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reversed in 8. C., 23 Occ. X. 165, 5 C1. L. 
It. 471.

Lee v. Hopkins. 20 O. It. 506, approveu in 
Traviss v. Hales, 24 Occ. N. 12, 6 O.
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Lemesurier v. Lemesurier, [1805J .V. C. 517, 
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Election, 21 Occ. X. 315, 13 Man. L. R.

Macdonald v. Corrigal, 9 Man. !.. R. 284, fol
lowed in Conn v. Fitzgerald, 22 Oc<'. X. 
345, 5 Terr. L. It. 340.

Macdonald v. Gnlivnn, 28 S. C. R. 258, 
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in 8. C., 24 Ore. X. 137.

Macdonald v. Itiordon, Q. R. 8 Q. B. 555, 
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followed in Re Wiarton Beet Sugar Manu
facturing Co.. McNeill’s Case, 10 O. L. 
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Marier v. Molsons Bank, 2.3 L. C. Jur. 293. 
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Rideau Lumber (Jo.. 23 Occ, x. il, i O. 
L. It. 721.

Martin v. 1‘ridgeou, 1 E. & E. 778. distin- i 
g u is lied in Itegiua v. Duggan, 21 Occ. N. | 
35.

Martin v. Pycroft, 2 D. M. & U. 785, con- 
sidered in Green v. Stevenson, 1) U. L. It. 
071, 5 O. XV. It. 701.

Martley v. Carson, 20 S. C. It. 034, applied j 
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Man. L. It. 74.

Mason v. Burnside, 31 O. It. 438, followed in 
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Occ. X. 403, 2 O. L. R. 103. 
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It. 20. varied in 8. C., 22 Occ. X. 309, 4 
O. L. It. 459.

Midland Xavigation Co. \. Dominion Elevator 
Co., 28 \ 819, u. L B. 432,
affirmed in 8. C., 24 Occ. X. 202. 34 8. 
C. R. 578.

Miller v. Grand Trunk It. XV. Co., y. R. 21 
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It. 23 8. V. 401. affirmed in 8. C. Q. It. 
13 K. B. 74.

Montreal, City of. v. McGee, 30 S. C. R. 582, | 
followed in Anetil v. City of Quebec. 33 i 
8. C. It. 347, followed in Ferns v. Raci- | 
cot. 21 Occ. X. 81.
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C, It. 403, followed in Boudreau v. Mon
treal Street R. W. Co., Q. R. 13 K. B. 
531. Followed in Davie v. Montreal 
Water and Power Co., Q. R. 23 R. C. 141. 

Montreal Water and Power Co. v. Davie. Q. 
R. 23 8. C. 141. affirmed in 8. C.. Q. It. 
13 K. It. 448.

Moorcock. The, 14 P. D. 08, followed in | 
Dunsford v. Webster, 23 Occ. N. 290, It 
Man. L. It. 529.

Moore. In re. 33 C. L. J. 400. followed in Rex 
v. Keeping, 21 Occ. N. 508 

Moore v. Gillies, 28 O. It. 358. followed in In | 
re Ryan and Turner, 24 Occ. X. 255, 14 ! 
Man. L. R. 024.

Moore v. Kennedy. 12 Man. L. R. 173. fol- 
lowe<l in McCaul v. Christie, 15 Man. L. 
It. 358, 1 NV. L. R. 332.

Moore v. Martin. 1 N. W. T. Reps., part 2. 
p. 48, followed in Conrad v. Alberta Mining ; 
Co., 20 Occ. N. 108, 21 Occ, X. 102, 4 
Terr. I,. It. 322.

Moore v. Vestry of Fulham, [18941 1 Q. B. 
399. followed in Paget v. The King, 21 
Occ. X. 280, 7 Ex. C. R. 50.

Morgan v. Edwards, 29 L. J. M. V. 10<S, fol
lowed in Cooksley v. Naknshibn, 21 Occ. 
V 192, 8 B. V. It. 117.

Morgan v. Western Assurance Co., Q. It. 
24 8. C. 88, reversed in 8. C., Q. it. 13
K. B. 49.

Moriarity v. Harris, 8 O. L. It. 251, re
versed in 8. C., 10 O. L. It. 010, 0 O. \V.

Morley. fu re, [1895] 2 Ch. 738, applied in 
In re Cameron, 21 Occ. X. 593, 2 O. L. 
It. 736.

Morrison v. Grand Trunk II. W. Co., 22 Occ. 
X. 102, 4 O. L. It. 43, rvv.-rs.-d in 8. 
C.. 23 Occ. X. 9, 5 O. L. It. 38.

Morrow v. Vanadiau Pacific R. W. Co., 21
A. It. 149, followed in Valle.- v. Grand 
Trunk R. W. Co., 21 Occ. N. 109, 1 O.
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Sims v. Grand 'Trunk R. W. Co., 10 O. 
L. R. 330, 5 O. W. It. 004.
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v. Finlay, 21 Occ. N. 419, 13 Man. L. R. 
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Moseley v. Victoria Rubber Co., 55 L. T. X. 
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Occ. X. 04, 3 O. L. It. 03.

Mott v. Milne, 31 X. 8. Reps. 372, distin
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Mowat v. Provident Savings Life Assurance 
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Brooke. 23 Occ. X. 280. V, <). !.. R. 87. 
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Mutual Reserve Life Ins. Co. v. Foster, 20 
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ISO. II. 34 distinguished in In re Lisgar i 
Dominion Election, 21 Occ. N. 487, 13 
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McSorley v. Mayor. &v.. of St. John. 0 8. C. 
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MeWhirter v. Corbett, 4 C. P. 203. followed 
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dian Pacific R. W. Co., 21 Occ. X. 401, 5 
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Co. v. Pellatt, 22 Occ. X. :t82. 4 O. L. 
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Neil v. Almond, 20 O. K. 03, approved in In 
re Woodall, 24 Ucc. N. 350, 8 O. L. H. 
288, 4 O. W. K. 131.
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North of Scotland Mortgage Co., In re, 31 C. 
P. 552, followed in In re Edinburgh Life 
Ins. Co., 21 Occ. N. 38.
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reversed in S. C., 22 Occ. N. 172, 4 O. !.. 
It. 1.

Noxon v. Hill, 2 Allen 215, referred to in 
Mclver v. MacGlllivray, 21 Occ. N. 142, 
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Odell v. City of Ottawa, 12 P. It. 440, fol
lowed in Morrison v. Grand Trunk R. W. 
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It. 14 S. C. 124, reversed in S. C., Q. It. 
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IStyzant, In re, 23 Occ. N. 216, affirmed in S. 
C.. 24 Occ. X. 140; Paulin v. Town of 
Windsor, 36 X. S. Reps. 441.
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Occ. N. 23. 0 O. L. It. 551. 2 O. \V. It. 
980.

Warmiugton v. Palmer, 22 Occ. N. 120, 8 R. 
('. It. 344, reversed, and S. <’., 7 R. C. It. 
414. restored in S. 22 Occ. N. 199.
32 8. C. R. 126.

Warner v. Wilmington. 25 L. .1. Ck. tit>2, con
sidered in Rank of Montreal v. Burns, 22 
Occ. N. .342.

Warwick v. County of Simcoe. 30 C. L. .1. 
461, approved in Canadian Rank of Com
mère*' v. Town of Toronto Junction, 22 
Occ. N. 97, 3 O. L. R. 309.

Waterloo. Township of, v. Town of Berlin, 
24 Occ. N. 89, 7 O. L. It. <14, 3 O. W. It. 
145. affirmed in 8. ('., 24 Occ. N. 333, 8 
O. !.. R. :: O. W. R.

Waters v. Manigault, 30 S. C. It. 6(44, fol- 
lowed in Carrier v. 81rois, 25 Occ. N. 121, 
30 8. C. It. 221.

Watson v. Russell, 3 R. & S. 34, followed in 
Ontario Rank v. Young, 21 Occ. N. 505, 2 
O. !.. It 701.

Watson Mfg. Co. v. Sample, 19 Occ. N. 94, 
12 Man. L. It. 373, followed in Abell 
Fugiue and Machine Works Co. v. Mc- 
tluire, 21 Occ. N. 358, 13 Man. L. It. 454. 

Watt v. Barnett, 3 Q. R. D. 363, improved in 
Met 'mil v. Christie, 15 Mau. L. R. 358,
1 W. L. It. 332.

Watt v. Watt, 11905J A. C. 115, followed in 
Ilockley v. Grand Trunk R. W. Co., 10 O. 
L. It. 303, 0 O. W. It. 57.

Watts Re 29 Ch. 1). 947, distinguished m 
Law v.’ Acton, 22 Occ. N. 419, 14 Man. 
L. It. 240.

Waugh v. Morris, L. It. 8 Q. R. 202, specially 
referred to in Bouclier v. Capital Brewing 
Co.. 9 O. L. It. 200, 5 O. W. It. 270.

Webb v. Stcnton, 11 0. R. D. 518, followed 
in Carswell v. Langley, 22 Occ. N. 97. :: 
O. L. It. 201. u , „

Webster v. City of Sherbrooke, 24 S. < . It. 
52, 208. referred to in County of To as
signant v. County of Nicolet, 22 O c. X. 
355, 32 S. < '. R, 353.

Weekes v. Frawley, 23 (). It. 235 approved 
and applied in F token v. Mar. .i’ll, 10 <). 
L. It. 552, 0 O. W. It. Oil.

Weir v. Canadian Pacific R. W. Co., 10 A. 
It. 190. followed in Royle v. Canadian 
Northern R. W. Co., 23 Occ. N. 25. 14 
Man. L. R. 275.

Wcise v. Wardcll, L. It. 19 Eq. 171, followed 
in Schwartz v. Winkler, 22 Occ. N. 491. 
14 Man. L. It. 197.

Weldon v. Dicks, 19 Ch. D. 253, followed in 
Morang v. Publishers’ Syndicate, 21 Occ. 
X. 77, 32 O. It. 393.

Weldon v. Neal, 19 (j. R. I>. 394, followed in 
Ferguson v. Bryans, 24 Occ. N. 194. 

Welland Case, 11. E. C. 187. followed in In 
re Lisent1 Dominion Election, 21 Occ. N. 
487. 18 Man. L. It. 478.

Wcllbanks v. Conger, 12 P. It. 354, distin
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166, l O. L. It. 297.
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11C, ; Gaynor and Greene v. V ni ted Stans 
of America, 36 S. C. It. 247.

Western Assce. Co. v. Temple 31 S. C. It. 
373, followed in Wliitla v. Royal Ins. Co.. 
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Occ. N. 169, affirmed in S. C., 21 Occ. S. 
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Provincial Election, 18 Occ. N. 255, 
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Prince Edward Provincial Election, 9 O. 
L. It. 463, 5 O. W. It. 376.
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N. 362. 4 O. L. R. 345. Coultas. 13 App. 
<'as. 222, discussed in Montreal Street It. 
W. Co. v. Walker, Q. It. 13 K. R. p. «2, 
distinguished in Re West Huron Provincial 
Election. 9 O. L. It. 092, 5 O. W. R. 378. 

West Wellington Case, 1 E ('. 16. distin- 
guished in In re East Middlesex Provincial 
Election, 23 Occ. N. 183, 5 0. L. R. 644. 

Westville. Town of. v. Mutin», 32 N. S. Reps. 
311. followed in City of Halifax v. Far- 
qiihar. 38 X. S. Reps. 299.
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Whitby, Town of, v, firautl Trunk U. W. t'u., 
«O Oce. N. ."$711, 32 O. H. OU, reversed in 
S. 21 Ovv. X. 220, 1 O. L. U. 480. 
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distinguished in Langley v. Kahnert, 24 
Occ. N. 223, 7 O. L. R. 3' . 3 O. W. R. 0. 

White v. Toma lin, 10 O. R. 313, followed in 
Maher v. Poukalski, 24 Occ. X. 407.
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and Light Co., 24 Occ. X. 30, reversed in 
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White house v. Fellowes, 10 C. B. X. S. 705, 
referred to in Montreal Street R. W. 
Co. v. Boudreau, Occ. X. 124, 30 S. C. 
It. 320.

WhMla v. Manitoba Assurance Co., Whitla 
v. Royal Ins. Co., 22 Occ. X. 00. 72, 200, 
In Mau. L. R. Ini, reversed in Manitoba 
/ ‘ mranee Co. v. Whitla, Royal Ins. Co. 
v. Whitla, 24 Occ. N. m. 34 8. C. B. 
101.

Whitmore v. Turquaud, 3 l> F. .1. 107, 
followed in « unstick v. llendry, 22 Occ. 
X. 35.
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24 C. C. R. 234, applied and followed in 
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Wilding v. Sanderson. |1807| 2 Ch. 534, re
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40, 5 O. L. It. 73.
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affirmed in S. 21 Occ. X. 405 2 4). L. 
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In re, 3 O. W. R. 580, affirmed in S.
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Wilkie v. Jellett, 15 Occ. X. 315, 2 Terr. L. 1 
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Williams, Re. 23 Occ. X. 150. 5 O. L. R. 345, 
applied in In re Clark, 24 Occ. X. 300, 8 
O. L. R. 500, 4 O. W. R. 414.

Williams v. Faulkner, 8 It. C. It. 107. followed 
in Stevenson \. Parks, 10 B. C. R. 387. 

Williams v. Jordan, 0 Ch. 1). 517, followed in 
Maher v. Penkalski, 24 Occ. X. 407. 

Williams v. Kershaw 5 L. .1. Ch. 80, 11 Cl. 
& Fin. 11 In., 42 R. R. 200, not followed 
in Re Iluyck. 10 O. L. R. 4S0. 5 O. W. 
It. 794, 0 O. W. It. 112.

Williams v. Mayor of Tenby, 5 C. P. D. 135, 
distinguished in In re Ottawa Provincial 
Election—Randall v. Powell, 2 Elec. Cas. 
<14.
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HI (la. 008. distinguished in Shera v. 
Ocean Accident and Guarantee Corpn., 21 
(hr. X. 138. 32 O. It. 411.

Williams v. Quebrada Railway, Land, and 
< 'upper Co.. 11805 | 2 Ch. 761. followed 
in Smith v. Hunt, 21 Occ. X. 237. 1 O. L. 
It. 334.

Williamson v. Itryans, 12 C. P. 275. followed 
in In re Katcliffe v. Crescent Ilill Timber 
<’".. 21 Occ. N. 234. 1 O. L. R. 331.

Williamson v. Johnson, 02 Yt. at p. 383. 
specially referred to in Ryan v. Whelan, 
21 Oce. X. 400.

Williamson v. Township of Elizabethtown, 2 
O. W. R. 077, reversed in S. C., 24 Occ. 
X. 318, 8 O. !.. II. 181. .1 o. W. It. 742. 

Wilmot v. Barber, 15 Ch. I>. 00, referred to 
in Samlon Waterworks and Light Co. v. 
Byron X. White Co., 35 S. C. R. 300. 

Wilson ami Town of Inge noli. Re, 25 <). It. 
430, commented on in lte Dewar and 
Township of East Williams, lo (). I,. R. 
403. 0 O. W. R. 180.

Wilson, In re, Pennington v. Payne, 54 L. 
T. X. S. I MM 1, 2 Times L. It. 443, approved 
in In re Russ and Davies, 24 Occ. X. 213, 
7 C). L. R. 488, 3 O. W. It. 215.

Wilson, In re Trusts Corporation of Ontario 
v. Irvine, 17 P. R. 407, followed in In re 
Xichol, 21 Occ. X. 184, 1 O. L. R. 213. 

Wilson v. Canadian Development Co.. 22 Occ. 
X. 271, 8 R. C. It. 82. reversed in S. C., 
33 S. C. It. 432.

Wilson v. City of Montreal, 24 L. C. Jur. 
222, approved in Ross v. The King, 23 
Occ. X. 33, 32 S. C. R. 582.
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S. C. It. 481.
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Co.. 0 C. R. X. S. 632. followed in Centaur 
Cycle Co. v. Hill, 24 Occ. X. 121, 7 O. L. 
R. 110. 2 O. W. R. 1025.

Wilson v. Shaver, 21 Occ. X. 141, 1 O. L. R. 
107, affirmed in S. <"., 22 Occ. X. 11. 3 O. 
L. It. 110.

Wilson v. Windsor Foundry Co., 33 N. S. 
Reps. 21. affirmed in S. ('.. 31 S. C. R. 
381.

Windsor and Annapolis R. W. Co. v. The 
Queen, Il App. Cas. 607, referred to in 
Johnson v. The King, 24 Oee. X. 2. 8 Ex. 
C. R. 800.

Wineberg v. llampsou, 10 S. C. R. 360, fol
lowed in Carrier v. Sirois, 25 Oee. X. 121, 
30 8. C. It. 221.

Winfield v. Fowlie, 14 O. R. 102. considered 
in Fraser v. Mutehmor, 25 Occ. X. 17, 8 
O. L. R. 613, 4 O. W. It. 200.

Winnipeg Case. 27 S. C. It. 201. distinguished 
in In re Provencher Dominiun Election. 2.1 
Occ. X. 315. 13 Man. L. R. 444.

Winnipeg, City of. v. Canadian Pacifie R. W. 
Co., 10 Occ. X. 287, 12 Man. L. It. 581. 
affirmed in S. (\, 20 th-o. X. 433. 30 S. C. 
It. 558.

Winsfear v. Accident ins. Co., 6 O. It. D. 42. 
followed in McKellar v. Canadian Pacific 
R. W. Co.. 24 Oc . X. 152. 14 Man. L. R. 
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Wiuterbottom v. Loudon Police Commis- 
sioners. 21 Occ. X. 200. 1 (). I* R. 540. 
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L. It. 540.
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Wolf v. Tait, 4 Man. L. It. 5V, followed in 
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Young v Rrassey, 1 Ch. D. 277, followed in 
Mclver v. Crown Point Mining Co., 21 
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R. 13V, corrected in Taylor v. Taylor. 25 
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ABANDONMENT.

See Appeal - - Assessment and Taxes — 
Bankruptcy and Insolvency—Costs— 
Execution —Insurance — Landlord 
and Tenant—Mines and Minerals— 
Partnersiilv — Trade Name — Trade 
Mark—Way.

ABATEMENT.

See Landlord and Tenant—Negligence— 
Nuisance—Practice— Specific Per
formance—Wills.

ABORTION.

See Criminal Law.

ABORTIVE SALE.

See Trusts and Trustees.

ABSCONDING DEBTOR.

See Arrest.

ABSENTEE.

See Wills.

ABSTRACT OF TITLE.

Nee Ovieting Titles Act—Registry Laws 
—Vendor and Purchaser.

ACCEPTANCE.

Nee Bills ok Exchange—Sale of Goods— 
Vendor and Purchaser—Work and 
Labour. 

o—l

ACCELERATION.

See Landlord and Tenant—Limitation 
of Actions — Mortgage—Vendor and 
Purchaser.

ACCESSORY.

See Criminal Law.

ACCIDENT INSURANCE.

-S'ee Insurance.

ACCIDENT.

See Negligence—Railway.

ACCOMPLICE.

See Criminal Law.

ACCORD AND SATISFACTION.

: Sec Bills of Exchange and Promissory 
Notes—Company—Mortgage.

ACCOUNTANT.

See Chartered Accountant—Solicitor.

ACCOUNT.

I Ac jt—Agent's Return9—Compromise.
j —Subsequent Discovery of Error—Rcctifica- 
, fi°n—Prejudice.]—P. wns agent to manage 

the wharf property of W.. and receive the 
rents and profits thereof, being paid by com- 

i mission. When his agency terminated W.



3 ACCOUNT. 4
was unable to obtain account from him, and 
brought an action therefor, which was com
promised by P. paying $370, giving $120 
cash and a note for tile balance, and re
ceiving an assignment of all debts due to W. 
in respect to the wharf property during his 
agency, a list of which was prepared at the 
time. Shortly before the note became due 
P. discovered that on one of the accounts 
assigned to him $100 had been paid, and de
manded credit on his note for that sum. 
This W. refused, and in an action on the 
note P. asserted that the error avoided the 
compromise, and that the uote was with
out consideration, or in the alternative that 
the note should be rectified: -IVeld, that, as 
it appeared that P.’s attorney had knowledge 
of the error before the compromise was 
effected, and as, by the compromise, W. was 
prevented from going fully into the accounts 
and perhaps establishing a greater liability 
on the part of 1\, W. was (-utilled to recover 
the full amount of the note. Peteri• v. Wor- 
rall, 22 Occ. N. 108. 32 8. C. It. 52

Action for—Company—Board of Direc
tor*—Onus—Particulars.]—In an action en 
reddition de comptes brought by a company 
against their president, the onus is upon the 
defendant to establish his allegation that the 
plaintiffs' hoard of directors is incomplete. 
2. The plaintiffs asked that in default of 
accounting the defendant should be adjudged 
to pay a certain sum which they alleged he 
had received by virtue of certain contracts: 
—Held, that they were not obliged to state 
at what date and from what persons such 
sum had been received. Femiscouata R. W. 
Co. v. Macdonald. 3 Q. 1. It. 462.

Action tor -Neglect to File—Order.] — 
A plaintiff, who sues upon an account with
out tiling it. and whose declaration is in 
general terms, will be ordered upon motion 
of the defendant to file his account, and to 
serve a copy upon the defendant. Lachine 
Rapids Co. v. Hemond, 5 Q. P. R. 138.

Action for — Service of Account—Dila
tory Exception.]—The failure to serve upon 
the defendant a detailed account at the same 
time as process in the action, is not ground 
for an exception to the form, but rather for 
a dilatory exception, such failure having only 
the effect of delaying the proceedings until 
the account has been served. Dubrule v. 
Lcelairc, Q. R. 24 8. C. 314.

Agreement as to Manufacture and 
Sale of Patented Article — License to 
sell or agency for sale—Partnership—Fidu
ciary relationship—Statute of Limitations— 
Cancellation of agreement—Notice-—Subse
quent sales- Waiver—Reference—Sales sub
sequent to judgment — Infringement. Barr 
Cash and Package Carriers Co. v. Hamilton 
Brass Manufacturing Co.. 3 O. W. R. 762. 
6 O. W. R. 643.

Co-heirs—Form of action.]—An heir has 
no right to sue one of his co-heirs en reddi
tion de compte, but the only action which he 
can bring is an action en compte et partage. 
Renaud v. Delfausse. 5 Q. P. R. 230.

Contestation Maladministration — Ex
ception to Form. — Demurrer.] — The party 
seeking an account may. in his contestation 
of the account rendered, urge all acts of mal
administration committed bv the accounting

partv ; and objections to that mode of pro 
ceediug should be made by au exception to 
the form, and not by demurrer. Blackwood 
v. Musscn, 4 Q. P. It. 432.

Damages —Settlement — Opening up — 
Reference—Special directions. Hull v. Jack- 
son, 3 O. W. It. 717.

Evidence -Reference—Appeal— Arraug- 
meut for payment of creators—Fraudulent 
conveyance—Omission from report — Motion 
to amend—Error of referee. Lynch v. Mur
phy, 3 O. W. It. 401.

Extra-judicial Accounts >rm—Ad
ministration—Reformation of Account—Ac
tion en Reddition.]—The rendering of an ac
count divided into distinct heads of receipts 
disbursements, and balances, is only required 
by law in the case of accounts which at 
rendered in the cause in pursuance of n judg
ment. No particular form is necessary for 
extra-judicial accounts, and it is sufficient if 
they give such details in regard to their sub 
ject as will make it possible to check them. 
2. When an account of an administration is 
rendered, t lie person to whom it is rendered 
has no right, upon the ground that it is in
complete or inexact, to begin au action <-n 
reddition de compte: he should proceed by 
way of action for reformation of the accouni. 
Beaudry v. Prévost, Q. It. 22 S. C. 32.

Jurisdiction — Master and Servant — 
Division of Office Receipts—Discovery.] — 
In a suit foi an account the plaintiff stated 
that he was appointed deputy sheriff by the
defendant, under an agreement that he was 
to have half of the net receipts of the sheriff's 
office. The defendant stated the agreement to 
be that the plaintiff was to have half of the 
fees from writs and executions only. On the 
probabilities of the evidence the Court found 
in favour of the defendant’s version of the 
agreement. Of the receipts in which under 
this finding the plaintiff might be entitled on 
discovery to share, the fees in one case, 
amounting to $35, alone remained undivided: 
—Held, that the bill should not be dismissed. 
Hawthorne v. Sterling, 24 Occ. N. 241. 2 N. 
B. Eq. Reps. 503.

Partition—Requête Civile — Amendment 
—Supreme Court Act, s. 63—Order nunc pro 
tunc - - Final or Interlocutory Judgment— 
Form of Petition in Revocation — Res Judi
cata.]—On u reference to amend certain ac
counts already taken, a judgment rendered 
on the 30th September. 1001. adjudicated oil 
matters In Issue between the parties, and, on 
the accountant's report, homologated on the 
25th October. 1901, judgment was ordered to 
he entered against the appellant for $26,316. 
on the 30th January, 1902. The appellant 
filed a requite civile to revoke the latter judg
ment within six months after it had been 
rendered, but without referring to the first 
judgment in the conclusions of the petition. 
It was objected that the first judgment had 
the effect of res judicata ns to the matters in 
dispute and was a final judgment inter par
tes :—Held, that, whether the first judgment 
was final or merely interlocutory, the peti
tion in revocation must be taken as impeach
ing both former judgments relating to the ac
counts upon which it was based : that it came 
in time, as it had been filed within six 
months of the rendering of the last judgment; 
and that it virtually raised anew all the is 
sues relating to the taking of the accounts
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affected by the two former judgments. A mo
tion to nineud the petition so as to include 
specifically any necessary conclusions against 
the judgment of the .'{Oth September, 1901, 
had been refused in the Court below, and 
was renewed on the appeal fo the Supreme 
Court of Canada :—Held, that, as the facts j 
set forth in the petition necessarily involved i 
a contestation of the accountant’s reports 
dealt with in the first judgment, the case 
was a proper one for the exercise of the dis
cretion allowed by s. 03 of the Supreme 
Court Act, and that the amendment to the 
conclusions of the petition should be lier
ai it ted nunc pro tunc. Hill v. llill, 24 Occ. 
X. 73, 34 8. C. It. 13.

Pleading Account Rendered before Ac
tion,]—When the rendering of an account, ; 
with vouchers and deposit of the balance, is. 
by the plea, alleged to have been made be
fore the institution of the action, the plain
tiff cannot inscribe in law, but must dis
cuss (débattre) such account. Nixon v. 
Nixon, Q. It. 24 8. C. 310.

Pleading —Incidental Demand — Omis- 
nion8 from Principal Demand.] — Omissions * 
made by the plaintiff in framing an action 
en reddition de compte may, not withstand- I 
ing Arts. 510 and .Ï22, C. I'., be the subject j 
of an incidental demand. Roe v. llood, 4 1 
O. P. It. 833.

Right of Action for- Privity—Pledge 
of Debentures—Subsequent Claim on Pro
ceeds,]—A contractor for work to be done 
for a company who have agreed to pay him 
by handing over the proceeds of their deben- i 
tores, which have been transferred for I lie 
purpose of securing a loan, the contractor ! 
consenting that the lender shall be paid be- i 
fore him out of the proceeds of the deben- j 
tores, has a right of action for an account | 
against the latter. Foshrooke v. Murray, G j 
U. P. B. 122.

Redemption Trustee in possession - 
Master’s report—Appeal. Hull v. Allen, 1 
O. W. R. 151, 782. G O. W. It. 961.

Re-opening - Delay—Contract—Error.]
—The appellants contracted with respondents 
to furnish them with electric lighting at three I 
quarters of a cent per ampere hour, the bill 
to be rendered monthly. At this time the 
current was 52 volts, but it was soon after , 
doubled, without any notice to the respon- | 
dents, and without any change in the light- ; 
ing. Accounts were rendered at the original I 
rate during about two years and a half, ' 
when the appellants pretended that, in conse- i 
quence of the increase of the voltage, the i 
quantity of the light furnished was doubled, I 
and the action was to recover the value of 
the additional light from the date of the j 
change:—Held, affirming the judgment in Q. j 
It. 10 S. < '. 377, that, the appellants having, 
during a lengthened period, placed their own 
interpretation upon the contract, and the re
spondents having thereby been deprived of j 
any opportunity to abandon the agreement, ! 
it was too late for the appellants to com
plain that they had followed a wrong prin
ciple in calculating the light furnished. Itloyal j 
Electric Co. v. Davis, Q. It. !) Q. It. 445.

Sale of Hotel Business—Counterclaim ' 
for balance of purchase money—Deductions

Resale of assets—License—-Trust — Good
will— Chattel mortgage — Seizure — Sale ■— i

Onus. Boucher v. Capital Brewing Co., 5 
O. W. R. 270, 686, 6 O. W. It. 70.

Stated account—Agreement not to sue 
— Conditional statement — Further adjust
ment of accounts—Recovery on one item— 
Absence of alternative claim on items—Re
fusal to amend—Admission of parol evidence 
—Partnership—Profits. Jackson v. Drake 
(B.C.), 1 W. L. It. 07, 2 W. L. R. 379.

Work Done and Services Rendered—
Set-off — Counterclaim — Cross-accounts — 
Costs. Sjostrom v. Cale (N.W.T.). 2 W. L. 
It. 332.

See ADM INISTBATION—A N N UITY—A PPEA L
—Abbitration and Award—Rills of Ex

change and Promissory Notes—Contract 
—Costs—Courts—Limitation of Action 

Mortgage—Set-off—Trusts and Trus
tees.

ACCOUNT STATED.

See Evidence.

ACCRETION.

See Water and Watercourses.

ACKNOWLEDGMENT.

See Limitation of Action.

ACQUIESCENCE.

See Appeal—It ills of Exchange and Pro
missory Notes—Husband and Wife- 
Master and Servant—Partnership— 
Vendor and Purchaser—Water and 
Watercourses—Way .

ACTS.

See Deed.

ACT OF PARLIAMENT.

See Statutes.

ACTION.

Consolidation of Actions - Slay of 
proceedings Parties—Jury notice. Murphy 
v. Broéie, i n w R. 129, 681, 2 <>. W R. 
100. 3 O. W. R. 508.

Discontinuance- Counterclaim— Cause 
of Action—Jurisdiction.]—Where the plain
tiff discontinues his action after the defen
dant has delivered a counterclaim, the de
fendant may proceed with his counterclaim 
ns if it were an action : the plaintiff will
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then be in the same position as u détendant 
served with a writ of summons; and if the 
counterclaim is one which the defendant could 
assert only by virtue of the plaintiff having 
come into the jurisdiction and sued the de
fendant, he should not be allowed to proceed 
with it as a term of permitting the plaintiff 
to discontinue. Dominion lfurglary Guar
antee Co. v. Wood. 22 Occ. X. 101, 8 O. L.
It. 3115.

Discontinuance — Practice an to — Iti 
turn of Writ—Motion to Dismiss.J- -The pro
visions of Art. 270, ('. P„ as to desist ment, 
are not limitative, and the form prescribed 
by the Article is not obligatory. 2. A plain
tiff who desists from his demand before re
turn of the writ, is not obliged to return his 
action upon the day lixed in order to be in 
a position to state that he has desisted.
A motion for dismissal made after désist
aient is of no effect. La liter man v. Vinebery.
5 y. V. It. 127.

Dismissal for Default of Doing an
Act -Necessity for Further Order.J—Upon 
an appeal from an order of the Master in 
Chambers upon a motion to dismiss the ac
tion for default of an undertaking :—Held, 
per Meredith, < '.J., that where an order is 
made for the doing of an act, or, in the alter
native, that the action should be dismissed, 
and default is made in the doing of the act, 
the order operates to put an end to the ac
tion, and no further order is necessary, and, 
the action being dead, the Court has no 
power to relieve from the consequences of 
such default. On appeal, a Divisional Court, 
being of opinion that under the circumstances 
the action should be dismissed, declined to 
consider the question of the necessity of a 
further application or the power to relieve 
from the default, t'roini Corundum and 
Mica Co. v. Logan. 1 O. W. It. 107, 174. 22 
Occ. N. 1ÛV, 3 O. L. It. 434.

Dismissal for not Going to Trial —
Joinder of Issue Served but not Filed.]— 
An application for a judgment, as in case of 
nonsuit, was refused where it appeared that 
the plaintiff had not filed a joinder of issue, 
though one had been served. (lallogher v. 
Wilson. 21 Occ. N. 54, 35 X. It. Reps. 238.

Dismissal for Want of Prosecution
—Party in Default—Costs.]—1. A party in
terested who is bound to continue a suit is 
not entitled to a mise en demeure, the law 
itself putting him in default to do so. 2. 
When a continuance of suit is not effected 
by the party interested, the party remaining 
in the case may bring an action to compel 
him to continue the suit, without any pre
vious demand, and is entitled to the costs of 
such suit. Judgment in y. It. 21 S. C. 4M 
reversed as to costs. Around v. Yon, Q. It. 
22 S. C. 502.

Local Venue - Heal Action — Situs of 
Chattels in Question.]—The plaintiffs had 
begun an action accompanied by a saisie con
servatoire. claiming $700 as the price of wood 
seized, and demanding, as a subsidiary 
matter, that they should also be paid the j 
price of the wood upon the sale of it to Is* 1 
made by the Court : Held, that such action ; 
was not a real action, within the meaning of 
Art. 100. (’. <\ I'., and could not be begun i 
in the place in which the thing seized was 
situated. Atiper v. Moreau. Q. R. 20 S. C. 
285. J it

See Assessment and Taxes — Costs — 
Courts—Limitation of Action—Summary 
Procedure.

ADEMPTION.

See Wills.

ADMINISTRATION.

Sec Executors and Administrators.

ADMINISTRATION BOND.

See Executors and Administrators.

ADMINISTRATION OF JUSTICE.

See Pleading—Practice.

ADMINISTRATOR.

See Execut- rs and Administrators.

ADMIRALTY.

See Courts—Ship.

ADMISSIONS.

See Criminal Law—Evidence.

ADMIT. NOTICE OF.

See Practice.

ADOPTION.

See Contract.

ADULTERATION OF FOODS.

See Constitutional Law.

ADULTERY.

See Dower—Husband and Wife.

ADVANCEMENT.

See Wills.
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ADVERSE ACTION.

See Mixer ami Mixebals.

ALIEN

AIR.

10

ADVERSE POSSESSION.

Nee Limitation ok Actions.

ADVERTISEMENT.

Nee Execution—Executors and Adminis
trators—Vendor and Purchaser.

ADVOCATE.

Nee Solicitor.

AFFIDAVIT.

Nee Arrest—Attachment of Debts—Bills 
of Sale—Evidence.

AGENCY.

Nee Banks and Banking—Bills ok Ex-
mi I NOB IÎOMPAN v I '.si BAN! B LlMI 
tation of Action—Money—Mortgage 
—Parliament—Principal and Agent 
— Railway — Set-off — Solicitor — 
Specific Performance — Trusts and 
Trustees—Warranty.

AGISTMENT.

See Animals.

AGREEMENT.

Nee Contract — Landlord and Tenant — 
Specific Performance — Vendor and 
Purchaser.

AGREEMENT TO BEQUEATH PRO- 
PERTY.

See Specific Performance.

AID TO RAILWAY.

See Railway.

AIDING AND ABETTING.

Nee Criminal Law.

Sec Nuisance.

ALDERMEN.

Nee Justice of the Peace — Municipal 
Corporations.

ALIEN.

Advertisement for Labourers Prom
ise of Employment.) — The defendants had 

I published in a Seattle newspaper this ndyer- 
i t isement : — “ Wanted, first-class machinists, 
j Apply Vancouver Engineering Works, Ltd., 

Vancouver, B.C.” Held, that the advertise
ment. diil not contain a promise of employ - 

j ment within the meaning of the Alien Labour 
Act, ns amended by 1 Èdw. VII. c. 13. s. 4. 

! I townie v. Vancouver Engineering Works,
Limited. 24 Occ. N. 284, 10 B. C. R. 367.

Chinese Immigrant* Transit—Rail- 
way Company — Detention.] — Where immi
grants of Chinese origin are merely passing 
through Canada, under a contract with a rail
way company for their transportation to a 
point or destination beyond the limits of Can
ada. the railway company (under the provi
sions of (53 & (54 V. e. 32 (D.). since repealed 
by 3 Edw. VII. c. 8), were justified in de
taining them, and in refusing them permis
sion to remain in Canadian territory, they not 
having complied with the provisions of (53 & 
<54 V. c. 32, then in force, applicable to 
Chinese immigrants entering Canada with in
tention to remain therein. Wing Toy v. Cana
dian Pacific If. IV. Co.. Q. R. 13 K. B. 172.

Chinese Immigrants, who are refused 
admission in the United States, and do not 
appeal from the decision so rendered against 
them, are not entitled to a writ of habeas 
corpus, while being transported from the 
United States to Chinn, in conformity with 
the agreement between the United States and 
the Cnnndinn Pacific Railway Company. 
Chew v. Canadian Pacific It. 17. Co.. 7 <). P. 
It. 4.73. <5 Q. P. R. 14.

Chinese Immigration Act, 1900 —
Deportation of Chinamen—Habeas Corpus.] 
—Held, that where a Chinaman, who con
tracts with a transportation company for his 
passage from China through Canada to the 
United States, on the understanding that if 
he is refused admittance to the States lie will 
be deported to Chinn by the company, is re
fused admittance to the States and is being 
deported, he will not be granted his discharge 
on habeas corpus proceedings, ns the eontrnet 

( is not illegnl, and under the Chinese Imtni- 
| gration Act, 1000, deportation is proper. In 
i re Lee Nan. 24 Occ. N. 1(52, 10 B. C. It. 

270.

Jurisdiction of Quebec Courts —
Property in Quebec — Service of Process — 
Nub feet of Action.]—The Courts of the pro
vince of Queboe have jurisdiction in an notion 
for an account against an alien, who has 
been regularly served with process at a place 
therein where he owns property. The fact
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that be resides in a foreign country, when he 
owns property in Quebec, does not oust the 
jurisdiction of the Courts, even when the ac
tion for account has its foundation in n claim 
by the plaintiff for the administration of the 
estate of her deceased mother, who at the 
time of her death owned property both in 
this province and in such foreign country, 
and who at such time resided in such foreign 
country. De Bifiaré v. De Bigaré, Q. H. 14 
K. B. 26.

Sec Constitutional Law — Criminal 
Law — Evidence — Partnership — Trade

ALIENATION OF AFFECTIONS.

Sec Husband and Wife.

ALIMONY.

See Husband and Wife.

ALLEGIANCE.

Sec Oaths.

ALMS HOUSE.

Sec Municipal Corporations.

AMALGAMATION.

See Company—Railway.

AMBIGUITY.

See Vendor and Purchaser.

AMENDMENT.

See Appeal—Arrest—Banks and Ranking 
Rills of Exchange — Company — 

Contract — Criminal Law — Eject
ment—Execution — Fraud and Mis-
RM'ltESENTA TION—JUDGMENT —PARTIES
—Pleading—Practice—Trial —Writ 
of Summons.

ANIMALS.

See Bailment — Carriers — Contract — 
<'rimInal Law — Don — Execution — 
Husband and Wife—Justice of the 
Peace — Municipal Corporations — 
N EGLIOK \ CE—R AILW AYS—TRESPASS TO 
fiooDs and Trespass to Lands.

ANNUITY.

See Bankruptcy and Insolvency—Limita
tion of Actions — Sheriff — Trusts 
and Trustees—Waste—Wilis.

ANSWER.

See Pleading.

APOLOGY.

Sec Contempt of Court.

APPEAL.

I. British Columbia — Appeal to 
County Court, 12.

II. British Columbia — Appeal to 
Supreme Court, 13.

III. Exchequer Court ok Canada, Ap
peal to. 17.

IV. New Brunswick — Appeal to Su
preme Court, 17.

V. North-West Territories — Appeal 
to Supreme Court, 18.

VI. Nova Scotia — Appeal to Supreme 
Court, 20.

VII. Ontario—Appeal to Court of Ap
peal, 21.

VIII. Ontario — Appeal to Divisional 
Court of High Court, 31.

IX. Privy Council—Appeal to, 36.
X. Quebec—Appeal to Circuit Court,

38.
XI. Quebec—Appeal to Court of King's

Bench, 38.
XII. Quebec—Appeal to Superior Court 

in Review, 42.
XIII. Supreme Court of Canada, Appeal

XIV. Yukon Territory—Appeal to Ter
ritorial Court. 63.

I. British Columbia—Appeal to County 
Court.

From Summary Conviction - - Notice 
of Appeal—DcitcripUoii of Offence.]—A no
tice of appeal from n conviction for playing 
in a common gaming house, which describes 
the offence for which the appellant was con
victed as “ looking on while another was 
playing in a common gaming house," is in
sufficient. Rex v. Mah Yin, 9 B. C. R. 319.

Magistrate's Conviction — Entry—Re- 
cognisance.] — An appeal from n summary 
conviction cannot he received or heard unless 
the recognizance required by s. 71 (c) of the 
Summary Convictions Act has been entered



13 APPEAL. 14
iuio on or before the day on which tin- ap
peal is entered for hearing. Regina v. King, 
f 1$. C. R. 401.

Procedure on Appeal - Water Clauses 
Consolidation Act—Hold Commissioner.] — 
The appeal under s. 30 of the Water Clauses 
Consolidation Act, from the decision of the 
Gold Commissioner to a County Court Judge, 
is a trial de novo. In re Ross and Thompson, 
24 Occ. X. 34, 10 B. C. B. 177.

Small Debts Court -A'civ Witness.\ - 
An appeal from the Small Debts Court is by 
way of a rehearing, and witnesses may be 
called although not called at the trial. Mat- 
kiti v. Tobin, 7 1$. C. It. 380.

Summary Convictions Act, B.C. —
Necessity for entry of appeal. (libson v. 
Adams (B.C.), 2 W. L. It. 72.

II. British Columbia — Appeal to Su
preme Court.

Amending Judge's Notes of Evi
dence.]—On the hearing of an appeal from 
the decision of a County Court Judge, coun
sel for the appellant applied to introduce fur
ther evidence alleged to have been omitted 
from the Judge’s notes of evidence taken at 
the trial. The Court refused the application, 
holding that where a party desires to intro
duce, on an appeal, evidence alleged to have 
been omitted from the Judge’s notes of evi
dence, he should first apply to the Judge to 
amend his notes. Rendell v. JIcLellan, -3 
Occ. N. 57. U B. C. It. 328.

Appeal Book- Paging.] — The pages of 
appeal books should be numbered at the top 
of the pages. Haggerty v. Lmora Mount 
sinker Copper I lining Vo., 22 Occ. N. 10li, 

!> It. C. It. 0.
Costs Appeal Partly Successful.] — An 

appellant who is substantially successful is 
entitled to the costs of appeal. The fact that 
a respondent is successful in some parts of 
an appeal is not sufficient to deprive an ap
pellant who is substantially successful of bis 
costs. Centre Star Mining Co. v. Rossland 
Miners' Union, 24 Occ. N. 108. 10 B. C. It. 
48.

Decision of County Court on Appeal 
from Magistrate’s Court. |—An appeal 
does not lie, even by leave, to the Supreme 
Court from the order of a County Court 
Judge made on appeal to him from the deci
sion or conviction of a magistrate under the 
Provincial Summary Convictions Act. In re 
Lambert. 7 B. It. 31KÎ.

Entry of Appeal —Extension of Time- 
Application—Forum.] — An appeal was not 
entered in time for the sittings of the full 
Court for which the notice of appeal had 
been given, and an application was made to 
extend the time and for leave to enter the 
appeal for next sittings :—Held, thaï when 
the full Court is sitting, such an application 
,s properly made to it. 1 lecrcdy v. Quann, 11 
B. C. R. 117.

Interim Injunction — Trial Regun. |— 
A lotion to dissolve an interlocutory injunc
tion was refused. Notice of appeal was

given before trial, but when the appeal cann
on to be heard the trial had commenced, 
though it had not been concluded. The Court 
refused to interfere. Dunlop v. Ilaney. 7 
B. (’. It. 450.

Introducing Frcsli Evidence on Ap
peal. |—Motions by the appellants to admit 
in the full Court further evidence on the 
hearing of appeal from a judgment at tlu
trin 1 were dismissed : Held, that an appli
cation to admit further evidence which might 
have been adduced at the trial, should be 
supported by the affidavit of tin- applicant 
indicating the evidence desired to be used, 
and setting forth when and how the appli
cant came to be aware of its existence, what 
efforts, if any, lie made to have it adduced 
at the trial, and that he is advised and be
lieves that if it had been so adduced, the re
sult would probably have been different. 
Marino v. Sprout. 23 Occ. N. 31, SI B. C. K. 
335.

Notice of Appeal Extension of Time 
for—Waiver—Security for Costs.] — The 
Court has no jurisdiction to extend the time 
limited by s. 70 of the Supreme Court Act of 
British Columbia, as amended by Acts of 
1800, c. 2(1, for giving notice of appeal. A 
respondent by applying for security for tin- 
costs of appeal does not waive bis right to 
object that the appeal was not brought in 
time. Lung v. Lung, 8 B. (’. It. 423.

Notice of Appeal—(ironnds not Argued 
—Abandonment—Misdirection - Particulars.] 
—Points not argued, although included in 
the notice of appeal, will be considered as 
abandoned. Grounds of appeal should be so 
particularized that the opposite party will 
know beforehand what lu- lias to meet, and 
when " mis-direction ” is alleged, particulars 
should be stated. Warmington v. Palmer, 22 
Ore. N. 120. 8 B. <*. It. 344.

Notice of Appeal—Sittings -Time.]—A 
final judgment was pronounced and entered 
on the 27th February: notice of appeal for 
tin- January sitting of tin- full Court was 
given on the 24th October. A sitting of the 
full Con commenced, according to the sta
tute, on the 3rd November :—Hold, that the 
appeal was brought in time. Traders Na
tional Rank of Spokane v. Ingram, 24 Ore. 
N. 1U8, 10 B. C. II. 442.

Preliminary Objection Notice of. \ - 
Notice of a preliminary objection to an ap
peal to the full Court must be served at 
least one clear (lay before tin* time set for the 
beginning of tin- sittings. M< (luire v. Miller. 
0 B. C. It. 1

Place of Hearing—Notice of Appeal- 
Striking out—Foruin. |—Under the Supreme 
Court Act. as amended in 1002. an appeal in 
a Victoria case can be heard by the full 
Court sitting in Vancouver without consent. 
Per Drake, J.—A single Judge lias jurisdic
tion to order a notice of appeal to tin- full 
Court to be struck out. Raser v. MeQuade 
(No. 2), 11 B. C. K. 100.

Refusal to Entertain — Interlocutory 
Order — Action Decided Pending Appeal — 
Costs.]—This was an appeal from an in
terlocutory order, and. pending the appeal, 
the notion had been tried and decided. The
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full Court ordered tbut the appeal be struck 
out of the list, refusing to accede to the re
quest of the appellant’s counsel, who wanted 
the appeal to go on to decide the question of 
costs. Fawcett v. Canadian Pacific l{. It . 
t o.. 22 O». X. 39, X ]t. C. H. 219.

Reversing Findings of Facts — Trial 
without Jury—Commission Evidence—Com
pany—Contract—Ultra lires.]—In an action 
in the Yukon for damages for breach of con
tract, tried without a jury, the evidence for 
the defence being evidence taken on commis
sion, the Judge held that the contract sued 
on was made with the defendant company 
and not with one Munn as alleged by the 
defence, and gave judgment for the plain
tiffs :—Held, reversing the finding and allow
ing the appeal, that the Judge had failed to 
appreciate the commission evidence. Per 
Drake, J., that the question of ultra vires, 
not having been revised in the Court below, 
was not open on appeal. McKay v. Victoria 
Yukon Tradiuy Co., 22 Occ. X. Hi!I, 9 II. t . 
it. 37.

Right of Appeal —Award—Workmen’s 
Compensation Act. l.cc v. Crow's Vest I’amt 
Coal Co. (B.C.), 1 W. L. It. 527.

Right of Appeal—Decision of Judye on 
Appeal from t'ourt of Revision- -Preliminary 
Objection—Coat»,|—See In re Vancouver In
corporation Act und Rogers. 23 Occ. X. 72, 
9 H. C. It. 373.

Right of Appeal — Party Interested — 
Who is—Hirers and Streams .1 et, s. 72.1— 
Section 12 of the Rivers and Streams Act 
provides that if a “ party interested ” is dis
satisfied with the judgment of the County 
Court Judgi he may appeal to the Supreme 
Court : — Held, that “party interested” 
means one who was a party to the proceed
ings before the Judge appealed from. In re 
Smith, 23 Occ. X. 58, !» It. C. It. 329.

Right to Intervene Water Record.] — 
Any one affected by a decision appealed from 
under s. 36 of the Water Clauses Consolida
tion Act. may be let in on the hearing of the 
appeal, even though the month for giving 
notice of appeal has expired. Such person 
may make his application on the hearing of 
the appellant's motion for directions. In re 
Water Clauses Consolidation .let, 21 Occ. N. 
192, 8 it. C. R. 17.

Security for Costs—Stay of Proceed
ings.]- An order for security for costs for an 
appeal to the full Court should provide for a 
stay of proceedings until security is given. 
Kellie Hirer Mines. Limited v. Illeasdell. 22 
Off. X. 193. 8 It. C. It. 350.

Small Debts Court -Appeal from—Fiti- 
alily of. |—Appeal to the Full Court from a 
judgment in the County Court on an appeal 
from the Small Debts Court: Held, that 
the appeal given by s. 29 of the Small Debts 
Court Act to either a Judge of the Supreme 
Court or to the County Court, is final. Lar
sen V. Coryell. 24 Occ. X. 413, 11 It. C. It.

Summary Convictions Act Case 
Stated—Transmitting Cast to District Regis
try—Condition Precedent.]—Appeal by way 
of case stated under the Summary Convic
tions Act. The appellant had not filed the 
case in the proper District Registry (New

Westminster), as required by s. 86 of the 
Act, but he did, according to leave obtained, 
file the case in the Vancouver Registry : 
Held, when the appeal came on for hearing, 
that the transmission of the case to the pro
per registry, as required by s. 86, is a condi
tion precedent to the jurisdiction conferred by 
ss. 90 and 92, und, as that provision of s. 
86 had not been complied with, the Courts 
could not entertain the appeal. Morgan v. 
Edwards, 29 L. J. M. C. 108, followed. 
Cooksley v. A’ukashiba. 21 Occ. N. 492, 8 
B. C. It. 117.

Time—Date of Decision—Entry of Or
der.]- An order deciding a garnishee issue 
was dated the 26th March, settled by the 
Judge on the 15th July, and entered on 
the 25th July. Xotice of appeal was served 
on the 19th July: — Held, that the appeal 
was brought in time. Manley v. Mackintosh, 
10 It. C. R. 84.

Time—Extension after Expiry—Jurisdb- 
Ron.]—On this appeal the question of the 
Court's jurisdiction to extend the time lim
ited for appeal after the time limited had 
once expired came up, and counsel for the ap
pellant wished to argue that the Court had 
such jtnisdiction and that the decision in 
Sung v. Lung, 8 Brit. Col. L. R. 123. was 
wrong. The Court announced that, if it be
came necessary to decide the point, all the 
Judges would be summoned to hear argu
ment.—A decision on the point was not neces
sary. so it was not argued. Noble Five Min
ing Co. v. Last Chance Mining Co., 23 Occ. 
X. 252. 9 It. C. R. 514.

Yukon Appeal—Final Judgment—Right 
of Appeal- -Leave to Appeal to Privy Council 
—Costs.] — In an action by executors against 
the appellant to recover certain sums ot 
money due to their estate, the Judge of the 
Territorial Court, at the request of the plain
tiffs, selected one of the items, and adjudi
cated on the evidence taken that the action in 
respect thereof he dismissed Held, that this 
was. within the meaning or the Yukon Ter
ritorial Act, 1899, s. 8, a final judgment in 
respect thereof, notwithstanding that the re
maining Items in suit were referred, and the 
costs were reserved. No appeal therefrom to 
the British Columbia Court lay after the ex
piration of 20 days. Special leave having 
been granted to appeal from a decree of the 
Supreme Court of Canada on a petition stat
ing that the construction of the said statute 
was a matter of general public importance, 
without stating that it had been repealed :

Held, that, as the omission was immaterial 
and bona fide, the appellant should not lie de
prived of his costs. Judgment in Belcher v. 
McDonald. 33 S. C. It. 321, reversed. Mc
Donald v. Belcher, [1904] A. C. 429.

Yukon Cases -Amount in Controversy- - 
Counterclaim.]- Appeal from a judgment in 
the Territorial Court of the Yukon Territory. 
The plaintiffs sued for $408 damages sus
tained by their steamer as the result of a 
collision with the defendants’ steamer. The 
defendants counterclaimed for damages. At 
the trial the plaintiffs' claim was dismissed, 
and the defendants on their counterclaim got 
judgment for $735. The plaintiffs appealed 
—'Held, that the appeal must be limited to 
the judgment on the counterclaim, as the 
claim was not for an appealable amount. 
Canadian Development Co. v. Le Blanc. 21 
Occ. X. liOO. 8 It. <’. R. 173.
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Yukon Cases - Exténuions of Time— 

Term»—Appeal Books.]—The Court muy ex
tend on terms the time for appealing to the 
full Court from the Territorial Court of the 

• Vi ikon. The respondent is entitled to u copy 
of the appeal book. Bunks v. Woodicortli, 
7 B. C. K. .185.

Yukon Cases—til d- 63 V. 0. 11, ». 7— 
Application to Pending Cause.]—The Act (12 
& <13 V. c. 11, giving the right of appeal to 
the Judges of the Supreme Court of British 
Columbia sitting together as a full Court in 
cases from the Yukon, as therein specified, 
does not apply to a case tried before the Act 
came into force and decided after. Canadian 
and Yukon Prospecting and Mining Co. v. 
Casey, 7 B. C. 11. 373.

Yukon Cases—ti.J d U3 I . c. 11, ». 7— 
Application to Pending Cause.]—The Act 
(12 & 03 V. c. 11, s. 7. which gives u right 
of appeal to the Supreme Court of British 
Columbia in cases from the Yukon Territory, 
as therein specified, applies to an action pend
ing when the Act came into force, but tried 
and decided afterwards. Courtnuy v. Cana
dian Development Co.. 21 Occ. X. 01. 7 B. 
C. It. 377.

111. Exchequer Court or Canada—Ap
peal to.

Salvage Action --Judgment of Local 
•Judge in Admiralty- Practice—Remission for 
Further Evidence. | -Under the provisions 
of Buies 109 and 102 of the general Buies 
and Orders regulating the practice and proce
dure in Admiralty eases in the Exchequer 
Court of Canada, the Court, in entertaining 
an appeal from the decision ot a local Judge 
in Admiralty in a salvage case, may direct 
that further evidence be taken before the 
local Judge in order to dispose of an issue 
raised on the appeal. In such a case the 
appeal is by way of rehearing. Vermont 8. 
.S'. Co. v. Tin “ Abhy Palmer." 24 Occ. N. 
387, 9 Ex. C. It. 1.

until the time had expired for vhich the 
signing of judgment had been stayed, and did 
not ask for a further stay or offer any excuse 
for the delay, no term having elapsed. Read 

| v. McUivney. 3(5 X. B. Bops. 513.
Findings of Fact —Equity Judge—Re

view.]—In an equity appeal, where the Judge 
in Equity, in the opinion ot the appellate 
Court, disregarded or did not give due weight 

| to evidence of witnesses taken under commis- 
j sion, the Court may review his lindiugs on 

the facts as well as the law. Fairweather 
i v. Lloyd. 3(1 N. B. Beps. 548.

Grounds for Appeal -Costs—.Veto 
i Trial.]—It is not a ground for an appeal 
I from an order for a new trial of a County 
: Court action because the verdict was against 

the weight of evidence, that costs should not 
have been imposed in granting the new trial. 
Macrae v. Brown. 3(1 N. II. Beps. 353.

Matrimonial Cause 1 dultery—Credi
bility of Witnesses—Question for Trial
Judge. J—In the Court of Divorce and Matri
monial Causes the amount of credence to be 

j given to the witnesses is entirely for the 
Judge who hears the case. Therefore on the 
trial of a libel filed by the wife for a divorce 

! a vinculo matrimonii on the ground of the 
adultery of the husband, when the presiding 
Judge accepted the evidence of a single wit- 

! ness to prove the adultery, as to which fact 
she was not corroborated, though on other 
matters she was, and entirely rejected the un 
contradicted statements of several witnesses 
called to prove immoral conduct on the part 
of the wife:- Held, that lie had a right so to 
do, and the Court on appeal would not on 
that account disturb the decree. Bell v. Bell, 
34 X. B. Beps. 015.

Right of Appeal—County Court—De
cision of Judge.]—Where questions of fact, 
which have not been passed upon by the 
Judge below, are not involved, an appeal will 
lie directly to the Supreme Court from a de
cision of a County Court Judge. Patterson 
v. Larsen. 30 N. B. Reps. 4.

IV. New Brunswick -Appeal to Supreme

County Court Appeal -Interference— 
Assumai Findings of Fact—Rejection of Evi
dence—Absence of Prejudice.]— On an appeal 
from the judgment of a County Court, where 
the Judge has tried the cause without a jury 
and entered a judgment for the respondent, 
and the return does not contain a statement 
of his findings on the facts, it will be assumed 
by the appellate Court that he found the 
facta in favour of the respondent, and the 
judgment will not be disturbed if there is 
evidence to justify such finding. A judgment 
will not be reversed on appeal on the ground 
that evidence was improperly rejected if the 
record shews that the party offering the 
evidence could not have been prejudiced by 
the rejection. Johnson v. Jack. Johnson V. 
Bank of Xova Scotia, 35 N. B. Reps. 492.

County Court Appeal-Right of Appeal 
— \eglect to Move for Xew Trial.]—The 
Court will not refuse to hear au appeal be
cause the appellant neglected to take out a 
summons for a new trial in the County Court

V. North-West Territories—Appeal to 
Supreme Court.

Costs -Leave In Appall — Time to In
scribe.]- Rules 500 and 501 of the Judicature 
Ordinance are independent of each other ; 
Buie 501 does not apply to an appeal as to 
costs : by virtue of Rule 500, an appeal ns to 
costs lies irrespective of any of the limita
tions contained in Rule 501. (1) without 
leave, where, by law, the costs are not—and 
(2) with leave, where, by law, the costs are 
—left to the discretion of the Court or 
Judge. Where, therefore, the grounds of ap
peal were that the Judge had ordered costs to 
be paid out of a fund, out of which he had 
no jxiwer to order them to be paid :—Held, 
that leave to appeal was not necessary. Time

pc Demaures, 4 Terr. L.
ippei

time, discussed.
It. 281.

Ground not Taken Below —Notiie of 
Appeal.]- On appeal to the Court in banc, 
counsel for the defendants (appellants) hav
ing sought to raise for the first time the point 
that, although there had been a dedication
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of the la ml in question ns a highway, such 
dedication was made and accepted subject to 
such obstructions as existed upon it at the 
time of dedication, the Court considering that 
the point was not covered by any of the 
grounds stated in the appellants’ notice of 
appeal:—Held, that the appellants were not 
at liberty to raise the point at this stage. 
Town u/ Edmonton \. Brown, 1 Terr. L. It. 
454.

Leave to Appeal—Powers of Court in 
Ininc—.Yew Trial—Neglect to (live Evid- 
cacc.j—The Judicature Ordinance, R. O. 
1888 58, s. 435, provides that “no appeal
shall lie from the judgment or order of the 
Court presided over by a single Judge or 
of a Judge of the Court to the Court in 
banc, without the special leave of the 
Judge or Court whose judgment or order 
is in question, unless the title to real estate 
or some interest therein is affected, or unless 
the mutter in controversy on the appeal in 
matters of contract exceeds the sum of $500 
and in matters of tort exceeds the sum of 
$200, exclusive of costs; or unless the mat
ter in question relates to the taking of an 
annual or other rent, customary, or other 
duty or fee, or a like demand of a general 
or public nature affecting future rights:"— 
Held, that, where a trial Judge had not 
granted leave to appeal In a case In which, 
by virtue of this section, leave to appeal was 
necessary, the Court in banc had no jurisdic
tion to entertain an appeal, or to give leave 
to appeal, even, semble, had it appeared that 
the Judge had said that the applicant might 
apply to the Court in banc for leave. Semble, 
where a party fails in his case by reason of 
his neglecting to give necessary evidence, 
of which at the time of the trial he had 
knowledge, he should be allowed a new trial 
to permit him to supply the evidence, only 
under special circumstances. Chalmers v. 
Fyth. 1 Terr. L. R. 434.

Notice of Appeal—Amendment—Special 
Leave.']—Notwithstanding that the case is 
of such a character as to require special 
leave to appeal, tin- Court in banc has power 
to amend tin- notice of appeal by adding a 
ground not taken when leave was granted; 
such an amendment is a matter for the exer
cise of the discretion of the Court, and such 
discretion will not. in such a case, be exer
cised without very great precautions. West
ern Milling Co. v. Darke, 2 Terr. L. R. 40.

Notice of Appeal -Amendment of. 1—As 
a general rule on the argument of an appeal 
leave to amend the notice of appeal will be 
given for the purpose of correcting errors 
of dates and other trifling matters and on 
special terms. Scxsmith v. Murphy. 1 Terr. 
L. R. 311.

Notice of Appeal—7'/me.l—See In re 
Donnelly, 5 Terr. L. R. 270.

Right of Appeal—Amount in Contro
versy.]—The plaintiff sued for $017.85. and 
defendants with their defence, while denying 
liability, brought into Court $3(17 as being 
sufficient to satisfy the plaintiff's claim: the 
trial Judge found the plaintiff entitled to 
$543.22, and applied the $307 in Court, leav
ing, with an adjustment of interest, a balance 
due to the plaintiff or $182.43:—Held, that 
the amount in controversy exceeded $200, and 
the defendant was entitled to appeal without

special leave. McDougall v. McLean, 1 Terr.
I R. 186.

Security for Costs of—Grounds for or
dering—Poverty of appellant—Disposition of 
property. Dakota Lumber Vo. v. Kinder- 
knecht tN.VV.T.) 1 W. L. It. 481, 2 W. L. 
R. 86. 275.

VI. Nova Scotia—Appeal to Svpbemi:
Court.

County Court Appeal — Findings qf 
Jury — Necessity for Intermediate Applica
tion.]—Au appeal was taken directly to the 
Supreme Court of Nova Scotia from the 
findings of lie jury in a case tried in a 
County Cm rt : Held, following Itelden v. 
Freeman, .’1 X. S. Reps. 106, that then- 
should ha e been an application in the first 
instance .o the Judge of the County Court 
for a new trial, and that the appeal should 
have be -n from his decision on that applica
tion, ; ad that the present appeal mnst be 
quashed. White v. Hissix, 35 N. S. Reps. 
432.

Right of Appeal—Decision of Commis
sioner of Mines — Quushing appeal—Judg
ment—Estoppel — Mandamus.] — Where an 
appeal from a decision of the Commissioner 
of Mines for Nova Scotia, on an application 
for a lease of mining land, is quashed by 
the Supreme Court of the Province, on the 
ground that it was not a decision from which 
an appeal could he asserted, the judgment of 
the Supreme Court is final and binding on 
the applicant, and also on the Commission -r. 
even if lie is not a party to it. The quashing 
of tin- appeal would not necessarily be a de
termination that the decision was not appeal- 
able, if the ground had not been stated. In 
the present case the quashing of the appeal 
ireeluded the Commissioner or his successor 
n office from afterwards contending that the 
decision was appealable. If the Commis
sioner. after such appeal is quashed, refuses 
to decide again upon the application for a 
lease, the applicant may compel him to do 
so by writ of mandamus. Drysdale v. 
Dominion Coal Co., 24 Occ. N. 100. 34 S. C. 
It. 328.

Right of Appeal—Order in Chambers 
— Discretion of Judge — Refusal to Allow 
Cross-examination.] —On an application at 
Chambers to set aside, as false, frivolous, and 
vexatious, the pleas pleaded by the defendant 
ro an action brought against him ns the 
acceptor of a hill of exchange discounted by 
the plaintiffs, the defendant applied for leave 
to cross-examine the manager of the plaintiffs 
on the affidavit upon which the motion was 
founded :—Held, that the matter was one 
within the discretion of the Chambers Judge, 
and that there was no appeal from his refusal 
to permit the cross-examination applied for. 
Bank of Montreal v. Bent, 34 N. S. Reps. 
480.

Right of Appeal—Waiver—Enforcement 
of Judgment.]—The plaintiff recovered judg 
ment for damages against the defendant, taxed 
costs, and made a demand under threat of 
issuing an execution for the amount of dam
ages and costs. The defendant paid the 
amount. Subsequently the plaintiff appealed 
from the judgment, asking for an increase 
of damages :—Held, that it was not com-
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i«vient for the plaintiff, after obtaining the 
fruits of the judgment, to assert an appeal. 
b'linn v. Keefe. 24 Occ. X. 137.

Security for Costs of—Insolvent Ap
pellant.]—A motion for security for costs of 
an appeal, made on the ground that the de
fendant, the appellant, was insolvent and 
that the plaintiff's judgment was still un
satisfied, was dismissed with costs, to be set 
off against the costs in the cause. Dixon 
v. Dauphinee, 34 X. S. Heps. 340.

VII. Ontario— Appeal to Court of Av-

Bond Form—Irregularity — Obligees 
Motion to set aside — Costs. Re Strathy 
li tre Fence Co.. 2 O. W. It. 834. 1031. 3 O. 
W. It. 880.

Conditional Allowance of—Reduction 
of Da muges—Flection—Further Appeal.] — 
After the plaintiff's damages had been 
assessed by a jury, the trial Judge dismissed 
the action. The plaintiff appealed, and the 
Court of Appeal ordered that, if the plaintiff 
elected to reduce the damages assessed by 
the jury, her appeal should be allowed with 
costs, and judgment entered for her for the 
reduced amount with costs, or otherwise that 
there should be a new trial :—Held, that the 
plaintiff was entitled to have a clause in 
sorted in the order of the Court protecting 
her, in the event of an appeal by the defen
dant to the Supreme Court of Canada, 
against her election to reduce the damages. 
Fahey v. Jepheott, 21 Occ. N. BID, 2 O. !.. 
R. 333.

Consolidation of Two Appeals
Directions for printing. Bready v. Grand 
Trunk It. IV. Co.. Hughes v. Grand Trunk It. iv. Co.. 2 o. w. it. nan.

County Court Appeal Jurisdiction of 
Divisional Court. Christie v. Cooley, (5 O. 
W. R. 214.

Delay in Setting Down Extension of 
time—Waiver of right of appeal—Proceeding 
in Master*» office — Consent. Boulton v. 
Boulton. 2 O. W. It. 884. 5 O. W. R. 177.

Dispensing with Copies of Evidence
ror Use of Judges. City of Hamilton v. 
Kramer-1 hr in Rock Asphalt ami Cement 
Fanny Co.. O. W. R. 111, 2 O. W. R. 23.
3 O. W. R. 343. 347.

Effect of Allowing - Son-appealing 
Party—Costs.]—Action to restrain a town
ship corporation and a contractor from con
structing a drain authorized by by-law of the 
township. The judgment of the High Court 
granted an injunction against and ordered 
costs to he paid by both defendants, and 
ordered the corporation to indemnify the con
tractor if lie paid them. The corporation 
appealed to the Court of Appeal, making the 
contractor a respondent : the latter appeared 
at the hearing of that appeal, but did not 
himself appeal. The appeal was allowed 
with costs :—Held, that the result of allow
ing the corporation's appeal was that the | 
action should be dismissed ns against both 
defendants, but the contractor should have \ 
no costs of the appeal. Semble, flint he

should have his costs below against the plain
tiff. Peterkin v. McFarlaue, ü A. It. 254, Re 
(iabourie, Casey v. Gabuurie, 12 P. It. 252, 
Esdaile v. Payne, 40 Ch. D. 520, and Dilke v. 
Douglas, 5 A. It. 43, distinguished. McDer
mott v. McDermott, 3 Ch. Ch. 38, approved. 
Challoner v. Township of Loho, 21 Occ. X. 
201, 1 O. L. R. 202

Extension of Time for ipplieation to 
Opposite Solicitor— Unreusonable Refusal— 
Costs.]—Rules 700 and 801, prescribing the 
times for filing and serving notice of appeal 
and serving the appeal case, enable the appel
lant, whenever necessary, to obtain further 
time from the Court or a Judge; and that 
being so. the solicitor requiring further time 
should, in general, before applying to the 
Court, apply to the solicitor for the respon
dent, explaining the occasion for it, and the 
latter ought, in every proper case, to grant 
the request ; any other course of conduct only 
occasions unnecessary and useless costs. And 
where application for an extension was made 
to the solicitor, and, in the opinion of the 
Judge who heard a motion to extend the 
time, unreasonably refused, an order was 
made extending the time and staying execu
tion, without costs to the respondent. Bodine 
v. Howe, 21 Occ. N. 154, 1 O. L. R. 208.

Extension of Time — Application to 
Opposite Solicitor—Unreasonable terms- 
Costs.]—Where the respondent’s solicitor 
refused, except upon more stringent terms 
than the Court would impose, to extend the 
time for delivery by the appellant of the draft 
appeal ease and reasons of appeal, and the 
appellant, declining to accept the terms, 
moved before a Judge of the Court of Appeal 
and obtained an order extending the time, the 
costs of such motion were made costs to the 
appellant in the appeal. McGuire v. Carry. 
21 Occ. N. 333, 1 O. L. R. 890.

Extension of Time- Laches—Security. 
Brown v. McGregor. 1 O. W. R. 398.

Leave to Adduce Further Evidence.
Dodge v. Smith. 1 O. W. R. 4(5, 803. 2 O. W. 
R. 561.

Leave to Appeal—Alimony—Lunatic — 
Admission to Asylum — Removal—Summary 
Judgment.]—On a motion for leave to appeal 
from the judgment of a Divisional Court, 2 
O. L. R. 541, 21 Occ. X. 500, affirming the 
decision of Meredith. O.J., 2 O. !.. R. 289. 21 
Occ. X. 525, and holding that the plaintiff in 
the action was not entitled to alimony, and 
(2) that on a motion by the plaintiff for 
summary judgment under Rule 010, judgment 
dismissing the action was properly given, the 
Court of Appeal, being or the opinion that 
the judgment was right, refused leave to ap
peal. Hill v. Hill. 22 Occ. N. 107. 3 O. !.. 
R. 202.

Leave to Appeal—A ppeal as of right on 
one branch—Amount in\ dved—Divergence of 
indicia 1 opinion. Bentley v. Murphy. 1 O. 
W. R. 273. 726. 845. 2 O. W. R. 1014.

Leave to Appeal -Attachment of debts— 
Small amount involved. McDonald v. Sulli
van. 1 O. W. R. 721. 723. 784. 849.

Leave to Appeal—Case tried with Jury.] 
—On an application under s. 70 (a) of 4 
Edw. VIT. e. 11 (O.) for leave to appeal to
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the Court uf Appeal direct from a judgment 
at the trial bviure a Judge and jury in a 
cast* of sullicieut importance and difficulty, in 
addition to the amount of the judgment 
(_$2,5UU), to justify an appeal, it was ob
jected that the section did not apply to the 
case of a trial with a jury, but only to trials 
by a Judge without a jury :—Held, that the 
plain object of the section was to avoid a 
double appeal; that it should receive a liberal 
construction : and that the judgment at or 
following upon the trial where the issues of 
fact are tried by a jury is the “ judgment, 
order, or decision ” of the Judge within the 
meaning of the section ; and leave to appeal 
was granted. Uandull v. Ottawu Electric 
Co.. L'4 < lev. N. 394, 8 O. L. H. 701, 3 U. XV. 
It. 140. 173. 1022. 4 O. W. It. 240, 209, 0 O. 
XV. It. 913.

Leave to Appeal - Extension of time— 
Parties—Service of writ of summons. Metal
lic Hoofing Co. of Canada v. Lo(ul Union No. 
.10. Amalgamated Sheet Metal Workers’ In
ternational Association. 1 O. W. It. 573, 644, 
2 O. W. It. 183, 266, 819. 844, 5 O. W. It. 95,

i, 0 O. w. It. 41, 283, lu O. L. It. 108.

Leave to Appeal —Grounds—Coullict of 
judicial decisions — Municipal corporation— 
Misfeasance—Dangerous condition of high
way—Statutory limitation of action. Dick
son v. Township of Haldimand, 2 O. W. It. 
908. 3 O. W. It. 52.

Leave to Appeal -Ignorance of change 
in law — Consent — Acquiescence. Burr v. 
Hamilton. 4 O. XV. It. 280.

Leave to Appeal Important question of 
law—Construction of statute—Small amount 
in controversy. Mason v. Lindsay, 1 O. W.
It. 561. 583.

Leave to Appeal ■—Judgments on Differ
ent Branches of Case — Special Circum
stances.)—In an action which at the trial 
resolved itself into two branches. (1) the 
status of some of the parties, and (2) the 
testamentary capacity of the testator and the 
validity of the will propounded, the trial 
Judge dealt with the validity of the will only, 
and. on an appeal, a Divisional Court dealt 
with the question of status only : — Held, 
upon an application for leave to appeal to 
the Court of Appeal, that, although the ap
plicants had the judgment; of two tribunals 
against them, they had the opinion of one 
Court only in respect of either branch of the 
case, and, in view of the value of the estate 
and the important consequences to them, 
sufficient special circumstances were shewn 
to entitle them ‘o leave to appeal. Kidd v. 
Harris. 22 Dec. N. 131, 3 O. !.. It. 277, 1 O. 
XV. It. 141.

Leave to Appeal -Large sum involved— 
Debatable question of law. City of Toronto 
V. Toronto It. IV. Co.. 2 O. XV. It. 225, 3 O. 
XV. It. 201. 298. 4 O. XX'. It. 221. 330, 345. 
440. 5 O. XX’. It. 14 . 04. 130. 403. 415. 0 O. 
XV. It. 574. 677. 871.

Leave to Appeal Master and servant- 
injury to servant — Negligence — Defect in 
machinery Notice or knowledge—Contribu
tory negli ire — Workmen's Compensation 
Act—Amendment—Court supplementing find
ings of jury—Grounds of appeal, (lordanier 
v. John Di'k Co.. 2 O. XV. It. 1051, 3 O. W. 
ft. .172. 599.

Leave to Appeal -Mechanics' lien—Ac
tion to enforce—" Lauds enjoyed with build
ing." Wentworth Lumber Co. v. Coleman, 3 
O. XV. It. 618.

Leave to Appeal —Order of Divisional 
Court—Special grounds — Merits—Jurisdic
tion of Division Court, lie Wilkes v. Home 
Life Association of Canada. 3 O. XX’. It. 589, 
675. 744.

Leave to Appeal —Mortyuye—Tender- 
Rate of Interest—Costs. |—Leave to appeal 
refused. Middleton v. Scott, 22 Dec. N. 369, 
4 O. L. It. 459, 1 O. XV. It. 536. 632.

Leave to Appeal- Order Striking out 
Jury Notice—Bowers of Judge in Chambers 
—Conflicting Decisions.)—In an action of 
covenant upon two mortgages, the defencr 
was that the defendant had been induced to 
execute them by false and fraudulent repre 
sentntions. The defendant filed and served 
a jury notice, which was struck out by a 
Judge in Chambers, whose order was affirmed 
by a Divisional Court. A motion by the do 
fendant for leave to appeal to the Court of 
Appeal was refused :—Held, that the order 
sought to lie appealed against involved no 
question of law or practice on which there 
had been conflicting decisions or opinions by 
the High Court, or liy Judges thereof: R. 
•S. O. c. 51, s. 77, s.-s. (4), cl. (c). The 
1 mwer of a Judge in Chambers to strike out 
a jury notice has never been doubted. People's 
Building and Loan Association v. Stanley. 
22 Oce. N. 254. 4 O. L. It. 90. 1 O. XV. It. 
880, 460 572, 592, 2 O. XV. R 122.

Leave to Appeal issory A otr
Presentment — Notice of >shonour.)—See 
Wiedeman v. üuittard, >cc. N. 129.

Leave to Appe Public Schools —
Selection of Scliool - Grounds of l/>
peal.)—Motion for e to appeal from the 
order of a Divisional Court allowing an ap
peal from an order of a Judge in Chambers 
and granting a mandamus to a township cor
poration requiring them to pass a by-law for 
l he issue of debentures for $1,000 for the 
purchase of a school site and the erection 
,)f a school house :—Held, that the circum- 
stance of the first order having been made 
in Chambers, and the additional fact that 
the applicants for leave to appeal were tie 
respondents in the Divisional Court, and 
would have been entitled to appeal as of 
course if the motion had been heard in the 
first instance by a Judge sitting in Court 
were material factors — when coupled with 
reasons of a substantial kind for questioning 
the judgment complained of—in affecting the 
discretion to he exercised. An important 
question was raised as to the true construe 
lion of a somewhat obscurely phrased section 
of the Public Schools Act. Plausible grounds 
of objection to the construction placed by 
I he Divisional Court upon the legislative pro
visions in question were presented. Questions 
relating to the validity or invalidity or bind
ing effect or otherwise of an award pur 
porting to he made in pursuance of these 
provisions were also involved ; and the matter 
was of some public interest. Leave granted 
upon the usual terms. In re Cartwright 
School Trusters and Township of Cartwright. 
22 Oc. N. 288. 4 O. L. R. 278. 1 O. XV. It. 
387. 477. 2 O. XX’. R. 340. Hunter v. Boyd. 
1 U. XV. It. 79, 2 O. XV. R. 724. 1055.
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Leave to Appeal — Question of Costs- 

Solicitor—Puynunt by Salary—Taxa lion 0/ 
Co*/# against Opposite Party—/tight to Costs 
—Municipal Corporation — By-law.] — The 
solicitor of a municipal corporation was ap
pointed under the terms of 11 by-law which 
provided for his receiving a yearly salary of 
$1,800 for all services performed by him, in
cluding costs of litigation incurred on behalf 
of the corporation, and any costs awarded to 
the corporation were to be paid over to the 
city treasurer. This by-law was amended by 
a by-law providing that all costs payable to 
tin- corporation in any action should be paid 
to the solicitor as part of his remuneration, 
in addition to his salary. After the passing 
of the amending by-law the corporation claim
ed to have the right to tax profit costs in an 
action against the corporation, which had 
been dismissed with costs by a judgment given 
before the passing of such amending by-law. 
—Leave to appeal to the Court of Appeal 
from an order of a Divisional Court (22 Dec. 
X. 4U8, 4 O. L. It. 050) refusing to allow 
such profit costs, having been moved for : 
Held, that, having regard to the litigation 
and the decisions on the subject, leave should 
not be granted.—Semble, that the date of the 
judgment governed the plaintiffs' liability to 
costs. Ottawa Ilas Co. v. City 0/ Ottawa. 
23 Occ. N. 87, 5 U. L. K. 240, 0 Ü. L. It. 
187. 1 O. \V. It. 047, 007, 2 O. W. It. 579.

Leave to Appeal—Question of practice— 
Use of company's name as plaintiff in actions 
—Discretion. Saskatchewan Land and 
Homestead Co. v. Lcadlcj/, 2 O. W. It. 745, 
850, 017, 044, 1075. 1112, 3 O. W. It. 133, 
101. 4 O. W. It. 30. 378. 5 O. W. It. 440. 
Saskatchewan Land and Homestead Co. v. 
Moore. 2 O. W. It. 010, 044, 1075. 1112. 4 

O. W. It. 30. 378.
Leave to Appeal—Question of substance 

-Joinder of plaintiffs and causes of action. 
Hinds V. Town of Barrie. 1 O. W. It. 775.
2 o. w. it. 995.

Leave to Appeal —Refusal of leave to 
proceed in action against company in liqui
dation. Itc Pakenham Pork Packing Co.. 0 
O. !.. It. 582. 2 O. W. It. 061. 083. 4 O. W. 
It. 22.

Leave to Appeal —Security for costs- 
I discretion — Peculiar circumstances — Soli
citor. Allen v. Crosier. 2 O. W. It. 486, 730,

Leave to Appeal -Special circumstances
Absence of. Scott v. Township of Cilice, 

2 O. W. It. 880, 4 O. W. R. 38, OR.
Leave to Appeal Special Circumstances 

-- Defamation — Misdirection — Evidence 
Damages—Discretion.]—Upon motion by the 
defendant for leave to appeal from an order 
of a Divisional Court affirming the judgment 
at the trial, upon the verdict ot a jury award
ing the plaintiff $100 damages in an action 
for libel :—Held, that the defendant had fail
ed to shew special circumstances. The ver
dict was small, and the jury seemed to have 
arrived at it upon a charge to which the only 
exception urged was a reference to a former 
action, and. if the Judge erred in not passing 
that over, there was nothing to shew that any 
substantial wrong was occasioned by it. Tin- 
weight of authority was against the proposi
tion that a defendant in a libel action may set 
up in mitigation of damages* acts and doings 
of the plaintiff arising long after the alleged

libel, and not having reference to it; but the 
matter was to some extent one of the exer
cise of discretion by the trial Judge, and 
leave to appeal against that ought only to be 
given in exceptional cases. Downey v. Stir- 
ton, 21 Occ. N. 155.

Leave to Appeal Special circumstances 
—Dispensing with security. Kidd v. Harris, 
1 O. W. R. 141, 3 O. L. R. 277.

Leave to Appeal Special circumstances 
—Order relating to discovery. McKcnzi, v. 
McLaughlin, 1 O. W. R. 8V.

Leave to Appeal — Status of Judicial 
Officer.] — - A Divisional Court reversed an 
order of a Judge in Chambers, which stayed 
proceedings in these actions and dismissed a 
motion for a reference to the drainage referee 
a an official referee. The Divisional Court 
decided that the drainage referee was an 
official referee for the purposes of the Arbi
tration Act : — Held, that leave to appeal 
should be granted on the ground that the de
cision involved the status, jurisdiction, and 
authority of a judicial officer, and the validity 
of the proceedings which might be taken by 
him under the order of the Divisional Court. 
McClure v. Township of Brooke. Bryn \. 
Township of Brooke, 22 Occ. X. 254. 4 ( ). 
L. R. 102. 1 O. W. R. 274, 324, 835.

Leave to Appeal —Taxation of Costs- 
Sevcral Causes of Action—Judgment.] — An 
application by the defendant for leave to ap
peal from an order of a Divisional Court dis
missing an appeal from an order of a Judge 
in Chambers upon appeal from taxation of 
costs. The action was for slander. The 
statement of claim contained four paragraphs 
setting forth the slander in various ways. 
There was a verdict and judgment with costs 
for plaintiff on two paragraphs, and the same 
for the defendant on the other two. The de
fendant contended that the general costs 
should be apportioned throughout. Rut tie- 
taxing officer taxed to the plaintiff the general 
costs of the cause, less costs applicable to tin- 
paragraphs on which lie failed, and to the 
defendant the costs of the issues arising on 
the latter, and hie ruling was affirmed : 
Held, not a case in which leave to appeal 
should he granted. There is no good reason 
why a judgment framed as was the judgment 
here, should not lead to the same result as 
the former Rule of Court. Sparrow v. Hill. 
8 Q. It. D. 479, and Jenkins v. Jackson. 
11801j 1 Ch. 89. referred to. Daria v. /lord, 
22 Occ. X. 285. 4 O. !.. It. 400, 1 O. XV. R. 
418, 471.

Leave to Appeal—Winding-up—Contri
butory—Amount in controversy—Interest 
Costs—Merits. Re Wiarton Beet Sugar Co., 
Kydd's Case. 5 (). XV. R. 542. 037. (1 O. W. 
It. 491. 590.

Leave to Appeal from Judgment at
Tsial Court of Appeal.] — Motion by de
fendant for leave to appeal direct to the Court 
of Appeal from the judgment at the trial, 
passing over a Divisional Court. Leave to 
appeal granted, the question involved be
ing a mixed question of law and fact and 
one in which an appeal to the Supreme Court 
of Canada would lie. Molsons Bank v. 
Stearns. 5 O. XV. R. 479. 0 O. W. R. 007. 
10 O. L. R. 95.

Leave to Appeal from Judgment at 
Trial- <1 rounds. Canada Carriage (Jo. v. 
Lea, 5 O. XV. R. SO. 0 O. XV. R. 033.
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Leave to Appeal from Order of

Divisional Court—Extending time—Delay 
—Costs. M oisons Bank v. Eager, G (_). W. It. 
93, 180, 596.

Leave to Appeal from Order of
Divisional Court — Malicious arrest. 
O'Donnell v. Canada Foundry Co.. 4 O. W. 
it. 402, 5 O. W. H. 215, 477.

Leave to Appeal from Order of
Divisional Court—Railway — Collision at 
crossing Question of law—Duty to look for 
trains. II right v. Grand Trunk R. U . Co., 
ô U. W. It. 802, G O. W. It. 175.

Leave to Appeal from Order of
Divisional Court —Trifling Amount—Ques
tion of Fact—End to Litigation.]—Motion 
by plaintiff for leave to appeal from order of 
a Divisional Court, 5 U. W. It. 298, revers
ing the judgment of Anglin, .1.. at trial, 4 U. 
W. It. 121. Leave to appeal refused, the 
judgment being for $75 only, and could not 
be increased even were the proposed appeal 
successful. The question was whether there 
were special reasons for treating the case us 
exceptional and allowing a further appeal: I 
Edw. VII. c. 11, s. 7G (1) (gi. Clipsham 
v. Town of Orillia, 5 O. W. R. 78G, 9 O. L. 
It. 713.

Leave to Appeal from Order of 
Judge of High Court on Appeal from 
Report Grounds. O'Leary V. Perkins. 5 
O. W. It. 257.

Leave to Cross-appeal Nunc pro 
Tunc — Parties — Costs. | — MvDcrmoit v. 
Hick ling, 23 Dec. N. 40, 1 O. W. R. 19. 708.

Motion to Quash Appeal of Third 
Party against Plaintiff -Useless proceed
ing : (iuby v. City of Toronto, 1 O. W. It. 
440, GOG, G36. 711.

Notice of Appeal—Extending Time.] — 
Under the present practice relief will be 
granted against a slip in practice, such as 
in this instance the failure to give notice 
of appeal in time, whenever the justice of the 
case requires it. and no injury to the oppo
site party which cannot be compensated for 
by costs or otherwise has resulted. In con
sidering what justice requires in such a case, 
regard is to be had to the bona tides of the 
applicant ; the delay, whether great or trilling, 
as affecting the question of prejudice to the 
opposite party ; and, especially where the 
application is made after default, whether the 
appeal appears to bo groundless or frivolous. 
Where, therefore, a bona fide intention to 
appeal had been made out, the points raised 
were open to argument, and the delay was 
very short, no sittings of the Court having 
been lost, leave to serve notice of appeal 
was given. Ross v. Robertson, 24 Occ. N. 
210, 7 O. L. It. 404, 3 O. W. It. 158, 513.

Notice of Appeal 7ïmr—Pronouneing 
or Entry of Judgment.]— A judgment in a 
mechanics’ lien action, tried by a local Mas
ter, was signed on the 12th March, but dated 
the 24th February, being the day on which 
the Master had signed a memorandum of his 
findings, a copy of which he on the same 
day sent by mail to the solicitors for each 
of the parties. The memorandum contained 
no reference- to the costs of the action, but 
they were disposed of by the judgment as

signed. There was no arrangement between 
the solicitors and the Master that his find
ings were to be sent by mail :—Held, that 
the month within which notice of intention 
to appeal from the judgment must, by Rule 
799, be given, ran from the signing of the 
judgment on the 12th March. Wallace \. 
Bath. 24 Occ. N. 288. 7 O. L. R. 542, 3 U.
W. R. 420.

Order for New Trial—Slay of execu
tion, pending appeal from—Effect on new 
trial—Motion for removal of stay. Uylaki v. 
Date sun, G O. W. R. 509, 738 10 O. L. R. 
G83.

Reversal of Judgment on Questions
of Fact : Lewis v. Dempster, 1 O. W. R.

Right of Appeal — Loan Corporations 
Ait — J n tin Vires—Penalty—Prohibition — 
Conviction.]—Appeal by defendants under 
s.-s. 4 of s. 117 of the Loan Corporations Act 
R. S. O. 1897 c. 205, from their conviction 
by the police magistrate for the city of 
Toronto of the offence of having, acting as 
agents for the preferred Mercantile Company 
of Itustou (incorporated), entered into a con
tract contrary to the provisions of s. 117 : 

-—Held, confirming the conviction, that there 
was no right of appeal. Re.r v. Pierce. 25 
Occ. N. 70. 4 O. W. R. 411, 5 O. W. R. 
4GI. 9 O. !.. It. 374.

Right of Appeal—0 dcr of Judge. Re- 
inuring Stay of Exccui:on — Discretion— 
<irounds for Removal.]—An appeal lies to 
the Court of Appeal from an order of a 
Judge thereof, in Chambers, under Rule 827. 
directing that the execution of the judgment 
appealed from shall not be stayed pending 
the appeal. Such an order is not a purely 
discretionary one; a proper case must be 
made out for allowing the respondent to en
force what has not yet become a final judg
ment, the appeal being a step in the cause. 
A Judge in Chambers having ordered the re
moval of the stay, his order was reversed by 
the Court, where (he appeal appeared to be 
prosecuted in good faith and on substantial 
grounds, and the effect of an execution would 
practically be to close up the appellant’s 
business. Centaur Cycle Co. v. Hill. 22 Occ.
X. 253. 24 Occ. N. 209. 1 O. W. It. 229. 377. 
401. G39. 2 O. W. R. 1025, 3 O. W. R. 255, 
354, 4 (). !.. It. 92. 493. 7 O. L. It. 411.

Right of Appeal—Practice on Appeal 
Companies—Ontario Winding-up Act—Final 
Order.] — Section 27 of the Ontario Joint 
Stock Companies Winding-up Act, R. S. O. 
1897 c. 222, contains the code of proceed
ings on an appeal from any order or decision 
of the Court under that Act, no provision be
ing made in the Consolidated Rules or else
where. There is no provision that reasons 
for and against the appeal are required, or 
any delivery or settlement ot the proposed 
case. The practice when the case has come 
before a single Judge has been to send up Un
original papers and have the appeal heard 
upon them. Semble, that nil order of a 
County Court Judge rescinding an order 
previously made by him under s. 41 of the 
above Act for the dissolution ot a company, 
is a final order, and therefore an appealable 
one. In re Equitable Savings. Loan, and 
Building Association. 22 Occ. N. 380. 4 O. 
!.. R. 479 0 O L. R. 20. 1 O. W. R. 571. 
2 O. W. R. 386.
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Right of Appeal -Surrogate Court case 
—Divisional Court—Second appeal : 1 lay nos 
v. Edmonds, 1 U. \V. R. 840.

Right of—Election case—Dismissal of 
charges of corrupt practices : Re Lennox Pro
vincial Election : Perry v. Carscallen, 2 O. 
W. R. JIM.»; Re tiouth Oxford Provincial 
Election. Patience v. Sutherland, J (>. W. It. 
706, 2 O. W. R. 10G, GO.L R. 206.

Right of—Order directing new trial— 
Second trial taking place before appeal heard 
—Abandonment—Quashing : Webb v. Cana
dian (daterai Electric Co., 2 U. W. It. 222, 
865, 1112, 2 O. W. It. 852.

Security for Costs of Appeal — Joint 
lppeal—Security Furnished by One Party— 

Payment into Court—Abandonment—Motion 
(or Payment Out—Costs—Set-off—Increased 
Security.]—Two defendants appealed to the 
Court of Appeal from a judgment of the 
High Court ; the notice of appeal was a joint 
one : and $200 was paid into Court, as secur
ity for the respondents' (plaintiffs’) costs of 
appeal, by one of ihe appellants, but in the 
name of both and for the joint benefit :— 
Held, that the appellant who had paid the 
money in was not entitled, upon abandoning 
his appeal, to have the money paid out to 
him, the other appellant desiring and intend
ing to avail himself of the deposit and to 
proceed with the appeal. The first appel
lant’s motion for payment out being dismis
sed with costs to the other appellant, and it 
appearing that by the judgment appealed 
against the first appellant was entitled to be 
indemnified by the other against all amounts 
payable by the first under the judgment, and 
to recover from the other any amount so paid 
and his costs of the action, &c. :—Held, 
that the costs of the motion should be set 
off against anything the first appellant might 
already have paid, or might ultimately have 
to pay, under the provisions of the judgment 
referred to, as the result of the appeal. 
Held, under the circumstances of the case, 
that the appeal would be more expensive than 
usual, and that the security should be in
creased to $400, but that, upon the true con
struction of Rule 820, s.-ss. 1, 4, 8, where 
security is given by payment into Court, it 
cannot be increased to more than $400. Cen
taur Cycle Co. v. H ill. 22 Dee. N. 252, 24 
Oec. v 209 i <>. w R. 229, 877, 101, 68», 
2 O. W. R. 1025, 8 O. W. It. 255, 254, 4 O. 
L. R. 02, 408, 7 O. L. R. 411.

Security on Appeal —Extension of 5’ime 
for Allowance ana Settiny Down Appeal— 
Delay—l/eri/a.l—After judgment was given 
declaring the plaintiff entitled to the value 
of certain bonds, which the defendants had 
failed to deliver over, such value to be de
termined by a reference to the local Master, 
and after a long interval, without anything 
having been done under the reference, it was 
transferred to the Master in Ordinary, and. 
after the finding of the Master, and appeals 
and cross-appeals therefrom, the plaintiff Tor 
the first time claimed interest on such value 
from the date of the breach, and moved to 
have the judgment amended so ns to include 
such interest. The motion was refused, 
whereupon the plaintiff gave notice of appeal 
to the Court of Appeal, but did not furnish 
the necessary security until after the time 
for appealing had elapsed :—Held. that, in 
fhe circumstances, the time for the allowance

of the security and the setting down of the 
appeal should not be extended. Itay V. Port 
Arthur, Duluth and Western R. IV. Co., Ray 
v. Middleton, 24 Occ. N. 224, 7 O. L. R. 
787, 2 O. W. R. 845, 2 O. W. R. 160, 724.

Security on Appeal—Money Paid into 
Court—Pu y ment out after Purpose Answer
ed—Further Appeal.]—A party who has paid 
money into Court us security upon his appeal 
to the Court of Appeal is entitled, after his 
appeal has been allowed with costs, to take 
the money out, although his opponent is pro
secuting a further appeal to the Supreme 
Court of Canada or the Judicial Committee 
of the Privy Council. An appeal to the 
Court of Appeal is a step in the cause, but 
a further appeal is not so. Centaur Cycle 
Co. v. Hill, 22 Occ. X. 258, 24 Occ. X. 20!), 
1 O. W. R. 220, 277, 401 630, 2 O. W. R. 
1025, 3 O. W. R. 255, 364, 4 O. L. R. 02, 
403, 7 O. L. R. 411.

Settling Appeal Case Evidence on var
ious issues—Construction of contract—Lim
ited appeal. City of Hamilton v. K ruiner - 
Irwin Rock Asphalt, etc., Co., 1 O. W. R. 
-111. 2 O. W. R. 25, 2 O. W. R. 243. 247.

Settlement of Book - -Appointment — 
Onus.]—Having regard to Rules 708 et seq., 
relating to appeals to the Court of Appeal, 
the burden of procuring from 11 the Court 
appealed from, or a Judge thereof” (Rule 
708), an appointment to settle the appeal 
case or book, the parties being unable to 
agree, is upon the appellant. Rule 801 (3) 
enables the respondent to move in the matter, 
if so disposed ; but it is the appellant’s 
duty to enter the case with the registrar 
and set down the appeal for argument ; this 
he cannot regularly do without depositing 
the appeal books (Rule 812) ; and before 
they are deposited they must be settled. 
Oatman v. Michigan Central R. R. Co.. 21 
Occ. N. 334, 1 O. L. R. 636.

Stay of Execution of Judgment for 
Partition Pending Appeal—Security — 
Motion to remove stay. 1/oaro v. Toronto 
R. IV. Co., 1 O. W. R. 25. 316, 813 2 O. W. 
R. 207, 3 O. W. R. 14, 200. 4 O. \V. R. 202.

Stay of Execution Pending Appeal-
Continuance of injunction dissolved by judg
ment appealed from. Klees v. Dominion Coat 
and Apron Supply Co., 2 O. W. It. 841, 937, 
8 O. W. R. 037, 6 O. W. R. 2UO.

Suspension of Injunction Pending 
Appeal. Taylor v. Township of Colling- 
wood 3 O. W. It. 368. 553, 6 O. W. It. 261.

Stay of Proceedings—Judgment—Certi
ficate.] After thé decision nf tin1 Court <>f 
Appeal has been certified by the registrar, 
the ease is no longer pending in the Court of 
Appeal, and, by Rule 818, the subsequent 
nroeeedings are to be taken as if the decision 
had been given in the Court below. A Judge 
of the Court of Appeal has. therefore, no 
power, under the Judicature Act. It. S. O. 
1807 c. 51. a. 64, or 60 & 61 V. c. 34. s. 1 
(TX), or otherwise, after certificate, to make 
an order staying proceedings ui>on the judg
ment of the Court#of Appeal pending an ap
plication tfor leave to appeal therefrom to the 
Supreme’ Court of Canada. Hargrove v. 
Royal Templars of Tempérance. 21 Oce. N. 
432. 2 O. L. R. 126. See also S. ('.. 22 Oe . 
X. 1. 31 S. C. R. 385.
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Time—Late Entry—lh ' of Consent—

Confirmation — Bespousiln for Delay — 
Costs.]—The defendants uu the lUth May 
gave notice of an appeal to the Court of 
Appeal from a judgment delivered on the 
212nd April, and gave security on tin* 22nd 
May. llensous for appeal were not served till 
the 10th September, and reasons against ap
peal not till the 13th October. The next sit
tings of the Court of Appeal was set for the 
10th November. The appeal case was not 
prepared in time to enter the case on the Oth 
November, and the plaintiff's solicitor refused 
to consent io its being entered on the loth 
lor the sittings beginning on that day. The 
ease was entered without consent on the 17th 
November, and a motion was made to confirm 
the entry :—Held, that the plaintiff's solicitor 
should have consented to the proposed entry 
on the 10th November, and the subsequent 
entry should be confirmed; and, as both par- 
lies were nearly equally blamcable for delay, 
there should be no costs. Mv Lu u y til in v. 
Mayhew. 23 Dec. N. 42. 5 O. L. It. 114. 1 
(). W. It. 806, 2 O. W. It. 10, 500.

VIII. Ontario — Appeal to Divisional 
Court of Hum Court.

County Court Appeal Final Order.]—
A motion by the defendant to set aside a 
judgment for default of defence in a County 
Court action as irregular and void, was dis
missed by the County Court Judge, who_gnve 
the defendant leave, on payment of $5, to 
move on the merits for leave to defend :— 
Held, that this was a final order and that an 
appeal lay therefrom. O'Donned v. Guinane, 
28 O. It. 361», distinguished. Yoiyht Brew- 
iry Co. v. Orth. 23 Occ. X. 168, 5 O. L. R. 
443. 2 O. W. It. 304.

County Court Appeal -New Evidence.\ 
—Under Rule 4U8, the High Court may en
tertain an application, in a proper case, to 
admit new evidence on a County Court ap
peal. notwithstanding R. S. O. c. 55, s. 51, 
s. s. 3, under which such an application must 
be made before the County Court, and this 
although the time for applying for a new 
trial had expired. Butler v. McMicken, 21 
Occ. N. 71. 32 O. It. 422.

County Court Appeal—Order Dismis
sing Appeal from Taxation of Costs—Final ' 
or Interlocutory.]—An order made by the j 
Judge of a County Court in a County Court : 
action dismissing an appeal from a. ruling as | 
to the scale of costs upon taxation of the ! 
plaintiffs' costs of the action awarded by the | 
judgment, is in its nature interlocutory and 
not final, within the me mine of s. 52 of the 
County Courts Act. iv. S. O. 18!»7 c. 55. and 
no appeal lies therefron. to a Divisional 
Court of the High Court. Rlakoy v. Latham, 
43 Ch. I). 23. followed. Rahcock v. Standish, 
Ml P. It. 105. distinguished. In Kreutzlger 
v. Rrox. 32 O. It. 418, the question of the 
right to appeal was not raised or considered. 
Leonard v. Burrows. 24 Occ. N. 210. 7 O. 
L. It. 316, 3 O. W. It. 186.

County Court Appeal Order Dismis
sing Motion to Commit—Finality.]—An ap
peal by the plaintiffs from an order of the 
Judge of a County Court dismissing a motion 
by the appellants to commit the defendant 
for refusing to be sworn and examined as a

judgment debtor, upon the ground that a 
proper foundation had not been laid for his 
examination by a return of nulla bona to a 
li. fa., or an affidavit stating that such would 
be the return :—Held, that no appeal lay, 
because the order appealed against was not in 
its nature final, but merely interlocutory, 
within the meaning of s. 52 of the County 
Courts Act, R. S. O. c. 55. New II am burg 
Manufacturing Co. V. Barden. 21 Occ. N. 
377.

County Court Appeal -Proceedings not 
Certified.]—Held, by Meredith, J., dissent
ing, that an appeal from an order in a 
County Court action was not properly before 
the Court because the proceedings were not 
certified. Lucas v. Holliday, 24 Occ. N. 365, 
8 O. L. It. 541. 3 O. W. It. 732.

County Court Appeal—Right of appeal 
—New trial not moved for. Smith v. Bloom
field. 2 O. W. R. 481.

County Court Appeal- Right of appeal 
—Nonsuit—Negligence—Evidence for jury— 
New trial. Camp v. Armstrong Cartage and 
Warehouse Co.. 3 O. W. It. 686.

County Court Appeal Right of appeal 
—Summary trial of interpleader issue. Vi- 
poud v. driffin. 2 O. W. R. 532.

County Court Appeal Bight of Appeal 
—Order Refusing to Vary Minutes of •ludy- 
inint—Duty of Judge to Certify Proceedings 
-Set-off of Costs.]—An order of a County 
Court Judge in an action in a County Court 
dismissing un application to vary minutes 
under Con. Rule 625 ( 2) is an interlocutory 
and not a final order ; and no appeal lies 
ftom it to the High Court. Semble, per 
Rritton. J., in Chambers, that the fact 
that (hero may be no appeal from such an 
order is reason why the Judge should not 
certify tne papers : the question whether or 
not there is an appeal from such an order 
is for the Court appealed to, and such certi
ficate should as a rule be given upon request ; 
the Judge's duty being ministerial only.— 
Semble, ni so, that the setting off of costs 
(which was ihr matter in question on the 
motion to vary the minutes) is no part of 
what is ordinarily understood as settling 
minutes of judgment.—A motion for a man
damus to the Judge to certify the proceedings 
was dismissed by Rritton, J.. and the dismis
sal was affirmed by the Court. In re Tag
gart v. Bennett. 23 Occ. N. 224, 6 O. L. R. 
74. 2 O. W. R. 184. 41U. 513.

County Court Appeal -Right of appeal 
—Final onlei —Order striking out part of d- 
fence as disclosing no reasonable answer 
Rules 261. 21)8—Pleading—Cheque. Smith 
v. Traders- Bank. 6 O. W. R. 748. 11 O. L. 
R. 24.

County Court Appeal-—Weight of evid
ence — Correcting error. Jackson v. Mc
Laughlin. 2 O. W. R. 159.

District Court Appeal — Extension of 
time—Leave to set down—Terms—Costs 
Condition precedent. Young v. McKay. 3 < l. 
W. R. 447.

Divisional Court—County Court—Right 
of Appeal from — New Trial.] — Judgment 
having been* pronounced by a junior Judge
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iu a County Court action, a motion by way 
of appeal from or to set aside such judgment 
and to enter judgment for the defendants, 
or in the alternative for a new trial, was 
made to the senior Judge; and on such ap
peal the judgment was set aside and judg
ment entered for the defendants dismissing 
the action :—Held, that an appeal lay to the 
Divisional Court by the unsuccessful party to 
such appeal; aud the fact that a new trial iu 
the alternative was asked for was immaterial. 
The sub-sections of s. .11 of the County 
Courts Act, It. S. O. 1897 c. 55, applicable, 
are s.-ss. 1, 2, and 5, and not s.-s. 3. Leisli- 
man \. (Jarluud. 22 Occ. N. 109, 8 O. L. It. 
241, 1 O. XV. It. 22.

Divisional Court—Harrogate Court — 
Notice of Appeal from—Description of Ap
pellate Court.J—On a motion to quash an 
appeal to a Divisional Court subsequent to 
tin' passing of 58 X*. c. 18, s. 45 (O.), on On- 
ground that the notice of appeal did not 
specify the Court to which the appeal was 
taken, and that the bond tiled followed the 
Surrogate form ‘‘To the Court of Appeal:"

•—Held, that the intention to appeal ex
pressed iu the notice was sufficient, and that 
the words "the Court of Appeal" in the , 
bond might be read us an equivalent of “ the 
proper appellate tribunal;" and a motion to 
quash was dismissed. Taylor v. Delaney, 22 ! 
Oct . N. 136, 3 O. L. It. 380, I O. XV. It. 208, 
409.

Division Court Appeal —Certified Copy 
of Proceedings—Piling—Notice of AppealV— ! 
Time—Extension.']—An order refusing n new 
trial of a Divisional Court plaint was made j 
on the 25th August ; the clerk certified a 
copy of the proceedings on the 29th August. | 
and it was tiled in the High Court on the ! 
4th September ; notice of appeal was not j 
given for the October sittings of the High I 
Court (Divisional Court) : but on the 12th 
October the appellant obtained an order in ! 
the Division Court extending the time for | 
tiling the certified copy of the proceedings, and | 
on the 17th October obtained and filed an- | 
other copy, and gave notice to the opposite | 
party of having done to and of the appeal for 
the November sittings:—Ilekl, that the order ! 
extending the time was inoperative because i 
the certified copy had already been filed: and, 
the lelay in giving notice ot appeal not hav
ing been accounted for. the appeal must be 
quashed. Hrise v. Shanks. 21 Occ. \ ' 19, 1 : 
0 I . B. 48.

Division Court Appeal — A - lice of | 
(■rounds—Failure to Give—Amendment.]— 
XX'hore the defendants appealing from tin- 
judgment of n Division Court, p.ocured and 
filed a certified copy of proceedings within 
tin- two weeks prescribed by s. 158 of the 
Division Courts Act, and set down the ap- 
IM-al to be heard at an unnecessarily early sit
tings of a Divisional Court of the High 
Court, but neglected to give the plaintiff no- 
fice of the setting down of the appeal and of 
the grounds of it, the Court, upon objection 
taken by the plaintiff when the appeal came 
<ni for hearing, postponed the hearing until 
the next sittings, for which the defendants 
wore still in time, in order that they might 
give a proper notice. Semble, that so soon 
hk the certified copy of the proceedings is 
fled, if filed within the proper time, end 
the cast- is set down, if set down within

the proper time, and for the proper Court, 
the appeal is properly lodged, and tile- 
other matters are mutters done- in the ap
pellate Court, as to which the Court may 
have the power of amendment or enlargement 
of the time. Smith v. Fort Colborne Baptist 
Church Trustees, 21 Occ. N. 103, 1 O. L. It. 
195.

Division Court Appeal—Notice of Set
ting Down.]—The giving of the notice of 
setting down for argument and of the appeal 
and of the grounds thereof, required by s. 
158 of the Division Courts Act, is a condi
tion precedent to the right to appeal to a 
Divisional Court from a judgment in a Divi
sion Court, and where this notice 1ms not 
been given the Divisional Court has uo juris
diction to deal with the appeal. Il radie y 
Co. v. Wilson Lain her Co.. 24 Occ. X. 317, 
8 O. L. It. 184. 4 O. XV. K. 66

Division Court Appeal—Notice of Set
ting down—Default of appellant—XX’aiver of 
iToss-appeal. Waller v. Malone, 3 O. XV. It. 
774.

Division Court Appeal—Eight of Ap
peal—Amount in Dispute.J — The plaintiff 
brought an action in a Division Court for 
$100.75. the amount of a promissory note 
for $f. 7 and $35.38 interest on it, and re
covered judgment for $83.90; the trial Judge 
finding against an alleged release set up by 
the defendant, but only allowing $19.13 for 
interest instead of $86.88 as claimed. A 
motion for a new trial was refused:—Held, 
that "the sum in dispute upon the appeal” 
under s. 154 of the Division Courts Act, It. 
S. O. 1897 c. 00, was $83.90, aud. as it did 
not exceed $100, a motion to quash an ap
peal to the High Court .vas allowed. Petrie 
v. Machan, 28 O. It. 504, distinguished. 
Lambert v. Clark. 24 Occ. N. 129, 7 O. L.
R. 180, 8 O. w. R. 881.

Extension ot’ Timr for—Delay—Merits. 
Mitchell v. Sylvester, 0 O. XV. It. 615, 893.

From County Court—Interlocutory or
der—Examination of judgment debtor and 
transferee. Re Gault v. Carpenter. 1 O. XX*. 
It. 404.

From Ruling of Master in Ordinary
—Forum—Weekly Court or Divisional Court 
—Matter of practice. Monro v. Toronto E. 
11. Co.. 1 O. XV. It. 25. 310. 813. 2 O. XX'. R. 
207. 8 O. XX'. R. 14. 299. 4 O. XV. It. 392.

Judge of High Court Eight of Appeal 
from Order cf County Coart Judge Quashing 
Quo Warranto Proceedings.]—See Eex ex 
rel. McFarlane v. ftoulter. 22 Occ. N. 414, 
4 O. L. It. 520. 1 O. W. R. 030.

Leave to Appeal—Grounds.]—Petition 
for special leave to appeal from the judg
ment of the Supreme Court of Canada, 36
S. C. It. 133, dismissed where the petitioners 
were appellants to that Court and no import
ant question of law was raised. Ewing v. 
Dominion Hank. [19041 A. C. 806.

Leave to Appeal — Supreme Court of 
Canada. |—Special leave to appeal from n de
cree of the Supremo Court of Canada. 34 S. 
C. R. 74. was refused, the petitioner having 
elected to appeal to that Court and not to
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His Majesty direct, ami uo question of law 
beiug raised of sufficient importance to justify 
a further appeal. Ex p. Clergue, L1903J A.
C. 521, followed. (Janadiau Pacific R. 11'. 
Co. v. lilain, [1904] A. C. 453.

Master’s Report—Extending time for— 
Special circumstances—Terms. Randall V. 
Berlin ,Shirt and Co liar Co., 5 O. W. K. 250, 
040.

Master's Report -Time—Leave to ap
peal—Terms—Costs. Smellie v. Watson, 2 
O. W. It. 118, 3 O. W. K. 475.

Motion to Quash Appeal Acquisition
of Lands at Tax Sale—Sate by Tender—Re
solution of Council to Accept Lower Tender 
—Action by Higher Tenderer to Restrain Hale 
—Insufficient Reasons for Accepting Lower 
Tender.]—This was a motion to quash appeal j 
by defendant corporation to a Divisional : 
Court from the judgment of Magee, J., upon 
an action to restrain defendants, the corpor
ation of the City of Belleville, from proceed- i 
iug with a sale to defendant Caldwell of cer
tain lots acquired by the corporation under 
the Assessment Act in satisfaction of arrears I 
of taxes. This action was dismissed by i 
Street, J., and the plaintiff appealed to a ; 
Divisional Court, which held (5 O. W. It. 
310), that the plaintiff was entitled to suc
ceed, unless the defendant corporation could ! 
prove at a further trial good reasons which j 
induced them to sell to defendant Caldwell. | 
The defendant corporation elected to have 
a further trial, and it took place before Ma
gee, J.. without a jury, at Belleville, on 2nd . 
May, 1905 :—Held, plaintiff not entitled to 
have his offer accepted nor to prevent the | 
corporation from selling for less than the ! 
amount of his offer, but he was entitled to 
an injunction to restrain them from closing 
the sale to Mr. Caldwell on the basis only of 
the action of the special committee or of the 
council, <; <i. w. R. l. Upon motion to
quash above appeal, it was held that the 
more payment of money as directed by a 
judgment is not a bar to an appeal from that 
judgment by the party making such payment.
( reference to Pierce v. Palmer, 12 P. It. 
308), and if the existing injunction was re
moved and the appellants were declared to 
be at liberty to carry out the sale, there was | 
nothing to support the contention that the j 
defendant Caldwell could not purchase the I 
lands in question : also that there was no
thing to prevent his co-defendants from tak- > 
ing steps by appeal to relieve themselves 
from an onerous judgment which they allege 
to have been pronounced in error. Phillips 
v. City of Belleville. 6 O. W. R. 129. 10 O. 
L. It. 178.

Order of Jndge in Chambers —
Matter of Practice—Increasing Costs.]—See 
Podge v. Smith, 21 Oee. N. 162, 1 O. L. R. 
46: Bateman v. Mail Printing Co.. 21 Occ. 
N. 559. 2 O. L. R. 416.

Order of Jndge in Court—Motion 
to Quash By-law.]—An appeal from the deci
sion of a Judge in Court refusing to quash a 
by-law lies either to a Divisional Court or 
the Court of Appeal ; but the appellant must 
elect his tribunal, and can have only one 
appeal. In re Ross and Township of East
v i ssi>u ri. 21 Ok. N 87, 1 O. L ft. Mi

Questions of Fact.l—Band v. Suther
land. 2 O. W. R. 263.

Right of Appeal—Leave—Judgment as 
to costs. Russell v. Eddy, 5 U. L. ft. 379, 2 
O. W. It. 194.

Reversal of Order cf Judge on Ap
peal from Report—Further appeal. Pen
nington x. Hosinger, i O. W. B. 270, 507.

Setting down — Christmas vacation. 
Jlislop v. Joss, 1 O. W. R. 0.

Surrogate Court Appeal — Security— 
Affidavit.]—An appeal to a Divisional Court 
from an order of a Surrogate Court is not 
duly lodged and will be quashed if security 
bus not been given, and an affidavit of the 
value of the property affected tiled, us re
quired by Rule 57 of the Surrogate Court 
Rules of 1892, which are made applicable 
by s. 30 of the Surrogate Courts Act, R. S. 
*>. c. uU, not withstanding the provision ot 
Con. Rule 825 that no security for costs 
shall be required on a motion or appeal to a 
Divisional Court. In re Wilson, Trusts 
Corporation of Ontario v. Irvine, 17 V. R. 
407, applied and followed. In re Nichol, 21 
Occ. N. 184, 1 O. L. R. 213.

IX- I’bivy Council—Appeal to.

Admiralty Case—Rules Established by 
Colonial Courts of Admiralty Act, lU'.lti 
{Imp.)—Costs of Appeal—Bail—Amount.] 
—See The "('ape Breton" v. Richelieu and 
Ontario jVtmyafsoti Co., 36 S. C. R. 592.

Intention to Apply for Leave—Stay
of Judgment Appealed from—Supreme Court 
of Canada.] — The Superior Court cannot, 
upon a simple declaration of n party that he 
intends to apply to the Judicial Committee of 

I the Privy Council for leave to appeal from 
! a final judgment of the Supreme Court of 
I Canada, stay the execution of that judgment. 
; McDougall v. Montreal Street R. IV. Co., Q. 

R. 24 S. C. 509.
Interference on Appeal Concurrent 

Findings of Fact by Courts Below.] — See 
Archambault v. Archambault, [1902] A. C. 
575.

Jurisdiction—Judgment — Reference to 
Court for Opinion—Leave to Appeal.]—Held, 
following Union Colliery Co. v. Attorney- 
General for British Columbia, 27 S. C. It. 
637, that the opinion of the Court rendered 
under R. S. M. c. 28, upon a constitutional 
question submitted by an order <>f tie- Lieu 
tenant-Governor in council, was not a judg
ment, decree, order, or sentence within the 
meaning of the Imperial order in council of 
the 26th November, 1892, relating to appeals 
from the Court of Queen’s Bench for Mani
toba, and that such Court has no jurisdic
tion to grant an application for leave to ap
peal to His Majesty in Council under that 
order from such an opinion :—Held, also, 
that, although it was shewn that the enforce 
ment of the Liquor Act would deprive the 
province of a revenue far exceeding £300 per 
annum, and would prejudicially affect the 
very large investments of persons engaged in 
the liquor traffic, it could not be said that 
any questions respecting property or civil 
r'ghts to the value of £300 were involved in 
t lie decision sought to he appealed from. 
In re The Liquor Act. 21 Occ. N. 416, 13 
Man. L. R. 323.
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Leave to Appeal — Amount involved. 1 

Ctnlre titar Mining Vu. v. Rossland-Kootcnuy | 
Mining Co. (B.O.), 1 W. L. R. 313, 33G.

Leave to Appeal — Forum for Applica
tion—Security.]—A petition for leave to ap
peal to the Privy Council cannot be granted ■ 
by a Judge in Chambers unless sufficient secu
rity is offered at the same time. P attiser v. 
Commutent' Cordage Vo., 7 Q. 1*. It. 299.

Leave to Appeal—Mines—Constitutional 
Question—Cross appeal without Notice—Von- | 
solidation—Security—Cost of Printing Re
cord.]—The suppliants obtained leave to ap
peal from the judgment of the Supreme Court 
of Canada, 23 Occ. N. 34, 32 S. C. It. 580, 
dismissing three petitions of right, and in part 
reversing the judgment in 7 Ex. C. It. 414. 
The Board also granted the Crown leave to 
cross-appeal, and directed that the Supreme 
Court record should be accepted; that the 
uuue cases should be consolidated ; that, the 
security deposit should be £100 in each case ; 
lliai each side should bear one-half the cost 
of transcribing and printing the Privy Council 
m ord ; and that the appeal and cross-appeal 
should be heard together, upon one printed 
case lodged on each side. V hap pelle v. The 
Ring, Connu cl: v. The King, Tweed v. The 
l\iny, 23 Occ. N. 103.

Leave to Appeal—Rescission—Petition.]
See Ontario Mining Co. v. Seybold, [1903j 

A. C. 73.
Leave to Appeal—Terms—#'oaf#.|—See 

Canadian Pacifie R. W. Vo. v. Roy. [1902]
A. C. 220.

Leave to Appeal—When Granted.]—See 
In re J'omcy Momma, 21 Occ. N. 424, 8 B.
C. R. 76.

Ontario Appeal—R. S. O. 1801 c. .}8, s.
I Admission of Appeal—Order of Court- 
\ppealable Vase.|—Under U. S. 0.1897 c. 48. 

s. 1. it is essential that an appeal to the King 
in council should be admitted by the Court or 
Appeal. The Court is bound to exercise its 
judgment whether any particular case is ap
pealable or not ; and where it appears by its 
order that it has left that question open, the 
appeal is incompetent. Gillett & Vo. Limited 
v. Lumsden, [1905] A. C. 601.

Right of Appeal — Amount in Contro
versy—Patent of Invention.]—An action for 1 
infringement of a patent of invention, where
in the plaintiff claims an injunction and 
$15,000 damages, which he consents in writ
ing to reduce to $25, in order to escape costs ; 
of an enquête, is not, whatever may be the 
value of the patent, a cause in which an ap
peal lies as of right to the Privy Council. 
Came v. Consolidated Car Heating Vo., 4 Q.
P. It. 250, Q. It. 11 K. B. 114.

Security—Delay—Extension of Time—Re
cord Returned.]—Where leave to appeal to 
the Privy Council has been granted by the 
Court of King’s Bench sitting in appeal, from 

i judgment rendered by the latter tribunal, 
and a delay having been fixed for putting in 
security, the delay has expired without secu
rity being furnished, and without any applica
tion having been made for an extension of 
the delay before the expiration thereof, and 
the record has thereupon been transmitted to 1

the Court below, the Court of King's Bench, 
or a Judge thereof, has ceased to have juris
diction over the cause, and cannot grant an 
application, made subsequently, for the ex
tension of the delay for putting in security. 
Asbestos and Asbestic Co. \. It illiuiu Si inter 
Vo., 21 Occ. N. 251. 3 Q. P. It. 491, Q. It. 10 
y. It. 01.

Stay of Proceedings — Motion for.] — 
A Judge in Chambers of the Supreme Court 
of Canada will not entertain an application 
to stay proceedings pending an application 
for leave to appeal from the judgment of the 
Court to the Judicial Committee of the Privy 
Council. Adams v. Hank of Montreal. 31 8. 
C. It. 223.

X. Quebec—Appeal to Circuit C<> st.

Judgment of Board of Delegates —
Choice o/ Forum lor Appeal —Tilth lor Ap
peal.]—Where an appeal from a judgment of 
a board of delegates of two counties may be 
taken either in a district like that of Mon
treal, in which every juridical day is a term 
day, or in another district like that of Iber
ville, in which the terms are fixed by pro
clamation of the Crown, during certain 
months of the year, the appellant is absolutely 
free to take his appeal in either of such two 
districts. 2. It is the situation of the muni
cipalities in different districts which fixes 
the jurisdiction of the Circuit Court of one 
or other of such dstricts. 3. The time for 
lodging au appeal under Art. 1070, C. M., is 
always only a modality of the procedure fol
lowed us to time in the district in which the 
appellant is taking ins appeal. 4. To decide 
the contrary would be to deprive the appellant 
of his choice between the jurisdiction of the 
Circuit Court of the district of Montreal and 
of that of the district of Iberville. Arbee v. 
Lussier. Q. R. 20 8. C. 543.

XI. Quebec—Appeal to Court of King’s
Bench.

Abandonment—Fresh Appeal—Payment 
of Costs.] — Where, owing to the neglect of 
the appellant to furnish security within the 
time fixed, an appeal has been declared to be 
abandoned, the appellant, cannot launch a 
fresh appeal from the same judgment before 
paying the costs of the first appeal. Vain v. 
Bartels. Q. R. 10 K. B. 323.

Abandonment Notice—Intervention.]— 
An abandonment of an appeal is only valid 
" lien notice thereof has been served upon all 
I lie parties to the cause. Where notice has 
not been served upon all the parties, the 
appeal is to be regarded us pending, and there 
is nothing to hinder a jierson from inier- 
vening to protect his right in appeal. Mc
Nally v. Prefontaine, 3 Q. I*. It. 401.

Inscription—Incomplete Record— Power 
of Superior Court to Set aside.]—The Su
perior Court has no jurisdiction to grant a 
motion to set aside an inscription in appeal, 
upon the ground that the appellant since the 
inscription has not taken the necessary pro
ceedings to complete the record and bring it 
before the Court of Appeal. Bayard v. Royal 
Electric Co.. 6 Q. V. R. 318.
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Inscription -Time—Service of A otice— 

Omission of Date.J—The delivery of tlie in
scription of an appeal to the registrar and the 
serving of notice thereof on the opposite 
party on the last day allowed by law. is a 
valid inscription of an appeal.—The inscrip
tion of an appeal may be noli lied by a bailiff 
of the Superior Court. The omission of the 
date of tlic judgment appealed against in the 
inscription is not a fatal irregularity, pro
vided that the judgment has been otherwise 
designated. McAvoy v. Willig, Q. It. 14 K. 
B. 50.

Leave to Appeal—Interlocutory Judg
ment 11 unhand and Wife—Separation—Re
conciliation.]—In an action for separation 
from bed and board, a judgment declaring 
that the allegations of reconciliation have 
been proved, reserving to the parties the right 
to discuss the consequences of the reconcilia
tion upon the proceeding pending between 
them, is not an interlocutory judgment from 
which an appeal can be permitted under art. 
40, C. P. Christin v. Lafontaine, 0 Q. P. It. 
207.

Leave to Appeal—Custody of Children. | 
—A judgment refusing to the wife the cus
tody of her children pending an action for 
separation from bed and board, is one from 
which leave to appeal will be granted, al
though such an appeal would appear to be 
unwise. Lachapelle v. Lacroix, 7 Q. P. It. 
307.

Leave to Appeal—Interlocutory Order— 
Time—Prosecution of Appeal.] — Obtaining 
leave to appeal from an interlocutory judg
ment of the Superior Court does not, by the 
inception of such appeal, entitle the party 
obtaining such leave to the 0 months pro
vided by article 1209, <$ P. C., for an appeal 
to the Court of King’s Bench, and if he does 
not prosecute such appeal within a reason
able time after obtaining such leave, he will 
lose the right to make it. Hoffnung v. Porter, 
7 L. C. J. 301, followed. Ilusburger v. Out- 
man, Q. R. 13 K. B. 300.

Leave to Appeal Interlocutory Judgment 
— Waiver of Appeal -- Compliance with 
Order.]'—Even if a judgment granting to n 
foreign plaintiff an additional delay to file a 
proper power of attorney comes under any 
..I the conditions stipulated in Art. 40 <'. P.. 
leave to appeal shall not be granted when it 
appears that the plaintiff has complied with 
part of the order of the Court below, by fur
nishing security for costs, and has also, one 
day only after the expiry of the delay, filed 
a power of attorney, which, however, is in
sufficient. Canadian Asbestos Co. v. Glasgow 
ami Montreal Asbestos Co., 5 (j. P. It. 05.

Leave to Appeal—Interlocutory Order— 
Exception to Form.]—When a pleading has 
been disallowed upon demurrer or exception 
to the form and there appears to be a reason
able doubt as to the correctness of the judg
ment, leave to appeal will generally be ac
corded. almost ns a matter of course : but 
the contrary rule prevails when it is the de
murrer or the exception itself which has 
been disallowed. Ogilvie v. Fraser, 3 Q. P. 
R. 546.

Motion to Dismiss Appeal—Forum.]
A motion to dismiss an appeal on the ground 
of non-transmission of the record within the

time allowed therefor should be made before 
the Court of King's Bench, the appellate 
Court, and not before the Superior Court, 
which is disseised of the cause by the inscrip
tion in appeal and the security. Wright \. 
Phillips. 4 Q. P. R. 37.

Right of Appeal -Conviction on Sum 
in ary Trial—Recorder's Court. ]—No appeal 
lies to the Court of King’s Bench, < Town 
side, from a conviction by a Recorder's Court 
upon a summary trial under s. 783 of the 
Criminal Code. Rex v. Portugais, Q. It. 10 
K. B. 507.

Right of Appeal — Interlocutory Judy 
nunt.]—In matters in which no appeal lies, 
such as those mentioned in arts. 43 and 1000. 
C. 1\, there is no appeal from an interlocutory 
judgment any more than from a final judg
ment. y rier v. David, 4 Q. P. It. 417.

Right of Appeal Interlocutory Judg
ment—Leave to Prove New Facts — Discre- 
tion.]—No appeal lies from an interlocutory 
judgment by which a Judge, in his discretion, 
permits or refuses to permit a party to prove 
by way of supplementary defence or reply 
material facts arising after the contestation. 
Dupuis v. Dupuis, 5 Q. P. It. 50.

Right of Appeal Interlocutory Judy 
incut—Removal of Cause to Another Dis
trict.]—An appeal lies from an interlocutory 
judgment maintaining a declaratory exception 
and remitting the record to the Court of an
other district. (Josselin v. Ilcllcy, 4 Q. P. 
It. 233.

Right of Appeal Final or Interlocutory 
Judgment—Husband and Wife—Separation 
—Construction of Will—Reference.]—In an 
action for separation from bed and board, a 
judgment holding that a provision in the will 
of the defendant's father, that the movable 
and immovable properties bequeathed may 
not in any manner be liable for the support 
and maintenance of Ins wife, does not pro 
vide for the exclusion of said properties from 
the community then on the death of the testa
tor existing between the parties, and ordering 
the report to be referred back to the practi
tioner appointed by the Court to take an in
ventory of the property and assets of the 
community of property existing between the 
plaintiff and defendant, and ordering the said 
practitioner to include therein the properties 
and immovable effects belonging to the said
estate, and revenues thereof derived from th<
movable property from the time of the testa
tor’s death to the time of the dissolution of 
the community of property, is an interlocu
tory judgment: not tailing under the condi
tion imposed by paragraph 2 of art. 46, C. 
1’.. and may he remedied by a final judgment. 
Stewart v. Cairns, 5 Q. P. It. 235.

Right of Appeal—From Circuit Court. | 
—There is no appeal to the Court of King's 
Bench from the judgment of the Circuit Court 
of the chef-lien of a district. Senccal v. Cor
poration Jr L’llt Bitord, :: <„>. P, R. 888.

Right of Appeal—Lupsc of Time—Peti
tion of Right—Power of Crown to Wain 
Delay.]—A petition of right was dismissed 
by the Superior Court, Quebec, on the 3rd 
June, 1890. The petitioner some time after
wards applied to the Lieutenant-Governor in 
council for redress for the grievance com
plained of in the petition of right, whereupon
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au order in council was passed on the 8th 
.1 une, 1899, whereby the Crown purported 
to waive the petitioner’s delay in instituting 
an appeal from the judgment of the Superior 
Court and to consent to the petitioner's ap
pealing nunc pro tunc. On such appeal com
ing before the Queen's Bench the Crown took 
no objection to the jurisdiction, but the Court 
ex proprio inotu, raised the point that it was 
not competent to entertain an appeal after 
the expiration of the delays prescribed by law, 
and dismissed it for want of jurisdiction :— 
Held, by the Supreme Court of Canada, fol
lowing Ci mon v. The Queen, 23 S. C. It. 04, 
that it was competent to the Crown to waive 
the delay, and the Court of Queen's Bench 
had jurisdiction. Lord v. The Queen, Q. It. 
Ht K. B. 97.

Right of Appeal — Mandamus— Muni
cipal Councillor — Declaration —- Right to 
Scut.] — No appeal lies to the Court of 
Queen's Bench from a judgment of the Su
perior Court in an action of mandamus, under 
the provisions of c. 40, s. 3. ('. C. I’., to com
pel a municipal cor(>oration to recognize the 
plaintiff as a duly elected and qualified mem
ber of their municipal council and to reinstate 
him in that position, from which they had 
removed him without lawful cause ; and ad
ditional conclusions asking for a declaration 
by the Court of the illegality of the resolu
tion of the council professing to effect the re
moval. and that defendant abstain pending 
the suit from acting under the alleged illegal 
resolution, do not change the nature of the 
action or remove it from the conditions and 
restrictions of c. 40, C. ('. P. I ilium of Lori- 
mier v. Bédard, Q. R. 10 K. Bt OTi.

Right of Appeal- Mandamus— Seerc- 
mry-treasurer of municipality — Taxe».] — 
No appeal lies to the Court of Queen’s Bench 
from the judgment of a Superior Court grant
ing a mandamus to the secretary-!reasurer of 
a municipal corporation commanding him to 
receive municipal and school taxes at the 
time of a municipal election over which he is 
presiding. In re Mosan and Petitclcrc, 3 Q. 
I*. R. 345.

Right of Appeal—Municipal Matters— 
Interlocutory Judgment.]—Article 1000, <'. 
C. I’., which states that no appeal lies to the 
Court of King's Bench from any final judg
ment rendered under the provisions of c. 40 
in matters relating to municipal corporations 
and offices, also excludes an appeal from an 
interlocutory judgment in such matters. 
County of Wright v. Tremblay. Q. R. 12 
K. B. 30K.

Right of Appeal—M un ici pa I Mailers — 
• in nor I'onrt — Final Judgment — Exeep- 
‘ions—Circuit Court.]—There is an appeal 
from every final judgment of the Superior 
1 ourt. even in an action to quash a resolution 
'f a municipal council. The only exceptions 
re those indicated in art. 1000, C. P. C. ; in 

eases of certiorari under art. 1306. C. P. C. ; 
and in cases mentioned in arts. 4178 and 
4{'*16, R. S. Q.. concerning town corporations. 
There is no longer an appeal from the Circuit 
Court of n county town either in municipal 
matters or others, since the passing of 49 & 
50 V. c. 18. Lachance v. Corporation of Sfc. 
Anne de Beaupré, Q. R. 10 K. R. 223.

Right of Appeal- -Order of Judge—Re
vision of Taxation.]—No appeal lies to the

I Court of King's Bench against a decision of 
a Judge of the Superior Court, iu Chambers,

I reviewing and confirming the taxation by the 
| prothouotary of the costs adjudged in favour 

of oue of the parties. La Vallé and Richelieu 
It. IV. Co. v. Menard. Q. It. 11 K. B. 1, 3 Q. 
P. It. 133.

Right of Appeal — Prohibition — Ite- 
i fusai!]— An appeal lies to the Court of King’s 
! Bench from a decision refusing to grant a 
I writ of prohibition. Oaynor and (Ira n v.
' Lafontaine. 7 Q P. It. 240.

Security -Time—Extension.]—After the 
I expiration of the time fixed by law and the 
| order of a Judge for furnishing security on 
I appeal, a motion to extend the time will not 
i be granted. Larocque v. Rosenthal, 5 Q. P. 

It. 380.
Time for Appealing - Expiration of— 

I Waiver—Petition of Right.]—The provisions 
of arts. 1020 and 1209, C. C., limiting the 

j time fo.- inscription and prosecuting of ap
peals to the Court of Queen’s Bench, are not 

! conditions precedent to the jurisdiction of the 
Court to hear the appeal, and they may there
fore be waived by the respondent. Cirnou v. 

j The Queen, 23 8. C. It. 02, referred to. Art.
1 1220, C. C'.. applies in proceedings by petition 
! of right Lord v. The Queen, 21 Oct*. N. 253, 

31 8. C. It. 105.
Time for Appealing — Interlocutory 

1 Judgment—Sale of Immovables by Sheriff.] — 
The time for appealing from an interlocutory 
judgment begins to run from the day of the 
pronouncing of the judgment, and not from 
its transmission to the prothouotary. 2. A 
judgment ordering a sheriff to sell en bloc 
immovables seized is a final judgment, from 
which an appeal lies de piano. Connolly v. 
Stanbridge. 4 Q. P. R. 186.

XII. Quebec—Appeal to Superior Court 
in Review.

Certificate of Filing Petition for 
Review -Leave to Serve Faulty Certificate 
— Powers of Amendment.] — A party who 
omits to serve, with his petition for review
of a judg....nt, the certificate <>f filing by the
phothonotary, may obtain leave to serve ana 
file such certificate. 2. If the certificate of 

1 filing by the prothouotary does not in
dicate the date on which the petition 1ms been 

i deposited, such certificate will be sufficient if 
the record shews the date and if no prejudice 
results to the opposite party, the Judge 
having, by virtue of the provisions of the new 
( 'ode of Procedure, very large powers of allow
ing amendments in matters of procedure. 
Breton v. Chabot, Q. R. 18 S. C. 154.

Inscription for Review—Motive—Ser
vice—Filing—Time.]—The fact that notice of 
inscription in review was served on the 
opposite party within the eight days allowed 
for making the deposit, but not returned into 
Court within such delay, is not a ground for 
rejecting the inscription, and a motion to re
ject such inscription will be dismissed, where 
it is shewn that the notice, after service 
has been filed on the nearest following juri
dical day after the expiration of the eight 
days. McDonald v. Yineberg, 3 Q. P. R. 548.
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Inscription for Review - Signature— 

solicitor.J—An inscription of n case for re
view, in order to In- valid, must be signed by 
the solicitor for the appellant, and not in his 
mime by another whom he has authorized. 
Drouin v. Rost nstein, 3 (J. 1*. U. 503.

Jurisdiction to Hear Appeal — Secu
rity—Dispensing with.I—The deposit required 
for the purposes of review is not necessary to 
give jurisdiction to the Court, and the soli
citors for the respondent may, by their con
sent, relieve the appellant from making it. 
Jutra8 v. Corporation dc St. Francois, Q. It. 
19 S. C. 200.

Leave to Appeal — Motion for—Time— 
Vacation.]—The time allowed for making an 
application for leave to appeal from an inter
locutory judgment runs during the long vaca
tion. Poirier v. City of Montreal, 7 Q. P. It.

Parties to Appeal—Defendant cm Gar
antie.]—The cause was set down for review 
by the plaintiff. The defendant moved to set 
aside the setting down and to remit the cause 
to the district of Arthabasca, on account of 
the default of the plaintiff to make the de
fendant en garantie a party to the appeal, she 
having appeared and pleaded to the principal 
demand, which was the subject of the appeal : 
the principal defendant having also pleaded 
thereto :—Held, that the defendant en gar
antie was not a necessary party. (Jastonguay 
v. Savoy, 3 <J. I\ R. 398.

Right of Appeal — Circuit Court—Ap
peal—Amount i»i coined.]--There is no appeal 
from the Circuit Court of the chief place in ,a 
district, even if, in an action between landlord 
and tenant, it has decreed the cancellation of 
a lease for more than $100. Palliser v. Con
sumers' Cordage Co., 7 Q. P. It. 280.

Right of Appeal—Death of Defendant— 
Inscription in name of—Nullity—Motion to 
Amend.]—This cause was taken en délibéré 
sur le mérite on the 10th June, 1899. and final 
judgment was rendered on the 27th Novem
ber. 1899. During the délibéré the defen
dant died, and after the judgment uis solici
tors, in ignorance of his death, inscribed the 
case for review in the name of the deceased. 
The plaintiffs' solicitors made a motion to set 
aside the inscription, upon the ground that 
only the legal representatives of the defendant 
could make it. The solicitors for the defen
dant made a cross-motion to substitute in the 
inscription the names of the executors of the 
defendant's will :—Held, reversing the deci
sion of the Court of Review, that the inscrip
tion was void, and the motion to amend it 
could not be granted. Fraser v. Price, Q. It. 
10 K. B. 511.

Right of Appeal -Final Judgment—Dis
missal of Intervention.]—A judgment of the 
Superior Court which dismisses an interven
tion is a final judgment from which an appeal 
lies to the Court of Review. The word 
“ final ” in art. 52, C. P., borrowed from the 
English language, and evidently mal-a-propos, 
corresponds to the word “ définitif ” applied, 
in French civil procedure, to appeals from 
judgments. Renaud v. Pilon, 4 Q. P. R. 05.

Right of Appeal—From Circuit Court— 
Judgment Quashing Resolution of Municipal 
Council.]—A judgment of the Circuit Court,

sitting at Montreal, quashing, under art. 100. 
C. M., a resolution of a municipal council 
which declared the seat of a councillor to be 
vacant, cannot lx* reviewed before three 
Judges of the Superior Court. Clermont v. 
Corporation of St. Martin, Q. R. 18 S. C. 
220.

Right of Appeal—Future Rights—Muni
cipal By-law — Telephone Company.] — A 
judgment of the Circuit Court condemned the 
defendants to pay a penalty ot $25 for failure 
*o i nint their pole.-, erected within the limits 
ot the municipality pie intiff, as provided by 
a by-law ordering telephone and other poles 

; to be painted and to be kept painted there
after :—Held, that the demand (which vas 
for $50) did not relate to a matter “ in which 
the rights in future of the parties may be 
affected,” within the meaning of art. 44, cl. 3, 
of the Code of Procedure, and therefore no 
appeal lay in such case to the Court of King's 
Bench sitting in appeal from a judgment of 
the Circuit Court; and consequently such 

1 judgment was not susceptible of revision by 
| the Court of Review. (Art. 52. C. C. P.) 

Town of Coaticook v. People’s Telephone Co., 
21 Occ. N. 351, Q. R. 10 8. C. 035.

Right of Appeal—Habeas Corpus.]—No 
appeal lies to the Court of Review in mat
ters of habeas corpus ad subjiciendum. 
Lorenz v. Lorenz, 7 Q. P. R. 149.

Right of Appeal -Inscription for Re
view—Tutor—Judgment.] — Article 306, C. 
C.. which forbids a tutor to app'nl from a 

! judgment without having been authorized to 
j do so by a Judge, ujnm the advice of a family 
! council, does not apply to an inscription for 
; review, which is only for a re-hearing before 

the same Court presided over by three Judges. 
Iteaumont v. Lamonde, 5 Q. P. II. 113.

Right of Appeal- /nterlocutory Judg- 
I m< ut— Dismissal of Exception—Objection to 

Appeal—Costs.]—A judgment dismissing an 
1 exception to the form is only an interlocutory 

judgment, and is not appealable to the Su
perior Court in Review. 2. If the respondent 
in review has not complained by motion that 
the judgment is only interlocutory, but has 
raised this point only in his factum and his 
argument, the inscription in review will be 
set aside with costs only of a motion to set 
aside. Migncron v. Yon, 4 Q. P. R. 179.

Right of Appeal—Order Striking Out 
Plea—Stated Case.]—There Is no appeal to 
th. Oourt of Review from a judgment striking 
out one of two pleas filed by the defendant on 
a conjoint statement of the case under art. 

i 512, C. P. Grenier v. Connolly. 7 Q. P. R. 
212.

Security—Consent to Irregular Deposit 
Validity of Inscription—Solicitor's Authority 
to Consent.]—In the case of an inscription 
for review, if the attorneys of the respondent 
consent to the deposit required by art. 1196, 
C. P.. remaining in the hands of the attornev 
for the appellant, the Court of Review will 
not, ex mero motu, declare the inscription 
irregular and void, especially if the Court Is 
of opinion that the judgment of first instant-.' 
should be affirmed on the merits. Semble, 
that in a case where the Court of Review was 
disposed to reverse the judgment below, it 
would order that proof should be given of 
the authority of the attorney to consent on 
behalf of his client. Jutras v. Corporation 
de St. Francois. 3 Q. P. R. 530.
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Security- Deposit—Amount of — Amount 

in Controversy.J—An inscription for review 
in an action to set aside a lease containing a 
contract for sale, when the value of the im
movable in question is more than $400, must 
be accompanied by a deposit of $75, and the 
Court will order the party who inscribes to 
supplement his deposit of $50. Marsolais v. 
tinnier, 4 Q. P. It. 302.

Security for Costs—Amount of.]—Al
though an action may appear to be in the na
ture of a possessory action, if the amount 
claimed is less than $400 it belongs to the 
second class of the tariff, and a deposit of $50 
made with an inscription in review is sufii- 
cient. Morin v. Gagné, 7 Q. I*. It. 82.

Security for Costs—Amount of — Peti
tion of Creditor.]—A petition of a creditor 
of an insolvent to be put in possession of 
effects belonging to the petitioner which are 
in the hands of the curator, falls under the 
head of actions of the second class ; and an 
inscription for review must be accompanied 
by a deposit of $75. Urothers v. Desmarteau. 
0 Q. P. U. 484.

Security for Costs Amount of—Several 
liespondents.]—Where there are several de
fendants who have appeared and pleaded 
separately in the Court of first instance, the 
plaintiff who has failed must with his in
scription for review make as many deposits 
as there arc defendants. Acer v. Percy, Q. 
It. 24 8. C. 232.

Security for Costs—Amount of—Several 
liespondents.] — Where several defendants 
have appeared and pleaded separately, a plain
tiff. whose action has been dismissed and 
who is appealing, must make ns many de
posits upon appeal ns there are distinct de
fences. Acer v. Percy, Q. It. 24 S. C. 232. 
followed. Gennano v. Musseu, G Q. P. It. 
241>.

Security for Costs — Deposit—Amount 
Involved.]—The amount in litigation si>oken 
of in art. 119(1, C. 1\, must exceed the amount 
due under the judgment for principal, and 
does not include the amount of costs. 2. In 
the case of an appeal by the defendant to the 
Court of Review from a judgment for less 
than $400 in an action brought for a sum 
urea ter than $400, the amount in litigation 
is less than $400, and the deposit necessary 
is $50. Saunders v. United Factories, Limi
ted. 6 Q. P. R. 34.

Security for Costs - Deposit—Title to 
f.and—Amount Involved.]—The plaintiff sued 
to obtain a good title to a property which lie 
alleged that he had bought from the defendant 
at the price of $150 and improvements, which 
he alleged were worth $350:—Held, that he 
must, under art. 1100, C. P., make a deposit 
"f $75 to obtain a review of the judgment 
dismissing his demand. David v. Chenevert, 
<i Q. P. R. 24.

XIII. Supreme Court of Canada—Appeal

Acquiescence — Exception — Motion to 
1 ary Minutes—Costs.]—Where a respondent, 
<>n an appeal to the Court below, has failed 
to set up the exception resulting from ac- 
luieseing in the trial judgment, as provided

by art. 1220 of the Code of Civil Procedure, 
lie cannot, afterwards, take advantage of the 
name objection by motion m quash a further 
appeal to the Supreme Court of Canada. An 
application to vary the minutes of judgment, 
in respect of matters which hud not been 
mentioned at the hearing of (lie appeal, was 
granted but without costs. Chambly Manu
facturing Co. v. Willett, 24 Occ. N. 204, 34 
8. C. R. 502.

Allowance of Application of money 
paid into Court on appeal to Court of Ap- 
peal —Contract—Construction—Conditions— 
Certificate of engineer — Repairs to pave
ments of streets — Municipal corporations. 
City of Hamilton v. Kracmer-Irwin Pock 
Asphalt and Cement l>aving Co., 1 O. W. R. 
Ill, 2 O. W. It. 25, 3 O. W. It. 343, 347.

Allowance of Forum—Judge of Court 
of First Instance.]—When judgment is ren
dered by the Court of Review affirming a 
judgment of the Superior Court, sitting in a 
rural district, the party who wishes to appeal 
to the Supreme Court of Canada, and furnish 
security for costs, must apply for leave to 
do so io the Judge of the district where the 
action was brought. Daigle v. Quebec 
Soulhem It. IV. Co., 6 (j. P. R. 403.

Allowance of Leave to appeal—Neces
sity for—No application for. Pisnaw v. 
ShieUu, 3 O. W. It. 800.

Allowance of—Motion to Extend Time— 
Jurisdiction of Single Judge of Court Ap
pealed from.]—A Judge of the Court of Ap
peal has no jurisdiction to extend the time 
for the allowance of the security proposed to 
be given upon an appeal Intended to if 
brought from the judgment of that Court to 
the Supreme Court of Canada in a case where 
no such appeal can lie brought without leave ; 
although it be impossible to move for suen 
leave owing to the fact that neither Court 
sits in vacation, ltut the power of the full 
Court of Appeal or of the Supreme Court to 
grant leave or to allow the appeal under the 
provisions of 60 V. c. 24 (O. ). (loos not de
pend upon a single Judge making such an 
order. Tahb v. Grand Trunk It. W. Co., 24 
Occ. N. 335, 8 O. L. R. 281. 514. 4 O. W.
R. 110, 135.

Amendment of Petition Discretion— 
Supreme Court Act. s. tij.]—See Hill v. Hill, 
24 Occ. N. 73, 34 S. C. R. 13.

Amount in Dispute. |—In an action by 
the lessee of lands leased for 4 years and 9 
months at a rental of $250 per annum, to 
have the lease cancelled as being simulated : 
—Held, that no amount of $2,000 or upwards 
was in dispute, and that, as the appeal did 
not relate to any title to land or tenements 
nor to annual rents within s. 29 (b) of R.
S. C. c. 135, it could not be entertained by 
the Supreme Court of Canada. Frechette v. 
Simmon eon. 20 Oce. N. 433, 31 S. C. R. 12.

Amount in Dispute. |—Whore the Court 
of King’s Bench affirmed the judgment of the 
Superior Court dismissing the action, but 
varied it by ordering the defendant to pay a 
portion of the costs :—Held, that, though 
$2.117 was demanded by the action, the de
fendant had no appeal to the Supreme Court 
of Canada, as the amount of the costs which 
he was ordered to pay was less than $2,000
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Allan v. Pratt, ID App. Cas. 780, and 
Mouette v. Lefebvre, 10 S. <’. It. 387, follow
ed. Beuuchemin v. Armstrong, 24 Occ. N. 
Ill, 34 S. V. It. 285.

Amount in Dispute—Assessment— Title 
to Laud.J — In proceedings by the city of 
Montreal to collect the amount assessed on 
the defendants’ laud, an opposition to the 
seizure, alleging that the claim was prescribed, 
was maintained, and the city sought to ap
peal to the Supreme Court:—Held, that there 
was nothing in controversy between the par
ties but the amount assessed on the defend
ants' land, and that being less than $2,000, 
the Court had no jurisdiction to entertain tin- 
appeal. City of Montreal v. Land and Loan 
Co.. 24 Occ. N. 70, 34 S. V. It. 270.

I
Amount in Dispute -/'atart Rights.]— 

In an action for séparation de corps, the de
cree granted separation and ordered the lfus- 
liand to pay $1,500 per year alimony. It was ; 
paid for some years, and the husband having j 
died his widow brought suit to enforce pay- i 
ment from his universal legatees. The Court ' 
of King's Bench having reversed the judg
ment of the Superior Court in her favour, she 
sought to appeal to the Supreme Court of , 
Canada :—Held, that, as she was only en- i 
titled to one year's alimony when the suit j 
commenced, the appeal would not lie, notwith
standing the fact that if she had succeeded 
in the King's Bench she could have executed 
the judgment for more than $3,000. The 
amount demanded establishes the right to ap
peal, and if that is less than $2.000 the ap
peal will not lie. though more than $2,000 
may be recovered :—Held, also, that future 
lights were not bound by the judgment ap
pealed from by reason of its effect on her 
right to further payment of the alimentary 
allowance. Wintrier v. Davidson. 24 Occ. N. 
70, 34 S. C. It. 274.

Amount in Dispute Life Pension.]— I 
Action for $02.50, the first monthly instal- 
m*-n: of a life pension, at the rate of $750 
ner annum claimed by the plaintiff, for a 
declaration that he was entitk-d to such an
nual pension from the defendants, payable 
by equal monthly instalments of $02.50 each, j 
during the remainder of his life, and for judg- ; 
ment for such payments during his life. It 
was shewn that the cost of an annuity equal J 
to the pension claimed would be ever $7,(00: 1 
—Held, following Rodier v. Lapierre. 21 S. 
C. R. 00, Macdonald v. (ïalivan, 28 S. C. It. 
258, La Banque du Peuple v. Trottier, ib. 
422. O'Dell v. Gregory, 24 S. C. R. 001, and 
Talbot v. Guilmartin, 30 S. C. R. 482, that 
the only amount in controversy was that of 
the first monthly instalment, and that the Su
preme Court of Canada had no jurisdiction 
to hear an appeal. Lapointe v. Montreal 
Police Benevolent and Pension Society, 35 S. 
C. R. 5.

Amount in Dispute — Reddition de 
Compte—Contestation. |—An action en reddi
tion de compte concluded with a demand for 
$1,000. The defendant filed an account Tor 
over $8,000, and by his pleas claimed a small 
balance as due him. The plaintiff replied by 
contesting several items of the account filed, 
and, abandoning his former conclusions, claim
ed whatever should be found due him on the 
contestation. He»   vered $2,200 in the Su
perior Court, which the Court of Queen’s 
Bench affirmed. On appeal to the Supreme

Court of Canada :—Held, that, more than 
$2,000 was iti controversy, and the appeal 
would lie. Motion for approval of security 
granted with costs. Bell v. Vipond, 21 Oc 
X. 328, 31 S. (’. R. 175.

Amount in Dispute—Retraxit.] — The 
judgment appealed _from condemned the de
fendants to pay $775.40, the balance remain 
ing after deducting $1,524.00 realized on a 
sale of property made by consent pendent** 
lite. The amount demanded was $2,300.2’". 
so that tlie plaintiffs' full claim was in far 
sustained :—Held, that, as the amount re
covered was different from that demanded, 
and the amount of the original demand ex
ceeded $2.i h K), the Supreme Court of Canail, 
had jurisdiction to entertain an appeal. 
Joyce v. Hart, 1 S. <’. R. 321, Levi v. Item. 
0 S. C. R. 482, and La berge v. Equitable Lit- 
Assurance Society. 24 S. 'It. 59, follow* .i. 
Coweu v. Evans, 22 S. C. It. 328, Mitchell v. 
Trvuholme, ib. 831 ; Lachance v. Société de 
l'rét ét des Placements, 2(3 S. C. R. 200, and 
Beauchemin v. Armstrong, 34 S. C. R. 285, 
distinguished. Dnfretne v. Fee, 88 S. c. l;

Amount, in Dispute—Statutes—Repug
nancy.]—Paragraph t f) of s. 1 of 00 V. * 
34 (1>. I, which provides that, where an ap
peal from ilie Court of Appeal for Ontario 
depends on the amount in dispute, such 
amount shall be understood to lie that de
manded, and not that recovered, if they are 
different, has no operation, being repugnant 
to (c), which requires the matter in contro
versy on the appeal to exceed $1,000 to give 
jurisdiction. Where two clauses of tin* sa ni
si at ute, coming into force at the same tim 
are repugnant, the clause placed last in poiir 
of arrangement cannot be held to supersede 
the other as expressing the latest mind of 
Parliament. Hunter v. City of Ottawa. 20 
Occ. N. 431 ; 8. C., ■mb nom. City of Ottauu 
v. Hunter. 31 S. C. R. 7.

Amount in Dispute—Title to Land- 
Future Rights—Dxteeding Time.] — L. had 
given a mortgage to the Standard Loan and 
Savings Co. as security for a loan, and had 
received a certain number of the company's 
shares. All the business of that company 
was afterwards assigned to the defendants, 
and L. paid the latter the amount borrowed, 
with interest, and $400.80 in addition, and 
asked to have the mortgage discharged. Tli 
company refused, asserting that L„ as :i 
shareholder in tin- Standard Co., was liable 
for its debts, and demanded $70.20 therefor 
by way of counterclaim. An action by I,, for 
a declaration that the mortgage was paid and 
for repayment of tin* $400.80 was dismissed 
(3 O. L. R. 101. 22 Occ. N. 00). but on 
appeal the Court of Appeal ordered judgment 
to be entered for L. for $47.04 ( 5 0. L. It. 471. 
23 On*. X. 105. 2 O. W. R. 370). The defend 
ants appealer! to the Supreme Court:— 11*1*1. 
that the appeal would not lie; that no title to 
lands or any interest therein was in ques
tion ; that no future rights were involved 
within the moaning of s. 1 (d) of 00 & ill 
V. c. 34 : and that all that was in dispute 
was a sum of money less than $1.000. and 
therefore not sufficient to give jurisdiction to 
tin* Court :—Held, also, that the time for 
bringing the appeal cannot Ire extended after 
the expiration of the (30 days from the pro 
nouncing or entry of the judgment appealed 
from. Lee v. Canadian Mutual Loan and
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Investment Co.. 24 Occ. N. 47 ; .S'. V., sub 
nom. Canadian Mutual Loan and Investment 
Vo. v. Lee, 34 8. V. It. 224.

Amount in Dispute—Waiver—Vunsen t.\ 
—The case on appeal to the Supreme Court 
of Canada cannot be tiled unless security for 
the costs of the appeal is furnished as re
quired by s. 40 of the Act. The giving of 
such security cannot be waived by the re
spondent, nor can the amount fixed by the 
Ac’ be reduced by his consent. Holstein v. 
Cockburn, 30 8. C. It. 187.

Appeal per Salt it in -Extension of Time 
—Jurisdiction of Judge of Court Below.]- 
A Judge of the Court appealed from has no 
jurisdiction to extend the time for appealing 
per salt uni to the Supreme Court of Canada. 
After tiie expiration of 00 days from the 
signing, entry, or pronouncing of judgment, 
leave to appeal per saltum to the Supreme 
Court of Canada cannot be granted. Barrett 
v. Le Syndicat Lyonnais du Klondyke, 33 S.

Appeal per Saltum—'New Grounds.]- 
l*er Taschereau, C.J.— Where leave to appeal 
per saltum has been granted on the ground 
that the Court of last resort in the province 
has already decided the question in issue, 
the appellant should not be allowed to advance 
new grounds to support his appeal. Miller 
v. Robertson, 24 Occ. X. 205, 8!ï S. (’. It. 
80.

Binding Decision on Former Appeal
— Supreme Court of Nova Beotia—Quashing 
Appeal—-Judgment—Estoppel — Mandamus. |

See Ihysdale v. Dominion Coal Co., 24 
Occ. X. 100, 34 8. C. It. 328.

Bond Form of.]—In addition to the de
fects to which attention was drawn in Jamie
son v. London and Canadian L. and A. Co., 
IS T. It. 413, and Young v. Tucker, ib. 440, 
the form of bond given in ('assets’ Practice, 
2nd id., p. 220. is also defective in not 
setting forth to whom the penalty is payable, 
and also in not stating that the bond is 
signed and sealed by the obligors. Liseomb 
Falls Co. v. Bishop, 24 Occ. N. 180.

Bond—Insufficiency—Time tor Filing New 
Bond— Extension—Judge of Court Below.] 
—If a security bond given to guarantee the 
costs of an appeal to the Supreme Court of 
Canada is found insufficient by the Registrar 
of that Court, and a delay is granted by him 
to furnish another bond, a Judge of the 
Court of King’s Bench can enlarge the delays 
for perfecting the appeal. Armstrong v. 
Bituchcmin, 0 Q. P. II. 128.

British Columbia—New Trial.] ■— An 
action and counterclaim in the Supreme 
Court of British Columbia. Judgment was 
given for the plaintiff upon his claim (which 
was not in dispute), and the counterclaim 
was dismissed. The counterclaim was tw 
damages for breach of contract to deliver 37 
ears of hay, and the trial Judge held that 
the letter of acceptance of the plaintiff’s offer 
to sell was conditional, and the parties were 
never ad idem. On appeal to the full Court 
this judgment was reversed, and n new trial 
of the counterclaim ordered. The case was 
tried anew before a Judge with a jury, and 
a verdict for the defendants (plaintiffs by 
counterclaim ) was given. The plaintiff

moved for leave to appeal per saltum to the 
Supreme Court of Canada :—Held, that, even 
if the full Court Imd, by its judgment direct
ing the new trial, determined the question as 
to the existence of an enforceable contract, 
the plaintiff might still succeed before the 
full (Jouit, aud so it was not a case for grant
ing leave to appeal per saltum. Oppenheimer 
v. Braekman and lier Milling Co.. 21 Occ. 
X. 275.

Constitutional Question Abandon
ment.]—Where a motion to quash au appeal 
has been refused, on the ground that a deci
sion upon a constitutional question is in
volved, the subsequent abandonment of that 
question cannot affect the jurisdiction of the 
Supreme Court of Canada to entertain the 
appeal. Pharmaceutical Association of Que
bec v. Livernois. 21 Occ. X. 8, 31 S. <’. It. 
43.

Delays Occasioned by the Court —
Jurisdielion—Controversy Inrulvcd—Title to 
Lund.]—An action au pet i loi re was brought 
by the corporation of the city of Hull against 
the respondents claiming certain real property 
which the government of Quebec had sold 
and granted to the city corporation for the 
sum of $1,000. The Attoruoy-tieneral for 
Quebec was permitted to intervene aud take 
up the fait et cause of the plaintiffs, without 
being formally summoned in warranty. The 
judgment appealed from was pronounced on 
the 25th September. 1903. Xotices of appeal 
on behalf of Loth the plaintiff and tiie Inter
venant «ore given on the 3rd Xoveinber, and 
notices that securities would be put in on 
the 10th November, 1903, on which latter 
date the parties were heard on the applica
tions for leave to appeal and for approval of 
securities before Wurtele. J., who reserved 
his decision until one day after the expira
tion of the sixty days immediately following 
the date of the judgment appealed from, and 
on the 25th November, 1903, granted leave 
for the appeals aud approved the securities 
filed 1 b ill, ihat ilie plaintiffs could not L.- 
prejudiced by the delay of the Judge, in de
ciding upon the application, until after the 
expiration of the sixty days allowed for bring
ing the appeals, and, following Couture v. 
Bouchard, 21 8. C. It. 281, that the judg
ment approving the securities and granting 
leave for the appeals must be treated as if it 
had been rendered within the time limited for 
appealing when the applications were made 
and taken en ddélibéré:—Held, also, that, as 
the controversy between the parties related to 
a title to real estate, Imth appeals would lie 
to the Supreme Court of Canada notwith
standing the fact that the liability of the in
tervenant might be merely for the reimburse
ment of a sum less tlmn $2,000. Attorney- 
General for Quebec v. Scott, 24 Occ. N. 110. 
34 8. V. R. 282.

Discretion— Amendment — Formal Judg
ment.]—The Supreme Court should not inter
fere with the exercise of discretion by a pro
vincial Court in refusing to amend its formal 
judgment. Such amendment is not necessary 
in a mining case, where the mining regula
tions operate to give the judgment the same 
effect ns it would have if amended. Creese 
v. Fleischniau. 24 Occ. X. 51. 34 S. <’. R. 
279.

Factum—Irrelevant Comments.] — Com
ments in the appellants' factum relating to n
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judgment of the Wreck Commissioner's Court, 
which did not form any part of the record, 
were ordered to be struck out, with costs to 
the respondents. The "Cape Breton" v. 
Richelieu and Ontario Xarigation Co., 30 S 
C. K. 504.

Interference in Matter of Proce
dure. | - See (Jibson v. .\elson, 35 S. C. It. 
181.

Interlocutory Judgment Quebec.]-— 
The Court of King’s Bench, or a Judge there
of, has no jurisdiction to grant leave to ap
peal to the Supreme Court of Canada from a 
judgment of the Court of King’s Bench, con
tinuing an interlocutory judgment of the 
Superior Court. Desaulniers v. Payette, Q. 
It. 12 K. B. 182.

Leave to Appeal Appeal per Saltutn— 
W inding up Ai t—Defective Proceedings.] — 
Leave to appeal per sal turn, under s. 26 of 
the Supreme Court Act, cannot be granted in 
a case under the Dominion Winding-up Act. 
An application under s. 70 of that Act, for 
leave to appeal from a judgment of the Su
preme Court of New Brunswick, was refused 
where the Judge had made no formal order 
on the petition for a winding-up order, 
and the proceedings before the full Court 
were in the nature of a reference rather than 
of an appeal from his decision. In re Cush
ing Sulphite Fibre Co., 25 Occ. N. 130, 30 
S. C. II. 494.

Leave to Appeal — Criminal Case.] — 
The Act of the Dominion Parliament respect
ing appeals from the Court of Appeal for 
Ontario to the Supreme Court, 00 & 01 V. 
e. 34. applies only to civil cases. Criminal 
appeals are still regulated by the provisions 
of the Criminal Code. Motion by the prisoner 
for leave to appeal from the judgment of the 
Court of Appeal, 4 O. L. R. 223. 22 Occ. N. 
225. refused. Rex v. Rice. 22 Occ. N. 355, 
32 8. C. It. 480, 1 O. W. R. 304.

Leave to Appeal. 1—McLaughlin v. Lake 
Ft it and Detroit River R. W. Co., 1 O. W. 
It. 200. 428.

Leave to Appeal—Matters Not of Pub
lic Importance.]—A member of an Order 
laid a benefit certificate entitling him, if he 
reached the age of seventy years or became 
entirely disabled, to receive a sum of money 
based on the membership of the Order. On 
reaching the age stated, he demanded the 
amount, and, on the Order refusing to pay. 
brought an action therefor, the defence to 
which was. that he had stated his age in
correctly in his application for membership, 
and violated certain conditions, which, how
ever. the Court held were not set out nor re
ferred to in the certificate. A judgment for 
the plaintiff at the trial was affirmed by the 
Court of Appeal, and, the amount recovered 
Iteing under $1,000, the defendants moved the 
Supreme Court for special leave to appeal 
under 60 & 01 V. c. 34, s. 1 (e) :—Held, that 
the questions involved not being of public 
importance, and the judgment of the Court ot 
Appeal (2 <>. L. EL Tit. 21 Occ. N. 872) ap
pea ring to be well founded, the leave would 
not be granted. Fisher v. Fisher, 28 S. C. 
R. 494, followed. Hargrove v. Royal Tem
plars of Temperance. 22 Occ. N. 3. 31 S. C. 
R. 385. I See. also. S. C.. 2 O. L. R. 120, 21 
Occ. N. 432.)

Leave to Appeal—Special Leave—Rail
way Act, 1903—Order of Board of Railway 
( 'ommissioners — Jurisdiction.] — Where the 
Judge entertained doubt as to the jurisdiction 
of the Board of Railway Commissioners foi- 
Canada to make the order complained of, and 
the questions raised were of public import
ance, special leave for an appeal was grunted, 
on terms, under the provisions of s. 44 (3) of 
the Railway Act, 1903. Montreal Street R. 
IT. Co. v. Montreal Terminal R. IV. Co., 35 
S. C. R. 478.

Leave to Appeal—Special Leave—60 <£ 
61 V. e. 3), s. 1 (D.)]—Special leave to ap
peal from u judgment of the Court of Appeal 
for Ontario (tiU & (il V. c. 34, s. 1 (D.) ) 
may be granted in cases involving matters of 
public interest, important questions of law, 
construction of Imperial or Dominion sta
tutes, a conflict between Dominion and pro
vincial authority, or questions of law appli
cable to the whole Dominion.—Even if a case 
is of great public interest and raises impor
tant questions of law, leave will not be grant
ed if the judgment complained of is plainly 
right. Lake Erie and Detroit River R. IV. 
Co. v. Marsh, 35 S. C. R. 197, 24 Occ. N. 
363.

Leave to appeal—Time expired—Appli- 
\ cation to Judge in Chambers — Subsequent 

application to Court — Election of forum — 
Appeal — Discretion. Hamilton v. Mutual 
Reserve Life Ins. Co., 2 O. W. R. 155, 806, 
3 O. W. It. 851, 4 O. W. It. 299, 416. 5 O. 
W. R. 162.

Leave to Appeal — Time Expired — 
Special Circumstances.]—The appellants al- 

| lowed the delay of 60 days, from date of 
judgment rendered by the Court of King's 
Bench, to elapse without applying for leave 
to appeal to the Supreme Court. Subse
quently, they obtained leave to appeal to the 
Privy Council. They now moved for leave 
to appeal to the Supreme Court, and offered 
to desist from its appeal to the Privy Council 
if the present motion was granted:—Held, 
that the “ special circumstances ” referred to 
in s. 42 of the Supreme and Exchequer Courts 
Act, are circumstances which would make it 
unreasonable to impute the failure to act 
within the prescribed time to the negligence 
of the party seeking the appeal, e.g., illness, 
absence, ignorance of the rendering of the 
judgment, inability owing to poverty to find 
sureties within the prescribed delay, but not 
circumstances which did not prevent the appli
cation from being made within the proper 
delay. City of Montreal v. Montreal Street 
R. TV. Co., Q. R. 11 K. R. 325.

Matter in Controversy - -Assessment of 
Damages—Cost*.]—Leave to appeal to the 
Supreme Court of Canada from the judgment 
of the Court of Appeal in Lashley v. Goold 
Bicycle Co., 23 Occ. X. 304, 6 O. L. R. 319. 
reversing the judgment of Ferguson. J., 2-’ 
Occ. N. 372, 4 O. L. R. 350, was sought by 
the defendants, on the ground of hardship, 
the judgment being for $1,000 only, exclusive 
of the costs, which had accumulated until 
they exceeded $2.000, and also on the ground 
that the damages had been assessed by mere 
guess, and were not justified by any reason
able calculation warranted by the circum
stances of the case. Leave was refused. 
floohl Bicycle Co. v. Laishley. 35 S. C. R. 
184.



53 APPEAL. 54
Matter in Controversy Séparation de 

eorp»—Money Demand.]—In un action by a 
wife for séparation de corps for ill-treatment, 
the declaration prayed that the husband be 
condemned to deliver up to the wife her pro
perty, valued at .$18,UU0. The judgment in 
the action decreed separation and ordered an 
account us to the property :—Held, that no 
appeal would lie to the Supreme Court from 
the decree for separation. O’Dell v. Gregory, 
2-4 S. C. It. 601, followed. And the money 
demand in the declaration, being only in
cidental to the main cause of action, could 
not give the Court jurisdiction to entertain 
the appeal. Talbot v. Uuilmartin, 20 Occ. N. 
322, 3U S. C. it. 482.

New Questions Raised on Appeal—
Jurisdiction of Court Jfelow.J—(Questions of 
law appearing upon the record, but not raised 
in the Court below, may be relied upon for 
the first time on an appeal to the Supreme 
Court of Canada, where no evidence in re
buttal could have been brought to affect them 
had they been taken at the trial. Gray v. 
Richardson, 2 S. C. It. 431, and Scott v. 
Phoenix Assurance Co., Stu. K. B. 354, fol
lowed. An objection that a Judge of the 
Court below had no jurisdiction to render a 
judgment from which an appeal is asserted, is 
not proper ground on which to question the 
jurisdiction of the appellate Court to enter
tain the appeal. McKclvey v. Lr Hoi Mininy 
Co.. 23 Occ. N. 61, 32 S. C. It. 664.

New Trial — Alternative Relief — Final 
Judgment.]—In an action on a policy of in
surance on the life of the' plaintiff’s husband, 
the defence being misrepresentation and con
cealment of material facts, the plaintiff ob
tained a verdict, though the defendants' 
counsel contended that there was no case to 
go to the jury. On appeal to the Court of 
Appeal the defendants claimed judgment for 
them or iu the alternative a new trial, and a 
new trial was granted (6 O. L. It. 434. 23 
Occ. N. 86. 2 O. W. It. 78, 4 O. W. It. 
351). The defendants then appealed to 
the Supreme Court of Canada to obtain 
the larger relief:—Held, that the appeal did 
not lie ; that it was not an appeal from the 
order for a new trial; and that the judgment 
refusing to dismiss the action was not final. 
Dillon v. Mutual Reserve Fund Life Associa
tion, 24 Occ. N. 47 ; Mutual Reserve Fund 
Life Assn. v. Dillon, 34 S. C. It. 141.

Ontario — Divisional Court — Constitu
tional Question.]—Under s. 20, s.-s. 3, of the 
Supreme and Exchequer Courts Act, leave to 
appeal direct from the “ final judgment ” of 
a Divisional Court of the High Court of Jus
tice for Ontario may be granted in cases 
where there is a right of appeal to the Court 
of Appeal for Ontario ; and the fact that an 
important question of constitutional law is 
involved, and that neither party would be 
satisfied with the judgment of the Court of 
Appeal, is sufficient ground for granting such 
leave. Ontario Mining Co. v. Seybold, 31 S. 
C. R. 125.

Ontario—Single Judge of High Court.]— 
On appeal by B. and others, whose lands were 
expropriated by the company, to the High 
Court from the award of arbitrators appoint
ed to determine the value of their lands, the 
«mount of the award was increased : 21 Occ. 
N. 208. The company, having no right of 
Appeal to the Court of Appeal, according to 
a late decision of that Court. In re Birel.v and

Toronto, Hamilton, and Buffalo R. W. Co., 
25 A. R. 88, 18 Occ. X. 128, applied to a 
Judge of the Supreme Court of Canada, in 
Chambers, for leave to appeal direct from the 
decision of the High Court, under . 26, s.-s. 
3, of the Supreme and Exchequer Courts Act. 
The application was referred by the Judge 
to the full Court :—Held, that, to give juris
diction to a Judge to grant leave to appeal 
per saltum under s. 26, s.-s. 3, of the Act, 
it is essential that there should be a right of 
appeal to the Court of Appeal, and it not 
being shewn that there was such a right in 
this case, the motion should be refused. In 
re lirennan and Ottawa Electric R. IF. Co., 
21 Occ. N. 306 ; 31 8. C. R. 311.

Order Dismissing Opposition - Pre
vious A’on-appealable Order for Security— 
Res Judicata—Review.]—An order requiring 
opposants à tin de charge to funish security 
that lands seized, if sold in execution subject 
to the charge, should realize sufficient to 
satisfy the daim of the execution creditor, 
was held to be interlocutory and nou-nppeal- 
able : 33 S. C. R. 340. Upon default of such 
security, the opposition was dismissed in the 
Court below : — Held, on appeal, that the 
order was the only one which could properly 
have been made, and that the merits of the 
former order could not be reviewed. Dcsaul- 
niers v. Payette, 35 S. C. R. 1.

Order for New Trial—Weight of Evi
dence—Discretion—New (Jrounds of Appeal.] 
—The Court below ordered a new trial upon 
the ground that the verdict was against the 
weight of evidence :—Held, that this was not 
an exercise of discretion with which the 
Supreme Court of Canada would refuse to 
interfere ; and the verdict of the trial was 
restored. The argument of an appeal to the 
Supreme Court of Canada must be based on 
the facts and confined to the grounds relied 
on in the Court below. Judgment in 35 N. 
s. Reps. 94, sol» nom. Confederation Life 
Assn. v. Brown, reversed. Confederation Life 
Assn. v. Borden, 34 S. C. R. 338.

Order on Petition for Leave to In
tervene.]—There is no appeal to the Su
preme Court of Canada from an order on a 
petition for leave to intervene in a cause, 
the proceeding being merely interlocutory in 
its nature. Hamel v. Hamel, 26 S. C. R. 
17, followed. Connolly v. Armstrong. 35 S. 
C. R. 12.

Petitory Action Order Defining Bound
ary Line.]—Where, in an action an petitoire 
and en bornage, the question as to title has 
been finally settled, a subsequent order de
fining the manner in which the boundary 
line between the respective properties shall 
be established is not appealable to the Su
preme Court of Canada. Cully v. Ferdais, 
30 S. C. R. 330, followed. City of Hull v. 
Scott. 34 S. C. R. 617.

Printed Case—Expense of—Parties.] — 
Held, that in determining the amount to be 
paid by the party seeking to use for purposes 
of an appeal to the Supreme Court the appeal 
books printed by the opposite party, the fact 
that the party to pay has paid for the copies 
of the stenographer’s notes used in the Divi
sional Court is not to be considered. If there 
were no printed books, he would have to 
print for the Supreme Court, and in paying 
for the books already printed he is only pay
ing a different person. The question is how 
much he should pay in order to get the thirty
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copies lie needs for the Supreme Court. No 
general seule can be formulated. The thirty 
books do not represent the whole value of the 
printer's charge. Thu books retained by the 
party printing, or ol' which he lias got the 
benelit, us well as the bulk of the book and 
the number actually printed, etc., have to be 
taken into consideration. The sum of 
tixed ns approximately representing the pro
portion settled In previous cases. Teetzel 
v. Dominion Construction Co., 18 P. It. 10, 
followed. Trunin and Guarantee Vo. y. llart. 
21 Occ. X. 404.

Public Interest -Correctness of Judg
ment.]—Special leave to appeal from a judg
ment of the Court of Appeal for Ontario may, 
under UO & (il V. c. 34, s. 1 (e). be granted 
in cases involving matters of public interest, 
important questions of law, construction of 
Imperial or Dominion statutes, a contlict be
tween Dominion and Provincial authority, 
or questions of law applicable to the whole 
Dominion. Even if a case is of great public 
interest and raises important questions of 
law, leave will not be granted if the judg
ment complained of is plainly right. Marsh 
v. Lake Eric and Detroit River R. IV. Vo., 
21 Occ. N. 303.

Questions of Fact.] — Upon issues 
raised as to matters of fact, the Supreme 
Court of Canada declined to disturb the con
current findings of the Courts below, while 
on a question ol" law reversing the judgment 
in Q. It. Il K. D. 1!) and restoring that in 
tj. It. 21 8. C. 241. Citizens' Light and 
Rower Vo. v. Total of St. Louis, 34 S. C. It. 
405.

Questions of Fact.]—There is no rule of 
law or of procedure which prevents the Su
preme Court or an intermediate Court of 
appeal from reversing the decision at the trial 
on the facts. In an action for the pried of 
a tombstone, the defence was that it was not 
of the design ordered. The trial Judge dis
missed the action, but his judgment was re
versed by the Court of Appeal (1 O. \V. 11. 
002) ; and the Supreme Court of Canada 
affirmed the reversal. Lewis v. Uaniistcr. 23 
Occ. X ; TV, :::: 8 « 5. It. 298.

Questions of Fact—Concurrent Findings 
of Courts Below.]- A judgment based on con
current findings of fact in the Courts below 
ought not to be disturbed on appeal to the 
Supreme Court of Canada if the evidence be 
contradictory. D'Avignon v. Jones. 32 S. <'.
r. ecu.

Questions of Fact—Final Judgment 
Right of Appeul—Leave to Appeal to Privy 
Council—Costs.\—In an action by executors 
against the appellant to recover certain sums 
of money due to their estate, the Judge of 
the Territorial Court, at the request of t In- 
plaintiffs. selected one of the items, and ad
judicated on the evidence taken that tIn
action in respect thereof be dismissed : 
Held. that, this was, within the meaning of 
the Yukon Territorial Act, 1800. s. 8, a final 
judgment in respect thereof, notwithstanding 
that the remaining items in suit were re
ferred, and the costs were reserved. No 
appeal therefrom to the British Columbia 
Court lay after the expiration of 20 days. 
Special leave having been granted to appeal 
from a decree of the Supreme Court of Can
ada on a petition stating that the construction

of the said statute was a matter of general 
public importance, without stating that n 
had been repealed Held, that, as the omis 
sion was immaterial and bona tide, the up 
IK-lluut should not be deprived of his costs. 
Judgment in llelcher v. McDonald. 33 8. C. 
It. 321. reversed. McDonald v. Belcher, 
110041 A. C. 420.

Questious of Fact—Concurrent Findings 
of Two Courts Below.] — See Voilleux v. 
Urdway, Price v. Ordway, 24 Occ. N. 100, 
34 8. C. It. 145.

Quantum of Damages Interferencc by 
Court Below - Restoration of \ erdiet.] - 
See Coghlin v. La Fonderie de Jolivtte, 24 
Occ. X. 110, 34 8. C. It. 153.

Question of Fact -Trial by Judge with
out Jury—Findings of Fai t—Evidence—Re
versal by Appellate Court.]—In an action for 
damages for personal injuries, the trial Judge, 
who heard the case without a jury, and before 
whom the witnesses were heard, held that 
tin- rxiM-rt evidence of the witnesses for tin* 
defence was entitled to credit, and dismissed 
the action. The judgment was reversed in 
the Court of Review, and the reversal upheld 
by the Court of Queen’s Bench, upon a 
different appreciation of the weight of evi 
deuce by the Judges in those Courts. On 
appeal to the Supreme Court of Canada 
Held, that, as the judgment at the trial was 
supported by evidence, it should not. have 
bi-eu so reversed. Judgment appealed from 
reversed and judgment of trial Judge restored. 
I illage of Granby v. Menard. 21 Occ. X. 7. 
31 8. C. R. 14.

Refusal to Interfere Matters of Pro
cedure.] — The Court, following its usuai 
practice, refused, on an appeal, to interfere 
with the action of tin- Courts below in matters 
of mere procedure, where no Injustice appeal
ed to have been suffered in consequence, al
though there might be irregularities in the 
issiu-s as joined which brought before the 
trial Court a demande almost different from 
the matter actually in controversy. Finnic 
v. City of Montreal. 22 Occ. N. 356, 32 S. 
C. R. 835.

Refusal to Interfere—Matters of Pro 
ecdure—Partnership—Account.] —The judg
ment appealed from held that in an action 
pro socio, it was sufficient for the plaintiff in 
his statement of claim to allege facts that 
would justify an inquiry into all the affairs 
of the partnership and the liquidation of tin- 
same, without producing full and regular ac
counts of the partnership affairs:—Held, that 
the appeal involved merely a question of pro
cedure in a matter where the appellant had 
suffered no wrong, and, therefore, that tin- 
appeal should lx- dismissed. Higgins v. 
Stephens. 22 Occ. N. 105. 32 8. C. It. 132.

Refusal to Interfere-Alotters of Pro 
cedure—Verdict—1Veight of Evidence.] -Tin- 
Court refused to interfere with a decision of 
the Court of Appeal for Ontario in a matter 
of procedure, viz., whether a verdict of a jury 
was a general or special verdict. The Court 
also refused to disturb the verdict on tin- 
ground that it was against the weight of evi
dence. after it lmd been affirmed by two tri 
Initials below. Balfour v. Toronto R. IV. Co.. 
1 O. W. R. 071. 22 Occ. N. 221. 32 S. C. R. 
230.
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Right of Appeal — Amount in Contro- l 

rersy—Conditional ID nuneiution.]—Where it 
conditional renunciation reducing the amount 
of the claim to a sum less than $2,U<K) lias 
not been accepted by the defendant, the 
amount in controversy remains the same as 
it was upon the original demande, and, if 
such demande exceeds the amount limited by

211 of the Supreme Court Act, an appeal 
will lie. Montreal W ain• ami Poircr Co. v. 
Ital ic. 25 Occ. X. ô, 35 S. C. U. 255.

Right of Appeal — Amount in Contro
versy. J—The Supreme Court of Canada has 
no jurisdiction to entertain an appeal in a 
suit to annul a procès-verbal establishing a 
public highway, notwithstanding that the I 
••fleet of the proves-verba I in question might : 
be to involve an expenditure of over $2,000 1 
for which the appellants’ lands would be ; 
liable for assessment by the municipal cor
poration. Dubois v. Village of Ste. Rose, 21 
S. C. It. 05. City of Sherbrooke v. Me- i 
Maun my, IS S. V. It. 504, County of Ver- 
chères v. Village of Va rennes, 10 S. C. It. 
305. and Bell Telephone Co. v. City of (Juc- | 
bee, 20 S. C. It. 230, followed. Webster v. 
City of Sherbrooke, 24 S. C. It. 52. 208, and 
McKay v. Township of Hinchiubrooke, ib. 55, 
referred to. Iteburn v. Parish of Ste. Anne, j 
15 S. C. It. 02, overruled. County of Tims- i 
signant v. County of Aicolet, 22 Occ. N. 355, ! 
32 S. C. It. 853.

Right of Appeal — Amount in Contro
versy— Claim und Counterclaim — Leave to j 
Appeal.]—The plaintiffs claimed $1,500 dam- j 
ages for delay in delivery of iron. The de- I 
fendants, besides denying the charge of non
delivery in due time, counterclaimed for ! 
$1,223 demurrage. At the trial judgment, 
was given for the plaintiffs for $1,000, and 
the counterclaim was dismissed. Upon ap
peal to the Court of Appeal the judgment was 
varied by limiting the damages to the fall in 
the price of iron during a considerably shorter 
time than that fixed in the Court below, the 
amount to Is* ascertained on a reference.
( poll a motion by the defendants to allow a 
bond given by them as security upon an ap
peal by them to the Supreme Court of Canada, 
the plaintiffs’ counsel stated that the plaintiffs’ 
claim on the reference would be less than 
$1.000, and contended that no appeal lay :— 
Held, however, that, as the plaintiff claimed 
$1.500, and was not limited by the judgment 
of the Court of Appeal to any particular 
s’tm, the matter in controversy on the appeal 
exceeded the sum of $1,000, so that the appeal 
lay. Held, also, that upon the counterclaim 
the sum of $1.223 was involved, and that un 
appeal lay in respect thereof. The Court of 
Appeal declined to grant, ex cautela, leave to 
appeal to the Supreme Court, the case not 
being one in which leave, if it were necessary, 
ought to be granted. Frankel v. Grand Trunk 
It. IV. Co.. 22 Occ. N. 220, 3 O. L. It. 703. 1 
O. W. R. 254, 330, 300.

Right of Appeal Amount in Contro
versy—Contrainte par Corps—Insolvent.] — 
On a contestation of a statement of an insol
vent trader by a creditor claiming a sum ex
ceeding $2.000, the order appealed from con
demned the appellant, under art. 888, C. P. 
(j.. to three months’ imprisonment for secre
tion of a portion of his insolvent estate, to 
the value of at least $0.000:- Held, that there 
was no pecuniary amount in controversy, and 
there could be no appeal to the Supreme

Court of Canada. Clement v. Manque Ra
tionale, 33 S. C. K. 343.

Right of Appeal — Amount in Contro
versy—Interest before Action.]—A judgmeut 
for $1,000 damages, with interest from a date 
before action brought, is appealable under 00 
Ac 01 V. c. 34, s. 1 (e). McSlevin v. Canadian 
Kailwuy Accident Ins. Co., 22 Occ. X. 223, 
83 s. < . R. 104.

Right of Appeal Controverted Election
— Judgment Dismissing Petition — Want o/ 
Prosecution.]—There is no right of appeal to 
the Supreme Court of Canada from a judg
meut dismissing a |ietitiou against the return 
of a member of the House of Commons for 
want of prosecution within six months pre
scribed by It. S. C. c. 0, s. 32. the Contro
verted Elections Act. In re Richelieu Do
minion Election, I aiiassc v. Bruncau, 22 Occ.
v I'.';:. 82 s. C. B. i is.

Right of Appeal- Controverted Election
— Petition- Lost Record—Substituted Copy— 
Judgment on Preliminary Objections—Discre
tion of Court Below — Jurisdiction.]—The 
record in the case of a controverted election 
was produced in the Supreme Court of Can
ada on an appeal against the judgment on 
preliminary objections, and, in re-transmission 
to the Court below, the record was lost. Un
der the procedure in similar cases iu the pro
vince where the petition was pending, a record 
was reconstructed in substitution for the lost 
record, and. upon verification as to its correct
ness, the Court below ordered the substituted 
record to be filed. Thereupon, tin respondent 
in the Court below raised preliminary objec
tions, traversing the correctness of a clause 
in the substituted petition, which was dis
missed by the judgment appealed from :—Held, 
that, as the judgment appealed from was not 
one upon a question raised by preliminary 
objections, nor a judgment upon the merits at 
the trial, the Supreme Court of Canada had 
no jurisdiction to entertain the appeal, nor to 
review the discretion of the Court below in 
ordering the substituted record to lie filed. 
In re Two Mountains Dominion Election. 
Ethier v. Legault, 22 Occ. X. 11)2. 32 S. <
It. 55.

Right of Appeal—Doubt—Allowance of 
Appeal. City of llumilton v. Hamilton Street
R. IV. Co.. 4 O. W. It. 47. 207. 311. 411. 
5 O. W. It. 151. (1 O. W. It. 200, 375.

Right of Appeal Extradition Prohi
bition—Stututc—Public Policy ■— Criminal 
Proceedings.]—A motion for a writ of prohi
bition to restrain an extradition commissioner 
from Investigating a charge of a criminal na
ture. upon which an application for extra
dition has been made, is a proceeding arising 
out of a criminal charge within the meaning 
of s. 24 Ig> of the Supreme Court Act, as 
amended by 54 & 55 V. c. 25. s. 2. and in 
such a case no appeal lies to the Supreme 
Court of Canada. In re Wendhall, 20 Q. 
H. D. 832, and Hunt v. United Stales. 100 U.
S. 424. referred to. Appeal quashed with 
Costs. In re Gaynor and Greene, 25 Oec. N. 
110 : Gaynor and Greene v. United States of

\ meriea. 30 S. C. R. 247.
Right of Appeal—Final Judgment.] — 

The trial of an action to adverse an applica
tion for a certificate of improvements for n 
mineral claim was begun, but tie fore the plain
tiff closed his case, an adjournment was
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y runted to permit him to put iu proof of the 
measurement shewing the extent of the en
croachment of one mineral claim on the other. 
During the course of the trial it appeared 
that the map or plan tiled by the plaintiff un
der s. 37 of the Mineral Act of British 
Columbia, was not made as a result of a sur
vey, but from .measurements taken by the 
plaintiff's brother. The defendants then 
urged a dismissal of the action, contending 
that the map or plan was of no effect, but 
the trial Judge ordered it to be liled as part 
of the evidence, and declined to deal with its 
effect at that stage of the action. The defen
dants appealed from the trial Judge’s refusal 
to dismiss the action, to the full bench of 
the Supreme Court of British Columbia, and 
there contended that the action should have 
heen dismissed, and that a postponemeut 
should not have been granted, because the 
plaintiff had not tiled with the Mining Re
corder a map made us a result of a survey. 
With this view the majority of the Court 
agreed, and directed a judgment to be entered 
dismissing the action and allowing the ap
peal. From this judgment the plaintiff ap
pealed to the Supreme Court of Canada :— 
Held, that under the interpretation of the 
words “final judgment" iu the Supreme and 
Exchequer Courts Act, s. 24, the judgment ap
pealed from dismissing the action was a final 
judgment. Paulson v. Beaman, 22 Occ. N. 
425.

Right of Appeal—Future Rights—ToP- 
l-ridge—Exclusive Limits Infringement of 
Privilege.] — The plaintiff’s action was for 
$1,000 damages for infringement of his toll- 
bridge privileges, in virtue of 58 (ieo. 111. 
v. 20 (L.C. >, by the construction of another 
bridge within the reserved limit, and for the 
demolition of the bridge, etc. The judgment 
appealed from dismissed the action. On a 
motion to quash tin* appeal Held, that the 
matter in controversy affected future rights, 
and, consequently, an appeal would lie to the 
Supreme Court of Canada, (ialarneau v. 
tiuilbault, Iti S. <R. 07!>, and Chamberland 
v. Fortier, 23 8. C. It. 37, followed. Motion 
refused with costs. Rouleau v. Pouliot. 25 
Occ. N. !I7, 30 8. C. R. 20.

Right of Appeal Interest of Appellant 
—Parties—Sule of Substituted Lands Res 
Inter Alios Acta -Res Judicata.]—Where a 
person who might have an eventual interest 
in substituted lands had not been called to the ; 
family council nor made a party in the Su
perior Court to proceedings for authority to 
sell the lands, the order authorizing the sale 
was held to be res inter alios acta, and not 
to prejudice his rights, and therefore he could ! 
not maintain an appeal therefrom. Prévost I 
v. Precast, 25 Occ. N. 2, 35 S. C. R. 103.

Right of Appeal —Leave--Order Post
poning /Paring of Demurrer—Infringement

Exchequer Court. )—Vnless an order ui>on 
a demurrer be a decision upon the issues 
raised therein, leave to appeal to the Supreme 
Court of Canada cannot he granted under the 
provisions of ss. 51 and 52 of the Exchequer 
Court Act, as amended by 2 Edw. VII. c. 8. 
Toronto Type Foundry Co. v. Mcrgenthaler 
Linotype Co., 36 S. C. R. 503.

Right of Appeal—Matter in Controversy 
Future Rights — Hypothec for Rent 

Charges. 1—In an action for the price of real 
estate sold with warranty, a plea alleging

troubles and fear of eviction under a prior 
hypothec to secure rent charges on the laud, 
does not raise questions affecting the title 
nor involving future rights so fur us to give 
the Supreme Court of Canada jurisdiction 
to entertain an appeal. Bank of Commerce 
v. Le Cure et les .Marguilliers de lu Nativité. 
32 S. C. R. 25, Wineberg v. llumpson, 10 8. 
C. U. 360, Jermyn v. Tew, 28 S. C. R. 407. 
Wa ers v. Mauigault, 3U S. C. Il 304. 
Frechette v. Simoueuu, 31 S. C. R. 13, Tous 
signant v. County of Nicolet, 32 8. C. R. 
353, and Canadian Mutual lx#uu and Invest 
h,, ni ( 'u. v. 14 e. 3i s. < R, 224, followed 
L"Association Pharmaceutique de Quebec v. 
Liveruois, 30 S. C. R. 400, distinguished. 
Currier v. Sir ois, 25 Occ. N. 121, 30 8. C. R. 
221.

Right of Appeal Matter iu Controversy 
— Removal of Executors — Acquiescence in 
Judgment.]—The Supreme Court of Canada 
has no jurisdiction to entertain an appeal in 
i . use where the matter In controversy ha 

become an issue relating merely to the removal 
of executors, though by the action, an account 
for over .$2,000 had been demanded and re
fused by the judgment at the trial, aguiusi 
which the plaintiff had not appeuled. Noel 
v. Cbevreflls, .‘{O 8. C. It. 327, followed. La 
berge v. Equitable Life Assurance Society of 
the Vuited States, 24 S. C. R. 51), distin
guished. Donohue v. Donohue, 23 Occ. X. 
147, 33 S. C. R. 134.

Right of Appeal—.!/«//< r Originating in 
Superior Court—Confirmation of Tax Sale 
Transfer.]—The confirmation of a tax sale 
transfer by a Judge of the Supreme Court of 
the North-West Territories, under s. 1)7 of 
the Land Titles Act, 1804, is a matter or pro
ceeding originating in a Court of superior 
jurisdiction, and an appeal will lie to the 
Supreme Court of Canada from a final judg
ment of the full Court affirming the same ; 
Sedgewiek and Killam, JJ., contra. City of 
Halifax v. Reeves, 23 8. C. R. 340, followed. 
North British Canadian Investment Co. v. 
Trustees of St. John School District No. 61. 
A . H . 7'.. 35 8. C. R. 401.

Right of Appeal- Order for Security— 
Final Judgment.]—A judgment granting a 
motion ordering au opposant à fin de charge 
to give security that the real estate adver
tised for sale will be sold for a sufficient 
price to enable the hypothecary creditors to 
be paid iu full, is an interlocutory judgment, 
and a Judge of the Court of King's Bench 
cannot grant leave to appeal therefrom to the 
Supreme Court of Canada. Desaulnicrs v. 
Payette, 5 Q. P. R. 304.

Right of Appeal—Order for Security— 
Final Judgment.]—An order requiring oppo
sants à lin de charge to furnish security that 
lands seized in execution, if sold by the sheriff 

; subject to the charge claimed, should realize 
; sufficient to satisfy the claim of the execu

tion creditor, is not a final judgment, and no 
appeal lies from it to the Supreme Court of 
Canada. Desaulnicrs v. Payette, 33 8. C. 11. 
340.

Right of Appeal—Order Quashing By
law—Appeal dc Plano—Leave to Appeal. | 
Appeals to the Supreme Court from the judg
ments of the Court of Appeal for Ontario are 
exclusively governed by the provisions of tit) 
& 61 V. c. 34. and no appeal lies as of right
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unless given by llmt Act. Therefore, there is 
no appeal de piano from an ordv quashing 
a by-law, though an appeal is given in such 
case by the Supreme and Exchequer Courts 
Act. The Supreme Court «ill not entertain 
an application for special leave to appeal uu- 
der tlie above Act after a similar application 
has been made to the Court of Appeal, and 
leave has been refused. Application for leave 
to appeal from the decision in 3 O. L. It. 
t>OU, 32 Occ. N. 205, refused, In re Village 
of Markham and Town of Aurora, 1 O. W. 
It. 280. 22 Occ. N. 354, 32 S. C. It. 457.

Right of Appeal—Posses nor y Action. ] 
- 1‘etitory actions always involve titles to 
lauds, in a secondary manner, and conse
quently are appealable to the Supreme Court 
of < anada. I’insonneault v. Hebert, 13 S. C. 
It. 450, Gauthier v. Masson, 27 S. C. It. 575, 
Commune de Berthier v. Denis, 27 S. C. It. 
147. Itiou v. Itiou, 28 S. C. It. 52, Couture 
v, Couture, 84 S. c. it. 716, referred to. 
Cully v. Ferdais, 30 S. C. It. 322, Emerald 
Phosphate Co. v. Anglo-Continental Guano 
Works, 21 S. C. It. 424, and Davis v. Roy, 
33 S. C. It. 345, distinguished. Uelislc v. 
Arcand, 25 Occ. N. 05, 30 S. C. It. 23.

Right of Appeal- -Possessory Action— 
Landlord and Tenant—lient.]—In a posses
sory action, with conclusions for $200 dam
ages, the defendant admitted the plaintiff’s 
title and claimed the right of occupying the 
premises as her tenant. The judgment ap
pealed from affirmed a judgment dinnissing 
the possessory conclusions and adjudging 
$200 for rent:—Held, that tlie defendant had 
no right of appeal to the Supreme Court of 
Canada. Davis v. Hoy, 33 S. C. It. 345.

Right of Appeal - Recusation of Arbi
trator.] — No appeal lies to the Supreme 
Court of Canada from u judgment of tlie 
Court of Queen’s Bench, confirming a judg
ment of the Superior Court, which dismissed 
a recusation of an arbitrator appointed in an 
expropriation by a railway company. Vallée 
hist du Richelieu R. IF. Co. v. Menard, 5 O.r. r. ni».

Right of Appeal —Special Leave—Judge 
in Chambers—Appeal to Full Court.]—No 
apiieal lies to the Supreme Court of Canada 
from an order of a Judge of that Court in 
Chambers granting or refusing leave to appeal 
from a decision of the Board of Railway 
Commissioners under s. 44 (3) of the Rail
way Act, 1003. Williams v. Grand Trunk R. 
8'. Co.. 25 Occ. N. 113, 30 S. C. It. .”,21.

Right of Appeal — Yukon Territorial 
t'ourt — Decisions of Gold Commissioner — 
Finality of Judgment—Mining Lands.]—The 
Supreme Court of Canada has jurisdiction to 
hear appeals from the judgments of the Terri
torial Court of the Yukon Territory, sftting 
as the Court of appeal constituted by the 
Ordinance of the Governor in Council, in re
spect to the hearing and decision of disputes 
affecting mineral lands in the Yukon Terri
tory. The Governor in Council has no juris
diction to take away the right of appeal to 
the Supreme Court of Canada provided by 
152 * 68 V. c. 11 (D.) Hartley v. Matson. 
23 Occ. N. 39. 32 8. C. R. 575.

Security - - Stay of proceedings on judg
ment appealed from—Judgment for costs— 
Immediate payment—Undertaking of solicitor.

Eggleston v. Canadian Pacifie R. if. Co., 
j Duggan v. Canadian Pacific It. IT. (Jo. ( N. 

W.T. ), 1 W. L. R. 35<i, 570, 576.

Special Leave—Error in Judgment—Con
current Jurisdiction — Mandamus—Malicious 
Prosecution.]—Special leave to appeal from a 
judgment of the Court of Appeal for Ontario,

! under s. 1 (e) of 60 & (il V. c. 34, will nut be 
! granted on the ground merely that there is 
j error in such judgment. Such leave will uoi 

be granted when it is certain that a similar 
application to the Court of Appeal would be 
refused. The Ontario Courts have held that 
a person acquitted on a criminal charge cau 
only obtain a copy of the record on the liât 
of the Attorney-General. S., having been re
fused such fiat, applied for a writ of man
damus, which a Divisional Court granted (21 
Occ. X. 432, 2 O. L. 11. 315), and its judg 
meut was affirmed by the Court of Anpeal 
(22 Occ. N. 360, 4 O. L. It. 394) Held, 
that thi- mandamus having been granted, the 

; public interest did not require special leave 
to be given for an appeal from the judgment 
of the Court of Appeal, though it might have 
had the writ been refused. The question 
raised by the proposed appeal is, if not one 
of practice, a question of the control of pro
vincial Courts over their own records and 
officers, with which the Supreme Court should 
not interfere. Attorney-General v. Scully, 23 
Occ. N. 60, 33 S. C. It. 16.

Special Leave—Forum.]—A Judge of 
the Supreme Court of British Columbia may 
grant special leave for an appeal to the Su
preme Court of Canada although In- did not 
sit as a member constituting the full Court 
which rendered the judgment appealed from. 
Oppenheimer v. Brahman anil Her Milling 
Co.. 32 8. C. R. 699.

Stay of Proceedings—Order Granting 
Atw Trial.]—The defendant appealed to the 
Supreme Court of Canada from a judgment 
of the Supreme Court of Nova Scotia, sitting 

: in banc, granting a new trial. Security on 
the appeal having been given and allowed, an 
application was made by the defendant to 
stay execution and all other proceedings. No 
opposition was made to the stay of execution, 
hut the plaintiffs objected to a stay of the 

! trial and of all other proceedings:—Held,
! that the trial and all other proceedings should 
• be stayed pending the appeal, and a Judge 

of the Court appealed from had jurisdiction 
1 to impose such a stay. Bartlett v. Nova 

Scotia Steel Co., 22 Occ. N. 261.

Supplementary Evidence — Objections 
! not Taken at Trial — Amendment of Plead

ings.]—On the hearing of the appeal, objec
tion was taken for the first time to the sutli- 

I ciency of the plaintiff's title, whereupon he 
! tendered a supplementary deed to him of the 
i lands in question:—Held, following Exchange 
1 Bank of (’anada v. Gilman. 17 S. C. It. 108. 
I that the Court could not allovv the production 

of the document, ns fresh evidence could not 
he admitted upon appeal :—Held, also, that 
the defendant could not raise the question as 
to tin- sufficiency of the plaintiff’s title for the 
first time on appeal. It appeared that the 
allegations and conclusions of the plaintiff’s 
declaration were deficient, and the Court un
der s. 63 of the Supreme and Exchequer 
Courts Act, ordered all necessary amendment 
to be made thereto for the purpose of deter
mining the real controversy between the par-
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tie* «h disclosed by tbe pleadings uud evidence. ; 
Judgment in y. n. S y. It. 534 varied. City 
of Montreal v. Uogun, 21 Ooc. X. 0, 31 S. ('.
It 1.

Time—Extension Grounds of proposed 
appeal—Alteration in position ol parties— 
'transfer of subject matter, Iloss lirothers 
Limit i d v. I’m non (N. W. T.), 1 W. !.. It. 
338, 575, 2 W. L. It. 25U.

Time Lutinsion—Intention to Appeal—- 
Suspension of Proceedings—Merits.]—Upon 
an application to extend the time for appeal
ing from the Court of Appeal to the Supreme 
Court, the applicant must shew a bona tide | 
intention to appeal held while the right to 
appeal existed, and a suspension of furthei ! 
proceedings by reason of some special cir- 
cumsiances in consequence of which they were 
laid in abeyance. No such case having been 
made out, and the Court not being impressed j 
with the merits of the defence, leave to ex
tend the time was refused to two defendants. 
l'i re Manchester Economic Building Society.
21 ('ll. It. 488, followed, Smith v. Hunt. 113 
<>»c. X. 42, 5 U. L. It. 07. 1 O. W. H. 5V8, 
708.

Time—Limit—Pronouncing or Untry of 
Judgment.]—In determining whether the 00 
days within which an appeal to the Supreme 
Court must be taken, run from the pro- j 
nonliving or entry of the judgment appealed 
against, no distinction should be made be- | 
tween common law and equity cases. The j 
time runs from the pronouncing of judgment ; 
in all cases, except those in which there is j 
nn appeal from the Registrar's settlement of | 
the minutes, or such settlement is delayed | 
because a substantial question affecting the j 
rights of the parties has not been clearly dis- 1 
posed of by such judgment. Motion for leave 
to appeal per saltum refused with costs. 
Hubert v. <'ounty of Elgin. 25 Occ. X. 33; 
t utility of Elgin v. Ifobcrt, 33 S. V. It. 27.

Time Expired—Special Circumstances— 
Refusal by Judge — Appeal to full Court, j 
Hamilton v. Mutual Itrserve Life Ins. Co..
- O. W. It. 155. him;. 3 I). \V. R. 851. 4 <>. 
W. It. ISM). 410. 5 O. W. It. 102.

XIV. Yukon Territory—Appeal to Tebri- ! 
to rial Court.

Court en Banc—Extension of time for— 
Mistake of solicitor — Long delay — Special j 
eireninstances. Munroe v. Morrison (Y.T.), I 
2 W. L. It. 132. 307.

Decision of Gold Commissioner I >e-
posit of appeal books—Extension of time for 

Forum—Jurisdiction, tirant and Strong v. 
Triad gold (Y.T.t, 2 W. L. It. 484.

Notice of Appeal -Extending time—l>is- ! 
cretion — Solicitor's slip — Terms—('osts-- 
Security. Alaska Mercantile Co. v. Italian- I 
tin. (Y.T.t. 1 W. !.. It. 504. 2 W. L. R. 
115.

Security for Costs of—Time for apply
ing for—Application after expiry of time— 
General rule giving itower to enlarge time. 
Hold Hun Klondike Mining Co. v. Charbon- 
tieau (Y.T.), 1 W. L. R. 204.

Yukon Territory Act -Constitution of 
Territorial Court for Hearing Appeals.] — 
tjutere, whether, under the provisions of s. 0 
of the Yukon Territory Act, 02 & 03 V. <. 
11, and of the North-West Territories Act, 
R. S. C.‘ c. 50, s. 42, thereby made applicabb 
to the Territorial Court of the Yukon Terri
tory, three Judges of that Court are necessary 
to constitute a quorum for the hearing 
appeals from judgments upon the trial ot 
actions thereinV Iturrclt v. Le ‘Syndicat 
Lyonnais da Kloudykc, 35 S. C. R. 007.

>Sec Appeal, II.

APPEARANCE.

Leave to Enter after Judgment. |
Judgment had been entered in default of ap
pearance, and before the return of a sum 
mons for an order for the examination of tie- 
defendant as a judgment debtor, the defendant 
entered an appearance by a solicitor, who 
took out a summons for a stay of proceed 
iugs, on the ground that the parties had 
settled the action :—Held, that the summons 
must be discharged on the ground that leave 
to enter an appearance should have been ob
tained. Chany Man Chock v. Kai Puny. 21 

‘cc. N. 320, 8 B. C. R. 07.

Limitation of—Submission to Judgment 
—Irregularity.]—The indorsement on tie 
writ of summons was for a declaration that 
certain lands (described), being the lands in
tended to lie devised to the plaintiff by the 
will of J. I’., but erroneously described there
in. were freed and discharged from the con
ditions and obligations to which they were 
subjected by the will in favour of the de
fendant. and from all bequests, legacies, and 
other payments charged thereon by the will in 
favour of the defendant, and for dam
ages against the defendant for wrongful 
refusal to execute a quit-claim deed of the 
lands when tendered to him for execution. 
The appearance entered by the defendant 
was limited to that part of the plain
tiff's claim which asked for dr mages 
against the defendant and for costs. The 
appearance also stated as follows : “Without 
admitting that the plaintiff is entitl il to (lie 
declarations asked for in the writ of sum
mons herein, the defendant will make no 
objection to the making of the declarations 
asked for, and the defendant is also willing to 
execute a quit-claim deed in favour of the 
plaintiff of the lands devised to the 
plaintiff by the Inst will . . . "—Held, 
that there was no authority in the Rules or in 
tli” practice for nn appearance limited ns was 
this one, in an action of the character dis 
closed in the indorsement of the writ of sum 
liions. The appearance was set aside and 
judgment entered for the plaintiff l exeopt as 
to the claim for damages! with i lists. 
Pod get v. Padget. 22 Occ. N. 137. 1 O. W. It. 
100.

Notice. |—It is not necessary to serve a 
notice of appearance upon the opposite party. 
Morin v. Jetti. 5 Q. P. R. 01).

Notice.! It is not necessary to serve upon 
the plaintiff notice of an appearance by tie 
defendant. Meigs v. County of Missisguoi. *i 
y. i'. it. ii8.
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Notice. |—Au appearance must be served 

mi the opposite party iu the Superior Court. 
ïaiiowsky v. Great Northern It. W. Co., t> 
Q. P. It. 41U.

Notice —Practice.I — A defendant is not 
obliged to serve upon the plaintiff's attorney 
a duplicate or certified copy of liis appear
ance ; it is sufficient if be delivers it to the 
registrar within the time prescribed by law. 
( ordinal v. Ficher, Q. U. 2U S. C. 523, 7 O. 
V. It. IS».

Partnership — Individuals — Form — 
Amendment. Oshatva Canning Vo. v. Go- 
minion Syndicate, 2 O. W. It. 221, 315.

APPOINTMENT.
Sec Trusts and Trustees.

APPORTIONMENT.
.<’<<■ Costs — Damaues — Landlord and 

Tenant.

common school fund and the method of com
puting " interest thereon, and of the amount 
for which Ontario was liable. The fund was 
established by 12 V'. c. 200 (C.), and con- 

; sieted (inter alia) of the proceeds of public 
lauds received by Ontario and paid to the 
Dominion :—Held, that a claim by Quebec 
that Ontario should be debited with uncol
lected prices of laud sold by it. being a claim 
for wilful neglect and default and iu the 
nature of damages, not suggested in but 
heterogeneous to the matters actually specified 
in the submission, was not, on its true con
struction, included therein. .Judgment iu 31 
S. C. It. 510, sub nom. Province of Quebec v. 
Province of Ontario and Dominion of Canada,

1 lu re Common School Fund and Lauds, re
versed and award of arbitrators restored, 

i Attorney-General for Ontario v. Attorncy- 
I General for Quebec, 11903] A. C. 39.

Action for Money Demand—Plea of 
payment of amount ascertained by award— 

! Amendment of statement of claim—Allegation 
of invalidity of award — Demurrer — Proce
dure in attacking award—Rules of Court—• 

i Joinder of claim to set aside award with 
i original demand — Equitable jurisdiction — 

'Time for attacking award. Johanncsson v. 
Galbraith (Man.), 1 W. L. R. 445.

APPRAISEMENT.
mc Insurance—Landlord and Tenant.

APPRENTICE.
See Master and Servant.

APPROPRIATION OF PAYMENTS.
>t< Payment—Principal and Surety.

APPURTENANCES.
See Title to Land.

AQUEDUCT.
Sec Municipal Corporations.

ARBITRATOR.
»< Arbitration and Award — Notice of 

Action.

ARBITRATION AND AWARD.
Accounts of Province of Canada --

I'ommon School Fund and Landa—Jurisdic- 
tion of Arbitratora—Deed of Submission - 
' (instruction.]—By agreement of submission 
dated the 10th April, 1893, the provinces of 
Ontario and Quebec referred to a statutory 
tribunal the “ ascertainment and determina
tion of the amount of the principal of the 

p—3

Agreement to Refer- -Stay of action— 
Inconsistent provisions of agreement—Parties 
not ad idem. Kerr v. Brown (N.W.T.), 1 
W. L. It. 379.

Appointment of Sole Arbitrator —
Submission—Arbitration Act—Ay peal—Order 
of Judge in Chambers.]—A submission con- 

i mined in a policy of insurance1 provided 
| “ that, if any difference shall arise in the ad

justment of a loss, the amount to be paid 
| . . . . shall be ascertained by the arbi

tration of two disinterested persons, one to 
i be chosen by each party, and, if the arbitra- 
i tors are unable to agree, they shall choose a 

third, and the award of the majority shall 
I lie sufficient —Held, reversing the decisions 

of a Divisional Court. 1 O. W. R. 87. 192. 3 
O. L. R. 93, 22 Ore. N. ÎM. and of Street. J., 
2 O. L. R. 301, 21 Oee. X. 532. that the sub- 

j mission was not one providing for a reference 
I “ to two arbitrators, one to be appointed by 
I each party," within the meaning of the Arbitra

tion Act, R. S. O. 1897 v. (52, s. 8; and. there
fore. one party having failed, after notice from 

| the other, to appoint an arbitrator, the other 
could not appoint a sole arbitrator. Re Stur
geon Falls Electric Light and Power Co. and 
Town of Sturgeon Falls, 2 O. L. R. 5S5, 21 
Occ. N. 595, approved :—Held, also, that the 
order of Street, J., dismissing an application 
to set aside the appointment of a sole arbi
trator, was not made by him is persona 
designata, but was a judicial order from 
which an appeal lay. Excelsior Life Ins. Co.

! v. Employers’ Liability Assurance Corpora- 
; tiofi. In re Faulkner, 23 Occ. N. 215, 5 t). L. 

R. «00. 2 O. W. R. 348. 3 O. W. R. 391.

Appointment of Sole Arbitrator
Cheese and Butter Companies Act—Rules.] 
—By reason of s. 10, It. S. O. 1897 c. 201. 
there is no jurisdiction to appoint an arbi
trator to decide a dispute between a cheese 
and butter manufacturing association and 
one of the members, with reference to tin- 
withdrawal of a member, unless and until 
the association makes rules in accordance with
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h. U uf that Act iu reference to the expulsion 
of members. In re Camden Cheese and Butter 
Manufacturing Co. unit Burt. 24 Oct*. X. 291, 
3 O. W. tt. 837.

Appointment of Third Arbitrator—
Carol Appointment—Agreement—Ifevocation 
—Injunction.]—Certain rights a ml easements 
of the plaintiffs were expropriated by a gas 
company under an Act enabling the company 
to make such expropriation and providing for 
the determination, by arbitration, of the 
amount of remuneration to be paid. The 
plaintiffs appointed C. to be one of the arbi
trators, and the company appointed 1$. The 
plaintiffs claimed a declaration that It., who 
was alleged to have been agreed upon by C. 
and B. as the third arbitrator, was not duly 
apiiointed, and an injunction to prevent him 
from acting, (1) because the appointment of 
It. was not agreed to by C., (2) because the 
upiKiintuieiit was not made in writing, and 
(3) because the iipimintmeut. if agreed to by 
O. in the first instance, was revoked by C. 
withdrawing his consent thereto before 
action brought :—Held, that the onus of estab
lishing the grounds relied uimu was upon 
plaintiffs. The question as to whether C. did 
or did not assent to the api>ointiuent jof I). 
was one of fact, and, the finding of the trial 
Judge on the point being adverse to the plain
tiffs. and the weight of evidence being in 
favour of the finding, there was no reason 
for setting it aside, lu the absence of any
thing to require the appointment of the third 
arbitrator to be made iu writing the same law 
would govern as in the appointment of an 
umpire under a submission, which may be 
made by parol if no particular mode of ap
pointment be prescribed. I). having been ap
iiointed, and having consented to act. his ap
pointment could not be revoked by subsequent 
dissent of the parties. Kedy v. Daviion, 34 
X. S. Reps. 233.

Arbitrator - Disqualification.]—An alder
man of the city of St. John is disqualified to 
act on behalf of the city as one of a board 
of arbitrators to determine the value of land 
expropriated by the city under (11 V. c. <r)2. 
In re Abell. 21 Occ. X. fill, 2 N. B. Eq. 
Reps. 271.

Arbitrator's Fees — Recovery of — 
Bromine — Consideration.] — Where there is 
evideu<*e of an express promise, founded on 
good consideration, to pay an arbitrator for 
his services, it is misdirection to withdraw 
the same from the jury. Cinder v. Cronk- 
hite, 34 N. B. Reps. 496.

Building Contract- - Completion of Work 
—“All Matters in Dispute"—Arbitrators— 
Dilcgation of Duty.]—The action was to re
cover a balance on a building contract, alleg
ing completion. The defendant denied com
pletion, and counterclaimed against the plain
tiff on several grounds. After the record had 
been entered for trial the parties entered into 
an agreement to refer to two named arbitra
tors and a third one to be appointed by the 
latter "all matters whatsoever in dispute " 
lietween them. The arbitrators thus appoint
ed having made their award in the plaintiff’s 
favour, he moved, under Rules 754-704 of the 
King’s Bench Act. to have the award made 
a judgment of the Court :—Held, dismissing 
the motion with costs, that the award tyas 
bad on the following grounds 1. It shewed

on its face that the work under the plaintiff's 
contract had not been completed, so that the 
plaintiff was not entitled to recover anything 
at all iu this action. 2. From evidence tak'-n 
on the hearing of the motion it was clear that 
the arbitrators had not taken into considéra 
tion "all matters whatsoever in dispute," but 
hud failed to deal with a number of such 
matters which had been brought to their 
attention. Bowes v. Fernie, 4 My._ & <>. 
150, Wilkinson v. Page, 1 Hare 27(1, and 
Russell on Arbitration, 8th ed., p. 172, follow 
ed. 3. The arbitrators had attempted to dele 
gate to another person (unascertained) their 
authority to decide whether the sum of $11(1, 
part of the amount awarded, should or should 
not be paid : see Tandy v. Tandy, 9 Dowi. 
1044. lilakeston v. 1 Mlson, 23 Occ. N. 27. 
14 Man. L. It. 271.

British Columbia Arbitration Art
Setting aside Award - Misconduct of Arbitra
tor—Cartiulity — Evidence — J urisaiction of 
Majority—Decision in Absence of Third Arbi 
trator—-Judicial Discretion.]—A reference mi 
der the British Columbia Arbitration .Vi 
authorized two out of three arbitrators tc 
make the awanl. After notice of the final 
meeting, the third arbitrator failed i<> attend 
on account of personal inconvenience and 
private affairs, but both parties appeared at 
the time apiiointed and no objections wen- 
raised on account of the absence of the third 
arbitrator. The award was then made by 
the other two arbitrators present :—Held, n 
versing the judgment in 10 B. C. It. IS. 23 
Occ. N. 272. that, under the circumstances, 
there was cast upon the two arbitrator 
present the jurisdiction to decide whether or 
not, in the exercise of judicial discretion, the 
proceislings should lx* further delayed or the 
award made by them alone in the absence 
of the third arbitrator, and it was not itieon 
sistent with natural justice that they should 
decide uimui making the award without refer
ence" to the absent arbitrator:—Held, further, 
that, although the third arbitrator had pre
viously suggested some further audit of cer 
tain accounts that had already been examin'd 
by the arbitrators, there was nothing in till* 
circumstance to impugn the good faith of the 
other two arbitrators in deciding that further 
delay was unnecessary. Where it does nut 
apiiear that an arbitrator is in such a posi 
lion witli regard to the parties or the mutter 
in dispute ns might cast suspicion upon his 
honour and impartiality, there must be proof 
of actual partiality or unfairness in order to 
justify the setting aside of the award. In re 
Dobcrcr and Megaw's Arbitration, 24 Occ. 
X. 113, 34 S. C. R. 125.

Clerical Error In Award -Motion to
Refer Back—Railway Act of Canada.I Mo
tion for an order referring back to the arbi
trators, to enable them to correct a clerical 
error, an award made under the Dominion 
Railway Act :—Held, that if the Provincial 
legislation (R. 8. O. 1897 e. 02) applied, the 
motion was needless, the arbitrators having 
I»ower ( s. 9 (c) ) to correct the mistake. If 
that legislation were not applicable, there was 
no power to remit the award, nor to correct 
the error upon this motion. Except under 
1 tower conferred by statute, or by the parties, 
the Courts would not correct errors in awards, 
either directly or through the arbitrators: 
nnd the Railway Act of Canada does not 
authorize the re-opening of a reference. In 
re Me Alpine and Lake Erie and Detroit River
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R. W. Co., 22 Occ. N. U8, 3 O. L. 11. 230, 1
O. W. R. 10U. 484.

Compensation for Closing up Streets
— Municipal corporations—Railway—Laying 
tracks on highway. /le iledler and < ity <>i 
Toronto, 1 O. XV. It. 545, 3 O. W. It. 534.

Disqualification of Arbitrator — In-
tcrest a# Ratepayer — Certiorari.] — By the 
Nova Scotia Acts of 11)02, c. 80, the corpora
tion of the town of Glace Bay were em
powered, for the purpose of obtaining a water 
.supply, to enter upon any lauds in the county 
of Cape Breton, and it was provided that the 
damages, if any, payable to the owner of 
such land, should be determined by arbitra
tion. Objection was taken to the award of 
damages, on the ground that V. F., one of the 
arbitrators appointed under the Act, was not 
a disinterested party, he having been assessed 
a a a ratepayer in tin- tow n Held, that if 
the arbitrators were acting in a judicial capa
city, c. 3U, R. S., applied, and the fact of one 
of the arbitrators being a ratepayer afforded 
no valid object ion to the award made by him ; 
that, if the arbitrators were not acting in a 
judicial capacity, a writ of certiorari would 
tiot lie to remove into the Supreme Court 
any award made by them. Rex v. Town of 
Glace liny. 24 Occ. X. 140, 30 N. S. Reps. 
450.

Leave to Enforce Award -Time—Mo
tion to Set aside.\—An application under s. 
13 of the Arbitration Act. it. S. O. 18117 e. 
02, for an order giving leave to enforce an 
award, need not be ntndi* within six weeks 
after the publication of the award. Section 
45 of the Act does not apply to such an appli
cation, but only to applications to set aside 
awards. An order under s. 13 is necessary 
when the reference has been made out of 
Court. Objections properly the subject of a 
motion to set aside the award were not con
sidered upon appeal front an order under s. 
13. hi re Lloyd and Pcgg, 23 Occ. X. 171, 
5 O. L. R. 38», 2 O. W. R. 103.

Motion to Set aside Award.]—lie line 
and Oakley, (> O. XX’. R. 710.

Motion to Set aside Award—Evidence
Findings—Agreement not to appeal. I(c | 

.1 dams and Hriilley. Levy, and Weston Ma- I 
ch in cry Co., 3 O. XV. R. 445.

Municipal Corporation — Purchase of 
I’,latrie Light Plant—Appointment of Sole 
Arbitrator—Notice—Arbitration Act — Muni
cipal Act.]—By an agreement between the 
town corporation and the assignor of the com- 
IHiny for the establishment and operation for 
ten years of an electric light plant in the town, 
it was provided that the town might at any 
time during the ten years purchase the plant 
at a valuation fixed by three arbitrators, ap
pointed by each party choosing an arbitrator 
and they two a third in case of dispute, or 
by a majority of them. Where a submission 
provides that the reference shall be to two 
arbitrators, the Act R. 8. O. 18117 c. 02. s. 8 
ib;. gives power to the party who has ap
pointed an arbitrator (if the other makes 
default as specified) to appoint that arbitra
tor as sole arbitrator; and it is provided that 
the Court or Judge may set aside any such

AND AWARD. 70
appointment :—Held, that notice of the ap
pointment of the sole arbitrator should be 
given to the party in default, who, if not 
notified, is not called upon to move against 
the appointment :—Held, also, that the agree
ment was not to be read us suspending the 
choice of a third arbitrator till there should 
be a dispute, but it imported that the three 
arbitrators should net from the outset ; and 
therefore s. 8 11> i did not apply. Excelsior 
Life Ins. Co. v. Employers’ Liability Assur
ance Corporation, 2 O. L. It. 301, and Cumin 
v. Hallett, L. R. 14 Eq. 555, considered. 
Semble, that the arbitration was under the 
Municipal Act, and s. 8 of the Arbitration 
Act was not applicable : It. S. U. 1807 c. 
223. - 41*7. In re Sturgeon Falls Electric 
Light and Power Co. and Town of Sturgeon 
Falls, 21 Occ. X. 505, 2 O. L. It. 585.

Municipal Corporation — Agreement 
with electric company—Erection of poles and 
wires in streets—Vse by another Company- 
Authorization—Resolution of council — By
law—Compensation—Action — Reference — 
Motion to set aside award—Misconduct of 
arbitrators—Champerty—Decision on ques
tions of law. City of Ottawa v. Otlaira 
Electric Co.. 3 O. XV. It. U5, 588, 71W, 4 O. 
XV. R. 370.

Municipal Corporation - Purchase of 
property—Voluntary submission — Construe 
i ion of agreement—“ XVorks and property ”— 
** Franchises and goodwill ”—Statutes—Ejus- 
dem generis rule, lie City of Kingston and 
Kingston Light. Ileat. anil Power Co., 1 (). 
XV. It. VM. 2 O. XV. It. 55, 3 O. XV. It. 718), 
3 0.L. It. 037.

Non-compliance with Previous Or
der-Misconduct of Arbitrator—Refusal to 
Stale Case — Proceeding to Execute Award 
Notwithstanding Motion for Special Case — 
Remitting Award Hai l. | — Motion by com
pany to set aside an award made under 
agreement of reference containing the fol
lowing clause : “ And it is further agreed 
that if motion is made to set aside or 
otherwise respecting the award, the Court 
may, whether the award be insufficient in 
law < i- not, remit the award from time t<> 
time to the reconsideration and redetermina
tion of the arbitrator —Held, on the au
thority of Re Palmer and Iloskiu, the award 
should be remitted to the arbitrator for re
consideration under s. 11 of R. S. O. 181)7 
c. (12. lie having failed to comply with the 
terms of a previous order of 22nd June, 1004, 
which required him to find and award as to 
the ownership of the property included in an 
instrument dated 5th January. 1001. and lie 
had not complied with that order by vesting 
the property in the Lake Superior Power Co. 
as the owner thereof. Re Powell and Lake 
Superior Power Co., 5 O. XX’. It. 40, 0 O. L. 
R. 230.

Remitting to Arbitrators — Ineom- 
peteney of Arbitrator—Appointing New Arbi
trator.]—Section 11 of the Arbitration Ordi
nance provides that “ in all cases of refer
ence to arbitration the Court or a Judge may, 
from time to time, remit the matters referred 
or any of them to the reconsideration of the 
arbitrators or umpire." Remission was re
fused because after the submission was en
tered into one of the arbitrators commenced 
an action against the party who had nomin
ated him. to recover an amount agreed to be
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paid for procuring settlement of the mutters 
in dispute.—Where the instrument of sub
mission names the arbitrator!, the Court or 
Judge has no power to appoint a new arbi
trator in lieu of one who has become incom
petent. lie Crawford and Allen, 5 Terr. L. 
u. 398.

Scope of Reference — Construction of 
award—Misconduct of arbitrator—Permitting 
award to be drawn by solicitor for contes
tants— Costs — Motion to set aside award. 
fie Armstrong and Moycs, 0 O. W. It. 104.

Setting Aside Award — Misconduct of 
Arbitrator—Waiver.]—A. party to an arbitra
tion does not waive his right to object to an 
award on the ground of misconduct on the 
part of an arbitrator by failing to object as 
soon as lie becomes suspicious and before the 
award is made ; he is entitled to wait until 
he gels such evidence as will justify him in 
impeaching the award. Where two out of 
three arbitrators go on and hold a meeting, 
and make an award a I a time when the third 
arbitrator cannot attend, it amounts to an 
exclusion of the third arbitrator, and the 
award is invalid. A party by attending at 
such a meeting and not objecting (although 
he knew of the third arbitrator's inability Jo 
attend) does not waive his right to object 
afterwards. Per Hunter, C.J.—It is not 
necessary that there should be absolute proof 
of misconduct before an award will be set 
aside on that ground : it is enough ,if there 
is a reasonable doubt raised in the judicial 
mind that all was not fair in the conduct of ] 
one or more of the arbitrators. In re Dobcrer j 
and Megan:'s Arbitration, 28 Occ. N. 272, 10 
B. C. R. 48.

Stated Case — Matter "arising in the 
('ourse of the Reference"—Construction of 
('outrai t—Revoking Submission—Discretion—
S ye ci a l Qualifications of Arbitrators—Qucs 
twns of Law.]—Arbitrators were appointed , 
under the arbitration clause in an agreement 
between two companies, whereby, inter alia, 
one agreed to provide the other daily with a 
certain quantity of cordwood. which the latter 
agreed to carbonize into charcoal and to deli
ver to the former to the maximum quantity 
of 8.r).000 bushels per month. The arbitration 
clause provided that in case of any dispute 
in regard to the meaning or construction of 
the agreement or of the mutual obligations of j 
the parties or of any other act, matter, or ; 
thing relating to or concerning the carrying 
out of the true spirit, intention, or meaning 
of the agreement, the same should be deter
mined by arbitration. One of the claims re
ferred to the arbitrators was for damages for 
short delivery of charcoal, a shortage being 
claimed whatever the proper construction of 
the agreement in that regard. On an appli
cation by one of the parties, under s. 41 of the 
Arbitration Act, It. S. O. 1897 c. 02, for a 
direction to the arbitrators to state a special 
case upon which the Court should determine 
the true construction of the contract as to 
the amount of charcoal called for per month 
under it—a matter upon which they had 
reached and announced a conclusion :—Held, 
that, the claim referred to leaving the proper 
construction of the agreement open, this was 
a question of law “ arising in the course of 
the reference,” within the meaning of s. 41. 
and a special case might properly be directed

as to it. 2. That a special case having been 
directed os to the principal question, it might 
properly be made to include two other que> 
lions* in dispute, though, had they been tie 
only questions which the applicants desired 
to have stated, it would not have been proper 
to direct a case as to them. 3. A party to a 
reference is not entitled ex debito justitiæ tu 
have a special case directed whenever a ques 
tion of law arises iu the course of a refer 
enoe; It is a matter in the dUwretlon of the 
Court. 4. There is no general rule that when 
the arbitrators are specially qualified m de
cide a question of law, this direction should 
not be given, at aii events where the arbitra
tors have ruled upon the question. Semble, 
that different considerations apply to the ex-w 
cise of the discretion to give leave to revoke a 
submission (s. 3 of the same Act)—a discr 
tion which is to be exercised only under ex
ceptional circumstances. In re Ruthbun Co. 
and Standard Chemical Co., 23 Occ. N. fit». 
6 O. L. It. 28<i, 2 O. W. It. 30, 385, 3 O. V 
It. 098, 724, t» O. W. It. 000.

Statement of Case by Arbitrators
Time—Remitting Hack Award.] —After a;, 
award is made it is too late to make an appli
cation for an order under s. 1 of the Arbitra
tion Act, It. S. O. 1897 c. 02, directing the 
arbitrators to state a cast for the opinion of 
the Court as to the admissibility and rele
vancy of evidence, or for the arbitrators to 
state a case for the opinion of the Court. 
The only case in which the Court will remit 
matters referred to an arbitrator for n 
considérât ion under s. 11 are : ( 1 ) where 
the award is bad on the face of it ; (2) where 
there has been misconduct, on the part of the 
arbitrators: (3) where there lias been an nil 
ini tied mistake, and the arbitrator himself 
asks that the matter may be remitted : and 
(4) where additional evidence has been dis 
covered after the making of the award. 
Where arbitrators received and gave effect 
in their award to certain evidence, and after 
the making of the award gave a certificate to 
that effect, and that they were in doubt 
as to whether they should have received the 
evidence :—Held, that the case did not come 
within any of the above four cases, and 
that an order to remit the matter back to the 
arbitrators should be refused. In re Grand 
Trunk R. IV. Co. and Petrie, 21 Occ. N. 529. 
2 O. L. R. 284.

Stay of Action—Partnership—Agreement 
to Refer—Enforcement. ]—Application by de
fendants to stay proceedings in an action by 
the personal representatives of a deceased 
partner to have the survivors account. Vn 
der partnership articles a sole arbitrator was 
appointed in case one of the partners should 
die before the expiration of the partnership 
term :—Held, granting the order to stay pro
ceedings, subject i" plaintiffs being perm 
at any time upon such material as they deem 
sufficient, to apply for appointment of a 
receiver or for an injunction. The right not 
limited to an application after award was 
made, reserving, however, a general liberty 
to apply at any time for the protection <>f the 
partnership property and to prevent the im
proper use or disposition of it pending the 
settlement of the matters in question. See 
<A>mpf.giiie de Senegal v. Woods. 53 L. J. N. 
S. v. 108. Royal Trust Co. v. Milligan. 0 
O. W. It. 470, 10 O. L. It. 450.
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Taking Down Evidence — Objection— 

Findings of arbitrators ■ Errors — Setting 
aside award—Costs—Uncertainty as to. Re 
(irimshuw and Grimshuw, 1 O. W. It. 744.

Time for Commencement of Running 
of Interest on Amount Awarded — 
Publication—Continuation — Judgment, lie 
Fielding and Town of Gravcnhurst, ‘2 O. \V. 
It. 83t>.

Time for Making Award Extension 
ufier Lapse.]—Arbitrators, amiables composi
teurs. and experts, become functi officio by 
ibe lapse of the delay fixed for the perform
ance of their duties. If the period fixed has 
expired without any report having been made, 
the submission becomes inoperative, and the 
Court cannot thereafter grant au extension 
of the delay. Beaudoin v. Dubrule, Q. It. lit)
S. C. 575.

Time for Making Award - Last day 
falling on Sunday—Judicature Act — Parti
tion—Rights of co-parcener—Statute of Limi
tations—Adverse possession, lie Mullin and 
UnlliH, 2 O. W. It. 874.

Time for Making Award — Power to 
Extend—Umpire.] — Hy the terms of an 
agreement for submission to arbitration the 
matters in difference between parties were re
ferred to the award, etc., of M. and B., and 
in case they disagreed, or failed to make their 
award before the 1st August then next, 
then to the award, etc., of such umpire as 
said arbitrators should nominate and appoint, 
“so as the said arbitrators or umpire do make 
ami publish his and their award ready to be 
delivered on or before the 10th day of August 
next, or on or before any other day to which 
said arbitrators or umpire shall, by writing 
indorsed on these presents, enlarge the time 
for making such award or umpirage Held, 
per Ritchie, J., and Graham, E.J., that nu
de: the terms of the agreement, the power of 
the arbitrators to consider and deal with the 
questions submitted absolutely terminated on 
the 1st August, after which date the umpire 
was the only person who had authority to 
make an award :—Held, also, that the arbitra
tors had no authority to extend the time 
within which the umpire could make his 
award, and that, as such time, if not legally 
extended, expired on the 10th August, and 
the umpire did not attempt to extend it until 
tlm 20th September, the award made by him 
was irregular and void, and the plaintiff could 
not recover :—Held, also, that the provisions 
of the Arbitration Act, Acts of 1805 c. 7, s.
- (e), were not applicable, a contrary inten
tion being expressed in the submission which 
lixed the date before which the arbitrator 
was to make his award or extend the time :
- Held, also, that the section, if applicable, 
would not assist the plaintiff, ns the umpire 
did not begin to extend the time until the 
-"th September, and the authority of the 
arbitrators had terminated more than a month 
previously. McDonald, C.J., and Meagher, 
•I.. contra, llotmcs v. Taylor, 33 X. S. Reps.

•Sti Constitutional Law—Insurance— 
Municipal Corporations — Railways 
Water and Watercourses.

ARCHITECT.
Contract to Prepare Plans -Il'orA- not 

rrocrcdrd with—Commission on Estimated 
1 "*M—The plaintiff was engaged bv the de-

| fendants to prepare plans and specifications 
I for an hotel building to cost not more than 
| 84,000 or $5,000, for which he was to receive 
I a commission of two per cent, on the cost,
: with one per cent, additional for superin- 
! tendence. Instructions as to size, number of 
j rooms, &c., were given by the defendants. 

Before the plans were completed changes were 
made, by additions to the original plan, in
volving an additional expenditure of $1,500. 
The plans were approved of by the defendants, 
when completed, and tenders called for, and 
the work partly proceeded with. It was then 
found by the defendants that, owing to an 

1 advance in the price of materials, the build
ing would cost much more than they had ex
pected, and the work was stopped :—Held, 
that the plaintiff was entitled to recover 
from defendants the stipulated commission 
of two per cent, on the estimated cost of the 
building with the additions agreed upon. 
Iluteliinsun v. Conway, 34 X. S. Reps. 554.

Fees—Action for—Counterclaim for negli 
geuce—Questions of fact—Appeal. Russell 
v. McKerehar (Man.), 1 W. L. R. 138.

Fees—Tariff—Association of Architects— 
Registration.] — An architect, in order to 
avail himself of the tariff of the Province of 
Quebec Association of Architects, in support 
of a claim for services as architect, must 

i establish that he is registered ns a member of 
the association under the Act 61 V. c. 33 

I (Q.) Beaulieu v. Lapierre, Q. R. 26 S. C. 1.

Mistake in Estimates - - Liability.] — 
Decision of Irving. J., 8 B. C. It. 7, holding 
the defendant, an architect, not liable for loss 
caused by error in estimates, affirmed by the 
full Court. Grant v. Dupont, 8 B. C. R.

ARREST.

Affidavit to Hold to Bail—Residence of 
Parties.]—In an action for false imprison
ment of the plaintiff it appeared that he was 
arrested upon a capias issued by a justice of 
the peace:—Held, that the affidavit upon 
which the capias was granted was sufficient, 
although it did not state the places of resi
dence of the parties so as to shew jurisdic
tion. Temperance and General Life Assce. 
Co. of North America v. Ingraham, 35 N. B. 

! Reps. 51U.

Application for Discharge Onus 
: Intent to Defraud — Former Absconding — 

!nsolveney—Bond — Restoration, j — The ex- 
I peeled departure from Ontario with intent to 

defraud is an essential ingredient of the case 
to be made out by the applicant for an order 

i of arrest, but it is a question of fact, and the 
I Judge may infer it from the facts and circum

stances shewn by the affidavits. The decision 
! of the Judge who grants such an order is sub

ject to review, but the onus of showing that 
I he was wrong rests upon the party who com- 
I plains of it. Under the circumstances of this 
! case the order was rightly made. The former 
! conduct of the defendant in respect to the 

same debt was a fact or circumstance to be 
| taken into consideration on the question of 

intent. The impecunious or insolvent cpn- 
: dit ion of the defendant does not. of itself, 

minimize or rebut the fraudulent intent.
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Decision of n Divisional Court, 11* V. It. 
ju7. -M* Occ. N 305, reversed :—Held, also, 
that ‘ li" ovil. r of the Court below direct
ing that the bond given by the defendant 
shouhî be delivered up and the surety therein 
released, was erroneous; the bond ought to 
have remained upoa the files of the Court, 
being n record thereof ; and the order ought 
only to have directed that an exoneratur lie 
entered thereon ; therefore the bond should 
be restored. Via in v. Haiti y, 21 Occ. N. 518, 
2 O. L. K. 362.

Attachment—Affidavit—Cause of Action 
—Subsequent Attaching Creditor—Motion to 
Set Aside Prior Attachment — Statua.j — 
An application by n subsequent attaching 
creditor to set aside a previous attachment 
under the Absent or Absconding Debtors 
Act, on the ground that the affidavit upon 
which the previous attachment was made did 
not disclose a cause of action, and was not 
made by the plaintiff or his agent. The 
affidavit was made by the first attaching 
creditor’s solicitor, and set forth that the de
fendant was indebted for “ money lent, for 
goods sold and delivered, and for board and 
lodging," stating the amount due under each 
head :—Held, that the affidavit on which the 
first attachment issued was not made by ttfe 
plaintiff or his agent, as required by the 
statute, and the affidavit did not shew any 
cause of action against the defendant; and 
that the notice of application to set aside 
the attachment might lie amended by adding 
these grounds of motion ; and the application 
was granted. Carr v. Carr, 21 Occ. N. 312.

Attachment—Costs—County Court Ap
peal. | — The Supreme Court will not, as a 
general rule, grant an attachment to enforce 
the payment of the costs of an appeal from 
the judgment of a County Court. The costs 
should lie certified and application made to 
the Court below. MaePherson v. Samet, 34 
X. It. Reps. 550.

Bail Bond—Discharge—Exoneretur.] — 
Application for un order to deliver up the 
I Kind, given on the defendant’s arrest, to be 
cancelled, the action having been dismissed :— 
Held, that the order should be for the entry 
of an exoneretur on the bond, not for the deli
very up of the bond, following the old prac
tice ( Allison v. Desbrisay. Cochrane 10), 
there being no specific Rule in the Nova 
Scotia Judicature Act, on the subject. Wat
son v. Leukton, 23 Occ. N. 336.

Bail—Renewal—Default — lie-arrest.] — 
Default by a defendant arrested upon capias 
to renew the bail (a bondsman having died l, 
as directed by the order of the Court, is a 
good ground for ordering him into the custody 
of the sheriff. Beliveau v. Bosehen, 4 Q. P. 
R. 02.

Capias—Affidavit—Amendment—Time and 
Place of Debt. |—The affidavit required for 
the issuing of the writ of capias is not a 
proceeding susceptible of being amended. 2. 
Such affidavit must mention the time and 
place where the indebtedness occurred, within 
the limits of the provinces of Quebec and 
Ontario. Julien v. Chuna, 5 Q. P. R. 413.

Capias Affidavit—Debt.]—A capias will 
be quashed upon petition if the affidavit does 
not shew that the debt for which it was sued

out is a personal debt, or if it does not indi
cate the place at which the debt was created 
or became exigible. European Importing Co. 
v. Mallekson, 0 Q. P. R. 250.

Capias—Affidavit—" Immediately.”] —An 
affidavit for capias must set forth that the 
defendant is immediately about to leave the 
pi evinces of Quebec and Ontario, and a capias 
issued upon an affidavit merely, stilting thm 
the defendant is about to leave the said 
provinces, will be quashed on petition to that 
effect. Kidd v. MacKinnon, 5 Q. P. R. 177.

Capias — Affidavit — Information.] 
Where, in an affidavit made to obtain a writ 
of ca. re., the plaintiff swears that he is in
formed of the facts upon which he relies in 
secure the issue of the writ, lie must give the 
name of the person who has furnished him 
the information, and if he fails io give it tie- 
writ of capias will be quashed upon the peti
tion of the defendant. Lemieux v. Bussicie, 
Q. R. 18 S. C. 4Vi>.

Capim —Affidavit—Intended Departure 
“ Immediately.''J—The omission of the word 
“ immediately," in the affidavit for capias, in 
connection with the intended departure of 
the debtor, is fatal, and the capias will be 
quashed and set aside. Kidd v. McKinnon, Q. 
It. 20 S. C. 300.

Capias—Affidavit—Residence of Parti«•* 
Place where Debt Contracted.]—When it ap
pears by the affidavit for capias that the 
plaintiff as well as the defendant resides in 
the province of Quebec, it is not necessary 
to allege specially that the debt was con
tracted within the Province. Beauchcmin v. 
St. Pierre, 5 Q. P. R. 484.

Capias — Affidavit to Hold to Bail 
Essentials — Residence of Parties — Place 
where Debt Created or Payable.]—It is not 
sufficient to state only that the debtor resides 
in the province of Quebec, to give a right to a 
capias against him ; but it is essential to in
dicate the place where the debt was created or 
is payable and that such place is within the 
limits of the province of Quebec or of On
tario. D'Amico v. (falardo, 7 Q. P. R. 234.

Capias — Affidavit to Hold to Bail 
I'alsity of Allegations in- Answer Setting ni> 
New Pacts—Inscription in Law. I—A special 
answer setting up new facts will not be per
mitted on an application to set aside a writ 
of capias based on the irregularity of the 
affidavit and the falsity of the allegations con
tained in it ; such an answer will be struck 
out on an inscription in law. Deniers v. 
(lirard, 7 Q. P. R. 134.

Insufficiency of.]—A capias issued upon an 
affidavit which does not state that owing to 
the secretion charged, the plaintiff will be de
prived of his recourse against the defendant, 
is illegal, and will be quashed on petition. 
Hochar v. Drimcr, 7 Q. P. R. 156.

Capias — Affidavit to Hold to Bail 
Particulars of Damages.]—An affidavit for 
the issue of a capias in an action for damages 
should state the time and place where tin1 
acts which caused the damage were com
mitted. (fourra v. (fourra, 7 Q. P. R. 157.
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Capias—Assignment by Debtor—Previous 

Fraudulent Acts.J—A debtor who has made 
an assignment for benefit of creditors cannot 
be arrested on a capias for fraudulent acts 
committed before his assignment. Demers v. 
Meunier, 7 Q. P. R. '214.

Capias—Debt — Partnership — Plaintiff 
Claiming Fixed Hum - Defendant Leaving 
Province.] — In an action accompanied by 
capias ad respondendum, the plaintiff made 
affidavit, and also alleged in his declaration 
that the defendant was liersoually indebted 
to him in the sum of $100, the plaintiff being 
entitled to one-fifth of the profits of a partner
ship, of which he and the defendant were 
members, which partnership had realized $.100 
profits, and that the defendant was about to 
leave the provinces of Quebec and Ontario 
with the entire sum. On inscription in law :
— Held, that by the alleged illegal appropria
tion of the entire profits and the intended de
parture therewith, the defendant's possession 
of the sum of $."»00 had changed its nature, 
and that, without the previous institution of 
an action pro socio, a personal indebtedness 
existed on the part of the defendant to a co
partner entitled to a share of the sum illegally 
appropriated, which was sufficient to justify 
the issue of a capias under art. 805, C. C. 1\ 
Ferries v. Vathakos, Q. It. 25 S. C. 530.

Capias -Demurrer — Exception.] — A de
murrer to a capias will not be struck out on 
exception to the form, the defendant being at 
liberty to demur instead of proceeding by 
petition to quash. Todd v. Murray. 3 Q. 1\ 
K. 521.

Capias — Description of Defendant — 
Change of Residence—Stamps.]—In a writ 
of capias after judgment, it is sufficient to 
give the same description of the defendant as 
that contained in the original writ of sum
mons. although the defendant may have mean
while changed his place of residence ; and 
such a writ is sufficiently stamped, if it bears 
the stamps required on an alias writ. Ed- 
grrton v. Lapierre, Q. It. 27 S. C. 20.

Capias—Execution in Another Province.]
- When the Superior Court has jurisdiction 
with respect to the subject matter of the prin
cipal action, it can issue a writ of capias for 
vxecutiou in the province of Ontario, because 
the code of procedure has only re-enacted 
the provisions of the laws of the old province 
of Canada, of which Ontario formed part. 
(Iravel v. Lizotte, 7 Q. P. It. 201.

Capias—Petition to Quash—Deposit—In
cidental ('apias—Declaration—Time.] — A 
petition to quash a capias, based not upon 
the grounds mentioned in art. 910, C. P.. but 
upon formal grounds, is subject to the deposit 
required with preliminary exceptions. 2. The 
ileelnration of an incidental capias must he 
deposited at the office of the Court within 
three days after service of the writ. Rad- 
lord v. Hickey, 5 Q. P. It. 311.

Capias—Satisfaction of Debt and Costs— 
Haiti tiff Proceeding After—Exception to the 
Form.]—When a person arrested on a capias 
delivers a certain sum in money and goods to 
the bailiff in satisfaction of the debt and 
o-sts. the plaintiff’s proceeding on his writ of 
rupins without returning to the defendant" 
thi' goods delivered to the bailiff, unlawful

though it be, is not such an irregularity as 
can be taken advantage of by an exception 
io the form. Wilkins v. Marchildon. 7 U. P. 
R. 31.

Capias—Security Money—Payment Over 
—Motion.]—A plaintiff, who has succeeded 
upon a capias, cannot demand by motion that 

I the deposit made with the sheriff by way of 
i security shall be paid over to him. Rosen-

bit ", y. BeUmkow, 5 Q. P. It. ITS.
Capias Setting Aside—Irregularity—.tc- 

: lion for Malicious Prosecution.]—Action for 
j malicious prosecution. The plaintiff was 

arrested "Ht Yarmouth under a capias issued 
under the provisions of the Towns Incorpor
ation Act. The capias was set aside by a 
stipendiary magistrate, and the plaintiff dis- 

j charged, because the amount of his travelling 
1 fees was not indorsed on the writ, as is re- 
; quired when the person summoned or arrested 
1 lives out of the county. The plaintiff then 

brought this action. The plaintiff urged (1) 
nullity of the capias; (2) that the affidavit 
was not made bona fide and that it was false 
in two particulars, viz., because no debt was 

j due, and because there was no ground for 
the affidavit, the ordinary meth-xl of proce
dure. by summons, being all that was requi- I site :—Held, that the capias was not void, 
and that the affidavit was made bona fide.

: Irwin v. Lawson, 21 Occ. N. 354.

Capias- Writ of Summons - Failure to 
Serve-Expiry—Nullity—Waiver—Costs.] — 
A writ of capias is essentially a writ of sum
mons as well as one authorizing an arrest, and
the articles governing the writ of summons,
save any special exception made by law, 
apply to it. Where a writ issued after judg
ment has not been served within six months 
after its issue and no Judge's order extending 
its life has been made within the six months, 
the writ becomes nonexistent. The absolute 
nullity of the writ is not a mere irregularity 
which, under art 176, (\ I’., would be waived 
by failure to invoke it within the delays pre- 

! scribed for filing preliminary exceptions, but 
where such nullity is not so invoked, costs 
will not he granted. Demers v. Oirard, 7 Q.
I*. R. 214.

| Ca. re. — Affidavit — Debt — Identity of 
Plaintiff.]—The affidavits leading to an order 

i for ca. re. must shew that there is a debt due 
from the defendant to the plaintiff. It is not 
sufficient to shew that there is a debt due 
from the defendant to one who bears the same 
name as the plaintiff. A statement in an 
affidavit that deponent has caused a writ of 
summons to be issued against defendant, 
without stating in what action the writ was 
issued, io not sufficient to shew that plaintiff 
and deponent are one and the sa me person.

1 Wehrfritz v. Russell. 9 B, ('. R. 79.

Ca. re.— Costs—Set-off—Stay of Execu
tion.] — Motion to set aside an order for 
arrest, it being shewn that the defendant did 
not intend to leave the province. The Judge 
directed that the order for arrest be set aside 
with costs. The plaintiff asked that the costs 
be set off against the judgment which the 
plaintiff expected to recover against the de
fendant. Order for costs to the defendant, 
but execution therefor staved for 30 da vs. 
Resniek v. Pettis. 24 Occ. N. 238.
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Ca. re.—Execution in Another Produce.] 

—A debtor about to leave the province of On
tario may be arrested there ui>oii a capias, by 
a bailiff of one of the Courts of the province 
of Quebec. Schmidt v. Carbonneau, 6 Q. 1*. 
It. 211.

Ca. re. -Form of Writ—Sum in on» to Set 
Aside—Appearance—( 'osts—Terms.\ —Held, 
ou a summons to set aside a writ of ca. re., 
that it was bad because it did not state the 
nature of the cause of action. 2. It is not 
necessary for a person arrested under a writ 
of ca. re. to enter an appearance before apply
ing for bis discharge. 3. The defendant 
having asked for costs, the order for his dis
charge should provide that no action be 
brought against the plaintiff or the sheriff by 
reason of the capias or the arrest. Wchrfritz 
v. Russell. 22 Occ. N. 217, I) B. C. R. 50.

Ca. re.—Irregularity or Nullity—Waiver 
by Hiving Hail.]—After the issue of the writ 
in an action, a summons was issued intituled 
“ in the matter of an intended action — 
Held, that it was wrongly intituled. A Judge 
has power to direct a summons to be issued 
and made returnable in a registry other than 
that where the writ was issued. By the giv
ing of special bail, a defendant arrested on 
a capias waives his right to object to the 
writ. Tanaka v. Russell, 22 Occ. X. 128, 0 
lî. C. R. 24.

Ca. re.—Partnership Action,|—There is 
no ground for the issue of a capias in a part
nership action in which a lixed sum is claimed 
from the defendant, being the plaintiff's share 
in the profits of the partnership, the whole of 
which the defendant has appropriated. Fer- 
ries v. Vathakos. 0 Q. V. R. 388.

Ca. re. — Service Out of Province — 
Vulidity.] — The service, in the province of 
Ontario, of a ca pins issued in the province of 
Quebec, according to the iiermission of a de
puty pruthonotary, allowing the service to be 
made in Ontario on any day and at any hour, 
is valid. Bernard v. Carbonneau, tl Q. I*. It. 
104.

Ca. sa.—Concurrent Writ—Expiry of Ori
ginal—Invalid Arrest—Application for New 
Writ—Concealment of Material Facts.]—A 
«•oncurrent writ of ca. sn. should not be issued 
after the original writ with which it is con
current has expired by lapse of time under 
Con. Rule 874. and a concurrent writ so 
issued will be set aside as having been im
properly issued. The right to make a motion 
t.i be discharged from custody upon the merits 
and upon the ground of concealment by the 
plaintiff of material facts upon the applica
tion founded upon Con. Utile 1047. is confined 
to the case of an order for arrest made before 
judgment, and does not extend to a ca. sa. 
The defendant had Is-en arrested under an 
invalid concurrent writ of ca. sa., and was in 
llie custody of a sheriff, to the knowledge of 
the plaintiffs’ solicitor, who prepared an affi
davit entirely suppressing the fact of the 
arrest, upon which he obtained an order for 
and issued a new writ of ca. sa. Vpon an 
appeal to a Divisional Court from an order 
of a Judge in Chambers refusing to set aside 
the latter order and writ, and a motion to 
be discharged :—Held, that the application 
should not be treated ns an appeal upon new 
material from the discretion of the Judge who

made the order, as such au applicatioi 
having for its object, the setting aside of th 
order and writ, must upon the authorities 
have failed : Darner v. Busby, 5 P. It. at p. 
381). It was really au application to the un 
doubted jurisdictiou of the Court to set 
aside, iu its discretiou, orders which had been 
made by tile wilful concealment or perversion 
of material facts ; and a clear case had been 
made out and the order and writ should h. 
set aside and the prisoner discharged from 
custody. Merchants Bank v. Sussex. 22 Or, 
N. 387, 4 O. L. R. 524, 1 O. XV. R. 572, 081.

Ca. sa.—Description of Plaintiff—Fee. \ 
lu a capias issued after judgment the plaintiff 
may be described as he was in the original 
act ion, and this even if he bus changed Ids 
domicil since the institution of the action. 
Vpon a capias after judgment the fee is th, 
same as upon an alias writ. Edgerton v. 
Lapierre, 0 Q. P. It. 434.

Cause of Action—Tort—Negligence.] 
Vnder the provisions of paragraph 4 of art. 
853, C. P. a defendant iu an action for 
personal wrong is subject to arrest ; in this 
case the claim was for damages resulting 
from injuries sustained by plaintiff by a 
bicycle ridden by the defendant. Chouinard 
v. Raymond, Q. R. 18 8. C. 319.

Coercive Imprisonment — Judicial
Surety—Age Privilege — Personal Noli', 
Property—Time — Appeal.]—A person who 
becomes security for costs on an appeal bond 
is a judicial surety and consequently has no 
age privilege exempting him from coercive 
imprisonment : art. 833, C. C. P. 2. The ap
pearance of the surety, to oppose the issue of 
a rule nisi for coercive imprisonment, is eqtti 
valent to “ personal notice ” under art. 837, 
C. C. P. 3. Discussion of the personal and 
immovable property of the surety, who has 
made default to pay his bond, is not neces
sary liefore the institution of proceedings 
against him for coercive imprisonment. 4. The 
creditor is not obliged to wait during the six 
months allowed for an appeal from a judg
ment against the surety, before taking pm 
ceedings against him for coercive imprison 
ment. Borland v. Lamourcux, Q. R. 25 S. C. 
98. <1 Q. P. R. 106

Coercive Imprisonment—./imsf/ir/oni 
Amount of Judgment — Adding Costs to.] — 
The costs cannot he added to the damages ad
judged to make the amount up to $50 in 
order to justify an application for arrest in 
an action for personal wrongs. Campbell v. 
Jaslow, 7 Q. P. R. 78.

Coercive Imprisonment -Order for — 
Notice of Proceeding on—Petition to Set 
Aside Order.]—A petition against a judgment 
will not be entertained, where it is alleged 
that such judgment was not in fact rendered, 
if the petitioner has not inscribed en faux 
against such judgment. 2. No notice to the 
party is required liefore putting into execo 
tion an order for coercive imprisonment upon 
a writ or order of the Court in terms of art. 
838, C. P. Clément v. Bilodeau, 0 Q. P. R. 
60.

Coercive Imprisonment.— Pleading - 
Conclusion of Declaration.]—If a plaintiffs 
claim in its nature is such that it may afford 
ground for coercive imprisonment in execution 
of the judgment, conclusions to that effect
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may bi- made iu the declaration, provided the 
judgment sought is for u sufficient amount. 
Melochi v. Lulonde, 0 (j. P. It. 208.

Coercive Imprisonment—Proceedings— 
Irreyulurity.] — Proceedings leading to coer
cive imprisonment ought to be marked with 
certainty and full regularity and no rule will 
be maintained if the proceedings are irregu
lar. Mutual Life Assurance Co. of Canada 
\ I. in nuis. 0 Q. P. It. 35U.

Coercive Imprisonment —- When Writ 
map Isstii., A writ of contrainte par corps 
can only b« uforced according to law (ordi
nance 1007, title 34, article 11) fifteen days 
after “ signification " of the judgment which 
orders it ; and. it all events, fifteen days after 
the date of the judgment. Demers v. l’ayette, 
<„>. It. 26

Contraint, par Corps -When Claimable
Action fv< Damages—Malice.]—An action 

!"f damnv< > against a person who has out of 
malici i I used a tap used for the purpose oï 
supplying his co-tenant with water, is not an 
action in which the plaintiff can claim con
trainte par corps in default of payment of 
the damages awarded; and a claim for that 
relief will be struck out upon demurrer. 
Phaneuf v. Knight, 5 g. P. It. 70.

Contrainte par Corps—Executor—Ac
count.]—Civil imprisonment of a testamen
tary executor will not be ordered in an action 
in contestation of his account and to recover 
the alleged share of the plaintiff in the reli
quat of such account. Morris v. Meehan, (5 
Q P. It. 43.

Contrainte par Corps — Judgment — 
Moneys Collected—Judicial Authority.]—To 
be subject to arrest by virtue of art. 833, C. 
I’., a person must have had the care of moneys 
or other effects by virtue of judicial author
ity. and not otherwise. 2. A secretary- 
treasurer engaged by the syndics of a parish 
to raise the amount of a note for the con
struction of a church is not subject to arrest 
uimui a judgment condemning him to restore 
moneys received by him iu such capacity. ! 
Syndics of the Purish of St. Antoine de 
l.ongueuil v. (Jingras, 3 Q. P. II. 557.

Contrainte par Corps — Judgment 
Debtor — Concealment of Property.]—Held, 
alii fining the judgment in Q. It. It* S. V. 
803, that in the law of the Province of 
Quebec, even since the new Code of Proce
dure, the capias ad respondendum still exists, j 
and may be issued not only before but after 
judgment, as a means by which a creditor 
may arrest his debtor who, in order to 
defraud and cause the creditor to lose his 
remedy, conceals and abstracts his (the 
debtor's) property. 2. Article 807, C. P. ('.. 
does not contradict art. 832. The latter only 
applies to contrainte par corps, while the 
former refers to a capias, two absolutely 
different things. Elliott v. Quebec Dank. Q.
R. !• K. B. 532.

Contrainte par Corps — Release—As
signment of Property—Security—Time.] —A 
debtor in respect of damages adjudged 
against him for slander, and upon the point 
of being imprisoned under a writ of contrainte 
par corps, may obtain a stay of the writ if 
he makes an assignment of his property, pro

vided that he furnishes security to place him
self in the custody of the sheriff whenever 
he shall he required to do so. But the trans
fer of the property effected by the contrainte 
par corps does not permit of his being released 
before the expiration of the time allowed to 
creditors to contest it. Fréchette v. Prévost, 
4 g. P. 11. 4<M.

Contrainte par Corps —Right to—Per
sonal Injuries—Accident.]—Injuries caused 
by u simple accident resulting from the negli
gence of a person, without any intention on 
his part to injure, are not personal injuries 

I on account of which coercive imprisonment 
l can be ordered against such person. Chart- 

rand v. Smart, g. It. 23 8. 0. 304, 5 Q. P. 
11. 173.

Contrainte par Corps—Service on De
fendant's Attorney.]—After judgment against 

1 the defendant in an action for libel, the plain
tiff made a motion for a rule nisi for con
trainte par corps :—Held, that service of 
notice of such motion upon the defendant's 
attorney ad litem, authorized by an order of 
the Court, was legal and valid. Lulnb v. 
Kclluu. 4 Q. P. It. 42.

Contrainte par Corps -Writ—Exhaus
tion—Deputy-prothonotury.]—A writ or order 
of the Court or Judge for coercive imprison
ment is exhausted by the imprisonment of 
the debtor, followed by his liberation, and no 
new arrest or imprisonment can thereafter 
be executed in virtue of the said writ. 2. A 
writ or order for coercive imprisonment can
not he issued by a deputy-prothonorary of the 
Court, aud an imprisonment effected in virtue 
thereof is illegal. Daudet v. Archambault. »> 
g. P. H. 27.

Commitment in Civil Matter Habeas 
Corpus — Jurisdiction — Irregularities — 
Valuation of floods—Bailiff—Contrainte par 
Corps—Costs.]—A person who is restrained 
of his liberty under a warrant of commitment 
granted in a civil matter by a Court or 
Judge having jurisdiction, is not entitled to 
liberation under a writ of habeas corpus (art. 
1114, C. C. P.), and more particularly where 
no excess of jurisdiction is shewn. 2. Even 
if it were assumed that, notwithstanding the 
terms of art. 1114, the Court has power to 
inquire into the regularity of the proceedings, 
the absence iu the rule and commitment of 
a valuation of the goods, upon payment of 
which the guardian in default to produce 
goods would he entitled to be released, cannot 
be invoked by him as a ground for asking his 
liberatiou,—such valuation, under art. (558. 
C. C. P., being a right to be exercised by the 
guardian in default, and not a duty imposed 
upon the seizing creditor. 3. A bailiff of the 
Superior Court lias concurrent jurisdiction 
with the sheriff, for the execution of a writ 
for coercive imprisonment. 4. The fact that 
the writ of contrainte par corps, under which 
the petitioner for habeas corpus is detained, 

i culls on him to pay, in addition to the debt 
: and taxed costs, the costs of the writ of con- 
| trainte and of the arrest and commitment of 

the petitioner, is not an irregularity. Ex /*. 
Kenotasse. g. R. 13 K. B. 185, <5 g. P. R. 
SU.

Discharge—Terms — Action — Costs —■ 
Discretion.]—Where an order to arrest is 
made upon materials which justify it, al
though the defendant may be discharged from
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custody under it upon fresh affidavits, the 
Judge may, in his discretion, impose terms of 
bringing no action, and may withhold costs. 
Sullivan v. Allen, 21 Oec. N. l(il, 1 O. L. It. 
53.

Disobedience of Decree for Payment 
of Money.)—Where the defendant made de
fault in paying to the plaintiff, under the 
decree of the Court, a sum of money received 
by the defendant as a donatio mortis causa in 
favour of the plaintiff, au order was granted 
for an execution against nis Ix-ly. An o-der 
for an execution against the body of a party 
in default under a decree for pa y mem of 
money will not be granted where the Court 
is satisfied that the party in default has no 
means, and has not made a fraudulent dis
position of his property, and his arrest is 
sought for a vindictive purpose, or to bring 
pleasure to bear upon his I rim.Is io come to 
his assistance. Thorne v. Terry, 21 Oec. N. 
542, 2 X. it. Eq. Reps. 270.

Intent to Quit Ontario - Alimony—De
sertion of wife—Return to Ontario—Fraudu
lent Intent—Discharge—Terms—Restraint on 
disposition of property. Southorn v. Soufhorn.
2 O. W. It. 1189. 3 O. W. R. 51.

Intent to Quit Ontario - Discharge— 
Disposition of property. Thom/mm v. dree ne,
3 O. W. R. 310.

Intent to Quit Ontario—Intent to I><•- 
fraud—Foreigner. Ilenry v. Ward, 1 O. W. 
It. 222, 655, 2 O. W. It. 422.

Intent to Quit Province \ egativiny— 
(tnler Set A aide—Appeal—Inference—Effete 
Order—Coals.]—The defendant was arrested 
under an order for arrest granted on the affi
davit of the plaintiff's solicitor that lie had 
probable cause for believing, and did believe, 
that the defendant, unless lie was arrested, 
was about to leave the Province. The order 
for arrest was set aside, and the bond direc
ted t" i"' delivered up t<> I-- cancelled by order 
of a Judge, who was satisfied, on reading the 
affidavits produced before him. that the de
fendant. at the time of his arrest, was not 
about to leave the Province :—Held, that the 
order was one that the Court on appeal would 
not interfere with. 2. Following Hunt v. 
Harlow, 1 Old. 709. that a statement of belief 
that the defendant is about to leave the pro
vince being all that is required under the 
practice to procure an order for arrest, the 
defendant is entitled to be discharged if lie 
negatives that intention, unless the plaintiff 
can state facts from which it can be clearly 
inferred that it was the intention of the de- 

, fendant to leave. 3. That such an inference 
was not to he drawn from affidavits merely 
tending to shew that defendant was keeping 
out of the way to avoid service of an order 
for his examination under the Collections Act. 
—4. That it would be futile to allow the 
plaintiffs' appeal, ns. at the time the order 
for th-> defendant’s examination under the 
Collections Act was served, the order for 
arrest was effete, and the bond cancelled, and 
n> stay of proceedings had been obtained, 
and the liability of the sureties could not be 
restored. 5. That while the defendant was 
entitled to have the plaintiffs' appeal dis
missed with costs, the costs must be set off 
against the plaintiffs’ judgment in tin- action.

McLaughlin Carriage Co. v. Fader, 34 X. S. 
Reps. 534.

Judgment against Married Woman
Proprietary liability—Form of order—Intent 
to quit Ontario. Doull v. Doelle, 4 O. W. R. 
525, 5 O. W. R. 238. 253. 413, 0 O. W. R. 39.

Judgment Debtor—Application for Dis
charge— Interest in Heal Estah----droning
Crops Tenancy by the Curtesy.J—A judg
ment debtor, having made application to be 
discharged from custody under an execution 
issued out of a justice's court, in the course 
of his examination disclosed that he and his 
wife resided upon laud of which his wife 
had the fee. and tlmt there were growing crops 
upon it created by his labour :—Held, that, 
as this disclosed an interest in real property 
that could not he taken under an execution 
issued out of a justice's Court, the debtor 
could not be discharged. The husband's estate 
of curtesy exists during tile lifetime of the 
wife. Ex />. deldert—In re (Jeldert v *oar. 
34 X. B. Reps. 612.

Order for—Defendant in custody on crim
inal charge — Motion to set aside order - 
Forum. Greer v. Powell, 2 O. W. 11. 04.

Order for—Intent to quit Ontario—Mo
tion for discharge—Bail—Rule 1047. Adams 
v. Sutherland, Josh v. Sutherland, 0 O. W. 
It. 434, 10 O. L. It. «45.

Order for Discharge — Jurisdiction 
Fuels Appearing in Order—Disclosure—Cer
tiorari.]—An order of discharge made by » 
clerk of the peace under 59 V. c. 28, s. 32 
l X.B.), which states that tb party discharged 
had been in custody in the county of Victoria 
by virtue of an order of render made by the 
police magistrate of the < istrict of Andover 
ami Perth Civil Court : that due notice of 
disclosure had been given : and that the 
hearing took place at the time and place 
mentioned in the notice ; and is signed by tin- 
clerk of the peace for the county of Victoria, 
is a sufficient statement on the face of the 
order of the territorial jurisdiction of tin- 
officer making the same, and will not be 
quashed on certiorari. If there is evidence 
from which the officer milking the order for 
discharge might be satisfied that a full dis
closure had been made, the Court will not 
set aside the order, even though not satisfied 
that the disclosure is a full one, or of the 
bona tides of it. Beat v. Straton, Ew /-. Pi 
3« X. B. Reps. 388.

Order for Imprisonment of Debtor -
Eight of Appeal—Certiorari—Debtor Divest
ing Himself of Property—Payment of In 
other Debt—Statement of drounds for Oulu 
—Evident■< (liven in Former Proceeding. |— 
The fact that, by «1 V. c. 28. s. 8 (N.IU. 

j amending 59 V. c. 28, an appeal to the Su- 
I preme Court is given from au order of im

prisonment under ss. 4«. 48. 49, 51, and 53 
of the latter Act, does not deprive a party 
affected by such order of his right to a cer
tiorari. and the Court will grant the writ, if. 
in their opinion and discretion, the eircum- 
stances warrant it. An order for imprison
ment made by a County Court Judge on tlm 
ground that the debtor, since being 
and held to bail, has divested himself of the
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means of paying the debt for which he is 
sued, is bad if it does not shew ou its face 
the grounds upon which it was issued ; the 
mere payment of u bona tide debt, after he 
is sued, is not such a divesting of property as 
will render the debtor liable to imprisonment 
under the Act ; and an order based upon the 
evidence given in a former proceeding against 
the debtor, and not re-proved upon the hear
ing of the application for the order in ques
tion, is bad. Hex v. Forbes, Ex p. Dean, 
36 N. It. Ilepe. 58U.

Order for—-Vofive to Defendant.]—ru
der art. 8ît7, C. P. C., an arrest cannot be 
allowed except upon a special order granted 
by the Court after notice personally served 
on the party liable to arrest. Hidgctcag v. 
Duckworth, i). It. 18 S. C. 126.

Personal Injuries—Judgment—Du mages 
—lies Judicata—Assignment for Creditors.] 
—The law understands by injury what is 
saiu, written, done, or omitted with the de
sign of offending some one in his honour, and 
by the word personal it includes trespass even 
without the design of dishonouring. 2. Arrest 
cannot be ordered for damages caused to 
some one in his property only. It. A judgment 
awarding damages to a person as well for 
rehabilitation of the molestation to which the 
defendant has exposed him. ns for compen
sation for the loss of time and disbursements 
which he has incurred, without making 
a distinction between these two heads of dam
ages, attributes no part of the sum awarded 
to iiersonal injuries ; and if it did so, it would 
not afford the answer of res judicata to an 
application for the arrest of the defendant for 
non-payment of the sum fixed by such judg
ment. 4. A debtor who makes an abandon
ment of his assets, regular and not contested, 
is exempt from arrest for a cause arising 
before the filing of his schedule. Bedard v.

rusboillot. 3 Q. 1’. It. 372, Q. It. 18 S. V.an.
Privilege—Witness—Order for Committal 

—Habeas Corpus — Order under Collection 
Act—Excessive Fees—Remedy.]—The appli
cant was arrested at the city of Halifax, at 
which place he resided, by the sheriff of tin- 
county of Halifax, under an order for his 
arrest, on the 11th February, 1904, while he 
was going to his place of business and return
ing to his home, about three-quarters of an 
hmii- after he had left the Police Court at 
Uiilifax, where he had attended to prosecute 
and give evidence as a necessary and material 
witness for iiv Crown in a prosecution Insti 
tilted by himself the previous day for an 
aggravated assault committed on him on the 
tlth February, 1!H>4. On a motion to dis
charge the prisoner from custody, the sheriff 
to an order in the nature of a habeas corpus, 
under H. S. N. S. c. 181, “ Of securing the 
Liberty of the Subject,” returned the above 
order for arrest as the cause of the prisoner's 

i detention :—Held, dismissing the application, 
| that, in all the circumstances, and ns the 

Judge's order was of a punitive and quasi- 
criminal character, the prisoner ns a witness 
was not privileged from arrest under it. 2. 
That the order was one that could not be im
peached under habeas corpus proceedings. 
J. That in view of s. 37 of the Collection Act, 
which makes the judgment of the Judge upon 
the appeal under the Act final, the prisoner’s

remedy, if any, was either to tender the 
amount properly due or to sue for the penalty 
for taking excessive fees provided by s. 2 of 
U. S. N. S. e. 185, but that in any event, un
der s. 40 of the Collection Act, even if tue 
present application lay, as the evidence taken 
upon the examination shewed that there was 
ground for malting this order, the application 
should be refused. In re Urine, 24 Occ. N. 
145.

Privilege -Execution—Inferior Court 
Action on Limit Bond—Assignment by Sheriff 
on Same Day—Holiday—Sitting of Court. | 
—The arrest of a person, having privilege by 
reason o' his being an officer of a Superior 
Court, under an execution issuing out of the 
City Court of S., is not void, nor does such 
privilege afioid any defence to an action on u 
limit bond entered into by such officer in order 
to obtain 1ns discharge. If two things are 
done upon lb.- same uuy, it will be assumed 
that i hat which ought to have been first done 
was so done; therefore in an action upon a 
limit bond by the assignee of the sheriff, it 
was held, in the absence of proof to the con
trary 'lint, though the assignment and the 
writ commencing the action was dated upon 
the sunn day, the bond was assigned la-fore 
the writ was issued. The assignment by the 
sheriff being a mere formality, only ^>mg i<» 
shew that the assignee was satisfied with the 
security, the date thereof was immaterial. 
Where a Court was by statute bound to sit on 
a certain day in each week unless Christmas 
Day, New Year’s Day, or any other legal 
holiday should fall upon such day : — Held, 
that a day proclaimed by the (Jovernor-Ceu- 
erul and the I Jen tenan t-Uovern >r as a holiday 
for a general public thanksgiving was a legal 
holiday within the meaning of the Act, and 
that the Court was not bound to sit upon 
such a day. Dibblcc v. Fry. 35 N. B. Reps.

Simple Arrest—Motion to Quash Writ— 
Impeaching Debt.]—By the new code of pro
cedure, ou a iietition to quash a simple writ 
of arrest, the existence of the debt may be 
impeached ; one of the essential allegations 
of the affidavit made on obtaining the writ 
beiug the existence of a debt. Quebec Bank 
v. Balle, y. It. 13 K. B. 44.

See Criminal Law — Malicious Proce
dure—Parlia m ent—Sheriff—Trespass. .

ARREST OF JUDGMENT.

See Judgment.

ARSON.

Sec Criminal Law.

ARTICLED CLERK.

See Solicitor.
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Action for—Bur—Conviction.]—A defen
dant charged with having committed an 
assault with intent to do bodily harm, on 
being asked by the justice whether he would 
be tried before him summarily or by a jury, 
elected lo be so tried by bim, aim pleaded 
guilty. This was objected to by the prose
cutor, when the justice stated that he would | 
first ascertain the extent of the assault. After 
hearing the evidence he adjudicated upon the 
case and drew up a conviction imposing on 
the defendant a fine and costs, which the 
lut ter paid :—Held, that the justice was act- 
in . uuder the special statutory authority for 
tlu trial of indictable offeu. -s conferred by 
ss. 783 (c) and 780, under which the defen
dant is nui relieved from civil proceedings 
for the same assault. Clarke v. Rutherford,
2 u. I- K.

Action for—Justification — Trenpans - 
Ouster—Damages.J—A plaintiff, who knew 
the rules of an industrial establishment in 
which persons from outside were not allowed 
to speak or communicate with the employés, 
without special permission, cannot recover 
from the defendant, manager of such estab
lishment, damages for assault and buttery, 
where the manager ordered him to leave the 
premises, and, upon his refusal to do so, used 
ordinary force to eject him ; and even if the 
plaintiff should shew that lie was seriously 
injured by such assault, the action will still 
be dismissed if it is established that in the 
course of the resistance and altercation the 
plaintiff assailed the defendant. Mc M'trick 
v. Songster, 3 Q. 1*. It. 44$ ‘

Action for—Particulars.]-—The plaintiff 
sued for damages for an assault and battery 
on the 0th April, 1003, on the S.S. “ l)a- ! 
home," then being in Demerarn ; also for an ! 
assault and battery on board the “ Da home,” I 
then being on the high seas :—Held, that, as 1 
the month of April might cover an assault 
and battery other than tint of the 0th, there 
ought to be particulars in order to prevent J 
surprise at the trial. An assault is such an 
easy thing to commit that notice of the parti
cular occasion should be given. Watson v. 
Lcukton, 23 Dec. N. 247.

Justification—Removal of Intruder from 
Legislative Building—Authority of Speaker— 
Licensee — Damages.] — To an action for 
assault, the defendant pleaded that he was 
chief messenger of the House of Assembly, 
and that it was one of his duties ns such to 
preserve order and decorum in the House, 
and about the precincts and corn dors there
of ; that the plaintiff was creating a distur
bance . i the House, etc., -.ml ifei-iv-v.i with 
the members of the House in the discharge 
of their duties, and that, the defendant, having 
first requested the plaintiff to cease making 
such disturbance, which :he plaintiff refused 
to do, removed her, using no mure fore;* than 
was necessary ; that the House of Assembly, 
through the Speaker, ordered the defendant to 
remove the plaintiff. It appeared on the trial 
that, at the time of the alleged assault, the 
ii<ns.- was in.i in eewlou, and tin jury were 
instructed that the defence that the defendant 
was an officer appointed for the purpose of 
preserving decorum, referred to a disturbance 
while the House and Committee were in ses

sion. The jury found in favour of the plain
tiff and assessed the damages at $500:—Held, 
per Townshend, .1., that the alleged assault 
having taken place outside the portion of th 
province building exclusively assigned to and 
occupied by members during the session, the 
Speaker hud no authority, as such, to inter 
fere with the plaintiff, and the justification 
pleaded by the defendant, that he acted un
der the orders of the Speaker, would not pro 
tect him ; that while the damages awarded 
were high, that was a matter peculiarly for 
the jury. l‘er Meagher, J., that no sufficient 
justification had been established, and the 
verdict could not be disturbed. Per Graham. 
I.'.J., that the plaintiff was only entitled to 
be. or remain, in and about the corridors, by 
virtue of some license, express or implied. 
that questions should have been submitted to 
the jury as to whether the plaintiff was there 
bona fide transacting business; whether a 
reasonable time had not expired ; and whether 
there was not a disturbance constituting an 
abuse of the license ; that either the Speaker 
or defendant had a right to request the de
fendant to depart, and had a superior right, 
which would justify her removal on her tv 
fm i! to go; that evidence of the defendant 
acting in the preservation of order was proper 
evidence to be submitted to the jury. Per Mc
Donald, C. J„ that the sergeant-at-arms, or 
any officer of the House, under the direction 
of the Speaker, may remove from the House 
and its precincts, during the session of the 
legislature, any person who obtrudes himself 
into the House, or its corridors, or remains 
there without permission, and in defiance of 
orders, causing annoyance, discomfort, or in
terruption to members : that the plaintiff be
ing in the House against the orders of the 
Speaker, and conducting herself in such a 
mnnnci as to incommode members in the 
transaction of public business, her removal 
was justified. Hubert v. Payson, 30 N. S. 
Heps. 211. Reversed, 24 Occ. X. 108. 34 S. 
(’. It. 400.

Police Constable 1 cting Yirtute Officii 
—Malice—Reasonable and Probable Cause— 
Excess of Violence—R. S. O. 1897. r. XS.J 
The defendant, a itolice constable of a city, 
on being directed by the clerk of the market 
having the superintendence of the market 
grounds and buildings, and of the persons.
hones, and vehicles frequenting it. :......
the supposed performance of, and with a 
bona fide intention of discharging his duly 
without any malice, compelled the plaintiff, 
a driver of a watering cart, to move with 
his cart from a position he had taken in the 
market place, in consequence of which a 
scuffle ensued in which the plaintiff was 
assaulted and injured. In an action for the 
assault, the jury found in favour of plain
tiff and awarded $300 :—Held, on appeal, 
that the defendant came within the protection 
afforded by R. S. O. 1897 c. 85, which applies 
even to officers acting illegally, where iliev 
do so in the supposed performance of their 
duty. 4 O. W. R. 4, 24 Occ. N. 349. 8 O. L. 
R. 251. Judgment appealed by plaintiff to 
the Court of Appeal, which restored the judg
ment at the trial. Kelley v. Barton. 2d 0. 
R. 008. affirmed in 22 A. R. 522. followed. 
Moriarity v. Harris, 6 O. W. R. 232. 10 0. I'
ll. <110.

See Criminal Law—Parliament—Tubs-
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1. Assessment Roll.

Contestation Prescription — Interrup
tion — Injunction.] — The contestation of a 
»|K*cinl assessment roll by a person named 
therein has not the effect of interrupting pre
scription as regards other persons subject to 
mk'Ii assessment. 2. Even where the party 
contesting obtains u temporary order enjoin
ing the city against making any collection un
der the roll attuckeU, prescription is not in
terrupted as regards other persons named in 
the assessment roll, where the making of such 
older is not objected to by the city, and 
where no steps are subsequently taken by the 
city to obtain its rescission, City of Mon- 
Inal v. Lund und Loan Co.. U. R. 23 S. ('. 
401.

11. ClIAttUK ON I*ANI).

Cost of Road-work -Pcrtonal Liability 
of I'nrchaser.)—A municipal corporation has 
no right or ction to recover the costs of road
work agaii.it the subsequent purchaser of the 
hind assessed, but must first take judgment 
against the person liable for such work. 
Inunship uf not ton v. /)e Lorimicr, (j. R. 24
8. C. 07.

School Rates - Hypothec— Uegittration 
-Judgment—Sale — Interest— Conta — Prr- 

teripffon.]—School rates constitute a privi
leged claim upon immovables (art. 2UOD. 2011. 
C.C.), and are exempt from the formality of 
registration (art. 2084, C.C.). 2. Where, un
der a specific provision of the law, a hypothec 
exists without registration, a judgment upon 
the debt does not need to lx- registered in 
"fder to preserve the hypothec, nor does sale 
I'urg-- the projierty therefrom. 3. The hypo
thec also covers interest and the costs of a 
Personal judgment against the debtor, such in
terest and costs being accessories of the debt 
(art. 2017, C.C.). 4. An action and judg
ment against the principal debtor interrupt 
the three years' prescription as against those 
who acquire the property from him. West- 
m«*nf School Commissioners v. Pitt, Q. R. 24

School Rates Hypothec—It eg i «trot ion— 
nrtonal Liability of Purchaser.]—A person

who acquires land after the imposition of a 
school assessment upon it, is not personally 
liable for the payment thereof, although the 
assessment is a special charge upon such prop
erty, bearing hypothec without registration. 
Hinton School Commissioners v. Uc Lorimier, 
lj. R. 24 8. C. 48.

School Rate —Illegality—(Jnaahing.] —A 
motion to quash the rate brought into the Su
preme Court by certiorari, 24 Occ. N. 95. In 
fixing the rate the assessors levied no poll 
i a a. as required by law, thus increasiug .lie 
tax ou property of all the ratepayers :—livid, 
that the whole rate should he quashed. In 
re Cape Union School Seel'»! .Vo. Ml. 24

School Taxes Returns of treasurers of 
school districts — Continuation — I'noceupied 
and unyutented lauds—Homestead holdings— 
Liens of loan company — Constructive occu
pancy. Itc Attorney-General for Aorth-Wcst 
11 rritorica and Canada Settlers Loan and 
Trust Co. (N.W.T.), 1 W. L. R. 225.

III. Collection of Taxes.

Distress—Tender of part—Statute labour 
— Illegal assessment — Statute — Imperative 
provision — Costs — Set-off — Solicitor's lieu. 
Wave liter v. Pinkerton, 2 U. W. R. 045, 0 
Ü. L. R. 241.

“ Owner " - Agent for Mortgagees — Con
ditional Purchase.] — The plaintiff agreed 
with mortgagees in possession of the mort
gaged land to purchase it at a sum equal to 
principal, interest, and costs, such purchase 
to be carried out so soon as the mortgagees 
should obtain u final order of foreclosure, ami
m the....mu ..... that he should, ;.s their agent,
manage the property :—Held, that the plain
tiff. who had not been assessed for the prop
erty in question, and against the name the 
taxes in question had uot been charged on 
the collector's roll, was not an “owner” of 
the premises within s. 35, s.-s. 3. of the 
Assessment Act. R. S. O. 1SD7 c. 224, whereby 
the collector is authorized to levy unpaid 
taxes “ upon the goods and chattels of the 
owner of the premises found thereon and 
such taxes could not be levied upon his goods. 
Lloyd v. Walker, 22 Occ. N. 256, 4 O. L. ft. 
112, 1 O. W. R. 383.

"Owner” — Agreement for Purchase — 
Part Performance—Local Improvement Rates 
—Distress Warrant — Abandonment of Dis
tress.]—A purchaser, who has gone into pos
session and made part payment of the pur
chase money under an agreement for the sale 
of land unexecuted by the vendor, which pro
vides for payment by the purchaser of the 
nixes, rates, and assessments rated or charged 
from the date of the agreement, is an 
"owner” within s. 13.1 of the Assessment 
Act. and is liable for the taxes accruing dur
ing his occupancy, although they may have 
been assessed against a former owner. Local 
Improvement rates grouped with other taxes 
under the Assessment Act. and included in 
the collector's roll, are taxes, in a broad sense, 
and may lie collected or realized by uniform 
statutory process. 2. A warrant of distress 
specifying two bailments is unobjectionable. 
3. Where one bailiff had rightly entered and
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seized, and had afterwards withdrawn by rea
son of the misstatements of the owner, it was 
held competent for another bailiff to return 
forthwith ami continue the first lawful taking. 
McDougall v. McMillan, 25 C. P. 75, 1)2, 
iollowed. Sowers v. City of Toronto, 22 Occ. 
X. 25, 380, 2 O. L. It. 717, 4 O. I* It. 024, 1 
O. W. It. 050.

Notice or Demand —• Removal of floods 
Warrant for Distress — “ Good Reason to 

Relieve ”—(Jnus.\—It is essential to the vali
dity of n notice or demand under It. 8. O.
V. 224, s. 134 (1). that it should, us required 
by s.-s. (2), contain a schedule specifying 
ilit different rates, etc. The question whether 
the collector has such "good reason to be
lieve” a ratepayer is about to remove his 
goods as would justify him in obtaining a j 
magistrate's warrant of distress under s. 135 1 
i 4) is one for the jury, the onus being upon i 
the collector to prove that he hud :—Held, ; 
under the circumstances of this case, that he : 
laid not, and that the plaintiff was entitled to ! 
recover damages for illegal distress. Mc
Kinnon v. Mi Ta<jue, 21 Occ. X. 207, 1 O. L. , 
It. 233.

Personal Property - Illegal Distreks- - 
.letion for—Mortgagee's Bailiff.]—Under s. ] 
135 a (1) 3 added to the Assessment Act, It. ! 
8. O. 1807 c. 224, by 62 V. (2) c. 27, s. 11. 
goods which are not in the possession of the j 
person assessed in respect of them cannot be j 
distrained for the taxes assessed against j 
! hem. Hoods which had been mortgaged were j 
when seized in the possession of the mort- ; 
gagee's bailiff, who had taken possession upon 
default :—Held, that the bailiff had a right i 
to bring an action for illegal distress, j 
Donahue v. Campbell, 2 O. L. It. 12-1.

Warrant—Payment under Constraint — 
Illegal Arrest—Action for |—A warrant foi- 
taxes alleged to be due to the defendants was | 
issued by the town treasurer and placed in 
the hands of a constable for collection. The 
constable went to the plaintiff's place of busi
ness to collect the amount, but, it being 
Saturday night, an arrangement was made be
tween the constable and plaintiff that the 
latter would go up on Monday morning and 
see about the taxes. The plaintiff vent to the : 
treasurer’s office and contended that the I 
amount claimed in the warrant had been paid, | 
but. as the treasurer insisted that the amount ! 
had not been paid, the plaintiff' handed him the 
amount claimed. It appeared that the amount 
in dispute was due in respect of a property | 
which the plaintiff sold to Y., who agreed 
to pay the taxes upon it, and paid the same 
to the treasurer, intimating that it was paid 
on account of the plaintiff's property, but 
that the treasurer appropriated the amount in 
payment of a like i mount due by Y. person
ally. The plaintiff brought an action for 
illegal arrest, and claimed as special damage,
“ amount wrongfully extorted from the plain
tiff, as set forth in paragraph 4 of the plead- ! 
ing, $8.25.” Paragraph 4, referred to, de- | 
tailed the issue of the warrant " whereby the 
plaintiff was unlawfully compelled to pay an 
illegal demand of the defendants, to wit. the 
sum of $8.25 — Held, that, even on the
plaintiff's own evidence, the action must fail. 
Walker v. Town of Sydney, 36 N. S. Reps. 
48.

IV. Equalization of Assessments.

Appeal to County Court Judge—7'im« 
for Judgment—Imperative Enactment.]—The 
provision in s.-s. 7 of s. 88 of the Assessment 
Act, It. 8. (). 181)7 c. 224, that the judgment 
of the County Court Judge on appeal from the 
equalization by the county council of th< 
assessment of the county shall not be de 
ferrai beyond the 1st day of August next 
after such appeal, is imperative. Proceed
ings for equalization of the assessment, and 
the rolls of what financial year are to be 
equalized, considered. Judgment in 3 O. L. it. 
1U1I, 22 Occ. X. 48, reversed. In re Town 
ship of S otta tcusuga and County of Simcoe. 
22 Occ. X. 172, 4 O. L. 11. 1. 1 O. W. It 
2Ï8.

V. Exemptions.

Book Debts. |—Hook debts are assessable 
in the city of St. John under s. 121 of 52 V. 
c. 27 (N.B.). as amended by 63 V. c. 43. 
Railway bonds secured by mortgage are not 
exempt under these Acts. Rex v. Sharp, Ex
р. Turnbull, 35 X. 11, Reps. 477.

Canadian Pacific Railway — Branch 
Unes—Buildings—" Superstructure ” —\alu- 
ution.]—Clause 16 (relating to exemption 
from taxation) of the agreement between the 
Canadian Pacific Railw ly Company and the 
(Jovernmeut of Canada, as embodied in 44 V.
с, 1, is not applicable to the Crow's Nest 
Pass Railway, but is applicable only to the 
mu in line of the Cnuauian Pacific Railway 
Company, and to such branches thereof as the 
company was authorized by clause 14 of the 
agreement to construct from points on the 
main line, and does not extend to other dis
tinct lines of railway which the company may 
have been subsequently authorized to con
struct. Under the Ordinance respecting the 
Assessment of Railways, C. O. 181)8 c. 71. s. 
3. the round-houses, station, or office build
ings, section houses, employees’ dwellings, 
freight sheds, and other buildings of like 
nature belonging to a railway company and 
situated upon it, are not included in the term 
" superstructure." but may be assessed sepa
rately as iiersoiial property under the Muni
cipal Ordinance. Such buildings should not 
be valued as part of the railway as a going 
concern, and as having a special value as such, 
but merely at what they are worth separate 
and distinct from other portions of the rail
way. When only two and a half stalls of a 
round-house were situated within the muni
cipality,- and the round-house was shewn to 
be worth $!)00 a stall, the assessment was 
lixed at $2,250. In re Canadian Pacific II. 
11". Co. and Town of Maeleod. 5 Terr. L, R.
ira.

Canadian Pacific Railway Lands
Tirentp Years' Exemption—(Irani from the 
Crown—Taxation by the Dominion—School 
Taxes—Time, of Vesting of Land Granted.] 
--The words “grant from the Crown" in 
clause 16 of the contract between the govern
ment of Canada and the promoters of tin- 
Canadian Pacific Railway, ratified by Act of 
Parliament, 44 V. e. 1. mean the letters pa
tent conveying the land, and the twenty 
years' exemption from taxation provided for 
in that clause do not begin to run. in resjiect 
of any particular parcel, till the date of the 
letters patent. The words “ taxation by the
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Dominion " iu the same clause do uut include 
liixution by school corporations created by 
Ihe Government of the North-West Terri
tories under powers of legislation conferred 
upon it by various Acts of l'arliament prior 
to the statute referred to, and, consequently, 
the railway company are not exempted by 
said clause from taxation of their lauds by 
such a school corporation until such lauds 
shall be included in a Province hereafter to 
ue created.—Under the contract referred to 
and the company's charter of incorporation 
and the ratifying Act, 44 V. c. 1, it was not 
intended that they should take any vested in
terest iu any specitic lauds until actual
formal conveyance from the Crown by letters 
luttent in the usual course, Rural Municipal
ity of Sortit Cypress v. Canadian Pacific It. 
V . Co.. Rural Municipality of Aryylc v. Cana- 
aiun Pacific It. IV. Co., School District of 
Springdale v. Canadian Pacific It. IV. Vo., 
23 Oct. N. 151), 14 Man. L. It. 382.

Crown Property Hough t for School—Col- 
Uctor's ltoll.\—An immovable bought by the 
government of the province to establish upon 
it a normal school is not, by the acquisition 
of it for that purpose, made exempt from 
municipal taxes.-—2. A municipal tax does 
not become a charge upon immovables which
it affecta, until the coming into fort..... . the
collector's roll. Corporation of Sôlre-Damc 
dc Quebec v. The King, Q. It. 25 S. C. 105.

Income—Exempt ion—Superannuated civil 
servant—Retiring allowance. Bucke v. City 
of London, (1 O. W. R. 400, 10 O. L. It. 028.

Manufacturing Company- Act of In
corporation—t 'oustruction—Scope of Exemp
tions—" Law ”—** County.”]—The plaintiffs 
were given power by their Act of incorpora
tion (Acts of 1800. c. 84, s. 0) “ to pur
chase, acquire, hold, use occupy, sell, and con
vey real estate," &c.—13y s. 14 it was pro
vided that, if the plaintiffs should locate any 
of their works in any part of the county of 
Cape Breton, all the property, income, and 
earnings of the plaintiffs should be exempt 
from taxation “ under any. law, ordinance, 
or by-law of any municipal or local author
ity -, provided that such exemption should 
not apply " to any building used as a dwelling 
house, or for any purpose not connected with 
the business of the company, nor to land on 
which the same is erected."—The defendant 
municipality sought to assess lands not pur
chased for the works or operations, or in con
nection with the operations, of the plaintiffs, 
and which were offered to the public for sale 
n' a price greater than that paid for them :— 
Held, that the word " law." as used in s. i t. 
must be read in the sense of general law 
of the province relating to assessment, there 
being nothing in the context to restrict its 
meaning ; that the word “county" must be 
vend as meaning the whole geographical area 
of the county, including any city or town 
within its borders ; and that the wording of 
tho statute made it clear that, with the ex
ception specifically mentioned, the exemption 
given to the plaintiffs was intended to apply 
to all taxation, whether general assessment 
for the county or local. Dominion Iron and 
Stnl Co. v. City of Sydney. 37 N. S. Reps. 
405.

Personal Property—Exemptions—Trus
tees—Non-resident beneficiaries—Income of 
trust estate. Re Macphcrson and City o/
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Toronto, Re Hamilton and City of Toronto,
1 O. W. R. 234.

Personal Property Owned out of 
Province Exemptions — < 'ash in hanks— 
Trustees. Re Lcudley and City of Toronto,
1 U. W. R. 239.

Personal Property of Military Per
sons— (ioccrnmvnt Building.J — Under the 
provisions of the Halifax city charter, Acts 
of 1891, c. 58, s. 336, the following, among 
other property, is exempted from assessment : 
" All personal property of military persons 
residing in government buildings, or bar
racks," etc. :—Held, that a private house in 
the city, under lease to His Majesty's Prin
cipal Secretary of State for the War De- 

i part mem, for the purpose of being used as a 
place of residence by a military person, for 
whom there was no suitable accommodation 
in any barracks iu Halifax, was a "govern
ment building " within the meaning of the 
statute, and that personal property contained 
iu such building was exempt from taxation 
lor civic purposes. Smith v. City of Halifax, 
35 N. S. Reps. 373.

Portion of Building; Assessment of 
Remainder.]—The fact that a portion of a 
building assessed for taxes under the Muni
cipal Ordinance, is occupied by the Crown 
under lease, and is therefore exempt under 
s. 121, s.-s. 1, of that Ordinance, does uot 

1 prevent the remaining portion being assessed 
tor a proportionate part of Uie value of the 
whole. Mach od Improvement Co. v. Town of 
Alaclcod, 5 Terr. L. R. 190.

Property of Companies- '* Plant and 
Appliances”—Public Streets of Municipal
ity.]—The words “ pluut and appliances "

1 used in s.-s. 4 of the new s. 18 of the Assess
ment Act, substituted by 2 Edw. VII. e. 31. 

• s. 1, are confined to any plant and appliances 
located upon the streets, roads, highways, 

i and other public places in the municipality, 
such words taking this limited meaning bc- 

j cause they must he referred to the words 
“ rolling stock ” which immediately precede 

I them in the same sub-section, and because 
i it was manifestly the intention of the Legis- 
j lature in enacting a new s. 18 to deal only 
' with the method of assessing so much of the 

property of the companies named in s.-s. 2 as 
was situate ui>ou the public streets «.! the 
municipality. In re City of Toronto Asscss- 

I in-nt, 22 Occ. N. 390.

Property of Municipality Situate in 
Another Municipality. |—Upon the pro- 

| per construction of s. 7. s.-s. 7. of the As- 
i sessmeut Act, R. S. (). 1897 c. 224, providing 

that "the property belonging to any county 
or Io.mi municipality " shall be exempt from 
taxation, pioperty acquired by the corpor
ation of a town, under a special Act, 62 V. c. 
64 (O.), as amended by 2 Edw. VII. c. 53, 
situate in a neighbouring township, at a dis- 

| tance of 19 miles from the town, and con
sisting of laud, buildings, machinery, and 
plant for the pun>ose of generating and trans
mitting electrical energy to the town for light
ing, heating, manufacturing, and such other 
purposes and uses ns might be found desir
able with power to distribute, sell, and dis
pose of such electrical power in the town and 
elsewhere within a radius of 25 miles, is ex
empt from taxation by the township corpor
ation. In re Town of Orillia and Township
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of Matchedash. 24 Occ. N. 210, 7 O. L. It. 
889, 3 O. W. It. SU.

Railway—(lateral Assessment Act—Con
struction- Application to Railways of Coat 
Company.]- Tin* Assessment Act, R. S. X. 
8. I'.KKi c. 73, s. 4, s.-8. (p), (us iimended by 
Act of 1U02, v. 25). exempt» trom taxation 
"the road, rolling stock, lied, truck, wharves, 
station houses, buildings, mid plant used ex
clusively tor the purpose of any railway either 
in course of construction or in operation un
der i he authority of any Act passed by the 
legislature of Nova Scotia —Held, that this 
exemption extended to all lines of railway 
built, owned, or operated by the plaintiffs, 
including road bed, right of way, piers, and 
plant and appurtenances of extensions sought 
to be assessed by the defendants, but not to 
lands which formed no part of the laud used 
exclusively for railway purposes, or which, 
having been at one time so used, had been 
abandoned or appropriated to other purposes, 
or to a steamer used solely for the company's 
own purposes. It could not have lietn the 
intention of the legislature, in granting ex
emption, to permit a general system of rail
ways and connections to be so cut up that 
certain parts should be liable to taxation 
while other parts were exempted. Neither is 
it sufficient to deprive a company of the 
benefit of exemption that, at the tim* in 
question, only coal mined by the company 
is carried over one of its extensions, there 
being provision under the Railway -W to 
coni|K‘l it, if necessary, to carry freight for 
any other person or company. Dominion 
Coal Vo. v. City of Sydney, 37 X. 8. Reps. 
704.

Railway—Track along highway—Orders 
in council—Statutes—Contract. lie Grand 
Trunk If. IV. Co. and City of Toronto. 2 O. 
W. R. 002, 4 O. W. R. 450, 0 O. W. R. 27, 
852.

Railway -Imposition of Tax-—Date— 
Municipal let.]—Section 3 of R. S. N. S. 
1000 c. 73 l Assessment Act ) exempted from 
taxation “ the road, rolling stock .... 
used exclusively for the purpose of any rail
way, either in course of construction or in 
operation, exempted under the authority of 
any Act passed by the Legislature of Nova 
Scotia." Prior to the passing of this Act the 
appellants’ railway had always been exempt 
from taxation, but all former Assessment 
Acts were repealed by these Revised Statutes, 
so that it was not “ exempted " when the lat
ter came into force. By 2 Edw. VII. c. 25, 
assented to on the 27th March, 191)2, the 
word “ exempted " was struck out of the 
above clause, and in May, 1!H>2, the appel
lants were included in the assessment roll 
for that year for taxation on their railwky : 
— Held, per Taschereau. C.J., that under 
the above recited clause the railway was 
exempt from taxation : — Held, per Davies, 
Nesbitt, and Killam. JJ.. that, if the 
railway could be taxed under the Assess
ment Act of 11KK), the rate was not auth
orized until the amending Act of 1002, by 
which it was exempt, had come into force, 
and no valid tax was, therefore, imposed. 
Dominion Iron and Steel Co. v. McDonald, 
24 Occ. N. 280. 35 S. C. R. 08.

Railway Mortgage Bonds. ) — The
whole of an estate of a deceased person, liable 
to lie assessed in the city of St. John, may be 
rated in the names of the resident trustees

under 52 V. c. 27, s. 135, though one of the 
three trustees in whom it invested, is resident 
abroad. Railway bonds, secured by a mort 
gage, are not mortgages within the meaning 
of s. 121, as amended by 03 V. c. 43, and are 
not exempt from taxation. If ex V. Sharp, 
p. Letciu, 36 N. B. Reps. lit).

Railway Lands School Taxes—By-Ian 
— Validating Statute.]—In 1881 the plaintiffs 
passed a by-law, No. 148, providing for a 
bonus to the defendants in consideration of 
certain works to be undertaken by the defend 
ants, and also providing that the defendants 
should be forever exempt from all " municipal 
taxes and rates, levies and assessments, of 
every nature and kind." In 1883 the Leg is 
(attire of Manitoba passed an A i r.aking 
valid by-law No. 148 of the city of Wlnuipc-. 
describing it as a by-law for a bonus, but 
omitting all reference to the exemption 
clause :—Held, affirming the judgment in 12
Man. !.. B. 681, 19 Occ. V -’.sï, that tl 
statute made valid the whole by-law 148, that 
relating to exemption from taxes, as well as 
the portion recited in the Act :—Held, also, 
reversing the judgment, that under the by 
law school taxes were included in the exemp
tion from “all mnuicipal taxes." City >./ 
W innipeg v. Canadian Pacific It. IV. Co., 2U 
Occ. X. 433, 30 8. C. tt. 558.

School Taxes Recovery of '/'axes Puri 
by Mistake—Court of Révision.]—Certain of 
the plaintiff's lots were hy by-law of the d< 
fondant municipality "exempted from pa> 
meut of taxes," for the year 1809 and other 
years. The said lots were assessed for tax. 
for tile said year " for school purposes only." 
There. r the plaintiff received from the d*- 
fendaut a statement and demand for payment 
within 3U days of the taxes on the said lots 
for the said year, and "in consequence of the 
said demand " paid the same :—Held, that, 
assuming the plaintiff was entitled to exomp 
tiou from taxation for school purimses, this 
did not amount to such an involuntary pay 
ment as would entitle the plaintiff to recover 
the amount so paid. Effect of decision of 
Court of Revision discussed. Spring-Rn 
v. Town of Regina, 5 Terr. L. R. 171.

Trustees—Income.]—Under s. 40 of the 
Assessment Act, R. s. O. 1897 c. 224, 
income derived from property vested in trus 
tees must !"■ regarded for the purpo • o 
assessment us their own income, and is sub
ject to assessment although the trustees have 
no personal interest in it. Its ultimate des
tination and mode of expenditure are in. 
material, and the obligation of the truste*-* 
to pay it to the beneficiaries is not a debt 
to be set-off against it:—Quaere, whether the 
amendment to the section by 63 V. <•. 34. x 
3, affects the question. In rc McMaster and 
City of Toronto. 21 Occ. N. 550, 2 O. !.. R. 
474, 1 O. W. R. 98.

Unoccupied Lands of Crown '.and
Grant of Canadian Pacific Railway Com 
pany.\—Crown lands which have lieen set 
apart for the land grant of the Canadian 
Pacific Railway Company, and earned by that 
company as part of its land grant under 
the schedule to 44 V. c. 1. "An Act re 
speeting the Canadian Pacific Railway." lint 
which have never been sold or occupas! by 
the company, are exempt from taxation by 
school districts in the Territories, by virtu*' 
of s. 10 of the schedule. Construction of 
statutes discussed. Bulgonie Protestant Tub-
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lie School Trusteet v. Canadian Pacific It. 
It . t o., 5 Terr. L. K. 123.

VI. Local Improvement Districts in 
N. W. T.

Assessment by Wrong Name \listakc 
in Acreage—Directory Statute—Time for A«- 
scssing—Xotice—Order in Council — Excep
tional Tax—Powers of Legislature of 'Terri
tories.]—The défendants were sued by their 
proper corporate name, but were assessed 
us “ the Hudson's Hay Company:”-—Held, 
that the assessment was not void, no injury 
being shewn ; nor would an error in acreage 
avoid the assessment. The statute is merely 
directory on these points. 2. I’nder s. 17 
of v. 17 of the X. W . T. Ordinances of 1809, 
iu a district constituted under s. 14, the 
assessment may be made at any time of the 
year ; and, although the district was only 
constituted on the 21st July, 1800, under an 
Ordinance which came into force on the 24th 
April, 1800, an assessment made on tin 24th 
July, 1800, for the whole year 1800. was 
valid. 3. The formalities prescribed by s. 
3 of c. 73 of the Consolidated Ordinances are 
unnecessary, except the publication in the 
tiazette of a notice of the order constituting 
the district ; and a mistake in the number of 
the district in the publication iu the Gazette 
was not fatal. 4. The district was legally 
constituted by order in council of the 21st 
July, 1800 ; the area was independent of 
municipalities and villages within its bound
aries. 0. The Ordinances respecting public 
improvements enacted by the Legislative 
Assembly, under the provisions of which this 
district was constituted and the assessment 
complained of made, rendering taxable equally 
and without exception or discrimination all 
lauds within its limits, do not infringe upon 
the c edition of clause 11 of the Imperial 
order in council of the 23rd June, 1870. by 
exceptionally placing a tax upon the lands in 
question ; and from such construction there 
lias been no departure by the Ordinances re
ferred to. McGowan v. Governor and Com
pany of Adventurers of England Trading into 
Hudson’s Hay, 21 Occ. N. 04.

Conditions Precedent -Motive—Domin
ion Lands—Personal Liability.]—On the 9th 
May, 1899, an order iu council was passed 
and published iu the Gazette ordering that a 
certain defined area should be formed into a 
local improvement district :—Held, that as 
the lands comprised exceeded 72 square miles, 
the authority for creating it was to be found 
in s. 14 of c. 17 of the Ordinances of 1899, 
amending the Ixical Improvement Ordinance, 
II. O. e. 73:—Held, that the conditions pre
scribed by It. O. e. 73, as to municipalities 
in the district, population, and notice of in
tention to erect a district, did not apply to 
districts formed under s. 14 of the Ordinance 
of 1899. 2. That, although the district was 
not constituted till May, 1899, the levy of the 
whole of the taxes for that year was auth
orized by the Ordinance. 3. That the defend
ants were properly assessed ns occupants of 
Dominion lands comprised in a lease, and 
the fact that the lands were not enclosed and 
■•tat the defendants permitted the stock of 
other iN-rsons to run or graze upon them did 
not relieve them from liability as occupants. 
4. That it is the owners or occupants, and 
not the lands, that are to be assessed. Cross
kill v. Sarnia Ranching Co.. 21 Occ. N. 577.

D—4

VII. Property Assessable.

British Columbia Assessment Act
“income.]- Held, that, <>n tin- true construc
tion of the British Columbia Assessment Act 
(U. S. c. 179), the word “ income ” includes 
all gains and profits derived from personal 
exertions, whether such gains and profits are 
fixed or fluctuating, certain or precarious 
whatever may be the principle or basis of 
calculation. Judgment in In re Assessment 
Act, 9 B. C. It. 209, reversed. Attorney- 
General of British Columbia v. Ostrum, 
[1904] A. C. 144.

Debts—Situs—Doable Domicil — School
Ordinance.] — The School Ordinance, V. O. 
1898 e. 75, s. 131, s.-s. 2, interprets 
“ personal estate” and “ personal property " 
as including inter alia “ accounts and debts 
contracted within the district and s. 
132 provides that “All real and personal 
property situated within the limits of 
any school district . . . shall be liable to
taxation”—subject to certain exceptions and 
exemptions :—Held, (against the objections, 
(1) that debts have no situs, and therefore 
cannot be situated anywhere; and (21 if 
they can have a situs, it is, in the case of a 
creditor being a person, his domicil : and of a 
corporation, the place of its head office) ; 
that choses in action, including debts, have a 
situs ; that debts contracted within a school 
district are, for the purposes of taxation, 
situate within the district, and il usable 
by the district uotwith*' * ding ih.n 11. 
ditor, if a person. Ivi imi his domicil there 
in. or if a corporaf has not its heed office
situated therein. the situs of a debt is the 
domicil of the • ■ nor. a |w*r*oii as well as a 
corporation ma have, if not for all, at all 
events, for so ie purposes, more than one 
domicil, nam- (1) at the head office of 
the corporation, and at the actual residence 
of the perse . and also (2) where the busi
ness of the i |K»ratiou, or person, is actually 
carried on; tud, therefore, where the Hud
son’s Bax unpany, whose head office is in 
Ixmdou, Limlnud. carried on at Bnttleford 
an ordinal merchant’s business, and Mac
donald, wle.se actual residence was in Win
nipeg, Man uba, also did the same, debts con
tracted to them at the Battleford places of 
business u-re, for the pur|tose of taxation, 
situated in tattleford. Hudson's llu/i ‘ - V. 
Battleford hool District, Uacdoi 
Battleford <chool District, Clinkskn v. 
Battleford liool District, 4 Terr. L. It. 285.

Homestead t’roirn.]—The plaintiff's 
husband, ii !<«2. became the holder « f a 
homestead < a. part of the Dominion rail 
way belt, a i in October. IM'.tT. a Crown 
grant was . ••(! to the plan if at the in
stance of hi husband am t - : ' I’lio 
defendants so lit to assess 11 laid <> v< 
from 1892 to 1897 Held, that 
fee still remai s in the Crown. " 
of the holder of a homestead > >
jevt to taxation ' a muni 
the holder person. \ is. h W , •>
it y of Matsijui, 22 Occ. X 
289.

Income of Foreign I 
pany -Investments.] — An 
pany, having its head office In Scotland, had 
ceased to do any new business in Canada, 
but invested some of its money there, and hail
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an agent iu Toronto who collected premiums 
on the old business and adjusted losses, and 
also employed a solicitor iu Toronto and 
maintained an advisory board to look after 
investments, none, however, being made with
out reference to the home board. Payments 
of interest on some investments were made 
to the solicitor and by him deposited to the 
credit of the company in a Toronto bank, 
and other payments were remitted by the bor
rowers by draft direct to the company :—Held, 
that the money paid into the bank was iu the 
possession of an agent for the owner, a per
son non-resident within the Province, within 
the meaning of s. 11 of the Assessment Act, 
and was personal property of an iucorporateu 
company, within s. 3U, and was therefore as
sessable, Toronto being “ the usual place of 
business ” of the company, witjhin s. 40. 
City of Kingston v. Canada Life Assurance 
Co., IU O. It. 453, distinguished. Phoenix 
Insurance Co. v. City of Kingston, 7 O. It. 
343, and Ite North of Scotland Mortgage Co., 
31 C. P. 552, followed.—But the interest re
mitted direct to Scotland was not assessable 
as income or personal property. In re Edin- 
hurgh Lift ins. Co., 21 Occ. N, 88.

Income of Government Officials.] —
The income which a person receives us an , 
employé of the Government of the North- ! 
West Territories is taxable, bv virtue of the j 
Municipal Ordinance, notwithstanding, that j 
the General Revenue Fund of the Terri tor- | 
ies, from which income is paid, is formed iu 
part of a grant from the Dominion Govern
ment made “ for schools, official assistance, 
printing, etc.” Robson v. Town of Regina,
4 Terr. L. R. 80.

Income of Locomotive Engineers. | —
The earnings of railway locomotive engineers 
who receive pay according to the number of 
miles they run their locomotives, are not 
"income” within the meaning of that term 
as used in the Assessment Act prior to the 
Amendment of 1001, and are therefore not 
liable to taxation. Decision iu 0 It. C. It. 
00 reversed. In re Assessment Act, 0 B. (J. 
R. 200.

Interest of Lessee from Crown—Local 
Improvements—Sidewalk.]—Under an agree
ment of the 20th March, 1880, entered into 
by the Grown, as representing the University 
of Toronto, and the city of Toronto, confirm
ed by 32 V. c. 58 (O.), College street in the 
city of Toronto has become so far a public 
highway of the city as to make the interest 
of a lessee from the Crown of land fronting 
on that street liable to assessment for the 
due proportion of the cost of the construction, 
as a local improvement, of a sidewalk in 
front of the leased land, even though the lease 
has been made before the agreement. In re 
Leach and City of Toronto, 22 Occ. N. 400,
4 O. L. B. 014, 1 O. W. R. 001.

Land and Improvements Belonging 
to Dominion Government—Assessment 
of Occupier of — Description — Municipal 
Clauses Act—Court of Revision—Appeal— 
Action.]—The defendant was the occupier of 
one of several stores on the ground floor of a 
building belonging to the Dominion Govern
ment, and was assessed under s. 108, s.-s. 4 
(a), of the Municipal Clauses Act, for taxes 
in respect of land and improvements. The 
assessment roll described the property as 
“parts of lots 1, 005. and 1, 607, block 1; 
measurement 23 x 00 ; Govern aent street ; 
land, $12,650 ; improvements, $920 ; total,

I $13,570:”-—Held, that the defendant was an 
occupant of part of the improvements only, 

; and not of the laud. 2. The assessment was 
I invalid because the lands and improvements 
I were insufficiently described. 3. The Act 
! provides no procedure for such an assessment. 
| —4. Where an assessment is illegal, the per- 
I sou assessed is not bound to appeal to the 

Court of Revision, but may successfully raise 
the question of his liability in an action to 
recover taxes. City of I ietoria v. Bowes, 22
« - v 2i v g b ' b an,

Land and Plant of Companies
Edw. YU. c. 31, s. 1 (O.)—Application to 
Oil Company.]—The provisions of s. 18 of 
the Assessment Act, as amended by 2 Edw. 
VII. c. 31, s. 1, relating to the assessment <>i 
the land and other property to be regarded 
as land, of certain companies, apply only to 
companies of the specific description therein 

! mentioned, and therefore do not apply to such 
J a company us the Canadian Oil Fields, Litn- 
| ited, carrying on the business of procuring 

and transmitting crude petroleum. In r< 
Canadian Oil Fields, Limited, and Township 
of Enniskillen, 24 Occ. N. 82, 7 O. L. U. lui, 
3 O. W. R. 253.

Land and Plant of Companies -7.7<v
trio Railway Company Cart Ret Judicata 
—Court of Revision—Appeal.]—Under It. 
S. O. 1897 c. 224, the personal property of 
the appellant railway company is exempt from 
assessment (s. 39, s.-s. 2), while its real 
estate (s. 2, s.-s. 9) includes everything 

I affixed to the laud, and all machinery or otln r 
I things so fixed to any building ns to form in 

law part of I he realty Held, that its < It 
trie cars are personal estate, inasmuch as 

j they are not part of the railway and are 
I not fixed in any sense to anything which is 

real estate :—Held, also, that a decision bv- 
iween the same parties by tin- Court of i: 
sion, established under s. 02 of the above 
Act, and of the Courts in appeal therefrom, 
to the effect that the electric cars were assess
able, is not res judicata. By s. 68 the juris
diction of those Courts is confined to the 
amount of assessment, and does not extend to 
validate an assessment unauthorized by the 
statute. Judgment of the Court oi \.
( 1 O. W. R. 441, 2 O. W. It. 579. 0 O. L. It. 
187, 22 Occ. N. 206), reversed. Bank of 
Montreal v. Kirkpatrick, 2 O. L. It. 113, 
overruled. Toronto R. IV. Co. v. City of 
Toronto, [19041 A. C. 801».

Personal Property—Choses in action— 
Property not already assessed—Court of revi
sion. Re Nasmith and City of Toronto, 1 
O. W. R. 238.

Personal Property of Bank—“ Dili
gent Inquiry ”—Statute—Imperative or Dir
ectory—Notes and Cheques on Other Banks.] 
—The failure of un assessor to make “ dili
gent inquiry,” is not fatal to the validity of 
the assessment : the provision in the Munici
pal Ordinance in that respect being merely 
directory. Commercial paper (such as notes 
and cheques on other hanks) held by a branch 
of a chartered bank are " personal properly." 
and a brunch bank holding such piijN-r is 
liable to assessment in respect thereof. 
Union Bank of Canada v. Town of Macleoi, 
22 Occ. N. 310, 4 Terr. L. R. 407.

VIII. Special Taxes.
Fire Insurance Company—“ Doing

Business."]—Action to recover 5400. being
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the amount of special tax imposed by the city 
of Montreal upon fire insurance companies 
doing business within the city. The defend
ant company contended that it did not come 
within the provisions of the by-law in ques
tion, since it took no risks in the city, al
though its chief office was there :—Held, that 
the issue of a policy in Montreal was the 
ii'-ceptance of u risk in the city, even though 
the property thereby insured was situated 
outside the city. City of Montreal v. Union 
Mutual Eire Inn. Co., 21 Occ. N. 52.

Local Improvement Rates — Owner — 
" Taxable person ”—Petition—Two-thirds iu 
number of owners—One-half iu value of real 
property benefited—Charge on laud—Distress 

Invalid by-law—Validating statute—Effect 
of—Frontage tax—Special rate. McDonnell 
v. City of Toronto, 1 O. W. 11. 433, 494, 4 
O. L. It. 315.

Local Improvements—Establishment of 
District—Notice—Error in Number—Wrong 
Xante—Time for Assessing—Exceptional Tux 
—Construction of Taxing statutes—Condi- 
inns Subsequent.]—The designation of a 

local improvement district by an incorrect 
number, while its name was otherwise cor
rectly stated in the notice in the Gazette con- 
siituting the district, did not invalidate the 
notice. 2. The assessment of the defendants
was not invalid by reason of their being as
sessed under the name of “The Hudson’s 
Bay Company ”—a name by which they were 
..inraonly designated by themselves and the 

public. 3. That, though the district in ques- 
lion was not constituted until July, 381»!). and 
the defendants not assessed till August, IS!»'.», 
they were liable for the whole n mount for 
which they were assessed, the rate of assess
ment being a fixed rate per acre, irrespective 
of time, and the assessor being expressly 
uithorized to assess at any time during the 
year. 4. That the assessment of the defend
ants under the Ordinances in question is not 
an exceptional tax upon them within the 
meaning of the Imperial Order in Council of 
i'ird June, 1870, inasmuch as it was equal 
ami uniform throughout the district. The 
.onstruction of statutes generally and of the 
Ordinances relating to local improvements in 
particular discussed. The construction of tax- 
in.' statutes discussed. The effect of uon- 
iilfilmcnt of statutory conditions subsequent 

I discussed. McGowan v. Governor and Com- 
/Hiiiy of Adventurers of England Trading it - 
w Hudson's Hay, 21 Occ. N. 04, 5 Terr. L. 
R. 147.

Local Imprc
lands under Lease from Crown — “Occu- 
iunt"—Personal Liability.]—Where lands 
w held under lease from the Crown, and. 
though they are not enclosed or fenced, the 

ssee uses them as pasture for his sheep, 
the lessee is an “ occupant ” of the lands 

ithin the meaning of the Local Improve- 
nient Ordinance, C. O. 1898 c. 73, s. 15. 

I Notwithstanding the wording of s. 16, s.-s. 
| - and of s. 17. of the said Ordinance, the 

'«et of the provisions of ss. 15, 20, and 23 
I ' to create a personal liability to pay, upon 

hich the occupant may be sued. Crosskill 
Sarnia Ranching Co., 21 Occ. N. 577, 

•Terr. L. R. 181.

Local Tax — Insurance Company — 
I ijencj/.]—In an action against an insurance

company under the Fire Companies’ Aid 
Amendment Act of 1871, which applies only 
to Victoria, for taxes due by it as a company 
issuing policies within the city limits, it was 
held at tin- trial, dismissing the action, that 
the plaintiff had failed to establish agency : 
—Held, by the full Court, dismissing plain
tiff’s appeal, that the action was miscon
ceived; that the tax sought to be recovered 
was not on the company directly, but iu re
spect of a special form of agency described 
m the statute; aud the evidence negatived 
the existence of such an agency. Douter 
v. Union Assurance Society, U B. C. R. 196.

Local Improvements—Sidewalk —Gen- 
eral By-law—Irregularities in Procedure.]— 
The defendant corporation provided, by a by
law under s. 667 of the Municipal Act, that 
every petition for or against the construc
tion of a sidewalk as a local improvement 
should be left with the clerk of the coun
cil, whose duty it should be to examine it, 
and to report at the next meeting of coun
cil whether it was sufficiently signed, what 
teal property would be benefited, and the re
spective frontages, and the probable lifetime 
and probable cost of the sidewalk. A petition 
for the construction of a sidewalk as a local 
improvement was handed to the clerk, who 
examined it and came to the conclusion that 
it was signed by two-thirds of the owners. 
It was on the same day presented to the 
council, who resolved that the petition should 
be granted, and that the clerk should deter
mine forthwith whether the petition was 
sufficiently signed. The clerk immediately 
reported that it was sufficiently signed, and 
liis report was received and adopted, but he 
oid not re|K>rt as to the other matters. The 
council then proceeded under s. 072 to have 
llie work done, and on its completion the 
clerk prepared, and certified to the correct
ness of, a schedule of the frontages and as
sessments, etc., and the council passed a by
law directing the assessment of the lands, 
and subject to appeal to the Court of Revi
sion, adopted the particulars set out iu the 
schedule and directed notice to be given to 
tlie owners affected:—Held, that the assess
ment was valid, the clerk's failure to observe 
the provision as to reporting at the next 
me ‘ting of the council being a mere irre
gularity and not a fatal objection. Judgment 
of Falconbridge, C.J., 2 O \\ It 732, 
affirmed. Canada Co. v. T . » of Mihh n 24 
Occ. N. 21U, 7 O. L. K 182, 3 O. W. I! 
478.

Lottery—Permit Date of Payment —
Exorbitancy — Const tuiionality.]—The date 
at which a tax, umi r the form of a permit, 
imposed on every i-rson or company carry
ing on the business of a lottery, ought, 
to be paid, is suffic.-ntly indicated when the 
by-law imposing it oeelares that such permit 
is a tax payable annually within the periods 
fixed by the city chi 'er, that it will expire 
on the 1st May after i has been issued, and 
will be renewed every ■ar upon demand.—2. 
A tax cannot be called “xorbitaut when it 
does not exceed the am- ont fixed by tin- 
charter of the city for tin particular tliim 
to which such tax applies.- The I 
tine has power to authorize the imposition of 
taxes, under the form of permits, to persons 
or companies carrying on lotteries. Société 
des Ecoles Gratuites v. City of Montreal. Q. 
R. 19 8. C. 148.
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Poll Tax 1/«nieipality—Non-resident — 
Civil Servant—Recovery Hack.]—The plain
tiff, an employé in the library of the Pro
vincial Legislature in the city of Quebec, 
sued the city corporation to recover hack 
$2«l paid by him at the rate of 82 a year for 
thirteen years in respect of a capitation tax 
imposed by virtue of 40 V. c. 52. s. 3. The 
plaintiff did not live in the city, hut per
formed his daily duties there :—Held, that he 
was not liable to the tax, and was entitled 
to recover hack the amount paid. Desjardins 
V. City of Quebec, Q. It. 18 8. C. 434.

Special Assessment Roll—Contestation 
—Prescription — Interruption — Injunction 
—Rescission.J—Vnder the former charter of 
the city of Montreal (52 \ . c. 70). the con
testation of a special assessment roll, by a 
person assessed therein, had not the effect of 
interrupting prescription as regards other 
persons subject to such assessment. 2. 1 lie 
fuel that the person contesting the roll ob
tained a temporary order enjoining the city 
against making any collection under the roll 
attacked, did not constitute an interruption 
of prescription as regards other persons as
sessed by the same roll, where such order was 
made without objection on the part of the 
city, and no steps were subsequently taken 
by* the city to obtain the rescission of tile 
older. Judgment in Q. It. 23 8. ('. 4t>l 
affirmed. City of Montreal v. Lund and Loan 
Co.. Q. It. 13 K. B. 74.

IX. Statute Laboub.
Assessment Act —Imperative Provision 

—Stparale Assessment of Distinct Lots.]-— 
Section 1(H> of the Assessment Act, which in 
effect provides that if the assessment is for 
more than 200 acres the statute labour shall 
lie rated and charged against every separate 
lot or parcel according to its assessed value, 
is imperative and not merely directory. 
Where, therefore, on an assessment of 000 
acres, instead of the amount chargeable 
against the several lots owned by the plain
tiff being rated and charged against each lot. 
a bulk SUM was assessed for Statue labour 
and charged against the whole of them, the 
assessment was held invalid. Love v. Web
ster. 20 <). It. 453. followed. Waeehter V. 
Pinkerton. 0 O. L. It. 241. 2 O. W. It. 045.

X. Tax Sale.

Action to Set Aside—Arrears—Notice— 
Assessment roll—Distress—Evidence—Onus— 
Parties—Costs—Locatee—Status as plaintiff. 
Fisher v. Parry Sound Lumber Co.. 0 O. W. 
It. 381.

Muni
cipal corporation—Non-compliance with pro
visions of Assessment Act—Fatal objections
—Proof of plaintiffs title—Redemption 
Costs—Judgment—Death of plaintiff. Hut- 

Township of Shuniah. 0 O. W. R. 350.
Action to Set Aside—Prior Tax Sale— 

Purchase by municipality — Lien—Redemp 
tion—Costs—Interest. IIime v. Town of To 
ronto Junction. 1 O. W. R. 740

Description in Deed Uncertainty—in
valid assessment roll—Assessment Act, s. 211 
—No arrears of taxes—Conveyance of right 
of re-entry — Effect of repeal of section - 
Champerty and maintenance—Improvements 
—8et-olf—Rents and profits. Bede v. Pul- 
ford. 3 O. W. It. 170.

Description of Land Assessment roll 
—Arrears. Quinlan v. City of Brantford. 2 
O. W. It. 730.

Description of Land—Sufficiency of- 
Possession-—Rights of entry. AlcLcllan v. 
Hooey, 1 O. W. It. 215. 7Ui.

Description of Lots—Block Assessment 
—Plan Owner - Defects — Curative provi
sions.]—An assessment of lots as " water 
lots 43<i x (WO ” is invalid as not identifying 
tinm. An assessment of lots en bloc after 
they have been sub-divided by registered plan, 
and* without shewing the known owner against 
whom particular parcels are assessable, is in
valid as disregarding the essential require
ments of It. 8. (). c. 224, s. 13 The requin 
nients of ss. 147. 152-5. inclusive, as to the 
duties of tin* collector, treasurer, clerk, and 
assessor, with reference to the list of lands 
liable to be sold, were not complied with ; and 
the defects were not cured by s. 208, which 
makes the tax deed binding if the land is not 
redeemed in one year, nor by s. 200, by which 
the deed is valid if not questioned within 
two years. The judgment of MacMnhon, .1,, 
32 O. It. 274, 21 Oec. N. 30, affirmed for the 
reasons therein stated, as regards the in
validity of the tax sale in question :—Held, 
however, that the language of s. 218 of the 
Assessment Act, R. 8. (). c. 224. has no appli
cation to cases where the taxes have not b«*<n 
lawfully imposed, or where the taxes for which 
the land was sold were not in arrear. The 
grantee of the tax purchaser was, therefore, 
not entitled to the lien which he claimed in 
respect of the sums alleged to be due for 
taxes for the years 1800 and 1801, for there 
was in these years no valid assessment, and 
therefore no taxes in arrear ns to them; hut 
the case as to 1802 and 1803 was on a 
different footing : for the assessment for 
those years was a valid one and not affected 
by the error in the statement as to the 
depth of the lots, which might be rejected as 
falsa demons!ratio, and the taxes for 1802 
and 1803 were, therefore, validly imposed and 
in arrear at the time of the sale. Judgment 
below varied. Wildman v. Tait, 21 Occ. X. 
405, 2 O. L. It. 307.

Highway Included in Land Sold
Void sale—Deviation road—Sale subject to 
right of way—Misconduct of plaintiff—Costs. 
McCabe v. Armstrong, 3 O. W. It. 808.

Invalidity — Onus — Proof of Tares in 
.1 rrear — I ssessor's Return — Irregularity - - 
Limitation of Actions.]—In action brought on 
the 23rd April. 1002, to set aside a sale of 
land made on the 7th October, 1808. for 
arrears of taxes for 1895. 1890. and 1897, 
and a deed made in November, 1899 :—Held, 
that the onus of proof of the invalidity of I he 
tax title rested on the plaintiffs. Taxes for 
I he whole period of three years next preceding 
the 1st January, 1898. being due and in arrear 
and unpaid, and those for the year 1805 
having been in arrear for three years next 
preceding that day. the lot was. hv < 152 of
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the Assessment Act, 1!. S. O. 1807 c. 224, 
liable to be sold iu 18118 for such arrears. 
The proceedings leading up to tbe sale were 
substantially regular, with one exception, the 
omission of the clerk of the muuicipalitly to 
furnish the treasurer, as he is required to do 
by the last clause of s. 163, with a true copy 
of the list furnished by the latter under e. 152, 
with the assessor’s return, certified to by the 
clerk under the seal of the corporation.— 
Ijuoere, whether this requirement of s. 1Ô3 
was of so essential a character as, conceding 
that taxes were in arrear, to render a sale 
invalid if attacked before any statutory limi
tation upon an action came into operation. 
Ivove v. Webster, 2ti (>. It. 40."$, distinguished : 
—Held, however, that as iu this case the omis

sion worked no :njt ry to the plaintiffs, who 
had all the notices and delays to which they 
were entitled, and in respect to whose land 
.11 tin' other conditions essential t" a valid 
tax sale existed, and us the action was 
brought more than three years after the sale 
and more than two years after the deed, it 
should be dismissed. Kcnnan v. Turner. 21$ 
Ucc. N. 105, 5 O. L. It. 500, 2 O. W. It. 230.

Land Titles Act, 1894—Confirmation 
o/ Tax Sale—Transfer—Treasurer.]—Though 
a purchaser at a municipal tax sale does not, 
within one month after the expiration of the 
cime for redemption, make a demand ui>on the 
treasurer for a transfer, nor pay to him the 
82 for such transfer, and it is not until long 
after the expiration of the said month that 
such demand and payment are made and such 
transfer executed, the treasurer has authority 
to execute the transfer to tin- purchaser. In 
re Prince Albert Tax Sale», 4 Terr. L. It. 108.

Non-compliance with Statute — In-
validity—Curative Provisions.]—In a sale of 
land for taxes there was a failure to distrain, 
although sufficient goods were ou the premises 
io have paid the taxes; the account furnished 
by the colli' tor did not, as required by s. 1-0) 
of It. S. (). 1887 c. 103, shew the reason wl.y 
ilie taxes had not been collected; there was no 
delivery to the collector by the clerk of the 
list furnished him by the treasurer, as re
quired by s. 141 ; no notification, as also re
quired by that section, by the collector to the 
occupants or owners of the lands of their 
liability to be sold for taxes; no certificate 
verified by oath as required by s. 142: nor 
: ay list furnished by the clerk to the treasurer 
of the lands which had become occupied or 
were incorrectly described, as required bj e. 
143:—Held, that the sale was invalid; and 
the invalidity was not cured by ss. 181), 11K), 
which validate a sale on the expiration of two 
years from the making of the tax deed. 
11aland v. Jenkins, 21 Occ. N. 125, 32 O. R..m

Omission to Furnish List of Lands 
to be Sold—-Limitation Sections of Assess
ment Act—Port Arthur Special ,4c(—Convey
ance by Owner after Sale—Bepeal of Act 
«if r Action Brought.]—The omission of the 
tv usurer of the municipality to furnish to 
'he clerk a list of the lands liable to be sold 
for taxes is a fatal objection to the validity 
of a sale for taxes, and neither the limitation 
sections of the Assessment Act, nor the provi
sion of the special Act relating to sales for 

m Port Arthur, 63 V. c. 06 (Q.), are a 
protection to the tax purchaser. The owners 
oi land sold for taxes conveyed it after the 
tax sale to the plaintiff, who then brought an 
action against the tax purchaser to set aside

: the sale. The statute 32 lieu. VIII, c. 9 was 
iu force when the conveyance was made, anil 
when the action was brought, but was repeal
ed before the trial of the action: Held, that 
the prohibition of the statute applied, and 
that the action could not be maintained. 
Judgment of Ferguson, J., 1 U. \Y. R. 500,

: affirmed. Button v. Burk, 24 Occ. N. 85, 7 
1 O. L. U. 50, 3 O. W. It. 107.

Order Confirming Notice.]—An order, 
under s. 151 of the Municipal Clauses Act 

! Amendment Act of 181)8 and amendments of 
181)1) and 11)00, confirming a tux sale, will not 

| be made without notice of the petition for the 
order being given to the persons whose prop- 

! erty is being sold. Be South Vancouver Tax 
I Sale, 0 1$. C. it. 572.

Purchaser at — Liability for Taxes of 
Year of Sale—Statutes—Amendment.]—C’er- 

; tain lots in the city of Calgary were on the 
j 27th June, 181)0, sold for arrears of taxes due 
1 thereon for certain years prior to 181)0; tin- 

sales were duly confirmed by the Court, and 
i mi the 10th July, 181)7, and 27th June, 181)8.
: the purchaser received certificates of title in 

due form from the Registi r of Land Titles,
I and entered into and remained in possession 
i of the lots as owner. The lots were duly 

assessed for taxes for the year 1890, but no 
! rate was struck until after the sale. The 
j said taxes for 181)6 remained unpaid for two 

years. Section 81 of the Ordinance Incor- 
1 iHirating the city of Calgary provides that the 
! transfer from the treasurer to the purchaser 
I shall vest in the purchaser all the rights of 

property of the original holder of the land, 
and purge and disincumber it from all incum
brances of whatever nature other than exist- 

| ing liens of the city and the Crown :—-Held,
! that the lots in question were liable to be sold 

for taxes for the year 1896, and that, under 
I . . 51 of the same Ordinance, the purchaser 

w is personally liable to the city for the 
| amount of the taxes. Section 81 was amended 

by Ordinance 11HH) c. 31), s. 4, by the addition 
after the word “ Crown " of the words “ in
cluding all taxes unpaid upon such land at 
the day of the date of such transfer, ami 
whether imposed before or after the day of 
the date of the tax sale at which said lands 

I were sold:"—Held, that this amendment did 
| not raise the presumption that the section as 
j it originally stood had not the same meaning:
; that the amendment was probably made to re- 
i move doubts that may have existed. In re 
| Loughecil and City of Calgary. 5 Terr. L. It.

1 Refusal to Confirm — Land vested in 
Crown — Recommendation of patent for 

; homesteader — Costs — Witnesses. Be Cann 
! (N.W.T.). 1 W. !.. It. 206.

School Taxes — Confirmation of sale — 
Time for .edemption—Extension—Terms. Be
/.- wie and Pkalan (N.WT.), I W. !.. it. 86.

Sale by Provincial Assessor—Property 
of Municipality—Purchaser—Agent — Fidu- 

i ciary Belationship.]— The city of Nelson was 
incorporated in March. 181)7. and in Septern- 
l>er, 181)8, land situated therein was sold by 
the provincial assessor for taxes for the years 
1800 and lSlif, levied under the provisions of 
the Assessment Act:—Held, setting aside the 
tax deed, that then- was no authority to hold 
the tax sale, as the Assessment Act does 
not apply to municipalities. In July. 1807, a
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real estate agent on behalf of the owner, nego
tiated with a prospective purchaser, but the 
attempted Bale fell through, and after that the 
agent mu' the owner ceased to have any deal
ings with each other. In September, 181th. 
the agent bought the property at a tax sale 
at a very low figure:—Held, that at the time 
of the sale the agept was uot in a fiduciary 
relation to the owner. McLeod v. Waterman, 
10 11. C. K. 42.

Sale of Wrong Lot — Reconveyance by 
Purchaser—Recounttion of I alidity of Hale— 
Third Partie».J—The sale of anything belong
ing to another person is radically void; thus 
the sale of an immovable made in error, for 
municipal taxes due upon the adjoining im
movable, is void, and docs not purge the hypo- 
thecs by which the immovable sold is affected. 
2. In this case the reconveyance which the 
true owner obtains from the purchaser or his 
assigns is not to be interpreted as a recogni
tion of validity of such a sale; and, even 
where a sale is recognized as valid by the 
true owner, such recognition can only be con
sider^ as a new sale made by the true owner 
and not affecting the rights of third parties. 
Humphreys v. Desjardins, <j. R. 24 S. C. 250,

Time for Redemptioi -Statute—Retro
activity—Constitutional Latc.[—Section 80 of 
the charter of the city of Calgary (Ordinance 
33 of 1893) provides that if land sold for 
taxes be uot redeemed within one year after 
the date of the sale, the purchaser shall be 
entitled to a transfer, which shall have the 
effect of vesting the land in him in fee simple 
or otherwise, according to the nature of the 
estate sold ; and s. 81 provides that the trans
fer shall not only vest in the purchaser all 
rights of property which the original owner 
had therein, but shall purge and disiuemnber 
such land from all payments, lien charges, 
mortgages, and incumbrances whatever, other 
than existing liens of the city and the Crown. 
Certain lots in the city of Calgary were sold 
for taxes on l<$th April, 1900, and a transfer 
was given to the purchaser on 8th May, 11*11, 
the owners not having offered to redeem with
in the year:—Held, that s. 2 of Ordinance 12 
of 1901, “ an ordinance respecting the Con
firmation of Sales of Land for Taxes," passed 
12th June, 1901, giving a right to redeem at 
any time before the hearing of the application 
for confirmation, is not retrospective, and that 
the original owners could not take advantage 
of its provisions. Held, futher, that ss. 80 
and 81 of the charter of the city ot Calgary 
are not ultra vires as being in conflict with 
ss. 54 and 57 of the Land Titles Act, 1894. 
Wilkie v. Jellett, 2 N. W. T. Reps. No. 1. p. 
125, 20 8. C. It 282, applied. In re Kerr, 5 
Terr. L. It. 297.

XI. Valuation of Pboperty.

Appeal from Assessment — Valin of 
Lands and Buildings—Burden of Proof.] — 
Under ordinary circumstances, it is incumbent 
upon an appellant who complains that he is 
assessed too high to shew that the properly is 
not worth the amount for which lie is assessed, 
but where, although this is not shewn, it ap
pears that, under the general scheme of 
assessment, lands of a particular description 
are assessed generally at a certain fixed sum 
per acre, and that the appellant's lands of 
that description, which are of no greater value

either by reason of their situation or other 
wise, are assessed at a larger amount, tin- 
assessment should be reduced to accord with 
the general scheme of assessment. A school 
district assessor assessed certain of the api>el 
lants' lands at $800, and the dwelling houses 
thereon at $2,0OO:—Held, that the assessment 
should stand, although the more correct course 
would have been to assess the whole as 
“ land " and place a single value upon both 
soil and buildings as " land." In re Canadian 
Pacific R. II'. Co. and MacLeod Public School 
District, 5 Terr. L. It. 187.

Appeal—Ona«.] — In assessment appeals 
the onus is upon the appellants who assert 
that their property is assessed at too higl 
a figure, to prove it affirmatively. Re \L 
Dougall and Town of Edmonton, Rc Cat 
rut hers and Town of Edmonton, 5 Terr. L. 11. 
465.

Appeal against Whole Assessment
Notice. | — The provisions of the Municipal 
Ordinance respecting appeals against the 
assessment of third parties do not authorize 
a ratepayer to appeal generally against the 
assessment of very person on the assessment 
roll, without designating the names of all the 
ratepayers in a written request to the secre 
tary-treasurer to notify them of the appeal. 
Re Jleiminck (P.) and Town of Edmonton. 
5 Terr. L. R. 459.

Companies Ordinance -Cas and Water 
Company — Mains and Pipes — Real Es
tate — Land — Fixtures — Exemptions — 
Double Taxation.] — Where a waterworks 
company were assessed for certain lots, and 
opposite the entry under the heading on the 
assessment roll, "Value of lot in parcel with 
out improvements," was placed “$315," and 
under the heading “ value of buildings or 
other improvements," was placed “$l00.()i*t." 
and in this latter sura it was intended to in
clude the company's water mains and pipes 
laid on the streets of the city:—Held, follow
ing Consumers* Gas Co. of Toronto v. City of 
Toronto, 27 8. C. It. 453. that the company - 
water mains and pipes were assessable rs 
"land." (2) That, however, the form of the 
assessment did not include the mains and 
pipes, and that the attempted assessiivni <•! 
them was ineffective, and that the roll could 
not be amended, in view of the fact tlmt tie-
value of the mains and pipes had not b...
made a question in the proceedings. (3) 
That the fact that the city charter gave 
power to assess the shares of the company 
did not prevent the city from exercising tie- 
power also gi- thereby to assess any part 
of the compan.. i real or personal property. 
(4) That the fact that the mains and pipes 
were laid under the authority of an agreene nt 
with the city in that behalf did not exemnt 
them from assessment. Calgary fias a ml 
Waterworks Co. v. City of Calgary. 2 Terr. 
L. It. 447.

Contestation of Roll—Limitation -if 
Actions—Interruption—Statute.] —The pre
scription of three years in respect of taxes 
provided by the Montreal city charter. 52 V. 
e. 79 (Q.), runs from the date of the deposit 
of the assessment roll, ns finally revised, in 
the treasurer’s office, when the taxes became 
due and exigible, and the prescription is not 
suspended or interrupted by a contestation of 
the assessment roll, even although the cn-
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testâtiou may have been tiled by the proprie
tor of the lands assessed. Judgment appealed 
from reversed. Girouard and Nesbitt, JJ., 
dissenting. City of Montreal v. Cantin, 25 
Ooc. N. :: 86 B. O. R. 888.

Discrimination again it Non-resi
dents— Petition to County Court Judge — 
Authority of Agent of Ratipayer—Time for 
Petition- Objection Made to Assessors—No
tice—Waiver—Payment of School Tax—Cer
tiorari—Grounds.]—In a petition for relief 
by a non-resident ratepayer under 44 V. c. D 
(N.B.), it is sufficient evidence of authority 
to warrant the County Court Judge in act
ing. that the person petitioning describes him- 
self as the agent of the person aggrieved in 
I lie matter of the assessment, and swears to 
the truth of the statements in the petition. 
The time within which the petition must be 
presented under the Act does not begin to run 
until after the assessment complained <>f has 
been made up from the corrected list and filed 
with the county secretary, and then within 
one month, either from notice of the assess
ment from the county officer charged with the 
duty of giving notice, or from the time the 
person assessed first heard or knew of such 
assessment. It is no objection to an applica
tion under the Act that objection to the valua
tion of the property was made to the assessors 
under C. S. c. 1(X), s. 50, and that the objec
tion might have been further prosecuted be
fore the valuators under s. 08. Where one 
of the objections under the Act is that the 
property of residents had been greatly under
valued, the effect of which was to increase 
the rate of non-residents, it is not necessary 
that the residents, the valuation of whose 
property is attacked, should have notice of the 
application. The right to apply for relief 
from general county taxes is not waived by 
payment of the school tax. The petition un
der the Act must contain facts from whitu it 
can be collected that the petitioner is 
aggrieved, or must state the fact. The 
specific grounds upon which a certiorari is 
granted must, under Rule 7. Mich.. 1890, be 
stated, and a general statement, i.e., “ also 
nil other grounds taken at the hearing in the 
Court below.” is objectionable. Re.v v. Wil
kinson, 35 N. B. Reps. 538.

Gas Pipes — Natural gas company. Re 
1 »ited (las and Oil Co. of Ontario and Town
ship of Colchester South, 1 O. W. It. 642.

Improvements—Selling Value.] — The 
measure of value of improvements for pur
poses of taxation prescribed by s. 38 of the 
Vancouver Incorporation Act, 1900, is the 
actual cash selling value, and not the cost. 
In re Municipal Clauses Act and J. O. Duns- 
muir, 8 It. C. It. 361, followed. In re 
Vancouver Incorporation Act, 1900, and It. T. 
Rogers, 9 B. C. R. 373, not followed. In re 
Vancouver Incorporation Act, 1900, and B. 
T. Rogers, » B. C. R. 495.

Income — Basis of Assessment — Exemp
tion,]- Although a person assessed for income 
tax under the Municipal Ordinance was not 
during the previous year a resident of the 
municipality, the previous year’s income, 
wherever earned, may he taken as a basis for 
determining the amount for which he should 
be assessed. Income to the extent of $(>00 is 
exempt. Lamontaigne v. Town of Maclcod, 5 
Terr. T,. n. 199.

International Bridge — Assessable 
j Value.]—In assessing for the purpose of tux- 
i ation that part of a bridge, crossing the 
. Niagara river, lying within a township in 
I Canada, regard cannot be had to its value in 

proportion to the value of the franchise or of 
; the whole bridge, or to the cost of const ruc- 
I tion, but only to the actual cash price obtain- 
j able for the land and materials situate within 
, the township. In re Bell Telephone Company 
I Assessment, 25 A. R. 351, and In re Ijondon 

Street Railway Company Assessment, 27 A. 
R. 83, applied. In re Quecnston Heights 

i Bridge Company Assessment, 21 Oec. N. 112, 
1 O. L. R. 114.

Lands Acquired for Railway — Real 
i'alue — Parm Purposes—Village Lots.] — 
The railway company had acquired a parcel 

j of land of more than 200 arpents for the pur- 
1 poses of their railway, but, changing their in- 
l tention, they leased it as a farm, by a lease 
j for a year, renewable from year to year, 
I with the condition that it should not be used 
I except for the purposes of pasturage, for 
■ which it was quite unfit. The company had 
j prepared a plan of subdivision of the land 

into lots, and had made application to the 
corporation and the government to have it 

! adopted and registered. They had also ad
vertised the sale of the property in lots :— 

j Held, that the land should be valued for 
! assessment purposes according to its real 

value, and not according to the value which 
it might have for agricultural purjtoses only, 

i In re Canadian Pacific R. W. Co. and Village 
of Verdun. Q. It. 20 8. C. 194.

Measure of Value—Municipal Clauses 
Act, B.C.]—The measure of value for pur
poses of taxation prescribed by s. 113 of the 

| Municipal Clauses Act is the actual cash sell
ing value, and not the costs. In re Duns- 
muir, 8 B. C. R. 361.

Modification by Judge -Error in Prin
ciple.] — The Judge ought not to vary the 
valuation of a property made upon oath by 
the assessors of a municipality, unless it has 
been made in consequence of an erroneous 
principle, or is so evidently erroneous that a 
competent and honest man could not arrive at 
the same result. Bagg v. Town of St. Louis, 
Q. R. 20 8. C. 149.

Railway Lands—Right of Wag.]—Held, 
following Rouse v. Great Western R. W. Co., 
15 U. C. It. 168, that the grading of a rail
way could not be assessed, and that in order 
to ascertain the value of the railway property, 
consisting of the right of way and station 
houses and yards, a fair test was to take the 
average value per acre of the tier of lots 
through which the railway ran, and. after 
making a deduction from that for the value 
of buildings and improvements on the farm, 
to value the railway lands at the same value 
per acre as the lots through which they 
passed. Applying this rule, and taking the 
value of each lot adjoining, it was found that 
(including the buildings upon them) the lots 
were assessed at an i vet-age value of $45 per 
acre. The railway company's lands, valued 
at this figure, were found to he worth $5,175, 
from which deduction of $387. being 7% 
per cent., was made on account of the average 
difference in the value of buildings on the ad
joining farms. Subtracting this amount from 
$5.175 left a balance of $4,788, at which the 
assessment of the railway company’s lands
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was fixed. In re Township of Chatham and 
t'unadian Pacific It. IV. Co., 21 Oec. X. 534.

Vacant Land — AI un ici pu l Ordinance — 
Construction—Appeal—Onus.}-*-The onus is 
on the appellant to shew that vacant laud iu 
towns comes within the exceptions mentioned 
in s.-s. 1 of s. 127 of the Municipal Ordinance 
((’. (>. 18U8, c. 70) ; otherwise it is properly 
assessed under s.-s. 2. Where vacant laud is 
shewn to he “ bona tide enclosed,’’ us men- 
tioneil in s.-s. 1, and used iu connection with 
'i residence as a garden, “position and local 
advantage ” are to be considered in addition 
to an annual rental iu fixing the value tor 
assessment purposes, and persons making use 
of valuable lands for the punaises of a garden, 
park, etc., sould be assessed for it in the 
same pro|M)rtiou of value as other lands iu 
the vicinity, lie Ueiminck (Isabella) and 
Town of Edmonton, 5 Terr. L. U. 402.

Valuation Roll—Petition to Set Aside 
Parties—lut crest.)—Valuators must proceed 
strictly according to law, and it cannot be 
said, in answer to a petition to set aside a 
valuation roll, that they have acted in the 
exercise of their discretion or according to an 
established practice. 2. It cannot be alleged 
that the party who contests a valuation roll 
is acting in the interest of other persons, un
less it is also alleged that the petitioner him
self is without any interest whatever. Leitch 
v. Town of Westmount, 5 Q. I*. It, 225.

Valuation Roll—Revisioi Time—Sta
tute—Directory Provisions. ] The terms of
art. 74<ia, M. C., so far as regards the revi
sion of the valuation roll “ in the months of 
June or July," are directory only, and the 
municipal council charged by law with the 
duty of revision, is not divested of authority 
to make such revision where the time specified 
in the article has expired before the duty has 
been performed. Canadian Pacific It. IV. Co. 
v. Allan, Q. R. 11» 8. C. 57.

Valuation Roll—Illegality—Quashing — 
Jurisdiction of Judge—Names Improperly In
serted—Notice—Overvaluation.] — By virtue 
of s. 4370, It. 8. Q., a Judge in Chambers has 
jurisdiction on iietition to quash a valuation 
mil for Illegality. The facts that the 
names of persona who are not owners are 
inscribed upon a roll as such, or that the 
properties are valued above or below their 
real value, constitutes an illegality. 3. In 
such case notice should 1m- given to the per
sons whose names it is sought to strike off. 
Truchon vj Town of Chicoutimi, Q. It. 25 h.

Vancouver Incorporation Act, 1900,
■s. 38, 56 Valuation of Improvements — 
Mode of—Decision of Judge on Appeal from 
Court of Revision—Appeal from.]—N’o ap- 
|M*al lies from the decision of a Judge on an 
appeal_from the Court of Revision, had un
der s. 5(5 of the Vancouver Incorporation Act. 
An objection to an appeal on the ground that 
the Court has no jurisdiction to hear it is not 
a preliminary objection within s. 83 of the 
Supreme Court Act. Although the full Court 
has no jurisdiction to hear an appeal, it has 
jurisdiction to award costs in dismissing it. 
Under s. 38 of the Vancouver Incorporation 
Act, 1000, all ratable property for assessment

purposes shall be estimated at its actual cash 
value, as it would be appraised iu payment of 
a just debt from a solvent debtor.—In esti 
mating the value of au expensive resident- 
built by its owner, it is fair to assume that 
the owner will not permit his property to be 
sacrificed, and therefore a valuation a] 
preaching to nearly the actual cost is not 
excessive. In re Vancouver lncor\>oration Act 
and Rogers, 23 Oce. X. 72, 0 H. C. K. 373.

Waterworks Company — Valuing Plant 
— 1 Edw. VII. c. .ill. s. 2—Retroactivity 
Construction.]—Held, that the statute 1 Edw. 
VII. c. It, s. 2. amending the Assessment Act 
by inserting ss. 18c and 18b, is not ret roar 
five, and therefore does not affect the assess 
meut in question, which was made by tla- 
assessor and confirmed on appeal to the 
Court of Revision for the city, before the 
Act came into force ; but doubted, even if the 
Act is retroactive, whether iu any way it 
affects or changes the principle of assessment 
governing corporations like the appellants. 
All that it enacts is, that the property shall 
In* valued as a whole, or as an integral part 
of a whole, instead, as formerly, by wards 
separately. Thus it leaves untouched and 
unaltered the law laid down in ln_ re Bell 
Telephone Company Assessment, 25 A. It. 
351, In re London Street Railway Company 
Assessment, 27 A. It. 83, and Iu re Queeushm 
Heights Bridge Assessment. 1 O. L. R. 114, 
that as real property it shall be estimated 
at its actual cash value, as it would be ap
praised in payment of a just debt from a 
solvent debtor. This standard by the Act of 
InH session is now applied to the property in 
its larger area as extended by the statute, 
but the standard remains the same:—Held, 
also, that the evidence of witnesses fixing 
value by wards (when one of the elements of 
such value is the possibility of a franchise in 
such ward, distinct from other wards, being 
obtained at some future time), is too remote to 
prevent the application of the law as settled by 
the cases, as also is the chance at some future 
time of getting a franchise t" connect 
wards with one another. In re Stratford 
Waterworks Co. and City of Stratford. 21 
Oce. X. 47».

Wild Lands—Valuation—Assessor Acting 
on Instructions from Superior Officers 
Exemption—Jurisdiction of Court of Revi
sion.)—In assessing 500,000 acres of wild 
land, consisting largely of inaccessible moan 
tains and valleys, the assessor acted on in
structions received from his superior officers 
and fixed the value at $1 per acre for tin- 
whole tract. On appeal to the Court of Revi
sion and Appeal, evidence was taken, and an 
average value of 45 cents ja-r acre was fixed. 
An appeal was taken to the full Court, on 
the grounds that the valuation was too high, 
and that, so far as some of the lands were 
concerned, they were exempt from taxation 
under the company’s Subsidy Act, and on tin- 
argument counsel for the company asked t In- 
Court to fix the assessable value of the lands 
at the specific sum of $47,080.23 :—Held, per 
Drake, J.. that, as some of the land was of 
some value and some of it of no value, tin- 
fixing of a flat rate was not a compliance 
with s. 51 of the Assessment Act, 1003. and 
that the assessment should be set aside with 
costs. Per Irving, J„ that the evidence did 
not enable the Court to form any opinion hr 
to the value of the land within the meaning
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of s. 31, uud, as the usi vssmeut was improp
erly levied at the outlet, tbe Court siiould 
simply declare that there was uo proper 
assessment iu respect of which au appeal will 
lie —Held, per Drake ami Irving, JJ. (Duü, 
J., dissenting;, that by the operation ot s. 3 
ot tbe ameiiumg Act, with respect to all the 
lauus granted to the company, the exemption 
lroui taxation couterred by s. < of the Subsidy 
Act expired with the expiration of the period 
ot ten years, beginning with the 8th April, 
18l»ii, ami that therefore the lauds clamieu 
to be exempt were assessable. In n .\clson 
unit t ort ùheppurd It. It. Co., 24 Ucc. N. 
.>85, 10 It. C. U 510.

XII. Other Cases.

Payment of Taxes under Protest —
Appeal from Assomment — Judy ment Con
firming—Ret Judicata — Estoppel — Money 
Uud and Received.J—J„ having been assessed 
in 1800 on personal property us a resident 
of St. John, N.B., appealed without success 
to the appeals committee of the common 
council, uud then applied to the Supreme 
Court of New Brunswick for a writ of cer
tiorari to quash the assessment, which was 
refused. An execution having been threaten
ed, he then paid the taxes under protest 
In 1807 he was gain assessed under the same 
circumstances, and took the same course, with 
the exception of appealing to the Supreme 
Court of Canada from the judgment refusing 
u certiorari, uud that Court held the assess
ment void and ordered the writ to issue for 
quashing : 30 S. C. R. 122, 20 Occ. N. 11. J. 
then brought an action for repayment of the 
amount paid for the assessment in 1800 :— 
Held, affirming the judgment of the Supreme 
Court of New Brunswick, 21 Occ. X. 52, that 
ihe judgment refusing a certiorari to quash 
the assessment in 1800 was res judicata 
against J., and he could not, recover the 
amount so paid. Jones v. City of tit. John, 
21 Occ. S. 401. 31 8. C. R. 320.

Validity of Assessment—tipedal Tri
bunal—Failure to Appeal—Proof of Assess
ment—Pleading—Evidence.]—In an action to 
recover the amount claimed to be due for rates 
and taxes, the defendant pleaded among other 
things that, at the time of the assessments, 
defendant was not the owner of more than a 
one-quarter interest in the ship assessed :— 
Held, following Town of West ville v. Monro, 
•t- X". S. Reps. 311, that the defendant hav
ing received notice of the assessment, if he 
was dissatisfied therewith, should have 
brought the mutter before the assessment ap
peal Court, established for that purpose by s. 
Ml of the Halifax City Charter, 18111, and. 
having failed to do so. that the assessment 
was conclusive, and could not be attacked in 
an action to recover the amount assessed. 
The only evidence before the Court of the 
assessment and the rate due thereon was the 
city collector’s certificate of taxes unpaid, 
and s. 3(12 of the city charter, which provides 
t int, all rates and taxes shall become due on 
the 31st May in each year, and that it shall 
he the duty of the city collector, immediately 
thereafter, to take proceedings, &v. There 
was no evidence to prove the collector’s signa- 
ture to the certificate, or that he was col
lector:—Held, that the evidence was wrongly

received :—Held, nevertheless, that, as the de
fendant iu his defence admitted that he was 
assessed for the amount claimed, and that the 
rate alleged to be due on such assessment was 
correct, it was not necessary for the plaintiffs 
to prove the assessment or the rate due there
on. City of huliluT v. Farquhar, 33 X. S. 
lteps. 201».

ASSESSMENT OF DAMAGES.

Sec Damages.

ASSIGNEE FOR CREDITORS.

See Bankruptcy and Insolvency.

ASSIGNMENT FOR BENEFIT OF 
CREDITORS.

See Bankruptcy and Insolvency.

ASSIGNMENT OF CHOSE IN ACTION.

Sec Chose in Action,

ASSIGNMENT OF DAMAGES.

Sec Damages.

ATTACHMENT OF DEBTS.

I. Generally—Wiiat Debts Attachable 
114.

II. Pkactice and Proceoube in Gabnish- 
MENT, 120.

III. Other Cases, 130.

1. Generally—What Debts Attachable.

Alimentary Allowance — Claim for 
Maintenance of Natural Child—Ancestors.] — 
The obligation resulting from a natural re
lationship does not extend to the ancestors of 
the father and mother of the natural child.
2. Alimentary debts, for the payment of which 
an income bequeathed for alimentary purposes 
nm.v lie attached, are such as are due to a 
creditor who has furnished aliments to the 
iperson entitled to the allowance and Ids 
family, and not those which such person may 
be under an obligation to furnish for his na
tural child. McAulay v. McLennan, Q. It. 23 
S. C. 410.

Alimentary Allowance—Pension.] — A 
pension granted by the Montreal Harbour 
Commissioners to a sick pilot, from the “ De
cayed Pilots’ Fund,” is an alimentary allow
ance. and is exempt from seizure, under art. 
500. s. 0. C. (’. P., except for an alimentary 
debt. 2. An alimentary pension can only be
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seized for an alimentary debt incurred while 
the pension is in force, and not for a debt 
incurred before the pension began to run. 
Hamclin v. Perrault, Q. R. 21 S. C. 51.

Assignment of Fund — Contingency — 
Ascertainment. Evans v. Clancy, 2 0. W. R. 
522.

Bank Deposit—Attachment for Debt of 
Depositor—Claim of True Owner—Interven
tion.]—The fact of a person depositing sums 
of money in his own name in a bank does 
not take away from the true owner of such 
sums the right of recovering such sums. The 
true owner, as a third party, may assert his 
rights of recovering such sums. The true 
owner, ns a third party, may assert his rights 
by intervention in a garnishing cause, and 
have annulled the saisie-arrêt of such sums 
by the garnishing creditor. Stephens v. 
Higgins, 5 Q. P. R. 1.

Costs Due to Solicitor—Agreement with 
client to throw off — Fraud upon creditors. 
Waller v. Malone, 3 O. R. 774.

Damages for Personal Injuries- -.17 
ment ary Claim — Limited Attachment.] — 
Damages awarded as compensation for per
sonal wrongs, bodily injuries, and medical 
attendance rendered necessary thereby, are in 
the nature of an alimentary claim, and are 
not attachable for a debt other than one which 
has been created for the purpose of assuring 
the payment of such damages or the preserva
tion of the plaintiff’s right, thereto. Lafond 
v. Marsan, Q. It. 24 8. C. 22, 5 Q. P. R. 
320.

Damages for Personal Injuries —
Judgment Alimentary Provision Ittach- 
ment before Judgment.|—The right of a per
son injured in an accident to recover from the 
person who caused the accident the damages 
suffered, is a pmely personal right, and can
not be exercised by the ordinary creditors of 
the person injured. Rut when the person in
jured exercises the right the amount of dam
ages or indemnity recovered is not in the 
nature of an alimentary provision, but be
comes part of the property or means of the 
injured one; and therefore such a sum may 
be seized or attached by his creditors, and 
they may proceed by way of attachment even 
before judgment in the action brought by the 
person injured. Molsons Bank v. Llonaie, 8 
D. C. A. 176, followed. Judgment in Q. R. 
25 8. C. 188 reversed, and judgment in Q. 
R. 24 8. C. 282 restored. Cochrane v. Me- 
Shone. Q. R. 13 K. B. 505, 6 Q. P. R. 465.

Equitable Assignment—Disputed facts 
—Issue. Wilkinson Plough Co. v. Perrin. 2 
O. W. R. 541.

Fees of Bailiffs Exemptions—Liability 
of Solicitors.]—The fees of bailiffs are attach
able in their entirety, and are not included in 
the exemptions which are enumerated in art. | 
500, C. P. C. In spite of stipulations pre
viously made to the contrary, solicitors are 
personally liable to the bailiffs they employ | 
for payment of their fees, and that although 
they have not received payment from their 
clients. Lachance v. Casault, Q. R. 26 S. C.
oo. 'lM

Income from Trust Fund—Assignment 
of Fund ami Income.]—An attaching order 
under 45 V. c. 17 will not lie against the in 
come of a trust fund, unless there are trust 
moneys actually in the hands of the trustees 
at the time the order is served ; nor will an 
attaching order operate upon debts of which 
the judgment debtor has divested himself by 
assignment, even though lhe assignment may 
be void as against creditors under 13 Eliz. <■. 
5. Ex p. Black. 34 N. R. Reps. 638.

Insurance Money — Foreign Corporation 
(iarnishec—“ Within the Province."] — Tb<> 
judgment debtor was insured under an acci
dent policy in a company incorporated under 
a Dominion statute, having its head office at 
Toronto, represented in the province of Prince 
EM ward Island by a local agent, who had 
authority to solicit applications and forward 
them to the head office of the company for 
approval. The insured, having met with an 
accident, gave the required notice, and fur
nished the necessary proofs of claim to the 
company according to the conditions in the 
policy. After the proofs of claim had been 
received at the head office, a copy of an at
taching order was served upon the local agent 
in Prince Edward Island :—Held, that the 
insurance company was a foreign corporation 
within the meaning of s. 30 of 44 V. c. 4. s. 
4 (P.E.I.). 2. That the company was within 
the province and doing business therein by an 
authorized agent. 3. Time there was an at
tachable debt due by the eorapan" to the judg
ment debtor within 48 V. c. 4, s. 1. Beaman 
v. Seaman, 25 Occ. N. 109.

Insurance Moneys—//ypothecary Credi
tor—Contingent Debt.]—The indemnity due 
by an insurance company, in case of fire, is a 
simple debt resulting from a contingent con
tract, and. except in the case of an assign
ment of the anticipated indemnity, an hypo
thecary creditor has no preferential claim 
upon such indemnity, and therefore the in
demnity cannot be attached in the hands <>f 
the insurance company. Leroux v. Cholette, 
4 Q. P. R. 193.

Insurance Moneys - Judgment against 
married woman, payable out of separate 
estate—Proceeds of insurance on life of hus
band—Trust for wife. Doull v. Docile, 4 0. 
W. It. 525. 5 O. W. It. 238, 253, 413, «1 <>. 
W. R. 39.

Insurance Moneys—Quebec Law—Credi
tors of Former Owner—Impeached Truusfir 
—Fraud—Insurable Interest.]—The lessor of 
real estate (in Quebec) insured the leased 
property “ in trust," and notified the insurers 
that the lessee, his son, was the real bene
ficiary. The lessee paid all the premiums, 
and, the property having been seized in execu
tion of a judgment against the lessor, the 
lessee purchased at the sheriff’s sale and be
came owner in fee. He afterwards increased 
the insurance, the insurers acknowledging, in 
the second policy, the existence of the first in 
his favour. The property having been de
stroyed by fire, payment of the amount of 
the first policy to the lessee was opposed by a 
judgment creditor of the lessor, and the money 
attached in the hands of the insurers : -Held, 
that the lessee, having had an insurable in
terest when the first policy issued, and being 
when the loss occurred the only person having 
such interest, was entitled to payment. Even
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if the lessor knew that his father was em
barrassed at the time he took the lease and 
when he purchased the property at the 
sheriff's sale, that would not make the trans
action fraudulent as against the father's credi
tors. A creditor who was a party to the 
action against the lessor in which the prop
erty was sold in execution subject to the lease, 
and who did not oppose such sale, could not 
afterwards contest payment of the amount of 
the policy on the ground of fraud. Langelicr 
v. Char le bois, 24 Oce. N. 74, 34 8. C. R. 1.

Interest of Debtor under Will —
Residuary Legatee.]—A primary creditor in 
a Division Court, by garnishee summons 
served on the executors, attached the interest 
of the primary debtor, as residuary legatee, 
in the estate of a testator who had died within 
a year of the attachment. A receiver was 
subsequently in a lliigh Court action appoint
ai to receive his interest. The Judge in the 
Division Court gave judgment against the 
garnishee, and an application for a new trial 
by tin* garnisiiec, on the ground that such 
interest was not attachable, was dismissed, 
but on an appeal to a Divisional Court : — 
Held, that tin* residuary legatee’s interest was 
not such a debt as could be attached ; and 
the garnishees were discharged. Hunsbcrry 
V. Kratz, 23 Oec. N. 185, 5 O. L. It. «35, 2 
O. XX . It. 448.

Juror's Indemnity. | -.Money due to a 
petit juror for his indemnity, as such, is not 
gurnishable. Brouillard v. Shawl, 4 Q. P. 
R. 181.

Legacy -Alimentary Allowance—Previous 
Alimentary Debt.]—Sums bequeathed by will 
as aliments, with a proviso that they are to 
lie insaisissable, cannot be garnished for an 
alimentary debt arising prior to the will. 
Kelly v. Masson, Q. It. 23 8. C. 97.

Life Rent—Reservation by Donor of Im
movables.]—A life rent reserved by the donor 
of immovable property, in his own favour, and 
secured by hypothec, does not fall under the 
provisions of art. 599 ( 4), C. P. ; and is not 
exempt from seizure by creditors of the donor. 
Bradford v. Lasnier, Q. R. 24 8. C. 53.

Moneys Due by Crown.] — A sum of
money due to a school teacher, ns a subsidy 
payable out of the fund appropriated by the 
legislature ns allowance to Institutions nnd 
superior schools, being money due by the 
government of the province, nnd not money 
flue ns to the salary of a public officer, is not 
sizable in the hands of the government under 
a writ of attachment by garnishment. Beau- 
rhemin v. Fournier, Q. It. 20 S. C. 272.

Moneys Due under Mortgage—Instal
ments falling due after service of garnishee 
summons — Priorities—Judgment creditors—- 
Transferee of mortgage—Assignee of mortgage 
for benefit of creditors. Marphrrson Fruit 
Co. v. Hayden (N.W.T.), 2 W. L. R. 427.

Money of Union — Judgment against 
Vcmhcrs of Unincorporated Association in 
Representative Action — Trust.] — Action 
against an association. Certain members were 
authorized by the Court to defend the action 
an behalf of themselves and all other mem- 
i»rx Held. 1. that the association was not 
a corporation, individual, partnership, nor a

quasi-corporate body. 2. That its members 
could not be sued by their adopted name. 
Certain costs were ordered to be paid by de
fendant members. The plaintiff; sought to 
garnishee a certain account nt the Dominion 
Bank, headed “ Amalgamated Sheet Metal 
Workers' Union, No. 30":—Held, could not 
be garnished, ns order that the defendants 
shall pay money, without more, cannot be 
enforced against the property of any one ex
cept the defendants themselves. Metallic 
Hoofing Vo. of Canada v. Local Union, No. 
10, Amalgamated Sheet Metal Workers' In
ternational Association, 1 O. W. R. 573, «44, 
2 O. W. It. 183, 2titi, 819, 844, 5 O. W. It. 
9.1, 709, « O. XV. It. 41, 283, 5 O. L. It. 424, 9 
O. L. It. 171, 10 O. L. It. 108.

Proceeds of Exempted Chattels.] —
The proceeds of chattels exempt from seizure 
nnd sale under execution, but voluntarily sold 
by a debtor, are attachable. Slater v. Rod
gers. 2 Terr. L. II. 310.

Purchase Money of Land - Issue be
tween Judgment Creditor and Claimant — 
tcopc of—Fraudulent Conveyance—Husband 
and Wife.]-—An issue was directed to try the 
question whether certain moneys in the hands 
of a garnishee were, nt the time of the ser
vice of the garnishee summons, the moneys 
of the plaintiff in the issue, as a creditor of 
the judgment debtor, ns against the defendant 
in the issue, the wife of the debtor.—The 
moneys were the balance of the purchase price 
ot land sold by the judgment debtor’s wife to 
the garnishee:—Held, per Rouleau, J., the 
trial Judge, 13 Occ. N. 472, that the Court on 
such an issue could not inquire into the ques- 
uon whether the land, having formerly been 
that of the judgment debtor, had been fraudu
lently conveyed to his wife. On appeal to 
the Court in banc :—Held, reversing the judg
ment of Itouleau, J., who adhered to his 
former opinion, that the Court could so in
quire. Hull v. Donohoe, 2 Terr. L. It. 52. 
Reversed and judgment of Rouleau. J., re
stored, 24 8. C. It. «83, 15 Occ. N. 356.

Rent—To Whom Due—Heirs of Deceased 
Landlord—Executors — Devolution of Estates 
Act.]—Five plaintiffs, claiming as heirs-at- 
law of their father to be owners of a lot of 
land, brought an action for specific perform
ance. which was dismissed with costs, subse
quently taxed at $209.49. After the trial one 
of the plaintiffs, G. R., died, and probnte of 
his will was granted to a sister and co-plain
tiff, M. S., and the action was revived in the 
names of the remaining plaintiffs and M. S. 
as his executrix, and an appeal against the 
judgment was also dismissed with costs. It 
appeared that G. It. owned one-half of the lot, 
and the father the other half, and that the 
lot had been leased to a tenant by M. O’R., 
one of the plaintiffs, as administratrix of the 
estate of the father, who died in or before 
1S9«, and M. S., as administratrix of the 
estate of G. R. No caution was registered un
der the Devolution of Estates Act:—Held, 
that the rent due from the tenant was gar- 
nishable for the costs payable by the plain
tiffs. Macaulay v. Rumball. 19 C. P. 284. 
commented on. McDonald v. Sullivan, 23 
Occ. N. 45. 5 O. I,. R. 87, 1 O. XV. R. 721. 
723. 784. 840. 849: Reilly v. McDonald. 1 
O. W. R. 190. 721, 723. 784, 849.

Salary—Civil Servant—Insolveney—Noti
fication to Other Creditors.]—If an employee
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of tin* province is insolvent, a creditor gar
nishing the employee's salary will be allowed 
to have the other creditors called in and 
notified to file their claims. Gagnon v. Rowan. 
7 Q. r. It. 52.

Salary -Deposit of Portion Attachable— 
Further Attachments.]—The deiiosit of the 
I fort ion of salary attachable under Edw. 
VI1. c. 57, s. 1, has the effect of preventing 
further attachments, and this without the 
debtor requiring to give notice of such de
posit to his creditors. Godin v. Flanagan, 7 
Q. P. H. Ü.

Salary — “ Due or Accruing Due."] — 
Where the salary of an employee was a fixed 
amount per month payable at the end of the 
month :—Held, that a garnishee summons 
served on the last day of the mouth did not 
bind the current month’s salary, inasmuch 
as no part of the amount was due, that is, 
recoverable by the employee, till the last day 
of the month had expired, nor was any part 
accruing due, inasmuch as the liability of the 
employer to ] ty was contingent upon the 
completion of the month’s service by the.em
ployee. Main v. Mvlnnis, 4 Terr. L. R. 517.

Salary of Court Stenographer—Fees 
for Deposition*.] — Amounts due to official 
stenographers for depositions taken in Court 
are regarded ns salary, and are attachable to 
the extent of one-fifth. Létourneau v. Collin,
4 Q. P. R. 122.

Salary of Harbour Master — Public 
Officer. ) —Tin harbour master of Montreal, 
having by virtue of his office to administer a 
part of the public domain of the Crown, and 
acting in th general interest of commerce 
and navigation, must be considered as a public 
functionary, and his salary is not seizable un
der execution or attachable. Cochrane v. 
UeShane, Q. R. 24 8. C. 283.

Salary of Municipal Officer Paginent 
in Advance—Set-off—Equitable Assignment— 
Service — Costs.]—Upon an application to 
garnish the salary of an officer of a municipal 
«•orporntion, it appeared that by virtue of a 
by-law his salary was payable monthly, and 
that the practice of the corporation was to 
pay all salaries on the first day of the month. 
The attaching order was served on the 30th 
April, between ten o’clock in the morning and 
one o’clock in the afternoon. The judgment 
debtor, before the service of the order, had 
been paid in full all his salary for the month 
of April, under an arrangement between him 
and the treasurer of the corporation that ad
vances should be made on account of salar.v 
and stopped from til • debtor's cheque at the 
end of the month :—Held, that nothing was 
due to the debtor by the corporation at the 
time of the service of the attaching order, for 
there had been actual payment of the salary 
by the corporation ; or, if not payment, an 
advance by the corporation which they could 
set off against a claim for salary : or. if the 
moneys advanced were to be regarded ns mis
appropriated by the treasurer or the clerk 
and advanced personally by him to the debtor, 
there wi.s a good (though verbal) equitable 
assignment of the salary by the debtor to the 
treasurer or clerk ; and, per the Master in 
Chambers, a debt in respect of the salary, in 
any event.would not have accrued due until 
after the service of the attaching order : — 
Held, also per Meredith, C.J., in Chambers,

; that the judgment debtor and the corporation,
! by its responsible officers, had so misconducted 

themselves that they should be deprived of 
costs, although the order of the Master in 
their favour was in other respects affirmed. 
Wilson v. Fleming, 21 Occ. N. 334, 1 O. L. R Mm.

Salary of Partner. |—Where a garnishee 
partnership declares that the defendant is a 
member of the partnership and draws from it 
a weekly salary, the partnership will not la- 

I ordered to deposit any sum in Court, to its 
I prejudice, but the attachment will be declared 
| effective. Dc Claude v. Jlemond, 4 Q. I*. It. 
!71-

Salary of Sheriff—Judgment by Default 
—Opposition.]—The salary of a sheriff is in
saisissable : and even where the Government 
has paid several instalments of salary to a 

. garnishing creditor, the sheriff, even when the 
attachment has been made absolute upon de 
fault of his appearance, may, by way of 
opposition to the judgment, have it set aside. 

| Mongenu v. Arpin, Q. It. 18 S. C. 31)5.

Salary of Teacher—Exemption—Appli- 
i cation after Death—Crown—Provincial Gov- 
| eminent — Public Officer.]—The salary of a 

teacher (instituteur) being by law exempt 
from attachment, the exemption subsists in 

j favour of his children in respect of arrears 
j due him at the time of his decease. 2. Money 

in the hands of the Government of the Pro
vince of Quebec cannot lie attached unless in 
the case of salaries of public officers. Iteau- 
chemin v. Fournier, 4 Q. P. It. 138.

Wages—Exemption—Hoard money — De
ductions—Construction of statute. Gordon v. 
Seabrooke (Y.T.), 2 W. L. It. 105.

Wages — Exemption — Construction of 
Rule 305 (Y.T.). Meaeham v. Nugent (Y.

; T.), 2 W. L. It. 301.

Wages of Mariner- Exemption—Master 
I of boat plying on inland waters. N. A. T. 

and T. Co. v. Seaton (Y.T.), 2 W. L. It. 
009.

Wages--Set-off.]—Upon a declaration of 
the garnishees that the judgment debtor !* 
employed by them as a driver; that he has 

: the use of a waggon and two horses every
day, “ the understanding being that he gives
us every evening the half of the daily profit 

! that since the service of the attaching order 
| they have paid him $11.54, half of the receipts 
i since made, while he still owes them $43 
! Held, that the half of such receipts represents 

daily wages, and the part of such wages which 
; can lie seized may be garnished, and tin- 

attachment of it should be declared valid. 
2. That a set-off cannot lie made to the pre
judice of the garnishors, between the wages 
of the debtor and arrears of receipts due by 
him to the garnishees before the attachment. 
Payfer v. Beauchamp, 3 Q. P. R. 347.

II. Practice and Procedure in Garmsh-

Action by Judgment Debtor against
Garnishee -Special Pleading.]—In a suit to 
recover moneys which have been attached, 
brought by the defendant in the attachment
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against the garnishee, the latter may, instead 
of proceeding regularly, file a declaration 
that he submits his rights to the Oirt, at I 
the same time stating, with documents in sup- 
port of his statements, the previous proceed
ings which prevent him from paying what he 
owes to the plaintiff, namely, the garnishing 
proceedings pending, a judgment already ( 
given requiring him to pay one-fifth to a credi
tor. and the fact that another creditor has 
made a motion for a declaration that the 
whole salary of the plaintiff is exigible. Noel 
v. Corporation of Pilots fur the Barbour of 
(Jucher, 5 Q. I*. R. 00.

Affidavit — Information and Belief — 
Ground*.|-—The affidavit for attachment en 
mains tierces, when founded upon information 
or belief, must state the grounds of such 
belief and the sources of such information, 
and in the absence of such statement the 
seizure will be quashed on petition. Duclos 
v. licaumicr, Q. It. 20 S. <\ 237.

Affidavit -Irregularity—Claimant—Judge 
by Consent Trying l**ue Summarily—Appeal 
—County Court.]—The plaintiffs in County 
Court proceedings issued several garnishee 
summonses, and subsequently in Supreme 
Court actions judgment creditors of the de
fendants in the County Court actions issued 
attaching orders, against the same garnishees. 
The judgment creditors in the Supreme Court 
actions contended that the County Court gar
nishee summonses were nullities, as they were 
issued on an affidavit which did not comply 
with the statute, and all the interested par-, 
ties agreed that the County Judge might de
cide the matter in a summary way. He held 
that the County Court plaintiffs were entitled 
to the moneys garnished:—Held, on appeal, 
following Hade v. Winner, 47 L. J. C. V. 384. I 
that the County Judge was in effect an arbi
trator: and no appeal lay from his decision. 
Per brake, J.— ( 1 ) The affidavit lending to 
a garnishee summons must verify the plain
tiff's cause of action, and a garnishee is en
titled to question the validity of the proceed
ings at the hearing. (2) The defect in the 
affidavit was an irregularity only, and pay
ment into Court by the garnishees was a 
waiver by them of their right to object. (3) 
The plaintiff may specify "n one affidavit 
m era I debts proposed to Is* garnished, liar- 
ri* v. Harris, 22 Occ. N. 73» 8 It. C. R. 307.

Ante-Judgment Summons — County 
Court belt or Liquidated Demand—Affidavit 
Verifying Debt.]—An application by the de
fendant to set aside a garnishee summons 
land service) Issued liefore judgment, and 
for payment out of Court of moneys paid in 
by the garnishee, was granted. Section 102 
of the County Courts Act, R. S. It. C. 1807 
c. 32. provides that “ a plaintiff, at the time 
of issuing a summons for a debt or liquidated 
demand, or at any time thereafter previous to 
judgment, upon filing ... an affidavit 
verifying the debt . . . may obtain a sum
mons " (i.e., garnishee summons), etc. The 
summons was issued claiming #2.30 for hire 
of horse and sleigh, together with $00 dam
ages f<»r the destruction of the sleigh through 
the defendant's negligent*. The affidavit 
verifying the debt ran : “ Sly claim against 
the defendant is for th sum of $2.30 for hire 
or rig hired by the defendant from me on the 
14th day of February last, and for the sum 
of $00 damages for the destruction of the said

rig or vehicle." Lindburg v. McPherson, 21 
Occ. N. 423.

Attachment before Judgment - Affi
davit—Hcquisites of.]—The allegation, “ the 
plaintiff verily believes that unless a writ of 
attachment before judgment be served u|h>ii 
the garnishees he will lose the amount owing 
him," in an affidavit for the issue of a writ 
of attachment before judgment, is sufficient 
and equivalent to the form of art. 8!>3, C.C., 
which says “ that the plaintiff will thus be 
deprived of his recourse against the defen
dant." The affidavit need not give the reasons 
of belief and the sources of information of 
the de]H>nent, unless these relate to with
drawal or concealment by the defendant. 
/(../* v. Vets, •; I1. R. I IT. if. R. 27 s. c.
34.

Attachment before Judgment — Peti
tion to (Juash—Irregularities—Quality of De
ponent.]—The defendant's remedy by petition 
to quash an attachment before judgment is 
collateral to the regular met hods of defence, 
and must lie strictly conn tied to the grounds 
permitted by art. bill, C. I*. 2. The i>etition 
to quash cannot allege irregularities in the 
writ and indorsement, default to leave copy 
of affidavit and declaration or the quality of 
the deponent, which are pro|s*rly matters for 
exception to the form. Canadian Pacifie If. 
It", Co. v. t'rappicr, 6 (J. I*. R. 180.

Bailiff -Offer of Security—Kef usai.] —A 
bailiff who makes a seizure under a saisie- 
arrêt before judgment, cannot refuse to re
store the goods seized to the defendant, if the 
latter offers good and sufficient sureties in 
accordance with art. 038, C. I’., under the 
pretence that he has no power to appraise 
the security. Schtrartz v. Kamch, 0 (J. 1*. R. 
896.

Contestation Insolvency of Defendant— 
Pleading—Amendment—Costs—Distraction— 
Seale of Costs.]—In a contestation of an at
tachment by the defendant, it Is immaterial 
to the issue whether the original debtor whose 
heirs have Is-en condemned by judgment on 
the principal action, was solvent or not. 2. 
A paragraph struck out from a pleading upon 
an inscription in law, will not lie reinstated 
by amendment at the trial. 3. A writ of 
attachment after judgment cannot be issued 
for costs without the consent of the attorneys 
in whose favour distraction of costs was 
granted. 4. The cost: awarded upon a contes
tation of attachment, maintained as far as 
costs are concerned, will be governed by the 
amount of the costs for which attachment 
was improperly issued. Montreal Land and 
Mortgage t'o. v. Heirs of Mathieu, 6 (). I\ 
It. 329.

Contestation I ndue Delay.]—The gar
nishing creditor will not be allowed to con
test, after the delays, the declaration of a 
garnishee, if lie has shewn no diligence in 
the matter. Mcloche v. Lalonile, 7 <>. I’. It. 
161.

Corporation Garnishee Declaration by 
Attorney—Art. (IStl, C. /*.]—When in answer 
to an attachment in the hands of a corpora
tion, such corporation makes its declaration 
by an attorney under a general authorization, 
no question under art. 686, C. P., can be put 
to such attorney. Ilrodcur v. MacTavish. 7 
Q. P. R. 233.
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Debtor Suing Garnishee Discharge of 
Garnishee.] — The fact that the judgment 
debtor has, since the declaration of the garni
shee, brought an action against him. does not 
interrupt the latter’s right to be discharged 
from the attachment if he owes nothing. In 
re Banque Ville-Marie, 7 Q. 1*. It. ItiU.

Declaration of Garnishee—Conditional 
Debt—Discharge.]—If a garnishee declares 
that he owes nothing to the judgment debtor, 
but that there is a contract between them 
under which the judgment debtor is allowed 
to take insurance risks for the company of 
which the garnishee is an agent, the judgment 
debtor and the garnishee are not entitled upon 
such declaration to have the attachment pro
ceedings dismissed, as they would be if the 
garnishee had declared simply that he owed 
nothing. Quaere, is there ground, in the case 
of a conditional debt, to claim dismissal of 
the proceedings on the ground that the gar
nishing creditor has not had it declared that 
the attachment is binding. Lamothe v. Piche, 
5 Q. P. R. 180.

Declaration of Garnishee - Contesta
tion by Debtor—Status.]—A debtor has no 
interest to support a motion for the rejection 
of the declaration of a garnishee, on the 
ground that the necessary stamps have not 
been affixed to it, or that the garnishee has 
not the status to make such declaration. 
Montreal Loan and Mortgage Co. v. Mathieu, 
7 Q. P. R. 84.

Declaration of Garnishee—Con testa - 
tion of—Claim for Damages.]—X garnishee 
is not obliged to declare hypothetical and 
possible debts; his declaration is sufficient if it 
admits debts of which he knows the cause and 
the amount. 2. Facts which may serve ns the 
basis of an action for damages by a defendant 
against the garnishee do not justify a contes
tation of the declaration of the garnishee, 
when the additional claim of the defendant 
against the garnishee is not liquidated nor 
established nor stated in any manner, and 
when the garnishee cannot be presumed 
»o have known it at the time of his declara
tion. 3. In this case, the garnishee, being 
indebted to the defendant in the sum of $100 
by virtue of a judgment, was not obliged to 
declare that, besides such sum, he owed $200 
sis damages caused to the defendant by the 
allegations of si certain plea which he alleged 
to be false; and- a contestation of the declara
tion of the garnishee based upon default of 
declaring something else besides an ascertained 
debt, was dismissed upon inscription in law. 
Germain v. Dussault, 5 Q. P. It. 90.

Declaration of Garnishee — Contesta
tion of—Requirements.]—When a tiers-saisi 
has declare 1 that he owes nothing, it is not 
sufficient to allege, in contestation thereof, 
that it is false : a contestation of a declaration 
of a tiers-saisi has for its object a different 
basis of facts whereon to determine the lia
bility of the garnishee from that furnished 
b.r his declaration ; it must, if for less than 
the amount of the judgment, set forth the 
exact amount of the alleged indebtedness ; it 
must be as sepcific as, and proved like, the 
contents of the declaration In an ordinary 
suit, and it creates a real cause, in which the 
tiers-saisi is a defendant. Canadian Congre
gational Missionary Soricty y. Larivière, 4 Q. 
P. R. 290.

Declaration of Garnishee—Default of
- Judgment — Appeal — Relief on Terms.J — 

A garnishee who has appealed from a judg
ment against him by default, and whose ap
peal hae been dismissed, may si ill be relieved 
from his default to make a declaration upon 
paying all the costs incurred, including those 
of the appeal. Saunders v. Bocekh, 0 Q. P. 
U. 410.

Declaration of Garnishee — Judgment
— Moneys accruing due — New declaration.] 
—In order that an attachment after judg 
meut in the hands of a third party be binding, 
it must be so declared by judgment ; in tin- 
absence of a contestation of the garnishee's 
declaration within the legal delays, and of
a demand within the same delay to have tin- 
seizure declared binding, a writ of attach
ment is without effect against the garnishee 
as regards the sums which may eventually 
become due; and a motion then made to 
make him declare de novo will be rejected. 
Doodles v. Lafteur, 0 Q. P. R. 439.

Declaration of Garnishee—Judgment
— Reduction on Appeal — Payment of Soli
citor’s Costs — Set-off.]—A garnishee, who 
has declared that he was adjudged to pay to 
the defendant $100 damages by a judgment 
from which he has appealed, cannot after 
wards, after the amount of the judgment Ins 
been reduced by the Court in review to $50, 
with costs of the hearing and review against 
the defendant, allege by a subsequent declara
tion that he has paid his solicitor the $.j0 
allowed to him by the later judgment, which 

•has been garnished before the decision.
Pieffer v. Campeau, 5 Q. P. R. 135.

Declaration of Garnishee —Place of 
Making.]—The declaration of a garnishee 
made in a district other than that where the 
writ of saisie-arrêt was issued, without notice 
to the garnishing creditor, will on motion 
therefor be rejected. Duchesne v. Quintal. 
7 Q. i\ R. 1U3.

Declaration of Garnishee — Place of 
Making — Taxation of Costs.]—When p 
garnishee lives in a district other than the 
one in which the attaching process inis been 
issued, he may come to make his declaration 
before the clerk of the Court from which the 
writ has issued, and then he has the right 
to tax all his travelling and hotel expenses, 
and, besides, $1 per day for each day he is 
absent from home in making his declaration 
--and this although the expense of making 
his declaration before the prothonotary of 
his domicil would not have l>een so great 
Blouin v. Perrault, Q. R. 25 8. <’. 439.

Declaration of Garnishee - - Time for
Contesting — Dismissal of Attachment Pro
ceedings— Separate Orders in Favour of 
Judgment Debtor and Garnishee — Inscrip
tion in Review—Deposit—Desistment.]—In 
a summary cause the time for contesting the 
declaration of a garnishee is two days. 
2. A plaintiff who complains of judgments 
dismissing his proceedings against the defend
ant and the garnishee, upon two separate mo
tions, must make separate inscriptions in 
review in respect of each judgment and make 
a deposit in each case, in default of which 
his inscription will be set aside. 3. Where 
an inscription in review has been set aside, 
the Court of Review has no jurisdiction to
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adjudicate upon the validity of the désist
aient ; that must be dealt with by the Court 
of first instance. Lamothe v. Piehc, û u. P. 
It. 104.

Declaration of Garnishee — Uncertain
ty us to Amount 0icing — Motion for Judy- ■ 
mont.]—Although u seizure may have been 
declared tenante, the plaintiff is not entitled j 
to inscribe for judgment on the garnishee’s 
declaration when the garnishee states that 
lie owes the defendant nothing, and is not 
ready to say what portion of certain moneys ; 
in his first declaration stated to have been 
received from the defendant’s attorneys, is i 
returnable to them. Uaumar v. Varbonncau.
7 Q. P. R. 213.

I Default—Prothonotary Entering—Long Va
cation.]—A garnishee against whom judg- 

| ment by default has been improperly entered, 
, may apply to have it set aside.—When called 
| upon to make its declaration by a writ which 

does not state either the day or hour when 
it should be made, he must be considered as 
not properly before the Court ; no default 
can be charged against him, and no judgment 
can be pronounced against him for default 
of a declaration.—The prothonotary has no 
jurisdiction to sign judgment against a 
garnishee who has made default, and the 
Court itself cannot pronounce sutch judg
ment against him during the long vacation. 
Vrapeau v. Tremblay, Q. R. 27 S. C. U9, 150.

Default of Service on Debtor —Mo
tion to Dismiss.]—A debtor who has been 
served with attachment process after judg
ment cannot appear and demand dismissal of 
the attachment. Fafard v. Marsan, 5 G. P. 
U. 438.

Denial by Garnishees of Liability to 
Judgment Debtor — Cross examination of 
nttidavits—Refusal to answer to liability of 
third person—Allegation of identity of third 
lierson with debtor. Smith v. O'Dell, 6 O. 
W. R. 47, 170.

Deposit by Garnishee — Amount — 
Costs.]—The garnishee who fails to deposit 
a certain sum of money, in accordance with 
an order served upon him, cannot be con
demned, in the absence of any mention in the 
record of other creditors of the judgment 
debtor, to pay any greater sum than the 
mount he should have deposited, and the 
costs of order and of xthe inscription for judg
ment against him. Laforce v. Grant, 0 6. 
P. R. 370.

Desistment — Notice — Practice.] — A 
garnishee, who receives a notice of desist
ment from a saisie-arrêt before the day of its 
return, cannot by motion demand an act of 
desistment and dismissal of the proceeding ; 
if he believes the desistment to be insuffi
cient, he must a pear at the process office and 
so declare. Montreal Land and Mortgage 
Co. v. Heirs of Mathieu, 6 Q. P. R. 274.

Desistment — Notice — Withdrawal— 
t'ogte.]—Where a garnishing creditor desists 
from the attachment proceedings without men
tioning that the attachment was made with 
costs, and without giving notice of such de
sistment to the attorneys of the garnishee, 
n motion by the latter for withdrawal of the 
attachment will be granted with costs. Levy 
v. Arkbulatoff, 5 Q. P. R. 888.

Issue In Course of Action—Service on 
Defendant—Absence from Jurisdiction.]—An 
attachment of debts issued in the course of 
an action is itself an action separate and 
distinct from the original action, and if, 
since the commencement of the action, the 
defendant has left the Province, service of 
the attachment should be made upon him ns 
it would be in an action. Service made 
npon him at the record office, in accordance 
with the provisions of Art. 85. C. P. O., 
>s a nullity. Wasby v. Drown, Q. R. 1!) S. 
C. 424.

Judgment against Garnishee—Setting
l»i(fe—Declaration—Time for—Judgment in

Judgment Debt — Execution — Stay — 
Payment into Court.]—The fact that the 
debt of the plaintiff for which he has recover
ed judgment against the defendant has been 
attached does not hinder him from proceeding 

j to execution of his judgment, and if the de
fendant desires to escape such execution, he 

I lias only to pay the amount into Court. Lamb 
v. Kellun, 4 Q. P. R. 42.

Judgment by Default against Gar
nishee— Irregularity in Service — Right of 

1 Appeal — Return — Consent.]—A garnishee 
against whom a judgment has gone by de
fault, without service of process personally 
or at his domicil, has the right to move 

j «gainst such judgment by way of appeal.
2. A party who garnishees after judgment 

I cannot return his writ of saisie-arrêt after 
j the * three days following the day for such 

return without the consent of all the parties 
to the cause, and the consent of one of the 

i defendants alone is insufficient. Perrin v. 
Tate, 5 Q. P. R. 116.

Judgment by Default against Gar
nishee — Opening Up—Terms—i'osts.]— 
A garnishee against whom judgment has been 
given by default, and who wishes to open up 

I the judgment, must pay the costs of the mo- 
| tion and of the proof of the disbursements 
I incurred upon his default, and a supplemen- 
! tary fee, if that was necessary. St. Denis 

v. Goulet, 4 Q. P. R. 318.

Judgment in Action for Debt or 
Liquidated Demand—Claim for proceeds 

| of sales by agent — Goods sold — Rule 384. 
Stimson v. Hamilton (N.W.T.) 1 W. L. R.

Nature of Creditor’s Claim—Notice to 
Debtor—Alimentary Debt.]—A creditor de
siring to garnish moneys declared insaisiss
ables. by proving that his claim is of an 
alimentary nature, cannot so prove without 
notice to the debtor ns well of the proof 
to which he intends to make as of the in
scription for judgment. Gratton v. Mc- 
('ready. 4 Q. P. R. 155.

Petition to Qnash Saisie-arret Be
fore Judgment—Judgment Debtor—Parties 
— Conclusions.] — A creditor cannot, by 
means of a saisie-arrêt before judgment re
strain the tiers-snisi from paying certain sums 
to his debtor, made a party to the proceeding 
ns mis-en-cause but against whom no con
clusions are taken. 2. A petition to quash 
the saisie-arrêt on the part of the mis-en- 
cause is the proper proceeding in such n 
case. Duckett v. Bayard, 5 Q. P. R. 218.
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Priority of Attaching Creditor—

Alligation of Insolvency by itthcr Creditors 
—Salary of Municipal Employee.]—A credi
tor who has obtuined judguu-ut ou an 
attachment after judgment, has the right 
to make in preference to all other creditors 
of the debtor, the amount awarded him by 
this judgment, which operates as an assign
ment or subrogation in his favour.—An alle
gation of insolvency ought to be made by 
such other creditors before such judgment 
on attachment has been recovered, if they 
wish to obtain the benefit of art, 094, and 
that although the subject matter of the at
tachment is the salary of the municipal em
ployee mentioned in paragraphs 10 and 11 
of art. 500, C. 1*. Mailloux v. Blackburn, 
ii. It. 27 8. C. til.

Remedy of Crown.]—Order 45 of the 
English Rules respecting garnishee process is 
not applicable to a proceeding by information 
by the Crown. The Crown's remedy is by 
writ "i extent. Regina v. Connolly, 21 Occ, 
N. 270. 7 Ex. C. R. 32.

Requisites of Saisie-arret After 
Judgment -Salary—Declaration of Oar- 
ishee—Costs.]—If a writ of attachment after 
judgment does not state the nature and plage 
of the debtor's occupation, it does not con
stitute a seizure of salary which can be de
clared tenante, and a motion to that effect 
will be dismissed. — 2. However, if the gar
nishee by Ins declaration has set forth the 
fact that the defendant was in his employ 
on salary, a motion to have seizure declared 
binding will be dismissed without costs, as 
the seizing creditor had some reason to be
lieve that the seizure was recognized as one 
of salary. Drovin v. Brunelle, 5 Q. P. R. 
371.

Saisie-arret- Affidavit for—Information 
and Belief.]—An affidavit in support of a 
saisie-arrêt before judgment which is simply 
based upon the belief of the deponent as to 
the loss of recourse by the plaintiff, in place 
of positively affirming such loss as a fact, 
is insufficient, and the saisie-arrêt will be set 
aside on petition. Michaud v. Clement, 5 
il. P. It. 20.

Saisie-arret- Non-service — Motion to 
Discharge.]—A motion by the defendant for 
the discharge of a saisie-arrêt because it has 
not been served nor returned, will be dis
missed with costs, because the defendant can
not apply for the discharge of a writ which 
has no existence. Devlin v. Charlebois, 4 Q. 
P. R. 281.

Saisie-arret — Notice of Desistmcnt — 
Costs.]—If a plaintiff desists from a saisie- 
arrêt and gives notice of his desistment, with
out mentioning the costs to the defendant 
and the garnishee the defendant has a right 
to demand the dismissal of the saisie-arrêt 
by motion, and with costs. Bank of British 
North America v. Laporte, 0 Q. P. It. 67.

Saisie-arret Second Writ—Exception dr 
Litispendance.]—To afford ground for an 
exception de litispendance against a second 
saisie-arrêt after judgment, while the first is 
I lending, it must a pear that the second writ 
attached the same debt as the first writ. 
Leith v. Hall. 4 Q. P. It. 3»8.

Saisie-arret—Time for Plea to—Inscrip
tion.]—In summary causes a defendant has 
two days to plead to the saisie-arrêt ; if lie 
does not plead within this time, the plaintiff 
has two days to contest the declaration of the 
garnishee ; after this time, he may, if he does 
not contest it, inscribe the case for judgment 
in terms of the declaration. (Joldberg v. 
(Itiffin, 4 Q. P. It. 376.

Saisie-arret—Wages—Occupa Don of De
fendant—Neglect to State. 1—Where in an 
attempt to garnish wages alleged to be due to 
a judgment debtor, the writ of saisie-arrêt did 
not state the occupation of the defendant, 
as required by art. 678, O. C. P., the service 
of such writ was held to be of no effect. 
Dc Sidycs v. Painchaud. Q. it. 20 S. 
230.

Salary of Civil Servant—Motion to 
Declare Attachment \’alid.]—The attachment 
of the salary of a civil servant is regulated by 
s. of Art. 509, C. P. ; and Art. 607 does 
not apply thereto. A motion to declare the 
attachment of a salary binding will be dis
missed as useless. Oaraud v. Boileau. 4 
Q. P. R. 158.

Salary—Writ of Attachment — Require
ments of.]—A creditor cannot attach his 
debtor’s salary, wages, or commissions with
out stating in the writ of attachment the 
nature and place of the debtor's occupation, 
and consequently lie cannot contest the gar
nishee's declaration, alleging that commis
sions have become due to his debtor, if 
the writ of attachment does not meet the 
requirements of law regarding seizures of 
salaries and wages. Sicycs v. Painchaud, 
3 Q. P. R. 552.

Service—Officers of Bank—Prioritics.]- 
Interpleader proceedings were taken by the 
Bank of Nova Scotia to determine the 
priority of attaching process served on it by 
two creditors of an absconding debtor. Order 
IX.. Rule 8, of the Judicature Act provides 
that process may be served on a corporation 
by serving the same on the principal officer 
thereof or on the clerk or secretary. One of 
the creditors served the president and secre
tary of the bank at its head office. The 
other creditor, before making any service in 
the same manner, and before the service of 
the first mentioned creditor, served the pro
cess on the manager of the branch of the 
bank in which the absconding debtor’s money 
was deposited, and he contended that he 
thereby acquired priority:—Helv that prior
ity must be given to the first service on the 
president at the head office. Kinsman v. 
Ondcrdonk, 22 Occ. N. 262.

Service of Saisie-arret — Domicil of 
Judgment Debtor—Death—(larnishahlc Debt 
—Proceeds of Sheriff’s Sale—Subsequent r< 
sale.]—Article 135 of the Code of Procedure 
which authorizes service upon the heirs of » 
person deceased within the previous six 
months, at the former domicil of deceased, 
applies to proceedings against the heirs, «nil 
not to the service of a saisie-arrêt issued 
against the deceased himself, on a judgment 
obtained against him, the fact of his death, 
at the time of the service of the saisie-arret. 
being known to the plaintiff.—2. A collo
cation founded on the first sale of an im
movable by the sheriff censes to have effect
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when the samv immovablv is resold at folle* 
enchère, and a saisie-arrêt in the hands of 
lhe sheriff for the amount of such first collo
cation cannot be maintained. Demers v,
(M, </ it. 28 s. c. 376.

Service of Saisie-arret — Effect of— 
1‘ayment to Debtor After .Service— Payment 
again to Creditor — Declaration—Contesta
tion.]—It is the service of the writ of saisie- 
arrêt which establishes the claim of the gar
nishor against the garnishee. 2. From the 
moment of the regular service of the saisie- 
arrêt. the garnishee is prevented from paying 
to the judgment debtor, and. if he does so. 
will be obliged to pay a second time, whether 
he knew or not of the service being made; 
that is the consequence of the change made 
by Art. 67!» of the new F ode of Procedure 
in Art. 616 of the old. 3. When a garnishee 
commences his declaration by denying that he 
i.wes anything to the judgment debtor, and 
afterwards it is clearly established that he 
did owe him and had paid him after the 
service of the saisie-arrêt, it is not necessary 
to contest his declaration ; the Court will 
order the garnishee to pay again. Montam- 
bault v. Lapointe, Q. It. 23 S. C. 413.

Set-off Between Defendant and Gar
nishee. |- A debt due by the defendant to 
the garnishee which did not become due until 
i'fter an attachment, cannot be set off against 
the debt of the garnishee to the defendant, 
being the debt attached. Hogue v. Ogilvie, 
4 (J. P. K. Sit.

Suit by Another Claimant—Inter
pleader.]—The person who owes a sum of 
money which has been attached in his hands 
cannot lie ordered to pay it to another claim
ant. so long as the attachment subsists : there
fore. such debtor may plead to an action by 
the other claimant the fact of the attachment, 
and ask the Court to decide to whom it should 
pay the sum claimed and to order the claim
ant to pay the costs of the action. Shannon 
v. North American Life Assurance Co., Q. 
K. 1» 8. C. 321.

Writ of Saisie-arret Mis-en-cause — 
Transferee of Debtor—Petition to Set Aside 
Writ.]—The plaintiff, a creditor of the de
fendant. having judgment against him. issued 
a saisie-arrêt in respect of moneys in the 
hands of M. et al. also making C. F. It. 
et al. parties ( mis-en-cause I. By this writ 
of saisie-arrêt the garnishees and the mis-en- 
■ ause were ordered to appear and declare 
what property they had in their hands belong
ing to the defendant and what sum of money 
they owed him. in a declaration annexed 
to the writ, but to which the writ did not 
rofer. the plaintiff alleged that C. P. B. had 
acted collusively with the defendant and ns 
his prête-nom in certain transactions with 
*0010 of the garnishees, by virtue of which 
a sum of money was deposited in the hands 
of a firm of solicitors, the other garnishees. 
The claim in the declaration was that the 
rornishivs should be ordered to declare what 
"urn they had paid or were to pay by virtue 
of certain acts of sale really entered into 
*ith the defendant but nominally with his 

| son, C. F. B., and that the mis-en-cause 
i should be ordered to appear and declare 
I whether the debt was really due to the de

fendant or to C. F. B. The latter petitioned 
for the quashing as to him of the writ of 
saisie-arret :—Held, that the plaintiff could 
not, by means of a writ of saisie-arrêt, pre
vent the payment to the mh-eu-cause of the 
sum which appeared to be due to him on the 
facts of the acts, but that the plaintiff should 
have proceeded against the l is-en-cause by 
way of a direct action to set aside the trans
action. or by contesting the declaration of 
tin* trarnishee.—2. That the mis-en-cause had 
the right by petition to demand the quashing 
of the writ. Duckett v. Bayard, Q. R. 25 
8. C. 160.

III. Other Cases.

Division Court — Cheque—Payment 
Stopped--Payment into Court—Sale of 
(Joods. |—A vendor of goods, after receiving 
payment therefor, fraudulently sold them to 
another purchaser, who bought in good faith, 
giving in payment his cheque drawn on a 
bank at '1'. hut cashed at a hank in O. on 
payment being guaranteed by an indorser. 
The second purchaser on being served by 
the first with a garnishee summons issued 
out of a Division Court, stopped payment 
of the cheque, and paid the amount into 
Court. The indorser, meanwhile, paid the 
bank at O. :—Held, that he was entitled 
to the money paid into Court. Wilder v. 
Wolf. 22 Dec. X. 2113. 4 O. !.. B. 451. 1 O. 
W. It. 481.

County Court—(iarnishee Summons Be
fore Judgment—Partnership Action.]— An 
application by the defendant to set aside a 
garnishee summons issued under s. 102 of It. 
S. B. C. c. 52. which enables a plaintiff 
at the time of issuing a summons for a debt 
or liquidated demand, or at any time pre
vious to judgment, upon filing an affidavit, 
&e., to obtain a garnishee summons. The 
action was brought to have a partnership 
dissolved mid for an account and pay
ment :—Held, that the action was not for 
a debt or liquidated demand ; and the gar
nishee summons was set aside. Walter v. 
Rooke. 50 L. J. Q. 470. Howell v. Metro
politan District R. W. Co.. 51 L. J. Ch. 158. 
and Randall v. Lithgow, 53 L. .1. Q. B. 518, 
referred to. Cicbgniu v. Mclleathcr. 22 Oee. 
N. Si 59.

Fraudulent Collusion — Setting Aside 
Judgment.]—Although a judgment validating 
a garnishment constitutes a judicial transfer 
of the sum garnished, the garnishee (in this 
case the wife of the defendant) who after 
service of such judgment, has settled with 
the attaching creditor by means of an ex
change of properties and a dation eu paie- 

! ment, will be ordered—at the suit of a cre
ditor prior to the attaching creditor, and upon 
proof that the attachment and the judgment 
were the* result of a fraudulent agreement to 
defraud the creditors of the defendant, with 
the knowledge of the garnishee and attach
ing creditor—to deposit in the record office 
for distribution the sum which she owes 
to the defendant, and the exchange of pro
perties and the dation en paiement will be 
set aside. Leroux v. Préfontaine, Q. R. 1!» 
S. C. 316.

Insolvency of Debtor- Judgment Mak
ing darnishment Absolute—Attack Upon by
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Another Creditor.J—After the creditor who 
has issued a writ of saisie-arrêt has obtained, 
without fraud, a judgment ordering the gar
nishee to pay him the amount which the 
garnishee acknowledges he owes the debtor, 
another creditor of the latter cannot, by 
tierce-opposition, cause such judgment to be 
annulled on the ground of the insolvency 
of the debtor; the allegation of insolvency 
must be made before the judgment making 
absolute the saisie-arrêt. Manteau v. Bru
yère. Q. 11. 11 K. B. 10.

Insolvency of Debtor -— Opposition by
Other Creditor* Knowledge of Attaching Cre
ditor.]—In order that there may be ground 
for an opposition à tin de conserver, based 
upon the insolvency of the debtor, after judg
ment has been given upon a writ of saisie- 
arrêt, it is necessary that the attaching cre
ditor should have known of the insolvency 
of the debtor. Uanscrcau v. Bradshaw. 4 
Q. P. It. 198.

Purchase Money of Land — Deed — 
Acknowledgment — Estoppel — Burden of 
Proof. J—Where there is an acknowledgment 
under seal in a transfer of land that the 
consideration or purchase money has been 
paid, the vendor cannot, in the absence of 
fraud, maintain an action at law against 
the purchaser for such purchase money ; he 
is estopped by his deed. Baker v. Davey, 1 
B. & C. 704, and Donohoe v. Hull, 24 S. C. 
It. at p. 689, followed. The vendor may pro
ceed in equity, but in rem. by asserting a 
lien on the land sold for the purchase money 
(and as incidental to that relief may have 
a personal order against the deficiency, it 
any, as in Sanderson v. Burdette, 1(1 Gr. 
119, 18 Gr. 419, and in Shelly v. Shelly, 18 
Gr. 496). But the Court has no power in 
garnishee proceedings to give effect to such 
lien, or to order the purchaser to pay over 
the purchase money to the creditor of the 
vendor :—Held, also, in an issue arising out 
of a garnishing application, that the onus of 
proving the indebtedness of the garnishee to 
the judgment debtor was upon the judgment 
creditor, and he failed to satisfy it. Qenge v. 
Waehter, 20 Ore. N. 158. 4 Terr. I* R. 
122.

Solicitor’s Lien — Costs in Court not 
Having Jurisdiction—Distribution of Moneys 
Attached—Insolvency — Opposition — Third 
Party—Prescription.]—There is no lien for 
costs incurred by an advocate before a Court 
which has been declared to have no jurisdic
tion, notwithstanding the contentions of the 
parties to the contrary. 2. Article 673 
applies, in the case of the alleged insolvency of 
the debtor, to all distributions of money 
which do not represent immovable property 
and for which he is not a’countable by law. 
3. When a garnishment has been declared 
binding there is no occasion for a subsequent 
judgment ordering the garnishee to pay over 
the moneys attached, the amount, unless 
there is an allegation of bankruptcy, being 
distributable according to art. 097. C. P., and 
especially so if there is a seizure after a 
prior judgment. 4. An opposition by a third 
party is not prescribed, whatever be tne dale 
of the judgment attacked, if the third part) 
has had knowledge of it only within a year. 
Itoyal Electric Co. v. Palliscr, 3 Q. P. R. 340.

ATTACHMENT OF GOODS.

Affidavit for Writ -Wife of Plaintiff.] 
—A writ of attachment had been issued upon 
the filing, with the fiat, of an affidavit of the 
wife (commune) of the plaintiff. Upon mo
tion of the defendant to set aside the r’tacli 
ment, upon the ground that a wife in such 
position cannot testify on behalf of her hus 
band Held, that the affidavit required to 
obtain the issue of a writ of attachment is not 
evidence in the action, and may be made by 
such wife. Roberge v. Roberge, 3 Q. P. It. 
403.

Affidavit—Person to Make.]—An affidavit 
leading the issue of a conservatory attach
ment ought to be subscribed by one of the 
persons authorized to subscribe such an alii 
davit in case of an attachment before judg
ment. Marchand v. Globcnsky, 7 Q. P. It. 
94.

Attachment before Judgment Affi
davit—Sufficiency. |—The following statement 
in an affidavit : “ That the said (defendant) 
said and declared to this dei>onent that he 
was going to sell everything and decamp from 
the country in order not to pay him (de
ponent) ; and the said deponent is, besides, 
credibly informed and believes that the said 
(defendant) is concealing and selling and 
is about to conceei and sell his property with 
the intention of defrauding his creditors, and 
particularly tin said deponent, and the 
sources of my information are that one B., 
a milkman, affirms that the said (defendant I 
said and declared to him that he would sell 
all bis property ii. order not to pay t!.< de 
ponent his said debt —Held, sufficient ; and 
that a saisie-arrêt before judgment contain 
ing this allegation should not be quashed upon 
petition. Lefebvre v. Rochon, 5 Q. P. It. 
448.

Conservatory Attachment • - Contesta
tion—Assignment for Creditors.]—The plain
tiff issued a writ of conservatory attachment 
against the defendant. After the execution of 
the writ, the defendant made an abandon
ment of her property, and a provisional guar
dian was appointed to her estate. The de
fendant contested the conservatory attach
ment by an exception to the form :—Held, 
that after the abandonment the defendant 
ceased to have any interest in prosecuting the 
exception to the form. Ledoux v. Simpson. 
4 Q. P. It. 67.

Conservatory Attachment — Ordinary 
Creditor—Lien—Master and Servant—I'laim 
for Wrongful Dismissal — Clerk in Store — 
Affidavit.]—A saisie-conservatoire can issue 
only at the suit of one who claims a right of 
property in or a special lien upon movable 
effects, and not at the suit of an ordinary 
creditor who has only the general lien result
ing from arts. 1080 and 1981. 2. A clerk
has not, under arts. 1994 and 2006, a lien 
upon the merchandise in the shop where he 
serves to secure the payment of damages for 
wrongful dismissal. 3. Such a claim being 
one for unliquidated damages, the affidavit 
made in order to obtain the writ of snisie- 
• ■onservntoire should state the nature and 
the amount of damages claimed and the facts 
giving rise to the claim, and should be sub
mitted to the Judge, without whose order the 
writ cannot be issued. Poirier v. Ornstein, 
Q. It. 10 8. C. 182. 3 Q. P. R. 487.
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Conservatory Attachment — Sale of 
Goods—lief until to Dclivej-.]—The purchaser 
who has not yet received the goods sold to 
him, and on account of which he paid certain 
sums, cannot seize, by way of conservatory 
attachment, goods of the same nature and 
quality, owned by the defendant, and which 
the plaintiff alleges to be the defendant’s only 
asset. 2. Conservatory attachment can only 
issue in virtue of an express provision of law. 
Papin v. Long, 4 Q. P. It. 140.

Defendant Ont of the Country —
Goods Claimed by Wife, and Offered for Sale 
by Her.]—A right of conservatory attach
ment arises when the defendant insolvent has 
left the country, and his wife has offered his 
goods for sale and claims a title thereupon. 
Lefebvre v. Picard, 7 Q. P. II. 233.

Interest of Partner in Grain—Pos
session. Clemens v. Bartlett, 1 O. W. R. 
342.

Seizure before Judgment—Defendants 
about to leave Province — Amount of Claim 
only Disputed.]—An attachment before judg
ment may be issued when the defendant, a 
foreigner, intends to depart with all his ef
fects without paying the plaintiff's claim, 
of which he disputes the amount only. 
Lemieutr v. Le Cirque Sells and Downs, 7 
<J. P. It. 273.

Setting Aside—Fraudulent Intent—’Non
disclosure—Ü ew Evidence.]— The plaintiff's 
affidavit, upon which i n order for attachment 
of goods was granted, stated that he had 
"ood reason to believe and did believe that the 
defendant had disposed of her real estate 
with intent to defraud her creditors, and that 
she was nlsnit to dispose of her personal pro
perty with the same intent, and was about 
to leave Manitoba as soon ns the goods should 
!«> dis|H)sed of (giving the source of his in
formation). The defendant, on motion to set 
side the order, by affidavit denied having 

bad the intention to leave Manitoba perman
ently, and gave reasons for leaving tein- 
porarily. In reply the plaintiff swore to a 
■battel mortgage on the defendant’s property, 

j ;md a seizure thereunder : — Hold, that tin*
I bare fact that the defendant had disposed of 

her real estate raised no inference of fraud : 
'he affidavit of the plaintiff in reply disclosed 
facta on which his belief of intent to defraud 
was properly grounded ; but these facts, being 

. "'ithin the plaintiff’s knowledge at the time 
I "f the original application, should then have 

"•■en disclosed. The fact of the plaintiff’s 
i holding security should also have been stated.

Wieton v. Bergman, 21 Oee. N. 483, 13 Man.
I I- R. 6H3.

Setting Aside —Procedure—Grounds.]—
A defendant cannot set aside, upon petition, a 

| ^lie-conservatoire, except by attacking it on 
I affidavit or establishing that the goods seized 
I ire exempt from seizure ; other grounds should 
I - taken by pleading to the merits. Leflcur 
I Beaudin, 3 Q. P. R. 442.
I „ ^lufruct of Fund — Withdrawal from 
I —The fact that a person having the
1 jIHll*ruct of a fund has withdrawn from the 
I took a sum of money part of the usufruct 
I ooeg not give occasion for a conservatory at- 
* !arh?en! ttKi'jns* him. Marchand v. (Ho-

ln'h. 7 l/. I'. R. 20&

See IIusuand and Wife — Insurance — 
Judûment—Mechanics' Liens — Part 1 ku-
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Sec Arbitration and Award.

BAIL.

hee Arrest—Criminal Law.

BAILIFF.

Costs of Judicial Sale — Bight to Re
tain.]—Whether there is or is not opposition 
à fin de conserver, the bailiff who has made 
a judicial sale has the right to keep his costs 
out of the moneys which he returns, provided 
such costs have been taxed. Turgeon v. 
Shannon, 4 Q. P. R. 274.

Fees of—Responsibility of Advocates for 
—Partnership—Registration—Profits.] — Ad
vocates are personally responsible for the fees 
of bailiffs employed by them in connection
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with the <11 ses which they are conducting be
fore the Courts. Such liability, where a part
nership of advocates exists, is joint and not 
joint and several. 2. A partnership of bailiffs 
does not fall under arts. 1834 and 1835, C.

and registration of such partnership, not 
being required or authorized by law, is with
out effect. Therefore the provisions of art. 
1835, ns to disproof of the allegations of the 
declaration of partnership, do not apply to a 
declaration of partnership made by a lirm of 
bailiffs so far as their business ns bailiffs ts 
concerned. 3. Although bailiffs cannot act, 
in the performance of their duties, under 
a partnership name, they are not precluded 
from forming a partnership as regards the 
financial returns from their individual work, 
nor from contracting, as a partnership, for 
the payment of individual services rendered 
bv one or several of them. Decelles v. Bazin, 
g. R. 1» s. C. 311», 4 g. P. R. »2.

Incorporated Society — Trial of Mem
berh — Domestic Tribunal — Appeal.]—It is 
only the hoard of examiners of the corpora
tion of bailiffs of the district of Montreal 
who have the right to try in the first instance 
members of that corporation accused of 
breaches of the rules, and the Superior Court 
has no jurisdiction except upon appeal. Mon
treal District Bailiffs' Corporation v. Proulr, 
g. It. 24 S. C. 244.

Removal -Interest of Party Seeking.] — 
One who petitions to have a bailiff removed 
from office must have a special interest. 
Normand y. A muais, 7 Q. P. It. 5».

Service of Papers — Report — Amend
ment.]—A bailiff effecting service of a pro
ceeding commits a grave irregularity if he 
corrects his report after it has been filec in 
Court. Hall v. Kenton, 4 g. P. It. 375.

See Division Courts.

BAILIFFS' CORPORATION.

Admission of Member—Examination— 
Refusal—Appeal.]—There is no appeal by 
petition to the Superior Court from the deci
sion of the board of examiners of the Cor
poration des Huissiers of the District of 
Montreal, refusing a certificate of qualifica
tion to a candidate who has failed to pass 
the examination of the board. Lalondc v. 
Corporation des Huissiers du District de Mon
treal. g. It. 2<1 8. C. 420.

BAILMENT.

Agistment of Cattle — Contract ■— Lia
bility for Loss—Exception as to Disease— 
Death from Disease by Mismanagement.] — 
The plaintiff, who owned 47 head of cattle, 
made an agreement with the defendant to 
feed, salt, and winter them for $4.50 per 
head : the defendant to feed the cattle suffi
cient good feed to bring them through the 
winter in good condition, and to deliver them 
to the plaintiff in the spring of 1004 as soon 
as there was green pasture sufficient to feed 
the cattle. The defendant agreed that he 
would be responsible for the loss of any of the

cattle through getting lost or killed or any 
other way, except dying from ordinary dis 
ease. While in the defendant’s charge 2» of 
tlie cattle died; lie housed them in a building 
so low and small that there was not suffi
cient ventilation. They were so crowded at 
night that they became overheated : ns a re
sult they were chilled when turned out anil 
contracted colds resulting in catarrh, which 

1 caused their deaths. The defendant was 
warned by a veterinary surgeon that the build
ing was not large enough :—Held, that the 
exception from liability provided by the agree
ment. in case of death from ordinary diseases, 
could not be held to apply to disease result 
ing directly, as was the case here, from the 

| defendant's own mismanagement. McLena- 
gkan v. Hood. 25 Oce. X. ID, 1 W. L. It 
422.

Agistment of Cattle -Loss of—Reason- 
j able ('arc—Price Paid—Custom of Locality— 
I Negligence.] — Although one who takes 
i animals to pasture them should give them the 
1 care of a “ bon père de famille," the extent 
| of this obligation is, nevertheless, dependent 

on the price paid for such pasturage, and the 
custom of the locality. Therefore, it is un
reasonable to expect that for a moderate price 
a man should watch the animals constantly ;

I and if one of them disappears, it is the owner 
I who should bear the loss, at leant, unless he 

can prove negligence on the part of the owner 
: of the land. Nadon v. Pesant, g. R. 21» S. 

C. 384.

Destruction of Goods Stored, by Fire
; — Liability of Bailee.] — The respondents, 
| butchers, had caused to be slaughtered by the 
| appellants, as they were bound to la1 by the 

by-laws of the city of Montreal, eighteen hogs, 
j which they had the right to leave in the ice- 
1 houses of the appellants during the following 
I night and for at least twelve hours without 
; paying for storage. During such night ami 
I while the meat was in the ice-houses, a fire 

consumed the abattoirs, and the respondent-' 
meat was destroyed :—Held, that the storing 

I of such meat was not a necessary storing. 2. 
I 'hat the appellants having proved that they 
j h-.d used in the care of such meat the dili- 
i gei'-e of a lion itère de familie, and that the 
j fire had occurred by reasor of no fault of 
I their they were not resporsible for the loss 
| suffered by the respondents. 3. That the ap

pellant • were not obliged to prove the origin 
| of the re. La Compagnie de L'Union dis 

Abattoirs de Montreal v. Leone, g. It. 10 K. 
11. 28».

Fire—Damages—Bale of Goods.]—The de- 
j fendants agreed to make for the plaintiff cer- 
: tain tools used in making hubs of a special 
| kind, and, in consideration of being allowed 

to use the tools, to make also a number of 
I the hubs:—Held, that the use of the tools 
; was an unconditional appropriation thereof to 

the contract, so that the property in them had 
passed to the plaintiff; that while using them 
the defendants were bailees thereof for hire, 
ami a ter ceasing to use them, gratuitous 
bailee; that the defendants, having neglected 
to send the tools to the plaintiff after repeated 
requests, were liable to him in damages: but 
that these damages were nominal only, and 
that the plaintiff could not, upon the destruc
tion of the tools by an accidental fire while 

j retained by the defendants, recover from them 
their value, that destruction not being damage
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such as might fairly and reasonably be con
sidered as arising from the breach, or in con
templation of the parties. Leggo v. Welland 
Vale Manufacturing Co., 21 Oct*. N. 374, 2 
O. L. R. 45.

Hire of Horses — Negligence of bailee — 
I «osa — Contributory negligence. hlassen v. 
Wright (N.W.T.), 1 W. L. It. 158.

Hire of Machinery -Contract for work 
—IxisH of part of outfit—Damages for breach 
of contract — Rental of machinery — Notice 
terminating—Agreement to return—Condition 
—Impossibility of performance. Oke v. Great 
Northern Oil and Gan Co., 5 O. W. It. 420.

Negligence—Storage—Duty of Periodical 
Examination.]—The defendants were keepers 
of an elevator, and on the 24th April, 1807, 
received from the plaintiff n quantity of corn 
for storage, and stored it in several large 
bins. On the 22nd May, 1807, desiring to use 
one of these bins (No. 40) for another pur
isme, the defendants removed the corn over 
into another bin, and in so doing discovered 
that it had become heated, whereupon, by 
exposing it to the air, they stayed the process 
of heating, and the corn recovered. They also 
notified the plaintiff by telegram of the discov
ery in the bin No. 40. but they did not them
selves examine the remainder of the corn to 
see whether it also was becoming heated, nor 
did the plaintiff ask them to do so. When, 
on the 3rd June, the corn was run out to be 
shipped, n quantity of it was found to be in 
un advanced condition of fermentation: — 
Held, that the defendants bad been guilty of 
negligence, under the above circumstances, 
and were liable to the plaintiff for the loss 
sustained by him. Dunn v. Prescott Elevator 
Co.. 22 Occ. N. 267, 4 O. L. It. 103, 1 O. W. 
R. 75, 404.

Stable-keeper Injury to Horse—Negli
gent Contract -Betoppef.]—The plaintiff'» 
mare, kept for him in i. i open stall in the 
defendant's stable, was kicked by a horse, 
kept in the adjoining open stall, which had 
broken his halter shank during the night and 
got loose. This horse had got loose in the 
stable on several previous occasions, and on 
one of such occasions, the plaintiff’s mare 
had received a slight injury to one of her legs, 
which defendant supposed had been caused by 
the same horse. In the opinion of the majority 
of the Court, it was not proved that the horse 
was a vicious one, or that he had ever broken 
,i halter shank before, or that the shank he 
broke on that night was not as strong as 
halter shanks usually are. The plaintiff's 
mare shortly afterwards died ns the result of 
the kicking:—Held, that the defendant was 
not liable for the loss ; Perdue, J., dissenting. 
After the first injury, the plaintiff’s sou, in 
the absence of liis father, asked the defendant 
to put his father’s mare in a box stall, say
ing that his father on his return would pay 
the extra charge. The defendant did so, but, 
u «lay or two before the injury, pul the mare 
bnck into the same open stall without the 
knowledge of the plaintiff or his son :—Held, 
that there was no contract binding on the de
fendant to keep the mare in the box stall ; 
Perdue, J., dissenting. Templeton v. Wad- 
iington, 24 Occ. N. 161, 14 Man. L. R. 495.

Storage of Wheat—Conversion—Dispute 
as to quality redelivered—Evidence—Certifi

cate of weighmaster. Seeley v. Imperial Ele
ctor Co. (N.W.T.), 2 W. L. R. 273.

Storage of Wheat—Increase of bailor’s 
wheat by leaking from neighbouring bins— 
Damage to bailor's wheat by reducing grade 
—Claim and counterclaim—Costs. Welwyn 
Partners' Elevator Co. v. Byrne (N.W.T.), 
2 W. L. R. 333.

See Company — Master and Servant — 
New Trial—Warehoukmen.

BALLOTS.

See Municipal Elections—Parliamentary 
Elections.

BANKRUPTCY AND INSOLVENCY.

I. Abandonment of Insolvent, 138.
II. Act of Insolvency, 140.

| III. Assignment for Benefit of Credi
tors, 141.

; IV. Composition, 147.
V. Ci •«atob of Insolvent Estate, 149.

I VI. Examination of Insolvent or Third 
Party, 152.

VII. Preference, 153.
VIII. Other Cases, 158.

I. Abandonment by Insolvent.

j Contestation of Schedule — Fraud — 
I Pleading.]—Where an insolvent’s schedule is 

contested for fraud, and the Insolvent in his 
j reply to the contestation explains his acts in 

oraer i" justify diem, the contestant will be 
I allowed to rejoin to this replj alleged facts 
I connected with the allegations of his contesta

tion in order to explain and justify them, and 
these allegations will not be struck out on the 
ground that they should have formed part of 
the contestation itself. Bessette v. Ball. 5 
Q. P. R. 233.

Contestation of Schedule — Summary 
I Procedure—Inscription—Notice—Filing—Scr- 
i vice—Time.]—The rules and times for taking 
j the different steps in the matter of the contes- 
| talion of a schedule are those applicable to 
j summary procedure. 2. An inscription on the 
| merits in every case must first be filed at the 

office of the Court, and notice must after- 
| wards be given to the opposite party. 3. In 

n summary nuttter an inscription upon tin* 
I merits tiled less than three clear days before 

that fixed for the hearing is illegal and will 
he set aside upon motion, even when the 
notice of inscription has been given to the 
opposite party three days before that fixed for 
the hearing, such notice being irregular lie- 
cause the inscription had not been filed at the 
office of the Court at the time that it was 
served. Dufour v. Ames-Holden Co., 0 Q. P. 
It. 38.
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Creditors* Claims t'outeatation—Filing 

—8 h I> ruga I ion—Excep tto n to Form — Tiercc- 
oppoaition.]—The original of a contestation 
of claim must he filed with the curator, and it | 
is not enough to file a copy. 2. An allegation 
in such a contestation that the contestant has 
been subrogated to different creditors of the 
insolvent cannot be attacked by exception to 
the form upon the allegation that it is not 
supiHfvled by documents justifying it. 3. The 
fact that certain grounds of contestation of a 
claim really amount to a tierce-opposition, 
while the contestant is not in a position to 
claim as a tiers-opposant, is also a ground of 
substance which cannot be discussed upon an 
exception to the form. Beaudoin v. Lamothe, 1 
5 Q. P. It. 35*1.

Creditors' Claims Filing with Prolho- 
notary—Fee.]—By virtue of art. 44 of the 
tariff of prothonotaries, a prothonotary has a 
right to charge a fee upon a claim sworn to 
and filed with him, for the purpose of author
ising the creditor filing it to vote at a meet
ing held for the nomination of a curator, etc., 
pursuant to art. 807, C. P. In rr Beaudoin,
Q. It. 23 8. V. 17!), 5 Q. P. R. 201. I

Declaration of Insolvent — Place of 
Filing Domicil—Nullity.]—To constitute a 
valid abandonment of property, the declaration 
and statement of the debtor must be filed in 
the "iii"' of the Superior Court for the dis
trict in which the debtor has his principal 
place of business or his domicil. 2. If the 
declaration and statement are filed in any 
other district than the above, the aban
donment is illegal, and all proceedings therein 
are null and void. In re Rivard, Q. R. 22 8. 
C. 100.

Demand of Abandonment - Conteata- 
Horn Petition i><i„,k>i- PracUet HTeer 
ing.]—The contestation of a demand of aban
donment is not governed by the rules govern
ing pleadings, but is made by summary peti
tion. which need not be accompanied by a de
posit, even if it questions the jurisdiction of 
the Court in the office of which the demand is 
filed. 2. If a debtor, by his petition, urges 
that • delay was granted tO him by the credi
tor demanding abandonment, the adjudication 
on his petition, and on a motion to reject the 
same, will be deferred until after proof is 
made by both parties of their respective allé- : 
galions, if n a#c ri v. F il ion, 5 O. P. R. 170.

Demand Retired Trader — Refund to 
Asaign—Arrcat—Copias.]—It is not neves- 
Hi ry that a person be actually engaged in 
trade when a demand of abandonment is made 
upon him. Even where he has ceased for 
several years to carry on trade, he is never
theless subject to a demand of abandonment i 
based on a commercial debt contracted by 
himself or his firm while he was enaged in 
trade; and consequently, in such case, under 
art. 81)5, ('. C. P., he is liable to arrest under 
capias for refusal to make an abandonment. 
Carter v. McCarthy, O. R. 6 Q. B. 490, fol
lowed, and Roy v. Ellis, Q. R. 7 Q. B. 222. 
distinguished. Perkin» v. Perkin», Q. R. 22 
8. C. 72. is

Landlord’s Claim for Rent DirtriliU- 
tion of Inaolvent'a Eat ate—Effect of 61 V. c. 
46—Retroapeetivc Legialation.]—Where insol
vent tenants judicially abandoned ‘.ueir prop
erty fm the benefit of their creditors, md 
statute law (61 V. c. 46> tit *.iie date of the

abandonment restricted the lessor's preferem - 
to two years' rent, ranking them as ordinary 
creditors for the balance, while no such rv 
striction was enacted by the law as it stood 
at the date of the leases :—Held, that the 
existing statute applied to all liquidations 
which arose after its enactment, and governed 
the lessor's privilege unless expressly except 
ed therefrom. Judgment in In r< Hulun r. 
Beaudry v. Ifoea. (j. R. 12 K. It. 331, r< 
versed. Roaa v. Beaudry. 11905] A. C. 57<>.

Pretended Abandonment—Fraudulent 
Condui t—Judgment—Eatoppel. | —A pretend 
ed abandonment, whereby the defendant states 
that he has no assets whatever, cannot avail 
against a judgment of the Court declaring 
that the defendant has fraudulently done away 
with his property, and absconded from the 
Province, esiieeially where the said pretend. <1 
abandonment has been intituled and filed in 
another cause, where the plaintiff was not a 
party, and has not been followed by the ap
pointment of n curator or any other pror- .|- 
ing. Roumilhac v. Vtontz, 3 Q. P. R. 362.

Provisional Guardian—Change of.]
The fact that a provisional guardian, ap
pointed by the prothonotary, is a creditor fur 
a sum less than the claim of another creditor 
is not a sufficient cause for the Court to stile 
stitutc the other creditor for him. 2. Tie- 
Court will not order a change of provisional 
guardian except upon proof of incompetence 
or dishonesty. In re Bonhomme. Q. 11. 22 K. 
C. 22.

Purchase of Estate by Wife of Insol
vent—Agreement with Creditor.]—An agree
ment by the wife, separated as to property, 
of an insolvent trader, to pay one of his 
creditors $100, and also to compensate any 
loss he might sustain by the insolvency, in 
consideration of his assistance in financing 
the purchase by her of her husband’s bankrupt 
estate, does not come within the prohibition 
contained in art. 1301, C. C„ where such pur
chase was carried out, and the wife continued 
the business in her own name. Carter v. 
Walker. Q. It. 23 8. C. 123.

Trader—Compulaory Abandonment.] A 
trader who neglects to pay at maturity the 
claims of two of his creditors, which compose 
more than half of his debts, will be ordered to 
make an abandonment of his property. Is- 
may v. Parizeau, 0 Q. P. R. 40.

II. Act or Insolvency.

Second Hypothec — Vente d rAwér. 
Impairment of Firat Security.]—A debtor 
having on the 8th May, 1901, executed an In
strument hypothecating his Immovables for 
an advance payable at the end of three years, 
subsequently, in order to defray the cost - of 
an action, the existence of which his creditor 
knew at the time of the loan, and which was 
afterwards decided against him, borrowed 
from another person the amount necessary 
to pay these costs, and gave to this new credi
tor a vente à réméré upon the immovable* 
already hypothecated. He was sued by hi* 
first creditor upon the hypothec not yet due, 
and for a declaration that he was insolvent 
and had impaired the security which h" hail 
given Held, that. In executing the n 
réméré, he had not made himself insolvent,
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that he had clone no 'injury to the security 
which he had given to his first creditor, and 
that what be did did not come within the 
provisions of art. 10î)2, C. C. Danjou v. 
Yaillancourt, Q. It. 22 S. C. 310.

III. Assignment fob Henefit of Creditors.

Action by Assignee for Creditors to 
Set Aside Conveyance by Insolvent —
Fraudulent conveyance — Statutory presump
tion—Rebuttal—Onus—Knowledge of grantee 
—Parties—Fraudulent grantor, ('rau-ford v. 
Hager, 0 O. W. It. 44.

Action by Creditors against Assignee
-Lien—Distribution—Costs. Liteau y. Teg- 

art. 2 O. W. R. 648.

Claim to Rank on Estate—Declaration 
—Costs. Smith v. Darkness. 2 O. W. It. 
171.

Conveyance by Insolvent to Creditor
Action by assignee to set aside—Grantee's 

ignorance of solvency—Secured for debt— 
Wages — Interest — Redemption — Costs. 
Causerie]/ v. Hughes, 6 O. W. R. 699. ti O. W. 
R. 70.

Declaration of Right to Rank- Divi
sion Court.]—An action for a declaration of 
(he right to rank against an insolvent estate 
vested in an assignee under the Assignments 
Act. R. S. O. 1807 c. 147. is not within the 
jurisdiction of n Division Court. In re Hern- 
man v. Armstrong. 23 Occ. N. 14. 4 O. !.. It. 
717. 1 O. W. R. 700.

Demand—Cessation of Payments—(7o»/*.l 
—The cessation of payments is an essential 
condition of a demand for an assignment of 
property for the benefit of creditors. How
ever. if the defendant, by his default, has 
occasioned the demand for an assignment, and 
has not since discharged his obligation, but, 
on the contrary, has caused considerable ex
pense in ihe creditor requiring the assignment, 
the demand for on assignment will he dis
missed without costs. Hetu v. Poirier. 4 Q. 
P. R. 242.

Demand — Contestation — Discovery by 
debtor.]—There is no provision of the Code 
of Civil Procedure whereby a debtor, con
testing a demand of assignment made upon 
him, can be ordered to exhibit and give com
munication. to a creditor of his books of 
account, letterheads, or any documents or 
books of whatsoever nature. Wistar v. Dun- 
hom, 5 Q. 1*. R. 79.

Deeaemd—Contestation — Time — Order 
Extending.]—The plaintiff having made a de
mand upon the defendant for an assignment of 
hia property, the latter did not contest the 
demand within the time fixed by art. 867, C. 
P. C. Afterwards, by leave obtained ex parte 
from a Judge of the Superior Court, he filed 
a contestation, and the plaintiff asked to 
have the contestation dismissed ns having 
been filed too late:—Held, that art. 206, C. 
P. C.. applies to proceedings for the assign
ment of property, as well as to all other 
causes, and that the plaintiff, not having ap
pealed from the order allowing the filing of 
the contestation, could not, by reason of its

filing after the time allowed, demand the dis
missal of it. Mussen v. Filion, Q. It. 24 S. 
('. 308.

Demand — Petition to Set Aside — Affi
davit—Notice of Presentation.]—There is no 
need of an affidavit in support of a petition 

i to set aside a demand for an assignment of 
; property, even if the facts relied upon do not 

appear upon the record. 2. It is not neces
sary to give notice of the presentation of such 
petition for a day fixed, a notice of filing it 
as part of the record being sufficient. Du- 

! f renne v. Superior, 5 Q. P. R. 28.
Demand -Service of—Irregularity — De

mand Itased on Debt Assigned—Proof of.]— 
A demand for assignment of properly served 
at the residence of the manager of the debtor, 
will not be dismissed on an exception to the 
form, if it is shewn tlmt it was sent to tin- 
debtor, and that lie has not been prejudiced
bj iin- Irregularity of tin- service. A demand 
for assignment based on a debt transferred 
to the creditor in writing under seal, will be 
dismissed if the creditor does not prove the 

| writings containing the assignment, which. 
! by themselves, are not evidence against the 
] debtor.' Smith v. Timbers, 7 Q. P. R. 29.

Execution after Time Provided in 
I Deed—Originating Summons — Costs.] — A 

proceeding by originating summons to deter- 
! mine the rights of certain creditors who exe- 
I cuted a deed of assignment for the benefit of 

creditors after the expiration of the time pro- 
I vided in the deed, but before any dividend was 
1 paid. Some of the creditors lmd not learned 
I of the assignment until after the time had 

elapsed : others had sent instructions and 
I power of attorney to execute within the time, 

hut the same miscarried, and the execution 
did not take place until after the time had 
elapsed. The assignment contained no re
lease :—Held, on the authority of Whitmore 
v. Turquand. 3 D. F. & J. 107, Ilaliburton v. 
DeWolfe, 1 N. S. D. 12, and Douglas v. Sam
son, 1 N. It. Eq. 137, that the creditors who 
executed after the expiration of the time 
limited in the assignment, but before payment 
of a dividend, were entitled to participate 
pari passu with the creditors who executed 
within the period. Held, also, following 
Gunn v. Adams, 8 C. L. J. 211, that the costs 
of all parties should be paid out of the estate. 
Cap stick v. Hendry, 22 Occ. N. 35.

Exemptions — Alien—Costs.] — An alien 
is entitled to the statutory exemption of a 
part of his property from seizure and sale un
der execution. He is not barred therefrom 
by s. 3, s.-s. 1, of the Naturalization Act. 
Where an alien made an assignment for the 
henefit of his creditors of all his property not 
exempt by law, an order for payment of the 
costs of certain proceedings by the creditors 
out of a fund representing the value of his 
exemptions, was reversed. In re Demourez, 
21 Occ. N. 457, 5 Terr. L. It. 84.

Form of Assignment—Acceptance—Ac
tion by Assignee.] — A debtor, by indenture 
dated the 10th July, 1900, mortgaged all his 
real estate to the defendant : at and before 
the giving of the mortgage Ihe debtor was, 
and knew himself to be insolvent ; he had 
borrowed heavily and was largely in debt. 
On the 26th July the debtor made an assign
ment for the benefit of his creditors gener
ally, to the plaintiff, who was a member of a
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firm who were creditors of the debtor. There 
was no evidence of acceptance of the benefits 
of the assignment by any creditor except the 
plaint iff, or even of communication of it to 
any other:—Held, that it was not necessary 
fur the purpose that the assignment should be 
in the language of s. of the Assignments 
Act, R. 8. >1. c. 7 ; tue assignee was the 
proper person to bring an action to set aside 
the mortgage; he was a creditor and entitled 
to the benefit of the assignment : this circum
stance rendered it irrevocable. Sehwurtz v. 
Winkler, 21 Occ. N. 574.

Further Directions.!—Law Society of
I ppcr Canada v. IIutehison, 1 O. W. R. 558.

Incomplete Assignment — Seizure of 
Immovables—Stay of Ereeution — Art. 772, 
C. C. I‘. (old text.) ]—Judgment in O. R. 
8 Q. B. 517 affirmed. Uirks v. Lewis, 30 S.
V. It. 018.

Interest of Debtor in Estate — Re
ceivership order—Costs—Lieu. Reinhardt v. 
Hunter, t. O. W. R. 421.

Judgment —Exccution—Sheriff — Sale of 
Land.]—Under a writ of fieri facias a sheriff 
seized the interest of a judgment debtor In 
certain lands, and advertised the interest for 
sale. Three days prior to the time fixed for 
the sale the judgment debtor made an assign
ment for the lienefit of his creditors pursuant 
to the provisions of It. 8. t). 1807 c. 147. 
The assignee gave notice to the sheriff of the 
assignment and asked for a statement of the 
costs incurred to that time. No tender of the 
costs was made or undertaking given to pay 
them, and the sheriff proceeded with the sale, 
and sold the land to the plaintiff. The as
signee. notwithstanding the sheriff’s sale, 
assumed to sell the land to, and exmited a 
conveyance in favour of. the defendant’s son, 
who allowed the defendant to remain in pos
session as his agent:—Held, that the assign
ment for the benefit of creditors did not 
stand in the way of the sheriff proceeding to 
sell under the writ of execution, and that the 
sale by the assignee was nugatory and void, 
and the sheriff's vendee entitled to possession 
of the land. Hillard v. Milligan, 28 O. R. 
<‘45, followed. Elliott v. Hamilton, 22 Occ. 
N. 412. 4 0. L. R. 585, 1 O. \N. R. 706, 2 O.
W. R. 141.

Mortgage by Insolvent — Purchase of 
Mortgaged Land by Assignee—Ignorance of 
Existence of Mortgage- Subsequent Action to 
Set Aside—Statutory Presumption.]—I’lnin- 
tiff was assignee in law of the Vandecar 
estate, and sued in that character to vacate 
a mortgage to the defendants for $250 made 
by the insolvent, a few days before the 
assignment, upon a farm already mortgaged 
to the Huron and Krie Loan Co. for $3.000. 
The defence was that the farm was sold by 
the assignee and purchased on his behalf for 
$4.21 Ml in March. 1807, and is now vested 
in him as owner. The learned Judge ruh*d 
that such was his legal position, and declined 
to regard his status as sufficient to justify the 
maintenance of this action. No doubt, qua 
owner, he could not attack the prior registered 
mortgage—qua assignee for creditors he can 
imiieach the mortgage under the statute then 
in force, 54 Viet. c. 20, s. 2, s.-s. 2 (b). The 
mortgage for $250 was to secure a bill of 
costs of the mortgagees: it was made on 15th 
October, 180(1, but it was not registered until

10th February, 1807. The assignment for 
creditors was executed on 21st October, 1800. 
The assets were all realized and distributed 
on a dividend of 7 per cent, about 12th July, 
1807. The farm was sold, subject to tic 
first mortgage, on 13th March. 1807, and 
the conveyance taken, through a nominal pur
chaser, to plaintiff in August, 1807. After 
providing for the first mortgage, there cam- 
out <»f the purchase money a balance of $<$OU. 
which was paid by plaintiff and distributed 
among the creditors. Defendants tiled their 
claim as creditors (but without disclosing 
the mortgage), in December, 181X1, and r- 
ceived their share of the dividend in June. 
1807. 11 was proved the plaintiff had no
notice nor knowledge of the $250 mortgage 
till October, 1807, after the estate had been 
wound up and distributed. Plaintiff took 
liossession of the farm with knowledge of the 
creditors of the purchase by him, and so re
mained until disturbed by notice of the exer 
else of the power of sale in defendant's mort 
gage on 10th May, V.HIO. and then this 
action was begun to invalidate the instru 
ment or to stay proceedings thereon. At 
trial before Judge (without jury), the action 
was dismissed without hearing evidence for 
the defence, holding that plaintiff could not 
maintain the action:—Held, on appeal (evi
dence for the defence being heard), that 
neither Vandecar nor the defendants entered 
into the transaction with the knowledge or 
intent which would bring it within the mis 
chief of the statute, 54 Vlet. c. 20, s. 2, s.-.v 2 
(b), and that it was extremely doubtful 
whether Vandecar was at the time insolvent, 
the appearance of anything extraordinary in 
the defendants’ dealings with their security 
being accounted for by the proverbial can- 
lessuess of lawyers in the conduct of their 
own affairs. Craig v. McKay, 4 O. W. It. 
274. 0 O. W. It. 100, 25 Occ. N. 10, 8 O. L 
R. 061.

Partnership Assets Only — Creditors' 
Trust Deeds ,1c/.]—An assignment by a firm 
for the benefit of creditors which is const rued 
by tii'1 Court to is- on assignment <>f partner 
ship assets only, inn y be a good and valid 
assignment within the meaning of the Credi
tors' Trust Deeds Act. Eastman v. Pember
ton. 7 B. C. R. 46».

Preferential Claim Wages of Assignor
Creditors' Trust Dosés tet Contractai 

The plaintiff contracted with cannery- proprie
tors (a) to supply labour and pack salmon 
at a stated price i>er case, i.e., by piece work; 
and (b) to act as foreman of the labourers 
supplied by him, at a salary of $60 per month. 
The proprietors having assigned for the benefit 
of creditors, the plaintiff sought to enforce 
the preference given by s. 86 of the Creditors' 
Trust Deeds Act in respect to both the salary 
and the piece work :—Held, that the prefei 
euee must be restricted to the salary. U 
Tom v. Robertson, 23 Occ. N. 238, » B. C. it. 
505.

Preferentiel Claim — Wages — One 
Month — Computation — Statutes.]—By the 
Creditors' Trust Deeds Act, 11)01, an assignee 
is required,to pay in priority to the claims of 
ordinary creditors the wages of persons in the 
employ of the assignor at the time of the 
assignment, or " within one month before." 
The assignment was made on the 27th 
November. 1»01 :—Held, that a workman who
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was in thv employ of the assignor previous to 
and including the 20th October, 1901, was not 
entitled to a preference. Interpretation 
Amendment Act, 1902, applied. In re Clayo- 
quot Fishing and Trading Co., 9 B. C. It. 80.

Property of Third Person in Hands 
of Insolvent—Recovery Petition.1—Prop
erty not belonging to the debtor which is in 
ilie creditors’ possession by virtue of an aban
donment. ran only lie recovered by the per
son entitled thereto on a petition by him
self. and the curators will not be allowed 
to obtain an order authorizing them to trans
fer the some to the person who pretends to 
he the owner thereof, in a matter where such 
owner is not a party and where the owner
ship is disputed by other creditors. In rr 
Simpson and Gagnon, ti Q. P. It. 419.

Provisional Guardian — Change of— 
Creditor».]—The fact that the provisional 
guardian named by the prothonotary in the 
case of on assignment for creditors is a cre
ditor for less sum than that claimed by 
another creditor is not a sufficient ground 
for an order of the court to replace the pro
visional guardian by the other creditor.—2. 
The court will not order a change of provi
sional guardian except upon proof of incom
petence or dishonesty. In re Bonhomme and 
Burnett, 5 Q. I*. R. 40.

Removal of Assignee—Solicitor for pre
ferred creditors—Appointment — Approval— 
Injunction—Solicitor for estate—Partner of 
assignee—Debtor of estate. Orillia Export 
Lumber Co. v. Barson. 2 O. W. R. 1110.

Rights of Assignee—Recovery of Por
tions of Estate—Garnishment—Creditors.] — 
The curator to an assignment of property 
may recover from the insolvent property 
which the insolvent has not given up or 
which lie has secreted, but the curator can
not exercise against the debtor rights of ac
tion which belong individually to each 
one of his creditors (Art. 931, C. P.) for 
the balance of the claims of such creditors 
against the debtor, by way of garnishment 
of the party paid out of the proceeds of the
property given up by the debtor. Desmar- 
tcau v. Viau, 4 Q. P. R. 282.

Right to Rank on Estate—Annuitant 
—Attachment of Debts—Assignments Act.]— 
An insolve it made an assignment to the de
fendant for the benefit of creditors, pursuant 
to It. S. (). 1897 c. 147. Previous to the 
assignment the defendant had covenanted with 
the plaintiffs to pay to J. R. $100 per quarter 
on the first day of each quarter during her 
natural life :—Held, that the growing pay
ments were in the nature of contingent debts : 
and that the plaintiffs were not entitled 
under R. S. O. c. 147 to rank upon the 
estate of the insolvent for the present value 
of such payments, tirant v. West, 23 A. 
K. r»33, and Mail Printing Co. v. Clarkson, 
-•• A. R. 1, followed. Semble, that such 
claims are not subject to attachment under 
the garnishee provisions of the English Judi- 
rature Act and Rules, as accruing debts. 
In re Cowan’s Trust, 14 Ch. D. 038, has been 
disapproved in Webb v. Stenton, 11 Q. IV I ». 
618. Carswell v. Langley, 22 Occ. N. 97, 3 
0. L. It. 201, 1 O. W. It. 107.

Right to Rank on Estate —Claim for 
Inchoate Dower—Competition with Creditors 
~negistration of Hypothec — Radiation —

j Rights of Curator.)—Where by the marriage 
1 contract a prefixed or conventional dower 
| payable in oue sum, has been stipulated iu 
| favour of the wife, she is not entitled to 
j rank for that sum as a conditional obliga- 
' lion, in competition with the creditors of 

her insolvent husband, before the opening of 
the dower by the death of the husband.—2. 
A prefixed dower, or any other right derived 

1 from the husband, does not come under the 
| terms of Art. 2029. C. C. The only way in 
j which such rights can be protected is by 
; special conventional hypothec, which must 
j describe the property affected.—3. The cura- 
I tor in an insolvent estate is entitled to bring 

action for the radiation of the registration 
of a hypothec affecting the insolvent's im- 

1 movable property, where such registration ia 
illegal, without waiting to see whether the 
estate is sufficient to pay all the creditors 
in full. Bilodeau v. Benoit, O. R. 20 8. <*.

, 241.

Sale of Land Under Execution. |--
After an assignment of his property by a 

I debtor for the benefit of his creditors, aud 
the nomination of a curator, a creditor of 
such debtor cannot cause his lands to be 
seized and sold, but such lands must Is* sold 
by the curator or upon his authority. Gui- 
mond v. Gravel. Q. It. 19 8. ('. .r>«8. 4 Q. 
P. R. 17.

Sheriff of Another District—Validity 
—Setting Aside—Costs of Action to Set 
Aside Deed.\—An assignment to the sheriff 

l of the Superior Court for the district of 
! Quebec by a merchant who lives and carries 

on business in the district of Three Rivers 
is absolutely void ; and so are the appoint
ment of a trustee and inspectors and all 

. other proceedings thereunder. Any one con- 
! cerned can on an application to the Superior 

Court at Quebec, on producing such assign- 
i ment, have It declared void ; and it is suffi- 
| dent to give notice to the trustees and in- 
] spectors. without giving notice to the insol- 
1 vent.—Such application was allowed with 
I costs to the applicant without saying against 

whom. The costs of such application are 
' costs incurred in the common interest, and 
| the applicant can claim them “ par privi

lege " from the proceeds of a sale by the 
sheriff of the lands of the debtor, although 

| such sale was made by virtue of a writ of 
j li. fa. issued by another creditor after the 
! cancella ion of this assignment—The pro- 

thonotury, in preparing his scheme of die 
tribution, ought to consider whether hypo- 

j thecs reported by the registrar are legal : 
j and if it appears by his certificate that a 

hypothec mentioned in it cannot be a legal 
! <•' urge on the land sold, he should not take 
I it into account.—The plaintiff in an “ action 
j pnttlienne." who has set aside, as a fraud 
' upon creditors, a deed of sale of land made 
1 by the debtor, has a good privilege for his 
j costs on the proceeds of the sale of the land :
| but the prothonotary can only rank him for 

it, if he claims it by a protest in order to 
preserve it. The procedure to be followed 
in a dispute as to the order or ranking of 
claims is different from that of a dispute 
of A claim on the merits. Rousseau v. 
Rivard, Q. R. 26 8. V. 176.

Voluntary Assignment—Property Pass
ing. |—Qu»re, whether the general rule that 
property in which a bankrupt has no bene
ficial interest does not pass to his trustee



147 BANKRUPTCY AMD INSOLVENCY. 118
applies, so far ns the legal title is concerned, 
in the ease of a voluntary non-statutory 
assignment for tin; benefit of creditors. .1 lac- 
Arthur v. MacDotrall, 1 Terr. L. It. 345.

Voluntary Assignment for Credi
tors—Action by assignee to set aside mort
gage made by assignor—fause of action. 
Diehl v. Wallace (N.W.T.). 2 W. L. R. 
24.

IV. Composition.

Collateral Securities — Reservation— 
Effect of.]—The respondent having assigned 
to the appellants, as collateral security for 
advances, a sum of $5,000 owing to him by 
the Merchants Telephone Co. (the “ mise- 
en-cause"). became financially embarrassed 
and compromised with his creditors at 75 cents 
on the dollar. The appellants executed the 
deed of composition, but added these words.
“ special reserve being made ns to the securi
ties which we hold." They then accepted j 
from the respondent 6 notes for 75 per cent, j 
of their claim, and returned i<> him oil the 
negotiable securities they had received from 
him ns security for their claim. The t.rst 
three notes were paid at maturity, and, as 
the appellants had received from the “ m se- 
en-cause," under the assignment mentioned, 
an amount equal to the amount of the last 
three notes, the respondent called upon the I 
appellants to give up these notes and re
transfer the debt assigned to them. The | 
appellants refused, contending that the re
servation in the composition deed was, ac- | 
cording to commercial custom, to be con
sidered ns made in respect of their total 
claim, and that the agreement to accept 75 
cents in the dollar did not extend to col
lateral securities:—Held, that the reserva
tion did not imply the obligation on the part 
of the respondent to pay even out of the 
collateral security which he had given the 
25 cents which the appellants had abandoned 
by executing the deed of compoosition : that 
its effect was only to assure to the appel 
hints, even ns to such security, payment of 
their original claim, in case the respondent 
should fail to pay the composition notes at 
maturity : and that commercial usage, urged 
by the appellants, could not be admitted, in | 
face of the express terms of the reservation, 
which was the contract between the parties. 
Banque d'Fochelaga v. Beauchamp, Q. It. 
13 K. R. 417.

Composition Deed—Acceptance by cre
ditor of dividend under—Subsequent action 
for balance of claim—Proviso ns to accept
ance by " all the creditors." Shepherd v. 
Murray, 3 O. W. R. 733.

Composition—Payment to Creditors as 
Inducement to Consent—Recovery Back — 
Set-off.]—Under our law deductions volun
tarily made by creditors to their di’tors do 
not leave a natural debt existing, and in this 
regard there is no difference between deduc
tions agreed to between traders and the like 
between other persons. 2.—a pnyment made 
by a debtor to his creditor to induce him 
to sign a composition is contrary to public 
policy, and therefore is void as the contract 
itself, and may be recovered back ; and sucli 
recovery may be by way of set-off. 3.—It 
is too late for the plaintiffs to oppose set-off

when the cause has been submitted to the 
Court on the merits, when the parties have 
proceeded to trial upon the whole cause, and 
the Court is in a position to adjudicate :ii 
the same time upon the existence of the two 
debts and to liquidate them by its judgment. 
There is then nothing in the way of a set- 
off, and the Judge should order it. Kirouac 
v. Maltais. Q. It. 18 8. C. 158.

Compromise—Secret Agreement—Bribery 
—Inspector.]—A commercial firm having 
made an abandonment of its property for tin- 
benefit of its creditors, a secret arrangement 
was made whereby a particular creditor, with
out any legal right to preference or priority, 
was secured an advantage ever the other 
creditors, through the assistmee of one of 
the inspectors of the insolvent estate, to 
whom was promised a sum of money for 
his personal use. upon his advising the ac
ceptance of a proposal for the purchase of 
the estate upon a composition at a rate on 
the dollar to be paid to the creditors of the 
estate generally. The preferred creditor was, 
under the concealed arrangement, to re
ceive an amount greater than the rate of 
the composition proposed, such additional 
sum to be paid by a third person who took 
no direct interest in the estate purchased 
Held, that the agreement was fraudulent 
and void; that the proposed payment by 
the third person was as much a fraud iqion 
the general body of the creditors as if it 
hail been promised by the insolvent firm it
self ; and that the additional sum could not 
be recovered by the creditor so preferred:— 
Held, also, that the promise of the payment 
to the inspector was a bribe, and, for llmt 
reason alone, the transaction to Induce which 
it was given should be adjudged corrupt,

, fraudulent, and void. Brigham v. Banque 
I Jacques Cartier, 20 Occ. N. 371, 30 S. C. 

It. 420.

Construction of Deed—Novation l\‘< - 
servation of Collateral Security—Delivering 
up Evidence of Debt.]—Ry deed of comixisi- 
tion and discharge, the defendants agreed to 
accept composition notes in discharge of their 
claim against the plaintiff, at a rate in the 
dollar, a special reservation being mad< s to 
the securities held for the debt due by the
fdaintiff. The original debt was to revive 
n full, on default in payment of any of the 

composition notes. Ui»on receiving the eom- 
| jfosition notes, the defendants surrendered 

the notes representing the full amount of the 
claim :—Held, reversing the judgment appeal- 

1 ed from, that the effect of the agreement, 
coupled with the reservation made, was that 
the debtor was to be discharged merely from 
personal liability on payment of the composi
tion notes, but that the securities wen- to be 
still held by the defendants for the purpose of 
reimbursing themselves, if possible, to the ex
tent of the balance of the original debt:— 
Held, also, that the surrender of the original 
notes by the defendants did not extinguish the
debts they represented, end, in the ream
stances, there was no novation. Beauchamp 
v. La Banque d’llochelaga. 25 Occ. N. 9ti: 
La Banque d'Hochelaga v. Beauchamp, 30 S.
C. R. 19.

Sitting Aside—Misstatement.]—A com
position arrangement made with a creditor 
induced by a misstatement by the debtor 
to the creditor of the amount of assets and
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liabilities, will be set «side if repudiated on 
the discovery of the falsity of the state
ment, and before any benefit has been taken 
under the arrangement, even though the mis
statement is not shewn to have oeen fraud
ulently made. Derry v. Peck, 14 App. Cas. 
337, applied. Indian Head Wine and Liquor 
Co. v. Skinner. 23 Occ. N. 73; Plisson v. 
Skinner. 0 Terr. L. It. 391.

V'. Curator of Insolvent Estate.

Appeal by Curator — Leave—Coni a— 
Creditor — Dividcnt Sheet—Dispute.]-—The 
trustee of an insolvent estate has no right 
without the leave of the Court, on notice to 
the inspectors, to appeal from a judgment 
against him : the Court of Review may re
ject an appeal for this reason, although 
not invoked by the opposite party ; the trustee 
who inscribes such an appeal, without the 
authority of a Judge, must bear the costs 
thereof, which he is ordered to pay personal
ly ; and a creditor, not of the insolvent, but 
of the trustee as such, has no right to dis
pute a dividend sheet prepared by the latter. 
Sluter Shoe Co. v. Marchand, Q. R. 7 S. 
C. 123.

Appointment — Vacant Succession—No- 
tire to Persons Interested—Intervention.]— 
The appointment of a curator to a vacant 
succession may be demanded by any “ person 
interested.’’ and that expression includes, be
sides creditors of the estate and specific or 
universal legatees, debtors who may have 
an interest in discharging their debts, and 
even persons who wish to bring actions against 
the estate.—2. It is not necessary, in making 
such an api>ointment, to notify any person 
ns opposed in interest, but it is necessary 
to notify every person interested for any rea
son, who may have the right to intervene 
for the purpose of seeing that v. • curator 
is regularly appointed and that he gives the 
necessary security. In re Watson and Tru
deau. 6 Q. P. R. 247.

Appointment of Cnrator— Vote to Cre
ditors—Wife of Insolvent—Claim for Dower.] 
—A stipulation for a fixed sum for dower 
does not vender the wife a creditor of her 
husband, hot she becomes a conditional cre
ditor of her husband’' estate. Therefore, 
a wife cannot, on the ground of her dowei, 
be allowed to vote as a creditor upon the 
appointment of a curator, to property assign
ed by the husband. In re Couture and 
Uaiidreau. « Q. P. R. 438.

Authorisation to Defend Petition 
for Property of Estate. 1—The curator of 
an insolvent estate cannot, without the con
sent of the creditors or the inspectors, anti 
the authorization of a Judge, reply in writ
ing in a summary petition to recover 
possession of goods which are in his hands 
by reason of the assignment. Rowe v. Hyde, 
5 Q. P. R. 04.

Creditors’ Claims — Communication to 
Other Creditors.]—The curator to an aban
donment of property is bound to communicate 
to creditors information concerning the claims 
filed by other creditors, and documents ac
companying these claims. Williamson v. 
Stevenson, fi Q. p. R. 407.

Creditors’ Claims — Contestation by 
j Curator—Defect in Service—Curing by letter 

—Subsequent Order.]—A letter written by 
! the advocate of the curator to a creditor 
| whose claim is contested, upon whom the 

contestation has not been served, informing 
| him that such a contestation has been tiled,
. and that he must attend to it or otherwise 
I judgment will be given against him, cannot 
i cure a defect in service of the contestation,
: especially when there is no proof that the 
5 letter reached the creditor. 2. The service 

upon a creditor whose claim is contested,
! who has not appeared and who is not re- 
i presented by an advocate, of an order to 
| answer sur faits et articles, to which order 
i he does not appear, cannot cure a defect in 

service of the contestation. In re Moisan, 
Q. R. 22 R. C. 423.

Creditors’ Claims Contestation by Cur- 
; a tor—Order Pour Faits et Articles—Default 
i of Appearance—Signature of Advocate.]—An 

order pour faits articles was returned on 
(1th May. The creditor whose claim was con
tested made default. He did not appear by 

! attorney. Indorsed on the order were these 
i words : “ Rv consent, continued to 7th in

stant. 6th May 1901, F. P. T. It. & Co., 
attorneys for contestant. P. Cantin.” The 

, Court takes judical notice of the signature 
of advocates; therefore, it is informed that 

, “ P. Cantin ” is the signature of an advocate. 
Rut that advocate not having appeared for 
tlie creditor whose claim was contested, there 
was nothing to shew that he had signed for 
the creditor or as being authorized by him : 
—Held, therefore, that the curator could not 
infer from the fact that the signature “ P.

I Cantin " wn« there, as aenuiescence by the 
j creditor in the proceedings of the curator,
: or an act curing the default of service of the 
i contestation. In re Moisan, Q. R. 22 S. C. 

423.
Creditors' Claims - Contestation by Cur- 

1 a tor—Second Dividend Sheet—Contestation—- 
Petition to Set Aside Judgment—Lis pen
dens.]—The curator prepared a second divid
end sheet collocating the creditors for 17 per 

i cent. In consequence of a judgment of de
fault against a creditor, V.. setting aside 

, the collocation which the first dividend sheet 
had awarded, the curator completely omitted 

i to colloente this creditor in his second sheet. 
At that time the creditor was not aware of 
the judgment upon his collocation on the first 
sheet. He thereupon contested the second 
sheet, demanding to be collocated upon it. 
Afterwards he became aware of the judg
ment upon the first sheet, and he thereupon 
presented a petition against that judgment : 
Held, that there was no lis pendens by the 
eon test at ion of the second dividend sheet ; 
that the petition and the contestation of the 
second sheet were two distinct proceedings. 
In re Moisan. Q. R. 22 S. C. 423.

Creditors’ Claims—Con*estation by Cur- 
! ator—Service — Judgment by Default—Void 
i Service—Petition to Set Aside.]—The curator 

to nn abandonment, having made and issued 
a first dividend sheet in which a creditor, 
V.. was, with other crédite s. collocated for 
ir> per cent., and having afterwards, with the 
necessary authorization, untested the rollo
cation and the claim of V.. must transmit 
the contestation to the prothonotary at once, 
and the contestation must he served on the 
creditors. 2. Such contestation not having
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been nerved, a judgment by default against 
the creditor maintaining the contestation will 
In- rescinded upon petition, 3. The petition, 
although intituled " petition for review." 
if it contains all the material necessary for 
an ordinary petition, will be considered as 
such. 4. The enumeration in Art. 1177, C. 
I*., of the cases in which a petition may 
be presented, is not limitativ • fi. If, in place 
of serving upon the creditor collocated a copy 
of the contestation, the bailiff, by mistake, 
serves upon him a copy of the contestation 
of collocation of a not lier creditor, it is the 
same as if he had not been served at all. 
ti. l'|H»n motion for leave to contest the re
port of service by the bailiff, i Judge will 
order preuve avant faire droit; and upon 
proof of the falsity of such report, it will 
l>e set aside. In re Moisan, Q. R. 22 S. C. 
42.1.

Creditors’ Claims -Delay in Filling— 
Distribution.]—A creditor who has not filed 
a claim with the curator to an abandonment 
of property, is not on that ground deprived 
of the right of resorting to the proceeds of 
the sale of the insolvent’s goods for payment, 
Inn. if there still remain moneys to be dis
tributed, he may demand payment of his 
claim in preference to othei creditors to an 
amount in pro]x>rtiou to that which has 
been paid to them, and to he collocated at 
so much on the dollar with the other credi
tors for what remains due. In re Brais, 
(}. It. 22 8. C. 470.

Curator of Insolvent Estate — Pay
ments to Privileged Creditors—Collocation— 
Formalities.]—The curator of an insolvent 
estate ought not to pay money received from 
the proceeds of the property of the insolvent, 
even to a privileged creditor, before all the 
formalities required by Art. 880, C. P.. for 
the preparation of the memorandum of collo
cation have been observed. 2. The Court 
or a Judge should not as a general rule order 
the curator, although he is subject to the 
Court's summary jurisdiction, to depart from 
this Art. 880, C. P. In re Smith and (lag- 
nun. Q. It. 22 8. C. 872.

Curator ad hoc---Conseil—Judiciaire ■ 
Wish of Person Intereste ' ]—The Court will 
not appoint a curator au hoc to a person 
under conseil judiciaire, to permit him to 
litigate interests opposed to those of the 
conseil judiciaire, when it does not appear 
that the person has himself ««pressed a 
desire to litigate. Meunier v. Meunier, 0 Q. 
P. It. 201.

Disputing Landlord’s Lien. | — The
curator to an insolvent estate has a « >glu 
to attack a privilege claim by shewing that 
part of what is supposed to be rental goes 
to the repayment of a loan, and therefore 
does not constitute a privileged daim. In re 
Merrier and Pauzf, 1 Q. P. R. 483.

Execution Against Lands of Insol
vent—-So/c—Curator. |— Xfter an abandon
ment of property of a debtor for the benefit 
of his creditors, one of the creditors cannot, 
in the execution of a judgment obtained 
against the debtor, cause to be seized and 
sold, without the consent of the curator, of 
the other creditors, or of the Court, the im
movable property of the debtor, but the 
seizure and sale of the immovables must

be made at the instance of the curator. 
If irks v. Lewis, (J. It. 8 Q. B. 517, discuss.-d. 
Demers v. (lagnon, Q. It. 11 K. B. 41*8.

Goods in Hands of Curator—Seizure 
by Creditor — Saisie-gagerie.\ — Goods I». 
longing to an insolvent estate and which 
are legally in possession of the curator to 
the estate, cannot be seized by a creditor of 
the insolvent. 2. Nor can such goods lie 
seized by a creditor of the insolvent, by a 
writ of saisie-gagerie, «*ven after they have 
been legally sold by the curator.—Forrest v. 
Letellier, Q. It. 24 8. C. 215.

Insolvent Estate — Claim—Contestation 
—Proof,]—When a creditor files a sworn 
claim, which is contested by the curator of 
the insolvent estate, it is for the creditor 
to prove his claim at the hearing, and the 
affidavit which he filed with his claim is not 
sufficient for that purpose. In re Tessier dit 
Lavigne, 0 g. P. R. 17!>.

Insolvent Estate — Action h y Curator 
—Authorization—Insiwctors.]—A curator to 
an insolvent estate, who has taken" the advice 
uf the inepeetori upon the advisability of a 
suit, and obtained the approval of a minority 
of them, may, with the approval of a Judge, 
institute mit on behalf of the estate. /)«•*- 
marteau v. Steel, 0 Q. P. R. 140.

Insolvent Party to Action Substitu
tion of Curator—Application for—Wherein 
made.!—An authorization to litigate an ac
tion in the name of a party who has become 
insolvent since the institution of the action 
must be obtained upon petition made in the 
matter of the insolvent estate, and not in 
the action in which the curator promise-, 
to litigat • in the place of the insolvent. 
('lark v. Wilder, 5 Q. P. R. 24

Opposition to Selsnre—Leave, ] - The 
curator to an insolvent estate has n right 
to oppose the seizure and sale of the iusol- 
vent’s property seized in execution of a judg
ment obtained against another person, and 
may do so without leave of the Judge. Pn- 
*luette v. Dish. 3 Q. P. R. 480.

Transfer of Debt -Attack by .mother 
('reditor—Purchase of Claims by—Litigious 
Rights.]—A creditor of an insolvent debtor 
has no status to maintain that the assignee 
of another creditor of the same debtor Ims 
not given valuable consideration, and that 
notice of the transfer Ins not been given 
to the debtor. 2.—Nothing In the law pre
vents the curator of an insolvent estate from 
purchasing from creditors of such estate 
the claims which they have against it. 3.— 
The pica of “ litigious rights ’’ can only pre
vail where the debtor making it offers to 
reimburse the purchaser the amount lie has 
disbursed. Johnson V. Sharstcood, 3 (j. P. 
R. 473.

VI. Examination^or Insolvent or Third

Advocate — Cross-examination - Dis
covery.]—By virtue of Arts. 882 and 883, 
C. P. (\. a creditor of the insolvent, or the 
curator, with the authorization of the in
spectors. ninv subpoena the debtor to appear 
before the Judge or the prothonotnry, and
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interrogate him on oiith with regard to his 
schedule and the state of his affairs. The 
insolvent is not entitled to In* represented ov 
iisflisted by an advocate upon such examina
tion. and at any rate the advocate of the 
insolvent has no right to cross-examine him ; 
the examination authorized by these Articles 
being only preliminary information to the 
creditors or to the curator. In re Riopelh 
mid Kent, 4 Q. P. R. 180.

Insolvent a Party Right to be Present
Croit Examination.] Under Art. 888, 0. P.

the insolvent has the right to be repre
sented by counsel at the examination of per
sons whom the curator deems capable of 
furnishing information regarding the insol
vency ; moreover, such person may be «Toss- 
examined on behalf of the insolvent in the 
manner and form prescribed by Art. 340. 
C. I\, the insolvent being considered a party 
to the proceedings. Cohen v. Kent, 7 <}. P. 
R. 20.

Refusal to Answer — Contempt of 
Court.]—An insolvent cannot be imprisoned 
for contempt of Court because he refuses to 
answer one question put to him by the cura
tor while under examination. Saxe v. Kent, 
S Q. P. R. 04.

Third Party—examination by t'reditor— 
Scope of—Order for by Prothonotary—Re
fine. |—Under Art. 8811. C. P., the Judge 
cannot order a third party to appear before 
him. or before the prothonotary, to be in
terrogated under oath in regard i<> the liqui
dation of the property of an insolvent, but 
such third party can be suhpmnaed and ex
amined pursuant to Art. 882. C. I*., only as 
to I - schedule and the state of .In* affairs 
of tae insolvent. 2. An order to eubprena 
such a third person, made by the prothonotary 
in the absence of a Judge, by virtue of Art.

(’. P., upon a petition which does not 
follow the terms of Art. 882, C. I\, is sub
ject to review. In re Smith and Lariviire, 
t Q P R. 88B

VII. PlBWWOl.
Bill of Sale Levy by Sheriff—Aetior >r 

Proceeding "—Pressure—Presumption.]— In 
an action against a sheriff for the con
version of goods levied upon by him under 
executions issued on judgments recovered 
against It., the plaintiff's title to the goo< s 
depended upon a bill of sale from It.—Th * 
evidence shewing ■. at It. was an insolvent, 
and the effect of the giving of the bill of 
sale being to give the plaintiffs a preference 
over the other creditors of R„ and the levy 
mail.- by the defendant having been made 
withi.i sixty «lays from the giving of the 
bill of sale :—Held, that the levy was “ac
tion for the transfer, within the meaning of 
R. 8. N. H. 1!WM> c. 148, s. 4. and that, 
under the provisions of s.-s. (2), the bill of 
«ale must Is* presumed to have been made with 
intent to give an unjust preference, and to 
lie such preference, whether made volunt
arily or under pressure, and that, ns against 
the creditors represented by the defendant, 
u was utterly void. Bkoiime Runt and Shoe 
for. v. Ruehanan. 35 N. 8. Reps. 511.

Bill of Sale—Pressure — Authority of 
Partner.]—A firm composed of three members

being insolvent and being indebted to the 
plaintiffs and also to the defendants, one 
of the members of the firm, under a threat 
of an action by the defendants, executed a 
bill of sale of all the firm’s assets under which 
the defendants immediately took possession : 
Held, that the bill of sale was not a fraud
ulent preference, but was given bona fide 
under pressure, and that the member of the 
linn who executed it luid implied authority 
to do so. or iiis partners had ratified his 
act or were estopped from denying his author
ity. MeClary Mfg. Co. v. Howland. !» It. < '. 
R. 470.

Chattel Mortgage - Attack ou—Time— 
Presuu ft ion — Satisfaction of Onus — Good 
Faith — Notice — Knowledge. Keenan v. 
Richardson. 1 O. W. R. 333.

Chattel Mortgage by Insolvent Debt
or—Registration—Hills of Sale Ordinance— 
Preferential Assignments Ordinance—Absence 

! of intent to defeat creditors — Pressure— 
“ Which lias such effect." Ross Profilers 
Limited v. Pearson (N. W. T.), 1 W. L. R. 
338. 575, 2 W. !.. It. 25!I.

Confession of Judgment —Prettar*
I Absence of Collusion — Presumption.]—Tin* 
I defendant in consiileration of a promise by 
; a trader to pay to the defendau. -i sum of 
| money on account of indebtedues; within a

L'i\. h ti ne or to ui\security, and believing
' the trn<*er to be solvent, gave him on credit 
I a further supply of goods. Subsequently the 
I trader, b«*eomlng insolvent, nnnouimed the 

fact to bis creditors. The defendant there
upon reminded the trader of bis promise to 
him, and urged and Induced him to give a 

j confession of judgment for the amount of his 
Indebtedness t<> tut defendant, and to execute 
an assignment of his book debts to him :— 

! Held, that the confession of judgment, having 
| been obtained by pressure and without collu

sion, was not within a. I of 88 V. c. 6, and 
; that the assignment of book debts, having i been obtained by pressure, was not within s.
I 2. The presumption created by s. 2 (a) of 

the Act does not arise where the sixty «lays 
therein mentioned have expired at the date 

| the writ of summons in the suit is s«»ut to tin- 
sheriff for service, though the sixty «lays had 
not expired at the date of the teste of tin* 

i writ. Amherst Hoot and Shoe Co. v. Sheyn. 
21 Occ. V 118, 2 V It. Eq. Reps. 23d.

Debt not Due- S< t-off. | The state of 
1 insolvency of a debtor fixes the iiosition of his 
I creditors, and on account of such insolvency 
1 no one of them can obtain a preference over 
; the others. 2. One of such creditors, who is 
i at the same time a debtor of his debtor, but 

whose debt is not yet «‘xigihle. cannot. by re
nouncing the benefit of the term by which 

' the délit to him is not yet due. and by assert - 
; ing a set-off. acquire such a preference. Ville - 

Mark Bank v. I annier, 1 «;. It. 20 8. C. 545.

Equitable Mortgage ir Assignment 
of Insurance Moneys—Suit by Creditors 
of Assignor to Set aside.]—On and previous
to the 4tli August, 1008, O, was Indebted to 
the defendant for money lent : on that date 
he denmndiMl security and handed to the 
defendant two interim receipts for insurance 
on the hotel owned by ('.. and pledged them ti
the defendant as security, and he was the hoi 
«1er thereof at the time the hotel was hurne«1 
Shortly after the five O. arranged with on*»
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S. to rebuild tie hotel, and he authorized 
8. to collect the insurance moneys. C. 
tin'll (26th August) agreed with the defend
ant that if he would hand over the insurance 
documents he held to 8., the latter would 
pay the defendant out of the insurance $600 
and guarantee payment of the balance due the 
defendant ; pursuant to this agreement the 
defendant handed over the documents. About 
the ütli September C. decided not to rebuild 
the hotel, and on that date gave to the defend
ant an assignment of the insurance moneys in 
S.'s hands, to the extent of $2,200, to secure 
the defendant, and, as C. stated, to take the 
place of the original arrangement. This 
assignment was attacked by G/s creditors:— 
Held, that by the dealings that took place 
between the parties on the 4th August the in
tention was that C. should pledge to the de
fendant the insurance on the hotel to secure 
the claim of the latter. The papers handed 
over were believed by both parties to repre
sent actual insurance, and the transaction was 
intended to operate as a security in favour of 
the defendant. It might lie regarded either 
as an equitable mortgage or an equitable 
assignment. The three transactions of 4th 
August. 26th August, and 5th September were 
all connected together; the transaction of the 
4th August could not be successfully attack
ed, and the plaintiffs could not confine their 
attack to one detail out of several. S. be
came a trustee of the proceeds in favour of 
the defendant; that trusteeship arose when 
the insurance papers were delivered to S. 
Ferguson v. Bryan», 24 Occ. N. 194.

Extension Agreement — Secret Advan
tage— Voluntary Payment — Action by As
signee—Statu».]—8.. a trader, in August, 
1899, procured the consent in writing of his 
creditors to payment of his debts then due 
and maturing, by notes at different dates ex
tending to the following March. V., one of
iiiv creditors, Insisted on more prompt pay 
ment of part of his claim, and took from S. 
notes, aggregate,g in amount $708. all pay
able in September, which S. agreed in writing 
to pay at maturity, and did pay. In Novem
ber, 1899, 8. assigned for the benefit of his 
creditors, when the arrangement between him 
and V. first became known, and the assignee 
and other creditors brought an action to re
cover $708 from V. as part of the insolvent 
estate:—Held, affirming the judgment of the 
Court of Appeal, 3 O. L. R. 5, 21 Occ. N. 
551, and that at the trial, 32 O. It. 216, 20 
Occ. N. 437, that S. having paid the notes 
voluntarily without oppression or coercion, 
could not himself have recovered back the 
amount, and his assignee was in no better 
liosition. Langley v. Van Allen, 22 Occ. N. 
222, 32 S. C. R. 174.

Imprisonment of Insolvent.] — A
debtor who arranges with one of his creditors, 
his relative, to make an assignment for the 
benefit of creditors, after having handed over 
to his relative goods in payment of part 
of what he owes him, and moreover does not 
give the names of all his creditors, will, upon 
proof of these facts, be committed to gaol as 
provided by art. 888, O. P. In re Thibault 
and Gardner, 4 Q. P. R. 259.

Knowledge of Insolvency Pressure.] 
—Where there is good consideration a mort
gage comprising the whole of a debtor's prop
erty will not be set aside, notwithstanding

that the mortgagor is in insolvent circum 
stances, to the knowledge of the mortgagee, 
and that the effect of the mortgage is to de
feat, delay, and prejudice the creditors, if 
there is pressure. Adam» v. Bank of SI on 
treat. 8 B. C. R. 314, 32 8. C. R. 719.

Mortgage by Insolvent Wife to Hus
band Preference—Presumption —Rebuttal. 
McNeil v. Dawson, 1 O. W. R. 24.

Payment In Ordinary Course qf 
Business — Power of attorney. Goulet v. 
i renting, 1 O. W. It. 550.

Payment of Salary Fraud on Creditor» 
— Attachment of Salary.] A contract by 
which the wife of an insolvent is to receive 
from a third jierson for services to be rendered 
by her husband a certain salary and a part 
of the profits of he business of the third 
person, is void as being made in fraud of 
creditors. Accordingly, the creditors of the 
lmslmnd can seize in execution or attach the 
salary due under such contract. Orsali v. 
Aubry, Q. It. 24 8. C. 320.

Pressure—Intent.']—In giving the chattel 
mortgage impeached in this action it appeared 
that the dominant motive of the debtor was 
to make an arrangement for continuing his 
business, the defendant having induced him to 
give it by promises of assistance in carrying 
him along and in arranging with other credi
tors, although not in any definite way en
forceable in a Court of law —Held. that, un
der s. 33 of the Assignments Act, R. 8. M. «■. 
7. ns amended by 63 & 64 V. c. 3, s. 1, there 
must still be the intent on the part of the 
debtor to prefer the particular creditor, in 
order to set aside the impeached conveyance; 
and, while the effect of it may be to place 
that creditor in a more advantageous posi
tion than other creditors, and the debtor may 
recognize at the time that such will be the 
effect, yet if he gave it for some other pur
pose or in the hoi>e that he might thus lie 
enabled to avoid insolvency, it cannot be 
considered that he gave it vith intent to give 
a preference, and the security should stand. 
Stephens v. McArthur. 19 8. ('. R. 446, New 
Prance and Garrard's Trustee v. Hunting, 
11897 ] 2 Q. B. 19, S. C„ sub nom. Sharp v. 
Jackson, |1899| A. C. 419, I*waon v. Mc- 
Geoch, 20 A. R. 464. and Armstrong v. John
son. 32 O. R. 15. followed. Although 'lie 
amending Act declares that a prima facie pre- 
sumption of an intent to prefer is to arise 
from the effect of such a t .insnction, this 
does not justify the Court in looking only to 
the effect and refusing to attach any weight 
to the proved facts as to the actual intent. 
The presumption being only prima facie may 
be rebutted by evidence:—Held, also, that the 
Court need not determine whether the pre
ferred creditor was acting bona fide or really 
anticipated that the other creditors could lie 
arranged with and the business continued, it 
being only the debtor's mental attitude that 
should lie considered. Codville v. Fraser, 22 
Occ. N. 123, 14 Man. L. R. 12.

Pressure — Intent—Notice.] — A debtor 
mortgaged all his real estate to the defendant, 
and shortly afterwards made an assignment 
to the plaintiff for the benefit of h;s creditors 
•■enerally. Before the giving of the mortgage 
lie was and knew himself to be insolvent. 
On the day the mortgage was given the de
fendant went 'o the debtor and asked for pay
ment, nrd the debtor informed him he could

■
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make uoue, aud tlieu gave the mortgage. The 
v\ idence was contradictory as to whether 
there was a request for security :—Held, that 
when the debtor gave the mortgage he was in 
insolvent circumstances ; the execution of it 
had the effect of giving the defendant a pre
ference over the unsecured creditors ; it must 
be presumed that the mortgage was executed 
with intent to prefer and that it constituted 
a preference. Stephens v. McArthur, 19 S. 
C EL 4*8, followed. 2. At and before t h.- 
execution of the mortgage, the defendant had 
notice of the insolvency and of the mortgage 
l>eiug made with intent to give him a prefer
ence over other creditors and having such 
effect, Schwartz v. 11 inkier, 21 Occ. N. 574, 
13 Man. L. R. 41)3.

Pressure — Know ledge of 1 ntolvency — 
Yukon Ordinance.]—The effect of s. 2 of the 
Yukon Ordinance, c. 38, Consolidated Ordi
nances, 1902, is to remove the doctrine of 
pressure in respect to preferential assign
ments. and, consequently, all assignments 
made by persons in insolvent circumstances 
come within the terms of the Ordinance. In 
order to render such an assignment void, 
there must be knowledge of the insolvency on 
ihe part of both parties and concurrence of 
intention to obtain an unlawful preference 
over the other creditors. Molsons Hank v. 
Uniter. 18 S. V. It. 88, Stephens v. McArthur, 
11* S. C. R. 44(1, and Gibbons v. McDonald, 
.11 8. C. It. 587, referred to. Bcnnllnck v. 
Bank of British North America, 36 S. C. R.
120.

Promissory Notes—Composition—Costs 
of Action.]—1. Where a creditor, who was 
also one of the inspectors of the insolvent 
estate, exacted promissory notes from the in
solvent as a condition of his assent to r t .ro- 
promise. such notes were illegal, nuu . nd 
void, ns made in fraud of the other creditors, 
and against public order, and no action could 
be maintained on the notes by the creditor, 
or by a préte-rom. Brigham v. Banque 
Jacques-Cartier, 30 S. C. R. 429, followed. 
2. The Judge at the trial dismissed the action 
“ with costs." The Court of Review declined, 
under the circumstances, to interfere with 
the discretion thus exercised. Cartier v. 
denser. Q. It. 21 S. C. 139.

Transfer by Insolvent Debtor —- At
tacking—Time—Division Court Proceeding— 
Collateral Inquiry—Pressure—Evidence of.] 
—A garnishee summons was issued from u 
Division Court on the 22nd January, 1900, 
wherein the primary creditor claimed from 
the primary debtor $200 upon a due bill, and 
whereby all debts due from an insurance com
pany to the irimary debtor were attached. 
The primar.' debtor had recovered a judg
ment against the insurance company on the 
7th December 1899, and had assigned the 
judgment on the same day to the claimant. 
No formal notice of the proceedings in the 
Division Court or of any contest ns to his 
rights was ever given to the claimant, but he 
appeared in the proceedings on the 6th July. 
i'*)0, and consented to an adjournment of 
them, and aft rwards appeared again before 
the Judge, when his rights under the assign
ment were tried, and judgment was given 
against him setting aside the assignment as 
an unjust preference :—Held, on appeal, that 
the transfer to the claimant was not attacked 
when the summons was issued, nor until the 
daimant appeared in the proceedings, and,

therefore, it was not attacked within sixty 
days, and its validity could be supported by 
proof of pressure in procuring it :—Held, also, 
Falconbridge, C.J., dissenting, that, us it ap
peared from the evidence both of the primary 
debtor and the claimant, that the latter had 
asked the former for security shortly before 
the security was given, and that the security 
given was that which was promised, there 
was pressure inducing the giving of the secu
rity, and it should be upheld, notwithstanding 
that the claimant was merely liable for a 
debt of the primary debtor which it was ex
pected he should pay, as he did, and notwith
standing that he was not present at the time 
the assignment was made to him, it having 
been drawn by his solicitor. Molsons Bank 
v. Halter, 18 8. C. R. 88, and Stephens v. Mc
Arthur, i9 S. C. A. 446, followed. Murphy 
v. Colwell, 22 Occ. X. Ill, 3 O. L. R. 314, 1 
O. W. It. 140.

Transfer of Goods — Presumption.j — 
The statutory presumption of the invalidity 
of a preferential transfer of goods is rebutted 
by shewing that it was entered into by the 
transferee in good faith aud without knowing, 
or having reason to believe, that the trans
feror was insolvent. Dana v. McLean, 21 
Occ. N. 556, 2 O. L. It. 466.

VIII. Otubb Casks.

Action for Debt — De/ence—Discharge 
in Bankruptcy in England.]—A plea that the 
defendants were adjudged bankrupt, aud a 
certificate of discharge granted, in England, 
under the Bankruptcy Act, 1883, is a good an 
swer to an action for a debt provable against 
the defendants in bankruptcy, brought in New 
Brunswick by the subject of a foreign state 
who had never resided or been domiciled with- 

1 in British Dominions. Nicholson v. Baird,
! X. B. Eq. Cas. 195, considered. Ford v. Stew

art, 35 N. B. Reps. 568.

Assignments Act, Manitoba — Action 
by Assignee—Preference — Novation—Execu
ted Contract — \on-rescission.] ■—M. & Oo. 
were indebted to the defendant G.. amongst 

I other creditors, and were pressed by G. for 
payment. The defendant L. offered to buy 
M. & Oo.’s stock, and approached G. to find 
out whether, if he did so buy. G. would accept 
him as debtor in the place of M. & Co. G. 
agreed to do so, and L. bought the stock, 
and bound himself to M. & do. to pay their 

| debt to G., and to procure the latter to release 
them, M. & Co., from that debt. He paid M. 

j & Co. in cash the difference between the pur
chase price of the stock (82V- cents on the 
dollar) and the amount of their debt to (1. ; 
he also bound himself to G. to pay to M. & 
Co.'s debt to them, and procured from G. and 
delivered to M. & Co., a release in full of their 
debt tx> G. There was thus a complete nova- 

! Hon ns to the debt due to G. A few days 
later, and within 60 days after die novation,

! M. & Co. assigned under the provisions of the 
| Assignments Act, for the benefit of their credi- 
! tors, to the plaintiff. G. did not know M. A 

< ’o. to be insolvent, and entered into the ar- 
, rangement with L. in good faith:—Held, that 

it was doubtful whether such a novation 
could be attacked under the Assignments Act. 
The contract had lieen partly performed on 
L.’s part, and wholly on that of G. The 
latter had released M. & Co. absolutely, and
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in ho doing bud iiIho released one 13. from bis 
covenant which G. held, to pay the liability to 
G. of a former lirrn, which M. & Co. had as
sumed, and $1,200 of which was still unpaid, 
at the time of the assumption of M. & Co.’s 
debt by L. and was included in that debt. U. 
had lost recourse against M. & Co. nnd the 
members of that firm. Even if the plaintiff 
could by this action consent that C.. if the 
novation were set aside, should be at liberty to 
rank on the estate and receive dividends, th- 
( ourt could not restore to G. his rights as 
against the members of the lirm of M. & Co., 
us those had been released in good faith, and 
it could not restore the claim against 13. 
Newton v. Lilly, 24 Occ. N. 260.

Assignments Act, Manitoba—Action by 
Creditors—Time — A mendment — Statut « of 
Limitations—Preference—Assignment of In
surance Moneys.] The plaintiffs brought ac
tion on the 2nd November, 1008, on “ behalf 
of themselves and all other creditors of C. .
. . . who are willing to join in and contri
bute towards the payment of the expenses 
thereof," to set aside, ns a fraudulent prefer
ence, an assignment by C. to the defendant, 
dated the 5th September, 1008, of certain 
moneys payable under fire insurance policies 
to secure the defendant’s claim against C. 
('. had not assigned under the Assignments 
Act, It. S. M. 1002 c. 8. On tl;e 4th Dei-em
ber. 1003, the plaintiffs amended by adding 
after the words cuoted, "and the same is 
brought for the benefit of the creditors gener
ally of the said debtor:"—Held, that there 
was no suit brought for the be refit of the 
creditors generally, or of such as had been 
injured, delayed, or prejudiced, to impeach the 
transaction in question, until the amendment 
of the 4th 1 tec-ember was made, which was 
more than 00 days after the date of the Im
peached transaction: and that this objection 
was fatal, notwithstanding the provision in s. 
48 (6) that “in case any amendment of the 
statement of claim be made, the same shall re
late back to the commencement of the action 
for the purpose of tin- time limited by the 40th 
section hereof."—The right to sue and the 
relief to Ire given are created bv the statute 
and must be construed strictly. The amend
ments referred to in that provision must, in 
strict construction, be confined to allegations 
of law or fact upon which the relief is to 
be founded, and that provision presupposes 
an action to have been commenced in the form 
provided within flO days.—On the merits, also, 
the findings of fact were that the impeached 
assignment was not a fraudulent preference 
within the meaning of the Act, ns it was 
only the last of a series of transactions all 
connected together which should lie treated ns 
it whole, an 1 so treated, were not open to 
attack. Fcrgu.'on v. Bryans, 2/1 Occ. N. 104. 
15 Man. L. It. 170.

Assignments Act, Ontario Assignee for 
Creditors—Removal — Notice of Motion — 
Grounds—Evidence— Proposed Examination 
of Assignee—Judicature Art and Rules.] — 
Where a summary motion is made under s. 
8 (1) of the Assignments and Preferences 
Act. It. S. O. 1897 c. 147, to remove an as
signee for the benefit of creditors, the notice 
of motion should state the grounds, or they 
should at least appear in the material filed 
in support of the application. The ordinary 
procedure in an action is not applicable to 
such a motion : nnd where an appointment to

examine the assignee in support of the appli
cation, under Con. Rule 491, was taken out 
and served, it was held that he was not 
obliged to attend upon it, the officer having no 
authority to issue it. In re Wilson, 24 Occ. 
N. 30, 0 O. L. It. 564, 2 O. W. R. 1033.

Creditor—Inspector—Promissory Notes 
Fraud.]—A creditor of an insolvent estate 
was appointed one of the inspectors thereof. 
A compromise was proposed, but this inspec
tor would only agree to the same upon the in
solvent giving him promissory notes in return 
for his assent to the arrangement. An action 
was subsequntly brought on these notes : 
Held, that the notes were null and void, both 
because they were made in fraud of the other 
creditors, and also as being against public 
order ; and that, therefore, no action could 
be maintained on them, either by the creditor 
himself or by a prf-te-nom. Cartier v. (leaser, 
22 Occ. N. 416.

Debtor of Insolvent—Acquisition of 
Claim—Set off.]—A debtor of an insolvent 
(not in bankruptcy) may acquire the claim 
of a third person against such insolvent, and, 
after notice of the assignment of the claim, 
there may be a set-off between the two claims. 
Villeneuve v. Matte, Q. R. 11 K. B. 192.

Distribution of Assets of Insolvent
—Procedure — Allegations — Proof—Opposi
tion—Acknowledgment—Error of Law. \ It 
is not necessary that the allegation of the in- 

1 lion, should be supported by a deposition un
de conserver, or in an opposition eu distribu
tion, should he supported by a deposition un
der oath, in order to authorize an appeal by 
creditors : such deposition is required only 
for the purpose of proving that the sum 
claimed by the opposant is justly due.
An acknowledgment based upon an error of 
law may not be invoked against the party 
vho made it. Dreary v. Ilrodit Pominville, 
(t. R. 19 8. C. 663. 4 Q. V. R. 202.

Extension Agreement — Secret Advan
tage— Voluntary Payment».]—The defend- 

: ants, while ostensibly entering into an ex
tension agreement, took secretly from the 

; debtor notes at short dates for a large por- 
1 tion of their claim in favour of their nominee. 

These notes the debtor paid, and shortly 
afterwards made an assignment for tin- Ihmip- 
fit of his creditors, the general extension pay
ments not having been met :—Held, that the 

i other parties to the extension agreement, su- 
' ing in their own names, and in the name of 
| the assignee, under an order, could not re

cover back the amount paid. Judgment of 
Itoyd, C„ 32 O. R. 216. 39 Occ. N. 4.1..

I affirmed; Armour. dissenting, l-anp-
j ley v. Van Allen, 21 Occ. N. 551.

Fraudulent Mortgage Intent—Pre-ex
isting greement—Consideration — Insolvency 
of grantor—Knowledge of grantee Prefer
ence-Action liegun within 60 days - Pre
sumption—Costs—Summary remedy. Broirn 
v. Beamish, 5 O. W. R. 722.

Fraudulent Secretion of Assets —
I Proof of—Discrepancy in statements- -Penal 

Provisions of Code.]—1. Proceedings iiwtitii 
ted under Art. 885. <\ C. P„ against a debtor 
who has made a judicial abandonment, are of 

I a penal nature, and the rules and principles
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yhich govern evidence, and its effects in crim- j 
in,i, cases, must be applied, and to justify a 
conviction the guilt of the debtor us to omis- | 
sion to enter property in his statement ; or 
secretion of property must be established 
by clear and conclusive evidence.—2. A dis- 
erepancy between two statements made by the 
debtor,—one made Hist December, 11100, shew
ing a surplus of $1,227, and the other, made 
2lith July, 1901, shewing a deficit of $1,849. 
while it raises a presumption of mismanage
ment of his business and of extravagance in 
bis business and of extravagance in his ex
penses, does not shew conclusively any omis
sion to enter property belonging to him, in the 
statement filed with his declaration of aban
donment. or secretion of any part of his 
property. Bryce v. Wilks, (j. it. 11 K. B. 
464.

Goods in Possession of Insolvent
Agreement between Insolvent and Vendor- 
Construction—Sale or Agency for Sale—Bills 
of Sale Act.]—Certain goods were supplied 
by the defendant to a trading company, and 
it was arranged between the company and tlie 
defendant that the company might sell the 
whole or any part of the goods to whomso
ever they chose, and for such price and on 
such terms as they might see tit ; but they 
were, whenever a sale was made, to pay in 
cash to the defendant the price of the article 
sold, according to a price list which was fur
nished to them by the defendant when the 
goods were from time to time delivered to 
ihe company. The company had also the 
right, whether they had made a sale or not, 
to become the owners of the whole or any 
part of the goods at the prices named in 
the list, and they had also the right at any 
time to return the whole or any of the goods 
which remained unsold. The company made a 
statutory assignment to the plaintiff for the 
benefit of creditors, and the defendant took 
back the goods :—Held, in an action for re
turn of the goods or damages for their con
version, that the goods were not at the ti* 'e 
of the assignment the property of the com
pany. but were in their possession either as 
bailees or agents of the defendant, with the 
right, of and when they elected to buy, to 
I**eomo the purchasers of the whole or any 
part of them at the prices mentioned in the 
price list. Ex p. White, L. It. d Ch. .'197 and 
s. <\ in appeal sub-nom., Fowle v. White, 21 
W. R. 4li.ri, 29 L. T. N. 8. 78. explained and 
distinguished :—Held, also, that s. 41 of the 
Hills of Sale and Chattel Mortgage Act, It. 
S. 0. 1897 e. 148, did not apply to this case; 
it refers to sales or transfers in the nature 
of sales, by which the possession is to pass 
presently, but not the property in the mer
chandise until the agreed price or considera
tion is paid. Mason v. Lindsay, 4 O. L. It.

applied. Langley v. Kahn rt. 24 Ojc. N. 
228. 3 O. W. It. 9, 7 O. L. It. 359. Affirmed.

Occ. X. 99. 4 O. W. It. 81K1, 9 O. L. It. 
1». 30 8. C. It. 114.

Insolvent Estate —Claim of Inspector— 
Meeting of Creditors.]—If the inspectors of 
an insolvent estate are equally divided ns to 
'he advisability of contesting a claim of their 
co-inspector against the estate, the Judge will 
order the curator to call a meeting of the cre
ditors to decide upon the advisability of con
testing the claim at the expense of the estate. 
In re Datées and Walsh. 9 Q. P. R. 88. 

i>—6

Insolvent Estate -Contestation by Credi
tors—Illegal Collocation.]—Any creditor has 
a sufficient interest to contest illegal colloca
tions, although it does not at the time appear 
whether he himself would Ik* collocated in 
case those claiming to be creditors should be 
ruled out.—By such a contestation the credi
tor may allege a series of fraudulent acts 
calculated to defeat the just claims of the 
contestant, and. m particular, the non
existence of certain claims appearing as dis
charged by the trustee in the interest of the 
Insolvent, in order to pay him back the 
amount. In rv Malouf and Beaulieu. 7 Q.
P. II. 132.

Insolvent Estate — Creditor's Claim— 
Contestation—Costs—Fund for Payment.]— 
A creditor whose claim is contested is not en
titled to an order providing that no part of 
the moneys which will come to him out of the 
insolvent estate shall Is* made to <*ontribute 
to the costs of the contestation. In re May 
and Fisk, « Q. P. R. 280.

Insolvent Estate—(loads Taken Posses
sion of by Guardian—Claim by Stranger— 
Iteplevin action—Summary Homed y. \—The 
owner of articles of which the provisional 
guardian of an insolvent estate has taken pos
session, as l>eing the property of the insol
vent. may replevy them by an action, and 
is not obliged to claim them by a summary 
petition to a Judge. Bergeron v. Campeau,
Q. R. 28 8. C. 26.

Insolvent Estate—Liquulation—Mandate 
—Assignment—Fraud on Creditors.]—Art in
solvent debtor may employ some one to liquid
ate his property for the benefit of his credi
tors. That is a mandate and not an assign
ment.—2. Even if he makes a voluntary as
signment of all his property, it will be de
clared void only if made in fraud of creditors. 
Chojinard V. Caron. Q. I. 28 8. C. 284.

Insolvent Er.tate—Sale of Timber by In
solvent-Rights of Workmen — Woodmen’* 
Liens—Rights of Claimants — Duty of As
signee.]— The privilege conferred by art. 
1994c. of the civil code, on woodchoppcrs. for 
securing the payment of their wages, ceases 
when the timber passes into the hands of a 
third person. ,vlio has purchased it. obtained 
delivery of it. and paid for it. But this 
privilege is not lost bv a sale of the timber 
cut. if. in fact, there has not been delivery, 
and the wyxhI remains in the possession of 
the vendor, and the same is the case when 
the purchaser has made advances to the ven
dor. exceeding the amount realized by the 
subsequent sale of this timber by the assignees 
in insolvency of the vendor.—A contract of 
sale of such timber entered into before and 
during the time it is being cut, for which 
the consideration is advances and past due 
debts, is not in fraud of the rights of unpaid 
workmen, for their right in respect of the 
timber is preserved notwithstanding such sale.

in this case, tin* timber m question had 
been sold by direction of the Court, by the 
assignees in insolvency of the lumberman, 
and the proceeds of the sale paid into Court 
until the final disposition of the matter. By 
the judgment of the Superior Court, pai of 
this timber had been declared the exclu .ve 
property of the claimants, and part to bo sub
ject to the workmen's right :—Held, that the
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assignees were not bound to pay over directly 
to fhe claimants the proceeds of the sale of 
that part of the timber belonging to them; 
but they ought to make a regular distribution 
of it by way of an ordinary dividend. In re 
Hurtuiise und Dirks, Q. It. 20 S. C. 137.

Preferred Claim —Hoard of Children.] — 
A debt for board of the children of an insol
vent in a convent during the twelve months 
preceding the b nkruptcy ranks as a preferred 
claim upon the assets of the insolvent. Les 
Hours de la Congrégation de Notre-Dame v. 
Itilodeau. i). It. 18 8. C. It. 182.

Sale of Estate by Assignee for Credi
tors—< oveuaut of purchaser to pay creditors 
—Enforcement—Privity — Tnist. Dominion 
/{'idiot,,r Co. V. Hull. 1 O. W. It. t'.T'J.

BANKS AND BANKING.

Advances -Security—Dank A ct—Chattel 
Mortgage—Insolvency — Assignment — Con
version.]—II. held a chattel mortgage (un
registered > on G.’s sawmill, with the machin
ery and lumber therein, and all lumber which 
thereafter might be brought upon the prem
ises. G., having an order for a large quan
tity of lumber from a contractor, applied to 
the bank for an advance. By agreement with 
the bank, G. assigned the contractor’s order 
to his bookkeeper, and agreed to cut logs at 
a price fixed and deliver them to the book
keeper at the millside. The latter assigned 
to the bank all moneys to accrue in respect of 
the contract, which assignment was agreed to 
by the contractor, and also assigned to the 
bank four booms of logs, by numbers, pur
porting to act under s. 74 of the Bank Act. 
Two or three days later G. made an assign
ment for the benefit of creditors, previous to 
which the logs had arrived at the mill and 
were mixed with other logs of G. The 
greater part had been converted into lumber 
when H. seized them under his chattel mort
gage :—Held, affirming the judgment in 7 
B. C. R. 405, that no property in the logs 
assigned to the Imnk had passed to G., and H. 
could not claim them.—Shortly before G.’s as
signment, his bookkeeper transferred to the 
bank a chattel mortgage from G. to secure 
$800 :—Held, that the assignee had been guilty 
of no acts of conversion, and was not liable to 
pay the bank the balance due on this mort
gage. The mort page was not given to secure 
advances, and did not give the bank a first 
lien. The bank were in the same position as 
if they had received the mortgage directly 
from G. when he was notoriously insolvent. 
Merchants Dank of Halifax v. Houston, 21 
Ore. N. 401. 31 S. C. R. 301.

Bank Act, s. 46—Inspection of Custom
er's Account—Evidence in Action—Company 
—Manager—Private Inabilities—Winding-up 
—Liquidator—Promissory Notes—Considera
tion.]—Section 40 of the Bank Act, 1800, 
53 V. c. 31 (D.), does not enable a bank to 
re.use to disclose its transactions with one 
of its customers, when the nronriety of those 
transactions is in question in a court of law 
between the bank and another customer who 
attacks them, and shews good cause for re
quiring the information he seeks. The com
pany had an account with the bank (claim
ant), and the manager of the company (who

had power to sign notes for the company) 
had also an account at the same office of the 
hank. 'The claim of the bank against the 
company in winding-up proceedings included u 
number of promissory7 notes made by the man 
ager and indorsed by the oomnan.v. The liqui
dator shewed that notes so made and indors'd 
hail lieen charged at maturity to the com 
pany's account by the direction of the mann 
ger, and that renewals of these notes formed 
part of the bank's claim :—Held, that the 
liquidator, in examining the agent of the bank 
for the purpose of shewing that the original 
consideration for several of the notes included 
in the bank’s claim was an advance to the 
manager for his own private purposes, and 
that the agent, knowing these notes to he 
the private debt of the manager, had, at his 
request, charged them, to the company’s ac
count, was entitled to refer to the manager’s 
own account with the bank, though the man
ager was not a party. Held, also that there 
was nothing to prevent the liquidator, who 
stood in the place of the company, from iui 
peaching the consideration for the notes of
fered in proof by the bank, just ns the com
pany itself might have done, but no further. 
Held, also, that periodical acknowledgments 
given by the manager to the bank of the cor
rectness of the company’s account could not 
be set up ns a bar to an inquiry into the 
account, where specific errors in it were 
charged, to the knowledge of the bank. In re 
Chatham Danner Co., Dank of Montreal’s 
Claim, 22 Oce. N. 22, 2 O. L. It. 072.

Banker's Lien—Overdrawn Accounts— 
Partner’s Separate A ccount—Costs—“ Good 
Cause ”—Scale of Costs.]—Decision of Mar
tin, J., 21 Occ. N. 676, 8 B. <’. R. 143. in 
favour of the plaintiff in an action for dam
ages against a bank for refusing to nay a 
cheque, affirmed by the full court :—Held, that 
there was no good cause for depriving the 
plaintiff of costs, but his costs should he on 
the scale of the County Courts, the recovery 
being for $199.97, and interest. Richards v. 
Dank of Dritish North America, 21 Occ. N. 
507, 8 B. C. R. 143, 209.

Bill of Lading—Draft Attached—Exam
ination of Goods—Surrender of Bill—Con
version—Pleading — Amendment — Costs — 
Measure of Damages.]—The judgment in 4 
Terr. L. It. 498 affirmed on the merits with a 
variation in form and as to costs :—Held, 
by the majority of the Court, that had the 
consignees, as in Shepherd v. Harrison, L. R. 
5 II. L. 110, sent the bill of exchange, with 
the bill of lading attached, directly to the de
fendant, they might have sued for the price on 
the basis of the defendant’s acceptance of 
the goods, or for damages on the basis of a 
conversion. In the former case the defendant 
could have set up the defective quality of 
the goods in diminution of the price. In the 
latter case the measure of damages wou.~ 
have been the value of the goods to the con
signors. which w-ould probably be the same 
as in the former case. The bank, as the hold
ers of the bill of lading, were in no better posi
tion than the consignors. Imperial Dank v. 
Hull, 4 Terr. L. R. 498. 5 Terr. L. R. 313.

Cheque»—Forged Indorsements—Fraud of 
Agent—Payment—Dills of Exchange Act— 
“ Fictitious Person.”]—N. was the assistant- 
superintendent of a life insurance company, 
as well as its local agent at one of it* 
branches, having sole control of fhe business
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there. A number of applications were sent 
in by him to the head ottice, which, with the 
exception of live, were fictitious. As to these 
tive the insurances subsequently lapsed, of 
which the company were kept in ignorance. 
Afterwards N., representing that the insured 
were dead, and the claims payable under the 
policies, sent in to the head office claim 
impers, tilling in the names of the claimants 
unit forging their signatures thereto, where
upon cheques for the respective amounts made 
by the company in favour of the alleged claim
ants, and payable at a branch of the defend
ants’ bank, were sent to N., whose duty it 
was, on the receipt, to see the payees and pro
cure discharges from them. The indorse
ments of the payees’ uames were forged by 
N., the genuineness of the signatures on most 
of the cheques being certified to by his attes
tation. The cheques were presented to and 
paid by the bank in good faith, to whom or 
how did not appear, the amounts thereof being 
charged to the company :—Held, Mnclaren, 
J.A., dissenting, that there was no evidence 
that the bank were aware that N. had any 
oonnection with the transactions out of which 
the cheques arose, and that they were not en
titled to rely ou liis identification of the pay
ees or attestation of their signatures :—Held, 
however, that, under the circumstances, the 
cheques must be regarded as payable to fic
titious or non-existent persons, and therefore, 
under s.-s. 3 of a. 7 of the Bills of Exchange 
Act, 181)0, payable to bearer, and that the 
bank had the right to pay and charge the com
pany with the amounts. Governor and Com
pany of Bank of England v. Vagliano, [1801] 
A. C. 107, followed. Judgment of Meredith, 
( 5 O. L. R. 407, 23 Occ. X. Km. 1 O.
W. It. 457, 2 O. W. It. 34, affirmed on 
different grounds. London J,ifi Insurance 
Co. v. Molsons Bank, 24 Occ. N. 330, 8 0. L. 
R. 238, 3 O. W. It. 858.

Collateral Securities—Account of—Pay
ments on—Evidence—Reversal of Finding of 
foot.]—A creditor who has received collat
erals as security for a debt is bound, after 
payment of the debt, to return them or ac
count to the debtor for their face value, in 
the absence of evidence to shew that the re
spective amounts of them could not l>e col
lected. Driffll v. McFall, 41 U. C. It. 313, 
followed. The County Court Judge disallowed 
certain sums of money which the defendants 
swore the plaintiff bank had received on cer
tain collateral securities held for them, be
cause their evidence shewed that these sums 
bad first been received by defendants, and they 
were unable to give dates and particulars of 
the payments to the bank, and had no books 
or memoranda to support their statements,

■ and he was of opinion that they should have 
Riven undoubted evidence of the times of re
ceipt and payment to the bank, or in some 

I ether way brought home to the hnnk con
clusively the receipt and non-credit of the 
money, but his verdict was not based on any 
lindim: that the defendants were unworthy 
of belief as witnesses :—Held. that, under the 
circumstances, it was proper for the Court 
above to review the finding of the County 
Court Judge upon the evidence, and that, tak
ing into consideration the Bank’s duty to pro
duce or account, for the collaterals, which it 
bad failed to do, and the presumption to be 
drawn from such failure, the defendants had 
efficiently proved the receipt of said moneys 

I by the bank, and were entitled to judgment.

Union Bank v. Elliott, 22 Occ. N. 331, 14 
Man. L. U. 187.

Directors False Reports—Right of Ac
tion—Statutory Suspension—Prescription — 
Demurrer.J—The recourse of creditors against 
the President or directors of the Banque du 
Peuple, for false reports, etc., was suspended 
by 00 & 01 V. c. 75 and 02 & 03 V. c. 123. 2. 
The right of action against the directors of 
the Banque du Peuple, personally, was not 
taken away by 02 & 03 V. c. 123. 3. A direc- 

; tor cannot invoke such Act by way of de- 
; murrer, but only by a plea to the merits. 4. 
| Qua-re :—Can short prescriptions be pleaded 
1 by way of demurrer, when the time required 
I for the acquisition thereof appears to have 

elapsedV Préfontaine v. Grenier, 4 Q. P. It. 
21.

Discount of Notes—Excessive Rates of 
\ Interest—Payment by Cheques on Overdrawn j Account, Afterwards Met.]—The plaintiffs, a 
j banking corporation subject to the provisions 
! of the Bank Act, discounted notes made by 
J the defendant, one of their customers, and 
j also allowed him to overdraw his current ac- 
! count. The notes were payable on demand, 
I and purported to bear interest at 20 per cent.
I i>er annum. The defendant also agreed to 

pay interest at that rate on his overdraft; 
afterwards the rate was reduced to 18 per 

J cent. The defendant from time to time gave 
j the plaintiffs cheques to pay interest accrued ;
I when the cheques were given, the accounts 

they were drawn against had already been 
overdrawn. But each account was at some 
date after the giving and charging up of such 
cheques on it changed into a credit balance in 
the defendant’s favour by deposits or by col
lections made by the plaintiffs for the de
fendant’s account. Those cheques covered 
such interest up to the 31st January. 1902.— 
The plaintiffs credited themselves with inter
est at 24 and 18 per cent, up to 31st Janu
ary. 1902. and alleged that it was paid them 
by the above cheques :—Held, that judgment 
should be entered for the nlaintiffs, with n re
ference to the Master to take the accounts. 
The defendant did not recall the cheques or 
stop payment of them. They were given to 
the plaintiffs ns creditors of the defendant, 
and not ns his bankers. They were in effect 
directions to the plaintiffs as the defendant’s 
bankers to pay the amounts to themselves as 
creditors ns soon ns there should he available 
funds at his credit with them, as his hankers, 
to pay them with, and they were in fact paid 
out of such funds when available : and the de
fendant could not recover the excess over 
seven per cent.—From the 31st January, 1902. 
the plaintiffs could charge the defendant with 
interest at the rate of five per cent. only, 
that being the legal rate. Bank of British 
North America v. Bnssuyt. 23 Occ. N. 338.

Insolvency of Bank — Winding-up — 
Claim on promissory note maturing after or
der—Set-off—Deposit ia bank to credit of 
indorser—Note made by treasurer and in
dorsed by reeve of municipality for municipal 
purposes—Personal liability — Rectification. 
Kent v. Jfimroc. 4 O. W. R. 408.

Interest—Cheques — Payment — Exces
sive Rate.]—The defendant borrowed large 
sums of money from the plaintiff bank, by 
way of overdraft and on promissory notes. 
Having agreed to pay interest, first at 24 per
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cent, nml afterwards at IS per cent, per an
num, the defendant from time bo time gave 
llie bank cheques on his current account 
to pay the interest at those rates respectively 
up to the ulst January, U>02. When such 
cheques were given, the account had al
ready been overdrawn, but it was after
wards changed into a credit balance in the 
defendant's favour by deposits or by collec
tions made by the bank for the defendant's ac
count :—Held, that such cheques should be 
deemed to have been payment of the interest, 
and that the defendant could not recover back 
such interest or any part of it, although it 
was in excess of the 7 per cent, rate which 
the Hank Act permits a bank to charge; also, 
that, under se. 80 and 81 of the Hank Act, 
tlie bank were not entitled to sue for and re
cover interest accruing after the .‘list Janu
ary, 1002, at 7 |ier cent, per annum, but could 
only recover interest at the legal rate of 5 
per cent, per annum from that date on the 
principal then due. Bank of British North 
America v. Bossuyt, 23 Occ. N. 888, 15 Man.
I* It. 200.

Lien of Bank on Cn itomer's Money -
Application'—Insolvency of Cunt inner—Pro
missory Notes.]—A ban* has a lien </n all 
moneys, funds, and securities deposited, for 
the general balance of a customer's account. 
Where, therefore, a bank held two promissory 
notes of a customer, one imyable three months 
after «late, and secured by an indorser, and 
another payable on demand without any In
dorser. upon which the customer had made 
a payment, nothing being paid on the in
dorsed note, and on the customer's death there 
was a credit balance in his favour in the 
bank. which the bank applied toward pay
ment of the unindorsed note:—Held, that the 
bank were justified in doing so, notwithstand
ing that it appeared at. such time that the 
customer was insolvent. In re. William*. 24 
Occ. N. 81, 7 O. I* It. 186, 1 O. W. K. 834. 
2 O. W. It. 47. 3 O. W. H. 251.

Lien of Bank—Forent Product—Manu
factured Wood.}—A bank cannot, under s. 74 
of the Hank Act, obtain a lien upon the pro
ducts of the forest for a pre-existing debt.— 
2. Manufactured wood, that is to say, wood 
transformed into joists, planks, plinths, and 
mouldings, does not constitute a forest pro
duct within the terms of s. 74 : Hall, J„ dis
senting on this point ; and Wurtele, J.. pro
nouncing only on the first noint. Mol*on* 
Bank v. Beaudry. Q. R. 21 8. C. 212.

Money Given to Notary — Failure of 
Bank in ir.hieh Bcpo*itcd—Ta»**, by Whom 
Borin—Negligence.]—The plaintiff gave the 
defendant, a notary, $412, with special in
structions to use the same in payment if a 
hypothecary claim. The defendant used all due 
diligence to find the domicil of the creditor, 
but was delayed for a considerable period by 
the fact that he (the defendant) had not re
ceived from his principal the power of attor
ney which was neemaary liefore he could com
plete the transaction. In the interval he de
posited the money in trust at the branch of 
the Ville Marie Hank at Ohambly. Hy the 
time the power of attorney reached the de
fendant the bank had closed its doors. 'Hie 
plaintiff sued the defendant for the money no 
deposited :—Held, that the defendant not hav
ing been negligent, the money was properly 
deposited in the bank, and was there at the

I risk of the plaintiff. Tempest v. Bertrand,
I 21 Occ. X. 131, g. K. 19 8. C. 866.

Power of Bank to Take Security
Bill of Hale — Hale of floods — ltcooveru of 

I Prim•—Bank Act—Liability of Purchaser - 
| Consideration—Warranty.]—Under s. US of 
! the Hank Act security may be taken from the 

owner of horses for an existing debt by a lull 
of sale of the horses which expressly slates 

; that it is taken only by way of additional 
1 security for the debt, and s. 04 of the Act 
| does not prevent the bank from recoverinc 

on promissory notes made In its favour by a 
! person who purchases the horses from the 
! transferor. Section 12, s.-s. 1, of the Sale of 
: Goode Act, 1890, does not prevent the re- 
I covery by the bank .if the price of horse* 

sold under such circumstances : for. under s.
| 11 (c), a breach of the implied condition 
! that the seller of goods lias a right to sell 

them could lie treated only as a breach of 
warranty, and not as a ground for repudiat
ing the contract:—Held, also, under the cir
cumstances, that the contract of sale between 
the vendors of the horses and the defendant 
was completed; that the property in the 
horses hod passed h> him; and that he was 
liable for the price agreed on. Bonk of 
Hamilton v. Donaldson, 21 Occ. N. 317. 1.°, 
Man. L. K. 378.

Promissory Hote—Indorsement for Col
lection—Subsequent Indorsement—Bight* of 
Parties—Cheque by Indorser for Collection- 
Refusal to Honour—Damages.]—A hank lo 
which a promissory note is indorsed " for 
collection," becomes, for that purpose, the 
agent of the indorser, to whom it is Ixuiml 
to account for the amount collected. The 
signature of another party, under that of the 
indorser, does not affect the relative rights 
and obligations growing out of such restric
tive indorsement. The bank is bound to pay 
a cheque drawn for a part only of fund* 
collected by it under the foregoing circum
stances, and is .iable in damages fur refusal 
to do so. Perreault v. Merchants Bank. (j. 
It. 27 8. C. 149.

Taking Security for Past Debt
Transfer of floods—Agreement—Title—Pur
chaser—Execution against Debtor.] — It., be
ing indebted to a bank, gave them a docu
ment purporting to be a warehouse receipt, 
and also a general transfer or hill of sale. 
The bank took possession of a portion of the 
goods covered by the documents and removal 
them, and was proceeding with the removal of 
others of the goods, when tin* removal was 
forhiduen by one of B.*s clerks. Two action* 
of replevin, brought by the hank to recover 
possession of the remainder of the goods, were 
compromised by B., who agreed that the hank i 
should take the goods and sell them, anil 
credit him with the amount received -Held, 
that, notwithstanding any irregularities un- I 
der the Hanking Act. the title of the bank 
was complete under the compromise made be- i 
tween the hunk and B., and that the plain- 1 

I tiff, who purchased a portion of the good* 
from the bank, was entitled to recover again*! : 
the defendant sheriff, who levied on the good* 
under an execution against B. :—Held. also. | 
assuming it to be correct that the security w 
the goods held hy the bank was void under 
the provisions of the Act, not being for « f 
present advance, but for a past due debt, and 
that the hank were not entitled to hold *ud>
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security against the creditors of It., that 
the hank were not obliged to rest their title 
on tile document, and that its defects, if any, 
would not affect the subsequent transaction 
by which the bank became the actual pur
chasers of the goods and dealt with them as 
their property. Armstrong v. Buchanan, 35 
X. S. Heps. 50».

Winding-up of Bank — Contributory— 
Institute.]—One who holds bank shares as 
institute may lie held liable as u contributory 
when the bank is put into liquidation. I'«//<• 
Marie Bank v. Kent, 4 (J. P. R. 42».

Winding-up of Bank—Liquidator—Ac
tion on Promissory Note—Amendment—Inter- 
rention—('oats.]—The liquidator of a bank 
ia liquidation has no status to sue one of 
the debtors of the bank upon a promissory 
uotc which fell due before the winding-up 
order, but the action must be brought in the 
name of the bank. 2. The liquidutoi cannot, 
by way of amendment, add the bank as a 
party in an action which he has begun in 
his own name. 3. An intervention is not a 
separate and distinct demand, but is grafted 
upon the principal action, and must fall 
with it when that action is void ah initio. 
4. In this case the intervention having been 
useless liecause founded upon grounds already 
set up by the plaiutiff, the Superior Court 
was right in dismh sing it with costs. Judg
ment in Q. It. 1» S. C. affirmed. Kent v. 
Bastien, Q. It. 12 K. B. 120.

Winding-np >f Banking Company
Creditor's claim — Notarial chargea on dis
honoured cheques Re Central Bank of Can
ada, ( 1 rand Trui k R. W. Co.'s Claim, 0 O. 
W. It. 372. 373.

BARBERS ASSOCIATION.

Act of Incorporation By-laic—Annual 
Durs--Liability It»-—Penalty — Alternative 
llrmcdy. ]—The defendant took a license as 
barber pursuant to the terms of the Act of 
incorporation of the plaintiffs (02 V. c. IK)), 
and paid his annual dues until 1903: but. 
since then, refused to pay them, contending 
first, that he was no longer a member of the 
nwoeiution, and, secondly, that, if he was a 
member, he could only be sued tor the penalty 
of $10 imposed by the by-laws for their in
fraction :—Held, that he who takes a license 
ns barber, becomes a member of the associa
tion and cannot, nt his pleasure, withdraw 
from the obligations imposed on him by the 
association by virtue of the Act, and that the 
adoption of a by-law imposing n penalty is 
only an additional means of enforcing pny- 
ment by those in default. In the present case 
the plaintiff association had the alternative of 
suing to recover the amount of the fee accord
ing to art. 13 of the charter, or of claiming 
the penalty by virtue of the by-law. Barbers' 
\»iociation of the Province of Quebec 

Q. R. 27 8. C. 47.

BARGAIN AND SALE.
H f

BAR OF ACTION.

Bee Perkmition.

BARRISTER.

See Law Society—Iajcal Judges and Mas
ters—Solicitor.

BASTARD.

Filiation — Paternity — “ Preuve Testi
moniale ”—" Faits Constants " — Admissions 

! by Putative Father—Denial of Allegation of 
i Mother—Preponderance of Evidence.]—In an 

inquiry as to the paternity of n natural child, 
“ la preuve testimoniale complémentaire " 
will be admitted, if. in his answers, the defend
ant, when he is examined as to the facts and 

! circumstances or as n witness, admits facts 
| which raise presumptions or point with suffi- 
I vient force to render probable the allegation 
l that he has had carnal intercourse with the 
: mother of the child and that he is its father : 

and in this case the facts admitted by the de
fendant constituted a s<*t or continued succes
sion of circumstances, which, taken altogether,

1 give birth to a very strong suspicion that the 
1 defendant had carnal relations with the 

mother of the child at the date of its con
ception, and continuing until nearly up to the 
time of its birth. The facts thus admitted 
become, from that moment, “ faits constants " 
satisfying the requirements of art. 232 of the 
Civil Code, and sufficient for the admission 

! of “ preuve testimoniale complémentaire” of 
the paternity of the defendant. Whether the 
facts admitted are such or not is a question 
of fact to lie decided by the Court ( Demo- 
loinbe t. 5, No. 235). Articles 241, 232, 233. 
and 234 of the Civil Code, which change the 

| method of proof in force up to the time the 
code came Into force, in the matter of proof 

: of paternity, have not made any change in 
j what up to that time was considered as rais- 
! ing presumptions or grave suspicions of a 

nature to make it probable that sexual rela- 
I tions existed between the mother and supposed 
i father of the child, and consequently of the 

paternity attributed to the defendant. Despite 
the fact that the only “ preuve complémen
taire " adduced may lie that furnished by the 
evidence of the mother, plaintiff in the case, 
ésqunlité de tutrice to lier child, who swears 
positively that the defendant is the father 
of her child, notwithstanding that the defen
dant on his side swears with no less assur
ance that he has never had sexual intercourse 
with the plaintiff, yet the undisputed fact of 
the birth of the child added to the admissions 
of the defendant when heard ns a witni-ss. 
give to the plaintiff's evidence a sufficiently 
preponderating force to justify the judgment 
in favour of the latter. In the absence of 
evidence contradicting that of the plaintiff, 
proof of the identity of the child of which 
she is the mother and whose fatherhood she 
attributes to the defendant, established by the 
testimony of the mot lier alone, is sufficient, 
and this notwithstanding the fact that in the 
certificate of baptism, the child is represented 
as lieing of unknown parents (“né de par
ents inconnus." ). Rattigan v. Robillard. Q. 
It. 20 8. C. 222.
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Proof of Paternity—Commencement of 

Proof in Writing—Deposition of Mother—Ad
mission of Father—Presumption.]—A deposi- j 
tion on oath before a justice of the peace by | 
the motner of an illegitimate child caunot I 
serve as the commencement of proof in writ- | 
ing, according to the terms of art. 233. C. C.t j 
in an action for the declaration of paternity 
subsequently begun by the child's tutor, nl- | 
though such dejiosition has been made part 
of the record without objection from the oppo- I 
site part. 2. However, it matters little 
whether the existence of “ the facts thence 
appearing,” which may, in such an action, I 
authorize proof by witnesses (art. 232, C. 
C.), be demonstrated before or during lue 
euquOte ; it is enough that such facts be estab
lished and proved before the oral evidence is 
admitted. 3. When, in such an action, the 
defendant admits carnal relations with the 
child's mother, but at a date outside (though 
very near) the period fixed by art. 227, C. C., 
as that of the longest gestation, such avowal 
of the defendant constitutes a presumption 
and an indication resulting from “ facts 
thence appearing." and weighty enough to 
determine the admission of proof by wit
nesses : and then, if it appears that the mother 
has not had relations with other men about 
the time of conception, the Court will give 
credit to her declaration under oath that the 
defendant is the father of her child, especially 
if such declaration is supported by circum
stances and evidence supporting it. McAulay 
v. McLennan, Q. II. 20 F. C. 205.

BENEVOLENT SOCIETY.

Expulsion of Member—f/ood Cause.]— 
A resolution of a lienevolent society decree
ing the expulsion of a member who has sued 
the society before a civil Court, instead of 
submitting his grievance to an arbitration 
tribunal established by the rules of the 
society, is not contrary to public order, nor 
oppressive, nor unreasonable, and the expul
sion is valid. St. Joseph de St. Hyacinthe 
Union v. Cabana, Q. R. 10 K. B. 324.

Misstatement of Age—Rules Regulating 
Mode and A mount of Payment.] •— A bene
volent society’s certificate provided for pay
ment to the plaintiff, upon his total disability 
or upon his attaining the age of seventy years, 
out of the total disability fund, in accordance 
with the laws governing the fund, sums not 
exceeding in the aggregate $1,000. In his 
application, upon which it was declared the 
certificate was founded, the plaintiff gave his 
age ns fifty-four, when it was in fact fifty- 
five, the latter age being within the age allow
ed for entrance, and the assessments and 
feen chargeable being the same for both ages. 
The plaintiff attained the age of seventy on 
the 10th December, 1809, and brought this 
action on the 15th May, 1000. asking for pay
ment of $1,000. The jury found that the 
plaintiff's age was not material to the con
tract, and that the statement ns to age was 
made in good faith and without any attention 
to deceive :—Held, that the certificate was 
binding, and that the plaintiff was entitled 
i.i payment thereunder upon in fact attaining 
the age of seventy, but that the “ laws govern
ing the fund " applied though not set out, 
and that under them the plaintiff was en

titled at the time of actior brought only to 
a benefit of $225. Hargroi v. Royal Tem
plars of Temperance, 21 Occ N. 372, 2 O. L. 
It. 79. Appeal refused, 22 Occ. N. 1, 31 S. 
C. It. 385. See also 8. C. 2 O. L. It. 120. 21 
Occ. N. 432.

Pension—Police fund—Police officer per
manently incapacitated—Retirement from ser
vice—Injuries received in execution of duty— 
Evidence—Private tribunal — Police commis
sioners. (hnnmerson v. Toronto Police Benefit 
Fund. 5 O. W. It. 581, 0 O. W. R. 517, 11 
O. L. R. 194.

Rules — Construction — Participation of 
Member in Benefits.]—The 12th rule or by
law of the l elief society established in connec
tion with the mines of the Dominion Coal 
Co., provided that “no member shall parti
cipate in the benefits of the society until two 
full months after the date of his first pay
ment —Held, that a member was absolutely 
excluded from any participation in the 

I benefits of the society in case of illness or 
accident happening within the period of two 
months, and that the right to participate only 
began in cases where the inability to work 
was due to causes arising after the lapse of 
the two months. McDonald v. Dominion Coal 

j Co.'s Relief Fund, 36 N. S. Reps. 15.
Sick Benefits — Majority Vote—Condi

tion Precedent — Gratuity.] — The plaintiff 
1 sued the d.-fendants for sick benefits, being n 
! member of the association in good stand- 
’ ing, and producing the certificate of a pliysi- 
; cian ns to his illness. By s. 1, article 11, of 
i the constitution of the society, it was pro- 
! vided that “every member is entitled .« Si.'1, 

per week during sickness, provided he pro
duces certificate from a doctor, and provided 
lie obtains a majority vote of either a special 
or regular meeting of the society authorizing 

! the payment of such benefit claim." The 
j majority of the meeting voted against pay- 
| ment of the claim :—Held, that a majority 
| vote was necessary before the claim could he 
I collected, being a condition precedent to the 

right to recover, and that the payment of sick 
benefits was simply a gratuity. Hughes v 

' Benevolent Irish Society, 21 Occ. N. 510.

BEQUEST.

See Will.

BETTING.

See Criminal Law.

BIGAMY.

Sec Criminal Law.

BILL OF COMPLAINT.

See Pleading.
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BILLS OF EXCHANGE AND PRO
MISSORY NOTES.

Absence of Consent of Maker .1/ie- 
>ake at to Nature of Instrument—Holder lor 
Value—Damages.]—A promissory note being 
n contract, the consent of the parties to it is 
of its essence as in other contracts. If a 
person signs a note wishing to sign and be
lieving that he is signing an order for goods, 
the note is completely void even in the hands 
of » holder for value given in good faith, 
Quaere, whether, where one who has so signed 
n note has done so negligently, he can be 
sued for damages for quasi-tort by such 
holder. Jacques ('artier Bank v. Lalonde, 
Q. R. 20 S. C. -13.

Acceptance- Account Stated—Mistake — 
Opening Account—Pleading—Amendment.]— 
Acceptance of a bill of exchange is evidence 
of an account stated to the amount of the 
bill. In order to open a second account, it is 
necessary to particularize specific errors in 
the account. In an action by the drawer of 
bills of exchange against the acceptor, the 
defendant pleaded generally that he accepted 
the bills under a mistake as to the state of 
the account This defence was struck out. 
with leave to the defendant to amend on 
terms of filing an affidavit verifying the 
facts to he set out in the proposed amended 
defence. The proposed amended defence 
alleged that when the defendant accepted the 
bills ne did so under the mistaken idea that he 
was indebted to the plaintiff in the amount 
thereof: that such mistaken belief was occa
sioned by the plaintiff having represented to 
him. by statements of account in writing and 
by drawing the bills, that he justly owed the 
plaintiff that amount, whereas, in fact, he 
was not indebted to him in any amount : that 
the del -ndant had dealt extensively with the 
plaintif! for over six years; that in course 
of sin ;i dealings plaintiff had. without de
fendants knowledge or consent, made many 
exorbitant and illegal charges, and that if 
accounts were taken it would be found that 
the defendant was not indebted to the plain
tiff in any amount. This proposed defence 
and a counterclaim based on the same allega
tions, for an account, were held had : and were 
not. allowed to be filed, and there being, 
therefore, no defence on file, judgment was 
Riven for the plaintiff. Clark v. Hamilton. 
5 Terr. L. R. 178.

Accommodation Acceptor—Release ■— 
Payment bp Drawer.]—The plaintiff agreed 
to sell certain cattle to M., on condition that 
M. would procure some one to accept a 
draft for the price. The defendant, at the 
request of M., accepted o draft for the 
amount, and a second draft given in re
newal of the first, and agreed to accept a 
third draft in renewal of the second, but 
afterwards refused to do so at the instance 
of M„ who, in the meantime, had become in
solvent. The plaintiff furnished nil the 
money used to retire the second draft with the 
exception of $10 paid by M. :—Held, that 
the defendant was not relieved from his 
liability on the second acceptance by the 
payment made uy the plaintiff, and that the 
plaintiff w.,., entitled to judgment for the 
amount of the acceptance, less the $10 paid 
h[ M. Held, that the case was distinguish
able from one where the acceptor accepts

for the accommodation of the drawer, who 
tukrs up lhi- hill III maturity uml negotiate» 
it to someone who sues the acceptor. Dill v. 
Wheatley. ,'M N. 8. Reps. 520.

Accommodation Indorser — Action for 
Indemnity lgainst linker Condition Prece
dent—Notiec of Dishonour.]—The obligation 
of the indorser of a promissory note is a 
conditional obligation, the condition being that 
the note shall he protected and that notice 
of protest shall be given to him. Therefore, 
lie has no right of action against the maker 
for indemnity in respect of his obligation, 
even after the note has fallen due, if it 
has not been protested and notice of protest 
given to him. Trottier v. Rivard, Q. R. 23 
8. C. 520.

Accommodation Indorser - - Wife in
dorsing the benefit of husband—Absence of 
independent advice—Notice to plaintiffs — 
Itenefit for plaintiffs. Bank of Montreal v. 
Scott, 3 O. W. R. 523, 0 O. W. It. 411.

Accommodation Indorsers — Cosure
ties—Contribution—Order of Indorsements.] 
—The plaintiffs and defendant were both ac
commodation indorsers of a promissory note. 
The plaintiff was the payee, but, when the 
instrument was given to him to indorse, the 
defendant’s name was already on the back 
of it, and the plaintiff indorsed under the 
defendant's indorsement. Each testified that 
his liability was to he secondary to that of 
the other—not that they so agreed with each 
other but that the maker so agreed with each 
of them respectively :—Held, that, being sure
ties for the one debt, the rule of equitable 
contribution applied, and the plaintiff, having 
paid the debt, was entitled to recover only 
half of it from the defendant. Macdonald v. 
Whitfield. H App. Cas. 733. discussed. S tea eg 
v. Stagner. 24 Occ. N. 300. 7 O. L. R. 084, 
3 O. W. R. 244, 557.

Accommodation Indorser—Waiver of 
Notiec of Protest.]—Action on a promissory 
note against the defendant O. as indorser. 
The defendant pleaded that he was only a 
guarantor on the note, and had received none 
of the proceeds thereof, and that, ns he had 
received no notice of protest, he was dis
charged from all liability. Th° evidenc* 
shewed that when the note fell due Q. had 
gone to the plaintiff, offered a renewal note, 
and had asked for time in which to pay :— 
Held, that this action on fhe part of Q. was 
a waiver of protest under the Bills of Ex
change Act. Smith v. Lang. 22 Occ. X. 41S.

Accommodation Maker - - Conditional 
Delivery—Bank—Notice to Agent j—In an 
action brought by the plaintiffs against the 
defendant M., ns indorser of a promissory 
note made by S., and ns joint and several 
maker with 8. of two other promissory notes, 
the defence chiefly relied on was that the 
notes were signed by M., and delivered to 
the plaintiffs’ agent under a special agree
ment, of which the plaintiffs had nolice, 
that they were not to be used until they 
had been indorsed or signed by certain other 
parties, ns co-sureties. The evidence shewed 
that the defendant 8. was largely indebted 
to the plaintiffs for advances made by thn 
plaintiffs’ agent, for which the plaintiffs 
were anxious to obtain collateral security, 
and that the notes were taken for that pur
pose, and not ns ordinary discounts ; also,
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that the signature of the defendant M. to 
the notes was obtained by the plaintiffs’ 
agent, under instruction from the cashier of 
the hunk ; also, that, at the time the notes 
were signed, the plaintiffs' agent was told by 
M. not to take them unless the other signa
tures were obtained, and replied, “ that is 
all right also, that the notes were signed 
in the defendant’s office, and that no part 
of the transaction took place In the office 
of the bank:—Held, setting aside the find
ings of the jury, that the signature of M. 
was obtained in the course of the business of 
the agency, ud within the scope of the 
agent's authority, and that his knowledge of 
the condition upon which the signatures were 
obtained must be held to be the knowledge of 
the bank. Held, also, that if the agent, act
ing under the authority of the cashier, ap
plied to the defendant M. to sign the notes, 
and, in order to induce him to do so, agreed 
to any condition, or did anything to lead M. 
to believe that they would not be used by the 
bank until another person had signed them, 
the bank would be bound, mlthm.gh the 
conduct of the agent was unauthorized, and 
knowledge thereof was concealed from their 
officers. Commercial Hank of Windsor v. 
Smith, ,’t4 N. S. Heps. 420.

Accommodation Maker - - Holder for 
Value—Equities—Defects in Title—Agree
ment for Renewal—Parol Evidence—Agree
ment—Signature—Amendment — Parties. ]— 
The trial Judge found that the promissory 
note sued on was made by the defendant for 
the accommodation of K.. the payee, subject 
to the conditions that: (1) it was not to Is1 
used at all except in a certain stated event : 
(2) it was to be negotiated, if at all, only at 
a certain named bank; and (8) it was renew
able for the stated iieriod, which had not 
expired at the commencement of the action. 
He also found that the second and third 
of these conditions had been broken : that the 
plaintiff acquired the note, though for value, 
after maturity, from one C„ the trustee for 
the benefit of the creditors of K„ and not 
from a certain bank which, at the time of 
the arrangement whereby he acquired the 
note, actually held it as a collateral security 
for an indebtedness of K.:—Held, that these 
conditions were “equities attaching to the 
note,” and their breach “ defects in the title 
of the person who negotiated it;” that the 
note was affected by them In the hands of 
both (’. and the plaintiff : and that there
fore the plaintiff could not recover. The 
nature and effect of an accommodation note 
discussed. Where a note is subject to an 
agreement for renewal, if the renewal is not 
contemplated, except on the hap|>ening of 
an event not within the knowledge of the 
holder alone, the obligation of offering to 
renew is on the party entitled to renew. The 
necessity for such offer and the time within 
which it must lie made discussed. In this 
case there was a continuing offer to renew, 
and a continuing refusal to accept a renewal. 
The character of the evidence of notice of 
defects in title discussed. Where it is made 
to appear that a note, transfer, or other 
writing is merely an incident in or part of 
a larger agreement, and there is no writing 
in which the parties professed to set down 
all the terms of their agreement, oral evidence 
of the agreement is admissible. Signature 
is a conventional mode of declaring a writing 
to be the record of an agreement ; but it is

not essential, «leapt where made so by statute. 
The fact that cuch a writing is directed <, 
a third party does not prevent its being taken 
as the record of such an agreement. On tie- 
plaintiff’s application an amendment was al
lowed adding the bank, with its consent, ;is 
a co-plaintiff, on the terms that the bank 
stand on the title of the plaintiff. MacArthur 
v. MacDowall, 1 Terr. L. It. 345.

Accommodation Maker Renewal Note 
Obtained by Fraud of Principal Maker 
Right to Sue on Original Note — Division 
Court—Power to Amend — Evidence.]—The 
defendant joined in making a promissory 
note, as the payees, the plaintiffs, knew, for 
the accommodation of his co-maker. When 
it became due, the latter brought a renewal 
note, purporting to be signed by the defendant, 
which the payees accepted, and gave up the 
original note stamped “ paid." The primary 
debtor becoming insolvent and dying, and 
the plaintiffs failing to get payment of th>- 
renewal note out of his estate, they sins! 
the defendant upon it, in a Divisional Court, 
where there was a trial by jury. The defend
ant swore he never signed the renewal note, 
but, nevertheless, there was a verdict for tin- 
plaintiffs. A new trial was then granted, 
resulting in a verdict for the defendant. A 
further new trial then being granted, the 
Judge at the trial allowed the plaintiffs to 
claim In the alternative upon the original 
note, as well as claiming upon the renewal 
note, and to a: tend their claim accordingly. 
The jury then returned a verdict for the 
plaintiffs on the original note. The defend
ant applied for a new trial, which was re
fused, and he then appealed to this Court 
—Held, that the Division Court Judge Imil 
jurisdiction to amend the plaintiffs' claim 
as he had done, under Rule 4 of the Divi
sion Courts.—2. That the renewal note be- 
ing a forgery, so far as the defendant's 
signature was concerned, and the plaintiffs, 
therefore, having been induced by the primary 
debtor’s fraud to give him up the original 
note, the plaintiffs retained a right to re
cover in equity on the original note.—3. That 
a witness was entitled to refer to entries 
in the books of the primary debtor, made 
by him or under his direction, to refresh Ins 
memory. Matthews v. Marsh, 23 Dec. X. 
154, 5 O. L. It. MO, 2 O. W. R. 247.

Accommodation Maker -Holder in due 
course—Discount—Finding of trial Judge- 
Credibility of witness — Appeal. Molsost 
Hank v. Stearns, 5 I). W. It. 470, 0 O. W. It. 
(167.

Account Stated Yukon Appeal—Final 
Judgment—Right of Appeal—Leave to Ap
peal to Privy Council—Costs. 1—In an action 
by executors against the appellant to recover 
certain sums of money due to their i-state. 
the Judge of the Territorial Court, at the re 
quest of the plaintiffs, selected one of the 
items, and adjudicated on the evidence taken 
that the action in respect thereof In- dis 
missed:—Held, that this was, within the 
meaning of the Yukon Territorial Act, 1N!W. 
s. 8, a final judgment in respect thereof, not
withstanding that the remaining items in suit 
were referred, and the costs were reserved. 
No np|H»al therefrom to the British Columbia 
Court lay after the expiration of 20 days. 
Special leave having been granted to appeal 
from a decree of the Supreme Court of Can
ada on a petition stating that the construction
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of the said statute was a matter of geueral 
public* importance, without stating that it had 
been repealed:—Held, that, as the omission 
was immaterial ami bona tide, the appellant 
should not be deprived of his costs. Judg
ment in Belcher v. McDonald. 33 8. ('. It. 
;;21, reversed. McDonald v. Belcher, [1904] 
A. I'. 421».

Accord and Satisfaction — Agreement 
to Accept Land in Paginent of Debt—Solici
tor's Authority — Ageni's Authority.]—One 
C.. a commercial traveller in plaintiffs’ em
ploy. called on defendant and pressed for 
payment of an overdue promissory note. De
fendant offered to give a parcel of land in 
payment, and C. in company with defendant 
inspected the land, C. wrote plaintiffs sub
mitting the proposition aud giving a speci
fic description of certain land. Plaintiffs 
wrote a solicitor instructing him to prepare 
n conveyance thereof. The solicitor, finding 
that there had lieen a misdescription in the 
letter to plaintiffs, accepted a conveyance of 
the land actually shewn by defendant to C. : 
—Held, in an action on the note, that plain
tiffs were bound as by an accord and satis
faction an<l could not recover. Pither vi 
JI only, 9 B. C. It. 287.

Action for Money Demand—Plea of 
llill of Exchange—Itr ply that Bill not Paid— 
Necessity for Deposit of Bill.]—Where the 
defendant pleads that the plaintiff has drawn 
upon him a bill of exchange for the amount 
of the claim, the plaintiff may reply that 
the bill is overdue and unpaid, and this with
out deiKwiting the bill in Court ; the neglect 
to dejKisit will only affect the costs. McKee 
v. F alar de au, 5 Q. P. R. 159.

Action for Money Lent—Proof that 
\'ot< (liven—Production of Note—Proof of 
Loss—Indemnity—Costs.]—Where, in an ac
tion of a loan the defendant admits the 
loan, but alleges that he gave a promissory 
note for the amount, and this admission 
constitutes the sole proof of the loan, it 
cannot lie divided. 2. A person who, on 
making a loan of mopey, receives a promis
sory note for the amount, annot maintain 
an action upon the loan without producing 
and tendering to the debtor the note so 
given, or in the event of its being lost, with
out proving the loss, and obtaining an order 
that its loss shall not be pleaded by the de
fendant upon plaintiff giving security to the 
satisfaction to the Court or Judge against 
the claim of any other person upon the 
note. 3. Although the defendant is entitled, 
in the absence of compliance with the above 
conditions, to ask for the dismissal of an 
action brought simply for the recovery of 
the loan, yet where he has declared Ins 
readiness to pay on proof of loss being made, 
and indemnity given, the Court, in order to 
avoid further litigation, may treat the case 
aa an action on a lost note, and give judg
ment for the plaintiff on condition that se
curity lie given according to law,—the defend
ant's costs in such case to be paid bv plain
tiff. Tessier v. Caillé, Q. R. 25 8. C. 207.

Action on—Defence—Accommodation — 
Evidence—Set-off. Ladite Gold Alining and 
Development Ci. of Yukon v. Prudhomme 
(Y.T.). 2 W. I* R. 482.

Action on—Defence — Agreement—Vio
lation—Condition—Parol Evidence of.]—To 
the plaintiff's claim against the defendant, 
as maker of a promissory note for $238.58, 
the defence was set up that in consideration 
of the defendant’s forbearance to commence 
pioceedings, in the Probate Court, for proof 
in solemn form of the will of A. C., the 
plaintiff agreed to advance the defendant, 
on account of a legacy to which she was 
entitled, as guardian of her infant children, 
a sum of money, to be expended in repairs to 
property of the said children, and that the 
plaintiff, not having the money required for 
that purpose, requested the defendant to sign 
a note for the amount, which note was in
dorsed by the plaintiff to a firm which had 
done a portion of the repairs, and that the 
note was given on the understanding that 
the plaintiff would pay it when it became 

I due. and would deduct the amount from the 
amount payable t<> the defendant, as guardian 

I of her said children : and in answer to the 
plaintiff's claim on a second note, for the 
sum of $150, the defendant, on the trial, 
sought to give evidence to shew that the 
note, although expressed to be payable on 
demand, was made subject to a condition 
that the defendant should not be called upon 
for payment, unless her children should die 
before a legacy to which they were entitled 
under the will of A. C., should become pay
able :—Held, that the defendant, having vio
lated her agreement by commencing proceed
ings in the Probate Court, and having suc
ceeded in setting the will aside, could not set 
up the agreement as a defence to the plain
tiff's action on the first note ; and that the 
second note being absolute on its face, evi
dence could not be given to vary its terms, 
there being no evidence to shew that it was 
given on a condition, or ns an escrow, or 
only to be treated ns a note in a certain 
event. McNeil v. Cullen, 37 N. 8. Reps. 13.

Action on —Defence—Payment—Forgery 
— Conflicting evidence — Onus — Laches. 
Hebert v. Hard (Man ), 2 W. L. R. 18.

Action on, Brought by Assignee of 
Administratrix of Holder—Transfer af
ter maturity—Set-off of claims against es- 

| tnte of holder—Services—Account—Evidence.
O. IV. Kerr Co. v. Burk man (N.W.T.), 

j 2 W. !.. R. 430.

Action on, by Trustee for Payee In
dorsement by payee after action—Equitable 
right of action. Watson v. Coates, 0 O. W. R. son.

Action on Promissory Note—Pleading 
—Consideration—Administrators — Illegal 

| Appointment by Foreign Court.]—A defend
ant, sued u|Kin a promissory note, may plead 
that the note was given without considéra- 

I lion and may set this up as a defence against 
the holder deriving his title from adminis- 

1 trators illegally appointed by a foreign Court. 
Poirier v. Arnault, 5 Q. P. R. 130.

Action on Promissory Note—Pleading 
1 —Irregular Protest—Affidavit.]—A plea to 

an action against the indorser of a promis- 
I sory note, alleging that notice of protest was 
I not regularly given, should set out especially 5 the irregularity complained of : and. further, 

such plea must be supported by affidavit es-



179 BILLS OF EXCHANGE AND PROMISSORY NOTES. 180
tablishing the facte alleged : Art. 208, C.C.P. 
Western Loan and Trust Co. v. Rosa, Q. R. 
12 K. B. 220.

Action on Promissory Notes—Defence
—Composition and Discharge—Payment into 
Court — Costs.]—The defendant, being in 
difficulties, procured from all his creditor», ! 
among whom were the plaintiffs, a deed of , 
composition and discharge, on the terms that 
within 00 days he should give them secured ■ 
promissory notes representing 75 cents on 
the dollar. Before the expiration of the 
00 days, the defendant, under pressure from 
his creditors and by an arrangement with 
them, sold his entire assets on certain terras, 
which netted to the creditors 64% cents on 
the dollar, payable and paid by the purchas
er’s promissory notes. All the creditors 
except the plaintiffs, upon receiving the 04% 
cents on the dollar, gave a formal discharge 
to the defendant. The plaintiffs sued upon 
the promissory notes for the balance of their 
original debt, or. alternatively, for the dif
ference between 04% and 75 cents on the 
dollar. The defendant pleaded several de
fences and paid the amount representing this 
difference into Court together with costs up 
to defence. The jury found in answer to 
certain questions : (1) that the plaintiffs did 
not receive the 6*1% cents in full of their I 
claim ; (2) that they did receive it on ac- ' 
count of the 75 cents; and (3) that the 64% 
cents was not paid on account of the original 
claim :—Held, that the plaintiffs' right of >c- I 
tion on the promissory notes was defeated by I 
the agreement for composition and discharge, 
although its terms had no been fu'filled : and 
the action was dismissed with costs. Effect 
of payment into Court upon form of judg
ment and disposition of costs, discussed. 
Howland v. (/rant. 2 Terr. L. R. 158. 26 
S. C. R. 372.

Action on Promissory Notes—Defence I 
— Demand Note — Absente of Demand — | 
Co*.‘«.]—The neglect to demand payment of 1 
a promissory note payable on demand, or 
defi ult of an allegation, in an action to re
cover the amount of the note, that such de
mand for payment was made, cannot be the 
subject of the defence in law. such an action 
importi ig a demand of payment.—2. The 
neglect to demand payment before the Insti
tution of the action may at the most permit 
♦he d,-fendant to escape the costs of the action 
upon depositing the amount claimed or due. 
East rn Townships Rank v. Woodward. 6 
Q. V. R. 458.

Action on Promissory Notes—Insol
vency of Defendant—Notes .I/otunny Pond
ing Action—Amendment.]—A plaintiff who 
sued on several notes, some of which would 
not yet be due but for debtor’s insolvency, 
may subsequently, by supplementary declara
tion, plead that some of those notes have 
matured and have been protested since the 
action. Molsons Bank v. Steel, 5 Q. P. R. 
237.

Act of Commerce—Joint and Several 
Judgment.]—A person who signs a negoti
able instrument, although not a trader, does 
an act of commerce, and. if he has con
tracted along with others, may have a judg

ment given against him jointly and sever
ally with them. Gauthier v. Drouin, 5 Q. P. 
R. 63.

Advance on Bill To whom made—Col
lateral security. Davies v. Friedman, 2 O. 
W. R. 220.

Agreemc it not to Negotiate -Notice.
Murray v. Wurtele, 1 O. W. It. 208, 353.

Alteration--Joint and Several Liability 
—Principal and Surety—Judgment.]—The in
sertion by the holder of a promissory note 
sigcxl by several persons, some of whom are 
sureties for the others, of the words “ jointly 
and severally,” before the words “ promise 
to pay.” is a material alteration which avoids 
the note, and the subsequent cancellation of 
the words by the holder does not do away 
with the effect of the alteration, even though 
the makers of the note do not know of the 
alteration until after the cancellation. A 

I promissory note given to the holder after the 
alteration and cancellation», in renewal of 

I the original promissory note and in ignor
ance thereof, cannot be enforced, there being 
no consideration to support it. Accepting 
in renewal of a promissory note, some o! 
the makers of which are, to the knowledge 
of the holder, sureties of a promissory note 
not signed by one surety, discharges the co
sureties. À judgment recovered against 
debtors in their firm name fov the amount 
of the debt is not a bar to the recovery of 
judgment against them individually upon a 
promissory note given by them as collateral 
security for the sam» debt. Bamine Pro- 
vit dale v. Arnoldi, 21 Occ. N. 582. 2 O. L. 
R. 624.

Alteration After Signature of Maker
—Insertion of interest clause—Material al
teration—Avoidance of instrument — Subse
quent conduct of maker—Estoppel — Ratifi
cation. Jones v. Reid. 6 O. W. R. 608.

Cheque Dishonour—Holder for Value- 
Banker Charging to Customer.]—L., having 
sent his cheque to D. in payment for a 
certain quantity of hay, stopped payment of

I it on account of the had quality of the hay.
| D., upon receipt of the cheque, had indorsed 

and deposited it to his credit with G.. and 
G. in turn had deposited the cheque in his 
hank, from which he was obliged to with
draw it shortly afterwards, upon the refusal 
of payment by the bank upon which it was 
drawn, G. then charged the cheque to the 
account of D. ; but D. had no longer suffi
cient funds to cover it. G. began this ac
tion against L., the drawer of the cheque, 
claiming the amount of the cheque :—Held, 
that G„ having charged the cheque to the 
account of D. and having notified him of it, 
had ceased to be the owner of it. and had 
no right of action a rainst L., the cheque 
having become again the property of D. ; 
and the latter only could recover ;igainst !.. 
Garand v. Lamarre, Q. R. 25 8. C. 380.

Cheque - Marking by Bank—Fraudulent 
Alteration—Money Paid Under Mistake of 
Fact—Negligence — Notice of Dishonour — 
Reasonable Delay.]—A cheque for $5 cer
tified by the respondent bank's stamp was 
fraudulently altered to $000 and paid by
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the respondent bank to the appellant bank, 
holders for value, under a mistake of fact, 
which was not discovered till the next day. 
In an action by the respondents to recover
back |405 from the appellants -Held, that 
the respondents were at liberty to prove, as 
between themselves and an innocent holder 
for value, that the cheque had been fraud
ulently altered after it had been certified. 
Schofield v. Earl of Londesborough, [1800] 
A. C. 514, followed.—2. No negligence was 
imputable to the respondents in cashing the 
cheque without examining the drawer's ac
count ; and. even if it were, it did not induce 
the appellants to treat the cheque as good. 
Kelly v. Solari, 0 M. & W. 54, approved. 
3. Notice of forgery was unnecessary, and 
the cheque for $5 was not dishonoured ; and, 
accordingly, the stringent rule laid down in 
Cocks v. Mnstermnn. 0 B. & f\ 002. 33 R. 
R. 365, to the effect that notice of dishonour 
of a hill of exchange must be given on the 
du date, did not apply. The rule will not 
be extended to other cases where notice of 
the mistake is given in reasonable time, and 
no loss has been occasioned bv the delay. 
Judgment in 21 Otc. N. 400, 31 S. C. It. 
344. affirmed. Imperia' Hank of Canada v. 
Bank of Hamilton, [1003] A. C. 49.

Cheques—Forged Indorsements—Fraud of 
Agent of Insurance Company—Payment by 
Bank.]—N. was the assistant superintendent 
of n life insurance company, as well as its 
local agent at one of its branches, having 
sole control of the business there. A number 
of applications sent in by him to the head 
office were, with the exception of some five, 
on the lives of fictitious persons, and. ns 
to these five, the insurances had subsequently 
lapsed, of which fact the company were kept 
in ignorance. Afterwards N„ representing 
that the insured were dead and the claims 
payable under the policies, sent in to the 
bend office claim p-.ners. filling in the names 
of the fictitious claimants and forging their 
alleged signatures therevx whereupon cheques 
for the respective amounts made by the com
pany in favour of the alleged claimants and 
payable at a branch of the defendants’ bank, 
were sent to N„ whose duty it was. on the 
receipt thereof, to see the payees and procure 
discharges from them. On -eceipt of these 
cheques the indorsements f the fictitious 
payees' names were forged, ai d the cheques 
presented to the bank and paid "n good faith, 
the amounts thereof being charged to the 
'“ompany’s account :—Held, flint the company 
"ere affected by what had been done by N. 
*o as to preclude them from disputing the 
right of the bank to pay the cheques and 
charge the plaintiffs with the amounts there
of. London Life Ins. Co v. Molsons Hank, 
2? On. X. 1R6. 5 O. L. It. 407. 1 O. W. It. 
457. 2 O. W. R. 84. 3 O. W. R. 858.

Cheque — Payment Refused—Right of 
Bolder Against Drairer.]- One R. gave the 
Plaintiff, in payment of a debt due. a cheque 
drawn on the defendant bank. Upon pre
sentation payment of the cheque (which was 
not accepted) was refused, the clerk stating 
that as it was for the balance of the sum 
iî* 8 cre<^t, his pass-book must be produced 
wore payment. Within a few days R. be
came insolvent, and the plaintiff lost payment 
of his debt. The bank admitted that there 
were funds of R.’s to meet the cheque when 
Presented, and it was not set up that pro- 
uuction of the pass-book when the balance

was withdrawn was a custom of the bankers : 
—Held, that the plaintiff had no right of 
action against the defendant for damages 
incurred by reason of their refusing to pay 

i the unaccepted cheque. Silverstone v. Hank 
of Hochelaga, 21 Occ. N. 309. [But see 

i Marier v. Molsons B nk (1872), 23 L. C. 
J. 293.]

Cheque—Specific Purpose — Payment— 
Application to Other Purposes — Notice — 
Trust.]—The appellants made u cheque for 
$400 payable to the jrder of the respondents, 
intending that it should be applied as a de- 
posit on account of a purchase of material 
which they wished t > obtain from the re
spondents through the intervention of A. 
They handed the cheque to A. for this 
special purpose, and the word “deposit” 
appeared on the face of the cheque. The 
respondents indorsed and used the cheque, 
and applied the amount on an old claim 
which they had against A. Another cheque 
of the appellants, for $100, made payable 
to the respondents or bearer, was treated in 
the same manner :—Held, that by using the 
cheque for $400 payable to their order, the 
respondents became accountable to the ap
pellants for the amount : they became trustees 
of the makers of the cheque, with the usual 
liability attaching to such relationship. And 
the subsequent cheque, although payable to 
the respondents or bearer, being part of the 
same transaction, and being used after notice 
that it had been obtained by false representa- 

j t ions, the respondents should also he ac
countable therefor. Leipsehttz v. Montreal 
Street R. IV. Co.. Q. R. 9 Q. R. 518.

Collateral Security — Pledge—Subse
quent Debt—Tacking.]—The plaintiff re
ceived from the defendants a promissory note 
at four months, dated the 21st January, 
1895. for $450. as collateral security for an 

i advance of $250 to one of the defendants. M. 
The plaintiff also received from the defendant 
M. two notes for $125 each, both dated 24th 
January, 1895. one at three and the other 
at four months, to cover the $250 advance.

S On the 8th February, 1895, the plaintiff re- 
Ceived from M. another note for $150 at four J months, for a new advance. The note at 
three months became due on the 27th April,

! 1895, and one of the defendants paid $25 on 
: account and gave a renewal note for $100 
! at four months :—Held, that the sum of $100,
1 represented by the renewal note, only became 
! due after the note for $150. and that the 
, plaintiff was entitled, under the circumstances 

stated, to the benefit of the second para- 
; graph of Art. 1975. 0. 0.. which says that 
: “ if another debt be contracted after the 
j pledging of the thing and become due before 
I that for which the pledge was given, the 
' creditor is not obliged to restore the thing 

until both debts are paid.” (Reversed in 
i K. R.) Rennet v. Cameron. Q. R. 19 8. O.
I 192.

Company —■ Authority to make notes «— 
Proof against estate of surety—Renewal or 

! substitution of notes. Haldwin Iron and Steel 
i IVorks (Limited) v. Dominion Carbide Co., 

2 O. W. R. 6, 170.
Conditional Indorsement — Principal 

and Agent — Knotrlcdge of Agent—Construe- 
I five Notice — Deceit.] — A promissory note 
j indorsed on the express understanding that it 

should only be available upon the happening
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of a certain condition ia not binding upon the 
indorser where the condition has not been 
fulfilled. Pym v. Campbell, 11 E. & It. 1170. 
followed. The principal ia affected by notice 
to the agent, unless it appears that the agent 
was actually implicated in a fraud uHun the 
principal, and it ia not sufficient for the prin
cipal to shew that the agent had an interest 
in deceiving his principal. Kettlewell v. Wat
son, 21 Ch. 1>. 685, and Richards v. Bank of 
Nova Scotia, 2t! S. C. R. 381. referred to. 
Commercial Hunk of Windtor v. Morrison, 22 
Occ. N. l!Ml, .US. C. It. 98.

Consideration Turchnse ot tc*ed grain— 
Warranty, implied or express — Breach — 
Findings of trial Judge. Lawton v. Reid (N. 
W.T.), 2 W. L. It. 240.

Consideration — Advances by Father to 
Son — (lift —Expectation of Death.] -— A 
promissory note, freely signed by a son. who 
lias hud advances from his father, by which 
he engages, at the request of his fat'.v •, who 
was on his death bed and in pour circum
stances, and wished to provide for his 
daughter's fut\.e, to pay her (hit sister) a 
sum of mone or annuity for a certain number 
of years, : founded on valuable considera
tion and ought not to be regard- J as a gift 
made by the father to the daugh. »r during a 
supposed mortal illness, and, therefore, void 
as yielded to in consequence of the expected 
death of the father. Brulé v. Brulé Q. It. 
20 8. C. 77.

ConsiderationFailure of.]—The plain
tiff and defendant were joint makers of a note 
for the defendant’s accommodation. The de
fendant gave the plaintiff the note sued on in 
consideration of the plaintiff undertaking to 
pay the joint note. When this action was 
brought the plaintiff had not been called on to 
ray nor had lie paid the joint note, but after 
le brought this action and before the trial 

he had paid it :—Held, that the plaintiff could 
recover. Ruffee v. Shaw, 21 Occ. N. 507.

Consideration—Sale of Animals—Defec
tive Title—Affirmance after Discovery of De
fect.]—The defendants bought cattle from the 
plaintiff, gave her the promissory note sued 
on for the price, and took and kept the cattle, 
all parties believing that the plaintiff had 
an absolute title to them. It was subse
quently ascertained that the plaintiff had only 
a life interest in the cattle. After learning 
this fact, the defendants paid a year's interest 
on the notes, and neither returned nor offered 
to return the cattle:—Held, that the defen
dants were liable on the notes, as there was 
no fraud and no total failure of considera
tion. They were bound to repudiate the trans
action at once on learning of the defect in the 
plaintiff's title, if they wished to object, and 
must by their conduct be held to have elected, 
with knowledge of the facts, to affirm their 
purchases. Fritneau v. Mouehelin. Primean v. 
Pantel, 15 Man. L. II. 300, 1 W. L. R. 434.

Consideration — Settlement of Dis
puted Account — Subsequently Discovered 
Error in Account.] — The defendant was 
agent of the plaintiff to collect rents and 
profits ot a wharf property. On the ter
mination of the defendant's agency, the plain
tiff brought an action 1er an accounting,
which was settled by the defendant agreeing 
to pay the plaintiff the sum of #370, by pay
ing $125 in cash and giving his note for the

balance, and by the plaintiff agreeing to assign 
to the defendant all debts due in respect to 
the property during the period covered by tin- 
agency. The defeudunt refused payment of 
tlie note given by him on the ground that, be- 
fore it became due, it was discovered that 
$100 had been paid the plaintiff on account 
of one of the debts assigm-d to the defendant, 
and that the defendant was entitled to credit 
for this amoun* on the note:—Held, Graham. 
E.J., dissentinh, that, as the defendant's 
attorney had knowledge of the error, before 

| the compromise which resulted in the giving 
! of the note was effected, and as by the com

promise the plaintiff was prevented from 
going fully into the accounts, and perhaps 
establishing a greater liability on the defend
ant’s part, she was entitled to recover tb 

! full amo. it of the note. Worroll v. Peters, j 35 N. 8. Reps. 211.

Consideration — Stock dealings — No 
I actual transactions — Knowledge — Acqui- 
i esoence—Request to pay. Carpenter v. Pear- 
I son, 2 O. W. It. 526, 3 O. W. R. 483.

Countermanding Payment— Innocent
j Holder for Value without Notice—Rights of 
j Subsequent Holder with Notice—Holder in 

Due Course.] — The defendant R., having 
given his cheque for $491.25 to the defend 
ant D., the latter indorsed it to the defendant 
Del»., who deposited it to her credit in » 
savings bank, which in its turn accepted it 

i and paid $450 to her, and credited her deposit 
with the balance. But payment had been 
countermanded by the maker the «lay after 
signing the cheque; and, as a consequence, 
when, in the ordinary c-ourse of business of 
the bank, and without unreasonable delay, 
the cheque was presented at the bank on 

j which it was drawn, payment was refused. 
i plaintiff, the teller who had received this 

cheque on deposit without its being marked 
“ accepted," contrary to the rules, was held 
liable for the amount by the savings hank, 
but the latter handed over the cheque to 
him. thus subrogating him to its rights with :i 
view to his having recourse against the par
ties. To this action the makers and the in
dorsers pleaded that the plaintiff was not a 
holder In due course, since he became a holder 
after refusal of payment and after he had 
notice of it:—Held, that the indorsers could 
not raise the question whether he was a 
holder in due course or not, the cheque nm 
being tainted with any illegality. (2) That 
I)eG. was a holder In due course, since she 
had become a holder before the cheque could 
have beta presented lor payment : and, mi 
consequence, the savings bank and the plaintiff 
taking title through her possessed all the 
rights of a holder in due course against the 
maker and indorsers. (3) That the maker 
and prior indorsers must pay the whole 
amount of the cheque to have a right to it 
and to be discharged from it : although the 
savings hank had retained the balance of 
DeG.’s deposit, that was a persona! matter 
between them. Gauthier v. Reinhardt. Q. R. 
20 8. C. 134.

Credit—Payment.] — Semble, that where 
goods are sold ami delivered by the maker of 
a promissory note to the holder thereof, and 
their value credited by the latter, the trans
action amounts in law to a payment pro 
tanto. Pinder v. Cronkhite. 34 N. B. R«'P®- 
498.
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Delivery—Consideration—Onus.] — Mo

tion by tin- plaintiffs for summary judgment 
under Rule OH*» in an action upon a promis
sory note. The defendant in his examination 
for discovery admitted the making of the note, 
and said that he left it with the officers of 
the Consolidated Pulp and Paper Company, to 
he used by them in procuring an advance from 
the plaintiffs, the payees of the note, for the 
purposes of the company, and that tin1 note 
was. instead, deposited with the plaintiffs by 
the officers of the company as security for 
past advances. Fraud was not alleged. No
tice to the plaintiffs of the terms on which 
the note was given was not alleged, and the 
only defence was want of consideration :— 
Meld, that the onus of the defence lay on the 
defendant, and he had failed to sustain it : 
Watson v. Russell. 3 B. & S. 34; Bills of 
Exchange Act, s. 21, s.-s. 3. Ontario Hank 
v. Young. 21 Occ. N. 565, 2 Ü. I* R. 761.

Demand—Prescription—Payments— Parol 
Evidence — Indorsements on Mote.] — A 
promissory note in these terms, " 12 janvier, 
1806. A demande je promets de payer à . . . . 
la somme de. .. .d'ici au 15 février sans in
térêt. et après le 15 avec intérêt à 6 par 
cent.." is payable on demand from the day 
of its date. 2. Where a promissory note is 
payable on demand, prescription runs from 
the date of the note, and not from the date 
of demand of payment. 3. Proof by parol 
is inadmissible of payments alleged to have 
been made by the maker on account of the 
note, for the purpose of establishing inter- ! 
nipt ion of prescription. 4. Indorsements on ! 
n note of payments on account have no effect I 
against the maker us regards proof of inter- 1 
ruplion of prescription, liaehand v. Lalumière, i 
Q. R. 21 8. V. 44».

Duress—1 erdiet of Jury.]—In an action | 
against the maker of a promissory note, the | 
local manager of the plaintiff bank, the de- j 
fence was that he had been coerced by the j 
head manager, under threats of dismissal and . 
criminal prosecution, into signing the note ' 
to cover up deficits in customers’ accounts i:i 
which lie had no personal interest. Ilia evid- 1 
■•rice at the trial to the same effect was denied 
by the head manager :—Held, that the jury j 
having believed the defendant’s account and 
given him a verdict, which the evidence justi
fied. such verdict ought to stand. Judgment 
of Court of Appeal ( 16th October, 1JHH, un
reported) affirmed. MY*/crn Hank v. MeGill, 
23 Occ. X. 36. 32 8. C. R. 581.

Effect of Indorsement — Maker—I'roof 
’>1 Signature—Presentment—Xoticc of Dis
honour.] — An Indorsement of a negotiated 
promissory note, even though the indorser 
really be a surety, admits, prima facie at all 
'•vents, the ability and signature of all prior 
parties. In an action by the holder of a 
promissory note and chattel mortgage against 
the makers of the mortgage and makers and 
indorser of the note, the plaintiff failed to 
prove the signature of one of the makers of 
the note, and the action, as far as the note 
wns concerned, was dismissed as to that 
mnker, although a judgment was recovered on 
the chattel mortgage. At the trial a defend
ant. an indorser of the note, although repre
sented by counsel, gave no evidence, and judg
ment was given against her. She appealed to 
a Divisional Court, and her appeal was dis
missed. She now applied for leave to appeal 
to the Court of Appeal The plaintiff gave

evidence at the trial that, in payment for 
I "the property " sold, lie received a mortgage 

and the note in question and cash for the 
balance : that the note was not paid at ma
turity and was protested after presentment 
and notice sent. It was c ntended that no 
one mild tell what notice was sent or to 
whom : : — Held, that it should be inferred 
from the evidence, in the absence of any 
weakening of it by cross-examination, that 
that presentment was made on the day the 
note became due, that payment was refused, 
and that due notice of dishonour was given ; 
and leave to apiieal was refused. Wiedcman 
v. Co it tard. 22 Occ. X. 12».

Estoppel -Forgery—Discount — Duty to 
Xotify Holder.] — E. & Co., merchants at 
Montreal, received from the Dominion Bank. 
Toronto, notice in the usual form that their 
note in favour of the Thomas Phosphate Co. 
for #2,000 would fall due at that bank on n 
date named, and asking them to provide for 
it. The name of E. & Co. bad been forged 
to the note, which the bank had discounted. 
Two days after the notice was mailed at 
Toronto the proceeds of the note had been 
drawn out of the bank by the payees :—Held,

1 affirming the judgment of the Court of Ap- 
! peal, Dominion Bank v. Ewing, 7 O. L. R. 

'.hi 24 Occ. X. HU. 1 O. W. R. 654. 3 O. W. 
R. 127, Sedgewick and Nesbitt, JJ., dissent
ing, that on receipt of the notice E. & Co. 
were under a legal duty to inform the bank 
by telegraph or telephone, that they had not 
made the note, and not doing so they were 
afterwards estopjied from denying their signa
ture thereto. Hiring v. Dominion Hank, 24 
Occ. X. 285. 35 8. (’. R. 133.

Failure of Consideration—Purchase of 
shares in mining company—Failure to allot 
shares — Abandonment of enterprise — Re
covery back of moneys paid — Promissory 
notes—Effect of renewals. Hullion Mining 
Co. v. Cartwright, 5 O. W. It. 522. 6 O. W. 
It. 506.

Forged Cheques—Crown — Forgeries by 
Clerk in Government Department—Liability of 
Hank—Duty of Customer to Cheek Accounts 
-Deposit of Chegues in Other Hanks—Lia

bility Over—Estoppel — AlU'ration of Posi
tion.]—Action to recover $75.705, the aggre
gate amount of 12 cheques forged by Aben- 

i dens Martineau, a clerk in the Department of 
Militia at Ottawa. These cheques were drawn 

I upon the defendants, and were paid by them 
I and charged against the account of the j Receiver-General of Canada. The Quebec 
j Bank, the Sovereign Bank, and the Royal 

Bank, were I rought in by defendants as third 
1 parties, and relief over against them claimed.
1 the forged cheques having been deposited by 
! Martineau in these banks at Ottawa, and 
I having been presented for payment to do- 
! fendants by or through these banks. All 
i Dominion Government moneys are diqiosited,
! with defendants, as wiui other banks, to the 
I credit of the Receiver-General of Canada, 
j Each of the forged cheques was in due course 
j forwarded by the bank with which it was 
j deposited to the Ottawa clearing-house. It 

was then charged up to the Bank of Mon- 
: treal (defendants), and sent on to that bank. 
' which debited it in the Militia Department 
I “letter of Credit Account." On the follow- 
I ing day (the second after it had been origin

ally deiuisited by Martineau), it was. with 
' other cheques, transmitted by the Bank of
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Montreal to the Militia Department, accom
panying tlie daily sheet or statement, in na
ture of a pass book, which the bank furnish
ed to the Department:—Held, 1. Plaintiff en
titled to recox ei* from defendants the amount 
claimed, $75,70,5, with interest from the re
spective dates; the component pari* were 
charged against the account of the Receiver- 
General of Canada. From this, however, 
there was deducted $12,443.77 found upon 
Martineau when arrested, which was taken 
possesion of by the Dominion Government. 
2. The third party banks were not liable as 
indorsers, nor upon xvurranty or representa
tion that the cheques were genuine. But in 
turn the Itoyal Bank had to pay defendants 
$250, and the Quebec Bank $5, the respective 
amounts still to Martineau's credit. Ilis 
account had been closed with the Sovereign 
Bank. Rex v. Bank of Montreal, 5 O. W. R. 
185, 10 O. L. R. 117.

Forged Indorsemei t of Payee — De
posit with bank by customer for collection— 
Indorsement by customer — Payment by 
drawee bank — Refund when forgery dis
covered—Liability of customer—Bille of Ex
change Act—Evidence—Depositions of co-de
fendant on examination for discovery. Bank 
of Ottawa v. IIarty, 0 O. W. It. 025.

Forgery—Conflicting evidence—Collateral 
circumstances — Comparison of handwriting. 
Burton v. Lockeridge, 5 O. W. R. 51.

Fraud—Holder in Good Faith.]—Accord
ing to findings of fact at the trial, the evid
ence did not clearly shew that the promissory 
notes sued on had been signed by the defend
ants, and it was proved that, if they had 
signed them, they did so without knowing 
that they were promissory notes and in the 
belief, induced by the false representations 
of the agent of the payee, that the documents 
they signed were petitions to the government 
for a road :—Held, following Foster v. Mc
Kinnon, L. R. 4 C. P. 704, and Lewis v. Clay, 
77 L. T. 053, that, notwithstanding the lan
guage of ss. 29 and 38 (b) of the Bills of 
Exchange Act, 1800, the defendants were not 
liable to the plaintiffs, although they were 
holders in good faith, for value and without 
notice of any defect or fraud, and had ac
quired the notes during their currency. 
Allotcoy v. 11 rahi. 24 Occ. N. 253, 14 Man. 
L. R. 627.

Fraud or Duress — Bills of Exchange 
Act. s. 20—Holder in due course—Value— 
Good faith—Notice of defect—Note payable 
to bearer — Restrictive indorsement. Gibson 
v. Coates (Man.), 1 W. L. R. 556.

Holder—Action—Ratification.]—Where n 
romissory note was delivered by McG., the 
older, to P., whose name McG. wished to 

use in the collection of the note, and, subse
quently and before the note was due. McG. 
got it from P„ telling him that he was going 
to place it with a banker, and he had better 
direct him to collect it. P. never gave any 
direction to collect it, and did not, before 
commencement, authorise the action, but he 
subs- quently ratified it, stating he would have 
authorised it in the first instance if he had 
been asked to do so :—Held, in an action on 
the note in the name of P., that he was en
titled to recover as holder. Potter v. Mor- 
risey, Potter v. Creayhan, ?5 N. B. Reps. 
465.

Holder for Value—Holder for Collection 
— Pleading.] — in an action based upon a 
promissory note, where the defendant pleads 
that plaintiff is not a regular holder for value, 
the letter may reply that he holds the note 
for collection on behalf of the last indorsi-r, 
and such answer will not be rejected on mo
tion, as changing the basis of the action. 
Lege, and Financial Exchange v. Cameron. 
5 Q. P. R. 98.

Holder for Value — Notice—Executor. 
Evans v. Rolls, 4 O. W. R. 125.

Holder in Due Course—Defect in title 
—Onus—Indorsement after maturity—Equit
ies—Payment or. account—Smith v. Gallnaith 
(Man,). 1 W L. R. 227.

Holder In Due Course — Effect of in
dorsement—Evidence. Wiedeman v. Guitturd, 
1 O. W. It. 110.

Holder in Due Course — / ndorsement 
in Blank — Special Indorsement by Trans- 
f'-ree—Attempted Cancellation and Delivery 
to Further Transferee—Title—Right of Ac
tion—Undertaking —Amendment—Bills of
Exchange Act.]—Payee of a note indorsed it 
in blank. The Standard Bank of Canada 
became holders ns collateral security. The 
bank stamped on the back over the indorse 
ment the words, “ Pay Standard Bank of 
Canada or order," thus converting it into 
a special indorsement to that bank. The 
plaintiffs took over the account, depositing 
the note, receiving the note and other securi- 
ties, paying therefor $13,800. The note was 
again stamped " Pay to the order of the 
Sovereign Bank of Canada," over the words 
already there, “ Pay Standard Bank of Can
ada or order," ro as to partly obliterate them, 
but not so that both indorsements could not 
lie plainly made out. On these facts it was 
held that the intention of the two bank 
managers was to transfer to plaintiffs all 
the title of the Standard Bank to the note, 
and that the effect was that plaintiffs !>.■ 
rame the holders of the note and entitled to 
maintain the action. Sovereign Bank v.
Gordon, « o. w. it. lift, !> O. L B. IM

Illegal Consideration — Unreasonable 
Restraint on Marriage — Public Policy.] — 
Appeal by plaintiff from judgment of Street, 
.1. (2 O.' W. R. 1129. 24 Occ. N. 17. 6 0. 
L. It. 708). dismissing action by an unmar
ried woman against administrator of the es
tate of Albert Rose, whose housekeeper plain
tiff was, upon a promissory note for $1.500 
made by the intestate. The consideration 
was an agreement by plaintiff not to marry 
while the intestate lived:—Held, that the 
contract was not one in restraint of mar
riage for such an unreasonable period as to be 
contrary to the policy of the law. Judgment 
for plaintiff for the promissory note sued on 
and interest. Crowder v. Sullivan. 4 O. W. 
It. 397. 25 Occ. N. 31, 9 O. L. R. 27.

Illegality — Consideration — Election 
Fund.] — There can be no recovery upon a 
promissory note given for the purpose of 
raising funds to be used at an election, or 
upon a renewal of such a note. *t. 1‘icrri v 
l/Eruycr, Q. It. 23 8. C. 495.

Indorsement — Liability — Evidence to 
Vary Contract.]—Parol evidence will not be 
received to shew that a person who indorsed
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a promissory note to another for valuable 
consideration, stipulated at the time that he 
was not to be liable on the indorsement. 
Smith v. Squires, 13 Man. L. R. 360, follow
ed. Emerson v. Erwin, 10 B. C. R. 101.

Indorser—Note Payable to Another—Ab- 
Hcnce of Indorsement by Payee-—Liability — 
.Notice of Dishonour—Presentment -— Waiver 
— Indorser Becoming Administrator of 
Maker.]—The defendant A. M. put his name 
on the back of a promissory note made by M. 
M. to the order of the plaintiff, which was 
then delivered to the plaintiff :—Held, that 
the defendant A. M. was an indorser of the 
note, liable as such to the payee and entitled 
to notice of dishonour. M. M. died before 
maturity of the note, and the defendants A. 
M. and H. were appointed two of his admin
istrators ; after their appointment and before 
maturity, they had a conversation with the 
plaintiff in respect of the note, and the plain
tiff swore that he told them when it would 
be due, and one of them asked for an exten
sion of time, which was granted. The defend
ant A. M. swore that the plaintiff told him 
not to worry, that lie would not look to him 
for payment, but take whatever the estate 
was able to pay, and lie did not ask for an 
extension, nor did he hear the defendant H. 
ask for any. The defendant H. could not 
remember what took place : — Held, insuffi
cient to prove that the defendant A. M. 
waived presentment or notice of dishonour. 
The plaintiff also, before maturity, pursuant 
to administrators’ advertisement for creditors, 
filed with their solicitor a copy of the note 
and a statutory declaration that it was un
paid :—Held, that this is not such a present
ment as is required by s. 45 of the Bills of 
Exchange Act, 1800:—Held, also, that, not
withstanding that the indorser became one of 
the deceased maker’s administrators before 
maturity of the note, presentment and notice 
of dishonour were nevertheless necessary. 
Fraser v. McLeod, 2 Terr. L. R. 154.

Indorsement — Parol Ei tdence to Vary 
Contract--Inadmissibility.] — Parol evidence 
will not be received to shew that a person 
who indorsed a promissory note to another 
for valuable consideration stipulated at the 
time that he was not to be liable on the in
dorsement, that he would be contradicting tl.e 
contract which such indorsement by s.-s. 2 of 

| «. 55 of the Bills of Exchange Act, 1800,
imports. Abrey v. Crux, L. II. 5 C. I*. 37. 
Henry v. Smith, 30 Sol. J. 550, and New 
London Credit Syndicate v. Neale, [1808] 
2 Q. B. 487, followed. Pike v. Street, Moo. 
& M. 226, dissented from. Smith v. Squires, 
21 Ore. N. 216, 13 Man. L. R. 300.

Indorser — False Signature of Maker — 
Holder in Due Course.] — The indorser for 
accommodation or for value, of a bill or note 
cannot set up against the holder in due course 
that the signature of the maker is false, 
''hoquette V. Lcc/aire, Q. It. 10 S. C. 521.

Indorser — Procurement by fraud — Dis
count—Notice to agent of holder—Notice to 
bank—Property in notes not passing—Con
flict of evidence. Merchants Hank v. Orim- 
*•*. 2 O. W. R. 720, 4 O. W. R. 170.

Joint and Several Notes--Release of 
''o-makrr—Reservation of Rights — Subse- 
Wnt Deed — Implication.! — One of five

makers of a joint and several promissory note 
was absolutely released by the holder, by on 
instrument under seal, no reservation of 
rights against the other makers, but the plain
tiff sought to recover against one of them, 
upon the ground that it was intended that 
there should be a reservation, and that this 
was recognized by a subsequent instrument 
under seal, to which the maker who had 
been released was not a party, but tue de
fendant was, whereby it was stipula 4 that 
the individual liabilities and indebt' ss of 
the defendant to the plaintiff shoul .ot be 
abandoned : — Held, that the defen at was 
discharged by the release of his co-n. .uer, and 
that the effect was not changed by the subse
quent instrument. Bogart v. Robertson, 24 
Occ. N. 348, 8 O. L. R. 261, 3 O. W. It. 758, 
6 O. W. II 806, 11 O. L. It. 205.

Joint Makers — Action against Both — 
•lodgment against One — Subsequent Aetion 
against Other—Former Action—Amendment 

I —Lapse of Time.]—The defendants G. and 
N. were sued jointly ns makers of a promis
sory note for $25. The writ of summons, 
which was issued in January, 1885, was 
served on the defendant N., and the defendant 

' G. accepted service. N. appeared and piead- 
| ed, but, by arrangement, nothing was done in 
I relation to the claim against the defendant 
I G. In November, 1885, N. withdrew his de

fence, and confessed the action, and final judg
ment was entered against him, on which some 
payments were made. In 1800 the plaintiff 
commenced proceedings against the defendant 
G., who, under an agreement reserving his 
rights, appeared and pleaded : — Held, that 
the judgment entered on confession against 
the defendant N. was an answer to the claim 
subsequently made against the defendant G. 
McLeod v. Power, |1808 ) 2 Ch. 205. follow
ed :—Held, further, that the action having 
been brought against defendants as joint 

| debtors only, the position of G. in the suit 
was not affected by the fact that the note 
in question was a joint and several one, and 
that the plaintiff, in another suit, might have 
some claim against (i. alone. Per Town- 

; shend, J.—The plaintiff could not succeed 
! without an amendment, and no amendment 

should be permitted after the lapse of fifteen 
years. Per Meagher. J., dissenting :—As the 
reception of the note was not objected to on 
the trial, or the existence of the judgment 

i against N. urged as an answer, a stage had 
been reached when the form of action was 

| not material ; also, that, as either objection, 
if raised upon the trial, could have been 

I cured by amendment, the facts should '• 
j looked at rather than the form, and the de- 
I defendant G. should not be permitted to 

succeed on a mere technicality. McDo iaid 
v. Oillis, 33 N. 8. Reps. 244.

Joint Obligation — Statute of Limita- 
! lions — Payments by one maker—Agency — 

Evidence of—Costs. Harris v. Greenwood, 4 
| O. W. R. 140.

Judgment against one Indorser —
Insolvency of Another Indorser—Acceptance 
of Part of Claim and Transfer of Same—Re
lease from Transferee.]—A bank, by their 
prête-nom H„ had recovered judgment against 
L„ the first indorser, and A., the second in
dorser, of a promissory note. A. having fail
ed, II. filed with the curator of A.’s estate 
a claim bused on this judgment. Shortly 
afterwards the bank accepted a certain sum
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from A.'s daughter, by way of composite*!, 
and transferred their claim to her, retaining, 
however, possession of the note. Afterwards, 
by an agreement between them, she released 
L. from all claims which she might have 
against him by virtue of the transfer met 
tioned :—Held, that the transfer by the ha 
was of their entire claim under the judgment, 
that is, its right of recovery against all par
ties to the note, and not a release by the 
bank of their rights against the insolvent 
only ; and that the discharge to L. was valid 
as against the bank and all claiming under 
them. Langlois v. Hanl. Q. It. 13 K. It. 475.

Liability of Indorser Agreement to 
liecome liable — Absence of indorsement by 
payee—Action by payee—Authority of decided 
mm's. SIii11 r v. I.nl" rn. 6 < >. W. K. 420, 

689, 0 O. W. It. 028, 10 O. L. It. 048.
Lost Note—Action on—Security.]—The 

payee of a lost promissory note cannot sue 
upon the note, simply offering to reimburse 
the maker if the note is found, but he must 
offer to give security that the maker shall 
not he troubled on account of the note. 2. 
This rule applies as well to the case of a non- 
negotiable note which is probably destroyed, i 
as to that of a negotiable note which is simply 
lost. Pillow and Herne y Vo. v. L'E*péranee, \ 
(J. R. 22 8. C. 213.

Lost Note—Action on—Security — Plead
ing—Striking out—Vont».]—In an action on 
a promissory note alleged to have been de
stroyed by error, where the plaintiff declares 
that he has offered to the defendant and is 
still ready to give him security against any ■ 
liability thereon, and the defendant, aftei 
denying all the allegations of the action, fur
ther pleads want of security, and sets up 
facts tending to establish that he is not liable, 
a motion to set aside such defence will be 
dismissed, but without costs. Rowan v. Ross.
3 Q. P. It 391.

Material Alteration — Renewal—Con
flict of Evidenct ippeol.]- To an action on 
a promissory note the defendants pleaded that 
the note sued on was given in renewal of a 
prior note for a larger amount, and that the 
original note was rendered void by being ma
terially altered by the addition thereto of a 
charge for interest, of which alteration the 
defendants had no knowledge at the time of 
making the renewal note. There was a con
flict of evidence as to the alteration referred 
to, but the plaintiff's version was supported 
by the appearance of the note itself, which 
appeared, on the face of it, to have been all 
written at the one time, with the one ink. 
and in the one handwriting, and bore no evi
dence of having been altered. The appear
ance of the note being consistent with the 
plaintiff’s evidence, and hardly reconcilable 
with that of the defendants, and the trial 
Judge, after seeing and hearing the witnesses, 
having accepted the plaintiff’s version :—Held, 
that there was no reason for interfering with 
his decision. Brennan v. Sutherland. 37 X. 
N. 8. Reps. 370.

Notice of Dishonour — Presentment — 
Demand prior to action—Power of attorney. 
Patriarche v. Krammerer, 1 O. W. R. 425.

Notice of Specific Purpose—Collateral 
security—Rank—Consideration — Holder in 
due course—“ Negotiate.” Ontario Bank v. 
Poole. 1 O. W. R. 20, 832.

Notice of Dishonour—Sufficiency—//un
hand and Wife—Agency.]—Notice is merely 
knowledge, and notice to an indorser, who m 
also agent for another indorser, at once In
comes in law the knowledge of the principal, 
with all its consequences. In an action 
against husband and wife, indorsers on a 
promissory note given as one of a series of 
renewals during some years, under an agree
ment, of which the husband had knowledge, in 
which the notice of dishonour given was a 
letter in the words : “1 beg to advise you 
that Mr. T. C. L.'s note for $3,500 in your 
favour, indorsed by yourself and wife, mil 
held by our estate, was due yesterday. .V I 
have not received renewal, will you kindl 
that the same is forwarded with cheque for 
discount, as there is no surplus on hand 
addressed and sent to the husband onl\ 
Held, on the evidence, that the husband was 
agent for the wife, and that such letter was a 
sufficient notice of dishonour to both the Inis 
band and wife. Paul v. Joel, 3 II. & N 4.">. 
followed. Judgment of Fnleonbridge. < \J„ •> 
O. L. It. 582. 21 Occ. N. 503. affirmed. 
Counsell v. Livingston. 22 Occ. N. 300, 4 <). 
L. It. 340, 1 O. W. R. 444.

Notice of Protest Attack on Inscrip
tion de Faux.]—A notice of protest of n hill 
or note made by a notary can be attacked 
only by an inscription en faux. Choqm ttr v. 
McDonald. Q. It. 19 8. C. 408.

Oral Agreement Contemporaneous 
with Note—Evidence of — Consideration — 
Contradictory written documents New 
trial -—Objection to evidence not taken t 
trial—Discretion of Court. Conley v. \sh- 
ley. 1 O. W. It. 704.

Order on Debtor -Aceeptann—I ni scar 
porated Body—Officers—Personal Liability- 
Mechanics’ Liens—Drawback.]—The plaintiff 
brought an action on the following document 
"The ltoard of Managers. Presbvterian 
Church. Moose Jaw. Please pay II. Mc
Dougall the sum of $817.85 on my account 
and oblige me. James Brass:’’ which was 
accepted ns follows : " Accepted. D. Melina, 
Chairman : A. E. Potter. Treasurer." It wn< 
found as a fact that Mellon and Potter were 
members of the board, an unineonsirnted 
body :—Held, that the document was hill of 
exchange : and, following Owen v. Van T'ster. 
10 C. B. 318, that McLean and Potter wen* 
personally liable thereon. Brass was the con
tractor with the board for the erection of a 
manse. If the contract had been completed, 
$817.85 would have been owing to him : hut 
the trial Judge found that it had lieen left 
uncompleted to the value of $80. This was 
allowed to be set off against the amount of 
the plaintiff's claim : and it was contended 
that the defendants were entitled further to 
retain 10 per cent, of the contract price for 
thirty days after the completion of the con
tract, under the provisions of the Mechanics’ 
Lien Ordinance :—Held, that the defendants 
were not so entitled. McDougall v. Mr Lain.
1 Terr. L. R. 450.

Partnership — Liability — Evidence - 
Authority of Manager.]—Action against the 
members of a partnership carrying on business 
under the name of the O. T. L. Co.. M « 
promissory note reading ns follows :—“ Sixty 
days after date \.«- promise to pay I*. & I! 
or order $407.29 at the Imperial Bank here:
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value received and signed “ W. L). It., 
Manager, O. T. L. Co. —Held, Wet more, J.. 
dissenting, that evidence of the circumstances 
surrounding the making and the accepting of 
ihe note was admissible for the purpose of 
shewing who was intended to be liable on the 
note. That, on the terms of the note and the 
evidence of the surrounding circumstances in 
ihis case, the defendants were liable. The de- 
fendants carried on a lumbering business in 
partnership. K. was their manager at the 
place of operations. The partnership kept in 
the vicinity of their mill a boarding-house, at 
which their workmen boarded, and a store for 
the sale to them of supplies. It. ordered goods 
which were used in the boarding-house, the 
store, or the mill :—Held, that the ordering 
of the goods was within tin- scope of lt.'s 
authority, and that the defendants were there
fore liable. Ferguson v. Fairchild. 1 Terr. 
L. It. 32».

Payment Trice of goods—Destruction by 
lire — Application of insurance moneys—Iu- 
terest of vendees—Insurable interest—Trust 
—Notice—Indemnity. Imperial Hank of Can
ada v. Ilinncgan, 5 O. W. It. 247.

Payment—Accord and Satisfaction—.1J in
take—Principal and Agent.J—On being press
ed for payment of the amount of n promissory 
note, the defendant offered fo convey a lot 
of land (which he then shewed to the plain
tiffs' agent) to the plaintiffs in satisfaction of 
the debt. The agent, after inspecting the 
land, made a report to the plaintiffs, but 
gave an erroneous description of the property 
to be conveyed. On being instructed by the 
plaintiffs to obtain the conveyance, the plain
tiffs' solicitor observed the mistake in the de- 
s-riplion and took the conveyance of the lot 
which had actually been inspected at the time 

I the offer was made. More than a year after
wards the plaintiffs sued the defendant ou 
tin- note, and he pleaded accord and satisfac- 
ti-in by conveyance of the land. In their reply 
the plaintiffs alleged that the property con
veyed was not that which had been accepted 
by them, and at tin- trial the plaintiffs re
covered judgment. On appeal to the full 
Court the judgment at the trial was reversed 

mi the action dismissed : ■— Held, affirming 
the judgment in 9 It. (\ It. 257. that the 
plaint ifTs were hound to accept the lot which 
had been offered to and inspected by their 
agent in satisfaction of the debt, and could 
not recover on the promissory note. Pither 
v. 1/« nicy, 23 Ocv. N. «54, 32 S. ('. It. 051.

Payment -Collateral security — Mortgage 
"f b-asi-—Receipt of rents by creditor—Charg
ing creditor with rents not collected. Barton 

'AU» rt, 4 O. W. It. 40<5.

Payment by Plaintiff - Liability of dé
fendant ns joint maker—Contribution — De
fence—< 'omiterelaiin—Acc-ounts—Costs. /)nn- 
'«« v. Tobin (B.C.), 2 W. L. R. 300.

Payment to Agent- Authority to receive 
| Notice to maker to pay to principal. Mur- 
| Ph v. Canning (N.W.T.), 2 W. L. It. 103.

Place of Payment -Place of Making— 
Mldicffon of Courts of Another Province— 
I’l'ilion of Domicil—Statutes.]—Action on 
promissory notes dated and payable at Mon
tai m tin- province of Quebec. Plea to the 

D—7

jurisdiction, the defendant alleging that he 
was domiciled in Ontario and served there, 
and that the cause of action did not arise in 
Quebec because the notes were made and sign- 
eel in Ontario, although dated at Montreal :— 
Held, that «53 V. c. 38 does not affect prior 
elections of domicil made tacitly in a note by 
virtue of 52 V. e. 48. in force when the notes 
were made. 2. That the election of domicil 
was one of the terms of the contract, and a 
right could not be affected by a subsequent 
statute. Merchants Hank of Halifax v. (irn- 
ham, 3 Q. P. It. 415.

Pledgee of Promissory Note—Holder 
—Exchange.]—1. A pledgee of a promissory 
note given as collateral security, is a holder 
in good faith. 2. A promissory note given in 
exchange for another note which had been 
handed over by the owner for collection, i< the 
property of the person who owned the note for 
which it was given in exchange. Belanger v. 
Robert, Q. R. 21 S. (’. 518.

Power of Agent for Collection to 
Compromise—Striking out claim for wages. 
(luenot v. (iirurdot, 1 O. W. R. «5518.

Prescription Votarial Note en Hrcret 
—Term. |—A promissory note made before a 
notary en brevet, signed by a farmer, in 
favour of a person who is not a trader, for 
money lent, is subject to a prescription of 510 
years. Robert v. Charbonnean. ij. U. 22 S. 
C. 466.

Prescription--Part Payment — Proof of 
—Payment by Curatoi of Insolvent.]—In a 
commercial matter part payments, amounting 
to a tacit acknowledgment, having the effect 
of interrupting prescription, may he proved 
by witnesses. 2. Article 1235. line 1.
does not apply to a promissory note, the proof 
of promissory notes and hills of exchange 
being, by the terms of Art. 2341. subject to 
the law existing in England in 1849. 3. The 
payment of dividends by the curator of a 
person who lias made an assignment of his 
property, has the same effect as to interrupt
ing proscription as a payment made by tin- 
debtor himself. Boulet v. Metayer. Q. R. 23 
S. c. 280.

Prescription — Statute of Limitations— 
Acknowledgment — Executor dc Son Tort — 
Payments by — Bills of Exchange Act — 
Dominion and Provincial Legislation.|—A 
payment or acknowledgment by an executor 
de son tort cannot be relied upon to prevent 
the Statute of Limitations from operating as 
a bar, where the action in which it is set up 
is brought against the lawful personal repre
sentative of the deceased. Rut where the 
executor de sou tort has made payments of 
interest in respect to n promissory note, with
in six months before I lie act ion commenced, 
and the holder of the note brings action 
against him to make him answerable to the 
extent of the goods of the deceased come to 
his hands, it is not open to the defendant, 
for the purpose of preventing n payment 
giving a new start to the Statute of Limita
tions (which effect it wouold have if made 
by the lawful personal representative), to 
rely on his having been a wrongdoer and 
not the true representative. As between 
himself and the plaintiff, ns respects pay
ments made by the executor de son tort and
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I heir effect, the lutter is lo be treated ns 
i he true representative of the deceased. The 
Bills of Exchange Act does not deal with the 
consequences which are to flow from the 
character which, according to its provisions, 
is attached to the promise which a bill or note 
contains, and therefore these consequences fall 
to be determined according to the law of the 
province in which the liability is sought to 
be enforced, Cook v. Dodd», 23 Occ. N. 325, 
li O. L. It. 008, 2 O. W. R. 330.

Pr- sentment — Pleading — Waiver — 
Amendment—Jurisdiction of County Court. 1 
—The plaintiffs inserted the defendant’s ad
vertisement in two of their publications for 
the sums of $10 and $15 respectively. 
Separate agreements were made in respect 
to each publication, but the agreements were 
made at the same time, and the defendant, 
at the same time that the agreements were 
made and signed, gave the plaintiffs his pro
missory note for the sum of $25 payable four 
months after date at the defendant’s office. 
The plaintiffs’ statement of claim contained 
claims based upon the note and upon the 
original consideration :—Held, that the claim 
based upon the original consideration was 
within the jurisdiction of a County Court. 
The defence that the note was not presented 
for payment, and that while it was current, 
the remedy upon the consideration was sus
pended, must be pleaded. If the defendant 
were allowed to amend by pleading such de- 
fence, the plaintiffii should also in- allowed to 
amend by alleging that presentment was 
waived by subsequent promis» s in writing to 
pay. Something was to be inferred from the 
duty of a clerk whose duty it was to make 
presentments, and who testified that he had 
done so in the case in question. Sharp v. 
Power, 33 N. S. Reps. 371.

Protest—Waiver—Curator of Insolvent.] 
—The curator appointed upon an abandon
ment of property under the Code of Proce
dure has no authority, more particularly, ns 
in the present case, without leave of a Judge 
of the Superior Court or the advice of the 
creditors or inspectors, to waive on behalf 
of the insolvent protest of a promissory 
note indorsed by the latter, and a waiver 
under such circumstances does not bind the 
indorser. Judgment in Q. It. 22 S. C. 474 
affirmed. Denenberg v. Mendelshon, Q. R. 23 
8. C. 128.

Protest—Waiver—Curator of Insolvent.] 
—The curator to an abandonment of property 
has no right to waive protest of a promissory 
note of which the insolvent is the indorser. 
Molsons Hank v. Steel. Q. R. 23 S. C. 316, 
5 Q. P. It. 84.

Protest—Waiver—Form of Pleading.]— 
The words “ I hold myself responsible for 
the note," written and signed by the indorser 
upon the face of the note, amount to a 
waiver of protest; and a declaration alleging 
this fact is sufficient law. Ranger v. Aumais, 
5 Q. V. R. 184.

Power of Attorney—Renewal of Ac
commodation Note—Indorsmcnt by Agent— 
Authority of Agent—Extension of Time for 
Payment.]—A power of attorney given by 
one person to another authorizing the latter 
to attend to the affairs of the former, does

not empower the attorney to indorse a pro
missory note for the accommodation of the 
maker thereof, although Buch note may b»? 
a renewal of an accommodation note In
dorsed by hi- principal. The holder of
promissory note who consents to a renewal 
thereof is deemed to extend the time, so far 
as the maker is concerned, for payment, to 
the time the renewal falls due. An indorser 
of a promissory note has a right to avail 
himself of an extentiou of time given to the 
maker. Molsons Bank v. Cooke, Q. R. 27 
8. C. 130.

Purchase Price of Shares Misrepre 
sentations as to value—Confidential adviser 
Agency—Evidence. Atlas Loan Co. v. Davis. 
5 O. W. It. 31.

Renewal — Consideration—Acknowledy 
ment of Value—Connection.]—The company 
respondents sued on a promissory note signed 

: by the appellant and payable to the order of 
I the respondents, for value received. The re

spondents admitted that they paid no cash 
consideration to the appellant for this note, 
but stated that it was given in part renewal 
of a previous note for a similar amount, 
which appellant executed in favour of one 
8., and which was indorsed and transferred 
to respondents, with another of like amount, 
in settlement of the overdrawn account of 
8., who was their general manager:—Held, 
that where the connection between the first 
note, for which valid consideration was re
ceived, and the notes given in renewal thereof, 
is clearly established, want of considérât ion 
is not a valid defence to an action by the 
payee against the maker on a renewal note 

I in which the latter acknowledges to have 
| received value. 2. Such connection may be 
I proved, as in this case, by a consecutive and 

uninterrupted series of dates in the payee's 
books in regard to the transaction, together 
with the probability that the payee would not 
have surrendered a valid note without re- 

| eeiving a valid renewal. 3. Even in the ab- 
I sence of positive proof that the first note 

was indorsed by S. to the company, the Court 
I may reasonably presume that such was the 
I case from the fact that it was delivered to 

the company and was in custody of the com
pany's cashier, together with the fact that 

I the note now sued upon was given by appel
lant tor value received and was payable <ii 
rectly to the company. Ross v. Western 

j Loan and Trust Co., Q. R. 11 K. B. 292. 
I Release—Proof ~by Entries in Books—

Transfer Without Indorsement — Notice of 
j Transfer.]—Where the payee and the maker 
| of a promissory note agree that it should 

he released, but the note is afterwards trans
ferred by the payee, with other assets, to a 
company incorporated to take over the busi
ness of the payee, the maker may prove the 
release of the note by entries made in the 
company’s books, with tin- knowledge and 
under the direction of the payee, and by 
corroborative verbal evidence of other officers 
of the company. 2. When a promissory note 
is transferred after maturity, not by Indoi 
ment, but by being included in a general 
transfer of the assets of a business, the per
son acquiring the note - must have notice of 
the transfer served on the maker before a 
right of action exists in favour of such 
transferee. In re Prowse and Njcholson. 
M. L. R. 5 Q. B. 151, followed. Clonbroek 
Steam Boiler Co. v. Browne, Q. R. 18 S. 
C. 375.
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Revendication -Summary Procedure.] — 

An action by which the plaintiff demands 
ihut a certain promissory note shall be given 
up to him or declared void and of no effect, 
is uf a summary nature. Ekeuberg v. 
Mousseau, 3 Q. I*. R. 348.

Security for Debt Husband and Wife 
—Parent and Child—lIndue Influence—Lark 
of Independent Advice—Conspiracy.]—C., a 
man without means, and W„ a rich money 
ender, were engaged together in stock specu
lations, W. advancing money to C. at a high 
rate of interest in the course of such business. 
( . being eventually heavily in the other’s 
debt, it was agreed between them that if C. 
could procure the Signatures of his wife and 
daughter, each of whom had property of her 
own, ns security, W. would give him a fur
ther advance of $1,000. Though unwilling 
at lirst, the wife and daughter finally signed 
promissory notes in favour of C. for sums 
aggregating over $7,000, which were de
livered to W. Neither of the makers hod 
independent advice :—Held, reversing the 
judgment to the Court of Appeal, Adams v.
« ox. 2 O. W. R. 03, 3 O. W. R. 32, 4 O. W. 
It. 15, 5 O. W. R. 419. Taschereau, C.J.C., 
dissenting, that, though the daughter was 23 
years old. she was still subject to the domin
ion and influence of her father, and the con
tract made by her without independent ad
vice was not binding :—Held, also, Tasche
reau, V.J.C., and Killam, J., dissenting, 
that his wife was also subjected to influence 
by C. and entitled to independent advice, 
and she was, therefore, not liable on the 
note she signed. Per Sedgewick, .1., that 
the evidence produced disclosed that the 
transaction was a conspiracy between C. and 
W. to procure the signatures to the notes, 
and that the wife of C. was deceived ns to 
Ins financial position and the purpose for 
which the notes were required. Therefore 
the plaintiff could not recover. Coir v. 
Worn*. 25 Occ. N. 25, 35 S. (’. R. 303.

Signatures Procured by Representa
tion that Another Would be Ob
tained—Failure to obtain—Absence of re
pudiation—Consideration—Indorsee —Holder 
in due course for value without notice. First 
National Bank of Minneapolis v. McLean 
( Man. I. 1 W. L. R. 538.

Stamp Act, 1853, s. 19 (Imp.)—Ap-
plication to British Columbia—Bills of Ex
change Art—Company — Cheques.]—Section 
19 of the Stamp Act, 1853 (Imperial), which 
exonerates bankers from liability if they pay 
on what purports to be an authorized in
dorsement. is inapplicable to British Colum
bia. and hence did not come into force by 
virtue of the English Law Act. Even if it 
were brought into force, it was annulled by 
the repugnant legislation of the Bills of Ex
change Act. although not mentioned in the 
repealing schedule to the Act. The Canadian 
Bills of Exchange Act was intended to modi
fy and alter ns well ns to codify the law re
lating to bills of exchange, cheques, and pro
missory notes. A local manager of an in
corporated company, who was authorized only 
to indorse cheques for deposit with the Bank 
of British Columbia, indorsed and cashed at 
the Bank of Montreal cheques payable to the 
company drawn on that bank :—Held, that 
the Bank of Montreal were liable to the 
company for the amount of the cheques so

cashed. U inton Electric Co. v. Bank of 
Montreal. 23 Occ. X. 292, 9 B. C. R. 545.

BILLS OF LADING.
See Ship.

BILLS OF SALE AND CHATTEL MORT
GAGES.

Absolute Transfer — “ Defeasance ”— 
Oral Understanding—Property Remaining in 
(Iran tor's Possession—Filing — Renewal.] — 
The defendant, a constable, levied ujion goods 
and chattels in the possession of S. under 
an execution issued on a judgment recovered 
against S. by M. At the time of th, 'evy 
the goods were covered by a bill of sale to 
the plaintiff to secure $150. The document 
purported on its face to be an absolute trans
fer, with a right to Immediate possession, but 
it was referred to in the affidavit as a bill 
of sale, and the evidence shewed that there 
was an understanding, not reduced to writ
ing, that S. should get the property back on 
payment of the amount secured. After the 
filing of the bill of sale, the proiierty was 
allowed to remain in the possession of S. ;— 
Held, that the fact of the property remaining 
in the possession of the grantor was not a 
fraud in itself, but a matter for the con
sideration of the trial Judge, and he having 
found that the amount named as the con
sideration was due from the grantor to the 
grantee, and that the transaction was not 
tainted with fraud, and the amount of pro
perty transferred not being excessive, there 
was no reason for disturbing his finding. 
The same principle would apply to the fact 
that the provision for redemption of the pro
perty covered was not reduced to writing. 
The oral agreement for the return of the 
property was not a “ defeasance ” in the 
sense in which that term is used, and the 
section of the Act which requires every de
feasance to which a bill of sale is subject to 
be filed with it. was not applicable. The bill 
of sale having been made and filed prior to the 
passage of the Bills of Sale Act of 1899 :— 
Held, that it was validly filed subject to the 
special clause as to the filing of a renewal 
statement, and, the time prescribed for the 
filing of a renewal statement not having 
elapsed, that the bill of sale was in no way 
affected by such provision. Fraser v. Mur
ray, 34 N. 8. Reps. 180.

Actual and Continued Change of
Possession - -Rights of execution creditors— 
Rule 350 (N.VV.T.)—Consideration—Past in
debtedness—False statement in bill—Inter
pleader. Mueller v. Cameron (N.W.T.), 2 
W. L. R. 524.

Chattel Mortgage — Renewal—Change 
of possession—Parent and child—Execution 
creditor : Uoodyear v. Goodyear, 1 O. VV. R. 
405.

Chattel Mortgage — Renewal—State
ment of Payments—Repetition.]—In an in
terpleader matter between an execution cre
ditor and a chattel mortgagee of the execu
tion debtor, the validity of the renewals of 
a chattel mortgage was questioned, on the
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ground that, while the first renewal state
ment shewed all the payments made during 
the year and the total amount due. the sub
sequent renewal statement began with the 
total amount due in the preceding statement, 
and did not repeat the payments there set 
out and credited:—Held, sufficient. Christ in 
v. Christian. 1 O. L. It. «534. -followed. Kerr 
v. Roberts, 17 Oc. N. 337, overruled. Judg
ment of Mac Watt. Co.J., in the 2nd Divi
sion Court, Lambton. 3 O. W. It. 327. affirm
ed. Rogers v. Marshall, 24 Occ. N. 172,
7 O. L. It. 291, 3 O. W. It. 327.

Chattel Mortgage — Seizure under — 
Breach of trust—Damages. Watts v. Sale,
1 O. W. It. tiKl, 2 O. W. It. 1020.

Chattel Mortgage—Seizure under with
out default—Possession of goods till default 
—Absence of re-demise clause—Collateral 
security—Covenant to keep up stock—Arrears 
—Interest—Issue of writ of summons—Con
dition against selling—Damages : Stevens v. 
Duly. 1 O. W. It. 021.

Consideration Indorsement of Promis
sory Note.|—Under s. 50 of the Bills of 
Exchange Act, 1800, a person who indorses 
a promissory note, not indorsed by the payee, 
is liable as an indorser to the latter. Judg
ment of the Court of Appeal, 2 O. L. It. 03, 
21 Occ. X. 375. on this point- reversed. The 
provisions of the Ontario Bills of Sale Act 
requiring the. consideration of a chattel mort - 
gage to be expressed therein is satisfied when 
the mortgage recites that the indorsement 
of a note is the consideration, and then sets 
out the note. Only the facts need he stated, 
not their legal effect. Judgment of the Court 
of Appeal on this point affirmed. Robinson 
v. Mann, 22 Occ. N. 2, 31 8. C. II. 484.

Description — Construction — Ejasdnn 
Generis Rale.]—Held, that the following de
scription in a chattel mortgage. “ All office 
fixtures, lamps, desks, chairs, furniture, sta
tionery. and all goods, chattels, and effects 
now in the store and office of the mortga
gors." did not include a safe, the general 
words being restricted by the preceding words. 
Goldie v. Taylor, 2 Terr. L. It. 298.

Document Having Effect of Bill of 
Sale Taking Possession Under—Necessity 
for Filing—“Hirer, Lessor, or Bargainor."] 
—Action for a declaration that a transfer 
of goods from the defendant to his brother, 
was void under c. 11 of the Acts of 1898. 
and ss. 1. 3. and 4 of It. S. X. S.. 5th ser., 
c. 92. because it was not filed. By the docu
ment in question the defendant transferred 
a stock of goods in store to the amount of 
$1,500, and agreed to pay for the same 
by paying notes of B. & Co. to the amount 
of $500. and by giving ten notes for the 
balance of $100 each, one payable every six 
months. The document concluded : “ The 
said (1. II. to hold the goods in store, and 
whatever goods may come in after shall be
come the property of the said G. II. until the 
said G. II.'s claim is paid in full. If I fail 
to pay any of the above named notes, the 
said G. II. can take over possession of the 
business and all stock in the said store at 
time of me failing to meet or pay above 
or aforesaid named notes." This document 
was not filed, and was not accompanied by 
any affidavit. After (1. II. had taken posses
sion of the stock of goods under the power, 
plaintiffs attached the goods ns the property

of an absent or absconding debtor, and sought 
to have the transfer set aside.—Held, that 
the document in question came within ilv 
term “ bill of sale, as defined by U. S, X. 
S. •. 92. s. 10. and should have been filed, 
and was liable to be defeated for non-filiiu 
up to the time tliat G. II. took possession 
under it :—Held. also, that G. II. did um 
come within the category of a “ hirer, lessen 
or bargainor." within the meaning of s. ; 
of c. 92. and that such section had tier, 
fore no application. Manchester v. Ilills. 
34 X. S. Iteps. 512.

Execution—Filing—Validity — Ren v , :
Machinery Interpleader Rights of < 

lion creditor—Payment 0114 of court—Cosk 
Trnssler Brothers Limited v. Quinn, (i O. W.
It. 371.

Failure to Renew V tv Bill— Pre1 ee, 
Agra an at—l alidity—Absence of Fraud 
Statute of Frauds—Possession—Affidavit 
Commissioner — Solicitor. |—A bill of salt- 
given in connection with the sale of a business 
held by the vendor for the benefit and pro
tection of tile plaintiff, who had indorsed 
certain promissory notes given by the vendee 
in payment of the purchase money, having 
expired, in consequence of failure to reiinv 
it under the provisions of the Act. the plain
tiff, in pursuance of an agreement made at 
tin- time of the sale, demanded and received 
a second bill of sale, to secure the ninmim 
for which he remained liable in respect of 
the original indorsements, as well as - ti m 
amounts for which lie had become liable as 
indorser of other promissory notes. There 
being no question pf insolvency on tin pan 
of the maker at the time the second bill of 
sale was given, and no fraudulent purixw, 
and the terms of the agreement being ac
curately set forth .—Held, that there was 
no pretence for holding the bill of sale void 
under the Statute of Elizabeth : that the 1 
that the plaintiff had taken possession under 
iiis bill of sale, and was in possession ai tla- 
time tin- sheriff made his levy, was sufficient, 
in the absence of fraud, to enable the plaintiff 
to maintain his action ; and. following 
Creighton v. Reid. 27 X. S. Reps. 72. thaï ill- 

: affidavit to the bill of sale was not bail be
cause it had been sworn before the solicitor 
by whom the bill of sale was prepared. 
Moshi r v. O'Brien. 37 X. K. Reps. 280.

Foreign Chattel Mortgage — R< in a nil
of Goods to Territories—Non-registration 
Rights of Mortgagee—Bona Fide Purchaser.\ 
—A chattel mortgage made in a foreign eoim- 

| try upon goods there, which is valid and 
j binding there as against not only the mini 
! gagor, but also subsequent mortgagee and 
! purchasers is valid and binding to tin- sane 

extent in " the Territories, notwithstanding 
that the provisions of the Bills of Sale Or- 

i (finances of the Territories have not I»- 
complied with. Where, therefore, goods then 

I being in a foreign country were comprised 
! in such a mortgage and subsequently removed 

to the Territories, and there taken by di
ligent of the mortgagee out of the poss- «iuii 
of a bona fide purchaser for value v iiliwn 
notice to the mortgagor, and the latter sir 
the agent for conversion:—Held, that 11>'“ 
plaintiff could not succeed. Bonin v. Robert
son. 2 Terr. I* It. 21. 14 Occ. N. 150.

Indorsement of Note Payment net
ting Aside Mortgage.]—While the in-' sing
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by a lx-rxon not a party to a note of his 
inline upon it. before it lias been indorsed by 
the payee, is not an indorsement in the legal 
sense so as to make that person legally liable 
to the payee, a chattel mortgage to the in
tending indorser to secure him against the 
liability intended to lie incurred cannot lie 
set aside by the mortgagor's assignee for 
creditors after the mortgagee has paid the 
note in question. Robinson v. Mann. 21 ()ee. 
v :.7.\ 2 O. L. R. <53.

Invalidity of Bill of Sale—Transfer of 
goods in the ordinary course of business— 
Sale of stock en him Application of Hills 
if Sale Act. (Ireenburg v. Lenz (B.C.),

2 W. L. It. <54.

Registration Subsequent Purchaser — 
Uemurul of (loads. |- l 'or ^mrposes of regis- 
irati«*ii of deeds the North-West Territories 
is divided into districts, and it is provided by 
Ordinance that registration of a chattel 
mortgage, not followed by transfer of posses
sion, shall only have effect in the district 
in which it is made. It is also provided that 
if the mortgaged goods are removed into an
other district, a certified copy of the mort- 
gnge shall he filed in the registry officer there
of within three weeks from the time of re
moval. otherwise the mortgage shall be mill 
and void as against subsequent purchasers, 
etc. : Held, reversing the judgment in ap
peal. that the " subsequent purchaser” in 
Niieli case must lie one who purchased after 
the expiration of the weeks from the time 
of removal, and that, though no copy of the 
mortgage is filed as provided, it "is valid 
ns against a purchase made within such 
period. Ilulbert v. Peterson. 2.1 Oee. X. US. 
3(5 S. (’. It. 324.

Renewal — Statement—Affidavit—Pa y- 
no nts—Principal—Interest.]—The objection 
taken to the validity of a chattel mortgage 
was, that the renewals were not sufficient, 
in that (1) they were not signed by the 
mortgagee, and (2) were not upon their face 
sufficiently explicit in regard t the payments 
made. On the hack of each -internent was 
mi affidavit, signed by tin mortgagee and 
sworn by him. referring to the statement 
upon which it was indorsed :—Held, follow- 
ing Barber v. Mnughnn. 42 V. ('. It. 134. 
that this might be read as part of the state- 
»i“iii and being so read shewed the state
ment to he that of the mortgagee, which was 
nil that the statute required : R. S. O. 1897 
«’• 148. s. 18. The statement of payments 
made did not set forth in detail the date 
and amount of each payment made, hut only 
file total sum paid. It went on to state 
“ that no payments have been made upon the 
said mortgage but.it clearly shewed that 
payment of a certain sum had been made 
•hi account of interest, and no other pay
ments Held. that the statute had been 
sufficiently compiled with. Cliristin v. 
t'hristin. 21 Oee. X. 284. 1 O. I., It. <534.

Right of Mortgagor to Possession —
Seizure by mortgagee — Damages—Counter- 
claim — Costs. t'lau v. Canada Grocers. 
Limited, 3 O. W. It. 850.

Sale of Business ns a Going Concern
—Chattel Mortgage bg New Firm Covering I 
nook Debts.] — V. & V. sold their grocery 
miftiness. including all their stock in trade

and book debts, to 11. & B., who shortly after
wards gave a chattel mortgage to E. cover
ing the stock-in-trade of the grocery business 
and also all book debts due to II. & B. in 
the business carried ou by them as grocers. 
—Held, that the book debts originally due 
to V. &. C. and assigned by them to II. & B. 
were covered by the chattel mortgage. Robin
son V. Fining. 24 Oee. X. 343, 10 It. (’. It. 
4<S<i.

Sale or Exchange of Mortgaged 
Property Verbal License—Ordinary Course 
of Hu sine ss. )—The defendant, a farmer, exe
cuted a chattel mortgage to one M„ whereby 
lie assigned all the goods, chattels, and pro
perly mentioned in a schedule, and also any 
and all the property that might thereafter 
he Itought to keep up the same, in lieu thereof 
and in addition thereto, either by exchange 
or purchase. The instrument also contained 
a proviso that the defendant should remain 
in possession of the mortgaged property un
til default, with power to use the same in 
the ordinary way while so in possession, but 
with full power, right, and authority to 
M. to enter ami take possession of the pro
perty in case of default of payment, or on 
the death of the defendant, or in the event 
of the seizure of the property at the suit of 
any creditor, or iu the event of the defendant 
disposing of or attempting to dispose of or 
make away with said property or of any 
part thereof without the written consent of 
M. Included in the property mortgaged was 
a stallion, which, a few months after tie* 
execution of the mortgage and before any 
default on the part of the defendant, but 
without the written consent of M„ he ex
changed with the plaintiff for a horse belong
ing to liiin. After the exchange the plaintiff, 
having discovered that the stallion was cover
ed by the mortgage, attempted to avoid the 
transaction, sending the stallion back to the 
defendant and demanding the return of his 
own horse, which the defendant refused to 
deliver ;—Held. that, as the mortgage must he 
taken to contain the whole contract entered 
into between the defendant and M„ the Judge 
of the Cour»: below was in error in giving 
any effect to a mere verbal license, which 
preceded the mortgage and was not in har
mony with many of its provisions; and 
that it was clearly a condition of

! the mortgage, and the intention of the 
parties thereto, that the defendant should he 
allowed to sell or exchange the mortgaged 

j property, provided such sale or exchange was 
I in the ordinary course of the defendant's busi

ness. and. as whether this exchange had been 
! in the ordinary course of the defendant's 
; business or not. was a question of fact which 
I had not been passed upon by the Court below,
1 there should lx* a new trial in order to have 

that point determined. McPherson v. Moody, 
31 X. B. Reps. 51.

Sale Without Change of Possession
I — Absence of Fraud —Pledge—Third Per

sons.]—The sale of an immovable thing, not 
followed by change of jsissession. but made in 

j good faith and without fraud, even if the 
i purpose be to give the article in pledge to 
I the purchaser, transfers the property to him 

as well against third persons as between the 
contracting parties. Hergeron v. Campeau,

1 Q. R. 25 8. C. 2(5.

Security In Form of Absolute Sale—
Hills of Sale Ac/.] When the transaction
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evidenced by an instrument in the form of 
an absolute bill of sale is in fact the giving 
of security for an existing debt, the parties 
cannot evade compliance with ss. 2 and It of 
the Bills of Sale Act. K. S. O. 1897 c. 148, 
merely by the form of the instrument. If, 
however, the real transaction is a sale with 
a right of re-purchase upon certain terms, the 
vendor can only be required to observe the 
provisions of s. 0. Hope v. Parrott, 24 Occ. 
v 206, 7 O. L. B. 196, 2 O. w. R. 248 8 « ' 
W. It. 499.

Taking Possession - Bills of Sale Act— 
Defeasance—Authority of Partner to Execute 
Bill—Locus Standi of Creditor.]—Where the 
goods comprised in a bill of sale were within 
21 days after its execution bona fide taken 
possession of by the bargainee, the Bills of 
Sale Act was held not to apply, and it was 
immaterial that the bill was subject to a de
feasance not contained in it. Semble, that a 
judgment creditor of the bargainors (a part
nership t had no locus standi to attack the 
bill on the ground that a member of the linn 
had no authority to execute the bill on behalf 
of the firm :—Held, that he had implied au
thority, or that his act was ratified, or that 
his partners were estopped from denying his 
authority. McClary Mfg. Co. v. Howland, 9 
B. C. B. 479.

Transfer of Ownership of Goods —
Possession Retained—Rights of Creditors— 
Fraud—Preference—Pressure.]—The defend
ant, by an agreement in writing, transferred 
to the opposant, his creditor, the ownership of 
his furniture, as security for the opposant’s 
claim. The transfer was made subject to a 
right on the defendant’s part to recover the 
ownership, on paying the amount of his in
debtedness. for which lie had given the 
opposant a demand note. By the contract 
transferring the effects, it was agreed that 
the opposant should have the right to take 
possession of the effects if the note were not 
paid, and that the effects should he left in 
the defendant's possession until he made de
fault. The note lmd not been paid, but some 
small payments had been made on account, 
and judgment bad been obtained by the oppo
sant on the note. The effects transferred 
having been seized in the defendant's posses
sion by the plaintiff, a judgment creditor, the 
opposant claimed them as his property, under 
the transfer :—Held, that where there is no 
evidence of intention to defraud or of simu
lation. a debtor from whom his creditor de
mands security, can. for the purpose of fur
nishing such security, transfer to the creditor 
the ownership of movable effects, so as to give 
the latter, without his taking possession of 
the movables transferred, a good title thereto 
as against other creditors of such debtor, in
cluding even a creditor anterior to the one 
whose claim was secured by the transfer. 
Creed v. Hacniel, Q. R. 24 S. C. 178.

Valid Agreement to Give Mortgage
—Mortgage. Subsequently Given — Right to 
Rely on Agreement.]—Where an agreement 
to give a chattel mortgage is duly made and 
registered under R. S. O. c. 148. s. 11, and 
subsequently a mortgage is made and regis
tered, the giving of such mortgage, whereby 
the legal estate becomes vested in the mort
gagee, fines not r,evest in the debtor the equit
able title which the mortgagee had by virtue 
of the agreement, but it continues to exist as 
before, and the mortgagee is enabled to rely

on it where the legal mortgage is ineffectual 
for any purpose. Judgment of Boyd, 2 
O. L. R. 128, 21 Occ. N. .178. affirm .I 
Fisher v. Bradshaw. 22 Occ. N. 281, 4 O. !.. 
R. 162, 1 O. W. It. 282.

Validity—Form — Witness — Affidavit of 
Execution — Irregularities — Interpleader 
Amendment of Affidavit.]-—The Bills of Sale 
Ordinance, C. O. 1898 c. 43, s. 7, provides 
that “ except, &c., a mortgage . . . may
be made in accordance with form A . .
Form A., in the place intended for the wit 
ness's signature, has the words, “ Add name, 
address, and occupation of witness." No form 
of affidavit of execution is given :—Held, that 
neither (1) the omission to state the address 
and occupation of the witness after his signa
ture. nor (2) the omission of the deponem's 
name and oecumtion in the body of the 
affidavit of execution, which was signed by 
him, nor (3) the omission to state in the 
jurat a more definite place than "the North- 
West Territories,” rendered the registration 
of the mortgage invalid. The claimant in in 
terplender was allowed an adjournment to 
amend the affidavit supporting his claim. 
Commercial Bank of Manitoba v. Fehrrn- 
bach, 4 Terr. L. R. 335.

BISHOP.

Sec Will.

BLASPHEMY.

Sec Public Morals.

BOARD OF HEALTH.
See Public Health.

BOND.
Breach -Agre< nt to Exchanyi Land- 

Infant— Indent n f //.] — The plaint ill and an 
infant owner - land entered into an agree
ment for the \change of land, the laud of 
the plaintiff being subject to a mortgage, tin* 
interest upon which to a certain date la* 
agreed to pay, nothing being said in the agree
ment as to payment of the interest after that 
date. The defendant gave a bond to the plain
tiff conditioned to be void if the infant owner, 
after arriving at the age of twenty-one years, 
should convey his land to the plaintiff, and 
should “ do and perform all acts, covenants, 
and agreements to be done and performed by 
him as in the said agreement mentioned. 
The infant went into possession of the plain
tiffs' land, but, the interest after the named 
date not having been paid, the land was sold 
by the mortgagee before the infant attained 
the age of twenty-one years, and the infant 
upon attaining that age did not convey Ins 
land to the p'aintiff :—Held, though the in
fant was impliedly bound to indemnity the 
plaintiff against payment of interest after 
the named date, yet that right of indemnity
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was not to be enforced until the infant attain
ed his majority, the plaintiff in the meantime 
being primarily liable to pay the interest ; 
and that, not having done so, he was in de
fault and not in a position to complain of the 
infant's refusal to convey or to enforce the 
bond :—Held, altar, that the implied obligation 
to indemnify was not an act, covenant, or 
agreement within the agreement, and, there- 
fore, not within the Bond. Learn \. Bag 
nail. 21 Occ. N. 223. 1 O. L. It. 472.

Breach — Penalty—Damages—Commence
ment of Action — Subsequent Breaches.] — . 
Held, per Tuck, C.J., McLeod and Gregory, i 
JJ„ that in an action on a bond conditioned 
for maintenance, where the breach assigned 
is refusal to maintain, the plaintiff may re
cover the whole penalty as damages." In ' 
assessing the damages the jury are not : 
limited to those suffered up to the time of 
the issue of the writ; but they may take into 
consideration the damages up to the time of 
the trial, and that there has l ?i a com
plete breach of the condition. Per Han- 
mngton, Landry and Barker, JJ., that judg
ment may be entered for the penalty upon 
which subsequent breaches may be assigned 
under 8 & !» Wm. IV. c. 11, but damages can 
only be assessed on the breaches assigned up 
to the commencement of the action. Barthe- 
lottc v. Mclanson, 31» N. B. Reps. 052.

Limit Bond — Action on- -Defence—Dr- 
tension of Time after Breach.]—See Kelly

Thompson, 85 N. B. Reps. 7is.

See Principal and Surety.

BONUS.

Sec Municipal Corporations.

BOUNDARIES.

Action to Settle — Formalities of—Dis- I 
Peasing with — Appointment of Surveyor by j 
Consent.]—In an action for the settlement of i 
a boundary the parties may consent that a 
surveyor be appointed to tix the boundary 
without proceeding with the formalities of 
measurement and preparation of a plan. 
Lacroix v. Lanctot, 7 Q. P. R. 24.

Trespass — Line Fence — New Trial — 
Onus.] — The plaintiff and defendant were ; 
owners of adjoining lots of land, the title to 
which was derived from the same original 
grantor. The plaintiff’s lot was described as 
being bounded on the north by the south line 
of the defendant’s lot. In an action for tres
pass the plaintiff complained that the defend
ant, in erecting a new fence, had placed it on 
a line different from the line of the fence 
which existed previously, and whi<4i was ad
mitted to have been on the true line between 
the two lots. The question whether the de
fendant had. as a matter of fact, departed 
from the old line or not, having been left 
undetermined :—Held, that there must be a 
new trial. Per Weatherbe, J. (dissenting I. 
that the burden was upon the plaintiff to 
Ptove the south line of the defendant’s lot,

and that, ns she had failed to do so, she could 
not recover. Dixon v. Dauphinee, 34 N. S. 
Reps. 23».

I See Municipal Corporations—Railway 
I —Schools—Title to Land — Trespass to

BREACH OF PROMISE OF MARRIAGE

See Husband and Wife.

BRIBERY.

See Parliamentary Elections—Penalties 
and Penal Actions.

BRIDGE.

See Municipal Corporations—Negligence 
—Railway—Statutes—Way.

BRITISH COLUMBIA ARBITRATION 
ACT.

See Arbitration and Award.

BRITISH COLUMBIA ASSESSMENT 
ACT.

See Assessment and Taxes.

BRITISH COLUMBIA PROVINCIAL 
ELECTION ACT.

See Constitutional Law.

BROKER.

Action by Stock-broker — (laming 
Transaction—Contract Void.]—The plaintiff, 
a stock-broker, brought an action against the 
defendant for a balance alleged to be due 
on account of certain transactions. The de
fendant pleaded that the alleged contract 
was illegal, and therefore null and void. The 
evidence shewed that the corn and cotton 
which were the subjects of the alleged con- 
tgaet were never delivered, and that there 
was no intention that they should he de
livered ;—Held, that the contract sued on 
was ■ earning one and was therefore pro
hibited by law. Forget v. Ostigny, [ 1895] 
A. ('. 318, distinguished. 2. That the broker, 
having knowledge of the nature of such con
tract, had no recourse against his client for 
moneys advanced in furtherance of such con- 
tract. 8. That, even if the defendant had 
recognized his debt and offered his property 
to cover the same, as alleged by the plaintiff,
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such acknowledgment whs of no effect, as the 
debt claimed resulted from an illegal con
tract. 4. That, in any event, the responsi
bility of a person speculating in stocks to 
his broker is limited to his margin, unless he 
has given contrary instructions, 4/orris v. 
Brunit, 23 Oee. N. 120, <J. It. 28 8. C. 190.

Gaining Contract—Principal and Agent 
— Mandate—Speculation—Delivery of Goods.] 
—Held, reversing the judgment in 23 Occ. 
N. 120, Q. It. 23 S. C. 190, that where a 
broker enters into a transaction on the stock 
exchange for the purchase or sale of goods 
in behalf of a customer, and the transaction 
takes place in the ordinary course of busi
ness. the broker's sole interest being his com
mission, he is entitled to recover from the 
customer the amount of the loss resulting 
from the operation. 2. The broker's claim is 
not restricted to the amount of margin in his 
hands, but. iu the absence of any contract 
to the contrary, includes the entire loss. 3. 
A contract does not fall under the head of 
gaming contract merely because it is entered 
into in furtherance of a speculation. It is 
a legitimate commercial transaction to buy 
a commodity, in the expectation that it will 
rise in value, and with the intention iof 
realizing a profit by its resale. 4. Where a 
real contract of purchase has been made and 
carried out by a broker on behalf of a prin
cipal, delivery of the goods to the broker by 
transfer of warehouse receipts is delivery to 
the principal, just as much ns if it had been 
made directly to himself. Morris v. Brault, 
(J. It. 24 8. C. 107.

Shares -Advance bp Brokers—Margins— 
Speculative Shares — Fall in Price — Sale 
without Notice to Customer—Damages — 
Measure of—Intention of Customer to Retain 
Shares—Price at Time of Trial—Unreason
able Delay in Objecting to Sale..] — Action 
for moneys advanced by plaintiffs as defend
ant's brokers to protect shares bought by 
plaintiff for defendant on margin. The 
bought note delivered by plaintiffs to de
fendants at the time of purchase contained 
the following stipulation : “ When carrying 
stocks for clients we reserve the right of 
pledging the same or raising money upon 
them in any way convenient to us." The 
price of stocks purchased at first advanced, 
and plaintiffs returned defendant’s deposit 
and advanced him an additional $4,000 upon 
the stock. Afterwards the price fell and 
stock was sold (without notice to defendant) 
at a loss. Then plaintiffs notified defendant 
of the loss, and at the same time rendering 
a bill for balance due them on the trans
action. Then this action was brought: llchi 
(B O. W. It. 328, il O. L. It. «131), plniutitt 
entitled to recover the amount of their ad
vances, with interest on them at the rates 
shewn in the account rendered, deducting the 
dividends received and the proceeds of the 
sale of stock. There was no evidence to shew 
that the defendant would not have held 
the slock until the trial. The Court pre
sumed that he would have done so. therefore, 
held : That the defendant was not entitled 
to recover any damages for the wrongful 
sale of the stock by plaintiffs, as the rtock 
at the time of the trial could have been 
bought very much below the prices at which 
it was sold by plaintiffs. Judgment appealed, 
but dismissed with costs. Ames v. Suther
land, (5 O. W. R. 20.

Shares—Purchase on Margin — Deprecia
tion — Sale by Broker — Notice — Acquies
cence.]—The defendant instructed the plain
tiffs' manager at Winnipeg to purchase for 
him, on a margin of 3 f>er cent., 100 slian-s 
of Erie Railway stock. The plaintiffs, 
through their agents, bought the shares on 
the New York Stock Exchange, and the agents 
thereafter held them subject to the control 
and order of the plaintiffs. The défenduni 
was informed within an hour of the purehus- 
and tin* price paid. The next day he re
ceived the usual advice note of the transac
tion, in which it was stated that on all mar
ginal business the plaintiffs reserved the right 
to close transactions when margins are run
ning out. without further notice. Two weeks 
afterwards the price of the shares began to 
fall, and the margin became so small flint 
the manager telegraphed the defendant at 
Gladstone to send $500 additional margin ; 
and later on the same day, the margin being 
entirely lost, he telegraphed the defendant to 
put up $1,000 further margin. Defendant re
plied to these telegrams : “ Will attend mes
sage, down to-morrow.” The manager gave 
no express notice that he would sell the 
shares unless the margins demanded were put 
up, but waited until the delivery of the mail 
from Gladstone the next morning. Then, 
not having heard from the defendant, lie tele
graphs! to have the shares sold, which was 
done at a loss of $1.150:—Held, that there 
was an actual purchase of the shares for 
the defendant, and it was not necessary that 
the shares should have been actually trans
ferred on the books of the railway company, 
either to the defendant or to the plaintiffs. 
2. There was an actual sale of the shares 
regularly made on the defendant’s account, 
according to the usages of the stock-broking 
business. 3. The plaintiffs were entitled, un
der the terms of the notice sent to the de
fendant, to sell the shares, without notice to 
him, when the margin was exhausted, as the 
defendant, not having objected to these terms, 
must be taken, after a reasonable time, to 
have assented to them. VanDusen Ifamng- 
ton Co. v. Morton, 24 Occ. N. 29. 15 Mnn. 
L. R. 222.

Shares—Purchase for Customer on Mar 
gin—Moneys Advanced to Keep up Margins 
—Recovery—InstrucCons — Usual Course of 
Dealing—Practice • Brokers—Discharge of 
Customer—Oblig. on of Broke • to Sell — 
Several Orders Included in One Contract- 
Interest — Hypothecation of Shares by 
Broker.}—Action by brokers against a cus
tomer to recover moneys paid to keep up 
margins on shares bought by plaintiffs for 
defendant, and interest thereon. The con
tract established by the evidence is that 
plaintiffs would purchase and carry for de
fendant 300 shares of Lake Superior Con
solidated stock. The defence raised two 
questions of fact. 1st. That when he paid 
$3,000 on 28th April, 1902, lie did so for the 
purpose of investing that amount in the 
stock mentioned, and if the stock should 
appreciate he would get the benefit of it, and 
if the price went down he would lose his 
money, and the plaintiffs could protect them
selves from loss by selling before the drop 
was sufficient to use up the $3,000, put in as 
a ten point margin ; and 2nd, That when de
fendant subsequently paid $1.800 he did so 
upon the express agreement that this should 
be in full satisfaction of any claim plaintiffs
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had in reference to this transaction. Evid
ence went against defendant upon each con
tention. The questions of law were (1) As 
to the right of plaintiffs to hypothecate the 
stock for advances made to them :—Held, 
there was the right of hypothecation. (2) 
Were the shares sold by Chandler & Co. to 
the plaintiffs in December defendant’s shares 
so that he was entitled to call that a conver
sion and to compel plaintiffs to account as of 
that date? [Reference to Clarkson v. Sni
der. 10 O. R. 5681 :—Held, plaintiffs never 
parted with the stock so as to prejudice de
fendant, and always had such control of a 
sufficient amount of the stock ns would en
able them to deliver it to defendant upon 
demand and upon payment of balance due 
by him. Stock was sold without instruc
tions from defendant, as the memorandum 
of the bought note permitted them to do. 
Held, plaintiffs entitled to what they paid 
Chandler & Co., but to no profit on that 
side (a sale for their own benefit). Plain
tiffs apparently paid 1-16, equivalent to 
$18.77i. Credit to defendant of $56.28. A 
greater rate of interest than the statutory 5 
per cent., and that not compounded was not 
allowed. Otherwise judgment for plaintiff 
for principal, interest and costs. Ames v. 
Co*row. 4 O. W. II. 460, 6 O. W. R. 89. 10 
0. I* R. 189.

Stock Dealings on Margin—Obligation 
of Broker to Sell.]—There is no obligation on 
a broker, in the absence of the customer's 
orders, to sell shares during a falling market 
after he lms demanded further margins ami 
received no reply from his customer: and 
therefore if he does not sell the stock under 
such circumstances he has no responsibility 
for any loss that may arise to the customer. 
Kerr v. Murton, 24 Occ. N. 293, 7 O. L. It. 
751, 3 O. W. R. 801.

Stock Transactions—Contract with Cus
tomers—Purchase of Shares on Margin—Sale

-Default—Vo/ice.]—Operations on the stock 
market consisting in the purchase of shares 
upon margin are operations permitted by 
law and cannot be compared to gaming or 
betting. 2. Stock brokers are not obliged 
to give notice to their customers that they 
are about to sell their stocks if they do not 
furnish margin to cbver sudden fluctuations 
of the market. 3. A demand for margin by 
telegram does not create, as regards the 
brokers, the obligation not to sell the stock 
of the customer where the latter has con
sented to furnish the margin demanded, and 
has informed the broker of his consent, llel- 
lean v. Laguciix, Q. It. 25 S. C. 91.

BUILDING SOCIETY.

Mortgage — Mortgagor Becoming t* hare- 
holder—-lAobilit y for Losses.]—It was held 
that, under the mortgage in question in this 
case and the by-laws and rules of the de
fendants and their predecessors in interest 
applicable thereto, the plaintiff was entitled 
to a discharge of his mortgage, given in form 
as collateral security for payment of shares 
subscribed for by him, upon payment of the 
principal and interest therein provided : and 
that the defendants could not charge against 
the mortgage n share of losses incurred in 
the management of the company. Judgment

of Mac.Mahon. J., 3 O. L. It. 191, 22 Occ. 
N. 60, reversed. Lee v. Canadian Mutual 
Loan and lnvestmen Co., 23 Occ. N. 165, 
5 O. L R. 471, 2 O. W. R. 37U.

Shares - Advances — Trusts —Notice 
Mortgage—Parties to Action: Birkbeck Loan 
Co. v. Johnston, li O. L. It. 258, 1 O. W. 
R. 163, 2 O. XV. R. 556.

BURGLARY.
See Criminal Law.

BUYING OFFICES
Sec Criminal Law.

BY-LAWS.
See Company — Municipal Corporations 

—Trade Union—Way.

CABS.
See Municipal Corporations.

CALLS.
See Company.

CANADA EVIDENCE ACT.
See Criminal Law.

CANADA TEMPERANCE ACT.
Conviction — Autrefois acquit — Com

mencement of Prosecution—Sale by Agent— 
Consent of Defendant—Constitutional Law— 
Jurisdiction of Parish Court Commissioners.] 
Where a person is convicted of an offence un
der the Canada Temperance Act. committed 
at n time falling within the period covered 
by a previous information ui>on which he 
was acquitted, in order to sustain a plea of 
autrefois acquit he must shew that the of
fence for which he was convicted and that 
for which he was acquitted were identical. 
The laying of the information is the com
mencement of the prosecution. Whether the 
sale of the liquor was by the consent or 
contrary to the order of the defendant is a 
question for the magistrate. Section 106 
id) of the Canada Temperance Act. R. 8. 
C. c. 106, in so far as it attempts to confer 
upon parish court commissioners jurisdic
tion to try offences against the Act, is ultra 
vires of the Parliament of Canada. Ex p. 
Flanagan. 34 N. B. Reps. 577.

Conviction—Certiorari—Sale of Liquors 
—Delivery by Agent.] — Trenholm was the 
agent of the Dominion Express Company at 
Botsford in the county of Westmoreland.
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One S. T. bad ordered from L., a merchant 
residing and doing business in Amherst, No
va Scotia, some whisky, directing that it 
should be forwarded to him at Botsford, by 
express C.O.D. The company in due course 
of business sent the package to S. T., the 
purchaser, and it was delivered to him at 
Botsford by Trenholm, the company’s agent, 
to whom S. T. paid the price and charges, 
which were remitted in the ordinary way to 
the company's agent at Amherst. Upon these 
facts Trenholm was charged and convicted 
for selling liquor contrary to the provisions 
of the Canada Temperance Act :—Held, that 
there was no sale by Trenholm, and, even if 
a delivery was necessary to complete the 
sale, it only completed a sale which took 
place in Amherst, and with which Trenholm 
was in no way concerned. Ex g. Trenholm, 
21 Occ. N. 56.

Conviction—Costs and Expenses—I ori
entée between Minute and Conviction—Con
veyance to Qaol—Criminal Code.]—A con
viction for selling intoxicating liquors, con
trary to the provisions of the Canada Tem
perance Act, provided for the imprisonment 
of defendant for the period of forty days “un
less the said sums (the penalties and costs 
of conviction) and the costs and charges of 
the said distress and of the conveying of 
the saiil M. D. V. to the common ® -lia 11 
be sooner paid:"—Held, that the expression 
“ costs and charges " in the conviction, and 
the expression “ costs and the expenses " in 
the Criminal Code, s. 872 (a), mean tl 
same thing. There was a variance betw 
the minute of conviction and the convi<
—the minute providing for payment of îe 
costs of conveying to gaol, and the c< .ac
tion for the “ costs and charges of t aid
distress and of the conveying,& leld,
that as the provision was propei out
in the conviction, and its insert in the 
minute was unnecessary, the variance was 
immaterial. A second conviction for a simi
lar offence omitted the provision as to the 
costs of conveyance to gaol :—Held (Meagher. 
J.. dissenting), that the conviction was bad 
and must be set aside with costs, not hav
ing been made in conformity with the terms 
of the Code. s. 872 (a). Regina v. McDonald. 
20 N. S. Reps. 94 (where the imposition of 
costs under the provisions of the Summary 
Convictions Act, R. S. C. c. 178, s. 66, was 
held discretionary i. distinguished. Regina v. 
Vantassel. 34 N. S. Reps. 79.

Convictions—Motion to Quash—Convic
tions not Properly Before Court — Certio
rari.]—An application to quash two convic
tions for violations of the Canada Temper
ance Act was made, upon reading an affida
vit of the defendant, and an order made by 
a Judge for a return of papers, and the re
turn t.iereto. The order and return were 
made in connection with a previous applica
tion of the defendant for his discharge from 
imprisonment :—Held, that there being no 
writ of certiorari, and no proper return there
to, the matter was not properly before the 
Court, and the Court had no jurisdiction to 
quash the convictions :—Held, that the mere 
fact of the papers referred to being found on 
the files of the Court was not sufficient to con
stitute a cause in Court, in respect to which 
the application to quash the convictions could 
be made :—Semble, that a writ which re
quired the sending up of papers in two dis-

, tinct causes would be liable to attack on the 
ground of multifariousness. Rex v. McDon
ald, 35 N. 8. Reps. 323.

Conviction—Several Prosecutions Paul
ing at Same Time—Evidence—Influence on 
Magistrate.]—The defendant was summoned 
to appear before a stipendiary magistrate to 

j answer two informations for selling intoxi- 
I eating liquor, in violation of the second part 

of the Canada Temperance Act. Bvidei 
was heard in both cases, and both cases 
were then adjourned until a subsequent day, 

| when judgment was given, convicting the d- 
I fendant under one information, and quashing 
j the other:—II ! that the conviction must 
' be quashed, tli magistrate having heard evi- 
! dence in both cases, and had them pending 
! before him when he made the conviction ; 
i the evidence in the one case, although dis

missed, being calculated, in the circumstances 
disclosed, to influence the magistrate in the 

i case in which the defendant was convicted.
Regina v. McBferney, 26 N. S. Reps. 327, 

| followed. Rex v. Burke, 30 N. S. Reps. 695.

Conviction—Third Offence — Date of— 
| Conviction for Second Offence.] — An in

formation for a first offence against the Can 
I ada Temperance Act was laid on the 13th 

May, and a conviction had thereon on the 
27th May, for an offence on the 8th May. 
Information for a second offence was laid 
on the 6th August, and a conviction lmd 
thereon on the 19th August for an offence 
between the 1st June and the 11th July. 
An information for a third offence was laid 
on the 10th October, and a conviction had 
thereon on the 2nd November for an of- 

j fence on the 12th July :—Held, per Haning- 
! ton and Landry, JJ„ that a third offence to 

be punishable ns such must be one committed 
after a conviction for the second offence, and 
the third conviction in this case was bad.— 

j Per Barker and Gregory. JJ., that the con
viction was bad because the information for 

' a second offence had not been laid before 
! the commission of the offencee for which the 

third conviction was made.- Per McLeod, J.,
I that, as the conviction was for an offence 

committed on a different day from the first 
i and second offences, and after information 
j was laid for a first offence, it was good.
! Red v. Marsh, Ex p. McCoy, 36 X. R*. Reps. 

186.

Conviction—Third Offence — Failure to 
Shew (Tffence Committed after Information 
for First Offence—Affidavits—Form of Con- 

; viction—Separate Offences.]—The defendant 
: wan convicted by a magistrate for unlawfully 
! selling intoxicating liquor within n town be- 
! tween the 15th March, 1904, and the 5th 
! April. 1904. contrary to the provisions of the 
| second part of the Canada Temperance Act. 
j then in force in and throughout, the county 
! of Cumberland, the conviction being a eon- 
j viction as and for a third offence against the 

second part of the Canada Temperance Act. 
On application for a writ of certiorari the 

I chief point argued was that it did not ap
pear from the conviction that the offence for 

I which the defendant was convicted, was com
mitted after an information laid for the first 

I offence, as required by R. S. 0. c. 106. *•
| 115 (d). Affidavits were rend in reply shew- 
| ing that, although it was not so stated in 
! the conviction, such in fact was the case:— 

Held, that the affidavits were receivable:—
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Held, that the provisions of the statute hav
ing been complied with, although it was not 
so stated in the conviction, the conviction in 
form “ V " provided by the Dominion Act, 
1SM8. c. ,"{4. s. 14, was sufficient, ltegina v. 
Brine, 33 X. S. Reps. 43. and Regina v. 
Et linger, 82 N. 8. Reps. 181, referred to.—
Held, also, that the conviction was not in
valid although it did not therein appear that 
the second and third convictions were for 
separate offences. Rex v. Swan, 24 Occ. N. 
239.

Conviction - Stipendiary Magistrate of 
County—Offence in Town—Jurisdiction.]— 
The defendant was convicted of a violation 
of the Canada I'empernnce Act by selling 
intoxicating liquor at Sydney in the county 
of Cape Breton. Sydney is an incorporated 
town within the county of Cape Breton. 
The convicting magistrate was appointed to 
be “a stipendiary magistrate in the county 
of Cape Breton —Held, that the magistrate 
had jurisdiction. Rex v. Conway, 21 Occ. 
N. 898.

•• County”—Incorporation of City — Re
duction of Area.]—The word “ county,” for 
the purposes of the Canada Temperance Act, 
simply means “ geographical area.” and 
there is therefore no reason for construing 
the Act in such a way as to effect a reduc
tion of the prohibited area, when a city in
corporated under provincial legislation is 
carved out of it.—By order in council dated 
the 15th October, 1881, the second part of 
the Canada Temperance Act, 1878, was de
clared to be in force and take effect in the 
county of Cape Breton. In the year 1!M>4. 
by Act of the legislature of Nova Scotia 
passed in that year, the city of Sydney was 
incorporated. The defendant was convicted 
of having unlawfully kept intoxicating liquor 
for sale in the city of Sydney, contrary to 
the provisions of the second part of the Can
ada Temperance Act, then in force in said 
city :—Held, affirming the conviction, that, 
so far as the Canada Temperance Act was 
concerned, the word ** county ” was to be 
read as applying to the county ns it existed 
when the Act was brought into force by 
order in council, and that the incorporation 
by the provincial legislature of a portion of 
the territory as a town or city would not 
have the effect of displacing the operation of 
the Act. Rex v. McMullin, 25 Occ. N. 108.

Dismissal of Charge—Appeal to Couo>y 
Court — Costs of Appeal — Addition of to 
Penalty.]—Upon the trial of an information 
charging the defendant with a violation of 
the provisions of the second part of the Can
ada Temperance Act. before two justices of 
the pence, the justices dismissed the charge 
and made a formal order of dismissal. From 
the order so made the prosecutor appealed 
to a County Court, which quashed the order 
made by the justices, convicted the defendant 
of the offence charged, and ordered that he 
pay. in addition to the fine imposed, tS:c.. the 
prosecutor’s costs, amounting to the sum of 
$27.10. and that the same be levied by dis
tress, &e. :—Held, (Ritchie and Henry. .T.T.. 
dissenting) that the County Court Judge 
had jurisdiction to include in the penalty 
imposed the costs of appeal to that Court. 
Regina v. Hawbolt, 33 N. 8. Heps. 105.

Illegal Sale of Liquors 1 ction for 
Price.]—In an action for the price of in
toxicating liquors sold by the plaintiff to

the defendant at North Sydney, in the county 
of Cape Breton, n was admitted that the 
plaintiff knew that the Canada Temperance 
Act was in force in North Sydney, that the 
defendant was then carrying on a business 
in intoxicating liquors, tbet the order for the 
liquors was given by the defendant to an 
agent of the plaintiff at North Sydney, but 
subject to the approval of the plaintiff, and 
that the defendant purchased the liquors as 
a retail dealer for sale in that country :— 
Held, that there was sufficient ground to 
justify a judgment for the defendant. Rots 
v. Morrison, 36 N. S. Reps. 518.

Jurisdiction of Provincial Magis
trates—Conviction — Justices of the Peace 
—Adjournment—Proof of Service—Delay in 
Hearing.]—The defendant was convicted be
fore two justices of the peace for the county 
of Kings of the offence of having unlawfully 
kept for sale in his hotel at K., iu said 
county, intoxicating liquors, contrary to the 
provisions of the second part of the Canada 
Temperance Act then in force in said coun
ty :—Held, that the Provincial Legislature 
having made provision for the appointment 

| of justices of pence, and having conferred 
jurisdiction upon them to impose penalties 
and punishments for the enforcement of 
provincial statutes, it was competent for the 
Parliament of Canada, by statute, to pro- 

i vide that punishments and penalties for the 
| enforcement of laws of the Parliament of 

Canada might be recovered and inflicted be
fore these Courts. Therefore the Magistrates 
had jurisdiction. The justices having met 
at the hour appoinfed did not lose jurisdic
tion by the fact of their having adjourned, 
the hearing until a later hour of the same 
day. Proof of the service of summons be
ing a part of the hearing, it was not neces
sary that the justices should have had such 
proof before them as a preliminary to mak
ing the adjournment. The delay in the hear
ing of the case from the hour of ten o’clock 
in the morning until about two o’clock in 

! the afternoon of the same day was not un
reasonable. Rex v. Wipper, 34 N. 8. Reps.

! 202.

Jurisdiction of Stipendiary Magis
trates—County and Town.]—'The defendant 
was convicted by the stipendiary magistrate 
for the county of Cape Breton, of the offence 
of having kept for sale upon his premises 
intoxicating liquors contrary to the provi
sions of the second part of the Canada Tem
perance Act. The offence was committed 
within the limits of the town of Sydney, an 
incorporated town in the county of Cape 
Breton. Under the provisions of R. 8. N. 
S. 1000 c. 33, relative to the appointment 
and authority of stipendiary magistrates, it 
is enacted that “ every stipendiary magis
trate shall have jurisdiction, power, and au
thority throughout the whole of the county 
for which he is appointed —Held, that, in 
the absence of legislation giving exclusive 
jurisdiction to the stipendiary magistrate for 
the town of Sydney, the words of the sta
tute must he "construed ns including that 
part "f the county embraced within the 
limits of the town. Section 14 of c. 33, which 
wns relied upon ns indicating a contrary 
intention, wns not to be given such a con
struction. hut was merely intended to give 

! certain powers to stipendiary magistrates for 
the counties, where exclusive jurisdiction had
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been conferred upon the magistrates for in
corporated towns, Rex v. Giovanetti. 34 K. 
8. Reps. 505.

Offences against -.Sii/c of Liquor Oui 
Hide County — Delivery and Collection of 
Price — Agent.]—The agent of an express 
company in the county of W., where the 
Canada Temperance Act was in force, in the 
ordinary course of business, delivered a par
cel containing intoxicating liquor to the per
son to whom it was addressed, and collected 
from him the price thereof, the liquor, by 
the buyer’s instructions, having been sent 
to him by express, e. o. d. The sale of the 
liquor was effected at a place outside of the 
county of W. :—Held, that the agent <-ould 
not be convicted of selling intoxicating li
quor contrary to the provisions of the Act. 
Regina v. Cahill. Ex />. Trenholm, Ex p. 
Milton, 21 Occ. N. 55, 35 N. 1$. Reps. 240.

Previous Conviction — Evidence—De
fendant Represented by Counsel.]—On ap
plication to quash a conviction for a fourth 
offence against the provisions of the Canada 
Temperance Act, on the ground that the 
question whether the defendant had been 
previously convicted was not addressed to 
him. as required by s. 115 (a) of the Act:- - 
Held, dismissing the application with costs, 
that it was not necessary that the question 
referred to should be addressed to th< de
fendant in a case where he was represented 
by counsel :—Held that, if the defendant 
could bo adequately represented by counsel 
in pleading to and trying the main case 
(which it was clear he might be. under ss. 
850 854, 855. 850. and 857 of the Code», he 
could equally be represented by counsel in 
respect to this inquiry. Rex v. (Vlleuron, 
34 X. 8. Reps. 401.

Search Warrant—Execution by Prose
cutor—Order for Destruction of Liquors.] — 
The prosecutor of a charge of keeping liquor 
for sale contrary to the Canada Temperance 
Act. being personally liable for costs in the 
event of the prosecution failing, is, though 
a pence officer, disqualified from executing 
a search warrant or an order for the de
struction of the liquor for the keeping of 
which for sale the information was laid. Ex 
p. McCleave, 20 Occ. N. 80, 35 N. It. Reps. 
100.

Second Arrest on Same Warrant. | —
The prisoner, who had been arrested under 
a warrant to serve a sentence of imprison
ment for an offence against the Canada Tem
perance Act, was, upon his own request, 
suffered to go at large for a time by the 
officer who had the execution of the warrant. 
Shortly afterwards he was again arrested 
upon the same warrant and conveyed to the 
county gaol to serve his term of imprison
ment. Vpon an application for an order in 
the nature of a habeas corpus :—Held, by 
the full Court, that the second arrest upon 
the same warrant was legal, and that the 
order should be refused. Ex p. Doherty, 35 
N. R. Reps. 43. [But see a subsequent de 
cision in the same case, 20 Occ. N. 20.]

CANAL.
See Constitutional Law—Crown.

CAPIAS.

See Arrest.

CARRIERS.

Agreement for Carriage of Goods
Cost of Transport—Rills of leading—Son 
delivery of Hoods—Damages.] — The appel 
laut had made an agreement with the agent 
of the respondent company, at a fixed price 
and under penalty, for the delivery of goods 
which were to be forwarded from Paris. 
France. The respondent, having brought a 
package to Montreal, addressed to the appel
lant, refused to deliver it unless the appel
lant paid .$11.84 for disbursements and ex
penses of conveyance, but did not produce 
the bills of lading and way bills, which had 
been sent to him at New York :—Held, that 
the respondent company could not, arbitraril, 
and before the delivery. iin]x>se on the appel 
hint the payment of this sum, without rei
fication and right of subsequent reimburse
ment for any overcharge, if there was any. 
and that the respondent should make to the 
appellant an indemnity for damages which 
the non-delivery had caused him. Poindron 
v. American Express Co., Q. R. 12 K. R. 
311.

Express Company—Liability for Dam 
aged Goods—Connecting Lines—Rill of l,ad- 
ing—Clause Limiting Liability.] — An ex
press company is not responsible for damages 
to goods intrusted for carriage, when Hie 
accident happened on another and connecting 
line of transfer, and the bill of lading con
tained a clause by which the company was 
relieved from any liability if the loss or in
jury happened at a place beyond its lines 
or "control. Neil v. American Express Co., 
Q. R. 20 8. C. 253.

Expressman — License — Liability for 
Goods Destroyed by Fire.]—An expressman, 
duly licensed under a by-law of the police 
commissioners of a city, and carrying goods 
for hire, is a common carrier, and ns such 
liable for the loss of the goods by fire not 
caused by the act of God, or of the I\ine’< 
enemies, or by the inherent quality of the 
goods. Culver v. Lester, 21 Occ. X. 205.

Ferryman — Transportation of Animal» 
—Liability.]—1. To render n person liable 
ns a common carrier he must exercise the 
business of carrying as a public employment, 
and must undertake to carry goods for nil 
persons indiscriminately, and hold himself 
out. either expressly or by course of con
duct, ns ready to engage in the transportn- 
tion of goods for hire ns a business, not 
merely as a casual occupation. Therefore, 
the owner of a boat propelled by oars and 
rowed for hire across a river, from time to 
time, by employees usually occupied in other 
ways, does not fall within the definition of 
a common carrier. 2. Where a traveller put 
his horses upon a ferry boat of the above 
description, with side-rails only 15 inches 
high, saw the risk to which his animals were 
exposed, and kept them under his own charge 
during the crossing, he is not entitled to re
cover from the owner of the ferrv boat the 
value of a horse which became frightened.
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jumped overboard, and was drowned, where 
the accident occurred through no fault or 
omission or commission on the part of the 
carrier or his employees, but from the rest
less disposition of the horse and the inability 
of the owner to keep him quiet. Roussel v.

1 umais, Q. It. 18 S. C. 474.
Injury to Goods - Liability — Xegli- 

gpnee — Contract — (tinier —• Consignor.]
A carrier cannot stipulate that, by reason 
the tariff of charges for the transport of 

„ .ods being reduced, lie shall not be respon
sible for damages which may lx; caused to 
the goods carried by the fault or negligence 
of his servants, but when such a stipulation 
has been made, the owner of the goods dam
aged in conveyance has to prove that the 
damage was caused by such fault or negli
gence. 2. The owner of goods is bound by 
the contract of carriage signed by the person 
forwarding them. Drainville v. Canadian 
I'ai ific R. W. Co.. Q. R. 22 8. <\ 480.

Ship — Itills of Lading — Stipulation 
against Liability jor Thefts.] — The owner 
may lawfully stipulate for immunity from 
liability for thefts committed on board his 
ship, even by the captain of the crew. When 
the damage of which the shipper or con
signor complains falls apparently within the 
scope of a stipulation against liability in the 
bill of lading, the plaintiff must prove some 
default on the part of the carrier personally 
to entitle him to recover. Mathys v. Man
chester Liners, Q. It. 25 8. C. 420.

Ship — Contract Limiting Liability- 
" Win ring Apparel,” Meaning of—Question 
First Raised on Appeal.]—The plaintiff was 
a passenger for Dawson on the defendants’ 
line of steamboats, and his ticket contained 
the proviso : “ Baggage liability limited to
wearing apparel only. Each ticket is al
lowed 15ft lbs. of baggage free, and not ex
ceeding .$1ftft in valuation, and half tickets 
in like proportion. All exceeding this rate 
and valuation will be charged for. This 
company shall not be held accountable for 
merchandise, notes, bonds, documents, specie, 
bullion, jewellery or similar valuables, nor 
stores to he landed under designation of bag
gage. unless bills of lading are regularly 
signed, and freight charges paid thereon, and 
under no circumstances shall this company 
be held res]Mmsible in case of loss of baggage 
for over $100, unless extra charge has been 
paid on excess of valuation.” lie paid $10 
excess baggage. Part of the baggage, includ
ing n sealskin jacket, a lady's dress, men’s 
suits, nnd wolf robe--, to the value of $055. 
was lost. The plaintiff sued for the full 
amount, and the defendants pleaded tlmt their 
liability under the contract was limited to 
$100: Held, by Craig. J.. and by the full 
''ourt (Irving. J.. dissenting). that the de
fendants were liable for more than $1<tft. but 
under the Carriers' Act for not more than 
<.'(*1: Held. al«o. on appeal, that the con
tention that the defendants were not liable 
for certain articles, not the wearing apparel 
of the plaintiff himself, was not open to the 
defendants, as that point was not raised in 
the pleadings nor taken at the trial. It<>- 
markw of Drake and Martin, J.T.. as to what 

j is included in the term *‘ wearing apparel,” 
which must differ according to different eir- 
'umstances and climates. Wen sky v. Cana- 
than Dnclnnmrnt Co.. 21 Oec. N. 001. 8 
R. c R. 190. *1

Ship—Fail arc to Xotify Consignee—Lia
bility for Damages—Action in Same of Con
signor.]—Cheese was consigned to the lloche- 
laga Blank at Montreal, and at the foot of 
the bills of lading were written the words 
“ Notify James Irvine, Gould Cold Storage, 
Montreal.” Irvine was the selling agent for 
the factory from which the cheese came, and 
the usual course was (as evidenced by pre
vious transactions) that the cheese was only 
to be delivered to him by the bank upon pay
ment of the draft attached thereto, and usu
ally drawn upon Irvine payable at the Iloche- 
laga Bank. As the bank thus had very little 
to do with the matter, the carriers com
menced to regard Irvine as the only person 
with whom they had the deal. On the oc
casion in question the carriers did not give 
any notice to the bank, but stored the cheese 
according to the instructions of Irvine, who 
subsequently sold it and absconded with the 
proceeds of the sale: Held, that the re
ceipt of the bank or its order for delivery 
was the only discharge which could termin
ate the liability of the appellants ns carriers, 
and that the fact that the latter were di
rected on the bills of lading to ‘‘ notify 
James Irvine” should have warned them, 
in any event, against dealing with him as 
the consignee:—Held, further, that, while a 
right of action probably did exist in the 
bank as consignees, it was concurrent with 
the right of the consignor, since the bank 
only acted ns agents of the shipper to collect 
his drafts for the price of the cheese, nnd 
had neither purchased nor made advances on 
them. And this common law doctrine is not 
impaired by 52 V. c. 30, s. 1. Montreal and 
Cornwall Navigation Co. v. I,'Ecuyer, 21 
Oec. X. 249.

Special Contract -Variation—Authority 
of Agent—Limiting Liability—Sale of (ioods 
—Conversion—Damages.]—Conditions in a 
shipping receipt relieving the carrier from 
liability for loss or damage arising out of 
the " safe keeping and carriage of goods," 
even though caused by the negligence of the 
carriers’ servants, without the actual fault 
or privity of the carriers, and restricting 
claims to the cash value of the goods at the 
port of shipment, do not apply to cases where 
the goods have been wrongfully sold or con
verted by the carriers. A shipping receipt, 
with terms as above, was for carriage by 
the defendants’ line and other connecting 
lines, and made the freight payable on de
livery of the goods at the point of destina
tion. The defendants had previously made a 
special contract with the plaintiff, but de
livered the receipt to his agent at the point 
of shipment with a variation of the special 
terms made with him in respect to all ship
ments to him as consignee during the ship
ping season of 1899. the variation being 
shewn by a clause stamped across the re
ceipt, of which the plaintiff had no know
ledge. One of the shipments was sold, at 
an intermediate point on a connecting line, 
by the company in control, on account of 
non-payment of freight : — Held, that the 
plaintiff’s agent at the shipping point had 
no authority to consent to a variation of the 
special contract, nor could the carriers vary 
it without the concurrence of the plaintiff: 
that the salt* amounted to a wrongful con
version of the goods by the defendants : and 
that they were not exempted by the term* 
of the shipping receipt from liability for
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their full value. Damages reduced by Su
preme Court of Canada, instead of a new 
trial being ordered. Judgment in 22 Occ. 
N. 271, 9 B. C. R. 82, reversed. Wilson v. 
Canadian Development Co., 33 S. C. It. 432.

See Nbuuuence—Railway.

CAUTION.
Sec Devolution or Estates Act.

CAVEAT.
See Real Pbopebty Act.

CEMETERY.
Owner of Plot — Removal of corpse— 

Mistake of caretaker—Right of action. Mc
Nulty v. City of Niagara Falls, 4 O. W. R. 
443. 5 O. W. R. 63.

Private Burial Ground—Setting apart 
—Reservation in deed—Ascertainment of lo
cation — Injunction against interference— 
Title—Interest of plaintiffs—Status to main
tain action—Right of access—Way of neces
sity. May v. Belton, 6 O. W. R. 462, 10 O. 
L. W. 686.

CENSUS.
See Injunction.

CERTIFICATE OF ENGINEER.
See Contract.

CERTIFICATE OF IMPROVEMENTS.
See Mines and Minerals.

CERTIORARI.

Acquiescence in Conviction—Bar.] — 
The acquiesce nee of the act used in a convic
tion made by a justice of the peace, in a 
matter for summary trial, deprives the ac
cused of his remedy by certiorari, even when 
moved for within the proper time. Meunier 
v. Beauchamp, 5 Q. P. R. 280.

Assessment Roll — Return—Default— 
Proceedings of Ministerial Character—Sup
erseding Writs Improridently Issued.] — A 
writ of certiorari was directed to the road 
commissioners of district 17 in the munici
pality of Halifax, to remove the record of 
the assessment roll of said district assessing 
the inhabitants for road taxes, and the re
turn made to the county treasurer of per
sons who had made default. A writ was 
also directed to the stipendiary magistrate

for the county to remove the record of a 
return of defaulters who had not paid or 
commuted their taxes, and the warrant of 
distress issued by him thereon. There was 
a motion to quash or set aside the assess
ment roll, the warrant of distress, etc. It 
appeared that the allowance of the writs hud 
not been opposed, and there was no motion 
to set aside the orders, or to quash the writs 
or either of them. The amount of the tax 
was fixed by law, the value of the property 
by the county assessors, and the rate of as 
seasment by the county council; end the 
stipendiary magistrate, in issuing his war
rant of distress against defaulters, was not 
called upon to exercise any judicial func
tion :—Held, that the proceedings were of n 
purely ministerial character, and were not 
a proper subject for certiorari :—Held, that, 
the process having improvidently issued, the 
Court had power cf its own motion to set 
it aside, and that, in the circumstances ap
pearing, the writs should lie superseded and 
the returns thereto taken off the files of the 
Court. The affidavits filed shewed an inten 
tion to attack the legality of the formation 
of the district under Acts of 1900, c. 23. ami 
the appointment of the commissioners:—Held, 
that this could not be done in this form of 
proceeding. Rex ex rel. Corbin v. Peveril, 
86 N. S. Reps. 275.

Commitment by Justice — Sunday 
Resisting Peace Officer.]—A certiorari will 
not be granted to remove a justice's commit 
ment of an accused person for trial. Semble. 
• hat the arrest and commitment of the de
fendant on a Sunday for resisting a peace 
officer were legal. Rex v. Leahy. Ex p. Gar
land. 35 N. B. Reps. 500.

Coats — Fees of Respondent.]—The re
spondent or the mis-en-enuse upon a motion 
tor a certiorari is not entitled to a fee. 2. 
TTpon such a motion a fee upon the hearing 
will not be taxed. 3. A respondent who does 
not contest the motion has no right to a 
fee for appearing. Wing Tee v. Choquet. 6 
Q. P. R. 305.

Evidence before Magistrate.] — The
Court upon certiorari cannot inquire into 
the evidence taken before a magistrate whose 
conviction is in review. 11 ing Tee v. Cho
quette. 5 Q. P. R. 461.

Irregularities—Prejudice.] — A certio
rari will not be granted on account of irre
gularities in procedure, .f such irregularities 
have not prevented justice being done. Tluot 
v. Paquette, 3 Q. P. R. 502.

Jurisdiction — Irregular Procedure — 
Injustice.]—The sole duty of the Superior 
Court upon a writ of certiorari is to ascer
tain if the inferior court has acted within 
the limits of its jurisdiction, and if In 'he 
procedure it has followed the forms and rules 
indicated by law; and a certiorari will not 
be sustained, on the ground that the proce 
dure has been irregular, unless the petitioner 
demonstrates that he has suffered injustice. 
Carpentier v. Lapointe, 6 Q. P. R. 202.

Justice of the Peace—.iur isdictio»—In
terest—Statute Taking Away Right— Appeal 
—Crown—Discretion. 1 — 1. Certiorari and 
not appeal is the appropriate n medy to raise
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the question of want of jurisdiction, e.g., whe
ther proper service has been made and juris
diction over the person acquired, or whether 
the justice was disqualified through interest. 
2. A statutory provision taking away the 
right to certiorari does not deprive the Su
perior Court of its power to issue the writ 
to quash a proceeding on the ground of want 
of jurisdiction. 3. When there is a defect 
in the jurisdiction of justices or inferior 
courts, the common law right of certiorari 
should not he refused merely because a new 
trial might be had by means of an appeal.
4. Even where an appeal is pending, u cer
tiorari for want of jurisdiction should not he 
refused unless the question of jurisdiction is 
being raised on the appeal. 5. A writ of cer
tiorari may be claimed by the Crown as a 
matter of right on application of the Attorney- 
General, without the production of any afl'- 
davit. G. Except where applied for on be
half of the Crown, a certiorari is not a writ 
•• of course," and the Court must he satis
fied that there is a sufficient ground for issu
ing it. 7. No more latitude is given the 
Court for the exercise of its discretion in 
granting or refusing a certiorari than in re
spect to other applications which are in the 
discretion of the Court. Re Ruffles, 35 N.
5. Reps. 57.

Motion for — Preliminary Objection— 
Dismissal — Second Application.]—Where 
an application for a writ of certiorari has 
Iwn dismissed, the Court will not entertain 
another application for the same purpose, al
though the first was dismissed on a prelimin
ary objection. Rex v. Oeiscr. 9 B. C. R. 503.

Motions to Maintain and Qua ih
Writ.]—In a matter of certiorari, an in
scription alone is sufficient, and a moth -n 
made by the petitioner to maintain the c< r- 
tiorari, and another made by the respond' nt 
to quash the certiorari, will both he dis
missed with costs as useless. Levesque v. 
Uselin, 6 Q. P. R. 63.

Motion to Quash for Delay -—
Necessity for Xotice to Proceed.]—Rule 188 
"f the Crown Rules (Nova Scotia) directs 
that in all causes in which there have been no 
proceedings from one year from the last pro
ceeding had. the party, whether prosecutor or 
defendsn who desires to proceed, shall give 
one cal* ir month's notice to the other 
party of his intention to proceed. The de
fendant. pursuant to the order of a Judge, 
removed a conviction made by a magistrate 
into the Court, a ad took no further steps 
in ihe matter. The informant moved to 
quash the certiorari on the ground that no 
stops had been taken by the defendant for 
upwards of a year :—Held, that the inform
ent must first give one month's notice of in
tention to proceed. Rex v. McDonald, 23 
Occ. N. 17.

Motion to Qnash for Delay —
Practice—Costs.]—To an application by the 
prosecutor to quash a certiorari removing a 
conviction for delay in proceeding it is not 
u answer that the defendant had given 
notice of motion to quash the conviction be
fore the launching of the motion to quash the 
writ, as long as the delay is unexplained, 
'osts were given against the defendant. 
Rf* v. McDonald. 28 Occ. N. 96.

Petition for—Service.]—A petition fo
il writ of certiorari meet be served on tie 
parties interested, and a notice of its pre
sentation must be given to them. Rex v. 
Warren, Q. R. 25 8. C. 31.

Prosecution — Diligence. — Extension of 
Time.]—There must be continuous diligence 
throughout the stages of applying for a writ 
of certiorari, causing it to issue, and proceed
ing to judgment upon it: and where the de
lay fixed for the return of the writ is allowed 
to lapse without any step being taken to 
obtain a new order, the petitioner cannot 
afterwards obtain an extension of the de
lay ; and especially where more than two 
years have lapsed since the expiration of 
the delay, and the reason for not complying 
with the original order is not shewn. Joan- 
nette v. Weir, Q. R. 26 8. C. 288.

Recorder's Court—Jurisdiction—Review 
of Judgment.]—Certiorari does not lie to re
view the decision of the recorder in a case 
in which he has jurisdiction, and the Superior 
Court will not upon certiorari inquire 
whether his judgment is right or wrong. 
Wolf v. Weir, 4 Q. V. R. 430.

Recorder’s Court—Removal of Convic
tion—Remedy by Appeal.]—A certiorari will 
not be granted to remove a conviction or 
order of a recorder, when there is an appeal 
to the Court of King’s Bench on its 
criminal side. O’Shaughnessy v. Recorders' 
Court, 6 Q. P. It. 287.

Recorder’s Court — Writ to Recorder 
Personally—Objection.]—A writ of certiorari 
against a decision of one of the recorders 
for the city and district of Montreal, may he 
directed to the recorder personally and not 
necessarily to the Court, and if objection to 
its being so directed could be taken at all, 
it could only be taken by the recorder him
self and not by the party in whose favour 
the judgment complained of was given. 
Poirier v. Weir, 7 Q. P. R. 69.

Removal of Cause from Inferior 
j Court—(hounds—Want of Jurisdiction—Ir

regularity—Injustice.]—The only duty of a 
superior Court, on an application for cer- 

I tiorari, is to determine whether the inferior 
| Court has acted within the limits of its juris- 
; diction, and whether it has complied with 

the practice and principles of law, and it 
will not be granted upon the latter ground 
if the applicant does not shew that he has 
suffered an injustice. Therefore, the appli
cation will be dismissed and the conviction 
of the lower Court sustained when the ap
plicant alleges only that justice has not been 
done and the decision of the lower Court is 
erroneous, without alleging any grave irre- 

; gularity in the proceedings. Carpentier v. 
Lapointe. Q. R. 25 8. C. 395.

Removal of Conviction. Notwith
standing Statute — Jurisdiction.]—Not
withstanding the amendment to s. 7 of the 

I Ontario Summary Convictions Act. by s. 14 
j of 2 Edw. VII. c. 12, taking away the right 

to certiorari, a conviction made by n magi
strate without jurisdiction may be removed 

’ by certiorari ; and where the offence for which 
i a conviction is made is found not to come 
j within the statute defining the offence, or 

the municipal by-law defining the offence is 
I not within the statute which gives the power
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to pu88 a by-law, there is such absence of 
jurisdiction ns warrants the issue of a cer
tiorari. Rex v. St. Pierre. 22 Occ. X. 233, 
4 O. L. It. 70. 1 O. W. It. 365.

Review of Decision of Inferior 
Court—dround*. |—There is no appeal to 
the Sujierior or Circuit Courts by way of 
certiorari from decisions of Courts of inferior 
jurisdiction, on the ground of mal jugé, or 
where the Judge of the lower Court has failed 
to properly appreciate the evidence. Culvert 
v. Perrault. Q. It. 26 S. C. 94.

School Rates- •/udidal .let. |—An appli
cation to bring up by writ of certiorari the 
school rate fixed by the trustees of the sec
tion. was granted. In re Cape Breton Sehool 
Section A o. 121, 24 Occ. N. 95.

Security — Deposit—Preliminary Objec
tions.]—A deiKfsit by the accused with the 
proper officer of $100 cash, though unaccom- 
panied by any written document, is a suffi
cient compliance with the requirements of 
Rule 13 of the Consolidated Rules of 
Courts, 1895. After a writ of certiorari 
has issued preliminary objections thereto 
should be raised promptly and l\v pieans 
of a substantive motion to quash the writ. 
Regina v. Davidson, 21 Occ. X. 98. 4 Terr. 
L. R. 425.

Time for Issue—Extension.]—A party 
who has obtained an order for a writ of cer
tiorari. must cause the same to be issued and 
returned within the delay lixed when his ap
plication was granted, and cannot, by motion, 
obtain leave to issue it afterwards. Joan- 
nette v. Huiler, 0 Q. P. R. 140.

See Arbitration and Award—Arrest— 
Assessment and Taxes—Courts—Justice 
of the Peace—Liquor License Act.

CHAMPERTY.
Contribution to Costs of Appeal

Member* of Family—Agreement to Divide 
Lands in Question — Succession Right* — 
Litigious Rights — Deed—Description. |—The 
appellants who were desirous of recovering 
certain property, known as the Dorval Is
lands, which had formerly belonged to an 
ancestor, entered into an agreement with 
the respondents, who were all connected with 
the same family by relationship or marriage, 
by which, in consideration of each contribu
ting one-tenth of tin* cost of taking an appeal 
to the Supreme Court, they agreed to transfer 
to each of them one-tenth of what might be 
recovered in the suit. The appeal was suc
cessful, and the present action was brought 
by the res|K>ndents to be declared proprietors 
of their shares of the island :—Held, that the 
agreement was not champertous, all the par
ties contributing to the cost of the appeal 
having an interest to see the property re
stored to the family, and either a direct or 
contingent expectancy of succeeding thereto. 
To constitute champerty there must be an 
unlawful interference of a third person to 
support litigation in a matter which in no 
way concerns him. for a compensation consist
ing of a share of the amount recovered. 2. 
Art. 710. C. ('., had no application to this 
case inasmuch as the rights sold by the 
appellants were not succession rights. 3. 
Art. 1582, C. C., cannot be invoked by the

party who has sold a litigious right, to annul 
his own contract. 4. The real estate in ques
tion constituting a distinct and separate area, 
and bearing a single cadastral number, a 
special description thereof in the deed of sale 
was unnecessary. Aleloche v. Deguire, Q. R. 
12 K. B. 298.

Deed of Land — Contract—Joindt r of 
Claim*—Partition — Specific Performed < 
Litigious Rights—Retrait Successoral.]—The 
heirs of M. induced several persons related 
to them, either by consanguinity or by affinity 
to assist them as plaintiffs in the prosecution 
of a law suit for the recovery of lands belong
ing to the succession of an ancestor, and. in 
consideration of the necessary funds to he 
furnished by these persons, six of the re- 
spondents and the mis-en-cause entered into 
the agreement sued on by which the plaintiffs 
conveyed to each of the seven persons giving 
the assistance one-tenth of whatever might 
he recovered should they lx* successful in the 
law suit. In an action au petitoire et en 
partage by the parties who furnished such 
funds, for specific performance of this agree
ment :—Held, reversing the judgment in (j.
R. 12 K. 11. 298 ( Ha vies, .1.. dissenting i. 
that the agreement could not be enforced, 
as it was tainted, with champerty, notwith
standing that the consanguinity or affinity 
of the persons in whose favour the convey
ance had been made, might have entitled them 
to maintain the suit without remuneration 
as the price of the assistance:—Held, fur
ther. that there could be no objection to the 
demande au petitoire being joined in the ac
tion for specific performance. 2. That the 
defence of retrait de droits litigieux could 
not avail in favour of the defendants, as it is 
an exception which can be set up only by the 
debtor of the litigious right in question, 
l'owell v. Watters, 28 S. <’. R. 138, referred 
to. 3. That, as the conveyance affected a 
specific share of an immovable, the exception 
of retrait successoral <*ould not be set up un
der Art. 710, ('. ('. Baxter v. Phillips, 2d
S. R. 317, and Iveclerc v. Beaudry. 10 L 
V. Jur. 20, referred to. 4. That the laws 
relating to champerty were introduced into 
Ixiwer Panada by the Quebec Act. 1771. as 
part of the criminal law of England, and 
as a law of public order, the principles ,.f 
which and the reason for which apply as 
well to the province of Quebec as to England 
and the other provinces of the Dominion ■ f 
Canada. Price v. Mercier, 18 S. < '. R. .'KM, 
referred to. Mcloche v. Deguire. 24 Occ. 
X. 75, 34 8. (’. It. 24.

Interest in Mineral Claims Transfer
— Consideration — Prior Litigation ] In 
Briggs v. Newswander. 32 S. ('. It. 405. the 
plaintiff was held entitled to a conveyance 
from the defendants of a quarter interest 
in certain mineral claims. In that action 
Xewawander et al. were only nominal defend
ants, the real interest in the claims being 
in F. After the judgment was given the 
plaintiff conveyed nine-tenths of his interest 
to (4., the expressed consideration being 
moneys advanced and an undertaking by (’>. 
to pay the costs of that action and another 
brought by Briggs, and by a subsequent deed, 
which recited the proceedings in tin* action 
and the deed of tin* nine-tenths. In* conveyed 
to (1. the remaining one-tenth of his interest, 
the consideration of that deed being $560 pn.v 
nhie by instalments. Briggs afterwards As
signed the nlxwe mentioned judgment and his
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interest in the claims to F. In an action 
by G. against F. for a declaration that he 
was entitled to the quarter interest :—Held, 
affirming the judgment in 10 B. C. H. 309, that 
the transfer to G. of the nine-tenths was 
champertous, and the Court would not inter
fere to assist one claiming under a title so 
acquired:—Held, also, that the transfer of 
one-tenth was valid, being for good considera
tion and severable from the remainder of the 
interest. (Jicgcrich v. Fleutot, 25 Occ. N. 
7, 35 8. C. It. 327.

Void Agreement — Parties Entitled to 
take Advantage of—lies Judicata—Estoppel 
by Conduct—Costs.]—The laws of mainten
ance and champerty, ns they existed in Eng
land on the 19th November, 1858, are in 
force in British Columbia, and an agreement 
for a champertous consideration is absolutely 
null and void. The defence that an agree
ment is champertous and therefore void is 
open to others than those who are parties to 
the agreement. Per Hunter, C.J., it is not 
open to a man to stand by and assist another 
to light the battle for specific property to 
which he himself claims to be entitled, and, 
in the event of the latter's defeat, claim to 
light the battle over again himself. He is not 
bound to intervene, and if he does not. he 
must accept the result so far ns concerns the 
title to the property. At the trial the plain
tiffs obtained judgment declaring that the de
fendant was a trustee of an undivided one- 
quarter interest in two mineral claims: on 
appeal by the defendant the plaintiffs' in
terest was declared to be only one-fortieth. 
The Court allowed the defendant the costs of 
the appeal, but allowed no costs of the trial to 
either side. Briggs and (Jiegerich v. Fleutot, 
24 Occ. N. 299, 10 B. C. It. 309.

CHARITY.

See Will.

CHARTER.

| See Municipal Corporations.

CHARTERED ACCOUNTANTS.

Fees — Tariff.] —The tariff of chartered 
accountants contains no provision allowing 
fees for attendance at Court to lie sworn, or 
attendances at their offices to receive papers, 
etc. 2. Chartered accountants are only allow
ed a fee of $10 for attendance at a meeting 
for hearing parties or to take evidence, when 
•he duration of the session is over an hour 
aud ,i half. 3. A chartered accountant is not 
entitled to any fee upon a provisional report 
prepared by him. Singer Manufacturing Co. 
v. rinsonnault, V, Q. P. It. 112.

CHARTERPARTY.

See Ship.

CHOSE IN ACTION—ASSIGNMENT OF.

CHATTEL MORTGAGE.

226

See Bills of Salk and Chattel Mort-

CHEESE AND BUTTER COMPANIES 
ACT.

•S'- Arbitration and Award.

CHEQUE.
Sec Banks and Banking—Bills of Ex

change and Promissory Notes.

CHILD STEALING.
See Extradition.

CHINESE IMMIGRANTS.
See Aliens.

CHOSE IN ACTION—ASSIGNMENT OF.
Action by Assignee—Claim for damages 

by defendant — Set-off — Counterclaim—Con
sideration—Notice. Lillie v. Thomas (N.W. 
T.), 1 W. L. It. 497.

Assignment of Legacy—Rights of as
signee for creditors of legatee—Interpleader. 
Lamb v. Sccord, 2 O. W. It. 43.

Equitable Assignment— Consideration 
—Notice—Appropriation of fund to specific 
purpose. Iluntcr v. Wilkinson Plough Co., 
2 O. W. R. 1029.

Equitable Assignment — Form of ■— 
Solicitor.]—No writing or particular form of 
words is necessary to constitute an equitable 
assignment : an Intention to pass the beneficial 
interest being all that is required. Hughes v. 
Chambers, 22 Occ. N. C.33, 14 Man. !.. It. 
103, approved. A client who was indebted 
to a solicitor for costs incurred, instructed 
him that, on the receipt by him of certain 
moneys which he was to collect for the client, 
he was to pay certain obligations, including 
his own bill of costs :—Held, that this consti
tuted a good equitable assignment. Re McRae 
Estate. 0 O. L. R. 23H. 2 O. W. R. 220, 208, 
409, 018.

Equitable Assignment — Oral promise 
to repay overdraft at bank—Specified source. 
Ray v. Oliver, 2 O. W. It. 988.

Litigions Rights — Offers—Contract — 
Conditions — Action by Contractor before 
Completion of lVorfc.] — A defendant may 
plead at the same time the nullity of the obli
gation invoked against him and the fact that 
it constitutes a litigious right. 2. Offers made 
on condition that the party to whom they are
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made gives a quittance upon receipt of the 
sum offered, are legal offers. 3. If iu a con
tract for tin- performance of work it is stipu
lated that the contractor will be paid in the 
course of the .vork to the extent of 75 per 
cent, of the value of the work done as certi
fied by the architect charged with the super
intendence of the work, and the balance 3U 
days after completion, such contractor can
not. without having finished the work, sue for 
such balance, even where he off ere to deduct 
file costs of the work remaining to be done.
4. The smallness of the price paid for an 
assignment of a debt is a circumstance which 
raises a presumption that the claim is a liti
gious one. 5. The litigious character whch 
a claim has at the time of its first transfer 
remains attached to it if it is again trans
ferred by the first transferee. Urevie* v. 
Evans, Q. R. 21 8. C. 301'.

Money Order—-Indorsement of — Parol 
Assignment—Interpleader.]—The defendant, j 
under contract to build for one \\\, purchased ; 
the materials from the plaintiffs, who subse- | 
quently got judgment against him, and who 
garnished the moneys due from W. to the 
defendant under the contract. Moneys due 
the contractor were to lie paid on the certi
ficate of the architect. Before the garnishee 
proceedings the defendant had accepted the 
following order drawn upon him by a firm to 
whom he was indebted on q. sub-contract :
“ Please pay to Champion & White the sum 
of $270. and charge the same io my account 
for plastering Place Block, Hastings street, 
W., in full to date;” upon which order the 
defendant indorsed a memorandum addressed 
to the architect as follows : “ Please pay that 
order and charge to my account on contract 
for Robert Walker block on Hastings street, 
city —Held in interpleader, that, apart from 
the order, there was a parol assignment 
specifically appropriating to the assignees the 
sum in question, of the moneys to arise out 
of the contract. British Columbia Mills Lum
ber and Trading Co. v. Mitchell, 21 Occ. N. 
303, 8 B. C. R. 71.

Money Payable “ In Respect of the 
Contract”—humages for Interference with 
the Work — Attachment of Debts.1 — Held, 
affirming the decision of Street, J., 23 Occ. 
N. 334. 0 O. L. R. 428. 1 O. W. R. 138. 358. 
that the assignment to the claimants of the 
moneys to become due and payable “ in re
spect of a certain contract ” for municipal 
drainage work, included the damages awarded 
to the contractor by the judgment in Bourque 
v. City of Ottawa, 23 Occ. N. 203, 0 O. L. 
R. 287, and therefore these moneys were not 
attachable by a judgment, creditor of the 
contractor, draham v. Bourque, 24 Occ. N. 
54. «1 O. L. R. 700, 2 O. W. R. 027. 1182.

Non-acceptance — Action by Assignor.] 
—A creditor who assigns a debt due him to a 
creditor of his own, does uof thereby lose his 
right of action against his debtor, so long ns 
his creditor has not accepted the assignment. 
Legault v. Dfsaulniers, 5 Q. P. R. 444.

Notice—Cause of Action.]—Where a debt 
has been assigned by way of mortgage, but no 
notice in writing of the assignment has been 
given to the debtor, the cause of action still 
remains in the assignor. Okell v. Dickson, 9 
B. C. R. 151.

Notice—Knowledge—Notice of Action.] —
1. A sale or transfer of a debt does not in
vest the transferee or purchaser with a right

of action against the debtor, unless the trans
fer has been signified to him. 2. The neces
sity for such signification is not removed by 
proof of the debtor's knowledge of such trails 
fer. 3. Signification of the action is insuffi
cient and does not take the place of the signi
fication to which the debtor is entitled. 
I tuple Leaf Itulbcr Co. v. Brodic. Q. R. 18 
8. C. 352.

Notice—Notary—Notice of Action.]—It is 
not necessary that notice of the transfer of a 
debt should be given by the instrumentality ■" 
a notary. 2. The service upon the debtor of 
process in an action brought iu the name of 
the assignee, claiming payment of the debt, 
is a sufficient notice of the transfer. Judg
ment in Q. R. 11 K. It. 251 reversed. Bank 
of Toronto v. Et. Lawrence Fire Ins. Co., Q. 
R. 12 K. B. 55<j, L1903J A. C. 59.

Notice — Service — Notary.] — It is not 
necessary that service of a notice of a transfer 
of a debt should be made through the instru
mentality of a notary. Bayard v. Drouin. 
Q. R. 22 8. C. 420.

Notice—Sufficiency—Notarial Act—Debtor 
—“ Third Person.'*]—Under arts. 1570 and 
1571 of the Civil Code of Lower Canadi. 
signification to the debtor of the act of sale 
of his debt need not be by a notarial act. 
Quære, whether the debtor is a “ third per
son.” within the meaning of the latter article, 
against whom signification was necessary iu 
order to perfect possession. Murphy v. Bury, 
24 S. C. It. 008, doubted. The institution of 
an action against the debtor is of itself a 
sufficient signification of the transfer of the 
debt. Judgment of the Court of King's 
Bench, Quebec, affirming judgment in Q. It. 
21 S. C. 251, reversed. Bank of Toronto v. 
St. Lawrence Fire Ins. Co., [1903] A. C. 59.

Notice of Transfer of Debt—Necessity 
for—Action—Service of Process.]—A trans
feree of a debt cannot sue his transferor's 
debtor for the recovery of the same without 
first serving a copy of the transfer on the 
debtor, or. at least, serving a copy thereof on 
the defendant, with the action. Service of 
process in the action alone is not sufficient 
notice of the transfer, and is not a sufficient 
compliance with the law. Karn (D. W.) 
Co. v. Lough. Q. R. 20 8. C. 04.

Notice to Debtor — Judicature Act — 
Sufficiency of Notice.]—H., to whom the de
fendants owed $184.93. being $124.80 for 
oak lumber, and $00.13 for basswood lumber, 
assigned his claim to the plaintiff. The only 
notice which the plaintiff gave the defendants 
of this assignment stated that he had un 
order from H. for the amount due in respect 
to a purchase of oak lumber bought by 'lie 
defendants’ agent. At the same time an ac
count of H.'s against the defendants in the 
matter went to shew that, ns above stated, 
only $124.80 was due for oak lumber, while 
the balance, $60.13, was for basswood lumber. 
The plaintiff drew on the defendants for the 
amount, and the defendants refused to accept 
the draft, on the ground that they had no 
order from II. to pay the $184.93. Thereupon 
the present action was brought :—Held, that, 
though there was sufficient to put the defend
ants upon inquiry in the notice they received, 
as to an assignment to the plaintiff of the 
money due by them to H., yet it was not
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sufficiently clear and express to entitle the 
plaintiff to sue, under the section of the 
Judicature Act relating to assignments of 
choses in action, being ambiguous enough to 
justify them in asking the plaintiff whether 
the assignment covered the oak lumber only, 
or the basswood as well as the oak. The 
statute requires the notice to be express 
notice in writing, and there should be nothing 
equivocal about it, nothing to put the debtor 
in doubt whether the whole debt or only a 
part of it has been assigned. The notice here 
fell short of this requirement. McMillan v. 
Orillia Export Lumber Vo., 23 Oce. N. 244. 
0 O. L. R. 120, 2 O. W. R. 529.

Order for Payment of Money —
Equitable assignment — Existence of fund. 
A.f/y v. Wilson. 2 O. W. It. 808.

Power of Attorney—Death of (Srantor 
—Revocation.]—Pending a suit upon a mort
gage for foreclosure and sale of the mortgaged 
premises, the mortgagor executed and deliver
ed a writing in favour of a creditor authoriz
ing him to collect, recover, and receive, and 
apply on account of • his debt, any surplus 
from the sale, and declaring that the power 
might be exercised in the name of the grantor’s 
heirs, executors, and administrators, and 
should not be revoked by his death. The sale 
resulted in a surplus. Before the sale the 
mortgagor died :—Held, that the writing was 
not an equitable assignment, but a power of 
attorney revocable by the grantor’s death. 
Ex p. Welch—Chapman v. tlilfillan, 21 Occ. 
X. 90, 2 N. B. Eq. Reps. 129.

Requirements - -Intention.] — To con
stitute an equitable assignment of a chose in 
action neither writing nor any particular form 
of words is required, but any words or acts 
from which it is to be inferred that there was 
an intention to pass the beneficial interest 
are sufficient, Hughes v. Chambers, 22 Occ. 
N. 333, 14 Man. L. R. 168.

Right of Action—Parties—Prête-nom.] 
—Held, affirming the judgment in Q. R. 24 
S. C. 119, that where fraud is not alleged, 
the transferee of a debt, under a transfer duly 
served upon the debtor, is entitled to sue for 
the recovery of such debt in his own name, 
although, in fact, the claim was transferred 
to him for collection only. Dcscrrcs v. Das- 
tous, Q. It. 24 8. C. 119.

Right to Sue in Name of Assignor—
Acceptance of Assignee by Debtor — Nova
tion.)—The plaintiffs had transferred to an
other loan company their claim against the 
defendant. Subsequently the defendant ac
cepted the transferees as his creditors, and 
by agreement became their debtor : — Held, 
that, in these circumstances, the transferees 
had no right of action in the name of their 
transferors against the defendant, although the 
deed of transfer, to which the defendant was 
not a party, authorized the transferees to use 
the name of the transferors ; the transferees 
must bring the action in their own name. 
Montreal Loan and Investment Co. v. Plourdc. 
Q. R. 23 S. C. 399.

Salary of City Solicitor—Agreement— 
Repudiation—Action — Notice to corporation 
^-Service on treasurer—Public policy — Pub
lic officer — Equitable assignment — Parties. 
(Iruham v. MeVeity. 5 O. W. R. 895, 521.

Sale of Goods by Partnership — Sub
sequent Incorporation—Delivery by Incorpor
ated Company—Necessity for Signification of 
Transfer.)—Where goods are sold by an un
incorporated commercial firm, representing the 
succession of a trader deceased, ami this firm, 
liefore delivery of the goods, becomes an in
corporated company, and as such carries out 
the contract of sale by making delivery of the 
goods, signification of the transfer from the 
firm to the company is not necessary to en
title the company to bring suit against the 
purchaser for the amount of the debt. In
tention to effect novation is not apparent from 
the fact that the note of a third party was 
accepted on account of the debt, for which 
note a receipt was given in these terms : “ Re
ceived from J. V. (the debtor) the note of 
M. S. & Sons for $1«H) at 30 days, on account 
of i sin y and buzz planer and iu the event 
of the note not being paid at maturity the 
creditor retains his recourse against the 
debtor for the debt. Co icon v. Vczina, Ü. 
R. 20 8. C. 7.

Trading Corporation - Competency as 
Trustee—Objection by Debtor.]—A trading 
corporation, created by letters patent under 
the Manitoba Joint Stock Companies Act, 
Inis power to take an assignment of u chose 
in action and hold and collect it by suit for 
the benefit of the assignor. In re Hock wood, 
etc., Agricultural Society, 12 Man. L. R. 055. 
Regina v. Reed, 5 Q. B. I). 483, and Ashbury 
Railway Carriage Co. v. Riche, L. R. 7 H. 
L. 053, distinguished. A debtor who bus no 
interest in an assignment of the claim against 
him, and is in no way prejudiced by it, can
not raise any objection to the competency of 
the assignee to take the assignment and to 
sue upon the claim. Walker v. Bradford Old 
Bank, 12 Q. B. D. 511, followed. Stobart v. 
Forbes, 20 Occ. N. 440, 13 Man. L. U. 184.

Transfer Pendente Lite—Action—Par
ties.] — Where the plaintiff has transferred 
his debt after issue joined, he may. neverthe
less, continue the action and obtain judgment 
in his own name. Larivière v. 'Town of Rich
mond, Q. R. 21 8. C. 37.

Validity—Assignee not Named—Evidence 
to Supply Omissions.]—By an informal in
strument in writing tin insolvent debtor pro
fessed to assign all his interest in certain 
specified property and “all moneys due to me 
from any source whatever,” but did not in 
the operative part of the instrument name the 
assignee, who was indicated only by these 
words at the eml of the document: “ And 1 
hereby appoint the said G. D. B. my irrevo
cable attorney ... to receive any and all 
moneys owing to me from any source what
ever.” G. D. It. was the agent of the plain
tiffs to whom the insolvent was indebted, and 
the insolvent sent the assignment to G. I). B. 
in an unsigned letter in his own handwriting, 
in which he wrote, “ I have made an assign
ment of everything to you.” A debt due to 
the insolvent having be'-n attached by the de
fendants. who were also creditors, the plain
tiffs claimed the amount under the assign
ment to their agent, and nn issue was direct
ed :—Held, that the letter could be looked at 
to aid the assignment, and the assignees 
name should be read in ; and, therefore, the 
plaintiffs were entitled to the money. 
Newell v. Bradford, 37 L. J. C. P. 1. Catling 
v. King, 94 L. J. Ch. 3H4. Warner v. Wil
mington, 25 L. J. Ch. 902, lie Bacon’s Will,
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31 Ch. D. 400, Turner v. Hellard, 30 Ch. D.
31K I, l’earce v. Gardner, [18971 1 Q. B. 088, 
and other cases, considered. Bank of Mon
treal v. Burns, 22 Occ. N. 342.

Validity- Mot ire—Bank Act—Statute of 
Elisabeth — Execution—Interest in Partner
ship— Sale— Action — Parties.] — Action by 
husband and wife to set aside an assignment 
to a hank by the husband's execution debtor 
of his share or interest in the assets and 
business of a partnership. The assignment 
was made in February, 1896, as security for 
a past due debt exceeding the amount of the 
assignor’s interest in the partnership. The 
husband recovered judgment against the as
signor in May, 1890, in an action brought be
fore the assignment, and placed execution in 
the sheriff's hands in July. 1890. Under that 
execution, the sheriff, without making any 
actual seizure of the partnership assets, pur
ported to sell and convey to the wife in Octo
ber, 1890, all the undivided share or interest 
of the assignor exigible under execution in the 
partnership assets or business. This action 
was begun in November, 1898:—Held, that 
the assignment was not invalid under the 
Bank Act, nor under the Statute of Elizabeth, 
there being no evidence that it was made with 
intent to delay and defraud the husband in 
his action against the assignor. Under the 
law as it stood at the date of the assignment, 
notice thereof to the assignor's partners was 
not necessary to its validity. Per Armour, 
C.J.O.—Debts are not included in the expres
sion “ goods, wares, and merchandise." ns 
uesd in the Bank Act. The effect of placing 
the execution in the sheriff's hands was to 
bind the goods of the partnership, so that they 
were liable to be seized, but no seizure of any 
specific assets having been made, and all the 
assets of the partnership having been sold, 
realized, and disused of. the execution credi
tor lost any benefit which he might have de
rived from the seizure of specific assets and 
the sale thereunder of the undivided interest 
of the execution debtor therein: and nothing ■ 
passed to the wife by the sale to her. Per 
Osler, J.A.—The husband was not a proper 
party. Judgment in 1 O. L. R. 30.3. 21 Occ. 
N. 183, affirmed. R< tic v. Quebec Bank, 
22 Occ. N. 171, 3 O. L. R. Ml, 1 O. W. R. 
286.

CHURCH.
Churchwardens—Accounts — Discharge 

-■Vestry Board—Approval of Ordinary—In
terference by Civil four/.]—The accounts of 
a churchwarden going out of office must be 
submitted to the vestry board. 2. A church
warden going out of office may be compelled 
to render an account at the suit of two parish
ioners. 3. The reception of accounts by the 
vestry board and their approval by the Ordin
ary, constitute a discharge in fa your of a 
churchwarden going out or office. Such dis
charge is final and will not be interfered with 
by the civil Courts. Dubé v. Mercier. Q. R. 
13 K. B. 114.

Change of Site—Resolution of congrega
tion—Notice of meeting—Injunction. Kop- 
man v. Bimonsky, 2 O. W. It. 017.

Clergy Commutation Trust Fund —
Canons and by-laws governing—Construction 
-Annuitants—“ Junior on the pay list ”—

Decision of diocesan chancellor — Award — 
Acquiescence—Laches—Exchange of benefices. 
deoyheyan v. Synod of Niagara, 5 O. W. R. 
304, 0 U. W. R. 717.

Diocese of Toronto—Churchwardens — 
Agreement to R< guy Rector's Expenditure — 
Award.]—An agreement by the churchwar
dens of a congregation of the Church of Eng 
land in the diocese of Toronto, raising funds 
by voluntary contributions, to repay to the 
rector thereof, in consideration of his resign
ing his charge as desired by the congregation, 
the amount theretofore expended by him in re
pairs and improvements to the rectory-house, 
such amount to be settled by arbitration, is 
an agreement beneficial to the congregation 
and binding upon the churchwardens in the 
corporate capacity conferred upon them in 
that diocese by 47 V. c. 89 (O.). An ord- 
was made for the enforcement of an award 
made in pursuance of the agreement, although 
the churchwardens had in their corporate ca
pacity no property or funds out of which tla- 
award could be satisfied. Daw v. Ackerill, 
25 A. R. 37, distinguished. In re Kirkby and 
Churchwardens of All Saints, Collingwood, 24 
Occ. X. 358, 8 O. L. R. 385, 4 O. W. R. 142.

Discipline — Expulsion of Minister 
Dunn stic Forum—Appeal.]—Where an appeal 
raised the question of the proper or improper 
exercise of disciplinary powers by the Confer
ence of the Methodist Church, the Supreme 
Court refused to interfere, tfie matter com
plained of being within the" jurisdiction of the 
Conference. Judgment of the Court of Ap
peal, 27 A. R. 602, 21 Occ. N. 21, affirmed. 
Ash v. Methodist Church, 22 Occ. N. 3, 31 
8. C. R. 497.

Dispute as to Ownership of Land and 
Building Rival claimants — Difference in 
tenets — Question of fact — Onus—Appeal. 
Zaeklynski v. Kcrehinski (N.W.T.), 1 W. L 
R. 32.

Expulsion of Member—Domestic Tri
bunal—Injunction.]—The plaintiff sought an 
injunction restraining the trustees of St. 
Peter's Church, in Berlin, from enforcing a 
resolution, passed by them, expelling him 
from membership in the church, on the ground 
of certain actions of his. not necessary to 
mention here. No notification was given call
ing upon the plaintiff to attend the meeting nt 
which the resolution was passed, nor was In- 
made aware in any way of the intention of 
the trustees to expel him. The plaintiff's civil 
rights were not affected by the expulsion : 
Held, that the civil Courts would not, after an 
adjudication by the domestic tribunal de
priving the plaintiff of his membership, in
vestigate the legality or regularity of the pro
ceedings, and tlie action must be dismissed. 
Pi tike v. Born hold. 24 Occ. N. 395. 8 O. L 
R. 575. 4 O. W. It. 257.

Members—Trustees—Meetings — Resolu
tion authorizing new building—Regularity- 
Injunction. Heine v. Schaffer (Man.), 2 W. 
L. R. 310.

Power to Allot Free Seats- -Po\nr to
Rent Pens.]—Under the trusts set out in tlv 
schedule to 47 V. c. 88 ’ ( O. ) and 47 V. c. 140 
(I).), the trustees of a Methodist church hat> 
no power to allot free seats to particular 
members of the congregation, although they 
have the general power possessed by the
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officers of any place of public worship, to dis
tribute the members of the congregation in a 
particular manner at any particular service 
for the purpose of preventing disorder during 
the service. They have, however, the power 
to rent pews at a reasonable rent to parti
cular members, reserving as many free seats 
where and as may he thought necessary or 
expedient. Carleton Place Methodist Church 
Trustees v. Keyes, 22 Oec. X. 50, 3 O. \j. It. 
105. 1 O. W. It. 10.

Syndic—Election—Incapacity—Statute — 
Incapacity Arising After Election,]—In this 
case the facts alleged and proved shewed an 
incapacity at common law. if not by statute, 
to exercise the office of syndic of a church. 
2. It is not necessary that such incapacity 
should be declared by a statutory provision in 
order to bring it within art. 087, C. P. C., 
which applies to an incapacity arising after 
the election or nomination of the incumbent, 
ns well as to an incapacity existing at tin
time of his election. Martel v. Prévost, 0 (J. 
1\ It. 244.

Vestry Corporation Defence to Action 
—Authority—Resolution.]—A vestry corpora
tion may file a defence to an action without a 
resolution authorizing its solicitors to that 
effect. Sénécal V. I entry of till Parish of St. 
Paul, <t Q. P. R. 402.

Vestry-board Defence of Action—Au
thorisation— Parish Meeting — Exception to 
Form.] — A vestry-board cannot defend an 
action without previous authorization by the 
parish meeting, and the Itoard must file this 
authorization with its defence, in default 
of which the plaintiff may, by exception to the 
form, obtain the striking out of the defence. 
Sénécal v. Cure and Churchwardens of St. 
Paul. y. R. 12 K. R. 142.

Will—Devise to Religious Institution — 
" Acquisition ” of Land — Commencement of 
Period—Life Estate.]—The seven years dur
ing which a religious institution may hold 
land after its “ acquisition " under s. 19 of 
R. S. <). 1877 c. 216 (now s. 24 of R. 8. O. 
18!)7 c. .'$071. does not commence to run, in 
the case of a devise of a remainder dependent 
upon a life estate, until the expiry of the life 
estate. In re Naylor, 2.'$ Occ. N. 01), 5 O. !.. 
it. 153, 1 O. W. R. 809.

CHURCHWARDEN.

See Church.

CIRCUIT COURTS.

See Appeal—Courts.

CIVIL ENGINEERS, CANADIAN 
SOCIETY OF.

Statute Incorporating—Qualification of 
Members—Practising — Admission — Manda
mus-Interference by Courf.]—The statute 
incurjiorating the Canadian Society of Civil

Engineers gives the right to become a mem
ber to every one who practised as a civil en
gineer in this province at the time of the pass
ing of the Act. The plaintiff, claiming to 
have satisfied this requirement, presented a 
request for admission containing allegations 
of fact to satisfy the law, verified by his own 
de|»osition under oath. On the refusal of the 
society to comply with his request, he prayed 
that a peremptory writ of mandamus be 
issued to effect his purpose :—Held, that it 
was not for the Court to decide whether the 
plaintiff was qualified ns a civil engineer, or 
whether he had pursued the studies and 
possessed the knowledge requisite for a civil 
engineer, but only whether he had practised 
as n civil engineer at the time of the passing 
of the Act. (2) That lie who has himself 
done work requiring the special knowledge of 
a certain profession is not by reason of that 
alone deemed to have practised such profes
sion, but the contrary is the case with one 
who has devoted himself to the practice of a 
profession for the public and who in fact 
practises it. though his clientele may be very 
limited. (3) That the deposition on oath of 
the plaintiff did not constitute conclusive and 
irrefutable proof of the facts contained in it. 
but that it was only a formality to prevent 
useless applications, and only raised a pre
sumption which might be refuted by evidence 
to the contrary. Taché v. Society of t'ana- 
dian Civil Engineers, Q. It. 26 8. C. 215.

CIVIL SERVICE.
Sec Crown.

CLOSING STREET.
See Way,

CLUB.
Authority to Make Rules—Expulsion 

of Member—Regularity of Admission—Meet
ing—Two-thirds Vote.]—A club for amuse
ment, etc., organized under arts. 5487 et seq. 
of the It. 8. y„ by which such association is 
authorized to make rules and regulations re
specting the admission and expulsion of its 
members, has authority to adopt a rule pro
viding for the expulsion of any member who 
commits an act “ derogatory to the honour 
and interests of the club," although no defini
tion be given in the rule of what constitutes 
such acts. 2. Where a social club has form
ally passed a resolution expelling a member 
for acts derogatory to the honour and interests 
of the club, it cannot afterwards, in defence to 
an action of the member for the rescission of 
the vote of expulsion, be allowed to justify 
such expulsion on the ground that the plain
tiff had never been regularly admitted a mem
ber. 3. Where the rule of the club provides 
for the expulsion of a member by a two-tbirds 
vote at a general meeting regularly called, the 
resolution of expulsion must be voted for by 
two-thirds of the active members of the club 
present at the time the resolution is put to the 
meeting. Lemarche. v. Le Club de t'hasse à 
Courre Canadien, Q. R. 19 S. C. 470, 4 Q. P. 
R. 75.
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Liability for Article Stolen, | — The

plaintiff, who was net a member of the de
fendant club, went there upon the invitation 
of a member and put his coat in the cloak 
room. It was taken away during his absence 
in another part of the club, and he sued for 
its value and for money paid to detectives in 
attempting to recover it :—Held, that, as the 
defendants were a club, and did not fall under 
the provisions of the Civil Code respecting 
innkeepers, keepers of boarding-houses, and 
hotel-keepers, under similar circumstances, 
they were not liable for articles brought upon 
their premises. Martel v. Military institute 
Club, 23 Occ. N. 111).

Life Member—By-law Exacting Further 
Fees—Ultra Vires.]—The plaintiff was duly 
elected a life member of the defendant club, 
and paid ij»50, the fee demanded by the by
laws. Subsequently, at a meeting of the mem
bers of the club, a by-law was adopted that 
every life member should pay an additional
sum of $25 for that year only, and that any life
member who failed to do so should be ex
pelled from the club simply by a resolution of 
the board of directors to that effect. The 
plaintiff contended that the by-law was ultra 
vires, and asked that the Court should déclaré 
it to be so:—Held, that the by-law was ultra 
vires, and that the plaintiff was therefore not 
bound by it, nor could his status be thereby 
affected. Beaudry v. Club St. Antoine, 21 
Occ. X. 83, O. R. Ill 8. C. 452.

Public Inquiries Act (B.C.)—Benevo
lent and Friendly Societies Act (B.C.)—Com
mission of inquiry—Jurisdiction. Re Railway 
Farters' Club (B.C.), 2 W. L. R. 162.

CODICIL.
Sec Will.

COLLATERAL SECURITY.
Enforcement — Bar — Promissory notes 

for price of machinery—Retaking and selling 
machinery under conditional sale contract 
Chattel mortgages collateral to notes—Effect 
on. Masscy-Ilarris Co. v. Lowe (N.W.T.), 
1 W. L. R. 213.

Life Insurance Policy - Promissory 
notes—Account—Entries in books — Appro
priation of payments—Mortgage—Merger— 
Surety—Dicharge. Harvey v. McKay, 0 O. 
W. It. 711.

Sec Bankruptcy and Insolvency—Com
pany—Judgment—Limitation ok Actions 
—Mortgage—Principal and Surety.

COLLECTION OF TAXES.
See Assessment and Taxes.

COLLEGES.

Sec Schools, Colleges and Universities.

COLLUSION.
Sec Insurance—Railway—Ship.

COMMISSION.
Sec Principal and Agent.

COMMON CARRIERS.
See Carriers—Railway—Ship.

COMPANY.
I. Directors—Powers of, 23(5.

II. Foreign Companies, 239.
III. Judgment Against, 240.
IV. Parties to Actions, 241.
V. Promoters, 241.

I VI. Shares and Shareholders. 242. 
| VII. Transfer of Assets, 251.
: VIII. Winding-up, 251.

IX. Other Cases. 2(59.

I. Directors—Powers of.

Action by Judgment Creditor
Against—Payment of dividend when < <>m- 

j pany insolvent—Preferential payments of de
fendants' claims against company—Judgment 
for damages—Companies Ordinances (N.W. 
T.) s. 66. Snow v. Reason (N.W.T.), 2 

I W. L. It. 359.
Appointment of Manager—Want of 

! By-law and Seal—Services Rendered—Salary 
—Compensation.]—The plaintiff was appoint
ed by the board of provisional directors of a 

. company to be a director, and was also ap- 
I pointed manager before the company was 

organized. In an action for salary or compen
sation for services rendered, in which it was 
shewn that the services rendered had not re
sulted in any benefit to the company, and that 
the company had never gone into operation : — 
Held, that, ns he was not appointed by by-law 
approved of by the shareholders, and had no 
contract under seal, he could not recover. 
Co., 25 O. R. 587, commented ou. Birnii v. 
Toronto Milk Co., 23 Occ. N. 11, 5 O. L. 
R. 1, 1 O. W. R. 736.

Articles of Association — Privileged 
Shareholders—Right to Elect Majority of 
Directors—Ultra Vires.]—In the memoran
dum of association of a joint stock company 
organized under the British Columbia Com
panies Act, 1890, and its amendment in 
1891, there was a clause purporting to give 
to the holders of a certain block of shares, 
being a minority of the capital stock issued, 
the right at each election of the board of 
directors to elect 3 of the 5 directors, not
withstanding anything in the Act :—Held, 
that the shares to which such privilege was 
■ought i" 1“ attached could not !»■ considered 
preference shares within the meaning of the 
statute, and that the agreement was beyond 
the powers conferred by the statute, and null 
and void, being repugnant to the conditions
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as to elections of directors imposed by the 
Act iih matters of public policy. Judgment in 
9 B. C. It. 275, reversed. Colonist Print
ing and Publishing Co. v. Dunsmuir, 23 Occ. 
N. 66. 32 8. C. R. 679.

Hypothec—Promissory Note—Payment by 
Indorser—Absence of Protest—Recovery by 
Indorser.]—Under the Joint Stock Companies 
Ad of the Province of Quebec, directors may 
contract a hypothec, which will be binding on
th........ pany. if made in the interest of the
company. 2. A director of the company who 
accepts such hypothec, to secure indorsations 
made by himself and other directors, cannot 
afterwards, in good faith, question the legal 
right of the directors to authorize the grant
ing of such 'hypothec. 3. Where no proof of 
a protest, or the waiver of protest, is made, 
ihe indorser of a promissory note who pays, 
cannot recover, and he must be held to have 
paid without any obligation to do so; and 
the payment must be attributed to his own 
generosity. 4. Where the person who accepts 
an hypothec to secure the payment of certain 
debts, does not bind himself personally, there 
is no obligation on his part which renders 
him liable in case the debtor does not pay. 
Snraria v. Paquette, Q. It. 20 S. C. 314.

Illegal Transactions—Action by share
holder and director—Issuing of stock to direc
tor in payment of assets of business taken 
over—Payment of commission to director on 
sale of stock—Expenses of promotion—Sale 
of stock at a discount—Amendment—Parti
cipation of plaintiff in illegal transactions— 
Estoppel—Increase in number of directors— 
Costs. Stickney v. Bucket, tî O. W. R. 469, 
522, 701.

Indorsement of Bills for Accommo
dation -Authority of Secretary—Discount 
—Notire to Bank—Presumption.] — The 
secretary of a company, whose authority was 
limited to the acceptance of drafts, indorsed, 
in the company’s name, a number of drafts 
in which the company had no interest, for the 
accommodation of C. The trial Judge found 
that the plaintiffs, who discounted the drafts, 
had knowledge that the indorsements were 
made for the accommodation of C. :—Held, 
that the defendants were not liable :—Semble, 
that where the directors might, under the 
power given them, delegate to the secre
tary power to indorse for the company, the 
bank taking the paper bona fide, would be 
entitled to assume that the secretary had 
such power, although it had not. ns a matter 
of fact, been delegated. Union Bank v. 
Eureka Woolen Mfg. Co., 33 N. S. Reps. 
302.

Lease of Elevator—Shareholder’s right 
to account of profits—Ratification by share
holders—Meetings—Irregularities — Parties 
—Amendment. Meyers v. Cain, 6 O. W. R. 
297, 834,

Managing Director—Powers of—Pro
missory Notes.] — The defendant company 
were incorporated by letters patent under 
the Manitoba Joint Stock Companies Act, 
R. S. M. c. 25, for the purpose of carrying 
on a trading business, and the plaintiffs sued 
as indorsees of three promissory notes given 
by the managing director of the company 
in their name to C. for tea ordered from 
him, but never delivered. There was no by
law, resolution, or other act expressly defining

the powers or duties of the managing director, 
but the evidence shewed that the course of 
business of the company was such that he 
had frequently given similar promissory notes 
which had been paid by the company's 
cheques, without objection on the part of the 
other directors or the auditors:—Held, that 
the notes sued on had been made in general 
accordance with the powers of the managing 
director, within the meaning of s. 62 of the 
Act, and were binding on the company. Im
perial Bank v. Farnurs' Trading Co., 21 Occ.
N. 449, 13 Man. L. R. 412.

Managing Director—Warehouse Receipt 
—Disappearance of floods.]—The failure of au 
individual director of a warehousing com
pany to inform the holder of a warehouse 
receipt of the disappearance of the goods 
covered by such receipt, does not, in the ab
sence of any accusations of fault against the 
director in respect thereof, give the holder 
of such receipt a right of action against him. 
Ontario Bank v. Merchants Bank of Halifax, 
5 Q. P. R. 392.

Mortgage — Consent of Shareholders— 
Ratification.] — A mortgage made by the 
directors of a company prior to the consent 
of its shareholders, without which consent 
there was no power to borrow, may be rati
fied by the shareholders. Adams v. Bank of 
Montreal, 8 R. 314, 32 8. C. It. 719.

Purchase and Sale of Land—Irregu
larities in Proceedings.]—A mining company 
subject to the provisions of the Ontario Com
panies Act. R. S. O. 1897 c. 191, and the 
Ontario Mining Companies Incorporated Act, 
R. S. O. 1897 c. 197, has power to buy and 
sell laud, and a sale in good faith of all the 
land owned at the time by the company is 
not necessarily invalid, for there is nothing 
to prevent the business of the company being 
continued by the purchase of other land. Nor 
can such a sale made in good faith be re
strained at the instance of a dissentient mi
nority of shareholders on the ground that 
irregularities have occurred in the conduct 
of the proceedings of the company leading up 
to the sale, or on the ground that the ap
proving majority are also shareholders in a 
rival company, and are in carrying out the 
sale furthering the interests of that rival 
company. Judgment of Street. J.. 1 O. L. 
R. 654, 21 Occ. N. 291, affirmed. Ritchie v. 
Vermillion Mining Co., 22 Occ. N. 382 4
O. !.. R. 588, 1 O. W. R. 624.

Resolution Authorizing Purchase of 
Land — Power to Icquirt Ibsena of « 
Quorum—Subsequent Ratification—Represen
tation by Company—Estoppel.]—“ The Mon
treal and St. Lawrence Light and Power 
Co..” which was named in the first place 
“ The Chambly Manufacturing Co.,” had, by 
61 V. (Q) c. 65. obtained the repeal of the 
previous Acts of incorporation and a new 
charter increasing its powers. It had al
ready constructed works and developed a 
water power on the River Richelieu, near 
Chambly. In the summer of 1901, with a 
view to secure the lighting contract with 
the city of Montreal, negotiations were en
tered into with M. E. A. Robert, the owner 
of land on the Cascade rapids on the river 
St. Lawrence, in the county of Beauharnois, 
which the company wished to secure in case 
it undertook the lighting of the city of Mon
treal. A resolution was passed on the 17th
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July at a directors’ meeting, when only two i 
directors were present, authorizing the pre
sident and secretary of the company to se
cure an option from Robert, the company j 
paying $15 000 down, the balance of the pur- j 
chase money being $290,000, the company 
having the right, if it did not wish to make 
further payments, to abandon the property, 
forfeiting the $15,000 already paid. On the 
18th July a deed of sale pure and simple was 
executed between Robert and the company 
and by a deed of declaration it was provided I 
that the company would abandon its purchase ! 
before the 30th November following and lose j 
the $15.000, reconveying the property to 
Robert. At a subsequent directors" meeting i 
the minutes of the meeting of the 
17th July were adopted. The company 
allowed tIn* stipulated period to pass, and on 
the 4th December, at a meeting of directors, 
a resolution was passed authorizing the pre
sident and secretary to deed back to Robert 
the property which the company had pur
chased from him on the 18th July, and on the 
same day a protest was served In the com
pany on Robert offering to reconvey the pro
perty.—Held, that the company, by virtue 
of its charter aforesaid, had power to acquirè 
the property in question. 2. That the com
pany could not allege against the validity of 
the purchase the lack of a quorum at the 
meeting of the 17th July, and that it had 
represented it to he a regular meeting of its 
directors. 3. The resolution of the 17th July 
was sufficient authority for the purchase in 
question, with power for the company to re
convey before the 30th November. Mathieu. 
J., dissented on this point. 4. The resolution 
and protest of the 4th December were suffi
cient ratification of the purchase of the 18th 
July, even supiiosing that this deed would not 
have been authorized by the resolution of the 
17th July, and this ratification was not sub
ject to tlie conditions of Art. 1214, C. C. 
Montreal and St. Lawrence Light and Power 
Co. v. Robert, Q. It. 25 S. C. 473.

II. Fobekin Companies.

Authority to Representatives—Direc
tors—Advocates.]—The authority which a 
foreign company gives to its advocates or to 
its representatives ought to be the act of the 
company itself, or of its directors sitting as 
a board of direction and acting for the com
pany, and not that of a majority of the 
directors acting individually. 2. An authority 
given by an insurance company to one of its 
servants, authorizing him to inspect the agen
cies and to sue. does not authorize him to give 
advocates the authority required by Art. 177, 
C. P. Kavanagh v. Norwich Union Fire Ins. 
Co. 4 Q. P. It. 229.

Authorization to Advocates—Power of 
Attorney—Form—Date.] — A foreign com
pany may give a general power of attorney 
to their advocates for all the causes in which 
they are or may be concerned. 2. A power of 
attorney signed in the name of such foreign 
company by the presidents and the secretary 
before a notary in England, and sealed with 
the seal of the company, is valid until proof 
to the contrary, and there is no need to an
nex lo il a résolut inn of the bo&Vd of direc
tors of the company authorizing the officers 
to sign and seal such |x>wer of attorney. 3.

The power of attorney may be subsequent in 
date to the institution of the action. (Jr>at 
Northern R. Co. of Canada v. Furness, 
Withy, d Co., G (j. P. R. 404.

Extra-Provincial Corporations which
have not taken out a license under s. 0. 03 
V. c. 24 (Ont.) are forbidden by the legi- 
lature to sell their goods in the province, and 
s. 14 provides that so long as such extru- 
proviucial corporation remains unlicensed it 
cannot maintain any action in anj « o 
in Ontario. Ressemer Lius Engim Co. v. 
Mills. 4 O. W. R. 325, 25 Occ. N. 12, 8 O. 
L. R. 0*7.

Shareholders—Enforcement of Rights -- 
Jurisdiction—Plaintiff Out of the Province— 

i Inspection of Rooks — Proof of Foreign 
Statute—Rules of Construction—Protection 
of Public.]—A shareholder in a company iu- 

! corporated under the laws of a foreign state, 
but having its principal place of business, 

I offices, anil works in Nova Scotia, may rnuin- 
! tain an action in tliis province to enforce 
! the performance of duties iuqiosed upon the 
j company in relation to its shareholders. The 
; non-residence of the shareholder is no bar to 
j such action. There is no distinction between 

a foreign and a domestic corporation in re- 
I sped to the relief asked in such case, and, 

notwithstanding the rule not to interfere in 
matters of internal management, the Court 

1 has power to compel the inspection of books 
in proper cases. Proof of a foreign statute by 
admission is as effective as proof by an expert 

j in ban; verba. In the absence of proof to 
I the contrary, it will be assumed that the rules 
j of construction in the foreign state are the 

same as in this province. There being no 
j individual right of action to enforce com- 
! pliance with the provisions of statutes of this 

province intended for the protection of the 
I public, the decree appealed from was varied 

to Ibis extent. Merritt v. Copper Crown Co., 
30 N. 8. Reps. 383, 22 Occ. N. 239.

III. Judgment Against.

Collusion of Directors — Rights of 
Minority Shareholders — Application to Set 
Aside Judgment—Action.]—At a meeting of 
directors of the defendant company a resolu
tion was passed that an action brought by the 
plaintiff, who was president of the company 
and held a majority of the shares, against the 
company, should not be defended; that the 
plaintiff should be allowed to take judgment 
for the amount of his claim with interest : 
and that an account rendered to the plaintiff 
by the secretary of the company should lie 
withdrawn and treated as rendered without 
authority. There was ground for inferring 
collusion, and a question as to whether the 
daintiff was entitled to recover anything in 
iis action against the company:—Held, that 
the judgment entered against the company 
was properly set aside, and that the applicant 
(}., the secretary of the company, was properly 
permitted to defend and plead a counterclaim 
on behalf of the company. Northwest Trans- 
IKirtation Co. v. Beatty, 12 App. Cas. 696, 
distinguished :—Held, also, as to the remedy 
in equity, that if the plaintiff’s claim was 
not properly due. and the directors, repre
senting a majority of the shareholders, were 
acting eollusively in allowing judgment to go 
by default, G. could, on behalf of himself and
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the others in the minority, maintain an action 
against the plaintiff ami the directors to re
strain proceedings on the judgment :—Held, 
also, that, by virtue of the Judicature Act, It. 
S. c. 15o, s. 18, s.-s. 5, 0. could have the 
remedy in the action itself. Uimock v. Central 
Kan dun Mining Co., 30 N. S. lleps. 337.

Wages- Liability of Director—“ Labourer 
or Servant ” — Foreman of Works. | — The 
plaintiff, who did manual labour in the works 
of an insolvent company, but was a superior 
labourer exercising some supervision over 
others, was held to be a “ labourer or ser
vant " within the meaning of 2 Edw. VII. c. 
15, s. 71 tO.), and entitled to succeed in an 
action against a director of the company to 
recover the amount of the plaintiff's unpaid 
judgment against the company for wages. 
Turner v. Fee, 24 Occ. X. 4U2.

IV. Parties to Actions.

Shareholders—Use of corporate name in 
litigation. Crump Steel Co. v. Currie, 4 O. 
W. K. 270.

Use of Name as Plaintiff—Application 
to stay actions — Meeting of shareholders — 
Special circumstances. Saskatchewan Land 
ami Homestead Co. v. Lcudley, 2 O. W. It. 
745. 850, 817, 944, 1075, 1112, 3 O. W. It. 
133. 181. 4 O. XV. It. 39, 378, 5 O. XV. It. 449 ; 
Saskatchewan Land und Homestead Co. v. 
Hour,. 2 O. XV. It. 910, 944, 1075, 1112, 4 
O. XV. It. 39. 378.

V. Promoters.

Agent to Solicit Subscriptions—
False Kepresentations — Ratification—Bene
fit.]—Promoters of a company employed an 
agent to solicit subscriptions for stock, and 
XV. was induced to subscribe, on false repre
sentations by the agent of the number of 
shares already taken up. In an action by 

hts of H "• to recover the amount of his subscription
to Set ■ from the promoters : — Held, affirming the

ting of ■ judgment of the Court of Appeal. 2 O. L. It.
résolu- ■ 261, 21 Occ. X'. 493, that the latter, having

i i,y ihe ■ benefited by the sum paid bv XX’., were liable
ompiuiy ■ t0 repay it, though they did not authorize 
inst the ■ and bad no knowledge of the false repre
hat the ■ sentations of their agent. Per Strong, C.J., 
udgment ■ dint neither express authority to make the 
nterest ■ representations, nor subsequent ratification 
plaintiff H or participation in benefit, were necessary to 
lould be ■ make the promoters liable; the rule of re
wit bout ■ «poudeat superior applies as in other cases 

inferring ■ of agency. Wilson v. Hotchkiss, 22 Occ. X*. 
a her the ■ 3; S. C„ sub nom. Milburn v. Wilson, 31 S.
• thing in C. R. 4SI.
eld, that ■
company _ Organization — Service of promoter—
applicant ^B Claim for payment against co-promoters— 

properly Share of municipal bonus. Patterson v.
nterclaim ■ Broioi. 0 O. XV. R. 2<M. 
st Tram- ■
Cas. 5%, ■ Undertaking to Subscribe for Shares
io remedy —Liability to t'o-promoters. 1 — The defend-
laim was ant wrote a letter to A., who was desirous
rs, repre- ^B of organizing a driving park company, under- 
lers. were ^B taking to subscribe for .$1,000 of stock in a 
lent to go ^B company to be formed, subject to the condi- 

f and bons that before the formation of the com

pany an amount of $7,000 be guaranteed, 
and that this subscription be obtained within 
three months from date. Subsequently the 
defendant cancelled this letter, and refused 
to sign the stock book, in an action for a 
first call, instituted by all the underwriters 
on the stock book, before the incor|>oration 
of tlie company :—Held, that an action for a 
first call could not he maintained on the de
fendant's letter, until the company had been 
organized. In the absence of a special con
tract on the part of and between the co- 
adventurers, no legal call can be made prior 
to the organization of the corporation, be
cause until then there is no board of direc
tors capable of making a call. Cazelais v. 
Fieotte, Q. R. 18 S. C. 538.

X'l. Shares and Shareholders.

Call—Action to invalidate—Parties—Ad
dition of company—Resolution — Forfeiture 
of shares for non-payment of calls—Fraud 

' and collusion — Qualification of directors—
• Payment of shares—Irregularities—Meetings 

of shareholders—X’otice of call—Meeting of 
directors—Quorum — Adjournment — Sun
day—Costs. Paul v. Kobold ( X'.XX'.T.), 2 XV. 
L. R. 90.

Calls—Bp-law—Time for Payment—For- 
, friture of Stock—Assignee for Creditors of 
' Shareholder—Right to Sue—Trust.]—Under 

s. 35 of R. S. t). 1897 c. 191, stock may l)e 
! forfeited, where the amount payable on a 

call for stock is not paid within the time 
limited by the special Act incorporating the 
company, or by letters patent, or by a by-law 
of the company. XX’here. therefore, no time 

| was limited in the statute, or letters patent, 
j or in the by-law making the call, such call 

was held to be illegal, and an attempted for
feiture of the stock ineffectual. An assign
ment by a shareholder for the benefit of his 
creditors excepted shares in companies not 
fully paid up and declared the assignor a 
trustee of such shares for the assignee :— 
Held, that the assignee was not entitled to 
«■all on the company to account to him for 

, the shares or any dealings therewith, Arm- 
strong v. Merchants' Mantle Mfg. Co., 21 Occ. 
X’. 123. 32 O. R. 387.

Calls—Representatives of Deceased Share- 
! holder—Defences to Action.]—In an action 

by an incorporated company to enforce, 
against a shareholder's legal representatives,

! a call on shares subscribed for by the do 
j cujus. the defendants cannot plead that the 
! conditions of tin- Act of incorporation have 

not been complied with, and that the com- 
I tinny has for more than a year carried on 

the business of insurance in violation of the 
conditions of the statute incorporating it. 
Victoria-Montreal Fire Ins, Co. v. O’Neil, 5 
Q. P. R. 4.

Cemetery—Rights of Owners of Lots.] 
—The petitioner acquired two graves in the 
cemetery of a company. Subsequently he ac- 

| qui red two other graves. Owners of lots for 
which they lmd paid $20 were entitled by 
law to become shareholders in the cemetery 
company, and the petitioner lmd paid more 
than this amount. But the four graves did 
not form a complete lot on the plan of the 
cemetery, there being a fifth grave belong
ing to another person in the same lot. On
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a petition for a writ of mandamus to com
pel the company to enter his name as a share
holder :—Held, that the price alone did not 
entitle the petitioner to the privilege of be
coming a shareholder ; the land acquired must 
form a complete lot. The distinction between 
a “ lot " owner and a “ grave ” owner, which 
had always been recognized since the organi
zation of the company, though not set forth 
in the charter or by-laws, was a reasonable 
one, and the owner of one or more graves 
forming only part of a lot. was not en
titled to be classed as a shareholder, or to 
have the graves entered as a lot in the hooks 
of the company. Hart v. Mount Royal Ceme
tery Co., Q. It. 18 S. C. 515.

Certificates — Binding Statement in— 
Purchasers—Discount.] - A portion of the 
shares in a joint stock company, purporting 
on the face of their certificates to be of a 
certain pur value and paid up, were allotted 
to three promoters. One of them sold part 
of his allotment at a discount and had them 
transferred by the company direct to the 
purchasers, who were not aware that the 
shares were not really paid up :—Held, in an 
action by the company, that the purchasers 
were not liable for the discount on such 
shares, inasmuch ns the company were bound 
by their statement in the certificates that the 
shares were “ fully paid and lion-assessable.’' 
Kettle River Mines (Ltd.) v. Rleasdel, 7 B. 
C. R. 507.

Contract to Sell Shares—< 'onsiderat ion 
— Breach — Proposal — Acceptance — Seal 
—Mining company — Discount on shares— 
By-law — Release — Damages. Cold Leaf 
Mining Co. v. Clark, 5 O. W. It. 0. 0-0. W. 
It. 1035.

Deposit of Certificates - - Bailment— 
Trust—Detention.]—The plaintiff loan com
pany became the holder of 525 shares in the 
capital stock of a coal company, and of 50 
shares in a steel company, and deposited the 
certificates for the shares with the defendant 
trust company for safe-keeping. The defen
dant trust company executed and delivered 
to the plaintiff loan company a document un
der seal by which they hold in their safe de
posit vaults to the order of the loan company 
any dividends received in respect thereof, and 
guaranteed to the loan company that the 
certificates would be kept safely in deposit 
vaults and delivered upon demand under pro
per authority. The document also provided 
for the remuneration of the trust company. 
The certificates were put into the name of 
the trust company. It appeared that 375 of 
the shares had been acquired by the plaintiff 
loan company under an agreement with the 
Atlas Loan Co., who had an interest in the 
prospective profits to be derived from the 
sale of the shares. While the certificates were 
in possession of the defendant trust company 
both loan companies were ordered to be 
wound up under the Dominion Act, and the 
defendant trust company were appointed liqui
dators of the Atlas Loan Co., and the plain
tiff trust company liquidators of the plain
tiff loan company. After the commencement 
of the liquidations, the plaintiff trust com
pany. as liquidators, demanded the certifi
cates from the defendant trust company, but 
the latter refused to deliver them up. and this I 
action was brought for damages for the de- | 
tention : — Held, that the defendant trust I

company were merely bailees and not trus
tees ; but, if they were to be regarded as 
trustees, the failure to hand over the certifi
cates was not such a breach of trust but for 
which they ought fairly to be excused under 
62 V. (2) c. 15. s. 1 (O.) ; owing to their 
dual character, they did not act with single
ness of purpose, and therefore acted honestly 
and reasonable ; and the direction of the 
Master in Ordinary, to whom was referred 
the winding-up of the Atlas Loan Co., that 
the whole 575 shares should be retained by 
the defendant trust company as liquidators, 
was made without jurisdiction and did not 
protect them ns trustees. 2. The plaintiffs 
were entitled to damages for the detention 
(delivery having been made pending the ac
tion), based on estimates of what had been 
lost by the detention ; and the measure of 
damages was the highest price of the shares 
represented by the certificates between the 
demand and the delivery. Elgin Loan and 
Savings Co. v. National Trust Co., 24 Occ. 
N 55, 2 <>. w R. 1151'. 7 «>. i„ B. ' 
firmed in 5 O. W. K. 466, 10 O. L. It. 41.

Deprivation of Shares — Remedy— 
President of Company.]—A company which, 
along with its president, appropriates to itself 

j shares of its capital to the prejudice of a 
shareholder, is bound to indemnify the shnre- 

i holder against the injury caused to him.
! leer v. Percy, 5 Q. P. R. 401.

Judgment Creditor—Action, by against 
Shareholder — Transfer of Shares —- Evi
dence.]—Judgment creditors of an incorpor
ated company, being unable to realize any- 

j thing on their judgment, brought against H. 
as a shareholder, in which they failed, from 
inability to prove that he was owner of any 
shares. They then brought action against (i„ 
in which evidence was given, not produced 
in the former case, that the shares once held 
by G. had been transferred t-> EL, but were 
not registered in the company’s books:— 
Held, affirming the judgment in 33 N. S. 
Reps. 77, that the shares were duly trans
ferred to H.. though not registered, ns it np- 

' pea red that H. had acted for some time ns 
i president of and executed documents for the 

company, and the only way he could have 
held shares entitling him to do so was by 
transfer from G. :—Held, also, that, although 
there appeared to be a failure of justice from 

| the result of the two actions, the inability 
I of the plaintiffs to prove their case against 
| IT. in the first could not affect the rights of 
! G. in the subsequent suit. The company in 

which G. held stock was incorporated in 
1886 and empowered to build a certain line 
of railway. In 1800 an Act was passod au
thorizing additional works to be constructed, 

t increasing the capital stock, appointing an 
i entirely different set of directors, and giving 

the company larger powers. One clause re
pealed all Acts and parts of Acts inconsistent 

| therewith. G. had transferred his shares be
fore the latter Act came into force. The 
judgment against the company was recovered 
in 1805:—Held, that G. was never a share
holder of the companv against which such 
judgment was obtained. Hamilton v. Grant, 
20 Occ. N. 450. 30 S. C. R. 566. See also 
Hamilton v. Holmes, 33 N. S. Reps. 100 n.

Lien on — Amount due to company. 
Walkcrton Binder Twine Co. v. Higgins, 1 
O. W. R. 408.
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Offer to Sell — Acceptance—Attempted 

withdrawal — Promissory note — Liability. 
McDowell v. Macklcm, 4 O. W. It. 482.

Payment for Shares — Equivalent for 
Cush—Written Contract.J—M. and ('. each 
agreed to take shares in a joint stock com
pany, paying a portion of the price in cash 
and receiving receipts for the full amount, 
the balance to be paid for in future services. 
The company afterwards failed :—Held, af
firming the judgment of the Court of Appeal, 
27 A. It. 306, 20 Occ. N. 300, that, as there 
was no agreement in writing for the payment 
of the difference by money’s worth instead of 
cash, under s. 27 of the Companies Act, M. 
and C. were liable to pay the balance of the 
price of the shares to the liquidator of the 
company. Union Bank v. Morris, Union 
Bank v. Code, 22 Occ. N. 4.ri, 31 S. C. It. 
004.

“ Payment In Cash ” — Transfer of 
Business.]—A company incorporated to take 
over a business carried on by the defendants 
in partnership, entered into possession, and 
in payment for his relative interest in the 
business each defendant received a corres- 
IMinding number of shares at par value :— 
Held, that the payment for the shares was 
» “ payment in cash ” within the meaning 
of s. 50 of the Companies Act, and as the 
purchase price was fair, the shares were 
fully paid up. Tanner v. Cowan, 0 B, C. It. 
301.

Payment—Transfer of Business Assets— 
Debt Due Partnership — Set-off — Counter
claim—Accord and Satisfaction — Liability 
on Subscription for Shares—It. S. It. C. c. 
IJ, ss. 00. 51.]—On the formation of n joint 
stock company to take over a partnership 
business, each partner received a proportion
ate number of fully paid-up shares, at their 
par value, in satisfaction of his interest in 
the partnership assets :—Held, reversing the 
judgment in î) R. C. It. 301. Davies, J.. dubi- 
hiiitc. that the transaction did not amount to 
payment in cash for shares subscribed by 
I lie partners, within the meaning of ss. 50 
and .11 of the Companies Act, R. S. R. C. 
c. 44. and that the debt owing to the slinre- 
holders ns the price of the partnership busi
ness could not be set-off nor counterclaimed 
by them against their individual liability upon 
their shares. Fothergill’s Case. L. R. 8 Ch. 
270. followed. Turner v. Cowan, 24 Occ. 
X. 115. 34 S. C. R. 1(10.

Power to Interfere in Ordinary Man
agement. |—The shareholders in a company 
incorporated under the Companies Act, 1800, 
have rio power to interfere in the ordinary 
management of the company by the trustees, 
*!'° have the exclusive right of exercising 
corporate powers and of making by-laws. 
Dunsmuir v. Colonist Printing and Publishing 
Oo„ 9 R. C. R. 200.

Preference Shares — Interest — Divi- 
i ? | The Halifax Academy of Music, a 

corporate, in pursuance of a resolution 
j "! shareholders to that effect, issued preferen

tial stock, the same to be a first charge upon 
the property of the company and its earnings, 
iu 1° tl|,ar “ interest ” at a stated rate, pay
able half-yearly. For a number of years there 

I ''.eiX n°t sufficient earnings to pay interest or 
I tnvidendr. to either the preferred or common

î stockholders. Latterly, however, the earnings 
increased, and a contest arose between the 
holders of the preferential stock and the 
holders of the common stock, the latter con
tending that the former should not be paid 
interest or dividends for the years during 
which there were not sufficient earnings for 
the purpose :—Held, that the holders of the 
preferential stock are entitled to receive out 
of ill'1 earnings what is called cumulative In
terest covering the past years in which divi
dends or interest remained unpaid on the pre
ferential stock before any dividends are paid 
on the common stock. Crockett v. Academy 
of Music, 22 Occ. N. 301.

Preference Shares — Memorandum In
corporating Agreement by Reference—Special 

I Voting Powers.]—The provisions of the Com- 
! panics Act, 1800, that the members and stock- 
I holders of a company incorporated under it 
! shall he subject to the conditions and liabili- 
j ties in the Act imposed and to none others,
I and that in the election of trustees each stock

holder shall be entitled to as many votes ns 
lie owns shares of stock, do not render it ultra 
vires of a company to validly stipulate in its 
memorandum of association that a certain 
limited class of stockholders shall have the 
privilege of electing a majority of the trustees,

! and such stipulation may he contained iu n 
■ document incorporated merely by reference in 
; the memorandum of association. Per Drake 
1 and Martin, JJ. : ■— Preference stock means 
, stock that has any advantage over other stock 
j and is not confined to stock having n prefer- 
: cnee in regard to the payment of dividends.
I Per Hunter C.J., and Martin, J. :—The pre- 
i ference stoca mentioned in s. 1 of the Com- 
i panies Act Amendment Act, 1801. means 
; stock having a preference in regard to the 
| payment of dividends and not merely superior 
| voting powers. Dunsmuir v. Colonist Print- 
j ing and Publishing Co., 0 R. C. R. 275.

Reserve Fnnd — Dissentient Minority — 
Director — Investment — Trustee—Purchase 
and Resale — Profils. | —It is an elementary 
principle that a Court lias no jurisdiction to 
interfere with the internal management of 

I companies acting within their powers. The 
I company must sue to redress a wrong doue 
j to it : hut if a majority of its shares are con

trolled by those against whom relief is sought, 
the complaining shareholders may sue in their 
own names, but must shew that the acts com
plained of are either fraudulent or ultra vires. 
A company formed by letters patent under 
Canadian Act 27 & 28 V. c. 23, is not bound 

| to divide nil its profits on each ovens ion 
amongst its shareholders. It can legally re
serve any portion thereof at its own discretion, 
and a Court has no jurisdiction to regulate it. 
Whether the undivided portion is retained to 
credit of profit and loss or carried to credit of 
a reserve, it may lawfully in the absence of 
any express power, be invested on such securi
ties as the directors may select, subject to the 
control of a general meeting, hut not re
stricted to such investments as trustees are 
authorized to make. It is not ultra vires for 
a company to invest in the name of a sole 
trustee. He is strictly accountable, hut the 
dissentient shareholders are nor entitled in an 
injunction against the directors and the com
pany in respect of such investment so long 
ns it appears to be born fide. Where a direc
tor purchased property without mandate from 
the company and under such circumstances 
ns did not make him a trustee thereof for the
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company, and thereafter resold the same to 
the company at a profit :—Held, that whether 
or not the company was entitled to a rescission 
of the contract of resale, it was not entitled 
to atiirm it and at the same time treat the 
director as trustee of the prolit made. In re 
Cape Breton Co., lit} Ch. I». 221, 21) Ch. I». 
7U5, approved. Julgment in 21 Occ. X. Hi, 
27 A. R. 540, va ded. Burland v. Earle,
110021 A. C. 83.

Subscription — Allotment — Failure to 
Or y a nize Com pan y — License — Insurance 
Act.J—To constitute a binding contract to 
take shares in a company, when such contract 
is constituted i>\ application and allotment, 
there must be an application by the intending 
shareholder, an allotment by the directors of 
the company of the shares applied for. and a 
communication by the directors to the appli
cant of the fact of the allotment having been 
made. The subscription for stock amounts to 
nothing more than an offer, and requires to 
be completed by an allotment of stock to the 
subscribers. The company in question here 
never was organized ; it had no business 
existence : it never had stock to allot ; it never 
had directors ; and therefore it never could 
make an allotment :—Held, also, that, hs no 
license was obtained by the company from 
the Minister of Finance within two years 
from the passing of the Act incorporating the 
company, such Act expired and ceased to be 
in inn-,, on the 18th June 1900, and the 
company ceased to exist. The Insurance Act, 
R. 8. V. c. 124. s. 24. Ilodyins v. O'Hara. 
22 Occ. X. 21), 133.

Subscription - Condition — A oticc of 
Allotment—Contributory.J—Where an appli
cant had agreed to take shares in a company 
conditional on his receiving certain moneys 
which would enable him to pay for them :— 
Held, that he had the right to withdraw his 
application, as he did, not having received any 
formal notice of allotment, by informing the 
company of his inability, owing to non-receipt 
of tic moneys, to pay for the shares and 
that h was not liable as a contributory. In 
re Publishers' Syndicate, Mallory's Case. 22 
Occ. X 1H2, 3 O. L. It. 552, 1 O. W. It. 142.

Subscription—Conditions not Fulfilled— 
Representation of Agent of Company—Ma
teriality—Untruth.]—Action brought by in
corporated body to recover $500, the amount 
of 5 shares of plaintiff’s capital stock for 
which the defendant subscribed on 20th April, 
1892. Defendant set up that lie was induced 
to become a subscriber for the shares by the 
representations of plaintiff's agent, that 
Mr. (i. A. Cox and Mr. II. A. Massey had 
each subscribed or promised to subscribe for 
$10,<NNI of stock, upon the condition that sub
scriptions for $50,000 were obtained on or 
before 1st January, 1893; that defendant’s 
subscription was required in order to assist 
in making up what was still required of the 
$50,000. and that his subscription would not 
be binding unless the $50,000, including the 
subscription of Messrs. Cox and Massey, were 
fully subscribed on or before 1st January, 
1898. h was proved that neither Mr. Cox
nor Mr. Massey had subscribed or promised 
to subscribe for $10,000 each, either condition
ally or unconditionally, nor did they do so at 
any time after defendant's subscription, nor 
was $50,000 subscribed on or before 1st Jan
uary, 1893:—Held, that the representations 
were proved to have been made; that, by

reason of them, defendant was induced to 
subscribe for the stock “ as a sort of escrow ; 
n was not id be effective nor operative uni 
the $50.000 was obtained within the limited 
period of time." The circumstances of this 
case seem to bring it within the rule laid do.vu 
in Wallis v. Littell, 11 C. B. N. 8. 3UD. 
Oatari Ludies' College v. Hendry, 5 (). \\. 
R 005, 10 O. L. It. 324.

Subscription—Contract by Deed h< h 
eery — “ Issue " — “ Allotment " — Culls — 
Résolu lions—“ Offer " — Preference Shan x. ] 
—Held, reversing the judgment of liount, J„ 
2 O. L. It. 390, 21 Occ. X. 500, that the de
fendant's undertaking to take shares in the 
plaintiff company, when issued and allotted, 
being by deed, for valuable consideration, and 
being delivered to an agent of the company, 
was not revocable as a mere offer would be. 
and that the resolutions of the company and 
the letters to the defendant were a sufficient 
"issue" and “allotment” of the shares. 
Xenos v. Wickham, L. It. 2 11. L. 29» 1, fol 
lowed ; Nasmith v. Manning, 5 A. It. 12ii, fi 
8. C. R. 417, distinguished:—Held, also, that 
(provision having been made therefor in the 
memorandum and articles of association.) the 
preference shares of the company were law
fully created. X el son Coke and (las Co. v. 
Pella ft 22 Occ. X. 382, 4 O. L. It. 481, 1 0. 
w. it. BBS.

Subscription—Mining Company—Shares 
—Failure of Consideration—Abandonment of 
Enterprise — Promissory Xotes — Effect of 
Renewals.]—Action on bill of exchange for 
$3.04(5.85 drawn by plaintiffs and accepted by 
defendant. Defendant pleaded an entire 
failure of consideration, and counterclaimed 
for $3,(KM) paid by him to plaintiffs on 17th 
September, 1899, to take up a promissory 
note which had been made by him to plaintiffs, 
upon the ground that the consideration had 
entirely failed: — Held, plea ^"»i defence. 
Plaintiff argued that the effect of two re
newals was to estop the defendant from the 
defence of want of consideration in the ori
ginal note:—Held, if an original note is 
voidable for failure of consideration no 
amount of renewals will cure the defect, un
less some new consideration is introduced, 
and that a mere compliance with defendant's 
request to renew does not constitute such con 
sidération :—Held defendant entitled to re
cover back his $‘3,0(M> paid on other note. 
Bullion Mining Co. v. Cartwright. 5 0. W. R. 
522, (5 O. W. It. 505, K) O. L. It. 438.

Subscription—Misrepresentation Agent 
—Settlement of action—Threats. MeCallam 
v. Sun Suvings and Loan Co., 1 O. W. R. 
22(5.

Subscription — Principal and I gent — 
Authority of Agent—Conditional Agreement.] 
—S. signed a subscription for shares in « 
company to he formed and a promissory note 
for the first payment, both of which docu
ments he delivered to the promoter of the com
pany, to which they were transferred after in
corporation. In an action for payment of 
calls, s. swore that the atock was to be given 
to him in part payment for the goodwill of his 
business, which the company were to take 
over. The promoter testified that the shares 
subscribed for were to be in addition to .hose 
to be received for the goodwill :—He!.. that, 
though 8. could, before incorporation, consti
tute the promoter his agent to procure the
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allotment of shares for him and give his note 
in payment, yet the possession by the pro
moter did not relieve the company from the 
duty of inquiring into the extent of his au
thority, and, whichever of the two statements 
at the trial was true the promoter could not 
hind S. by an unconditional application. 
Ottawa Dairy Co. v. Sorte y, 24 Occ. N. 202, 
34 8. C. H. 008.

Subscription- Prospectus—( ’ureasonable 
lh tan—Departure—Res Judicata.]—On the 
•JHth January, 1800, the defendant and others 
subscribed for a certain number of shares of 
ihe stock of a projected company, the purpose 
of which was to build an hotel. The prospec
tus stated that it was intended to apply for 
a charter forthwith, and to commence build
ing as soon as $40,000 of the stock had been 
subscribed, and that the buildings were esti
mated to cost about $45.000, and to be ready 
for opening at the beginning of the summer 
season of 1800. The company, however, was 
not formed, nor was anything done towards 
getting the hotel ready for occupation by the 
time mentioned. Prior to the 24th October, 
1800. only $28,700 had been subscribed, but 
additional subscriptions obtained on that date 
and shortly afterwards brought the total up 
to $40.150. On the 24th November, 181 Hi, 
letters patent of incoiqxirntion were issued. 
About the 1st July, 1000, the hotel was com
pleted, and cost about $15,000 more than 
originallv contemplated :—Held, that, as the 
undertaking had not been proceeded with 
within a reasonable time from its inception, 
and as the defendant had not at any time 
after the 1st October. 1800, agreed to lie 
bound by his subscription, or approved of 
then proceeding with the erection of the hotel, 
or that it should cost the sum it was after
wards erected for. In* could not now be held 
bound to pay for tin* shares. Semble, that a 
judgment in an undefended action brought by 
the defendant against the company, declaring 
that the defendant was not a shareholder, was 
not a defence to this action, brought by other 
subscribers to compel the defendant to pay 
for the shares he had subscribed. Change in 
the law as to who become shareholders in a 
company incorporated by letters patent (It. 
S. 0. 18117 c. UH s. II). Patterson v. Turner, 
22 Occ. X. 1(13, 3 O. L. It. 873, 1 O. W. It. 
82.

Transfer—Company Hy-law—Refusal to 
Register—Mandamus — Ontario Joint Stock 
Companies .let.]—Motion for mandamus to 
compel the Trusts and Guarantee Co..

I Limited, as transfer agents and registrars of 
I ibe Imperial Starch Co., Limited, to rectify 
I ilie register of the Imperial Starch Co.. Lim- 
I ited. and to enter and record the transfer of 2 
I shares of the preference stock of the Imperial 
I Starch Co.. Limited, from William M. Iveacy 
I t" the applicant :—Held, while by s. 28 of the 
I Act the directors may refuse to allow the 

entry to be made of any transfer of shares 
"f stock in any such book whereof the whole 
amount has not been paid in. but their power 
'Iocs not extend to fully paid up shares.
• Inter for the transfer of the 2 shares to the 
applicant. Re Henson and Imperial Starch 
<’o.. 5 (I. W. H. 501. 10 O. L. It. 22.

Transfer- Refusal to Register—Tcinpor- 
QrV Closing of Transfer Hooks—Mandamus— 
IWiicc ,,{ Statutory Authority.]—Motion to 

wmpel the trust company to record a transfer 
•o Panton of 4 shares of common stock in

the steel company. The transfer was in order 
and would have been recorded by the secretary 
of the trust company but for the instructions 
they received from the secretary of the steel 
company on the 21st July not to do so until 

i after 30th July. Order made as asked. Re 
Punton und Cramp Steel Co. and Xutional 
Trust Co.. 4 U. W. It. 101), 25 Occ. X. 42. 0 
O. L. It. 3.

Transfer—Certificate—Lien — Hy-laws.\ 
—A provision in a certificate of ownership 

j of paid up shares issued by a company incor
porated by special Act, that “ the articles of 
the company are part and parcel of this cou- 

| tract," is not sufficient to make applicable to 
j a purchaser iu good faith of the shares a by- 
, law of the company purporting to give to the 

company a lieu on all shares held by any 
shareholder for "any and all amounts that 
may be owing by the shareholder or his 
assigns i<i lin1 company," and the purchaser 
is, upon compliance with the necessary 
formalities, entitled to be registered as trans
feree. Order of Ferguson, J.. 3 O. W. It. 15(5, 
affirmed. In re AlcKain and Canadian Hirk- 
hevk Investment and Savings Co., 24 Occ. N. 
128. 7 O. L. It. 241, 3 O. W. It. 335.

Transfer--Irregularity — Interest of In
fants—Remedy—Restitution of Henefit.] —

, Shares of stock in a joint stock company,
! belonging to a person deceased, and in which 

stock bis minor children, after his death, were 
entitled to a share, were irregularly trans
ferred to the widow individually, without any 
authorization having liven obtained for the 
transfer. The widow, however, used the

! shares in good faith, and to the best advan- 
; tage of the minors, in settling debts of the 
1 estate, which was virtually insolvent :—Held,
: that the children having benefited to the full 

value of the shares, or more, and having made
■ no offer of restitution of such benefit, lmd no 

claim against the transferor, or against the 
company itself, to recover the shares or their

, value : arts. Kill, 1131), 1144, C. ('. .leer v.
I Percy, i}. It. 24 8. ('. 378.

Transfer—Refusal to register — Manda- j mus. Re Dominion Oil #2 O. W. R. 820.

Transfer - Subscription ■— Payment to 
Director— Win,ling-up — Contributories.] —

! Certain persons assumed to Imy shares of a 
company and received certificates therefor. 
They signed powers of attorney authorizing 

I an agent of the company "to receive from the 
I vendors a transfer” of slut res and to sign an 
j acceptance. No transfers were made, hut the 
I powers of attorney were pasted in the transfer 
! book. Several months afterwards a director 
j filled in opposite the names of the appointees 
i transfers of shares as from himself, and pro

cured the agent as their attorney to accept
■ the transfers, for which the agent was paid 
j a commission out of the company's funds :— 
j Held, in winding-up proceedings, that the 
| transfers were invalid and the director was 
j a contributory in respect of the shares which 
| he purported to transfer. The payment of the 
| commission to the agent was had, and the 
I director was liable to refund it. Shortly after 
I the incorporation of the company, at a meet - 
I ing of the provisional directors, who were 
I then the only shareholders, a resolution was 
1 passed authorizing the payment to one of the 
! provisional directors, afterwards a director, of 
| $300 out of capital, for alleged services. It did

not appear that any service had been rendered
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by him. The minutes of this meeting were con
firmed at a subsequent shareholders' meeting. 
At the time no profits had been made and 
nothing paid on account of the stock. No 
by-law was passed. The payment was subse
quently made :—Held, that the director was 
bound to refund. In re Publishers’ Syndicate, 
Pat on's Case, 5 O. L. It. 392, 2 O. W. It. ‘15.

VII. Transfer of Assets.

Effect of.]—A transfer of the assets of 
one joint stock company lo another does not 
merge the two companies into one. Maple 
Leaf Rubber Co. v. Itrodic. Q. It. 18 S. C. 
352.

VIII. Winding-up.

Action against Company — Leave of 
Court.]—An action brought against a com
pany in course of winding-up. without the 
permission of a Judge will be dismissed upon i 
exception to the form. Souvy v. Electric j 
Printing Co., 5 Q. I*. It. 105.

Action against Company — Leave of 
Court.]—An action brought against a bank in 
liquidation, without the previous authorisation 
of the Court, will be dismissed upon exception 
to the form. Marcotte v. Turcot, 4 Q. 1*. It. 
342.

Action against Company - Rights of 
Shareholders—Contestation in Winding-up— 
Litispendence — Era ml und Negligence of 
Officers—Validity of Warehouse Receipts — 
Principal and Agent—Liability of Hath.] — 
By by-law of a cold storage company, the pre
sident, vice-president, and secretary-treasurer 
had power to sign all negotiable instruments, ' 
One of the officers of the company, thus ex
pressly authorized, signed and issued fraudu
lently a number of warehouse receipts pre
viously signed by the other officer of the com
pany, who had to be u party to them. There 
were no goods in storage to represent these 
receipts :—Held, that a shareholder of a com
pany, from the day in which it is put in 
liquidation, must be considered a creditor, on 
a contestation of a claim made against the 
i ornpauy, and he is entitled to demand, by 
direct action, what he might have demanded 
on a contestation of a claim against the com- j 
pany. 2. Litispendence cannot be pleaded, 
to such direct action, on the ground that a 
contestation of the claim has been filed in the 
hands of the liquidator, where the contesta
tion was filed subsequent to the institution 
of the direct action. 3. Whenever the very act 
of the agent is authorized by the terms of the 
power, that is to say, whenever, by comparing 
the act done by the agent with the terms or 
the power intrusted to him, the act is in itself 
warranted by the terms used, such act is bind
ing on the principal rs to all persons dealing 
in good faith with tue agent. The apparent 
authority is the real one. Consequently, ! 
warehouse receipts of a cold storage company, 
signed fraudulently by one and negligently by 
another of the company's officers expressly j 
authorized to sign such receipts, are valid J 
as between the company and third persons 1 
acting in good faith. 4. The liability of the 
company being that resulting from an offence, 
the fact that other persons may be responsible

does not diminish the liability of the company, 
which is jointly and severally liable with : in- 
others responsible for such offence. Want v. 
Montreal Cold Storage Co., Q. It. 2(5 S. i ; 
310.

Action by Liquidator — Dismissal 
Leave to Appeal.]—The liquidator of a com
pany in liquidation, whose action has been dis 
missed, may, with the leave of a Judge, ap
peal from that judgment to the Court of 
Review. Montreal Coal and Totcing Co. v. 
Standard Life Assurance Co., G O. P. It. 
243.

Action by Liquidator — Motion for 
Leave — Notice to Proposed Defendant.]--A 
petition whereby the liquidator of a company 
asks to be allowed to sue one of the debtors 
thereof, need not be served upon the debtor, 
before its presentation to the Court or Judge. 
Comic Opera Co. of Montreal v. Desaulnicrs. 
7 Q. I*. R. 83.

Action for Calls—Counterclaim for II' 
scission—Leave to Proceed Refused—Leave to 
Appeal.]—Previous to an order for the wind
ing-up of the company under the Dominion 
Winding-up Act, an action had been brought 
by the company against a shareholder for un
paid calls, and the shareholder lmd delivered 
a defence and counterclaim praying that his 
application for shares should be cancelled on 
the ground of misrepresentation and of false 
ami fraudulent statements in the prospectus: 
—Held, that the shareholder could have in the 
winding-up proceedings all the relief that lie 
claimed by his defence and counterclaim ; and 
his application for leave to proceed in the 
action notwithstanding the winding-up order, 
was refused, but leave to apply again was re
served. Dictum of Strong, C.J., in In re 
Hess Manufacturing Co., 23 S. C. R. (544, at 
pp. (565-6, explained. Leave to appeal from 
the order of a Judge in Court affirming the 
dismissal by the referee of the application for 
leave to proceed, was refused. In re Pakcn- 
ham Pork Packing Co., 24 Occ. N. 18. li 0. 
L. R. 582, 2 O. W. R. 951, 983, 4 O. W. It. 
22.

Agreement between Liquidator and 
Claimant—< ' redit ors—Setting Aside—Mala 
Fidcs—Meetings of Creditors.]—An arrange
ment entered into between the liquidator of a 
company in liquidation and a claimant under 
s. 61 of It. S. C. c. 129, and authorized by the 
Court, is binding on the creditors of the com
pany, and others interested; it can only lie 
attacked on the ground of mala fides. The 
purpose of 62 & 63 V. c. 43, which permits 
meetings of and consultations of creditors in 
certain cases, is not to repeal or modify s. (51, 
but to amplify it. Ward v. Mullin, Q. R. 14 
K. II. 49.

Appointment of Liquidator Manager
of business of principal creditor—Notice to 
shareholders—Sale of assets—Completion- 
Removal of liquidator. Rc Guelph Linseed 
Oil Co., 2 O. W. R. 1151.

Calls—Action for—Petition by Liquidator 
to Continue Action — Opposition to.] — A 
shareholder, sued for calls by a company 
which has gone into liquidation after action 
brought, cannot oppose the petition of the 
liquidator for permission to prosecute the 
action in the name of the company, by alleging 
that the obligation of the defendant to con-
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tribute to the assets of the company can only 
be worked out by virtue of a fresh call made 
by the liquidator, which must be based upon 
tiie amount necessary to discharge tbe debts 
of the company and the costs of liquidation, 
which would render useless the former calls, 
but the shareholder will be permitted to plead 
these grounds in the action continued by the 
liquidator. I ictoriu Mutual Fire Ins. Co. v. 
/Atomic, Q. R. 21 8. C. 31V.

Claim for Money Lent—Power to Bor- 
roic—Delegation of Powers—Manager—Seal 
of Company.J—The vice-president and the 
manager of a loan and savings company in
structed a broker to buy shares of the com
pany's stock “ to keep it up.” He did so, 
1 laying a ten per cent, margin upon the pur
chase with the funds of the company paid to 
him by cheque, and the balance by a loan 
obtained on the shares bought, which were 
transferred to the lender. This was without 
the knowledge or sanction of the board of 
directors. Just before proceedings were taken 
to wind up tbe company the manager signed 
his name as manager and affixed the seal 
of the company to a writing addressed to the 
lender acknowledging the indebtedness of the 
company to the lender :—Held, that the man
ager and vice-president had no power by dele
gation or otherwise to borrow money for the 
company, and that the affixing of the seal to 
the document referred to was an unauthorized 
act of the manager ; and, therefore, the claim 
of the lender to prove as a creditor of the 
company for the amount advanced upon the 
stock could not be allowed. In rc Farmers' 
L. J- 8. Co.—Ex p. Home 8. <£• L. Co., 21 Occ. 
N. 383.

Claims of Creditors — Contestation ■— 
j Particulars—2'tme.]—In a contestation of the 

claim of a creditor against an insolvent com
pany in liquidation, it is too late for the con
testant to demand particulars u month after 
the tiling of the contestation of the claim. 
In re Montreal Cold Storage and Freezing 
Co. Mullin's Claim, 4 Q. P. It. 340.

Claims of Creditors — Delay in Pre- 
mutiny—Excuse — Merits — Leave to Renew 
Application—Statute.]—In the witnling-up of 
a life insurance company, the liquidator’s list 
of claimants was tiled in the Master's office on 
•1th June, 1000, and a proper advertisement 

i was published requiring claims to he deli
vered to the liquidator on or before the 7th 
May, 1900. On the 10th April, 1001. the 
claimant applied to the Master to amend the 
list of claimants by increasing the amount for 
which he was entitled to rank :—Held, that 
ike claimant, coming in after the time allowed 
for filing claims, was bound to shew upon 
affidavit some prima facie case of merit, and 
to explain the reasons for his delay in coming 
in with his claim. The claims of creditors 

l should not be shut out so long as there re
mains unndministered a portion of the fund 
applicable for their payment. Even where an 

j application is dismissed for want of an 
■ ■il shewing merit* and explaining delay, 

I ike dismissal may well be without prejudice 
*o a further application ujton proper material ; 

| but in this case the rights of the claimant had 
I keen entirely cut off by an enactment of the 

Legislature, to which a retrospective effect 
had been given, and it would, therefore, he of 
do assistance to the claimant to permit him 

j to renew his application. In re Merchants' 
Life Association of Toronto, Hoover’s Claim, 

| 2 Occ. N. 21.

Claims of Creditors — Lien on (loads 
Sold—Eight of Liquidator—Conditional Sales 
Act—Dills of Sate Act.]—The claimants sold 
the company u machine upon an order signed 
by the company, the conditions of which were 
that the company should pay a part of the 
price in cash and the balance in instalments, 
with interest on such instalments payable 
with the Inst of them, and that the title should 
not pass to the company until the moneys 
payable by them under the order, as well as 
under any other orders which might be given 
by the company to the claimants, should lie 
paid. At the time of the commencement of 

! the winding-up of the company, one instal-
• ment, the interest, and a further sum for 

goods ordered after the first order, remained 
unpaid. The liquidator came into possession 
of the machine, and sold it to II., subject to

1 an alleged lien in favour of the claimants for 
the amount of the unpaid instalment only :— 

j Held, that the rights of the claimants under 
! the contract still existed, and were not affected 

by the Bills of Sale and Chattel Mortgage Act, 
nor by the Act respecting Conditional Sales of

• (.’lmttels, nor by the liquidator's sale to II., 
and they were entitled to recover the full 
amount due under the terms of the order out 
of the estate. In re Canadian Camera and

; Optical Co., A. It. Williams Co.’s Claim. 22 
Occ. N. 077, 2 O. L. It. 677.

Claims of Creditors—Secured Creditors 
— Withdraical.] — Creditors holding fully 
secured claims and content to rely thereon, 
without seeking to share in the distribution of 
the other assets, cannot be compelled to file 

, their claims in the winding-up proceedings 
under the Dominion Winding-up Act, It. S. 
C. c. 120, and have them adjudicated upon 

i therein : and where such creditors, without 
' any intention to submit to such adjudication,
! had filed with the liquidator affidavits proving 

their claims, leave was given them to with
draw such claims, leave also being given to 

| one of such creditors, who had an unsecured 
j debt, to file n claim limited thereto. In re 

Drampton (las Co., 22 Occ. N. 370, 4 O. L. 
It. 308, 1 O. W. R. 543.

Claims of Creditors—Sd-off.]—Against 
a claim of a jierson ii|K>n the assets of a com
pany in liquidation, based u|ion a lease, the 
company cannot set off damages which it 
alleges it has suffered by reas< n of the claim
ant ; and allegations of such an mages will lie 

1 struck out upon demurrer. In re Montreal 
('old Storage and Freezing Co., Mullin’s 
Claim, 4 Q. P. R. 341.

Compromise of Claim by Liquidator
I —Approval of referee—Application by deben- 
j ture holders for leave to appeal as a class— 
I Previous appointment of solicitors — Special 
! purpose — Costs. Re Farmers' Loan and 

Savings Co., 2 O. W. R. 854, 3 O. W. R. 
837.

Contestation of Claims—Security.] — 
The security required by the Winding-up Act, 
R. S. C. o. 129, applies only to. contestations 

, of claims filed or admitted by the dividend 
l sheet, and not to a contestation of the whole 
t dividend sheet. In re Union Brewery and 

Hyde, 0 Q. P. R. 395.

Contributory—Agreement by solicitor to 
pay for shares by services—Trustee—Dismis
sal of solicitor—Discharge from liability. Re 
Union Fire Ins. Co.. Caston’s and Cornell's 
Cases. 6 O. W. It. 430.
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Contributory ('alls—Increase of Burden 

on Shareholders.]—Section 40 of the Winding- 
up Act provides that no calls shall compel 
payment before maturity thereof, and that the 
extent of the liability of any contributory 
shall not be increased by anything in the sec
tion contained:—Held, that, under the above 
section, the liquidator of a company in liqui
dation cannot, with or without the authoriza
tion of the Court, make calls of such a nature 
as to make the obligations of the contributory 
more onerous than provided by the charter in
corporating the company. In re Victoria and 
Montreal Fire Ins. Co. and Brown and Hyde, 
Q. U. 26 S. C. 282.

Contributory Consideration for Shares 
—Appeal—Reversal of Judgments Below.]— 
H. and others, interested as creditors and 
otherwise in a struggling firm, agreed to pur
chase the latter’s assets and form a company 
to carry on its business, and they severally 
subscribed for stock in the proposed company 
to an amount representing the value of the 
business after receiving financial aid which 
they undertook to furnish. A power of attor
ney was given to one of the parties to pur
chase the assets, which was done, payment 
being made by the discount of a note for 
$2,660 made by II.. and indorsed by another 
of the parties. The company having been 
formed, the assets were transferred, and the 
note was retired by a note of the company 
for $4,000, indorsed by II., which he after
wards had to pay. II. also, or the company 
in Buffalo of which he was manager, advanced 
money to a considerable amount for the com
pany, which eventually went into liquidation. 
After the company was formed, in pursuance 
of the original agreement between the parties, 
stock was issued to each of them as fully paid 
up according to the amounts for which they 
respectively subscribed, and in the winding-up 
proceedings they were respectively placed on 
the list of contributories for the total amount 
of said stock. The ruling of a referee in this 
respect was affirmed by a Judge of the High 
Court (3 O. W. It. 100), and by the Court 
of Appeal (4 O. W. It. 370, sub nom. Ite 
Haden Machinery Manufacturing Co.) : — 
Held, reversing the judgment of the Court of 
Appeal, I fa vies and Nesbitt, J.J., dissenting, 
that, as all the proceedings were in good faith, 
and there was no misrepresentation of ma
terial facts, and as II. and S. had paid full 
value for their shares, the agreement by which 
they received them ns fully paid up was valid, 
and the order making them contributories 
should be rescinded :—Held, per Davies and 
Nesbitt, JJ.. that, as II. and S.- did not pay 
cash or its equivalent for any portion of the 
shares as such, the order should stand : — 
Held, also, that it is the duty of the Supreme 
Court, if satisfied that the judgment in appeal 
is erroneous, to reverse it even when it repre
sents the concurring view of three or any 
number of successive Courts before whom the 
case has been heatd. Hood v. Eden, 2.1 Occ. 
N. 115, 36 8. C. R. 476.

Contributories — Defence—Organization 
of Company.]—In proceedings to put an 
alleged shareholder on the list of contribu
tories and to obtain payment of the balance 
of stock subscribed by him, he is not en
titled to plead that conditions precedent to 
the organization of the company were not 
fulfilled, and that the company never validly 
existed. Common v. McArthur. 26 S. C. It. 
236, followed. In re Victoria Montreal Fire 
Ins. Co., 6 Q. I*. It. 302.

Contributory — Payment for shares — 
Conditional agreement—Condition subsequent. 
Re H iarton Beet Sugar Co., Jarvis's Case 
5 Ü. W. K. 542, 637.

Contributory — Payment for shares 
Consideration—President of company—Lia
bility for shrinkage in assets. Re Sortit liny 
Supply Co., U U. W. It. 85.

Contributories — Shares—Payment — 
Evidence of. Re Buden Machinery Slunu- 
facturing Co., 3 O. W. It. 160, 4 O. W. U. 
370.

Contributories—Subscriptions for shares 
—Payment—Transfer of property—Defective 
organization of company. Re Wakefield Mira 
Co., 4 O. W. It. 535, 5 O. W. It. 64.

Contributories—Subscription for shares 
—Payments on—Appropriation — Statute 
Making shareholder incorporator of a new 
company—Powers of Dominion Parliament— 
Acquiescence. Re Atlas Loan Co., (Jnm't 
Case. 3 O. W. It. 604.

Contributory — Shares—Allotment : Re 
I Puhlishtrs' Syndicate, Hart's ('use. 1 (>. W. 
: It. 508.

Contributory — Shareholder — Itonus 
: shares — Liability on. Re Wiartun liett 

Sugar Co., Kydd's Case, 6 O. W. It. 401, 
560.

Contributory — Shareholder—Subscrip
tion—Transfer—“ Entry duly made ”—Allot- 

I ment—Hooks of company — Liability. Ilf 
' Sprouted Food Co., Hudson's Cast. 0 0. W.

R. 814.
Contributory — Allotment — By-law — 

"Otherwise Ordain"—Winding-up.\ Hill 
| signed application for 1 share of The Pro

vincial Grocers Limited. On receipt of the 
I application the secretary of the company . 
, placed Hill's name on the “ shareholders' 

list ” of the company, notified him of the 
receipt of his application and drew on him for 
$10, the first payment, which lie paid:—Held, j 

l all these acts must be regarded as evidence 
j that the directors, instead of passing a by-law,
' had “ otherwise ordained " the allotment of 

the 1 share of stock to Hill, and the rescind
ent was therefore placed on the list of con
tributories in the winding-up of the company. I 
to the amount of $60. Re Provincial (Jrocm 

I Limited. Hill's Case, 6 O. W. It. 660, 1U 0.
L. It. 501.

Contributory — Shares Issued as Fully 
Paid — Company Winding-up.]—Appeal by 
Alexander McNeil from u portion of mi order 
of J. A. McAudrew, Official Referee, made in 
proceedings for the winding-up of the com
pany, setting the appellant upon th< liai 
contributories for $1,675, a balance due upon 
238 shares', and an appeal by the liquidator 
of the company from n portion of the some 
order, which allowed a set-off of $1,500 for 
advances made by McNeil for the benefit of 
the company, pro lanto, against the $1,07.*>:- 
Held, McNeil bad no defence to the applica
tion of the liquidator to pat him on the list 
of contributories for the amount actually 
unpaid in respect of the shares :—Held, the 
right of set-off did not exist, on the broad 
ground of absence of mutuality between the

i
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claim of the liquidator against McNeil and 
McNeil’s claim as a creditor of the company. 
Liquidator's appeal allowed with costs. Re 
W'iarton Beet -Sugar Manufacturing Co., Mc- 
\ i il's Case. 5 O. W. It. 037, 10 O. L. It.

Contributory—Shares issued as paid— 
Jurisdiction of Master to inquire as to actual 
payment _— Book-keeping entries — Credit of 
company's own moneys — Audit — Estoppel. 
Rt Harris, Campbell, and Bogden Furniture 
Co. of Ottawa, Douglas's Case, 0 O. W. It. 
511. 648.

Contributory—Sub» riptlou — Covenant 
under seal — Attempted withdrawal—Allot
ment—Notice—Conduct of company. Re 
Provincial (Iroccrs Limited, (/aider wood's 
Case, 0 O. W. It. 744, 10 O. L. It. 705.

Contributory — Subscription for shares 
—Extrinsic evidence—Placing shares—Com
mission—Payment for shares—Contract — 
Consideration—Transfer of assets : Re Co
operative Cycle and Motor Co., 1 O. W. R. 
778.

Costs of Company Appearing on 
Petition. |—Re W'iarton Bert Sugar Co., 
ï O. W. It. 303.

Costs of Second Petition.]—Rc Algo ma 
Commercial Co.. Re Algoma Steel Co.. Re 
Lake Superior Power Co., 3 O. W. It. 140.

Creditors’ Claim — Ranking company 
— Liquidators’ accounts — Guarantee pre
miums paid by liquidator. Re Central Bank 
of Canada. 0 O. XV. It. 372-3.

Creditors’ Claims—Breach of Contract 
—Damages.]—On payment of a subscription 
fee of $10.50 to a publishing company, cer
tificates were issued by the company to the 
subscribers, guaranteeing to such purchasers 
the privilege for five years of purchasing 
all books, magazines, periodicals, and other 
printed matter, at the prices quoted in the 
lompany's catalogues and bulletins, but sub
ject to ordinary trade fluctuations, and under- 

I taking to act for such subscribers as agents 
for the purchase, at lowest possible prices,

I of the books, etc., not contained in such cata
logue. The certificates were not transferable 
and were only available to subscribers for 
their personal and family use and benefit. Be
fore the expiry of the above period, an order 
was obtained for the winding-up of the com
pany, whereupon certain subscribers claimed 
to rank on the assets as creditors in respect 
of damages alleged to have been sustained by 
them through the company’s failure to supply 
them with books, etc., during the residue of 
the term :—Held, that only nominal damages 
were recoverable, for beyond this the damages 
were of too speculative or conjectural a 
nature to be maintained ; nor could any part 
of the subscriptions be recovered back on 
the ground of it being unearned. Decision of 
Faleoubridge. C.J., 1 O. W. R. 725, reversed. 
I" rc Publishers’ Syndicate, 24 Occ. N. 122, 
7 0. L. It. 223, 3 O. W. It. 114.

Creditors’ Claims — Loan Company — 
Priorities—Debenture Holders.]—- Appeal by 
the Elgin Loan Co. from the disallowance by 
the Master in Ordinary of their claim, in the 

i>—9
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; proceedings to wind up the Atlas Loan Co., 
to rank upon the estate of the latter in re
spect of a debenture of that Co. for $55,UUU, 
dated 31st May, 1902, payable to the Elgin 
Loan Co., or order, or 2nd January, 1907, 
with interest at 5 per cent, per annum, pay- 

! able half-yearly, the whole beiug collaterally 
secured by 375 shares of the capital stock 

j of the Dominion Loan Co. Finding of the 
Master reversed, and a reference back, with 

| directions to allow the claim of the Elgin 
1 Loan Co. to the oxtent of the amount 

of the loan and interest upon it. and with, 
leave to the Elgin Loan Co., if they so de
sired, to amend the proof by making an alter
native claim in respect of the moneys on de
posit with the Atlas Loan Co., and the Elgin 
Loan Co. must value their security and give 

1 credit accordingly. Rc Atlas Loan Co.. Elgin 
Loan Co.’8 Claim, 3 O. W. It. 794, 5 O. W. 
R. 24, 9 O. L. R. 250.

Creditors’ Claims — Shareholders Con
tributing to Reserve Fund.]—By s. 17, s.-s.
• 1. of the Iajou Corporations Act, It. 8. <_>. 
1897 c. 205. “it shall be lawful for any 
such corporation to constitute and maintain 
a reserve fund out of the earnings or other 
income of the corporation not required for 

| the present liabilities of the corporation.’’ 
By a by-law of the above named comppny 
it was provided that “a rescreve fund shall 
be maintained consisting of the sums already 
set apart and forming such fund, together 

I with such sums ns may be contributed and 
I added thereto, or as the directors shall, from 
| time to time, deduct or retain from the un- 
j divided profits, and together with the pro

fits and increase of such sum." An amount 
equal to 26 per cent, of the amount of the 
capital stock of the company having been, 
previously set apart as a reserve fund, the 
shareholders of the company were, in 1901, 
invited by the directors to make it up to 100 

| per cent, by contributions to the reserve 
fund. No further by-law was passed. Many 

I of the shareholders paid to the company 
| sums which were credited to the reserve fund.
| and upon which they received interest at 
i dividend rates :—Held, that in the winding- 

up of the company the creditors who had so 
contributed were not entitled to rank ns cre
ditors upon ‘the assets of the company in 

! respect of the sums so contributed. In re At
las Loan Co. (Claims on Reserve Fund), 24 
Occ. N. 321, 3 O. XV. R. <504, 688, 794. 5 
O. XV. R. 452, 7 O. L. R. 706, 9 O. L. R. 
468.

Creditors’ Claims—Salaries of directors 
! —Resolution of board not confirmed by shnre- 
i holders. Rc Ontario Express Co., Directors’

< hums. u. XV. R. 481.

Creditors' Claims—X'aluing security —
: Guaranty. Rc Patent Cloth Board Co.. Ex 
I parte Bank of Ottawa and Worthington,

3 O. XV. R. 373, 500.

Creditor — Compromise with Liquidator 
| —Account—Jurisdiction of Master.] — An 
j appeal by a bank from an order of the Master 
I in Ordinary, in proceedings under the Wind

ing-up Act, directing the bank to furnish the 
I liquidator with an account of all moneys re- 
I ceived from the proceeds of the insurance 

moneys referred to in an agreement between 
I the bank and the liquidator, and an account 
| of all expenditures, and directing the bank



259 COMPANY. 260
to credit and allow the liquidator the amount 
of the counsel fees taxed in the hills of costs 
in certain actions brought for the recovery 
of insurance moneys. The agreement pro
vided that the bank should pay over to the 
liquidator ten per cent, of the net proceeds 
from all insurance policies ; that the liquida
tor was not to question the validity of the 
assignment of the policies to the hank ; and 
that the liquidator was to instruct counsel 
to nppear for the hank and ns formally re
presenting the hank, hut in the interest of 
the creditors, and assist to the fullest extent 
|M>ssihle the recovery of the claims:—Held, 
that the agreement was a mere compromise be
tween two persons at arms* length. The hank 
was simply an outsider compromising with 
the liquidator, and upon the facts nothing had 
occurred to confer any jurisdiction upon the 
Master. In re John Eaton Co., 21 Occ. N. 
580.

Creditors Opposing Petition -A’eglerr 
to Enter Appearance—font».]—Held, that 
creditors and debenture holders who neglected 
to enter an appearance to a winding-up peti
tion, as required by Rule 50 of the Winding- 
up Rules passed by the Judges on the 1st 
October, 1800, but who appeared by the coun
sel on the return of the petition, which was 
dismissed with costs, were not entitled to 
costs. The fact that tiieir counsel was 
heard without objection by the petitioner's 
counsel makes no difference. In re Albion 
Ironworks Co., 10 B. C. R. 351.

Debenture-holders — Mortgage — Re
ceiver.]— In a suit to enforce a mortgage to 
secure debentures issued by the defendant 
company, a receiver was appointed. Subse
quently a winding-up order was made against 
the company, and official liquidators were 
appointed. The liquidators disputed the 
validity of the mortgage and the extent of the 
property covered by it :—Held, that the re
ceiver should not be discharged. An order 
appointing a receiver on behalf of debenture- 
holders secured by the mortgage was varied 
to be limited to property described in the 
mortgage. Bank of Montreal v. Maritime 
Sulphide Fibre Co., 22 Occ. N. 37, 2 N. B. 
Eq. Reps. 328.

Discretion—.1 alignment for the Benefit 
of Creditor».]—When an assignment for the 
benefit of its creditors has been made by a 
company, a creditor of the company is not 
entitled as of couree to ■ winding-up order. 
A discretion to grant or refuse the order 
exists notwithstanding the making of the as
signment. Wakefield Rattan Co. v. Hamil
ton Whip Co., 24 O. It. 107, and Re Maple 
Leaf Dairy Co., 2 O. L. R. 590, approved. 
Re William Lamb Manufacturing Co., 32 O. 
It. 243. considered. Where an assignment for 
the benefit of its creditors had been made by 
a company, and its assets had been sold with 
the approval of the great majority of its cre
ditors and shareholders, an application to 
wind up the company made by a creditor and 
shareholder who had taken part in all the 
proceedings, and had himself tried to purchase 
the assets, was refused. Judgment of Teetzcl, 
J.. 2 O. W. R. 834, 1031, affirmed. In re 
Strath y Wire Fence Co.. 24 Occ. N. 307, 8 O. 
L. It. 180, 3 O. W. It. 889.

Distress for Rent — Rale—Leave of 
Court.]—A distress for rent is not avoided 
by proceedings taken under the Winding-up

Act, R. 8. C. c. 120, to put a company into 
liquidation, if the distress be made before the 
winding-up order. (juære. whether a sale 
may be made under the distress without the 
leave of the Court. In re Colwell (E. t 
Candg Co., 35 N. B. Reps. 013.

Distribution of Surplus— Shareholders 
— By-laws — Resolutions.]—A municipal 
water company, incorporated under the On 
tario Joint Stock Companies Act, sold their 
undertaking and franchise to the municipality, 
and passecl a resolution providing for pay 
ment at par value to the shareholders of the 
stock allotted to them in proportion to the 
amounts paid on their respective shares ami 
for payment of the liabilities and the costs 
of winding-up. &<\, anil directing that the 
surplus should he distributed amongst the 
members according to their interest. By by 
law of the company, holders of second pre 
ference shares were to be paid dividend:-. at 
t> i>er cent., and for a period of five years 
were not to participate further in the profits 
of the company. in case of default in pay
ment of any dividend, the deficiency was to 
be paid out of the net profits of succeeding 
years, and no dividend was to be paid on 
the ordinary stock until such deficiency should 
lie fully paid. Second preference shareholders 
also hud the right, under the by-law. upon 
foregoing their secured dividend of (1 per 
cent., to surrender their shares and receive 
the par value thereof, or a corresponding 
number of ordinary shares, in which case 
they would have the same rights and privi
leges as the ordinary shareholders : but none 
of them exercised this option. The by-law 
also provided that, in the event of the com
pany being wound up, if any surplus of the 
capital assets of the company was to he re
turned to shareholders, the holders of second 
preference shares were to be paid the full 
amount of their shares and all dividends 
before the return of the capital of any ordin
ary shares, “and. subject thereto ami to the 
first preference stock, the holders of the ordin
ary shares shall be entitled to such surplus of 
the capital assets —Held, that the second 
preference shareholders were not entitled to 
share in the surplus assets :—Held, also, that 
the surplus was divisible among the ordinary 
shareholders in proportion to the amount of 
their shares, not to the amounts paid on their 
shares. Birch v. Cropper, 14 App. <'as. 525. 
followed. Morrow v. Peterborough Water 
t'o., 22 Occ. N. 320, 4 O. L. R. 324. 1 0. 
W. R. 512.

Execution — Opposition — Coa/s.j — 
A party attempting to execute a judgment 
against the property of a company in liqui
dation will be adjudged to pay the costs in
curred by an opposition made to such execu
tion by the liquidator. Great North-Western 
Telegraph Co. v. Le Monde Journal Co., 5 
Q. P. R. 379.

Filing Exception to the Form Author
ization of t'ourt.]—An exception to the form 
filed by a company in liquidation without the 
authorisation of the Court or Judge will be 
dismissed with costa. Desjardins v. Laurie 
Engine Co., 7 Q. P. R. 228.

Final Order—Appealable Order — Order 
Dissolving Company—Order Rescinding.] — 
On the 24th March, 1902, a County Court 
Judge made an order, upon an affidavit of
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one of the liquidators, declaring that the as
sociation should be and was dissolved. On 
the 21st June, 11)02, upon the application of 
a certain dissatisfied shareholder, an order 
was made by the Judge revoking bis former 
ord.-r, and also another order which had been 
made by him on the 7th April, 1902, that 
no action should he proceeded with against the 
association except by leave of the Court :— 
Held, that tin- order of the 21st June. 1902, 
was nn appealable order, for. even if the 
appeal to the Court of Appeal given by s. 
27 of the Winding-up Act was to be restrict- 
,-d in its construction to appeals from final 
orders, yet the order of the 21st June. 1902, 
might be properly described as a final order, 
since it put nn end to the order of dissolu
tion theretofore made:—Held, also, Maclen- 
uan, J.A., dissentieute, that the County Court 
Judge had no authority to make an order 
such as the one of the 21st June, 1902, in
asmuch as he had no other material before 
him when making the order than he had when 
making that of the 24th March, and there 
was no reason for saying that he Itnd been 
misled in making the former order or that 
any fact had been suppressed ; and that, 
therefore, the proper way to have attacked 
tin- order of the 24th March was by appeal, 
ami not by application to the Judge to re
scind it after it had been acted upon and 
become effective. In re Equitable Savings, 
Loan, and Building Association 23 Occ. N. 
182. «*. O. L. It. 20, 1 O W. 11. 671, 2 O. W. 
it. m.

Final Order — —Appeal—Security — 
Waiver.]—A winding-up order is a final order. 
The respondent in an appeal from a winding- 
up order, after the time limited by s.-s. 3 
of s. 27 of the Companies Winding-up Act, 
18118, for furnishing security had expired.

I demanded security for the costs of the appeal ; 
llehl, that the respondent had waived his 
right to have the appeal dismissed on the 
ground that the security was not originally 
furnished in time. In re Florida Mining 

22 Occ. N. 244, 8 R. C. R. 388.
Intervention of Creditor—Costs.] — 

The creditor of n bank in liquidation may 
intervene in nn action begun by the liquidator 
against one of the debtors of such bank, 
i-ven where such creditor does no more than 
support, for the same reasons, the position 
taken by the liquidator, and alleges no new 
facts, leaving it to the trial Court to mulct 
the intervenant in costs if his intervention 
has been inopportunely, made. Community of 
Sitters of Charity of Providence v. Bastién, 
g. U. 11 K. B. 04.

Lien of Bank on Assets—Discounts— 
Collateral securities — Agreement—Advances. 
Ile P. K. Cumming Manufacturing Co.. Bank 
•>l Ottawa’s Claim, 0 O. W. R. 578.

Lien of Former Solicitor on Docu- 
| ments—Delivery to liquidator “without pre

judice"- Payment for services — Preference 
over ordinary creditors. Itc Boston Wood 
Km Co., 5 O. W. R. 149.

Liquidator—Action Against—iLeave.]— 
An action cannot be brought against the 
liquidators of a company without leave of 
’hi- Court. Robillard v. Iilanchet, Q. R. 19 
8. C. 383.

Liquidator — Appointment—Notice.] — 
I The appointment of n liquidator for a com

pany will be set aside if some one interested
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succeeds in shewing that such appointment 
has been made without notice to the credi
tors, contributories, and shareholders of the 
company. Stimson v. Korth-West Cattle 
Co., 5 Q. P. R. 181.

Liquidator—Bond of—Money Received as 
Assignee—Appeal—Finality of Certificate.] 
—After the assignee for the benefit of cre
ditors of an incorporated company had sold 
part of the assets and received the proceeds, 
he was appointed liquidator under the Wind
ing-up Act and gave security by a bond which 
recited all the proceedings and orders, and 
was conditioned to be void if the liquidator 
should duly account for wlmt lie should re
ceive or become liable to pay ns liquidator:— 
Held, that the funds and property in the 
hands of the assignee became vested in him 
as liquidator upon his appointment as such, 
and that the sureties were responsible for 
his subsequent misappropriation thereof. The 
bond provided that the certificate of the Mas
ter in Ordinary of the amount for which 
the liquidator was liable should be sufficient 
evidence of liability as against the sureties, 
and should form a valid and binding charge 
against them:—Held, that the sureties had 
the right to appeal from the certificate in 
accordance with the usual practice of the 
Court. In re Army and Aavy Clothing Co. 
of Toronto, 22 Occ. N. 11, 3 O. L. It. 37.

Liquidator — Claim Accruing before 
Winding-up — Bank—Use of Name—Amend
ment.]— Under the Dominion Winding-up 
Act. 188ti. ss. 15 and 31. a company in liqui
dation retains its corporate powers, Includ
ing the power to sue, although such powers 
must be exercised through the liquidator 
under the authority of the Court. The liqui
dator must sue in his own name or in that 
of the company, according to the nature of 
the action : in his own name where he acts 
ns representative of creditors and contribu
tories : in that of the company to recover 
either its debts or its property. Where liqui
dators sued in their own name to recover a 
debt due to the company :—Held, that the 
error was one of form, which the Court had 
power to amend under ss. 516 and 521, C. 
C. V. The defendant having admitted the 
debt and pleaded set-off, and not having ex
cepted to the form of the action, leave to 
amend should have lx-en given in the sound 
exercise of judicial discretion. Judgment in 
Q. It. 12 K. B. 120. affirming judgment in 
Q. R. 19 S. C. 556, reversed. Kent v. 
Community of Sisters of Charity of Provi
dence. |1903] A. C. 220.

Liquidators — Partnership — Action 
against Interrogatories.] — A company in 
liquidation owed $642.74 for business taxes 
to the corporation of the City of Montreal, 
who sued the liquidators, G. and C., for re
covery of that amount. G. and C. were 
made parties, not ns joint liquidators, hut ns 
carrying on business together ns liquidators 
under the firm name of G. & C. Upou dc 
fault of the liquidators to answer interroga
tories. the Superior Court ordered the inter
rogatories to be taken pro confessis and gave 
judgment in favour of the plaintiffs. The 
defendants appealed :—Held, that a liquidator 
appointed for a company in liquidation pos
sessing only the powers "of a judicial seques
trator. has no status to represent in an action 
the members of the company, who still have
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the free exercise of their rights, and must sue 
<»r defend themselves before the courts. 2. 
Besides, in this case, the joining of the liqui
da tors as members of a partnership of liqui
dators was irregular and illegal. 3. The 
service upon the liquidators by serving one 
of them at their place of business \t*as also 
irregular and illegal. 4. A partnership of 
liquidators is a distinct entity; its members 
are joint liquidators as individuals and not 
as partners ; and therefore the firm cannot 
lie required to answer interrogatories in the 
name of the company of which they are liqui
dators. Ô. The interrogatories served upon 
the liquidators could not affect the rights of 
the members of the company and could not 
be regarded as proof of default, because the 
admission which resulted from default of an 
answer could not be made by the liquidators, 
and exceeded their powers. Citji of Montreal 
v. Cagnon, Q. B. 25 8. C. 178, 0 Q. P. R. 197.

Liquidator—Powers of—Amount in Con
troversy.1—The Judge may allow the liqui
dator of an Insolvent comi any to exercise his 
powers under the Winding-up Act without 
further authorization, in all cases where the 
amount involved is under $100. In re 
Victoria-Mont real Fire Ins. Co., 4 Q. P. R. 
815.

Leave to Proceed with Action—Judg
ment against Company.] — I'he fact that 
prior to a winding-up order judgments 
against the company being wound up were 
registered, will not deprive a mortgagee or 
a debenture holder of his right to obtain leave 
to proceed with an action to enforce his 
security. In re Giant Mining Co., 10 B. (’. 
R. 327.

Leave to Bring Action—Secured Credi
tors—Proving Claims.]—A secured creditor 
has a right to apply for.and obtain leave to 
bring an action to enforce his security, but it 
is not optional for him to either prove his 
claim in a winding-up or else proceed with 
an action to enforce it, and if lie does com
mence an action it is still compulsory on him 
to proceed before the liquidator under as. 03 
et seq. of the Act. In re Lenora Mount 
Sicker Copper Mining Co., 23 Occ. N. 102, 0 
B. ('. R. 471.

Mechanics' Liens — Priority—Jurisdic
tion to Order—Notice.] — The holders of 
mechanics' liens filed against mineral claims 
owned by a company, which was subsequently 
ordered to be wound up. recovered judgment 
thereon in a County Court on the day on 
which the winding-up order was made. In 
the li«t of creditors made up by the liquida
tor the lien claimants did not appear as 
secured creditors, hut as judgment creditors. 
The winding-up order was made on the peti
tion of H., a surveyor, who held the field 
notes of the survey made by him. and who 
afterwards proposed that he advance the mo
neys necessary to obtain Crown grants of 
the claims, and retain a lien on them until 
he was paid ; the liquidator applied to the 
Court for leave to accept the proposal, and 
an order was made, without notice to the 
lien holders, giving IT. a first charge on the 
claims for his debt and the amount advanced 
by him; afterwards, on H.’s application, an 
order was made, on notice to the liquidator, 
hut without notice to the lien-holders, that 
the claims be sold to pay his charge. The 
lien-holders did not appeal from either of

the last orders, but applied for leave to en* 
force their security, and that they be de
clared to have priority over H. :—Held, that 
the order giving H. priority over the lien
holders was made without jurisdiction, and 
the lien-holders were not bound by it. In 
re Ibex Mining and Development Co. of Slo- 
cflrt, 23 Occ. N. 301, 9 B. C. R. 657.

Meeting of Creditors — Winding up 
Act. It. 8. C. c. 129, a. 19—Notices—-Form 
of—Time for issuing—Objections—Waiver - 
Stay of proceedings—Costs. Itc Sun Litho
graphing Co., 5 O. W. R. 7*09, 510.

Money In Hands of Liquidator-
Right of creditors to compel retention ->f. 
until claims disposed of. as against liquida
tor’s costs. Re Sun Lithographing Co., <5 0. 
W. R. 358.

Notice to Contributories — Requisites 
of.]—A notice that the Court will proceed 
to fix the list of contributories on a certain 
day at the court house, without indicating 
the hour at and the room in which such oper
ation will take place, is insufficient, and the 
same should be in the form usually followed 
for notice's of proceedings before the Superior 
Court. In re Citizens Ins. Co., 0 Q. I'. R. 
275.

Order for — Discretion to Refuse—-Ab
sence of Assets—Examination of Officers— 
Time for.]—The Court has a discretion to 
grant or withhold a winding-up order under 
s. 9 of R. S. C. c. 129. Re Maple Leaf Dairy 
Co.. 2 O. L. It. 590. followed. A company 
will not be compulsorily wound up at the in
stance of unsecured creditors, where it is 
shewn that nothing can be gained by a wind
ing-up, as. for example, where there would 
not be anv assets to pay liquidation expenses, 
(hi the Waving of a winding-up petition 
which was dismissed, the petitioner did not 
avail himself of an opportunity to examine 
the officers of the company :—Held, on ap
peal, that it was too late then to grant an 
inquiry. In re Okell and Morris Fruit Vrr 
serving Co., 9 B. C. R. 158.

Order for — Just and Equitable"— 
Shareholder's Petition — Contributory.]— 
An order for compulsory winding-up may he 
made under s. 5 of the Companies Winding- 
up Act, 1898 (B.C.), notwithstanding the 
winding-up is opposed by the company. In 
winding-up proceedings instituted by a share
holder it appeared that shares had been un
lawfully issued at a discount and at different 
percentages of their face value to different 
purchasers ; that the substratum was gone 
and that the company was unable to carry 
on business: that there was a question as to 
the liability of the company to the principal 
shareholder, who had always been in prac
tical control of the company :—Held, that it 
was just and equitable that the company 
should be wound up. In re Florida Mining 
Co.. 22 Occ. N. 273. 9 RL C. R. 106.

Order for Sale of Assets—Appeal from 
—Leave.]—An order authorizing the liqui
dator of a company in liquidation under the 
provisions of the Winding-up Act to sell the 
assets of such company, under certain condi
tions, is not an order subject to appeal under 
s. 74 of the Acts. Leave to appeal refused. 
In re Montreal Cold Storage and Fretting
Co.. 3 Q. P. R. 371.
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Petition—Affidavits—Insufficient facts— 
Leave to supplement. lie Redpath Motor 
Vrhklc Co., 4 O. W. R. 515.

Petition — Appearance — Costs — 
Waiver.]—A shareholder in the company ap
plied for a winding-up order ; the petition, 
which was dismissed with costs, was opposed 
by the company, and also by certain deben
ture holders and creditors, who appeared by 
separate counsel. Rule 56 of the Winding- 
up Rules, passed by the Judges on the 1st 
(ktober, 1806, provided that “ no contribu
tory or creditor shall be entitled to attend 
any proceedings before the Court, unless he 
is entered in a book called the ‘ appearance 
book.’ ” The debenture holders and creditors 
had not entered an appearance:—Held, that 
the Rule applied to proceedings before the 
petition had been dealt with, us well as to 
proceedings subsequent to a winding-up or
der, and so the creditors who had not entered 
an appearance were not entitled to costs. 
The fact that their counsel was heard, with
out objection by the petitioner’s counsel, 
made no difference. In re Albion Ironworks 
Co., 24 Occ. N. 300.

Petition by Shareholder—Insolvency.] 
—Petition filed under s. 8 of R. 8. C. c. 12!>, 
as amended in 1899 by 62 & 63 V. c. 43, s. 4. 
by certain shareholders for a winding-up or
der, on the ground that the company were in
solvent. the act shewing the insolvency being 
alleged to be the exhibiting by the company 
of a statement shewing their inability to meet 
their liabilities, the doing of which is by s.
5 (c) of the Act made an act of insolvency: 
—Held, that the inability to meet liabilities 
means liabilities to creditors as distinguished 
from liabilities to shareholders. In re United 
Canncries of British Columbia, Limited, 23 
Occ. N. 254.

Petition hy Shareholder — Liabilities 
—Maternent—Balance Sheet.]—By s. 5 (c) 
of the Winding-up Act (Dominion) a com
pany is deemed insolvent “ if it exhibits a 
statement shewing its inability to meet its 
liabilities:" — Held, that the inability to 
meet liabilities means liabilities to creditors 
as distinguished from liabilities to sharehold
ers. On the hearing of a petition based on 
such a statement the statement must be ac
cepted as correct. Remarks ns to company 
balance sheets. In re United Canneries of 
British Columbia, Limited, 9 R. C. R. 528.

Petition—Insolvency—Consent of Com
pany.] —To enable a company to be wound 
ip under the Winding-up Act, R. S. C. c. 
129, it is not sufficient for the company to 
appear by counsel and admit insolvency" and 
consent to be wound up. hut the fact of such 
insolvency must be disclosed on the material 
on which the petition is based. In re Qrun- 
iy Store Co.. 24 Occ. N. 132. 7 Ô. L. R. 252.
3 0. W. R. 175.

Petition—Insufficient Allegations — Evi
dence—Affidavits — Amendment — Terms.] 
—Petition for the winding-up of the com
pany. under the Dominion Winding-up Act. i 
R. S. C. c. 129. The petition alleged that 
the company were unable to pay their debts 
as they became due. within the meaning of 
*• 5 (a) of the Act, but gave no evidence of 
demand in writing and neglect hy the com
pany to pay within 60 days thereafter, as re
quired by s. 6 :—Held, that s. 6 specifies the 
only way of proving a case under clause (a)

of s. 5, and the petition must be dismissed, 
unless amended, and additional evidence of
fered, within 14 days. In re Ewart Carriage 
Works, Limited. 24 Occ. N. 374, 8 O. L. R. 
327. 4 O. W. R. 149.

Petition for Order— Previous Demand 
—Service of Writ of Summons—Notice of 
Application.]—Service of the specially in
dorsed writ of summons in an action against 
the company to recover the amount of a 
creditor's claim is not a sufficient demand in 
writing, within the meaning of s. 6 of the 
Winding-up Act, R. 8. C. c. 129, to serve as 
the foundation for a petition by the creditor 
for a winding-up order :—Semble, that, as 
s. 8 of the Act requires the petitioner to give 
four days' notice of his application, effect 
could not be given to a ground of which the 
company had not that notice. In re Abbott- 
Mitchell Iron and Steel Co., 21 Occ. N. 438, 
2 O. L. R. 143.

Petition for Order—.Service of—Time.] 
—By s. 8 of the Winding-up Act, R. S. C. 
c. 129, “ a creditor . . . may, after four 
days’ notice of the application to the com
pany, apply bv petition . . for a wind
ing-up order /'—Held, that the petition was 
properly lodged when notice of the applica
tion was served on the 4th for the 8th No
vember. In re Arnold Chemical Co., 21 Occ. 
N. 594. 2 O. L. R. 671.

Petition for Order—Voluntary Assign
ment—Compulsory Order — Appeal from— 
Notice to Liquidator—Security for Costs— 
Waiver.]—The Court will not interfere with 
a voluntary winding-up of a company by its 
shareholders and order a compulsory liqui
dation unless it is shewn that the rights of 
the petitioner will be prejudiced by the vol
untary winding-up. Service on the liqui
dator" of a notice of appeal on behalf of the 
company from a compulsory winding-up or
der is not necessary. A respondent by apply
ing to increase the amount of security for 
costs waives his right to object that the se
curity was not originally furnished in time. 
In re Oro Fino Mines, Limited, 7 R>. C. R. 
388.

Petition for Order—1 oluntary Assign
ment—Discretion.]—Where the insolvency of 
the company is admitted, the Court has no 
discretion under s. 9 of the Winding-up Act, 
R. 8. C. c. 129. to refuse to grant a winding- 
up order on the petition of a creditor who 
has a substantial interest in the estate, al
though the company has made a voluntary 
assignment for the benefit of its creditors, 
and most of them are willing that the wind
ing-up should he under such assignment. 
Wakefield Rattan Co. v. Hamilton Whip Co., 
24 O. R. 107, not followed. In re William 
Lamb Manufacturing Co. of Ottawa. 21 Occ. 
N. 35. 32 O. R. 243.

Petition for Order—1 oluntary Assign
ment—Discretion.]—The Court has a discre
tion to grant or withhold u winding-up order 
under s. 9 of R. 8. C. c. 129. Re William 
Lamb Manufacturing Co. of Ottawa, 32 O. 
R. 243, dissented from. Where the assets or 
the company were small and the creditors 
had almost unanimously entered upon a vol
untary liquidation under the Ontario Assign
ments Act, a petition for a compulsory wind
ing-up order was refused. In re Maple Leaf 
Dairy Co.. 21 Occ. N. 596, 2 O. L. R. 590.
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Petition — Notice — Time — Proof of 

Facta.]—Under s. 8 of the Winding-up Act 
(R. S. C. c. 129), which directs that a cre
ditor may, after four days’ notice of the ap
plication to the company, apply by petition 
for a winding-up order, a notice given on 
the 1st of the month for a hearing on the 6th 
is sufficient. The facts alleged in the peti
tion may be proved on the hearing, and tlie- 
petit ion'need not he sworn to or verified by 
affidavit. In rc Maritime Wrapper Vo.. 35 
N. B. Reps. 082.

Petition — Second petition—Duty to in
form Court of first—Order—Conduct of pro
ceedings—Costs. Re Enterprise Hosiery Vo., 
4 O. W. R. 66.

Petition—Several Petitions—Conduct of 
Proceedinps—Costs.]—When there were two 
petitions for an order for the winding-up of 
a company, the order was made under both 
petitions, but the conduct of the proceedings 
was given to the later petitioner, a creditor 
for money paid, in preference to the earlier 
one. who was shewn to be an employee of 
and in close touch with the company, and 
the belief was expressed that he would not 
take the same interest in the prosecution of 
the winding-up as the other. The cqsts of 
both petitioners and of the company were 
ordered to be paid out of the estate.* In rc 
Estates Limited. 24 Occ. N. 400. 8 O. L. R. 
504. 4 O. W. R. 100.

Preferred Claim—" Clerk or other per
son in employ ”—Sales agent. Re American 
Tire Co.. Wngman's Vase. 2 O. W. It. 29.

Preferred Claim for Costs—Fi. fa. in
sheriff’s hands before winding-up—Instruc
tions not to seize. Re Saw Bill Lake Gold 
Mining Co., 2 O. W. R. 1143.

Preferred Creditor—Claim for salary 
—Managing director. Rc Ritehic-Hcarn Co., 
Ritchie's Claim, 6 O. W. R. 474.

Purchase by Inspector—Fiduciary Ca
pacity—Liquidator—Referee—Sale — Juris
diction.]—An inspector appointed in a liqui
dation under the Winding-up Act. R. S. C. 
c. 29. cannot be allowed to purchase property 
of the insolvent. Such a sale set aside, and 
an account of profits ordered. It rests with 
the liquidator in such a winding-up to dis
pose of the estate with the sanction of the 
Court ; but the Court cannot dispose of the 
estate without the sanction of the liquidator. 
In rc Canada Woollen Mills. Limited. 24 
Occ. N. 39ft. 4 O. W. R. 2fi5. 5 O. W. R. 
220. 455. 8 O. L. R. 581. 9 O. L. R. 307.

Registry Act—Crown Debt—Priority.] 
—The Rlmsdale Company was being wound 
up under the provisions of the Dominion 
statute. The Crown made a claim for un
paid freight due for transportation upon the 
Intercolonial Railway. Before the winding- 
up order was granted, judgments were ren
dered against the company and recorded. 
Under the provisions of the Nova Scot in 
Registry Act. a judgment duly recorded binds 
the lands of the debtor ns effectually ns a 
mortgage. A question arose as to whether 
the Crown was entitled to he paid in priority 
to the judgment creditors :—Held, that the 
claim of the Crown must prevail. The case

was not distinguishable from The Queen v. 
Bank of Nova Scotia. 11 S. C. R. 1; Alrnen 
v. Pa ley, Russ. Eq. Dec. fi, referred to. In 
rc Ehnsdalc Co., 24 Occ. N. 341.

Remuneration of Liquidator.] — Tin-
liquidator of a company was allowed $4.K(Ki 
as remuneration for his services in the wind
ing-up of the company, in the cours.- of 
which he received and lisbursed more than 
$300.000. In rc Yarmouth S. S. V" 24 n. --, 
X ISA

Remuneration of Liquidator. -Fix-
ing allowance — Special circumstances /,*. 
Farmers' Loan and Savings Co., 2 O. V R. 
854, 3 O. W. R. 837.

Security for Costa of .Contestation,|
—A claimant in .< winding-up pro. ding 
who demands security for costs from con
testing creditor, should make it appear that 
he is liable to lose the cost whi-h he will 
incur in the contestation. In n Montreal 
Cold Storage and Freezing Co.. 4 Q. I’. R 
294.

Security Taken Bona Fide — Inquiry
as to Regularity of Proceedings—Liquidator 
Suing in His Own Name — Liability for 
Costs.]—A person who bonft fide takes n 
security in the ordinary course of business 
from an incorporated company, is not bound 
to inquire into the regularity of the directors’ 
proceedings leading up to the giving of the 
security ; he is entitled to assume that every
thing has been done regularly. In this re
spect a shareholder 'stands on the same foot
ing as a stranger. Where an action i* 
brought by the liquidator of a company in 
liquidation, in his own name, he is personally 
liable for costs : the fact that he obtained 
leave from the Court to sue will not relieve 
him of his liability in this respect. Ja<kson 

j v. Cannon, 23 Occ. N. 300, 10 B. C. II. 73.

Seizure of Goods in Province of
Quebec — Leave of Courts of Provinn 
wherein Winding-up Pending.] — The liqui
dator of an extra-provincial company, which 
is being wound up in another province, can 
by petition ask that the seizure of the goods 
of the company in this province be quashed.

I ns made without leave of the Courts of that 
province. Phillips v. Canada Cork Co.. 7 Q- 
P. R. 223.

Service of Writ of Summons < 'or/m-
i rate Character—Law Stamps—Alias U'ri/.] 

—Service upon a company in liquidation i<
| validly made at the office which it occupied.

upon its secretary, who has continued to art 
| ns such in spite of the liquidation, and still 
j has in his possession some of the books of 

the company. 2. The corporate character of 
a company continues notwithstanding that it 
has gone into liquidation. 3. It is not new*

! snry to put law stamps upon the return of 
an alias writ of summons. Soucy v. Com- 

' pagnie d'Imprimerie Industrielle, 5 Q. P. R- 
! 195.

Staying Proceedings In Another 
Province — Setting aside Sale of Forcit» 
Land—Summary Proceeding*.] — There i«

1 jurisdiction under s. 13 of the Dominion 
Winding-up Art. R. S. C. C. 129, to 1 
proceedings in any action, suit, or proceedinc 

I against the company, even in actions or suits



COMPANY. 270
beyond the ordinary territorial jurisdiction 
of the Court ; and the enforcing of an execu
tion is a proceeding within this section ; and 
therefore there was jurisdiction for the Court 
in this province to make an order staying 
proceedings under an execution in the hands 
if the sheriff of the county of Victoria, in 
the province of New Brunswick, as had been 
done in this case. But the sheriff having, 
notwithstanding, proceeded with the sale un
der the execution against lands of the com
pany, and executed a deed of the same to the 
purchaser :—Held, that there was no juris
diction in the Court under the Winding-tip 
Act to make an order summarily declaring 
the sale void, such a case not coming within 
the classes of cases which, under the Act, may 
he dealt with in a summary manner by a 
Judge in the winding-up proceedings. In re 
Tohique C,ypsum Co.. 23 Occ. X. 303, G O. 
L It. 515. 2 O. W. It. X08.

Subscription for Shares—Transfer of 
shares by old subscriber to new—Belief—II- 
legal payment to director. Re Publisher*’ 
Syndicate, Paton'ii Case, 2 O. W. It. 65, 5 O. 
L. It. 302.

Terms of Order—Execution Creditor— 
Priorities. Re Prescott Elevator Co., 1 O. 
W. R. 161.

Unpaid Vendor of Goods Taking Pos
session-Liquidator.]—A creditor of a com
pany in liquidation, who has sold to the 
company on credit, several months before 
they were put into liquidation, goods which 
were shipped at the expense of the company, 
and wore afterwards left in the custom house 
until the liquidator took possession of them, 
cannot replevy these goods against the liqui
dator in the" thirty days which follow this 
taking of possession. In re William Drys- 
Mr Co.. 3 Q. P. R. 358.

Voluntary Winding-np — Meeting of 
Kharrholders—Satire of—Powers of Attor
ney-Appointment of Liquidator.]—A notice 
sent by post to all the shareholders of a com
pany summoning them to a special general 
meeting with the object of placing the com
pany. which is not insolvent, in voluntary 
liquidation, and accompanied by powers of 
attorney by which the shareholders may au
thorize their representation at such meeting, 
n sufficient, and if a resolution is passed au
thorizing the placing of the company in liqui
dation. there i« no necessity for a further 
notice to the shareholders of the presentation 
of the petition to the Court. 2. The inten
tion to name a certain person as liquidator 
sufficiently appears by the mentioning of his 
name upon the blank forms of power of at
torney sent in order that anyone interested 
may not allege that he is taken by surprise 
if such person is subsequently appointed liqui
dator. In re Sorth-West Cattle Co., 5 Q. P. 
R. 30.

IX. Other Cases.

Authority to Make Promissory Notes
—Formation of company — Pate of letters 
patent. Baldwin Iron and Steel Works 
I Line fed) v Dominion Carbide Co.. 2 O. 
W. II. 0, 170.

Cancellation of Letters Patent—Ac
tion by Attorney-General—Order in Council 

I Pendente Lite—Injunction—Crown — Extra- 
I judicial Opinion.] — An action having been 
! brought by the Attorney-General against an 
j incorporated company for a declaration that 
l they were carrying on an illegal business and 
j for forfeiture of their charter, the Attorney- 
i General, while the action was pending, sum- 
| moiled the defendants before him to shew 
i cause why their charter should not be revoked 

by order in council :—Held, that, whether the 
j right of cancellation of letters patent of in- 
i corporation be now only statutory (see R. S. 

<>. 181)7 e. 11)1, s. fM>), and merely a power, 
not a duty, or whether the prerogative right 
still subsists, the bringing of an action does 

i not clothe the Court with jurisdiction to re- 
I strain the exercise of the power. The Court 

has no jurisdiction, at the suit of a subject, 
to restrain the Crown or its officers acting as 
its agents or servants or discharging discre- 

j tionary functions committed to them by the 
Sovereign. It is not proper for a Judge to 

j express an extra-judicial opinion as to the 
| mode in which the discretion of the Attorney - 
j General should he exercised. Attorney-Gcn- 
! eral for Ontario v. Toronto Junction Recre

ation Clab. 2A Occ. N. 373. 8 O. L. R. 4441. 
3 O. W. It. 887, 4 O. W. It. 72.

Diversion of Funds- Payment of lia- 
: hilities of business assumed by company—
| Agreement with partnership —‘Confirmation 
I by shareholders — By-laws—Withdrawal of 
I partners—Notice—Power of company to nc- 
I quire assets—Account of profits—Resolution 
I of directors. Wade v. Pakcnham, 2 O. W. It.

lie. 8 « • W. B. 17. < » w. R. 788.
j Electric Light Company -Nuisance—
] Vibration — Injunction — Damages. Hop- 
i kin v. Hamilton Electric Light and Cataract 

Power Co., 4 O. L. R. 258, 1 O. W. It. 486.
Electric Lighting Companies- Statu

tory Powers—Concurrent Exercise in same 
Territory—Distance between lV/rce.j—Where 
the Legislature has given to two companies 
similar powers, to be exercised over the same 
territory, the Court must necessarily con
clude that the Legislature has intended to 
give the companies current powers ; in such a 
case the Court, submitting to the legislative 
authority, should not intervene between the 

j different companies unless and until one of 
j them has infringed the rights acquired by 

the other. 2. In the case of two companies 
carrying on the business of electric lighting 
oyer the same territory, it seems that accord
ing to experts a distance of three feet be
tween their wires is a sufficient distaftce to 
prevent any immediate danger. Jacques Car- 
tier Water and Power Co. v. Quebec R. IV. 
Light and Power Co., Q. R. 11 K. R. 511

Foreign Company —Powers of President 
—Power of Attorney.]—The president of an 
incorporated company may institute and pro
secute suits for the corporation, and appoint 
attorneys ad litem therefor, without express 
delegation of power or a resolution of the 
hoard of directors, and a power of attorney 
signed hv the president of a foreign company, 
under its seal, is sufficient in law. Stan
dard Trust Co. v. South Shore R. IF. Co.. 
5 Q. P. R. 257.

Formation— Transfer of Property by In
corporators—Prior Agreement — Payment—



271 COMPANY. 272
Promoters—Profit.]—The owner of a patent 
in April, 1808, induced the defendants to 
take an interest in it with a view to intro
ducing the patented article into public use. 
They subsequently decided to form a com
pany. An actual assignment to the defend
ants was executed in June, 1808. pending the 
issue of the letters of incorporation, the ex- 
>ense of which the defendants undertook to 
tear; and by agreement of even date they 
agreed to sell to the company, when incor
porated, the patent and all improvements, in 
consideration of the company paying them 
$5,000, and crediting $4,500, in respect to 500 
shares subscribed or to be subserilied by them. 
In August, 1808. after incorporation of the 
company, un instrument was accordingly ex
ecuted by the defendants, and the company 
adopted and eon tinned the agreement above 
mentioned, and the patent was assigned to 
the company, and the $5,000 paid :—Held, 
that the defendants were entitled to retain 
the $5,000 us against the company, as they 
did not become promoters until after they 
had become 'iititled by agreement to inter
ests in the patent, which were afterwards 
and before incorporation actually transferred 
to them. Semble, that, even if the defend
ants had acquired their interests without con
sideration, that would be of no consequence 
to the company unless acquired foV them. 
Judgment of Boyd, <*.. 2 O. W. It. 151, 
affirmed. Highway Advertising Vo. v. Ellin. 
24 Ovc. N. 208. 7 O. !.. It. 504, 3 O. W. It. 
505.

Indorsement of Promissory Note—
Transfer to bank—Lawful holder—By-law— 
Transfer of debt—Powers of directors—So
licitor. First Natchez Hank v. Coleman, 2 
O. W. It. 338.

Letters Patent — Supplementary letters 
—Increase in capital stock—Non-compliance 
with s. 20 of Companies Act — Meeting 
shareholders—Absence of notice of purpose 
of meeting—Revocation of letters patent— 
Action by Attorney-General — irregularities 
—Companies Act, s. 90—Purchase of shares 
—Refusal to transfer — Stock certificates- 
Produetion—Assignment—Mandamus. Mey
ers v. Lucknow Elevator Co., 0 O. W. R. 291.

Managing: Director — Powers—Breach 
of Trust — Pleading — Charges of Fraud— 
Failure—Costs.] — The defendant promoted 
the formation of the plaintiff company for 
the manufacture of pulp, upon the under
standing that slab wood from his saw mill 
should be used as fuel and pulp wood. The 
defendant was made managing director, and 
without orders, but with the knowledge of 
nil the directors except P., erected, at a cost 
of about $17.000 to the company, a fuel house 
and conveyors thereto from his saw mill for 
the conveyance of mill-wood. The expendi
ture was necessary if the company were to 
use mill-wood. The defendant supplied the 
company with mill-wood under an agreement 
that it should be paid for on the basis of its 
relative value to round wood for pulp and 
coal for fuel. The wood was invoiced by 
the defendant at $2 per thousand of mill cut, 
on account of which he paid himself $52.- 
391.30, leaving a balance due of $10.589.57. 
The mill-wood was of a poor quality. No 
practical test was made of its relative value. 
In the absence of any other than an approxi
mate estimate, the Court held it should be

charged at $1.90 per cord for pulp wood ami 
90 cents per cord for fuel wood, on which 
basis the defendant had overpaid himself 
$2,432.92. The defendant resigned his posi
tion as managing director at the end of i <-u 
months, and the company refused to use mill 
wood. The company sought to charge the 
defendant with the cost of the fuel house and 
conveyors, which were no longer of use, as 
an unauthorized and improper expenditure, 
and made for the defendant’s benefit. The 
defendant had always been willing to have 
the price of the mill-wood determined by au 
actual test. Charges of fraud against the 
defendant were preferred in a number of sec
tions of the bill, which were unsupported at 
the hearing :—Held, that the defendant should 
not be charged with the cost of the fuel house 
and conveyors ; that t he decree in the plain
tiffs’ favour for the balance due by the de
fendant on overpayment should be without 
costs : and that the defendant should have the 
costs of the sections of the bill alleging fraud. 
Cushing Sulphite Co. v. Cushing, 24 Occ. N. 
243, 2 N. B. Eq. Reps. 539.

Powers of Officers Power of Attorney 
—Seal- Signatures,]—A power of attorney 
giv< ,i the name of the company and under 
its common seal, by the managing officers of 
the company, and also signed by the secre
tary. is valid and is prima facie the act of 
the company. In re Brook (James I.) Co,. 
7 Q. I*. It. 200.

Returns to Provincial Treasurer
Taxation—Default — Penalty — Navigation 
Company — Agents—Pleading—Amendment.] 
—In an action against two defendants, de
scribed os incorporated companies, for the re
covery of penalties for non-compliance with 
the requirements of art. 1149, R. S. Q„ the 
plaintiff restricted his demand to the penalties 
for 300 days between two stated periods. 
The action was dismissed in the first Court, 
as to the first defendant, on exception to the 
form based on the ground that no such cor
poration ns that described in the writ existed. 
The other defendants had not pleaded, and 
the plaintiff subsequently caused an amended 
declaration to be served on the attorneys, 
alleging that the defendant first mentioned 
was an unincorporated company, and claiming 
the same amount of penalties for a different 
period of 300 days, and as to which the pre
scription enacted by art. 2015. R. 8. tj.. had 
accrued at the date of the service of the 
amended declaration unless prescription had 
been interrupted by the service in the original 
action : — Held, affirming, but for different 
reasons, the judgment in Q. R. 22 8. ('. 510, 
that prescription under art, 2015 was not in
terrupted by the service of process in the 
original action inasmuch ns the period for 
which the penalty was claimed therein, 
was not the same as the period claim
ed for in the amended declaration, and. more
over. the latter claim included a period for 
which the plaintiff had abandoned his claim 
in the original action. Further, the original 
notion being brought against the defendant as 
the agent of an incorporated company, where
as the amended declaration alleged that the 
defendant was lue agent of an unincor
porated company, such amendment should 
not have been allowed, inasmuch ns it changed 
the nature of the demand within the mean
ing of art. 522, O. C. I*. Lambe v. Donald
son Steamship Line and Narigation Co., Q- 
R. 23 8. (’. 409.
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Right to Acquire Business — Provi
sions of charter — Powers of company — In
junction—Shareholder—Acquiescence— Good- 
will. Ryckman v. Toronto Type Foundry 
i n.. 3 O. W. R. 434, 522.

Sale of Gas Works to Municipality
Arbitration us to Price—Franchise—Ten 

Ter Cent. Addition.]—By 54 V. c. 107 (O.) 
the company was protected against compul
sory parting with its works and property ro 
the city until May, 1911 ; but by an agree
ment made in 1896 it was provided that, 
ujion the city giving one year’s notice, it 
should have the option of purchasing and 
acquiring all the works, plant, appliances, 
and property of the company, used for light, 
heat, and power purposes, both gas and elec
tric. at a price to be fixed by arbitration : 
and that, upon the acquisition by the city of 
the works, plant, and property, the company 
should cease to carry on its business, the city 
having exercised its option :—Held, affirming 
the decision of Lount, J., 3 O. L. It. 037. 1 O. 
W. It. 194. that, in ascertaining the price to he 
paid by the city, the arbitrators were right 
in allowing nothing for the value of the 
earning power or franchise of the company ; 
and in refusing to add ten per cent, to the 
price as upon an expropriation under It. S. 
(). 1887 c. 104. s. 99. In re City of Kings
ton and Kingston Light, Heat, and Power 
t'o.. 23 Ore. X. 131, R O. L. It. 348. 2 O. W. 
R. 55, 3 O. W. It. 709.

Sale of Goods for Use of Company 
about to be Formed—Action for price— 
Goods charged to manager of company per
sonally—Liability. Vulcan Iron Works v. 
Leary (Man.), 1 W. L. R. 453.

Toronto Gas Company — I norms- of 
Capital—Statutory Restrictions — Payments 
to Directors—Dividends—Reserve Fund — 
Investment in Business—Plant and Buildings 
Renewal Fund—Reduction in Price of Gas— 
Audit by Municipality—Charges for Depre
ciation or Loss—Construction of Statute.] — 
I'pou a consideration of the provisions of 
"W V. c. 85 (O.). an Act to further extend 
the powers of the Consumers' Gas Company 
of Toronto :—Held, that the defendants were 
not bound to keep the reserve fund, as an 
actual separate sut" 0f money, apart from 
their other property, and invested in the 
securities mentioned in s. 4, but were at 
liberty to use it in their business, ns they 
did from year to year, without objection by 
the plaintiffs' auditors; and were not bound 
to carry to the credit of the fund its share 
of the increase in the value of the defendant's 
property which it had helped to acquire while 
invested in the business. 2. That charges 
for decrease in the value of gas mains, for 
iron gas lamps which became useless, and 
for gas meters destroyed, were not charges 
for renewal or repair, hut for depreciation 
ami loss, and did not come within s. 0 so 
as to be chargeable to the plant and buildings 
renewal fund. 3. That under s. 0 the de
fendants were entitled to continue to contri
bute to the plant and renewal fund the five 
per cent, authorized, even although it should 
not appear necessary to do so for the pur
poses for which the fund was to ho used. 
Iliese sections wore construed in Johnston 
v. Consumers' Gas Co., 27 O. It. 9. upon 
a special case, but the decision was re
versed (23 A. R. 506, [1898] A. C. 477),

although not on the question of construction : 
—Held, that the Court was not bound by the 
views expressed in that case. City of To
ronto v. Consumers’ Gas Co. of Toronto, 23
Oce. X. 197, 5 O. L. It. 494, 2 O. W. It. 171.

Wages Liability of Director—“Labourer 
or Servant"—Foreman of Works.]—A person 
engaged to perform manual work, at a daily 
wage, and who is actually occupied in doing 
such work, is a “labourer,” within the mean
ing of 2 Edw. VII. c. 15. s. 71 (D.). al
though, being a workman of superior capa
city. he is also intrusted with the super
vision of other workmen, and, to that extent, 
tills the position of a " boss," or foreman. 
lx v. Turner. Q. It. 13 K. B. 435 ; Turner v. 
Fee, 24 Oce. N. 402.

COMPENSATION.
Sec Crown — Municipal Corporations — 

Railway—Set-off.

COMPOSITION.
See Bankruptcy and Insolvency.

COMPOUNDING.
See Criminal Law—Penalties.

CONCEALMENT OF BIRTH.
Sec Criminal Law.

CONCILIATION.
Action for Agricultural Service —

Summary Procedure — Motion—Preliminary 
Exception—Time for Filing.]—There is no 
necessity for a preliminary citation to con
ciliation in the case of an action by a farmer 
to recover the price of a service by his bull. 
2. An action of that kind may properly be the 
subject of a summary proceeding. 3. A mo- 
lion for default of conciliation is in the na
ture of a preliminary exception. An exception 
of this sort must lie tiled within three days 
after the entry of the cause. Charbonneau 
v. Alarie, 5 Q. P. R. 89.

CONCUBINAGE.
See Gift.

CONDITIONAL SALES.
See Sale of Goods.

CONFESSION.
See Criminal Law.
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CONSEIL JUDICIAIRE.

Proceeding* by—Disavowal — Common 
Interest.\—A conseil judiciaire lias no right 
to take, in the name of him to whom he lias 
been named conseil, judicial proceedings, even 
when such conseil lias a personal Interest in 
such proceedings. Beauchamp v. Gourde, Q. ! 
R. 20 S. ('. 200.

CONSERVATORY ATTACHMENT.
Affidavit* for — Grounds of Belief — 

Donation—Debt — Demand.] —• An affidavit 
for conservatory attachment, founded upon 
belief, must state the grounds of such belief. 
2. Where a conservatory attachment is based 
upon a donation, the affidavit, and not only 
the declaration, must shew that the debt is 
due and exigible, and that the deed of dona
tion has been registered, and must also state 
that a demand of payment has been made of 
the moneys claimed in virtue of such dona
tion. Lefebvre v. Castonguay, 4 <J. 1*. R.

CONSIGNOR AND CONSIGNEE.

See CARRIERS.

CONSOLIDATION OF ACTIONS.

Actions against Estate — R> présenta- 
lives■—Privilege—Rights of Creditors.] — 
The'Court may, proprio motu, unite two de- ! 
fault cases against the same estate, and order j 
its representatives to be personally present at 
the trial, when the claims are, on their face, 
considerable, and a privilege might attach [ 
thereto to the detriment of the other credi- j 
tors. Meunier v. St. Jean, 7 Q. P. R. 02.

Action* for Salary— Same Defendant— 
Different Contracts of Hiring.] — Several 
actions for salary against the game defendant 
based on different contracts of hiring, in 
which different amounts are claimed, can not 
be united for trial. Kelly y. Canadian Pacific 
R. W. Co.. 7 Q. P. R. 11.

Damages from Same Accident. 1 —
When several plaintiffs sue for damages 
alleged to have been caused by the same de
fendant and arising out of the same accident, 
such causes may be united for the purposes 
of proof, except as to the amount of damages 
suffered by each claimant respectively. Can- 
tin v. Royal Electric Co., 5 Q. 1*. R. 327.

Different Plaintiff*—Same defendant— 
Common subject—Inconsistent claims—Stay 
of one action—Setting down for trial. Ful
mer v. City of Windsor. Bangham v. City of 
Windsor, 5 O. W. R. f>80. 772.

Discretion—I ppeal—Leave.] — Consoli
dation of cases is left to the discretion of the 
Judge, and appellate Courts will not interfere 
with the exercise of such discretion unless in 
a case of manifest injury or error. I>ave to 
appeal refused Xorth American Life Assur
ance Co. v. Lamothe, 7 Q. P. R. 177.

Identity of Parties —Identity of issues 
—Stay of proceedings—Consent to be bound 
by judgment in earlier action. City of Hamil
ton v. Hamilton Street R. IV. Co.. 4 O. W. 
It. 47. 207, 311, 411, 5 O. W. It. 101, «1 (). 
W. It. 2(Mi, 375. See also 207.

Identity of Parties — Similarity . f 
issues—Counterclaim. City of Toronto \, 
Toronto R. IV. Co.. 2 O. W. It. 225, 3 ( l. W. 
It. 204. 208. 4 O. W. It. 221. 330. 345. 44',. 5 
O. W. It. 14, IH, 130, 403. 415. •*. O. W. It. 
574, 077, 871.

Motion for—Separate Proceedings,\ - 
In order to obtain consolidation of several 
actions a motion must be made in ea-h of 
them ; a single motion will be rejected. Falar- 
dcau v. City of Montreal, (5 Q. P. It. 300.

Selection of Test Actions. | — Forty-
four actions were brought by different per
sons against the defendants for damages 
caused by the death of relatives in an im
plosion extending over a large area of the de
fendants’ coal mine, and the plaintiffs applied 
to consolidate these actions with twenty-nine 
other actions, one of which had been chosen 
as a test action. On account of tin* work
men who were killed not all being of tin* same 
«■las*, and also on account of the different 
conditions in the different parts of tin* mine 
where deaths occurred, the defendants con
tended that the action would not be a fair 
test of all tin* others :—Held, that tin* de
fendants should have the right to select four 
actions as test actions for those of tin* same 
class. Ellyn v. Crow's Nest Pass Coal Co..
24 < h c. v 102, l" i:. i'. k. 221.

Teat Actions Plaintiffs in Some Aetions 
Outside Jurisdictions—Security for Costs — 
Waiver.]—Twenty-nine actions by different 
plaintiffs were commenced against the defend
ants at one time, and subsequently forty- 
four similar actions were commenced. One 
action, known as the Leadbeater action, was 
ordered to be tried as a test action for tin* 
twenty-nine, and afterwards by consent four 
actions out of the forty-four were innsoli- 
dated by order of the full Court with the 
Leadbeater action, and ordered to h- tried ns 
test actions for the whole seventy ihrn-. In 
the Leadbeater action and in one of the four 
remaining test actions the plaintiffs resided 
in the jurisdiction, and in the other three 
they resided outside the jurisdiction :--lield. 
reserving the decision of Irving. .7.. that the
filaintiffs outside the jurisdiction should mil 
le required to give security for costs. Sills 

v. Crow's Nest Pass Coal Co., 24 On. X. 
105. 10 It. C. R. 224.

Trial by Jury.]—Joinder of two ease» 
where the parties have made option for jury 
trial will not be granted. Schwab v. 1/ofl- 
treat Light, Heat, and Power Co.. 6 Q. P. R. 
50.

See Execution—Executors and Admin
istrators.

CONSPIRACY.
Combination—Injury to Business-Re

straint of Trade—Rights of Individuals.]— 
This action was brought against a number of 
individual persons, partnership firms, and
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corporation», to recover damages for an 
alleged conspiracy against the plaintiff, and 
for an injunction restraining “ the defendants 
and each of them from continuing to boycott 
the plaintiff and from continuing to conspire 
to injure his business, trade, and credit. — 
Held, that there was no conspiracy to do 
any act, or for any object, or to use any 
means, illegal if done or pursued or used 
by an individual. The combination was not 
unlawful by reason of its being a combination 
of several, because it was in the exercise of 
defendants' own rights of trading in competi
tion with the plaintiff and the “ McIntyre 
block people ” and for the protection of those 
rights. The plaintiff had no absolute right to 
trade free from competition or free from the 
right of the defendants to combine to eom-

Kte effectively with him or the “ McIntyre 
>ck people " by the use of means not unlaw
ful in themselves. The combination and the 

pursuit of its objects, therefore, did not affect 
iinv legal right of the plaintiff or operate to 
do him a legal injury. Gibhint v. Metcalfe, 
23 Oec. N. 308, 1 \V. L. R. 180.

See Bills of Exchange and Promissory 
Notes—Criminal Law.

CONSTABLE

See Assault — Malicious Prosecution — 
Municipal Corporation.

CONSTITUTIONAL LAW.

Administration of Justice — Jnter- 
provincial Jurisdiction — Residence—Foreign 
Judgment.]—No province can pass laws to 
operate outside its own territory : and no tri
bunal established by a province can extend 
its process beyond the province so as to sub
ject) persons or property elsewhere to its 
decisions ; and consequently a judgment ob
tained in one province by service of process 
out of the jurisdiction against a domiciled 
resident of another province, who has not in 
any way attorned to the jurisdiction, has no 
extra-territorial validity, even though regu
larly obtained under the procedure of the 
former province. Aliter, where the rule or 
judgment in such other province has been 
obtiiired upon the non-resident’s own appli
cation. Deacon v. Chadwick. 21 Occ. N. 204. 
1 0. !.. It. 346.

Aliens—Naturalization—British Columbia 
Provincial Election* Act—Power* of Provin- 
'ial Legislature—B. V. .1. Act.]—Section 01, 
'‘-a. 25, of the British North America Act 
rearms t0 the exclusive jurisdiction of the 
Dominion Parliament the subject of naturali
zation—that is, the right to determine how it 
shall be constituted. The Provincial Legis
lature hns the right to determine, unde r s. 02. 
«•■s. 1, what privileges ns distinguished from 
necessary consequences, shall be attached to 
it- Accordingly, the British Columbia Provin
cial Elections Act (1807. c. 671. s. 8, which 
provides that no Japanese, whether natural
ized or not, shall be entitled to vote, is not 

nireHl -Judgment in 21 Occ. N. 424. 8 
a. L. R. 76, reversed. Cunningham v. To me y 
nomma, (1003] A. C. 151.

Appeal to Supreme Court of Canada
—Statute Giving Right of Appeal.]—A mo
tion was made to quash an appeal from the 
Court of Review, on the ground that the Act 
54 & 55 V. c. 25, authorizing such appeals, 
was ultra vires, s. 101 of the B. N. A. Act 
only providing for the establishment of a 
Court of appeal for the Dominion for the 
better administration of the laws of Canada, 
and that the right of appeal was a civil 
right with which the Parliament of-Canada 

| could not interfere :—Hold, refusing the mo- 
! tion, that the power to establish a Court of 
I appeal lor the Dominion was not so rest riot- 
i ed ; that the reference to the “ better admin

istration of the laws of Canada " in s. 101 of 
the B. X. A. Act had regard to the establish- 

i : eut of federal Courts other than a general 
Court of appeal ; and that 64 & 55 V. c. 25 

j was intra vires. The appeal was then heard 
| on the merits and dismissed, following the 

decision in a previous appeal: .'m S. C. R.
I 5118, 21 Occ. N. 5. L’Association St. Jean 
\ Baptiste de Montreal v. Brault, 21 Occ. N.
| 253, 31 8. C. R. 172.

Coal Mines Regulation Act, B.C. ■— 
i Employment of Chinamen—Rule Prohibiting 

—Naturalization and A/icns.]—Rule 34 of s. 
i 82 of the Coal Mines Regulation Act as 
i enacted by the Legislature in 1903, which 
I prohibits Chinamen from employment below 
i ground ar-l also in certain other positions in 

and around coal mines, is in that respect ul
tra vires. Union Colliery Co. v. Bryden. [1899] 

j A. C. 580, applied and distinguished from 
Cunningham v. Tomey Homma, [1903] A. 
151. Pier Irving, J. -The calling of the 

I enactment in question a rule or regulation 
j cannot affect its constitutionality, nor can the 
j enactment derive any greater validity by rea- 
! son of its insertion in the middle of a rule 
i which in other respects may be intra vtres.
| In re Coal Mines Regulation Act, 24 Occ. N. 

342, 10 B. C. R. 408.
Customs Legislation— Conflict with Im- 

I perial Enactment—Duty upon Foreign-built 
Ship—Construction of Statutes—Crown—In- 

I terest—Tort—Servant of Crown.]—The Par- 
j liameut of Canada has legislative authority 

to impose a customs duty upon a foreign- 
built ship to be paid upon application by her 
in Canada for registration as a British ship. 
2. The provision in item 409 of the Customs 
Tariff Ad of 1807, which purports t<> impose 
a duty upon n foreign-built ship upon appli
cation by her for a Canadian register, is not 
a clear and unambiguous imposition of the 
duty, such ns would support the right of the 

I Crown to exact the payment of such duty, 
j 3. Interest can only be recovered against the 

Crown by contract o’- under statute. 4. In 
the absence of statutory provision, the Crown 
is not liable to answer for the wrongful act 
of its officer or servant. Algo ma Central R. 
IV. Co. v. The King, 22 Occ. X. 85. 7 Ex. C. 
II. 239.

Deportation of Immigrants—Constitu
tional Law—Power." of Dominion Parliament 
—Alien Labour Act.]—Certain immigrant was 
employed by one the Pere Marquette Railway 
Company at St. Thomas. Attorney-General 
of Canada ordered him to be “ Returned to 
the country whence he came:”—Held, Anglin, 
J.. that the Alien Labour Act, s. 0 of GO & 
61 Vic. c. 11 (D.) as amended by 1 Edw. 
VII. c. 13, s. 3, was ultra vires. Re Gilhula, 
Re Cain. 6 O. W. R. 124, 10 O. L. R. 469. 
Reversed. [1906] A. C.
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Dominion and Provincial Lands —

Military Reserve—Litigation Bet men Domi
nion and Province — Public Inquiry — Evi
dence.]—Held. on the facts, that it was shewn 
that Deadman s Island was a military reserve, 
called into existence by properly constituted 
authority, and therefore, that it belongs to 
the Dominion and not to the province. Liti
gation between the Dominion and a province 
respecting the right to administer certain 
public property should not be conducted in 
the same way as a suit between subjects, 
but should rather be regarded as a public in-
?uiry, in which it is incumbent on all the 

'rown otli< is to come forward with all the 
evidence in their possession, and any properly 
authenticated documents bearing on the 
issues should be admitted in evidence. 
Attorney-General v. Ludgatc, 11 B. C. It. 258.

Dominion Civil Servants — Judgment 
Debtors—Salaries—Payment of Judgments 
Out of, by Instalments—Ultra Vires—Discre
tion.]—K., M„ and \V., were officers of the 
government of Canada and were in receipt 
of annual salaries amounting to $1,800, $400 
and $700 respectively. K., upon being exam
ined before the Judge of a County Court, 
was. under 50 V. c\ 28, s. 53, ordered to pay 
the amount of the judgment against him by 
instalments at the rate of $5 per month. 
M. and W., being examined before the Judge 
of another County Court, were, under the 
same section, ordered to pay the amounts of 
the judgments against them by instalments at 
the rate of $5 and $10 per month respective
ly :—Held, Landry, J., dissenting, that the 
provisions of 59 V. c. 28. s. 53 ( N.B.), au
thorizing the Judge or other officer before 
whom the examination is held, upon it being 
made to appear to him that the judgment 
debtor is unable to pay the whole of the debt 
in one sum, but is able to pay the same by 
instalments, to make on order that the debtor 
shall pay the amount of the judgment debt 
by instalments, in so far ns it is sought to 
apply the same to salary or income derived 
from office or employment under the Govern
ment of Canada, is ultra vires of the Provin
cial Legislature, and therefore, that orders 
against K., M., and W., should be quashed. 
2. That in the cases of M. and W„ there 
being no evidence or charge of fraudulent 
conduct on their part, the circumstances 
shewed such an improper exercise of discre
tion on the part of the Judge that the orders 
made by him should be quashed on that 
ground ns well. Ex p. Killam, Ex p. McLeod, 
Ex p. Wilkins, 34 N B. Reps. 530.

Elections Act, British Columbia —
Right to Vote—Naturalized Foreigner—Leave 
to Appeal.]—The judgment in 7 B. C. R. 308, 
21 Occ. N. 02, in which it was held that s. 
8 of the Provincial Elections Act, which pur
ports to prohibit the registration of Japanese 
ns provincial voters, is ultra vires, was affirm
ed. Leave to appeal to the Judicial Com
mittee of the Privy Council was granted, the 
Court being of the opinion that, if it were 
now before the Privy Council, leave would 
be granted. In re Tomey Homma, 21 Occ. N. 
424, 8 B. C. It. 76.

Exemptions from Taxation — Land 
Subsidies of the Canadian Pacific Railway— 
Extension of the Boundaries of Manitoba— 
Statutes — Contract — Grant in Prœsenti — 
Cause of Action—Jurisdiction—Waiver.] — 
The land subsidy of the Canadian Pacific

| Railway Company authorized by 44 V. <■. 1 
I (D.) is not a grant in præsenti, and, cous-- 
| quently, the period of 20 years of exemption 
| from taxation of such lands provided by 
| clause 16 of the contract for the construction 

of the Canadian Pacific Railway begins from 
I the date of the actual letters patent of grnm 
| from the Crown, from time to time, after 
j they have been earned, selected, surveyed, 
I allotted, and accepted by the Canadian 

Pacific Railway Company. The exemption 
I was from taxation “ by the Dominion, or any 

province hereafter to be established, or any 
; municipal corporation therein —Held, that 
j when, in 1881. a portion of the North-West 
| Territories in which this exemption attached 
j was added to Manitoba, the latter was a 

province “ thereafter established,” and such 
] added territory continued to be subject to 
I the said exemption from taxation. The lirni- 
| tatiou in respect of legislation affecting the 

territory so added to Manitoba, by virtue of 
the Dominion Act 44 V. c. 14, upon the terms 

I and conditions assented to by the Manitoba 
| Acts 44 V. (3rd sess.) cc. 1 and 6, are eonsti- 
j tutional limitations or the powers of the legis- 
I lature of Manitoba in respect to such added 
! territory, and embrace the previous legislation 

of the Parliament of Canada relating to the 
Canadian Pacific Railway and the land suh- 

; sidy in aid of this construction. Taxation of 
! any kind attempted to be laid upon any part 
| of such land subsidy by the North-West Conn- 
1 cil, the North-West Legislative Assembly, or 
j any municipal or school corporation therein, 

is Dominion taxation within the meaning of 
I clause 16 of the Canadian Pacific Railway 
| contract providing for exemption from taxa

tion. Per Taschereau, C.J.C. :—In the case 
I of the Springdale School District, ns the 
| whole cause of action arose in^ the North- 
! West Territories, the Court of King's Bench 
j for Manitoba had no jurisdiction to entertain 

the action or to render the judgment appealed 
j from in that case, and such want of jurisdic- 
| tion could not be waived. Judgment in 14 

Man. L. R. 382, 23 Occ. N. 150, varied. 
Rural Municipality of North Cypress v. (’ana- 

j dian Pacific R. W. Co., Rural Municipality 
of Argyle v. Canadian Pacific R. IF. Co., 
Springdale School District v. Canadian Pacific 

; R. IF. Co., 25 Occ. N. 102, 35 8. C. R. 650.
Expenses of Criminal Justice —

Powers of Provincial Legislatures--!mpomg 
on Municipalities Expenses of Criminal dun- 
tice—57 V. c. 19, s. 1 (N.B.)-Intra Fire*.] 
— See McLeod v. Municipality of him 
Morison v. Municipality of Kings, 35 N. B. 
Reps. 163.

Ferry—Creation and License—dura Rc- 
! galia—Dominion or Province — Public Ear- 
' hour—River Improvements.]—The right to 
i create and license a ferry, having been one 

of the jura regalia or royalties which be- 
| longed to the Provinces at the union, so con

tinued after Confederation, as declared by s. 
109 of the B. N. A. Act ; and therefore the 
lease of a ferry between the town of Sault 
Ste. Marie, in the Province of Ontario, and 
the town of Sault Ste. Marie, in the State of 
Michigan, granted by the Dominion Govern
ment in 1897, was invalid. The exclusive 
legislative authority over ferries given to the 
Dominion Parliament by s.-s. 13 of s. 91 does 
not carry with it any right to grant ferries. 
Even if the St. Mary’s river at the point in 
question were a public harbour which passed 
under s. 108 to the Dominion, this would
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not give the Dominion Government the 
right to grant an exclusive ferry privilege. 
But it is not a public harbour ; some
thing more is necessary to convert an open 
river front into a public harbour than the 
erection along it of four or five wharves pro
jecting beyond the shallows of the shore. 
The existence of improvements in the river 
bed in front of the town, belonging to the 
Dominion Government, afforded no reason 
for the entire control of the ferry across the 
river being held to be in the Dominion Gov
ernment. The Dominion Parliament or Gov
ernment have a right to regulate such ferries 
as the ferry in question, for the purpose of 
preventing them from interfering with pub
lic harbours and river improvements of the 
Dominion. Perry v. Clergue, 23 Occ. N. 01, 
5 O. L. R. 857, 2 O. W. R. 89.

Ferry—Exclusive Privilege — North-West 
Territories Legislative Assembly—Municipal 
Institutions — Property and Civil Rights— 
Delegation of Powers — License — Tolls — 
Highway — By-law—Private Ferry.]—The 
Legislative Assembly of the Territories has 
power to pass an Ordinance providing for 
the issue of an exclusive license to ferry over 
a navigable river and for the imposition of 
tolls. Such power is conferred upon the As
sembly by one. if not both, of the following 
provisions of the Dominion Order in Council 
of 26th June, 1898—made under the author
ity of the North-West Territories Act— 
which authorizes the passing of Ordinances 
in relation to:—3. Municipal Institutions in 
the Territories—subject to any legislation by 
the Parliament of Canada as heretofore or 
hereafter enacted. (See B. N. A. Act, s. 92, 
s.-s. 8.)—8. Property and civil rights in the 
Territories—subject to any legislation by the 
Parliament of Canada on these subjects. 
iSee R. N. A. Act. s. 92. s.-s. 10.)—The 
power of the Legislative Assembly to .dele
gate its powers discussed. The question of 
ihe extent of the jurisdiction of the Legis
lative Assembly over surveyed highways, the 
control of which has been given by Parlia
ment to the Legislative Assembly, discussed. 
A municipality having by Ordinance been 
given, with respect to a certain portion of a 
navigable river, all the powers of the vari
ons officers named in the Territorial Ordi
nance respecting ferries:—Held, that it was 
not necessary for the municipality to exer
cise its powers by by-law : and that an aeren- 
ment with, and a license to. the licensee, both 
under the corporate seal of the municipality, 
were sufficient. The plaintiff held an exclu
sive license for a ferry. Another ferry was 
operated within the plaintiff's territory by 
an unincorporated association of persons, 
which issued tickets to its members to the 

. amount of their respective “shares” in the 
association :—Held, that this latter ferry was 
not a private ferry, and that the plaintiff's 

I right was thereby infringed. Humberstonc 
£ Dinner. 2 Terr. L. R. 196. Affirmed. 28 
8. C. R. 252. 16 Occ. N. 258.
[nudnleut Entry of Horses at Ex

hibitions.! — The Act to Prevent the 
Fraudulent Entry of Horses at Exhibitions, 
R. 8. 0. 1897 c. 254, is within the powers 

| of the Ontario Legislature. A conviction of 
the defendant for an offence against that Act, 
with an adjudication of a fine and imp-ison- 

, ®cnt in default of payment, was affirmed. 
, «7 v. Horning. 24 Occ. N. 348. 8 O. L. R. 

21S. 3 O. W. R. 740.

Ferries Act — Interproviiwial and Inter
national Ferries—Establishment or Creation 
—License—Franchise — Exclusive Right.]— 
An Act respecting Ferries, It. S. C. c. 97, as 
amended by 51 V. c. 23, is intra vires of the 
Parliament of Canada. The Parliament of 
Canada has authority to, or to authorize the 
Governor-General in council to. establish or 

I create ferries between a province and any 
I British or foreign country, or between two 

provinces. The Governor-General in council, 
j if authorized by Parliament, may confer, by 

license or otherwise, an exclusive right to any 
! such ferry. In re Jurisdiction as to Ferries. 

25 Occ. N. 106; In re International and In
terprovincial Ferries, 30 S. C. It. 206.

Fisheries Act — Powers of Dominion 
Parliament — Exclusive Rights of Fishery 

I over Provincial Property—Ultra Vires—Li
cense Fees—Illegality—Damages.] — In an 

| action for damages for an alleged invasion of 
the plaintiff’s rights by the defendant (both 
being licensees under the Fisheries Act. It. 
s. tc. 96, s. 4, authorised t" nee trap nets 
having leaders of 10 fathoms, for the purpose 
of taking deep sea fish other than salmon, in 
the publie waters of St. Margaret's Bay. in 
the province of Nova Scotia), in setting his 
net within the distance prohibited by the 
general fishery regulations of Nova Scotia, 
under penalty provided by the Act, it was 
held, following Attorney-General of Canada 
v. Attorney-General of Ontario. [1898] A. 
C. 701, that the Act, so far ns it empowered 
the granting of exclusive rights of fishery 

, over provincial property, was ultra vires; 
j and the fact that the pin intiff lind a leader 
| of 25 fathoms length attached to his trap, 

whereas he had only paid license fees in re
spect to one of 10 fathoms, was not an ille
gality relevant to the plaintiff’s case, and 

i was too remote to prevent recovery of dam- 
! ages. Young v. Harnish, 37 N. S. Reps. 213.

Foreign Companies Ordinance, 1903, 
N.W.T.—Intra vires — Manufacturing com
pany incorporated under Dominion Compan- 

; ies Act—Application of territorial Ordinance 
—Carrying on business in Territories with
out registration—Conviction. Rex v. Massry- 
Harris Co. (N.W.T.t. 1 W. L. R. 45.

Foreshore of Harbour—Dominion antf 
Provincial Rights—Terms of Union—Public 

i Right of Way—Canadian Pacific Railway—
| Right of Occupation—,4c# of Incorporation 

—B. V. A. Act.]—Held, in an action for a 
declaration that the public has a right of ac
cess to the waters of Vancouver harbour 
through certain streets at the time of the 
construction of the Canadian Pacific Rail- 

1 way were public highways extending to low 
water mark, and that the public right of 
passage over them existed at the time of the 
admission of British Columbia into Canada, 
but that these public rights have been extin
guished or suspended by reason of the con
struction of the railway. The foreshore of 
Vancouver harbour is under the jurisdiction 

! of the Parliament of Canada, either ns hav
ing formed part of the harbour at the time 

i of the union of British Columbia with the 
! Dominion, or by reason of the jurisdiction 
: of the Dominion attaching at the union.
! The Parliament of Canada has power to ap- 
j propriate provincial public lands for the pnr- 

poses of a railway connecting two or more 
1 provinces. The Act respecting the Canadian
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Pacific Railway, 44 V. c. 1, should nul be 
construed in the same way as au ordinary 
Act of incorporation of an ordinary railway 
company, but it should be interpreted in a 
broad spirit, and bearing in mind the objects 
sought to be accomplished. Per Hunter, C.
J. :—The Bi tish North America Act assigns 
public harbours to the Dominion, not so [ 
much qua property or land as qua harbours ; 
the jurisdiction of" the Dominion is latent and 
attaches to any inlet or harbour so soon as ! 
it becomes a public harbour, and is not con- ' 
fined to such harbours as existed at the time 
ot union. Attorney-General ex rel. City of | 
Vancouver v. Canadian Pacific R. W. Co., 
11 B. C R. 289, 1 W. L. It. 200.

House of Commons—Representation of 
Provinces—B. N. A. Act, 1867, ». 51—Aggre
gate Population of Canada.1—In determining 
the number of representatives to which On
tario, Nova Scotia, and New Brunswick are 
respectively entitled after each decennial cen
sus. the "words " aggregate population of 
Canada ” in s.-s. 4 of s. 51 of the B. N. A. 
Act, 1807, mean the whole population of 
Canada, including that of provinces which 
have been admitted subsequent to the passing 
of the Act. Prince Edward Island on ad
mission to the union became subject to the 
provisions of s. 51, and its representation is 

• liable to be readjusted thereunder after each 
census. In re Representation ■ House of 
Commons, 23 Occ. N. 209, 33 C. It. 475, 
594.

Incorporation of Company Works 
for the General Benefit of Canada ”—Pre
amble—Expropriation of Land.]—A company 
was incorporated by a Dominion statute, 
which recited that “ it is desirable for the 
general advantage of Canada that a company 
should he incorporated for the purpose of 
utilizing the natural water supply of the 
Niagara and Welland rivers, with the object 
of promoting manufacturing industries and 
inducing the establishment of manufactories 
in Canada, and other businesses,” and that the 
contemplated works would interfere with the 
navigation of the Welland river. The Act 
then expressly authorized the construction of 
certain works and the expropriation of land 
for such puriioses, incorporating certain sec
tions of the Railway Act of Canada ; and 
also authorized the company to enter into 
certain contracts extending beyond the limits 
of the province. The Act was subsequently 
amended by the Dominion Parliament, and re
cognized by the Legislature of Ontario :— 
Held, that" the preamble shewed by implica
tion the intention of Parliament to give the 
power to deal with public property of the 
Dominion and to expropriate private property 
in the province, and the reason for doing so; 
and was a parliamentary declaration that 
the formation of the company for the pur
poses mentioned was for “ the general ad
vantage of Canada.” In re Ontario Power 
Co. of Niagara Falls and Henson. 23 Occ. 
N. 227, t$ O. L. It. 11, 2 O. W. R. 419.

Incorporation of Railway Company 
by Provincial Statute—Work for General 
Advantage of Canada — Declaration of, by 
Dominion Statute—Application of Provincial 
Crown Franchises Regulation Act.] — The 
defendants were originally incorporated in 
1897 by a Provincial Act. In 1898, by a 
Dominion Act, their objects were declared to

be works for the general advantage of Can
ada and thereafter to be subject to the legi- 
lative authority of the Parliament of Canada 
and the provisions of the Rail-, ay Act 
Held, setting aside an order allowing the 
Provincial Attorney-General to bring an av 
tion at the instance of a relator under tli-- 
Crowu Franchises Regulation Act, that the 
said Act did not apply to the company. 1/ 
torncy-Qencral for British Columbia v. Van
couver, Victoria, and Eastern R. W. and 
Navigation Co., 9 BL C. R. 338.

Indian Lands — Surrender—Proprietary 
, Right—Power of Disposition—B. N. A. Art. 

s. !>1—Leave to Appeal.]—I>ands in Ontario 
surrendered by the Indians by the treaty of 

I 1873, belong in full beneficial interest to the 
! Crown as representing the province, subject 
1 only to certain privileges of the Indians re- 
j served by the treaty. The Crown can only 
I dispose thereof on the advice of the Minister; 

and under the seal of the province. St. 
Catharines Milling Co. v. The Queen, 14 App. 
Cas. 4(1, followed. The Dominion Govern
ment having purported, without the consent 
of the province, to appropriate part of the 

1 surrendered lands under its own seal as a 
! reserve for the Indians in accordance with 

the said treaty :—Held, that this was ultra 
i vires the Dominion, which had, by s. 91 of 

the British North America Act, exclusive 
legislative authority over the lands in ques- 

I tion, but had no proprietary rights therein.
! The consent of the province having been 

subsequently provided for by a statutory 
: agreement between the two governments, the 
S special leave to appeal granted upon the re- 
; presentation of the general public importunée 

of the question involved would probably have 
been rescinded if a petition to that effect had 
been made. Judgment in 32 S. C. R. 1 af
firmed. Ontario Mining Co. v. Seybold,

, 119(13] A. C. 73.

Interest — Rate of—Mortgage—Redemp- 
I tion—British Company Lending Money in 

Canada—Contract — Application of Law of 
Canada — Tender of Mortgage Money — 
Agents in Canada—Bill of Exchange.]— In 
an action to compel the defendants, mort
gagees in Great Britain, to accept the priori 
pal money and interest due on a ten-year 
mortgage, which had run for six and one- 
half years, under the provision of R. S. C. 
e. 127, s. 7, in which it was contended that 

| that section was ultra vires of the Dominion 
Parliament, and that the tender was not 
made to the proper agents ;—Held, that the 

j section was intra vires of the Dominion Par
liament. and it was not restricted in its ap
plication to such mortgages ns are mentioned 

I in s. 3 of the Act, but applies to every mort
gage on real estate executed after the 1st 

i July. 1880. where the money secured ‘‘is 
! not under the terms of the mortgage payable 
j till a time more than five years after the 
; date of the mortgage.” 2. That the words 

of s. 25 of It. 8. O. 1897 <. 205. are wide 
1 enough to apply to mortgages executed prior 

to the passing of that Act. 3. That the de
fendants’ Imperial Act of incorporation gave 
them the right to lend money in (‘nnadn in 
the same way as an individual could do. but 
gave them no higher or other rights. 4. That 

I the loan being made, the property situated, 
and the mortgage giving the option of pay
ment. in Canada, the law of Canada must 

1 govern in relation to the contract and its
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incidents, ti. That the agency of the persons 
to whom the tender was made was established 
and that the tender of a bill of exchange was 
sufficient under the terms of the mortgage. 
Bradburn v. Edinburgh Life Assurance Co., 
23 <>cc. N. 10U, 6 O. L. K. <157, 2 Ü. W. tt. 
253.

Legislative Assembly — Cowers of 
Speaker — Precincts of House — Expulsion 
from.]—The public have access to the legis
lative chambers and precincts of the House 
of Assembly, ns a matter of privilege only, 
uuder license either tacit or express, which 
cun lie revoked whenever necessary in the 
interest of order and decorum. The power 
of the Speaker and officers of the House to 
preserve order may be exercised during the 
intervals of adjournment between sessions ns 
well as when the House is sitting. A stair
case leading from the street entrance up to 
the corridor of the House is a part of the 
precincts of the House, and n member of the 
public who conducts himself thereon so as to 
interfere with the discharge by members of 
their public duties may lawfully he removed. 
Judgment in 36 N. S. Reps. 211. (ante As
sault, 1) reversed, and a new trial ordered. 
Paysan v. Hubert, 24 Oec. X. 168, 34 S. C. 
K. 400.

Legislative Assembly—Power to Punish 
for Contempt—Court of Record — Limited 
Jurisdiction—Warrant—Seal.]—A Provincia 
House of Assembly is not a general court 
record, but only one for the purposes specih.il 
in R. S. X". 8.. 5th ser., c. 30. 2. A warn nt 
under the hand and seal of the Speak- of 
the X’ova Scotia House of Assembly, re. ting 

I that T. was by resolution of the Hon- ad- 
I judged guilty of a contempt thereof, .....omit

ted in the face of the House, and w«- ad
judged to be committed to gnol, commanded 
the Sergennt-nt-Arms to convey T. gaol 
and the gaoler to receive him’:—Hei that
the commitment was not under the Ac that 
the House can only proceed for contempt in 
the way pointed out by the Act and iot by 
a general warrant. 3. Assuming thm- the 
House had the right to punish for con
tempt committed in its face while art ig as 
a court of record inquiring into a lilf the 
warrant should shew that the House was sit
ting as n court of record, which it did not 
shew. Van Snndatt v. Turner. 6 Q. 1 78.'
followed. If the House was a court v- 
cord, the warrant was had because not 1er 
seal and not running in the name <•• Her 

! Majesty. 5. Even if the House had p r 
to commit for contempt in excess of t 
specially conferred by the statute, it could "t 
'ommit to the common gaol, but only to die 
•'"«tody of an officer of the House." In 
Thomas. 21 Oec. X’. 503.

Liquor License Act of British Col
umbia—Brewer license under Dominion In
land Revenue Act—Sale of beer without pro
vincial license—Conviction—Validity. Rex 
v. Xeidcrstadt 2 W. L. R. 272.

Liquor Act of Manitoba—Powers of 
I Provincial Legislature.]—The Manitoba Li- 
W Act of 1000. for the suppression of the 

| liquor traffic in that province, is within the 
Powers of the Provincial Legislature, its suh- 

■ wt being and having been dealt with as a 
I m.a,,er of a merely local nature in the pro

vince. within the meaning of the British

| North America Act, 1867, s. 02, s.-s. 16, not- 
1 withstanding that in its practical working it 

must interfere with Dominion revenue, and 
indirectly at least with business operations 
outside the province. Attorney-General for 
Ontario v. Attorney-General for the Domin
ion. [1896] A. C. 848, followed. Judgment 
In 21 Oec. v 212, 18 Man. L. R. 289, re 
versed. Attorney-General of Manitoba v. 
Manitoba License Holders' Association, 
11002] A. C. 73.

Liquor License Act, Nova Scotia —
Provision Requiring Wholesale Licenses—In
fra Vires—Sale without License—Action for 
Price.]—In an action to recover the price 
of a quantity of liquor sold by the plaintiff 
to J., payment for which was guaranteed by 
the defendant M., it appeared that at the 
time of the sale the plaintiff carried on busi
ness in Truro, where no licenses for the sale 
of liquor were issued. By the Liquor License 
Act of 1805, s. 56. no person shall sell by 
wholesale or by retail any liquors without 
having first obtained a license. It was con
tended on behalf of the plaintiff that this 
section was ultra vires the Provincial Legis- 

j intuve, so far ns it related to wholesale II- 
I censes: If‘ 1*1, that the Legislature had
I power to vnu. | 1 requiring dealers in in- 

t"V iling liquor-, win (le i I de-nle or re 
i. to take out licenses, and th this not 

1.1ring been done in the present <• the 
sale was illegal and the plaintiff ooul not 
recover. Brown v. Moore, 33 N. S. U

Liquor License Act of Ontario, s. 10
—Selling liquor on vessels—Territorial limits 
of province—Treaties — Offence committed 
upon great lakes—Jurisdiction—Admiralty— 
International law -Municipal law Foreign 
vessel—British North America Act—Electoral 

I divisions of province—Conviction—Jurisdic- 
| lion of police magistrate—Place where of- 
■ fence committed—Unlawfully allowing liquor 

to he sold—Master of ship—" Occupant " j “ House, shop, room, or other place " 
Amendment of cm. -tion — Costs. Ru 
Mrikleham. 6 O. V R. 045. 11 O. L. R. 3.,<

Liquor Act of Ontario, 1902—Intra 
Vires—Voting on bp Electors—Delegation of 
Legislature Power Corrupt Practices—Ap
pointment of Judge to Conduct Trial]—The 
subject matter of the Ontario Liquor Act. 
1002, is o with regard to which the Legi- 
lature i- n|n i o ena< t n law or law-.

I Attorney i ienern I Online, Attorney-
General for th onion, [18|#;| A. 348, 
and Attorney - Manitoba v. M mi-
'ohn I -n 1 -intioa. [190: , A.

' - - iMtrv, in enacting 
the Liq vwd, or fail to
proper! s. legislation
which i eaves f\ time and
rnnnne i he determined
bv ifi Is not n delega
tion o io them. Russell
v. The Oin eii , , « 'as. 829. The Queen v.

| Burah, 3 App. Cas. 880. and City of Freder
icton v. The Queen, 3 S. C. R. 505. followed. 
Bv s. 01 (4), providing that the President 
of the High Court shall designate a County 
or District Judge to conduct the trial of per 
sons accused of corrupt practices nt the tak
ing of the vote under part I.. the Legislature 
did not assume the power of appointing
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Judges, and did not exceed its powers in pro
viding that a County or District Judge de
signated should exercise jurisdiction outside 
of his own county or district; and a Judge 
so designated may try the accused without a 
jury. Rex v. Carlitie, 23 Occ. N. 821, 6 U. 
L. R. 718, 2 O. W. R. 906.

Liquor License Act, Ontario—Keeping 
Liquor for Sale—Club—11. S. O. c. 2j5, 
8. 53—Intra Vires.]—See Regina v. Light- 
burnc, 21 Occ. N. 241.

Loan Corporations Act—Intra Vires— 
Penalty — Prohibition—Conviction.]—A|> 
peal by defendants, under s.-s. 4 of s. 117 
of the l/oan Corporations Act, R. S. O. 1897 
c. 205. from their conviction by the police 
magistrate for the city of Toronto, of the 
offence of having, acting as agents for the 
Preferred Mercantile Company of Boston (in
corporated), entered into a contract contrary 
to the provisions of s. 117 :—Held, confirm
ing the conviction that there was no right 
of appeal. Ilex v. Pierce. 25 Occ. X. 70. 4 
O. W. R. 411. 5 O. W. R. 464, 1) O. L. R. 
374.

Liquor Act of Ontario, 1902—Refer
endum—Potter of Legislature—Trial of Of
fenders — Constitution of Court—“ To Con- 
duet the Trial”—County Judge — Issue of 
Summons—Adjournment for Sentence.]—On 
a motion to quash a conviction for attempting 
to put a paper other than a ballot paper au
thorized by law into a ballot box, contrary 
to the provisions of s. 101 of the Ontario 
Election Act and s. 91 of the Liquor Act, 
1902 :—Held, that the reference by the Legis
lature of such a question as that mentioned 
in s. 2 of the Liquor Act. 1902. to the vote 
of electors, instead of the Legislature itself 
deciding it. is unusual, but well within the 
powers of the Legislature :—Held. also, that 
the intention of the Legislature under s.-s. 4 
of s. 91 was to create a tribunal with au
thority to try certain specific offences : that 
the ("Vnirt so created had power under the 
words “ to conduct the trial ” to bring the 
party charged before the Court, try him for 
the offence, and sentence him if found guilty ; 
that the County Judge appointed to conduct 
the trial does not net as a County Judge, but 
as a Court specially created : that it was in
tended that he should act out of his own 
county in holding the actual trial ; that he 
may issue his summons in his own county or 
elsewhere ; and has power, after finding" the 
accused guilty, to adjourn the Court to a 
subsequent day for the purpose of passing 
sentence. Section 191 of R. S. O. 1897 c. 9 
is wide enough not only to meet the case of 
an offending returning officer or deputy re
turning officer, but that of any other person. 
Rex V. Walsh. 23 Occ. N. 186, 5 O. L. R. 
527. 2 O. W. R. 222. 3 O. W. R. 31.

Lottery — Contract — Illegal Considera
tion.] — The Provincial Legislatures have no 
jurisdiction to permit the operation of lotter
ies forbidden by he criminal statutes of Can
ada A contract in connection with a scheme 
fo the operation of a lottery forbidden by the 
criminal statutes of Canada is unlawful, and 
cannot be enfo-ced in a court of justice. 
The illegality which vitiates such a contract 
cannot be waived or condoned by the conduct 
or pleas of the party against whom it is as
serted, and it is the duty of the Courts, ex

mero motu, to notice the nullity of such 
contracts at any stage of the case and with
out pleadings. Per Girouard, J., dissenting. 
In Canada, before the Criminal Code, 1892, 
lotteries were mere offences or contraven
tions, and not crimes, and consequently the 
Act of the Quebec Legislature is constitu
tional. L’Association St. Jean Baptiste de 
Montreal v. Brault, 21 Occ. N. 5, 30 S. <„'. 
It. 398.

Magistrates’ Courts — Jurisdiction — 
Delegation of Powers — Powers of Police 
Magistrate — Summary Trials — Criminal 
Code. s. 785.]—Section 785 of the Criminal 
Code confers on the police and stipendiary 
magistrates in the province of Ontario, in 
case of a person charged with having com
mitted an offence for which he may be tried 
at a court of the general sessions of the 

i peace, power to try the offence summarily 
: with the consent of the party charged.
! The Criminal Code Amendment Act. 1900, 

extended the power to police and stipen- 
! diary magistrates of cities and incorporated 
i towns in every other part of Canada :
‘ —Held, that the Court would take notice of 

the offences that might be tried at the court 
of general sessions of the peace, and that 
the police magistrate of a city in New Brnns- 

I wick had power to try such offences, though 
there was no court of general sessions of the 

! pence in that province. Au Act of the 
| provincial legislature which creates each anil 

every stipendiary or police magistrate a ('niirt,
I with all the powers and jurisdictions which 

any Act of the Parliament of Canada has 
conferred, or may confer, or which any Act 
of Parliament purports to confer upon any 
stipendiary or police magistrate within the 

! province, is not a delegation of the powers 
j conferred exclusively on the provincial legis- 
■ la lure by the British North America Act,
I 1807, and is intra vires the provincial legis- 
I lattire. Ex p. Vancini, 36 N. B. Reps. 456. 

(Affirmed by Supreme Court of Canada).

Masters and Servants Ordinance-
/?. y. A. Act—Constitution of Courts—Ap- 

! point meut of Judges — Property and Civil 
Rights—Justices of the Peace—Conviction 
—N. W. T. Act—Orders in Council.]—'The 

I Masters and Servants Ordinances, R. 0.
, 1888 c. 36, enacted that it should be lawful 
1 for any justice of the pence, on complaint 

. . . by any . . servant of . . non
payment of wages . . by his master 

i to order such master to pay such complainant 
j one month's wages in addition to the a mount 
I of wages then actually due him . toge

ther with the costs of prosecution, the same 
to be levied by distress . . and in default
of sufficient distress, to be imprisoned . . 
—Held, Rouleau, J.. dissenting, and Scott. 
J., expressing no opinion—against the con
tention that the provision was ultra vires of 
ti.» territorial Legislature on the grounds 
that it assumed (1) to Impose a penalty 
with imprisonment to enforce it. and (21 
to provide for the appointment of judicial 
office rs—that the provision was within the 
powers conferred upon the Territorial Legis
lature by the orders in council promulgated 
under the N. W T. Act, R. 8. < <•. 50, s. i
13. of 11th May. 1877. and Loth Jun. 
1883. — The former order in council gave 
power to pass Ordinances in relation to: *'■ 
The administration of justice, including the I 
constitution, organization, and maintenance I
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Court below for the put pose of the adduction 
of newly discovered evidence ns to the refusal 
of Parliament to make the above mentioned 
declaration, was refused with costs. Hew- 
son v. Ontario Power Vo. of Niagara Falla, 
25 Oce. X. 137, 30 8. C. R. 590.

Powers of Provincial Legislature —
Act to prevent profanation of Lord’s Day— 
Work—Necessity—Conveying travellers. lie 
Lord's Dan Act of Ontario, 1 O. W. It. 312,
2 O. W. It. 072.

Prairie Fire Ordinance — Powers of 
territorial legislature — Intra vires — Cana
dian Pacific Railway—Conviction—Evidence 
as to cause of fire. Rex v. Vonadian Pacific 
Co. (N.W.T.), 1 W. L. R. 89.

Prohibition of Trading Stamps —
Municipal By-law—Statutes—Construction.] 
The Quebec statute 3 Edw. VII. c. 39 is with
in the powers of the legislature, and gives 
to every municipal council in the province 
power to pass by-laws to prohibit the'giving, 
selling, exchanging, distributing, or receiving 
trading stamps, coupons, or other like things, 
and prohibiting every person from giving, 
selling, or exchanging them ; such matter 
being one concerning property and civil rights 
in the province. 2. A statute, however 
obscure its terms, should not be treated as 
void—a meaning must be found for it and 
applied. Wilder v. City of Quebec, Q. It. 
25 8. C. 128.

Railway Company—Negligence—Agree
ments for Exemption from Liability—Power 
of Parliament to Prohibit.]—Upon a refer
ence by the Governor-General in council :— 
Held, that an Act of the Parliament of Can
ada (4 Edw. VII. c. 31), providing that no 
railway company within its jurisdiction shall 
be relieved from liability for damages for 
personal injury to any employee by reason of 
any notice, condition, or declaration issued 
by the company, or by any insurance or pro
vident association of railway employees, or 
of rules or by-laws of the company or asso
ciation. or of privity of interest or relation 
between the company and association or con
tribution by the company to funds of the 
association, or of any benefit, compensation, 
or indemnity to which the employee or. his 
personal representatives may become entitled 
to or obtain from such association, or of any 
express or implied acknowledgment, acquit
tance, or release obtained from the associa
tion prior to such injury, purporting to re
lieve the company from liability, is intra vires 
of Parliament. In re Jurisdiction of Parlia
ment as to Contracts of Railway Companies, 
25 Oce. N. 105; In re Railway Amendment 
Act, 3*1 8. C. It. 136.

Railways—Prohibited Contract — Con
solidated Railway Act, 1897.]—Judgment in

. It. 8 Q. B. 555 affirmed. Macdonald v.
iordan, 30 S. C. It. 619.

Registration of Lis Pendens — Im
perial Acts in Force in Yukon Territory—2 &
3 V. e. 11 (Imp.)—R. S. C. c. 50—Transfer 
of Land—Fraud—Land Titles Act, 1891/ — 
Pleading — Rules of Court — Yukon Ordin
ances, 1902, e. 17 — Rules 113, 115, 117 - 
Estoppel.]—The provisions of the Imperial 
Act 2 & 3 V. c. 11, in respect to the regis
tration of notices of lis pendens and for the

protection of bona fide purchasers pendente 
life, are of purely local character, and do not 
extend their application to the Yukon Tt rri- 
tory by the introduction of the English law 
generally ns it existed on the 15th July, 1870, 
under s. 11 of the North-West Territories 
Act, R. S. C. c. 50. Under the provisions of 
the Land Titles Act, 1894, s. 126. a bona fid.* 
purchaser from the registered owner of land, 
subject to the operation of that statute, is 
not bound nor affected by notice of lis pen
dens which has been improperly filed and 
noted upon the folio of the register 
containing the certificate of title as an in
cumbrance or charge upon the land. The 
exception ns to fraud referred to in s. 12«> 
of the Act means actual fraudulent trails 
actions in which the purchaser has partici
pated, and does not include constructive or 
equitable frauds. Assets Co. v. Mere Roihi, 
21 Times L. R. 311, referred to and ap
proved. In an action to set aside a convey
ance ns made in fraud of creditors, the de
fendant. desiring to meet the action by setting 
up that there was no debt due, and, conse
quently, that no such fraud could exist, mast 
allege these objections in his pleadings. In 
the present case the defendant, having failed 
to plead such defence, was allowed to amend 
on terms, Taschereau, C.J.C., dissenting. 
Syndicat Lyonnais du Klondyke v. McOrade, 
25 Occ. N. 126, 36 S. C. R. 251.

Representation of Provinces in 
House oi Commons — British \orth 
America Act, s. 51—Readjustment of Repre 
sentation—Construction—“ Aggregate Papu
lation of Canada."] — Section 51 of the 
British North America Act, 1867, directs 
after each decennial census a readjustment of 
the representation in the Dominion House of 
Commons of the four provinces constituted 
by that Act. It provides as the rule of re
adjustment that Quebec shall have the fixed 
number of 65 representatives, and that each 
of the other provinces shall have that number 
which bears the same proportion to its popu
lation as 65 bears to that of Quebec. But 
its s.-s. 4 prohibits a reduction of the number 
of thv representatives In the case of soy 
province, unless the proportion which the 
number of its population bore to the number 
of the aggregate population of Canada at the 
last preceding readjustment is ascertained at 
the then latest census to have been diminish
ed by one-twentieth part or upwards Held, 
on a case submitted to the Supreme ' ’ourt of 
Canada as to whether New Brunswick was 
protected from reduction of its members, that 
on the true construction of s.-s. 4 the ex
pression “ aggregate population of Canada " 
relates to the whole of Canada as constituted 
by the Act, and therefore includes, not merely 
the four provinces < nstituted by proclama
tion issued under s. 3. but also all the pro
vinces subsequently incorporated and ad
mitted into the Union by order in council 
under s. 146 :—Held, also, with regard to 
the province of Prince Edward Island, which 
had under s. 146 been admitted into the 
Union by order in council directing that it 
should have six members, its representation 
to bo readjusted from time to time under 
the provisions of the Act of 1867, that s.-s. 4, 
on its true construction, did not protect that 
number from reduction until an increase 
thereof had been previously effected. Judg
ment in In re Representation in House of 
Commons, 23 Occ. N. 20!). 33 8. C. R. 41H. 
594, affirmed. Attorney-General for Prxnct
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Edward Islund v. Attorney-General for Can- 
uda; Attorney-General for New Brunswick 
v. Attorney-General for Canada, [1905] A. 
0. 37.

Seamen's Act — Intra l'ires — Foreign 
Ship—Harbouring Deserters — Conviction — 
Consent of Consular Officer.]—The Seamen’s 
Act tit. S. V. c. 74) is not ultra vires the 
Canadian Parliament ; and a conviction under 
s. KH for harbouring seamen, knowing them 
to be deserters, engaged to serve on a foreign 
ship, then in a Canadian port, made against 
a resident of Canada on the information of 
person also a resident, the party charged or 
the informant not being in any way connected 
with the foreign ship, is good. It is not 
necessary that the prosecutor should obtain 
the consent of the consular officer represent
ing the nationality of the ship under s. 129. 
lies v. Martin, 30 N. B. Heps. 448.

Statute Authorizing Monopoly —
Municipal Corporation—Resolution — By-luu 
-—Contracts with Electric Companies.] —On 
the 4th April, 1887, the council of the city of 
U. had, by a simple resolution, permitted the 
grantors of the appellant company to erect 
in that city poles for the purpose of electric 
lighting, under the same restrictions and rules 
as in the city of U., and under the control 
of the committee of roads as regards the 
position of the poles. By virtue of this 
resolution the grantors placed poles and wires 
in the city and furnished electric light to the 
city and citizens. On the 7th May, 1894. by 
by-law, the city of 11. accorded to the grantor 
of the respondent company for 35 years the 
exclusive privilegt of building and operating 
an electric railway, and of establishing in the 
city a system of he. ting and lighting, either 
by electricity or natural gas or otherwise. 
It was stipulated that the city granted these 
exclusive rights in so far as they possessed 
them and had the right to grant them. This 
by-law was confirmed by statute 58 V. c. 69 
tt).), the Act of incorporation of the respon
dent company, which enumerated, among the 
privileges granted, the exclusive right of fur
nishing and distributing electric light to the 
city, to its inhabitants and all industries or 
manufactures which were or should be estab
lished there:—Held, that the statute in ques
tion, relating to a purely local undertaking, 
was within the competence of the legislature, 
in spite of the fact that it had the effect of 
excluding for a limited time the competition 
of rival undertakings. 2. That by the by- 

"v of the 7th May, 1894, the city had not 
revoked the permission which it had granted 
by the former resolution, and had not dele
gated the power of revoking it, and that the 
respondent company could exercise the powers 
authorized by the resolution, until revoked by 
the city. Judgment in <j. 11. 10 K. B. 35 
affirmed. Bull Electric Co. v. Ottawa Elec- 

I «ne Co., Q. R. 12 K. B. 549, (Privy Council).
I Sunday Observance—Bowers of Provin- 

Ml Legislatures — Police Regulations.] — 
Section 1 of 02 V. c. 11, whereby the sale of 

I teal or personal property or the exercise of 
toy worldly business or work on Sunday is 

j Prohibited, is within the authority of the 
legislature of New Brunswick. Therefore, 
*here G. was convicted under the above 

j J**"® <>f selling cigars on Sunday a rule nisi 
tor a certiorari to bring up the conviction 

| was discharged. The fact that the Parlia
ment of Canada can make the doing of such

an act on Sunday a crime, and prohibit it 
under the general criminal law, does not 
necessarily shew that a local legislature has 
no jurisdiction to deal with it under its 
I lowers to make regulations of a police or 
municipal nature. A subject matter of legis
lation, though falling within some of the 
classes intrusted to the federal Parliament 
by s. 91 of the British North America Act, 
may likewise, when looked at from another 
point of view, come within some of the 
classes, over which, by s. 92 of the same Act, 
the Provincial Legislatures have exclusive 
jurisdiction. Ex p. Green, 35 X. B. Reps. 
137.

S.xnday Observance—Powers of Brovin-
< iai Legislature -Theatres—Prohibition of 
Interference with Criminal Law—Municipal 
By-law.]—Under the provisions of cl. l«i of 
s. 92 of the B. N. A. Act, the provincial legis
lature hud power to enact cl. 5 of s. 123 of 
the charter of the city of Montreal, 37 V. c. 
51, and to confer, as it has done, upon the 
council the power to puss by-law No. 103 of 
the council of the city ; and such by-law does 
not exceed the powers conferred upon the 
council. 2. Neither the statute nor the by
law has the effect of modifying or abrogating 
the criminal law. 3. The statute uud by-law 
are limited to the city of Montreal. 4. The 
ini|H)sitioEi of imprisonment provided for by 
the by-law. under the authority of s. 124 of the 
statute, is legal. 5. Under the provisions of 
cl. 15 of s. 92 of the B. N. A. Act, and of cl. 
8 of the same section, the provincial legis
lature could, as it has doue by ss. 123 and 
124 of the above statute, delegate to the coun
cil of the city of Montreal the power to pass 
a by-law prohibiting the opening of theatres 
on Sunday under penalty of imprisonment. 
0. The o|M>uing of theatres on Sunday is 
prohibited by the statute, and is a contraven
tion of the by-law. McLaughlin v. Recorder's 
Court of the City of Mont rial. 4 (J. P. R, 
304.

Sunday Observance—Reference to Su
preme Court — Legislative Jurisdiction.] — 
The statute 54 & 55 V. c. 25. s. 4. does not 
empower the Governor-General in council to 
refer to the Supreme Court of Canada, for 
hearing and consideration, supposed or hypo
thetical legislation which the legislature of 
a province might enact in the future : Sedge- 
wick. J.. dissenting.—The said section pro
vides that the Governor in council may refer 

| “ important questions of law or fact touch
ing specified subjects," “ or touching any 
other matter with reference to which he sees 
fit to exercise this power:”—Held. Sedge- 

l wick, J.. dissenting, that such “ other matter " 
must be ejusdem generis with the subjects 

j specified. Legislation to prohibit on Sunday 
j the performance of work and labour, trans- 

action of business, engaging in sport for gain. 
i or keeping open places of entertainment, Is 

within the jurisdiction of the Parliament of
< 'atinda. Attorney-General for Ontario v.

1 Hamilton Street R. W. Co., [1903] V. C.
524, followed. In re Sunday Laws. 25 Occ. 
X. «7, 35 8. C. It. 581.

Tax Titles—Bowers of Territorial Legis- 
[ la turc—Tax Titles—Land Titles Act. 1894 
j —Redemption—Statute — Retro-activity.] —
| The provisions of the N. W. T. Ordinance 
| c. 2 of 1896, vesting titles of lands sold for 
1 taxes in the purchaser forthwith upon the
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execution of the transfer thereof, free of all 
charges and incumbrances other than liens for 
existing taxes and Crown dues, are incon
sistent with the provisions of the 54th, 50th, 
and 07th sections of the Land Titles Act, 
1894, and, consequently, pro tan to, ultra vires 
of the legislature of the North-West Terri
tories: Sedgewick, and K il la in. J.T., contra. 
The second section of the N. W. T. Ordinance, 
c. 12 of 1001, providing for an extension of 
the time for redemption of lauds sold for 
taxes, deals with procedure only, and is re- 
trespective, and saves the rights of mort- ! 
gagées prior to the tax sale so as to permit 
them to come in as interested persons and re
deem the lands; Sedgewick and Killam. J.T., 
contra. The Ydun. 15 Times L. It. SOI, re
ferred to. In re Kerr, 5 Terr. L. It. 207, 
overruled. Per Sedgewick and Killam, JJ. : 
The provisions of s. 2 cannot operate retro
spectively so as to affect cases in which the j 
transfers had issued and the right of redemp
tion was gone as in the present case. North 
British Canadian investment Co. v. Trustees \ 
of St. John School District No. l(i, N. IF. 7’., 
85 S. C. It. 401.

Telegraph Companies— Tax on—Appli
cation to Inter provincial Company—Action to 
Recover Tax-—Parties—Collector of Revenue i 
— Attorney-General—Intervention—Appeal — 
Formal Objections not Taken Below.]—The 
statute of the legislature of Quebec imposing 
an annual tax of $2,000 upon every telegraph 
company having a paid-up capital exceeding 
$60,000, and maintaining a line of telegraph 
for the use of the public in the province, is j 
intra vires of the legislature. 2. The appel- j 
hint telegraph company, although incorpor- I 
a ted by Parliament and carrying on an inter- j 
provincial line of telegraph, that is to say, I 
in all the provinces of Canada, except j 
British Columbia and Prince Edward Island. | 
having a paid-up capital exceeding $50.000, | 
must pay this annual tax of $2,000, inas- ! 
much as it carries on business in the province | 
of Quebec by reason of its there using a part | 
of its lines for messages from one point to 
another within the province. 3. An action 1 
brought by a collector of revenue in that ' 
capacity for the recovery of this tax is to I 
lie regarded ns brought under the direction of | 
the Attorney-General, who is dominas litis, 
and therefore the intervention of the 
Attorney-General to sustain the constitution
ality of the statute, is an unnecessary and j 
useless proceeding, for which he could not, 
under the circumstances. I' allowed costs.
4. The Court of Appeal not take into 
consideration objections which have regard 
rather to the form than to the substance, if 
they have not been taken in the Court below. 
Great North Wëstern 1'elrgraph Co. v. For
tier. Q. R. 12 K. B. 405.

Telephone Company—Work or Vnder- 
taking Connecting Prorinces—British North 
America Act, 1867, ss. 01. 02. s.-s. 10 (a) — 
Dominion Act 43 F. c. 67—Ontario Act, 45 
V. c. 71—Powers of Dominion Parliament— 
Powers of Local Legislature.]—Held, that 
under their Dominion incorporating Act. 43 V. 
c. 07. the respondent telephone company were 
entitled, without the consent of the municipal 
corporation, to enter upon the streets and 
highways of the city of Toronto, and to con
struct conduits or lay cables thereunder, or 
to erect poles with wires affixed thereto upon 
or along such streets or highways. The scope

of the respondents' business contemplated by 
the Act. and involving its extension beyond 
the limits of any one province, was within 
the express exception made by s. 92. s.-s. 1o 
(a), of the British North America Act. 1897. 
from the class of local works and under 
takings assigned thereby to provincial legis
latures. Accordingly, 43 V. d. 97 was within 
the exclusive competence of the Dominion Par
liament, under s. 91. The Ontario Act l. 
V. c. 71. passed to authorize the exev- <. of 
the above jwiwers within the province, subject 
to the consent of the corporation, was la id to 
he ultra vires, and could not by reason of 
having been passed on the application of the 
respondent company be validated as a legis
lative bargain. Judgment in 23 Oec. N. 277, 
9 o. L. U. 335. affirmed. City of Toronto v. 
Bell Telephone Co. of Canada. [19415] A. ('.

Trading Stamps—Powers of Provincial 
Legislatures — Municipal Corporations — By
law—Interference with Trade and Comment,| 
—The Act of the legislature of Quebec, j 
Edw. VII. c. 39, authorizing municipal eouii 
cils of cities, towns, villages, and parishes, to 
pass by-laws prohibiting the use of “ trad
ing stamps,” unless redeemable by the manu
facturer or trader who issues them, does not 
infringe upon the exclusive power of the Par 
lia ment of Canada to make laws for the vegu 
lation of trade and commerce, nor upon the 
exclusive power of Parliament over criminal 
law, and is not unconstitutional, illegal, or 
ultra vires. Wilder v. City of Montreal. Q, 
It. 29 8. C. 504.

CONTAGIOUS DISEASES
See Public Health.

CONTEMPT OF COURT.
Breach of Injunction - Infringement

of design for manufactured article—Similarity 
—Colourable imitation—Comparison by Judge 
— Wilful breach—Company—Sequestration- 
Relief on terms. Buck Stove Co. v. Guelph 
Foundry Co.. 9 (). W. R. 119.

Breach of Injunction Motion to mi
ni i 1—Costs.]—Where in a suit for a declara
tion that the plaintiff and defendant wen- 
partners. the defendant, in breach of an in- 

j terim injunction order, collected debts due 
! the firm, but which, subsequently to the ser

vice of a notice of motion for his eommit- 
I ment, he paid to the receiver in the suit, lie 

was ordered to pay the costs of the motion. 
Burden v. Howard, 24 Oce. N. 242. 2 X. !$•

I Eq. Reps. 531.
Breach of Injunction Improvidently 

Granted, |—-Where an injunction is erroti- 
j eously or improvidently granted, although 
! only voidable, while it is in force nothing 
i should be done in contravention of its reason

able import. McLeod v. Noble. 28 O. R. *>-’<
I distinguished. Dunn v. Toronto Roartl "I 
I Education. 24 Oce. X. 223, 7 O. L. R. 451. 3 

O. W. R. 311, 393.
Disobedience of Order for Interim 

Alimony — Order for payment of money. 
Galley v. Galley (N.W.T.), 1 W. !.. R. 13*
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Disobedience of Subpoena—Failure to 
show original when serving copy. Woods v. , 
I ad, r. « O. W. it. 3dU, 10 O. L. It. 043.

Habeas Corpus - Disobedience—Peace 
Officer—Return.]—A peace officer upon whom 
it writ of habeas corpus lias been served. ' 
directing him to produce a prisoner who is 1 
in his custody, is not guilty of contempt of 
Court in neglecting to produce the prisoner, 
when, in good faith and for reasons which he 
believes to be valid, he does not do so. 2. A 
return setting forth all these reasons is suffi
cient return to such a writ. Greene v f'or
ienter, Q. it. 22 S. C. 104.

Husband and Wife - Wife Leaving 
Conjugal Domicil — Disobedience to Judg- 
mi n/.]—A wife who has been ordered by a 
judgment to return to the conjugal domicil, 
and who leaves it after having returned to it, 
cannot for so doing be imprisoned for con
tempt of Court. Tessier dit Lag/ante v. 
Hung. Q. It. 23 8. C. 75.

Interlocutory Judgment — Appeal — 
s'ay.]—Proceedings for contempt of Court 
will not be stopped by reason of the fact that 
an appeal 1ms been taken from an interlocu
tory judgment in the same case. Mergan- 
thah r Linotype Co. v. Toronto Type Foundry 
Co.. 7 Q. P. It. 70.

Motion to - Commit—Breach of injunc
tion-Master and servant—Interference with 
servants — Incitement to commit breach — 
Offer of money — Proof—Picketting—Vague
ness of charges—Dismissal of motion—Cos's. 
Canada Foundry Co. v. Emmett, 2 O. W. It. 
1032, 1102.

Motion to Commit—Order on—Attach
ment — Apology — Variation of Order Pro
noun ced—Appeal—Criminal Matter.] — Dur
ing the pendency of an action for libel, the 
defendant called a public meeting at which 
the subject matter of the action was discussed, 
and lie also published articles in his news
paper commenting upon the libel. The plain
tiff made application to punish the defendant 
for contempt. The .Judge who heard the mo
tion tiled a memorandum of Ills reasons for 
granting it. He subsequently granted an 
order giving the plaintiff liberty to issue a 

, writ of attachment, and he directed that the 
defendant should publish an apology in his 

[ newspaper. The defendant appealed, and on 
the appeal it was contended that the Judge 
had no jurisdiction to make the direction as 
to the apology; also that the order for the 
writ should not have departed in its terms 
from the memorandum filed by the Judge :— 
Held, that the appeal must be dismissed. The 
• ourt has no jurisdiction to rehear or alter 
the order after it has passed, provided it 
accurately expresses the intention of the 

.Judge: Preston Banking Co. v. Allsup,
1181)5] 1 Ch. 141. The order as granted ex
pressed the intention of the Judge. Besides, 
the proceeding was criminal, and there was 
no a pi pal open to the defendants : O'Shea v. 
HShea, 15 1\ D. BO; Ellis v. The Queen. 
22^8. <’. It. 7. Grant \. Grant. 24 Occ. N.

Motion to Stay Appeal by Defend
ants in Contempt — Disobedience to In- 
/uiirtion—Vn incorporated Association — Ser- 
rue—Costs.]—On a motion by the plaintiff to

stay a pending appeal by the défendants front 
an order dismissing an application to set 
aside service yf the writ of summons on an 
individual for the defendant association, on 
the ground that the association was not an 
iucori>ornted hotly or a partnership and could 
not be served as a body, the plaintiff alleging 
that the defendants were in contempt for 
disobedience of tin injunction :—Held, follow
ing Metallic Roofing Co. of Canada v. I/tea I 
Vnion No. 30, Amalgamated Sheet Metal 
Workers' International Assn., 23 Occ. X. 152, 
5 O. L. It. 424. that the association was not 
a body capable of being sued or being served, 
and so was not capable of being enjoined or 
of committing a contempt, and that, as the 
very object of the appeal was to determine 
whether it could be sued and served with 
process, it could not be determined whether 
n contempt had been committed without hear
ing the appeal : Held, also, that the rule is 
not universal that persons guilty of contempt 
can lake no step in the action ; a party, not
withstanding his contempt, is entitled to take 
the necessary steps to defend himself, and. as 
the defendants here were ordered to appear 
within ten days on pain of having judgment 
signed against them, they had the right to 
shew, if they could, that the service upon 
them was not permitted by the practice ; and 
the motion was refused under the circum
stances without costs. Fry v. Ernest. !* Jur.
N. S. 1151, and Ferguson v. County of Elgin, 
15 I*. It. 300, followed. Small v. American 
Federation of Musicians. 23 Occ. N. IMS. 5
O. L. It. 4M, 2 O. W. It. 20, 88. 00. 278. 310.

Newspaper Comment — Conduct of Re
vising Officer.]—The publication of newspaper 
articles reflecting on the conduct of a re
vising officer acting under the Election Act 
in such a way that they might have been 
made the subject of proceedings for libel, but 
not in the circumstances calculated to obstruct 
or interfere with the course of justice or the 
due administration of the law, does not con
stitute a contempt of Court punishable by 
summary proceedings. Skipworth's Case, L. 
It. 1) Q. B. at p. 233, Hunt v. Clarke. 58 L. 
J. Q. B. 4!M>, and The Queen v. Payne. 1181 Hi] 
1 Q. B. 577. followed. In re Bonnar, 23 Occ. 
N. 2tiil ; Rex v. Honnar, 14 Man. L. It. 481.

Order for Costs and Apology—Power 
of Judge to Vary—Appeal.]—On motion 
for an attachment for contempt for the pub
lication of newspaper articles touching a 
matter before the Court, and liable to inter
fere with the fair trial thereof, the Judge 
before whom the motion was made allowed 
it with costs, and concluded his judgment 
by saying that the defendant must, in addi
tion to paying the costs, undertake not to 
publish or circulate anything calculated or 
liable to prejudice the course of justice in 

i respect to the action, while pending, and that 
, he must also publish in an early number of 

“ The Truth.” (a paper conducted by the de
fendant). an expression of regret for having 
published therein anything touching this ac
tion. The order taken out was in different 
terms, requiring the defendant to deposit 
with the prothonotary of the Court a state- 

I ment, under his hand, stating his regret at 
having made such a publication, and under- 

I taking not to publish further comments upon 
! this suit, etc. :—Held, that, ns the order was 

not drawn up at the time judgment was deli
vered, there was no necessity for following
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the terms of the written decision, but that i 
it could be varied iu any way that seemed 1 
proper to the Judge ; and that< the case was 
one iu which an appeal would not lie. Ur out 
v. Grant, 30 N. 8. Heps. 547.

Order for Imprisonment — Appeal — | 
Discretion.]—Where the trial Judge has exer- | 
vised his discretionary powers in a matter of 
piocedure by ordering that a party who was 
in contempt of Court for refusing to produce 
- fleets unlawfully removed by her. should be 
imprisoned until the effects should be pro
duced. the Court of King's Bench, or a Judge 
thereof, will not be disposed to allow an 
appeal from such exercise of discretion, and 
particularly where the course adopted by 
the Court below was apparently the only 
practical remedy available to enforce obedi- 
ence to its orders. .St. Pierre v. liclislc, (j.
It. 12 K. B. 271).

Pending Criminal Proceeding—Infor
mation—Contemptuous Design.]—The ques
tion whether a contempt has been committed 
is for the sole decision of the Court ; and the 
fact that the contemnor denies any dis
respectful or contemptuous design td reflect 
on proceedings pending before the Court, will 
not justify him if such comments appear to 
the Court to amount to a flagrant contempt.
2. Proceedings are pending iu a criminal case 
from the time the information has been laid 
and so long ns any proceedings can be taken. 
Where the jury have disagreed and a new 
trial has been ordered, the cause is pending 

■ Mil ended by a verdict or otherwise. R< - 
v. Ckarlier, Q. It. 12 K. B. 385.

Preliminary Inquiry by Magistrate—
Refusal of Witness to Answer—Relevancy of \ 
Question—Alteration of Document.]—1. Un
der s. 585 of the Criminal Code a magistrate 
would not be justified m committing a witness 
to gaol for refusal to answer a question un
less it were in some way relevant to the 
issue, as that section only applies when the : 
refusal is made “ without offering any just 
excuse.” and the form of the warrant of com
mitment referred to iu that section contains 
the words, “ now refuses to answer certain 
questions concerning the premises now put 
to him." 2. If B. is charged with making 
an alteration of a document received from 
A., the question put to A. on bis examination 
as a witness on the trial of B. as to the per
son from whom he. A, hail received this do vu- , 
ment, would not be material if the document | 
is produced ; but, if it cannot be found, : 
proof of its contents would have to be given, 
and that might involve, as a part of the claim, 
information as to the source from which A. 
had obtained the document, and it could not 
be held that the question was not in some 
way material. In re Ayotte. 15 Man. L. R. 
150, 1 W. L. It. 70

Publication of Newspaper Article —
Comment on Pending Election Petition—Pre
judice—Petition not Prosecuted — Abuse of 
Forms of Court.]—Motion to make absolute 
an order nisi to commit editor of newspaper 
for contempt of Court in publishing in the 
newspaper an article commenting on matters 
alleged to be in question upon a petition 
pending against respondent to avoid his elec
tion ns member for North Renfrew iu the 
legislative Assembly of Ontario : — Held, 
such an application should only be granted 
where it clearly appears that the course of

justice has been, or is likely to be, restricted 
or impaired to the prejudice of the applicant 
unless summary punishment is inflicted upon 
the offender. If an article is merely libellous, 
or if it is even strictly contempt of Court, 
but not of such a nature as to impede the 
course of justice, then the applicant mast 
n-sort to what other remedies, if any. the 
law gives him, and cannot successfully invoke 
the summary, and as it has been called, arbi
trary, remedy now sought. The proceedings 
on both sides were so manifestly a sham, and 
a user of the forms of the Court for some 
purpose other than of the real trial of the 
charges, that contempt of Court is not 
predicable of anything reflecting upon the 
parties to them. In scena non in fors r.-s 
ngitur, and whether the play is damned or 
applauded, is no concern of a Court of jus
tice. Motion dismissed with costs on these 
grounds only. Re \’orth Renfrew Provincial 
Election. Re Macdonald, 4 O. W. R. 244. 9 
O. L. R. 70.

Refusal to Produce Effects — Order 
for lmpri*onment-~Lcarc to Appeal.] —Is-,\\i> 
to appeal from an order condemning a party 
to a civil cause to imprisonment until lie pro
duces certain effects which he has refused to 

| produce in obedience to the Court's order, 
will not be granted. Ht. Pierre v. BélMe. fi 
Q. P. R. 418.

Hee Ship.

CONTINGENT INTEREST.

Hee Receiver.

CONTRACT.

I. Breach, 300.
II. Building Contract, 304.

III. Conditions. 308.
IV. Construction, 310.

V. Enforcement, 310.
VI. Evidence to Vary, 318.

VII. Illegality, 310.
VIII. Making the Contract, 323. 

IX. Novation. 327.
X. Reformation, 328.

XI. Rescission, 328.
XII. Sale of Goods, 330.

XIII. Statute of Frauds, 332.
XIV. Timber, 334.
XV. Work and Labour. 330.
XVI. Other Cases. 330.

I. Breach.

Abandonment — Quantum Meruit — 
Amendment.]—The plaintiff agreed to build.

I for a fixed lump sum, a foundation for » 
building, the defendant supplying materials
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on the ground. The plhintiff, owing to non- 
gupply of lime, nlmndoned the work, though 
it was found on the evidence that the de
fendant had got what he bargained for, with 
some shortcoming, for which damages would 
compensate him : — Held, that although the 
plaintiff was not entitled to succeed on his 
claim under the original special contract, he 
was entitled to recover on a quantum meruit, 
and the pleadings were directed to be amend
ed accordingly. Hums v. Uaaherwood, 4 Terr. 
L It. 380.

Appointment of Sequestrator — Can
cellation.]—The Court has no power to ap
point a sequestrator to carry out the work 
undertaken by a contractor, nor to authorize 
the owner to take possession of the works, 
the remedy of the owner being the cancella
tion of the contract. Macdonald v. Hood, 
7 Q. P. R. 72.

Cause of Action, where Arising —
Sale of fioods—Place of Delivery—Superior 
Court—Dialrict.]—In the absence of agree
ment to the contrary, goods sold should be 
delivered and the price paid at the domicil of 
the purchaser. 2. Default of delivery of the 
goods sold and of payment of the price consti
tutes a cause of action. 3. An action can 
only he begun before the Court of the place 
where the cause of action arose (if such Court 
is not that of the domicil of the defendant), 
when nil the causes of action arose in the 
same place. Lipsehitz v. Rittncr, 4 Q. P. R. 
311.

Condition Precedent as to Sub
letting— Consent of Municipal Council • — 
Pleading.]—Where a contract with a muni
cipal corporation provides that it shall not be 
sub-let without the consent of the corporation, 
it is incumbent on the contractor to obtain 
such consent before sub-letting, and if be fails 

I to do so he cannot maintain an action against 
, a proposed sub-contractor for not carrying 
I un the portion of the work he agreed to do. 

In an action against the subcontractor, the 
latter pleaded the want of assent by the coun
cil, whereupon the plaintiff replied that the 
assent was withheld “ at the wrongful request 
and Instigation of the defendant and In order 

I wrongfully to benefit said defendant and 
I enable him, if possible, to repudiate and abon- 
I don the contract." Issue was joined on this 
I replication:—Held, that the only issue raised 
I by the pleading was whether or not the de- 
I fendant had wrongfully caused the consent to 
I be withheld, and that . h** plaintiff had failed
I to prove his case on that issue. Judgment 
I "f the Court of Appeal. 27 A. R. 135. 20 
I Ore. N. 108. affirmed. Ryan v. Willoughby, 
I -'1 Occ. N. 2, 31 S. C. R. 33.

I Company—Contract before Incorporation 
I — Agent-—Authority—Conaenaua—Evidence.] 
1 —In the absence of a new agreement made by 
1 :i company after its incorporation, a contract
■ made before its incorporation by a person
■ purporting to contract for the company is
■ not binding on the company, although the
■ parties afterwards carry out some of the
■ terms of the contract and act on the supposi-
■ lion that it is binding on the company. In 

!" Sully, 38 i'll. 11. lti, followed. A |"‘rsmi 
who enters into a contract, expressly as agent 
|”r ,a principal, impliedly warrants his au
thority; and if lie has in fact no such author
ity he may be sued under that implied con
duct, and is bound to make good to the other

contracting party what that party has lost 
or failed to obtain by reason of the non
existence of the authority. Collen v. Wright, 
8 E. & 1$. 047, followed. In an action on an 
oral contract, the evidence ns to its terms 
being contradictory, and shewing that, if 
each of the parties to the contract gave in 
evidence a truthful statement of its terms 
according to his recollection, there was a 
misunderstanding between them ns to whether 
a cer'ain important provision (ihe existence 
of which was the whole basis of the action) 
formed part of it, the trial Judge declared 
himself unable to ascertain the truth, and, 
applying the principle laid down in Ealck 
v. Williams, [1900] A. C. 170. that it is for 
the plaintiff in an action for breach of con
tract to shew that his construction is the 
right one—dismissed the action. Voit v. 
Dowling, 4 Terr. L. R. 404.

Construction - Delivery of wood to be 
carbonized — Claim for excessive delivery — 
Claim for services in unloading — Taxes — 
Supply of charcoal — Shortage — Damages — 
Waste of steam—Interest—Costs. Rathbun 
Co. of Deacronto v. Standard Chemical Co. 
of Toronto. 2 O. W. R. 30, 385, 3 O. W. II. 
($08, 724, 0 O. W. It. 000.

Damages - Allowances and deductions — 
Accounts—Interest. Ottawa Electric Co. v. 
City of Ottawa, 1 O. W. R. 508, 2 O. W. It. 
500, 3 O. W. R. 05, 588, 790, 4 O. W. R. 190, 
0 O. W. It. 930.

Damages- fonts—Evidence— Discretion
ary Order by Judge at Trial—Interference by 
Court of Appeal.\ — The trial Court con
demned the defendant to pay $122.50 damages 
for breach of contract for the sale of goods, 
but, in view of unnecessary expenses caused 
in consequence of exaggerated demands by 
the plaintiffs, which were rejected, they were 
ordered to bear half the costs. On an appeal 
by the defendant, the Court of King’s Bench 
varied the trial Court judgment by adding 
$100 cxenipla -y damages to the condemnation 
and giving full costs against the defendant :— 
Held, reversing the judgment appealed from, 
that, in the absence of any evidence of bad 
faith or wilful default on the part of the 
defendant, there was no justification for the 
addition of exemplary damages nor for inter
ference with the judgment of the trial Court. 
Coghlin v. Fonderie de Joliettc, 24 Occ. N. 
110, .Tl 8. C. R. 153.

Damages—Future Services.]—The plain
tiff agreed to give a course of lessons in the 
cutting work of a tailor to the defendant, 
who was to pay the plaintiff $100 by pay
ments to be made at intervals during the 
course. The defendant took several lessons, 
but refused to continue them :—Held, that 
the plaintiff could recover from the defendant 
only the price of the lessons which lie had 
actually given, nml not the price of the 
whole course: his remedy in respect of the 
future lessons being for damages for the 
defendant’s non-performance of his agreement. 
Dulude v. Jutras, Q. R. 18 S. C. 327.

Damages—Profits—Mode of Estimating.] 
— In an action for damages for breach 
of contract plaintiff gave evidence that 
he estimated his profit at from 15 to 
20 per cent, on (he total amount of 
the contract, or from $70 to $80, but 
on cross-examination he failed to give
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any data by which the accuracy of his esti
mate could be tested, while the person who 
actually did the work gave evidence that his 
profit was about $35:—Held, that the burden 
was on the plaintiff to shew grounds which 
would justify the Court in adopting his esti
mate. and that, in the absence of such evidence 
the amount of damages allowed must be re
duced from $70. at which it was fixed by the 
trial Judge, to $35; and that an allowance 
could not be made for the plaintiff’s time, 
that being one of the elements forming the 
basis <m which the profit is to he calculated, 
or for material provided for the purpose of 
carrying out such contract, except in so far 
ns such material was shewn to be useless 
for any other purpose. The measure of dam
ages is the profit which the plaintiff might 
reasonably look for. Lo tee v. llobb En
gineering Co., 37 N. 8. Reps. 320.

Damages — Time—Essence of Waiver : 
McRae v. 8. J. Wilson Co.. 1 O. W. R. 
380.

Exclusive Right of Sale of Machin
ery in Particular Territory -Breach by 
sale of similar machine—Substantial identity.
Tow# v. Detahof, •"> <>. w. it. 912.

Manu'acture of Patented Articles—
Defective design — Royalties—Novation — 
Damages—Reference. Steep v. Goderich
Engine Co.. 3 O. W. R. 038, 5 O. W. R. 
730.

Mining Claim — Agreement for Sale — 
Construction — Enhanced I «//«’.]—By an 
agreement in writing, signed by both parties. 
B. offered to convey his interest in certain 
mining claims to X. for a price named, with 
a stipulation that if the claims proved on de
velopment to be valuable aud a joint stock 
company was formed by N. or his associates. 
N. might allot or cause to be allotted to B. 
such amount of shares as he should deem 
meet. By a contemporaneous agreement, N.

Iiromiswl and agreed that a company should 
lave a reasonable amount of the stock ac
cording to its value. No company was formed 

by N„ and B. brought an action for a 
declaration that he was entitled to an un
divided half interest in the claims, or that 
the agreement should Ik* specifically per
formed:—Held, reversing the judgment of the 
Supreme Court of British Columbia, 8 It. 
C. !.. It. 402, that the dual agreement above 
mentioned was for a transfer, at a nominal 
price, in trust to enable N. to capitalize the 
pro|>ertieH and form a company to work 
them, on such terms as to allotting stock 
to B. as the parties should mutually agree 
upon ; and that on breach of said trust B. 
was entitled to a reconveyance of his interest 
in the claims and an account of moneys re
ceived or that should have been received, 
from the working thereof in the meantime. 
ltriggs v. Newswander, 22 Occ. N. 227, 32 
8. C. R. 405.

Non-payment of Note—Refusal to per
form rescission. Graham v. Hourqne. 1 O. 
W. R. 138, 358. 2 O. W. R. 027. 1182.

Sale of Mineral— Place of Delivery — 
Warranty—Damage».]—Under a contract the 
plaintiff wan to deliver to the defendants 
“ 300 tons of phosphate, from 60 to 70 per 
cent.,” at $0 per ton, to be shipped f.o.b.

cars at a named railway station, whence it 
was to be conveyed by rail to the works of the 
defendants. In a large portion of the rock 
delivered there was a deficiency of seven 

j per cent, of "apatite," which is pure phos
phate, but the defendants received and used 
it at their works. In an action to ris-over 
the balance of the contract price: -Held, 
that the plaintiff must In- held to hav< war
ranted that the rock would contain the per
centage of apatite called for by the contract. 
2. That the defendants, having received ami 

j used tin* rock, were liable for the value of 
the apatite which it contained, to lie ascer
tained at the station for delivery, and nut 

| where it was used : and, there being no evi
dence of further loss, the damages sustained 
by the defendants were seven per cent, of the 
freight paid by them for forwarding tin 
rock by rail to their works, to be deducted 
from the amount of the plaintiff’s claim iu the 
action. Foaion \ . Hamilton Steel and Iron 
Co., 21 Occ. N. 280, 1 O. L. R. 393.

Sawing Logs Into Lumber--Damages
—Costs. Spencer v. Collinh, 0 O. W. 3.

! 290.
Subsequent Letter— Sat isfact Ion—Wai- 

I ver—Evidence. Heal v. Spramotor Co.. 1 0. 
W. It. 175, 466.

Supply of Charcoal—Shortage—Dam- 
| ages—Indemnity—Relief over—-Third party 

procedure—Appeal—Provisions of order di
recting issue -Parties — Company I 
ment of rights to, pending action—Adoption 
of contract—Acquiescence. Doseront» Iron 
Co. v. Rathbun ('o. of Deseronto. 2 O. XV. R. 
414. 418, 3 O. W. R. 097, 4 O. W. If. 44. 
0 O. W. It. 088.

Supply of Electric Current -Destruc
tion of building—Impossibility of performance 

: — Readiness to perform—Damages for breach.
| Ontario Electric Light and Power Co. v.
! /taster and Galloway Co., 0 O. L. it. 41!». 

2 O. XV. R. 138.
Supply of Electrical Energy—Implied

contract to take whole supply—Breach—Con
struction. Ottawa Electric Co. v. Itirki. 
2 O. XV. It. 1149.

Supply of Gaa—Shutting off—non-pay
ment — Other Premises.]—Under 12 X’. c. 
183. s. 20, where a customer of the Montreal 
(ins Company has move than one building to 
which gas is being supplied, aud he foils 

| to pay for the gas supplied to any one of 
them, the gas cornuany is entitled i<> cense 
supplying gas to nil the buildings belonging 
to him. Montreal Gas Co. v. C adieux. Q- 
It. 11 K. B. 93. (Reversed. 28 S. ('. It. 382. 
but restored, 11809] A. C. 589.)

II. Building Contract.
Action for Balance of Contract 

Price—Counterclaim—Omission to do purl 
of work—Failure to complete in workmanlike 
manner—Questions of fact—Set-off of costa— 
Scale of costs. Dodds v. Morrison (N.XV.T.I. 
1 XV. L. R. 164.

Architect's Certificate—Condition pre
cedent to action—Counterclaim — Detective 

: work—Acceptance—Delay—Waiver. worn
v. Grayson (N.W.T.), 2 XV. L. R. 330.
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Architect's Certificate — Finality—Ac

tion—Condition Precedent. [ — The written 
contract between the parties provided that 
the plaintiffs were to erect and complete a 
building for defendant according to certain 
drawings and specifications by a fixed date, 
and to the satisfaction of an architect named, 
to be certified by him under his hand forth
with after completion. It also provided for 
payment on the certificates of the architect 
ot 85 per cent, on the work done from time 
to time, and that the balance unpaid on the 
completion of the work should become pay
able within one month after the architect 
Mould have certified. The architect gave 
t.vo so-called final certificates, the first of 
which was in part as follows : “ I hereby 
certify that I), tiros, are entitled to $41ti,3t>. 
in full for the above contract and extras, 
less $4.25, which amount may be held back 
till the items of work in the following list 
are done.” It proceeded to specify the items 
covered by the $4.25, and added : “ Note.—I 
consider the guarantee in specification will 
cover any leak in roof.” The contractors had 
iu the specification guaranteed the roof for 
live years against ordinary wear and tear. 
Annexed to and forming part of the certifi
cate was a statement shewing that in arriv
ing at the sum of $410.30 a deduction of 
$50 had been made for “ bud floor, &c." The 
second and last certificate of the architect 
was as follows : “ This is to shew that by 
certificate given by me on 23rd January. 
11)00, 1 certified that I>. tiros, were entitled 
to $410.30, from which the amount of $4.20 
was deducted to cover some small items left 
undone. These have now been attended to, 
ami I therefore certify that D. tiros, are 
entitled to $410.30 in full of contract and ex
tras:"—Held, that the two certificates should 
be read together, and being so read they 
shewed that in respect of the floor and roof 
the work had not been properly completed, 
and did not constitute a certificate that the 
contract work had been completed to the 
satisfaction of the architect ; and such a cer
tificate was a condition precedent to the 
plaintiff's right to recover. Davidson v. 
i'raticia, 22 Occ. N. 328, 14 Man. L. It. 
141.

Architect's Certificate — Liability of 
Owner — Delay in Completion — Penalty 
Claimi—IVoircr.]—Where, under the terms 
of a building contract, the work is to be done 
under the direction and to the satisfaction 
of the architect, who is given authority to 
grant a final certificate, and the architect 
certifies to its completion :—Held, that, in 
du* absence of fraud or collusion, the certifi
cate of the architect is so far binding upon 
die proprietor that he cannot contend that 
die work was not done in accordance with the 
plans and specifications, and it is immaterial 
whether the proprietor had knowledge of his 
intention to grant it or that Le consented to 
or forbade its being granted ; if the certifi
ée is untrue, the remedy is against the archi
tect. A provision in a building contract that 
the architect's certificate should not lessen 
the contractor’s total or final liability, was 
held, as a matter of construction, to apply 
not to the final certificate, but only to pro
gress certificates. A provision in a building 
contract for liquidated damages for non-com- 
pietton within the prescribed time, subject 
expressly to a further reasonable length of 
time for delays caused by changes in the 
Plans and specifications, 's not discharged by

delays caused by such changes. Aliter, if 
no provision has been made for such exten
sions. Where the contract gives to the archi
tect authority to settle all disputes, matters 
i bout v. liich no dispute had been raised when 
he gave his final certificate are not concluded 
thereby. As a matter of construction it was 
held tlmt tic contract gave the architect no 
authority to grant extensions of time on ac
count of changes in plans, except upon a 
dispute arising. Where the contractor is to 
"pay or allow to the proprietor " a certain 
sum as liquidated damages, it is not necessary 
that ii should I»' retained from the contract 
price or fixed by the final certificate. Delay 
in the completion of the contract caused by 
the proprietor's neglect to complete work 
which . was necessary should first be done 
before the contractor could continue work 
under the contract, does not operate to dis
charge the contractor from the penalties un
less notice of the contractor’s work having 
reached the stage at which the proprietor 
should do his part of the work had been re
ceived by him. Neither the proprietor's en
tering into occupation of the building on 
completion of the work, insuring it, nor mak
ing payment on the contract price, after the 
time for completion, and after actual com
pletion of the work, operates as a waiver of 
the penalty clause. Though perhaps on the 
giving of his final certificate the architect 
became functus officio, his estimate of the 
proper allowances to be made was accepted 
as reasonable and allowed by the Court, in 
reduction of the iienalties payable for delay 
in completion. ileLeod v. Wilson, 2 Terr. 
L. It. 312.

Balance — Counterclaim — Evidence. 
lircakenridge v. Manon, 1 U. W. It. 521).

Breach—Dismissal of contractor—Archi
tect's notice of—Time—Sunday. Anderson v. 
Chandler. 1 O. W. It. 417, 2 O. W. It. 18(1.

Breach—Negligent work—Responsibility. 
Ilayar v. Hagar, 1 O. W. It. 78.

Delay—Extras—Penalty — Alterations — 
Written Order of Architect—Onus—Disputed 
Items — Appeal.] — A building contract con
tained a provision that the work should be 
completed by the contractor by a specific! 
date, with a penalty of $5 a day. as liquidated 
damages, for each day that the work should 
remain unfinished after that date. It was 
agreed, on the part of the defendant., that the 
contractor should be put in iwssession of the 
premises, and should be furnished with the 
lines and levels, by another fixed date, and 
that, for every day thereafter, he should he 
entitled to have two days added to the time 
for the completion of his contract. It was 
further agreed that the contractor should 
have no action for damages, or otherwise, 
against the defendant by reason of said 
delay :—Held, that the clause of the contract 
denying the plaintiff's right to an action for 
damages applied to the giving possession of 
the premises only, and not to the delay in 
furnishing lines and levels and that the plain
tiff was entitled to recover for extra work 
resulting from the latter delay :—Held, also, 
that the delay in putting the plaintiff in pos
session of the premises, and in furnishing 
lines and levels, and delay caused by 
extra work which he was called ui>on to
do, relieved the plaintiff from the obligation
to complete his work by the date agreed, and
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that tl.v defendant was debarred from en
forcing payment of the ivnalty. One of the 
clauses of the contract provided that, if 
alterations were required in the work, a fair 
and reasonable valuation of work added or 
omitted should be made by the architect, and 
that the sum payable to the plaintiff should 
be increased or diminished by such amount, 
provided that, where the amount was not 
agreed upon, the contractor should proceed 
with the work on the written order of the 
architect, and that the amount payable there
for should be fixed as further provided :— 
Held, that alterations under this clause only 
required a written order where the architect 
and contractor differed as to the valuation ; 
that the furnishing of plans by the architect, 
shewing additional work, wns a “written 
order" within the meaning of the contract; 
that the burden was uism the plaintiff of 
shewing that work claimed for as extra was 
ordered by the- architect. In determining the 
amount to which the plaintiff was entitled for 
extra work the trial Judge had the assistance 
of an assessor, but the Court, on appeal, were 
not furnished with the assessor's report, or 
with the reasons for allowing the plaintiff 
different items claimed by him :—Held, that 
the Court could not adopt the views of the 
trial Judge and the assessor, ns to disputed 
items, in these circumstances, but must con
sider the different items and the evidence 
bearing upon them, md that the amount 
allowed, being excessive, should Is1 reduced. 
Munro v. Town of Westville, 36 N. S. Reps. 
313.

Delay Caused by Other Contractors
—Failure to notify architect and apply for 
extension of time—Penalty for delay—Provi
sions of contract, drey v. Stephens (Man.),
1 W. L. R. 450,

Extras — Certificate of Architect.]—The 
certificate for additional work given by the 
architect of the owner after the completion 
of the work will avail, instead of the author
ization in writing of the owner required by 
art. 1600, C. C. bayard v. Drouin. Q. R. 22 
S. C. 420.

Extras—Oral Testimony— Tender.] — F. 
had contracted with !.. to build a warehouse 
and do certain repairs, by an agreement in 
writing, giving certain details of the work to 
be done, but unaccompanied by a plan. The 
contract price was $1,100, F. claimed $32.55 
for extras which he maintained were author
ized by L., but which L. denied. At the trial 
F. offered oral evidence in support of his 
claim for extras, and L. objected, setting up 
art. 1600:—Held, that art. 1690 of the Code 
must be interpreted strictly. (2) When it 
is a question of a contract unaccompanied by 
plans and definite specifications, but relating 
to building and repairing buildings, either 
erected or to be erected, described in a writ
ing giving certain details of the work to be 
done, it is not a case for the application of 
art. 1690, and oral evidence may be adduced 
to prove the doing of work outside the con
tract. and the cost thereof, without the pro
duction of any writing authorizing them. 
Corriveau v. Roy, Q. It. 15 S. C. 90. follow
ed. (3) A tender to avail should be made in 
the terms of art. 1163, C. C., and especially 
in legal tender, if it is a question of money, 
and including the amount of the costs, if 
made after action brought. Ferland v. La- 
flamme, Q. R. 27 S. C. 66.

Faulty Construction — Extra work — 
Specifications — 1 May — Quantum meruit — 
Reference. Metallic Roofing Co. v. City of 
Toronto, 3 O. W. It. 646, 6 O. W. It. 656.

Findings of Referee — Appeal—Amend
ment—Reformation—Costs. Coring v. Haw
kins. 5 O. W. It. 529.

Material Supplied not Covered by 
Contract—Damages —Arbitrator — Bias 
Lien. Piggott v. Toronto Rubber Shoe 1//;/. 
Co., 1 O. W. It. 541.

Payment of Price — Time — Duplicate 
instruments—I Mserepancy—Extras—Delay — 
Inferior work—Failure to supply money to 
iay workmen—Mechanics' liens—Judgment— 
teference — Account — Secret commissions. 

Hater v. brown (Man.), 2 W. L. R. 36.
Pretended Tender Estoppel—Quantum 

Meruit — Owner's Default—Penalty—Certifi
cate of Architect.]—Where a tender fur the 
erection of a building is made and accepted, 
but without the intention on the part of 
either owner or contractor that the amount 
stated in the tender should he the contract 
price, the contractor is entitled to recover on 
a quantum meruit. The fact that the plain
tiff's tender was made for the purpose of 

j deceiving other tenderer: did not estop the 
| plaintiff from disputing its bona tides as 

against the defendant. Failure by the owner 
i to supply material which the contract pro- 

vides he shall supply, discharges a penal 
clause. Where a building contract pro
vides for the certificate of an architect and 
no architect is appointed the provision is in
operative. Degagne v. Chare, 2 Terr. L. II. 
210.

Question whether Certain Kinds of 
Work Included — Admissibility of oral 
evidence—Penalty for delay in completion— 
Effect of delay by opposite party. Page v. 
(ireen, 2 O. W. It. 137, 3 O. W. It. 494.

Specific Sum — Destruction of building 
before Completion—Quantum Meruit.]—1The 
defendant, who had taken a contract for the 
erection of a dwelling house at $4,050, 
accepted the plaintiffs tender to do the plumb
ing and tinsmithing work for $51X1; but More 
the completion of the plaintiff's contract, 
though .ifter he had done work up to $4MS. 
the building was destroyed by fire. The de
fendant had received two sums of $1.500 on 
account of his contract, but he denied that 
any portion of it was for work don-; by the 
plaintiff. In an action by the plaintiff to 
recover the $488 on a quantum meruit 
Held, that where, as here, the contract is to 
do work for a specific sum. and this applies 

! as well to original as to sub-contracts, there 
; can be no recovery until the work is com- 
| pleted, unless the failure to do so is caused 

by tin* defendant's fault: and, ns the plain- 
; tiff admitted the non-completion by suing on 
] a quantum meruit, and there was nothing to 
i shew any fault on the defendant's part, there 

could be no recovery. Appleby v. M- v -rs, L 
i R. 2 C. P. 660, followed. King v. Low. 

Occ. N. 107, 3 O. L. R. 234.

III. Conditions.
Building Contract—Extras—Certifieah 

of Superintendent.]—A contract for the car
penter's work at the defendant's house pro
vided that the contractor should be paid for
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work and extras, if any, “ on certificate of 
superintendent of work.” The contractor 
died after doing part of the work, and the 1 
plaintiff thereupon agreed to deliver at the j 
house “ all the material referred to in the 
late (contractor's) contract, and all the con
ditions of that contract arc to apply.” The | 
superintendent of the work was a relative 
of and indebted in a large sum to the de
fendant, and the plaintiff did not know this. 
Disputes having arisen, the superintendent ' 
of the work gave to the plaintiff under the 
defendant's instructions a certificate that the 
plaintiff had furnished all the material ac
cording to specifications, “ except small mat
ters which I will adjust under the terms of 
the contiact:”—Held, that as to the extra 
material furnished by the plaintiff, the con
dition ns to the superintendent's certificate 
did not apply; and that at all events the 
certificate in fact given put an end to the 
contract and relieved the plaintiff from doing 
anything further under it, so that the non
completion of the “small matters" in dis
pute formed no defence :—Held, also, per 
Armour. C.J.O., that the relationships, family 
and financial, of the superintendent to the 
defendant should have been disclosed to the 
plaintiff, and that under the circumstances 
the plaintiff was not hound to obtain a cer
tificate at all. Ludlam v. Wilson, 21 Occ.
N. 554, 2 O. L. It. 549.

Certificate — Condition Precedent—Mc- 
rhanic’s Lien.1—The plaintiff agreed with S. 
to do tunnelling in mineral claims in which 
S. and McL. were interested, and the agree
ment was contained in correspondence, part 
of which read : “ I’ll pay you on the com
pletion of each 80 feet of tunnelling. All 
you need to do is to have McL. to certify 
that you have done the work." McL. did 
not give a certificate. In an action by the 
plaintiff to enforce a mechanic’s lien :—"Held, 
that the obtaining of the certificate was a 
rendition precedent to the plaintiff’s right to 
recover. Leroy v. Smith. 22 Occ. N. 72 8 
B. C. II. 293.

Default—ippltcation of Alternative Rate 
of Payment.]—A contract between a news
paper proprietor and a customer, for 12.000 
lines of advertising to be furnished within a 
°ar. based upon a price of four cents a line 

foi advertising, if the conditions of the con
tract as to prompt payment, &c., be strictly 
complied with by-the customer, and of fifteen 
cents per line in case of failure to comi y 
with such conditions, is an alternative con
tract, and where the customer makes default 
to comply with the conditions, the other 
party is entitled to recover the higher alter
native rate for the work actually done. Ar
ticle 1076, C.C., iloes not apply to such case, 
the claim not being based upon the enforce
ment of a penalty hut upon the application 
"f a condition. Bcrthiaume v. Kent, Q. R.
H K. R. .112.

Extras 1 uthnrity of Agent — Setting 
attic Findings of Jury.]—M. contracted to 
erect a building in Vancouver for the defen- 
nants a Milwaukee company, the contract 
Providing that no extras would "be allowed 
nnlesR their value was agreed upon and in
dorsed on the contract. 8., who had intended 
to occupy the building for the purposes of a 
hottline company, of which he was a mem- 
7. ordered extras, but no indorsement there
of was made on the contract. In an action

by M. for the price of the extras, the jury 
found “ that S., as authorized agent for the 
company, ordered the extras for it, and that 
it did either hold out or permit S. to hold 
himself out as i«s agent for the purpose of 
ordering extras:”—Ileld, that such indorse
ment on the contract was a condition prece
dent to the plaintiff’s right to recover. Mc
Kinnon v. Pabst Brewing Co., 22 Occ. N. 
39, 8 B. C. It. 265.

Non-performance—Delivery of deed in 
escrow—Option—Trust. Harris v. Bank of 
British A Orth America, 1 O. W. It. 76, 285.

Printed Conditions — Party Signing in 
Ignorance.]—A party to a contract is not 
bound by conditions, printed on the back 
thereof, of whi<;h he was ignorant, and to 
which liis attention was not called before he 
signed the contract, although the contract 
bears on its face an acknowledgment by the 
signer that he has had communication of the 
conditions printed on the back and consents 
to lie bound by them : but also bears on its 
face the statement that the other party to 
the contract will not be bound by it until it 
shall have been accepted by a duly author
ized agent and notice in writing by registered 
letter sent to the signer's address, which was 
never done. Royal Electric Company v. Du- 
ptri, Q. It. 17 R. C. 534.

IV. Construction.

Assignment or Sub-contract—Varia
tion — Pleading — Amendment—New trial. 
Bélanger v. Prévost, 4 O. W. R. 1.

Breach — Dependent and independent 
covenants — Indemnity — Evidence—Costs. 
T try ford v. York (N.W.T.), 2 W. L. R. 348.

Conjunctive Conditions.]—Where two 
conditions are imposed in an agreement in a 
conjunctive manner, the fulfilment of the 
conditions is indivisible. 2. When it is cer
tain that one of the two conjunctive condi
tions cannot be fulfilled within the time fixed 
by the agreement, the condition is then con
sidered to have failed. Chartrand v. De» 
souard. 6 Q. P. R. 131.

Covenant *0 Deliver Possession of 
Land—Do minion Lands Act—Assignment or 
Transfer—Mistake—Rectification.]—-A cove
nant contained in an agreement for farming 
“on shares " to deliver possession of land in 
which the covenantor has homestead rights 
only, is not an assignment or transfer with
in the meaning of the Dominion Lands Act. 
Ti. S. C. c. 54, s. 42. as amended by 60 & 61 
V. c. 29, s. 5. Rectification of contract for 
mistake discussed. Spence v. Arnold. 5 
Terr. L. R. 176. z

Custom of Trade—Sole of Goods—De
li very.]—The construction of a contract for 
the sale of goods cannot he affected by the 
introduction of evidence of local mercantile 
usage unless the terms of the contract are 
doubtful or ambiguous. Dufresne v. Fee. 25 
Occ. N. 6. 35 S. C. R. 274.

Divisibility — Completion.]—By a con
tract to remove spans from a wrecked bridge 
in the St. Lawrence, the contractors agreed
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" to remove both spans of the wrecked bridge 
and put them ashore, for the sum of $25,060, 
to be paid $5,000 ns soon as one span is re
moved from the channel, and another $5,000 
as soon us me span is put ashore, and the 
balance us soon us the work is completed.
. . . it being understood and agreed that
we push the work with all possible despatch, 
but if we fail to complete work this season 
we are to have the right to complete it next 
season :”—Held, reversing the judgment of 
the Court of Appeal (21st September. 1901), 
Taschereau and Davies. JJ., dissenting, that 
the contract was divisible, and the contrac
tors, having removed one span from the chan
nel and put it ashore, were entitled to the 
two payments of $5.000 each, notwithstand
ing that the whole work was not completed 
in the second season. New York and Ottawa 
Co. v. Colling Hay Rafting and Forwarding 
Co., 22 Occ. N. 250, 32 S. C. It. 216.

Electric Light Companies - Agreement 
with municipal corjioration—Privilege of oc
cupying streets—Condition against amalga
mation of companies—Forfeiture—Laches— 
Acquiescence. City of Toronto V4 Toronto 
Electric Light Co., City of Toronto v. Incan
descent Light Co. of Toronto and Toronto 
Electric Light Co., 3 O. W. It. 825, 6 O. W. 
It. 443. 10 O. L. R. 621.

Electric Lighting—Action for Trice— 
Statutory Regulation—Reading of Meter— 
Duplicate for Purchaser — Condition Prece
dent—ll’aiver.]—The Dominion Acts. 1804, 
c. 13. s. 13, s.-s. 2, enacts that “ Whenever 
a reading of a meter is taken by the con
tractors for the purpose of establishing a 
charge upon the purchaser, the contractor 
shall cause a duplicate of such reading to be 
left with the purchaser.” In an action by 
the plaintiff company to recover the price of 
electric lighting and rent of meter :—Held, 
that the burden was upon the plaintiff to 
shew compliance with the Act, and that non- 
compliance was not excused by the fact that 
the person to whom the duplicate reading was 
required to be delivered might not be able 
to understand it. 2. That an offer to com
promise. made on the part of the defendant, 
could not in any sense be treated ns a waiver 
of the right conferred by the statute. 3. 
That the fact of previous" bills having been 
paid could not be taken as dispensing with the 
requirement of the statute for more than the 
particular bills paid. Cape Breton Electric 
Co. v. Slayter, 36 N. 8. Reps. 513.

Evidence to Aid — Reformation after 
breach. Pritchard v. Pick, 1 O. W. R. 815.

Farming on Shares—Account—Appeal 
—Findings—Costs. Harrison v. Harrison, 2 
O. W. It. 397, 3 O. W. R. 247.

Implied Covenant — Intention of Par
ties.1—The plaintiff contracted with the de
fendant for 330 hours’ dredging in the har
bour of St. John, with a specific dredge and 
appliances, and for so much longer ns the 
city might require, on giving notice at the 
expiration of that period, to hr paid for at 
the rate of $400 per each 11 hours, subject 
to deductions and allowances agreed upon 
for time lost. (1) when the dredge was un
able to work by reason of injury to the plant 
or machinery, and (2) where tiie work could 
not go on by reason of stormy weather. The

I water was too deep at high tides for ike 
dredge to work, and there was. therefore, 
delay caused in this way. Both parties were 
aware at the time the contract was made 
that the high tides would interfere with the 
work, but* there was no provision for any 
deduction or allowance on that account : 
Held, that a verdict for the plaintiff, ordered 
on a construction of the contract that there 
was an implied covenant that the defendants 

j should pay for the time lost by reason of the 
j high tides, was erroneous, and should In- set 
! aside and a new trial granted. Connolly v. 

City of St. John, 36 N. B. Reps. 411, 35 S. 
C. R. 186.

Lease of Land or Hire of Goods
Fixtures—Serviras. ]—A contract by which 

! a person grants to another the use of an en 
I gine and boiler affixed to land, with, in nddi- 
I tiou, a place to deposit wood, is a lease of 
I an immovable, even where the contract m- 

vides for payment of a lump sum for the use 
of the engine and boiler and the wages n," the 
son of the lessor, whose services an 

I by the same contract to the lessee. Lanoie 
v. Sylvestre, Q. It. 24 8. (’. 233.

Municipal Works — Spécifications - 
! “ From ” and “ to " Streets—Plan.] — The 
j words “ from ” and “ to ” streets mentioned 
1 in specifications for the construction of works 

undertaken by an agreement in wrting, a* 
shewn on a plan annexed to and declared to 
form part of the contract, are not neces
sarily exclusive. Where the agreement pro- 

: vided that the works should he constructed 
! “ along Notre-Dame street from Berri street 
j to Lacroix street ns shewn on the said plan.”

these words mean, “ as far ns the plan shews 
I along Notre-Dame street, but not exceeding 

the most distant side of Lacroix street." City 
I of Montrent v. Canadian Pacifie R. IV. ('a..

33 8. C. It. 396.

Option—Refusal.]—A contract stipulât- 
I ing that the first party shall have the hauling 

of nil ore shipped up to 15,000 tons, and not 
less than 10.000 ns required by the second 
party, does not bind the second party to 
supply more than 10,000 tons. Haggerty v.

! Lenora Mount Sicker Copper Mining Co., 22 
Occ. N. 106, 9 B. C. R. 6.

Printed and Written Clauses. 1 A
lessee of a building entered into a contract 
with an electric light company for the supply 
by them to him of light for the building. 
The '-ontract. drawn on a printed form 11 <*1 
by the company, contained a provision that 
it was ** to continue in force for not less 
than 36 consecutive calendar months, from 

j date of first burning, and thereafter until 
cancelled (in writing) by one of the parties 
hereto.” the whole of this clause, except the 

j figures “36.” being printed. A subsequent 
clause, wholly in writing, under the printed 
heading “ Special conditions, if any." pro- 

I vided that the contract was “ to remain in 
I force after the expiration of the said •“ 
j months for the term that the party of the 
I second part (the lessee) renews his lease for 
I the (building)with certain provisions as 
I to nnyment of the expense of wiring:— 

Held, that there was no rule of law requiring 
1 more weight to lie ~iven in n contract of this 

kind to a written provision than to a printed 
one : that the clauses must he read together: 
and that their fair meaning was that the
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contract was to be in force for at least thirty- 
six months, and thereafter during any renew
al term of the lease, until cancelled in writ
ing. Ottawa Electric Light Co. v. St. 
Jerques. 21 Occ. N. 106, 1 O. L. R. 73.

Public Work— Finding of References— 
Claim of Contractor—Répétition—Waiver.]
—The specifications accompanying a call for 
tenders- for the widening and deepening of 
canals formed a part of the contract subse
quently entered into, and provided that no 
part of the work could be unwatered during 
the season of navigation, but might be at the 
close of navigation. The contractor claimed 
payment for extra work and increased cost 
by reason of the refusal to un water during 
the winter months :—Held, that the contrac
tor might be called upon to work under water 
during the time the canal was closed to navi
gation. as well as when it was open, and was 
not entitled to extra payment therefor, espe
cially as no demand was made for unwater
ing. The contractor was entitled to payment 
at a specified rate for removal of earth and 
at a higher rate for •' earth provided, delivered, 
and spread in a satisfactory manner to raise 
towing path where required." He claimed 
payment at the higher rate for over 200.000 
cubic yards, and the resident engineer re
turned 00.000 as falling under the above pro
vision, and the Government allowed 23JI00 
yards. The Exchequer Gourt Judge referred 
it to the registrar of the Court and two en
gineers. who reported that the amount al
lowed by the Crown was a sufficient allow
ance. and their report was confirmed by | 
the Court : — Held, that the Supreme | 
Court would not overrule the judgment of 
the expert referees. Other clauses of the 
contract required the contractors to make | 
and repeal their claims in writing within 
fourteen davs after the date of each monthly 1 
certificate during the progress of the works. I 
and every month until adjusted or rejected. , 
Rv the order in council referring the claims 
of the appellant to the Exchequer Court 
these clauses were waived “ in so far as 
the repeated submission of claims is re
quired:”—Held, that the waiver did not 
relieve the contractor from making a claim 
after the first monthly certificate issued sub
sequent to its having arisen, but only from 
repeating it after the following certificate.
PJtiporc v. The King. 24 Occ. N. 163.

Removal of Timber—Injunction — Re
fusal-Appeal—Merits—Affirmance. Murphy 
v. Lake Erie and Detroit River R. 11. Co.,
1 0. W. R. 827, 2 O. W. R. 444.

Sale of Cattle -Substituted agreement— 
Terms of Trade—Usage.]—On the evidence 
it was found that, by usage among cattle-men 
in the McLeod District, calves under six 
months old and unbranded are, in the buying 
nr selling of a herd of cattle by the head, 
included with the cows with which they are 
running. Where an agreement related to 
two classes of things, and one of which alone 
W8e subsequently dealt with by a substituted 
agreement, and a new agreement dealing with 
the other class was made for the purpose 
of continuing the first agreement regarding 
it. the first agreement was properly looked 
at to interpret the second. The same ex
pressions used in different parts of the same 
document should ordinarily be interpreted 
in the same sense. Woolf v. Allen. 21 Occ. 
V Oft. 4 Terr. L. R. 431.

Sale of Goods— Delivery—Place—" At." 
Meaning of.]—A tender by H. to supply coal 
to the town of Goderich, pursuant to adver
tisement therefor, contained an offer to de
liver it “ Into the coal shed at pumping 
station, or grounds adjacent thereto, where 
directed by you.” ( Meaning by a committee 
of the council.) The tender was accepted, 
and the contract afterwards signed called for 
delivery " at the coal shed.” A ixirtiou of 
the coal was delivered, without directions 
from the committee, from a vessel upon the 
dock, about 80 feet from the shed, and sepa
rated from it by a road :—Held, reversing the 
judgment of the Court of Appeal (15th 
November. 1001. unreported), that the coal 
was not delivered “at the coal shed.” ns pro
vided by the contract signed by the parties, 
which was the binding document :—Held. also, 
that if the contract was to be decided by the 

| terms of the tender, the delivery was not 
| in accordance therewith, the place of delivery 
j not being ” at the pumping station or grounds 
, adjacent thereto." (See. also, 20 Occ. N. 
: 303.) Holmes v. Town of Goderich, 22 Occ.

Sale of Homestead and Stock—Entire 
j Contract—Invalidity as Regards Homestead 
I —Conversion. |—The plaintiff signed a writ

ten memorandum as follows : “ I hereby agree 
to sell, and make and execute the necessary 
papers to convey, all my right, title, and in
terest in (describing bis boniest (-ml. for which 
lie had not been recommended), also (3 
horses, a waggon and a plough ). and any 
other implement or chattel of which I am 
now the owner to (the defendant) for the 
sum of .$480 to be paid as soon as the neces
sary papers are executed." The defendant, 
without the plaintiff’s knowledge, took posses
sion of the horses: the plaintiff immediately 
objected to this. The plaintiff sued for con
version and the defendant counterclaimed for 
damages for breach of the agreement :—Held.
that ........... ... tract was an entire on-' apd
that, according to its terms, the property in 
the personal property would vest only on a 
proper conveyance of the land. (2) That 
the agreement, being one for the assignment 
of an unrevominended homestead, was void.

I and that, although an agreement may be void 
in part and valid in part, yet this being an 

| entire contract was wholly void. Judgment 
was therefore given for the plaintiff for dnm- 

I ages for conversion of the horses ; and the 
! defendant's counterclaim for damages for 
I breach of the agreement was dismissed.
I Flaunaghan v. Henly. 4 Terr. L. R. 301.

Sale of Timber—Terms of Payment.]— 
The appellant held rights in uupatented lauds 
and agreed to sell the timber thereon to re
spondent. one of the conditions as to payment 
therefor being that, as soon as the Grown 
grant issued, the respondent should " settle ” 
n judgment against the appellant, which, tin y 
both understood, could at that time he pur
chased for $500. On the issue of the grant, 
about six months afterwards, the judgment 
creditor refused to ancept $500 as full settle
ment at the latter date, and he took proceed
ings to enforce execution for the full amount. 
The execution was opjiosed on behalf of the
appellant, the respondent becoming surety for
the costs and being also made a party to the 

I proceedings :—Held, affirming the judgment 
in 10 It. G. R. 84. that the agreement to 

I settle the outstanding judgment was not made 
unconditionally by the respondent, but was
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limited to settling it for $500, nfter the issue 
of the Crown grunt for the land :—Held, 
also, Davies, J., dissenting, that the costs 
incurred in unsuccessfully opposing the exe
cution of the judgment, upon being paid by 
the respondent, were properly chargeable 
against the appellant. O’Brien v. Mackin
tosh, 24 Occ. N. 115, 34 8. C. It. 101).

Services of Advertising Agent — Ré
munérât ion—Terri tory—Ext ra services—-Ac
count—Access to books of principal. Miller 
v. Globe Printing Co., 3 O. W. R. 309, 0 
U. W. R. 258.

Supply of Electric Power—Continued 
Existence of Property—Condition Precedent.] 
—Where, under the terms of an agreement, 
the plaintiffs were to supply the defendants 
with electric current to a specified amount 
of horse power, to be used by them for oper
ating their machinery, and for use in their 
business, and for no other purpose, the limi
tation was held to be for the purpose of 
confining the use of the power to the defend
ants' premises, anu not to any existing mill 
thereon, so that the fact of such mill 
being afterwards destroyed by tire did not 
dispense with the defendants’ obligation to 
receive and pay for the power. Taylor v. 
Caldwell, 3 It. & 8. 826, distinguished. On
tario Electric Light and Power Co. v. Baxter 
and Galloway Co., 23 Occ. N. 152, 5 O. L. 
R. 419.

Termination —Provisions for renewal— 
Waiver—Rights of third persons—Injunction 
—Parties. Street Railway Advertising Co. 
v. Toronto R. IP. Co., 3 O. W. R. 849.

Uncertainty—Findings of Faet—Appeal.] 
—The findings of a trial Judge on questions 
of fact will not be disturbed unless it ap
pears clearly that such findings are erroneous. 
In an action on a contract to furnish sup
plies to be used in floating one of the de
fendants' steamship*, where the evidence was 
of a contradictory character, the trial Judge, 
as to certain amounts claimed, found in 
favour of the defendants, on the ground that 
if the plaintiff wished to make a contract 
under which he would be fully paid, whether 
the services were or were not performed 
that should have been clearly expressed in 
his tender and not left in doubt :—Held, 
that the decision ought not to be disturbed. 
Barrey v. Allan, 8. 8. Co., 36 N. S. Reps. 
307.

Work and Labour—Substituted Con
tract—Consideration—Extras.] — The plain
tiff, who had contracted to supply materials 
for re-seating a church, contended that, under 
the terms of his contract to furnish, among 
other things, “ pew ends, divisions, seat, lin
ing, book racks." for a lump sum, “ sent, 
lining,” should read “ seat-lining,” and that, 
under this term, he was only bound to fur
nish materials of which the seats were to 
be constructed. The defendant’s contention 
was that the “ lining was intended to go over 
the old wainscoting —Held, that to admit 
the plaintiff's contention would be to ignore 
the actual reading, and to give an unusual 
and improper meaning to the word “ lining " 
so as to materially vary the terms of the 
contract ; and a promise, if any. to pay for 
such lining as an extra could not be support
ed. the performance by a contractor of what

he is already bound to do not being a con 
sidération to support such a promise ; and 
quare, whether the settlement in this way of 
a buna tide dispute between the parties, us 
to the meaning of the terms used, would 
constitute sufficient consideration for the nl 
leged promise to pay. Dempster v. H on hi. 
37 N. 8. Reps. 330.

V. Enforcement.

Adoption of Illegitimate Child Pro
mise to “ make her Hetr ”—Statute of Fraud» 
—Part Performance.]—The plaintiff was the 
illegitimate daughter of D. C. K. The plaiu 
tiff's mother and D. C. K. lived together for 
several years, but finally separated. Tin- 
mother died in 1897. The plaintiff lived 
with her grandmother until the latter's death. 
On the-" 1st April, 1899, the plaintiff wrote 
to 1). („'. K. telling him of her mother's death 
and asking him to write to her. Some time 
afterwards he wrote to her addressing le-i' us 
"Dear daughter," singing himself as "Your 
anxious father.” In a poetcrlpt he added. 
" Now I have agreed to become your real 
solid father as hard and fast as you can 
wish.” A close correspondence followed, 
which resulted in the plaintiff going to Win
nipeg to live with her fathe ; he met her 
at the station, took her to his house, and they 
lived together as father and daughter until 
he died suddenly on the 0th Jut* -, 1903. 
After his death a will was found <.. --d the 
5th December, 1881, by which he bequeathed 
all his property to another. So far ns known, 
D. C. K. had not, at the time of his death, 
any relative existing. The plaintiff swore 
that her father told her on various occasions 
that all his property would be hers when he 
died ; that he would make a will to that effect. 
Friends were called as witnesses, who stated 
that D. C. K. told them he would make 
his will in the plaintiff's favour and make 
her his heir:—Held, specific performance 
will be enforced by the Court of an agreement 
in writing, though not in formal terms, \ here
by the father of an illegitimate child ot'ered, 
if she (plaintiff) would come to him and live 
with him ns his daughter, to keep her and 
leave all his property by will to her. the agree
ment having been acted upon by the parties 
and fully performed on the part of the plain
tiff, and the omission to make the promised 
will being attributable to mere negligence 
and procrastination, no contrary intention <>n 
the part of the father appearing ; in spite 
of .ue want of mutuality, the complete per
formance by the plaintiff sufficed to take the 
case out of the Statute of Frauds. Kinsey v. 
National Trust Co., 24 Occ. N. 101, 15 Man. 
L. R. 32.

Non-compliance with Statutory Doty
—Imperative Statute—Penalty.]—Action to 
recover the price of electric lighting. The 
defendant pleaded non-compliano- with the 
Electric Light Insi>eetion Act, 57 V. c. 39, 
h. 13, s.-e. 2, which is as follows : " Wher
ever a reading of a meter is taken by the 
contractors for the purpose of establishing 
a charge ui>on the purchaser, the contractors 
shall cause a duplicate of such reading to 
lie left with the purchaser.” The plaintiffs 
did not leave duplicate readings with the de
fendant, and only left a memorandum shewing 
the amount due and the number of kilos, etc. 
The trial Judge held the statute to be merely
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directory and decided in favour of the plain
tiffs:—Held, on appeal, that the intention of 
the statute was clear, and, although no penal
ly was provided, the provision of the statute 
must be observed. Cape Breton Electric Co. 
v. Slater, 24 Occ. N. 135.

Parent and Child — Conveyance of land 
—Agreement for maintenance — Subsequent 
oral agreement—Specific performance — Set
ting aside original agreement—Improvidence 
—Want of independent advice. Poole v. 
Poole, 3 O. W. It. 831.

Promise to Transfer Shares—Consid
eration—Measure of Damages—Interest.1— 
The plaintiff was superintendent of the blast 
furnaces of a company of which the defend
ant was the president. The plaintiff's con
tract of employment was for no definite 
period, and the employment could- be ter
minated upon two months' notice by either 
party. During the plaintiff's employment 
the defendant promised him a certain number 
of the shares of the capital stock of the 
company if the production of the blast fur
naces was increased to a certain number of 
tons, and he gave the plaintiff a memorandum 
containing the figures mentioned. The blast 
furnaces produced the necessary number of 
tons, and on two occasions the defendant 
sent the plaintiff certificates for shares “ with 
my compliments." The furnaces continued 
to produce the requisite number of tons, but 
the defendant failed to deliver any more 
shares, and thereupon this action was brought 
to recover damages for breach of the contract. 
The shares of the capital stock of the com
pany had gone up in value, and then had 
gone down between the time when the stock 
should have been delivered and the date of 
the trial :—Held, that the stock delivered 
was not a mere gratuity ; that there was a 
contract for the delivery of the stock, ami 
oonsideration for the same. It was not 
a case of assessing the damage., at the highest 
price reached between the date of refusal 
and the trial, but simply a case in which 
their market value at the time when the 
Stock should have been delivered should deter
mine the amount of damages. Interest should 
not be allowed. Means v. Whitney, 24 Occ. 
N. to. 237.

Restraint of Trade— Sale of Goods— 
Stipulation that Vendee shall Re-sell at Fixed 
Price — Validity — Interest of Vendor—Ter
mination of Contract — Injunction.]—An 
agreement between the manufacturer of an 
article and the retailer thereof that the 
latter will sell the article at a fixed price, 
is not unlawful nor in restraint of trade, nor 
against the public interest, when the manu
facturer has an interest in entering into the 
agreement by sharing in the profits of sales 
or otherwise. When no time is specified 
for the duration of an agreement of this kind, 
either party may terminate it without the 
consent of the other. One who seeks an in
junction to prevent some one doing some
thing—in this case to prevent freedom of 
trade in the Wampole p.-eparation — must 
Prove, ns must every plaintiff, an actual and 
tangible interest in bringing the action, and, 
M well, that, unless an interlocutory injunc
tion is granted, he will suffer serious and 
irreparable injury. Wampole v. Lyons. Q. 
jt. » S. C. 390. See 8. C„ Q. It. 14 K.

Services—Contract to Accept Part Pay
ment in Stock—Failure to Deliver—Damayes 
—Specific Performance.]—The plaintiff con
tracted with the defendant to do certain work 
at the rate of $7 a day. whereof $1.50_should 
be paid in cash, and the balance of $5.50 in 
stock in a mining company at fifteen cents 
a share :—Held, that on the defendant's fail
ure to deliver the stock the plaintiff was en
titled to damages for breach of contract, and 
could not be compelled to accept stock. Miller 
v. Averill. 24 Occ. N. 103, 10 B. V. H. 205.

Services Rendered to Relative—Pro
mise to remunerate by testamentary bequest 
—Pan fulfilment — Inadequacy of provision 
— Action against executors. Fitzgerald v. 
Wallace, 2 O. W. It. 1047, 3 O. W. It. 000.

Services to Deceased Person—Action 
against administrators — Presumption from 
quasi relationship — Rebuttal—Evidence — 
Corroboration. Doan v. Canada Trust Co., 
3 O. W. It. 055.

Specific Performance—Parent and child 
I —Maintenance of parent—Promise to make 

provision by will—Part performance—Execu
tors—Damages—Quantum meruit — Moneys 
disbursed. Campbell v. Pond, 4 O. W. It.

: io.

Statute of Frauds—Oral Promise—Pay- 
j ment of Debt—Consideration—Assignment of 
I Chose in Action—Notice.]—S„ in considera

tion of B.'s giving him a confession of judg
ment and other security for a debt due by 
B. to S., gave B. an oral promise to pay two 
promissory notes of B. in favour of A. B. 
assigned bis right of action against S. to the 

; plaintiff, the executrix of A. :—Held, that 
I the promise by S. to pay the notes was an 
i original promise, founded on a new considera

tion, and was not a promise to pay tin- debt 
of another within the Statute of Frauds, 

j and need not be in writing. That the assign- 
' meut was good under the Supreme Court Act,
I 1897. s. 150 ( N.B. I, and the plaintiff might 

bring an action without notice of the assign- 
I meut before action brought. Allen v. Shehyn, 

;$5 N. B. Reps. 035.

Undertaking for Performance by 
Another — Specific Performance—Authentic 
Contract.]—Where A. has contracted with B. 

! that until a third party does a certain act, 
I he. A., will be personally responsible for the 

fulfilment of the obligation under the contract 
on the part of such third party—if the latter 
does not do the thing stipulated, B. has an 

| action against A. to enforce specific jierfor- 
manee of obligation, and to compel A. to 

I sign an authentic contract, and to obtain an 
j order from the Court that in the event of A 
| refusing to sign, the judgment shall avail in 
I lieu of such authentic or netarial contract. 
! Connolly v. Montreal Park and Island It. W. 

Co., Q. R. 22 S. C. 322. distinguished. 
Beaubien v. Ekers. Q. R. 24 S. C. 109.

VI. Evidence to Vary.

Sale of Land—Possession Under Written 
Agreement — Timber—Seizure Under Execu
tion—Bill of Sale.]—The plaintiff sold to S. 
a property containing a quantity of woodland, 
for $8,500. under an agreement in writing by
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which 8. agreed to pay a portion of the pur
chase money on the execution of the agree
ment, and the balance in yearly instalments, 
with Interest subject to the condition that 
if S. failed to pay any of the instalments, 
with interest, as agreed, the payments made 
would be forfeited and the plaintiff would be 
at liberty to resume possession : and subject 
to the further condition that S. would uot 
cut more than a specified quantity of lumber 
in any one year. In an action of replevin 
brought by the plaintiff against the defendant 
sheriff, who bad levied upon a quantity of 
lumber on the premises, under executions 
issued at the suit «if creditors of 8.. the 
plaintiff tendered evidence to shew that all 
lumber cut by 8. was to lie sold, and the 
proceeds, after deducting certain disburse
ments, paid to the plaintiff on account of the 
purchase money, and that the title to the 
land and lumber was to remain in the plaintiff 
until the payments agreed to be made by 8. 
were completed : — Held, that the evidence 
was uot admissible, the effect of it being to 
vary the written contract :—Held, further, 
that a bill of sale of the lumber made by 
8. to the plaintiff, while writs of execution, 
of which the plaintiff failed to Aliew that 
she had not notice, were in the hands of the 
sheriff, was void, as made contrary to the 
provisions of the statute. Blaikic y. McLen
nan, 33 N. 8. Reps. 568.

VII. Illegality.
Hiring Conveyances - Parliamentary 

Elections — Evidence — Matification.] — The 
plaintiff, a livery stable keeper, sued the de
fendant on an account tor horses and rigs 
furnished by him to the defendant, who was 
a candidate at an election for a member of 
the House of Commons of Canada. The 
evidence shewed that to the knowledge of the 
plaintiff his account was for horses and rigs 
furnished by him to the defendant during 
the time he was a candidate and solely for 
the purposes of and in connection with the 
election :—Held, following Luke v. I'erry, 12 
C. P. 424, that the contract of hiring was 
an executory one and that it came therefore 
within the terms of s. 131 of the Hominion 
Election* Act, which is incorporated with the 
North-West Territories Representation Act, 
by 57 & 68 V. c. 15, s. 10, and that the con
tract was therefore void in law, and the 
plaintiff could not recover. The plaintiff 
also sued the defendant on an account for 
l.orses and rigs furnished by one P„ some of 
them to the defendant, others to the defend
ant's wife, and some to both of them, which 
account P. had assigned to the plaintiff. 
These horses and rigs were not clearly shewn 
to have been furnished in connection with 
the election, though the evidence led to a 
strong suspicion to that effect :—Held, that 
when tin- defendant seeks to rely upon pro
visions of the statute to avoid liability upon 
an executory contract alleged to have referred 
to or arisen out of an election, nothing should 
be intended in favour of such a defence, and 
it must clearly appear that such contract did 
refer to an election aeld under the Act. Evi
dence of ratification discussed. Parslow v. 
Cochrane. 4 Terr. L. R. 312.

Immorality—Bawdy house—Part perfor
mance—Locuii p<enitentiie—Rescission before 
execution. Perkins v. Jones (N.W.T.), 1 W. 
L. It. 41.

Lottery—Itecovcry Hack of Moneys Paul 
-^•Statute!)—The respondent, having obtained 
from the Lieutenant-Governor of the Pro
vince of Quebec, authorized to that effect 
by a statute of the legislature, the privilege 
of carrying on a lottery to assist a work 
reeogn.zed by the legislature ns being a laud
able and useful public work, delegated liis 
powers to the appellant, on the condition 
that the latter should pay him $5.inwi per 
year. The appellant carried on the lottery 
for two years, realizing considerable profits, 
and during this time paid the respondent 
#10,000. The carrying on of the lottery 
having been declared illegal, *he appellant 
sued to recover back the #10,000 which lie 
lmd paid to the respondent. Both parties 
admitted the unconstitutionality of the statute 
by virtue of which the lottery hail been 
authorized :—Held, that the payment in ques
tion having been made voluntarily and not by 
mistake by the appellant, who had made con
siderable profits by virtue of his contract 
with the respo ident, the appellant, who al
leged the illegality of the contract, could not, 
the contract hiving been executed on both 
siiles in good faith, recover the sums which 
he had so paid. Ilrault v. L'Association St. 
Jean Baptiste, Q. R. 12 K. B. 124.

Performance in Unlawful Place -
Municipal Regulations — H y-la\es — l/u»i- 
llalls—Licensing.]—Cafés-chantants — that 
is to say, establishments in which intoxicating 
liquors are sold and in which vocal or in
strumental music, or both, are furnished with 
the object of attracting passers-by—being 
prohibited by the by-laws of the city of Mon
treal, a contract by which the services of a 
person have been retained to provide music 
in such a café-chantant is void. because it 
has for its object a thing prohibited by law, 
and. therefore, a musician who ha* •-•il «lis- 
missed cannot maintain an action for wrong
ful dismissal. 2. By-law No. 23d of the 
city of Montreal, which imposes a license fee 
of $60 a year upon museums, halls for con
certs, dances, theatrical performances, and 
other amusements, does not apply to cafés- 
chantants, or drinking shops were music is 
given for the purpose of attracting passers- 
by, in such a way as to withdraw them from 
the prohibition of by-law No. 3(1 of the same 
city. Morel v. Morel, Q. R. II) 8. C. 123.

Sale of Intoxicating Liquors l.ii/uor
License Act—Canada Temperaire Act—Place 
of Making Contract—Agent— Knowledge at 
Illegal Purpose.]—E. & Go., who did business 
at Halifax. N.S., acted ns agents fur the 
plaintiffs, whose head office was at Glasgow. 
Scotland, but they had no power to accejl 
orders or make sales, the scope and extent 
of their agency being limited to receiving 
orders and transmitting them to the plain
tiffs, whose officers alone had power to decide 
whether they would accept the orders and 
forward the goods or not. In the course of 
their business E. & Co. received orders from 
the defendant for a quantity of whisky, and. 
the orders having been transmitted to the 
plaintiff, the whisky was delivered to ft car
rier at Glasgow, to be forwarded to the de
fendant at Halifax and Truro, in the Pro
vince of Nova Scotia. In an action brought 
against the defendant on his acceptances 
given for the price of the whisky, the defend
ant sought to escape liability on the ground 
of illegality, pleading that the plaintiffs 
carried on business in Halifax without a
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license, and that the liquors were sold and 
shipped by the plaintiffs knowing that they 
were to be disposed of in contravention of 
the Liquor License Act, K. S. N. S. 1900 
v. 100, and the Canada Temperance Act :— 
Held, that the contract sued on was made 
iu Glasgow and not in Halifax, and the plain
tiffs were therefore entitled to recover : 
—Held, further, that, in the absence of a 
statutory enactment to the contrary, the law 
requires actual knowledge on the part of the 
vendor of the illegal purpose on the part 
of the vendee, and assuming that the plain
tiffs' secretary, who was at one time in the 
province, acquired some knowledge of the law 
then in force, this fact did not raise a pre
sumption that he or the plaintiffs knew, at 
the time the orders were received, or delivery 
was made, that such law still existed, or that 
the defendant intended to dispose of the goods 
illegally. Craigellachie Distillery Co. v. 
Hif/clow, 37 X. S. Iteps. 482.

Statutory Prohibition -Penal Statute 
Wholesale Purchase— Liquor License — 

(luarantcc—Validity of—Forfeiture.] — An 
agreement guaranteeing payment of the price 
of intoxicating liquors sold contrary to statu
tory prohibition is of no effect. The im- 
i-osition of a penalty for the contravention 
of a statute avoids a contract entered into 
against the provisions of the statute. Brown 
v. Moore, 22 Occ. N. 190, 32 S. C. R. 93.

Stifling Prosecution — Money paid — 
Promissory notes—Death of maker—Action 
by administrator for delivery up—Parties in 

I pari delicto—Misrepresentations. Wood v.
iism». « O. W. R. 407. 10 O. L. R. 031.

Threshing Wheat Weights and Mea- 
»urc* Act—Burden of Proof—Voluntary Pay- 
went—Appropriation of Payments — Appeal 
-Question of Fact.]—The chief part of the 
I'laintiff's claim was for the price of threshing 
nais and wheat for the defendant, and the 
defercv was that the quantities were ascer
tained in a manner prohibited by the Weights 
and Measures Act, R. S. C. c. 104, and that 
therefore the plaintiff could not recover. It 
appeared from the evidence that the oats 
threshed had been measured by the bag, but 
it also appeared from a statement rendered 
t" plaintiff by defendant that he had cre
dited the plaintiff with the amount of his 
account for threshing the oats, and charged 
the plaintiff with certain items dated prior 
to any other credit to the plaintiff and 
amounting to about the same as the price of 
threshing the oats:—Held, following the rule 
in Clayton’s Case. 1 Mer. 010, that the de
fendant lmd appropriated the amount of his 

| charges in settlement of the price of threshing 
the oats, and, following Hughes v. Chambers. 
It Man. !.. li. 168, 21! Occ. N. 333. that he 

I «mid not now set off such amount against 
ihe price of threshing wheat. As to the 
threshing of the wheat, the bargain was that 

I the defendant was to pay by car measure
ments, if it was clean, if not. then by bag 
measurement, neither of which modes 
would lie legal under the statute: but 
the defendant in the statement rendered 

| to the plaintiff had credited him with 
I ™e threshing of 4,597.20 bushels of 

wheat at 5^4 cents per bushel. The dé
tendant gave no evidence, and there was no 

I express testimony that the wheat hud been 
1 D—11

I measured by the bag. but the trial Judge 
held that the proper inference was that the 
measurement had been by the bug, and he 
dismissed the plaintiff's claim :—Held, follow
ing Ilanbur.v v. Chambers, 10 Man. L. R. 
107, 14 Occ. X". 321. that the trial Judge was 
not bound to draw such inference in a case 
where it would enable the defendant to evade 

! payment of an honest claim ; that, as there 
was no conflict of testimony, the appellate 
Judge was free to follow his own views as 
to the conclusions to be drawn from the 
evidence: that the defence raised should not 
prevail without strivt proof of a violation of 
the Act : and that there was no such proof 
in this case. Fox v. Allen, 23 Occ. N. 28. 
14 Man. L. R. 358.

Unduly Lessening Competition Trade 
Association—"riminal Code, sc<-. 520 (d)—

1 “Cheque Conditional Deposit.'']—The Brant
ford Coal Importers' Association was an 
organization com|Mised of all the coal dealers 

I in the town of Brantford. They had agreed 
; to sell coal at a fixed price, and for breach of 
; such agreement were to forfeit .$1 for each 
1 and every ton of coal so sold. Among other 

contracts put up at auction among the mem- 
j hers of the association was one for the public 
| schools of the city, and the defendant was 
i declared the purchaser thereof at $212. and 

on the 19th Juno, 1901, he forwarded Ins 
cheque to plaintiff for that amount, it being 
marked “ cheque condit ional deposit the 
condition being referred to in the letter ac
companying the cheque as follows : “ That 
the contract for the city schools is to be 
awarded to me, and the same commenced and 
binding tenders received on the 20th day of 
the current month. Defendant was awarded 
the contract and was paid the contract price 
fixed by the association, hut owing to a dis
agreement arising the defendant notified 
the bank not to pay the cheque. Action 
brought upon the cheque. Defence : 1. That 
the cheque was given conditionally. 2. 
That the Brantford Coal Importers’ Asso
ciation was an organization coming within 
sec. 520 of the Criminal Code, and that the 
transactions out of which the alleged cause 
of action arose were illegal, and plaintiff 
could not recover. On appeal the trial judg
ment was reversed and defence held good, the 
Divisional Court finding that there was an 
agreement by the members of the association 
to “ unduly lessen competition in the sale of 
coni,” and that the association was an illegal 
one within see. 520 of the Criminal Code, 
therefore plaintiff could not recover, llatcly 
v. Elliott. 5 O. W. R. 201, 9 O. L. R. 185.

Unlawful Consideration—Publie Policy 
—Monopoly—Trade Combination—/liter est— 
Judicial Notice—Laws of Another Province.] 
—Action to recover advances with interest 
under an agreement which defeated the policy 
of the Government of Ontario seeking the 
cheap manufacture of binder twine, obtained 
a monopoly, and increased the price of its 
production. The defence was the general 
issue, breach of contract, and an incidental 
demand of damages for the breach. The 
judgment appealed from maintained the action 
and dismissed the incidental demand, giving 
the plaintiffs interest according to the terms 
of the contract :—Held. that, under the pro
visions of the Civil ( 'ode. the moneys so 
advanced could be recovered back, but that in-
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forest before action could not be alio wen 
thereon, as the law merely requires that the 
parties should be replaced in the i>ositious 
they respectively occupied before the illegal 
transactions took place; Taschereau and 
(jWynne, J.J., dissenting. Rolland v. La 
Caisse d’Economie de Notre-Dame de Quebec, 
124 S. C. U. 405, discussed, and L'Association 
St. Jean Baptiste de Montreal v. Brault, 30 
S. C. it. 580, referred to:—Held, also, that 
laws of public order must be judicially noticed 
by the Court ex proprio motû :—Held, fur
ther. that, in the absence of any proof to the 
contrary, the laws of another province must 
l>e presumed to be similar. Comsinners’ Cor
dage Co. v. Connolly. 21 Ocv. N. 831, 31 
S. C. It. 244.

YI11. Making the Contbact.
Acceptance—Purchase of Goods—Accept

ance Ity Delivery.]—The plaintiff, who hail 
had previous dealings with the defendants, 
wrote to them on the 5th May, asking them 
if they were going to buy cucumbers that 
year, imd what they were going to pay for 
them ; adding, “ please let me know, as 1 
want to make a contract with someone for 
them, as 1 want to put in quite a few this 
year." The defendants replied : “ We are 
pleased to learn that you are going to do a 
lot of growing this year, and will be pleased 
to take all you grow at the same price as 
last year. We will see you later on and 
make final arrangements." Nothing further 
occurred until the following August, when 
the plaintiff sent several loads of cucumbers 
to the defendants, who accepted them and } 
oaid for them, nothing being said at the j 
. me of any contract between the parties :— 
l!eld, that the defendants’ letter was not j 
nr, offer open to acceptance by the plaintiff, 
or by the delivery of cucumbers to them Iv | 
the plaintiff, but a statement of their readi
ness '<> enter into an agreement with the 
plainti'f upon terms to be arranged Carlill 
v. Carl)- Me Smoke Ball Co., [1893' 1 Q. B- 
254», distinguished. Danton v. Tor into Fruit 
Vinegar < ... 22 Ocv. X. 282, 4 4) !.. R. 20.
1 O. W. It 301.

Agent — Ratification.]—A contract made 
by an agent is complete before he Ins advised 
his principal of it, and before the Litter has 
sent a rntificatiu. to the other party to the 
contract. Uibbarc. v. Thompson Co.. 5 Q.
V. R. 372.

Cause of Action, where Arising —
Correspondence—Place of Making—Sale of 
Goods—Place of Delivery—Superior Court- 
District.]—A contract by correspondence is 
completed at the place where the acceptance 
is received, to the knowledge of the acceptor.
2. An action for damages on account of the 
insufficiency end i>oor quality of goods sold 
may be hegu i in the district in which such 
goods ough to be delivered, inspected, and 
paid for. Reeves v. McCulloch, 4 Q. P. R. 
285.

Correspondence - Acceptance—Mailing 
—Post Office Act—Place of Payment—Domi
cil—Delivery of Goods Sold.]—An offer was 
made by letter dated and mailed at Qnebec, 
the defendant's acceptance being by letter 
dated and mailed at Toronto. In a suit upon

| the contract in the Superior Court at Quebec. 
i the defendant, who was served, substitution 

ally, opposed a judgment entered against him 
- by default by petition in revocation of judg

ment, first by preliminary objection taking 
exception to the jurisdiction of the Court 
over the cause of action, and then, consti- 

| luting himself incidental plaintiff, making a 
j cross-demand for damages to be set off against 
I the plaintiff's claim :—Held, that, in tin. I'ro- 
! vince of Quebec, as in the rest of 4’anudn, 

in negotiations carried on by correspondence, 
it is not necessary for the completion of the 
contract that the letter accepting an offer 

j should have actually reached the party uiak- 
| ing it, but the mailing In general post otfic- 
I of such letter completes the contract, subject, 

however, to revocation of the offer by the 
party making it before receipt by him of such 
letter of acceptance. Underwood v. Maguire,
Q. B. M Q. B. 237, overruled. Article 85 
of the Civil Code, ns amended by 52 V. c.

j 48, providing that the indication of n place 
of payment in any note or writing should lie 

1 equivalent to election of domicil, at the place 
so indicated, requires that such place should 
be actually designated in the contract. .1 la- 
gann v. Auger, 21 Occ. N. 32!>, 31 S. C.
R. 180.

Correspondence — Parties in Different 
Provinces — Jurisdiction.]—Where the con
tract upon which the action was based arose 
out of a proposition made by the defendants 
at Kingston and sent to the plaintiffs at 
Montreal by letter, and accepted by the lutter, 
also by letter :—Held, that it was made at 
Kingston and the Courts of the district of 
Mioutreal had no jurisdiction. Beaubien 
Produce and Milling Co. v. Richardson. 3 tj. 
I*. R. 404.

Correspondence — Place of Contract- 
Parties in Different Provinces—Breach—Hah 
of Goods—Property in Province- 'urisdh 
/ion.]—1. A contract by corresiiondoiieo is 
not complete until the answer of the person 
to whom the offer is made has reached him 

j who makes the offer. 2. When the vendor 
of articles ascertained as to kind only, who 

| resides in 4)ntario, and also by virtue 
of a contract completed at Montreal, sends 
from 4")ntario, the goods sold to the pur
chaser at Montreal, if the purchaser, who 
has paid for them in advance, does not find 
them to be as stipulated for. and refuses 
them, his action to recover what lie has paid 
and the costs cannot be begun at Montreal, 
because the whole cause of action has not 
arisen there, the fact of the shipping from 
4)ntario being a part of the cause of action.
3. tïoods shipped to Montreal which the 
purchaser refuses to accept should he con 
sidered as property belonging to the defend
ants for the purposes of the suit, and to 
give jurisdiction to the 4’ourt at Montreal. 
Hislop v. Dcrnats, 3 Q. P. It. 451.

Correspondence—Place of Completion— 
Acceptance.]—A contract by corresinindenve 
is complete at. the place whence the accept 
a nee is sent. Ward v. Johnston. 5 Q. P. ” 
123.

Hiring— Breach—Canse of Action, xrherf 
Arising—Contract Made Outside of Proving 
—Jurisdiction.]—In an action for damage» 
for breach of an agreement of hiring, the 
contract itself and its conditions are material
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facts which must be proved by the plaintiff : 
therefore, if the contract was made outside 
of the Province of Quebec, it cannot be said 
that the whole cause of action arose in the 
province. Landry v. Iturdinan, 5 Q. P. R. 
273.

Offer and Acceptance — Telegrams — 
t ompletion—Mutuality.]—On the Till Decem
ber, 18117, the plaintiff telegraphed defendant 
asking for quotations for white and mixed 
oats delivered at Truro, X. 8. On the 
same day the defendant replied offering white 
oats for 32c. per bushel, in bulk, and 34Vfcc. 
in hags, and mixed oats for oue-hulf cent 
less. On the following day the plaintiff 
telegraphed the defendant confirming pur
chase of “20,000 bushels of oats, at 32c. 
nmi mixed 31%c. bagged, even tour bush
els. in my bags." On the same day the 
defendant replied “ Cannot confirm bagged— 
aui asked half cent for bagging—bags extra.” 
Plaintiff replied on the same day, “ All right ; 
hook order; will have to pay for bagging:"— 
Held, (Meagher, J„ dubitante) that the de
fendant by his last telegram, which was thus 
accepted, kept on foot the offer previously 
made, and that the telegram constituted 
mi utter by the acceptance of which the par
ties reached the same terms. Sumner v. 
<olc, 32 X. S. Reps. 170: reversed 30 8. C. 
R. 370, 20 Occ. N. 324.

Offer in Writing — Acceptance — Con- 
'hided- Agreement — Proviso as to Formal 
•’antraet.]—The defendants by advertisement 
invited tenders for lighting the city buildings 
for live years. The plaintiffs tendered to 
supply the necessary light for $045 per an
num. The city council by resolution accepted 
the plaintiffs' tender, and the city clerk on 
the 18th May wrote to the plaintiffs notify
ing them thereof, and adding :—“ The neces
sary contract will be prepared as soon as 
possible." Xo formal contract was ever 
signed by the parties. The plaintiffs sup»- 
plied tlie defendants with gas. and sent in 
quarterly accounts for $236.25, which were 
paid by the defendants. The plaintiffs' presi
dent made inquiries about the formal con
tract from time to time from the city clerk 
and tin- chairman of the finance committee, 
and this state of things continued for nearly 
two years, when the plaintiffs wrote to the 
defendants, submitting that there was no 
existing contract, because the formal contract 
had never been executed, and u.ao making 
certain complaints. They also claimed pay
ment on the basis of a quantum meruit, con
tending that there was no binding contract : 
—Held, that by the offer of the plaintiffs 
and the acceptance of the defendants there 
was a concluded agreement ; that the words 
at the end of the acceptance did not qualify 
the acceptance or leave it conditional on the 
execution of a contract. The conduct of the 
plaintiffs shewed that they did not so con- 

i «’rue il, for they immediately after the 
acceptance entered upon and performed their 
I'art of the agreement without first requiring 
any formal contract, sent in their accounts 
fur eighteen months on the basis of the con
tract being in existence, and were paid accord- 
m<ly. Ottawa (las Co. v. City of Ottawa. 
•I Occ. X. 528.

Place of Making — Cause of Action — 
veriedicfion.]—An action to recover a sum 

I of money paid to Hs principal by an agent 
for the sale of goods on commission, in excess

f of what is due, cannot he brought at the 
place in this province where the money so 
paid was deposited to lie transmitted by the 
bunk, if the contract between the parties was 
not entered into at the same place, hut in 
another province. Hamel v. Stapleton, 5 O. 
1*. R. 24,.

Place of Making — Correspondence — 
! Superior Court—Territorial Jurisdiction.] — 
i A contract by eorresiioudeuce is made at the 

place where the acceptance is sent, by letter 
or telegram, to tin- party making the offer.

. Sohmidt v. Crowe, 5 Q. P. R. 361.

Place of Making Purchase of floods— 
| Superior Court—Territorial Jurisdiction.]— 
i A contract made by telephone for the pur- 
• chase of goods to be forwarded by the ven

dor. at the expense and risk of the purchaser, 
is not regarded as having been made at the 

: place from which the goods are sent. 2. The 
receipt by the vendor of letters confirming the 
purchases made by telephone is not sufficient 
to give jurisdiction to the Court of the dis
trict in which these letters are received and 
from which the goods bought have been sent. 
Walker v. (Jcrvais, 5 Q. P. R. 330.

Place of Making—Sale of Hoods—Cir 
! cuit Court — Territorial Jurisdiction.] — 

Where uu order is given to a travelling sales
man to have sent by a carrier goods which 
are at the warehouse of the vendor and are 
afterwards delivered tu the traveller to be 

| forwarded to the purchaser, the contract is 
! made at the place from which the goods are 

forwarded, and the Court of the district in 
which that place is situated has jurisdiction 
in an action for the price of goods so sold 
and delivered. Gravel v. Gendreau, 5 Q. P. 
R. 360.

Purchase of Goods — Correspondence—
I Acceptance — New Terms.] — On tin- 2nd 
; October, O. handed the company's purchasing 
i agent the following letter:—“1 can offer you 
i thirty cars of timothy hay, at $10.50 per 
; ton, on cars at Chewelah, subject to accept- 
! auee in five days, delivery within six mouths.

P.S.— I also agree to furnish seven ears of 
! timothy bay at $10 per ton if above offer 
I for 30 ears is accepted." On the 5th October 
i the company mailed to O. an answer as fol- 
l lows:—“We would uow inform you that we 
! will accept your offer on timothy hay as per 
1 your letter to us of the second instant.

Please ship as soon ns iwssible the orders you 
; already have in hand, and also get off the 
; seven ears at $10 ns early as possible, us our 
' stock is very low. Try and ship us three 
1 or four ears so us to catch the next freight 
| here from Northport. We will advise you 
I further us to the shipment of the 30 ears.
I Should we not be able to take it all in before 
i your roads break up, we presume you will 

have no objection to allowing balance to re
main over until the farmers can haul it in. 
I)o the best you can to get some empty ears 
ai once, as we must have three or four cars 

j by next freight." This letter was received 
I by O. on the 8th October :—Held, per Mc- 
! Coll, C.J., and Martin, J., that the company's 
1 reply was not a complete acceptance. Per 

Wnlkem and Irving, JJ„ that it was a com
plete acceptance. Oppenheimer v. Itrackman 
and Ker Milling Co., 9 B. C. R. :$43.

Telegrams—Completion — Place of Con
tract.]—A contract made by telegraph is not
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complete until the party who has made the 
offer has received from the party to whom it 
was made notification of his acceptance.— 
2. Such a contract is regarded as made at 
th<- place where it has been completed. 
Beaubien Produce and Milling i o. v. Robcrt- 
non, g. K. 18 8. o. 429.

Want of Consensus — Misrepn sentu- 
tion.J—The defendant, negotiating with the 
plaintiffs' agent for the purchase of a 
stacker, was asked to sign an order for one. 
The agent filled up a form of order, and the 
defendant said to him : “ Now, if there is 
anything in this order that binds me to keep 
the stacker if it does not give satisfaction,
I won’t sign it.” To which the agent replied 
that there was not, that he could take the 
stacker out and keep it ten days, and if it 
did not give satisfaction he need not settle 
for it, but could bring it in and leave it on 
the agent's platform at 1$. The defendant 
then signed the order without reading it, as 
he was in a hurry to catch a train. By the 
terms of the order only one day’s trial of the 
machine was allowed, and the buyer, if it did 
not give satisfaction, was to return it to the 
plaintiffs at C. There was a printed direc
tion at the top of the order to give the pur
chaser a duplicate, but none was given to 
him. On receipt of the machine the defend
ant tried it, and, not finding it to work satis
factorily, returned it within ten days to the 
agent at B. At the trial the agent admitted 
that, at the time the order was signed, he 
t bought it provided for a ten days’ trial :— 
Held, that there was no such consensus ad 
idem between the parties as is necessary to 
create a binding contract, and that the ver
dict of the County Court Judge in favour of 
the defendant in an action by the plaintiffs 
for the price of the machine should be sus
tained. and the plaintiffs’ appeal dismissed 
with costs. Foster v. McKinnon. L. R. 4 
C. P. 704, Smith v. Hughes, L. It 0 Q. R. 
ôf>7, and Murray v. Jenkins, 28 8. C. It. 
565. followed. Baults v. Eaket. 11 Man. L. 
It. 597. distinguished. Jones Stacker Co. V. 
(Ircen, 22 Oec. N. 204, 14 Man. L. R. 61.

IX. Novation.

Acceptance of Note of Stranger on 
Account of Debt—Receipt—Liability of 
Debtor.]—Intention to effect novation is not 
apparent from the fact that the note of a 
third party was accepted on account of the 
debt, where a receipt was given as follows : 
*' Received from J. V’. ( the debtor) the note 
of M. S. & Sons for $160 at 30 days, on 
account of pony and buzz planer.” In the 
event of the note not being paid at maturity 
the creditor retains his recourse against the 
debtor for the debt. Cowan v. Vezina, Q. R. 
20 S. C. 7.

Consideration — Collateral promise — 
Oral evidence to alter writing—Costs. Webb 
v. Ottawa Car Co., 1 O. W. R. 90, 2 O. W. 
62.

Substitution of Third Party—Rr1i"f 
Over.]—A party, who is bound under a eon 
dition which has not been fulfilled, and whose 
obligations have been assumed by a third 
partv accepted by the plaintiff, cannot, if he 
is sued for non-execution of the contract 
which he has thus transferred, bring in en

garantie the third person who has been sub
stituted for him. Veilleux v. Atlantic and 
Lake Superior R. H'. Co., 5 Q. P. R. 290.

X. Reformation.

Obvious Error. J—Judgment in 20 Oct. 
N. 359 varied as to interest. Sinclair v. 
Preston, 21 Oec. N. 97. 13 Man. L. It. 22*.

XI. Rescission.

Cancellation in Part — Construit inn 
—Municipal Works—Deductions — Deferred 
Payments — Interest—Payments in Advance 
—Rebates—Damages.]—Article 1091, ( '. 
does not give the owner of works being con
structed under a contract at a fixed price the 
power of cancelling the contract in part and 
maintaining it ns to another part ; it must 
be cancelled in toto or not at all. A muni 
cipnlity agreed to pay for works by promis
sory notes, payable in two years without in
terest, to be delivered to the contractor on 
the completion of the works, and to bear a 
date assumed to be the mesne date of com
pletion of the works as carried on in detail. 
The mesne date was settled ns 15th Decem
ber. 1899, and the notes for the balance due 
were delivered in 1900 :—Held, that interest 
on advance payments made before 15th De
cember. 1899, was payable only from that 
date ; but the interest should be calculated 
on the basis of the actual amounts of the 
advance payments made, and not on the 
basis of the actual cost of the works. Cer
tain of the works were not executed by or
ders from the municipality, and on this head 
a reduction was made from the plaintiffs' 
claim. It appeared that the plaintiffs had, 
at least tacitly, consented to this diminution, 
and made no protest in respect thereof 
Held, that, under the circumstances, the 
plaintiffs could not claim the sum in ques
tion as damages under Arts. 1065, 1691, 
C.O. Town of Maisonneuve v. Banque Pro 
vineiale du Canada, 33 S. C. R. 418.

Conduct—Injunction — Parol Agree' f 
—Statute of Frauds — Part Performing < 
Services—Quantum Meruit—New Trial] - 
Previous to 1891, a verbal agreement wa< 
entered into between the plaintiff and tin- 
defendant, under which the plaintiff was to
be employed in the care and management of 
the defendant’s business, and in return the 
defendant was to afford the plaintiff support 
and maintenance during the defendant's life
time. and at his death was to i.ivc to him 
one-lmlf of a certain island belonging to tk 
defendant. The plaintiff entered upon bis 
duties and continued to perform his side of 
the agreement until August, 1897, when, by 
an injunction order, issuing out of the Equity 
Court, made in a suit in which both the 
plaintiff and the defendant were parties, he 
was restrained from any longer interfering 
with the care or management of the defend
ant’s business, and was compelled to quit the 
island. He accordingly handed over to one 
B., who wits acting under a power of attor
ney from the defendant, all the property of 
the defendant in his possession, and treat
ing the conduct uf tin- defendant as equlvaWt 
to a rescission of the agreement, in the sann* 
month of August brought an action against
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the defendant for the value of his services 
during the six years previous to the issuing 
of the injunction order. The jury found that 
the defendant had annulled and put an end 
Id the agreement on the 3rd August, 1807, 
the day the injunction order was issued, and 
it verdict was found for the plaintiff. In 
December, 1807, some months after the com
mencement of the action, the defendant made 
u deed of the island in question to It. upon 
certain truste, the nature of which did not 
appear in evidence :—Held, that, although 
neither the obtaining of the injunction order 
nor the making of the deed to It. was suffi
cient to sustain the finding of the jury as to 
the annulment of the agreement, and the 
plaintiff ought, therefore, in strictness, to be 
nonsuited, yet, as there was a point of view 
of the facts which had not been presented to 
the jury, and under which the plaintiff might 
lie entitled to recover on a quantum meruit, 
the case should be further investigated, and 
there should therefore be a new trial ; Tuck, 
C.J., and McLeod, J., dissenting. Frye v. 
Frye. 34 N. It. Reps. 569.

Deceit and Fraud—Evidence—Concur
rent Findings of Lower Courts—Duty of 
Second Court of Appeal.]—A sale of timber 
limits to the plaintiff was effected through a 
broker for a price stated in the deed to be 
$112.500, but the vendor signed an acknow
ledgment that the true price, so far as he 
was concerned, was $75,<HM). At the time 
of the execution of the deed a statement was 
made shewing how the purchase money was 
to lie paid, and the vendor signed an agree
ment that out of the balance of the $112,500, 
viz., $46.502.02. the plaintiff was to get $37.- 
•ri00. i.e., the amount of the difference be
tween the true price and that mentioned in 
the deed. The vendor refused to pay over 
this $37,500. on the ground that the plain
tiff and the broker had conspired together to 
deceive him as to the actual price to be ob
tained for the limits, and that the sale was 
u-»t in fact to the plaintiff for $75,000. but 
1,1 the plaintiff’s principals, the grantees in 
the di-ed. for the full consideration of $112,- 
•*<10. and that the plaintiff and the broker 
Were acting fraudulently and seeking by de
ceit and artifice to deprive him of the full 
price at which the sale had been effected, 
lu an action to recover the $37.500 from the 
vendor :—Held, affirming the judgment ap- 
jiealed from, that the acknowledgments signed 
av the vendor settled the rights of the par
ties, unless there was very strong evidence 
to the contrary, and, as there was no such 
evidence, and the circumstances, as found by 
tlie C ourts below, tended to shew that the 
Plaintiff was entitled to the money in dis
pute as the natural result of the transac
tions between the parties, the case was one 
jn which a second Court of appeal would not 
tie justified in disturbing the concurrent find
ings at the trial and of the Court appealed 
trom. V ci lieux v. Ordway. Price v. Ordway, 
24 Oec. N. 109, 34 8. C. It. 145.

Duration—Right to Cancel — Repugnant 
f lames.]—A contract for supplying light to 
« 'pi?*6' <‘ontaine<l the following provisions :

*"is contract is to continue in force for 
not less than 36 consecutive calendar months 
from date of first burning, and thereafter 
until cancelled (in writing) by one of the 
Parties^ hereto. . . . Special conditions if 
f“y- this contract to remain in force after 
the expiration of the said 30 months for the

term that the party of the second pari re
news his lease for the Russell House." After 
the expiration of the 36 mouths the lease was 
renewed for five years longer :—Held, re
versing the judgment of the Court of Appeal, 
1 O. Ii. R. 73, 21 Occ. N. 105, that neither 
of the parties to the contract had a right to 
cancel it against the will of the other during 
the renewed term. Ottawa Electric t o. v. 
St. Jacques, 22 Occ. X. 77, 31 S. C. R. 636.

Improvidence • Absence of independent 
advice. Rogers v. Rogers. 2 O. W. R. 673. 
3-0. W. R. 587.

Misrepresentations — Sale of Mining 
Areas—Evidence—Speculative Property.] — 
in an action to set aside a sale of gold bear
ing areas purchased by the plaintiffs from the 
defendant, who was joint owner with II., the 
plaintiffs relied upon evidence shewing that 
I hey were induced to make the contract by 
certain representations ns to value contained 
in a report prepared by II. and handed by the 
defendant to L., who was acting for the plain
tiffs, as a means of inducing th- iule. Evi
dence was given on behalf of the defendant 
to shew that at the time the report was hand
ed to L., be was given to understand that the 
defendant could uot say anything as to its 
correctness, and that L. must verify it for 
himself. The trial Judge decided the action 
iu favour of the defendant, and on appeal the 
Court iu banc was divided, both as to the 
effect of the evidence and as to the admissi
bility of evidence taken (under au order) 
after the judgment of the trial Judge. Leckie 
v. Stuart, 34 N. S. Reps. 140.

Non-fulfilment of Obligations—Par
ties Both in Default.]—In order that the re
scission of a contract may, by virtue of art. 
1065 of the Civil Code, be adjudged against a 
party who has uot fulfilled the obligations 
of it, it is necessary that such rescission 
should put the parties as they were before 
the contract, and it will not be adjudged if 
its effect will be to enrich one party at the 
exjiense of the other. 2. If one party has 
failed to fulfil his obligations as much as the 
other, he cannot demand against the other 
the rescission of the contract. Dupuis v. 
Dupuis, tj. R. 19 8. C. 500.

Threats—Apprehension.] — In order that 
a father may have the right to rescind a con
tract which lie has made, on the ground of 
threats to his daughter, it is necessary that 
these threats shall have produced an appre
hension in him which is the sole reason of his 
consenting to execute the contract. The 
apprehension of his daughter, if he himself 
did not share it, has no effect upon the con
tract. Giroux v. Yinet. Q. R. 24 S. V. 1.

XII. Sale of Goons.
Delivery—Place—"At,” Meaning of.] — 

A tender by II. to supply coal to the town of 
Goderich, pursuant to advertisement therefor, 
contained au offer to deliver it “ into the coal 
shed at pumping station, or grounds adja
cent thereto, where directed by you. (Mean
ing by a committee of the council.) The ten; 
der was accepted, and the contract afterwards 
signed called for delivery “ at the coal shed." 
A portion of the coal was delivered, without 
directions from the committee, from a vessel
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upon the dock, about 80 feet from the shed, 
and separated from it by a road :—Held, re
versing the judgment of the Court of Appeal 
(lfith November. 1001, unreported). that the 
coal was not delivered “ at the coal shed." 
as provided by the contract signed by the 
parties, which was the binding document:— 
Held. also, that if the contract was to be 
decided by the terms of the tender, the deli
very was not in accordance therewith, the 
place Of delivery not being “at the pumping 
station or grounds adjacent thereto." (See. 
also, 20 Oce. N. 308.) Ilnlmes v. Town of 
Uodcrich, 22 Oce. N. 222. 32 S. C. R. 211.

Failure to Deliver — Counterclaim for 
refusal to accept — Damages. Kennedy v. 
Joyec ( N.W.T. ), 1 W. L. R. 197.

Goods to be Manufactured -Breach— 
Construction of contract — Implied condition 
— Expectancy — Consideration — Property 
passing—Destruction by Are — Appropriation 
of goods to contract. Delaplante v. Tennant.
4 O. W. It. 70. r, o. W. R. 81, 0 O. W. R. 
217.

Lowest Wholesale Price—Special Dis
count.]—By contract in writing whereby the 
defendants agreed, for 3 years from the date 
thereof, to purchase for their business sur
gical instruments manufactured by the plain
tiffs only. tjhe latter contracted to supply 
their products at “ lowest wholesale prices," 
and for all goods furnished from New York 
to allow a special discount of 5 per cent, 
from the prices marked in a catalogue handed 
over with the contract:—Held, that under 
this agreement the plaintiffs could allow to 
purchasers of their goods in large quantities a 
greater discount from the wholesale prices 
than 5 per cent, without being obliged to 
give the same reduction to the defendants. 
Judgment of the Court of Appeal, 4 O. W. 
It. 187. affirmed. Kny-Seheerer Co. v. Chand
ler and Massey. 25 Oec. N. 106 : Chandler 
and Massey v. Kny-Seheerer Co., 36 8. C. It. 
180.

Machine—Extras — Conflicting evidence. 
Pendrith Machinery Co. v. Taylor, 6 O. W. R. 
1010.

Refusal to Complete Delivery —
Breach—Damages — Measure of. Johnston 
v. Hurl (Man.), 1 W. L. R. 565.

Right to Sell Article In Particular 
Territory—Action for price of assignment 
of right—Counterclaim for breach by selling 
in same territory. Delahay v. Congdon, 3 
O. W. It. 034.

Sale of Monument — Sample — Evi
dence.]—In an action for the price of a 
tombstone, the defence was that it was not 
of the design ordered. It had been ordered 
from photographic samples, and an order 
form was filed in. which, when produced at 
the trial, contained the words “ E. M. Lewis 
Reporter Design." which the defendant* as
serted wen not in it when it was signed by 
him, but which were there two or three 
hours later when handed to one of the ven
dors by their foreman who had taken the 
order and filler! in the form. The evidence 
at the trial was conflicting, and the Chan
cellor, trying the case without a jury, dis
missed the action. His judgment was re
versed by the Court of Appeal (1 O. W. It.

602) :—Held, per Taschereau, C.J., that the 
evidence established that the words in dis 
pute were in the order when it was signed, 
and the plaintiffs were entitled to recover : 
Held, per Sedgewick and Davies, JJ„ Milk. 
J., hæsitante, that, even if these words were 
not originally in the order, the circumstances 
disclosed in evidence shewed that the design 
supplied was substantially that ordered;-and 
the judgment appealed from should stand. 
Lewis v. Dempster, 23 Occ. N. 179, 33 S. ('. 
R. 292.

Sale on Credit—Representation by pur
chaser—To whom credit given — Contradic
tory evidence—Liquor License Ordinance— 
Licensee—Restaurant business — Estoppel. 
North American Transportation and Trading 
Co. v. Olsen (Y.T.), 1 W. I* It. 518.

Services Performed — Money paid 
Account — Items — Commission—Evident— 
Admissibility. Pinki v. Western Packing t'o. 
(N.W.T.). 2 W. L. R. 336.

Time of Delivery—Novation—Discharge 
of old contract—Statute of Frauds—Breach 
of contract — Damages — Return of goods 
given in exchange. Clement v. Faircloth t'o. 
(Man.), 1 W. L. R. 524.

Time of Shipment—Fulfilment of pro
vision—Time of loading on cars—Receipt of 
shipping bill—Place of weighing—Departure 
from contract—Mistake — Costs. Perry v. 
Manitoba Milling Co. (Man.), 1 W. L. R. 
541.

Unascertained Goods—Appropriation- 
Passing — Acceptance — Part payment. 
Southampton Lumber Co. v. Austin, 1 O. W. 
It. 578, 2 O. W. R. 638.

XIII. Statute of Frauds.

Absence of Writing — Novation.1- 
M.. who bad agreed with the defendants and 
a number of other lumber manufacturers to 
drive down their logs for them, the defend
ants* contract being an* oral one. arranged 
with the plaintiff to act for him ; the obliga
tion to drive the defendants’ logs to continue 
to a named date, for which the plaintiff was 
to bo paid a specified sum, and if M. did not 
then arrive and take over the drive, the 
plaintiff was to continue it and to ho paid 
a specified sum per day for himself and 
those employed by him. M. did not arrive, 
and the drive was continued by the plaintiff. 
Subsequently. M. having some difficulty in 
paying his men, an oral agreement was en
tered into betwee i M. and the defendant*, 
whereby in <•'isideratioti of M. assigning 
over to them the amounts due him by the 
defendants and other manufacturers, the de
fendants undertook to continue the drive and 
to pay the existing as well as the indebted
ness thereafter to he incurred, the plaintiff 
being instructed and agreeing to continue 
the drive on these terms :—Held, by Robert
son. J.. that there was a new contract 
founded on new and substantial considera
tion. so that the Statute of Frauds did not 
apply. On appeal to a Divisional Court the 
judgment was affirmed, on the grounds (0 
of novation, or (2). even if M.'s indebted
ness still continued, the moneys coming to
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nim Inning been mined t<> the defendants 
h|miii their express promise to pay the in
debtedness thereout, and the plaintiff having 
continued the drive on such terms, there was 
a binding obligation to pay him, and that in 
either view the Statute of Frauds did not 
apply. Bailey v. Gillies, 22 Occ. N. 289, 
4 0. L. K. 182. 1 O. W. It. 325.

Failure to State Terms—Anditm Par- 
turn—Conditions—Impossibility of Perform
ance.|—The plaintiff, having recovered judg
ment for $542.50 against O’16., issued a gar
nishee order against the defendant, and an 
issue having been ordered the trial Judge 
held that the agreements between O’B. and 
the defendant, by virtue whereof the alleged 
indebtedness arose, did not comply with the 
Statute of Frauds, inasmuch as the parties 
had omitted to state therein the terms actually 
agreed upon, and decided the issue in favour 
of the defendant:—Held, on appeal, that the 
promise made by the defendant and now 
sought to be enforced against him was nudum 
pactum. 2. That O’B. and the defendant in 
reality came to an agreement in ignorance 
of the fact that its performance, in view of 
the conditions it was contingent upon, was 
impossible. Manley v. Mackintosh. 10 B. C. 
It. 84.

Interest in Land Part Performance— 
Evidence.]—M. leased land to his two sons 
S. and W„ of which 50 acres was to he in 
the sole tenancy of W. in an action by M. 
against S. for waste by cutting wood on the 
50 acres, the defence set up was that by 
parol agreement, in consideration of S. œn- 
vp.ving 10ft acres of his land to W., lie was 
to have a deed of the 50 acres, and having 
so conveyed to W., he had an equitable title 
in the latter. M. admitted the agreement, 
hut denied that the land to be conveyed to 
S. was the 50 acres:—Held, per Nesbitt and 
Idington, JJ„ that the conveyance to W, 
was n part performance of the parol agree
ment, and the Statute of Frauds was no an
swer to-the defence. The majority of the 
Court held that, as the possession of the 50 
acres was referable to the lease ns well ns to 
the parol agreement, part performance was 
not proved, and affirmed the judgment ap- 
ra'aled from in favour of tl><* plaintiff (37 N. 
8. Heps. 23) on this and other grounds. 
Vcuoi. r v. Meisner, 25 Occ. N. 101, 36 S. C.

Master and Servant —Fmffoyment for 
an Indefinite Term—Damages.]—A sub-con
tract to employ a person as a salesman so 
long as the employer's contract with third 
persons might remain in force, that contract 
being terminable at any time, is not within 
the Statute of Frauds, for the sub-contract 
may or may not continue for a year. Such 
a sub-contract does not come within s. 5 of 
the Master and Servants Act. R. 8. O. 1807 

j t. 157. The employers' contract came to an 
| by the voluntary dissolution of their 

firm:—Held, that this voluntary dissolution 
"peratod as a wrongful dismissal of the plain
's under his sub-contract, and that, although 

'fie probable duration of the contract anc: 
''inaequently of his sub-contract would have 
'•‘en, apart from the dissolution of partner - I , uncertain, he was entitled to sub-

I yantial and not merely nominal damages. 
I ™ , 'X RudA 22 0<v- N. 113. 3 O. L. R. | ® i o. w. r. lie.

Memorandum — Signature—Conflicting 
Evidence.J—Action for damages for breach 
of a contract for the delivery of flour. The 
writings relied on were; (!) paper signed 
by plaintiffs and addressed to defendants, to 
enter order for 2.1HKI barrels of flour and to 
have option for 3,(XX) barrels more with de
livery as required. (2) Tin- entry made in 
the contract book of the defendants in these 
words: 11 l'.XM. Dec. 30. By 2,000 P. Rose 
$4.10—cash discount of one lier cent.” This 
appeared as one of a series of orders under 
heading on the page of Nasmith Co.. and 
formed an item of nil account which began 
in the book in 1800. On the fly sheet of 
the liook was stamped the name of defendants 
with words in red ink above it, “ New ac
count, 1st June, 1002:’’—Held, that the con
tract sued on by the plaintiffs was not proved 
against defendants according to the require
ments of the Statute of Frauds. Nasmith 
Co. v. Alexander Brotrn Milling and Eleva
tor Co.. 4 O. W. R. 451, 25 Occ. N. 38, 9 O. 
L. R. 21.

Oral Agreement for Use of Roadway
—Part Performance—Evidence — Unsigned 
Draft of Agreement.] — Where the defend
ants' predecessors in title induced and allowed 
the plaintiff’s predecessors in title to remove 
their house and fence and give up their land 
for the purpose of improving the entrance 
to the street in the way they wished, there 
was sufficient part performance to take an 
oral agreement for the use of a roadway, 
though relating to an Interest in land, out of 
the Statute of Frauds; and unsigned drafts 
of such agreement containing alterations pro
viding for the part maintenance of the way 
by the plaintiff's predecessors in title, which 
obligation is entirely disclaimed by the plain
tiff. are not admissible In evidence where they 
were not shewn to the parties to the agree
ment when giving evidence, and no explana
tion as to them was sought from the parties. 
F air treat her v. JJoyd, 36 N. B. Reps. 548.

Promise to Become Answerable for 
Debt of Another — Form of Action— 
Pleading.]—In an action against the defen
dants M. and (1. for work done and materia** 
provided by the plaintiff for the defendants, 
ar the defendants’ request, the evidence 
shewed that the defendant G. entered into a 
contract with the defendant M. for the build
ing of n house, and that the defendant M. 
employed the plaintiff to do the work of 
painting and glazing. M. failed to make pay
ments to the plaintiff ns agreed, and the 
plaintiff thereupon went to G.. who told him 
to go ahead and he would see him paid :— 
Held, that, as there was no evidence to shew 
that t\e defendant M. was to be discharged, 
the promise made by the defendant G. was 
within s. 4 of the Statute of Frauds, and. 
not having been made in writing, could not 
lie enforced :—Held. that, in view of the form 
of action, there was no necessity for pleading 
the statute, and that judgment was riehtlv 
given in favour of the defendant G. Boor- 
stein v. Moffatt, 36 N. R. Reps. 81.

XIV. Timber.

Delivery of Timber—Correspondence— 
Evidence — Non-eomp'etion of contract. 
McGibbon v. Charlton. 1 O. W. R. 828.
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Logging - Moue) s advanced — Scaling 

logs—Conditions of contract. Lequime v. 
Brown (B.C.), 1 W. L. K. l'.Ki.

Oral Contract—Sale of Interest in T m- 
her Limit—Part Performance — Statute of 
Fraude — Amendment — Partnership. ]— 
The plaintiff, who had an interest in a con
tract for driving logs, brought an action 
against the defendant, who had au interest 
in a timber limit, alleging that by an oral 
agreement the defendant bad agreed to give 
him (the plaintiff) half his interest in the 
timber limit in consideration of an interest 
in the log driving contract. It was shewn 
that the defendant had received an equal 
share with the plaintiff ($2,330.27) of the 
profits of the driving contract. The defen
dant alleged that this was a return for bis 
services in driving the logs, and denied any 
agreement to pay the plaintiff any share of 
the profits from the timber limit :—Held, 
that a contract for an interest in a timber 
limit is a contract for an interest in land 
within the Statute of Frauds. That the 
division of the profits of the driving contract 
was not a sufficient part jierformance *o take 
the case out of the statute, as it, at the 
most, could only be regarded as payment of 
the purchase money. That there was no evi
dence that the timber limit was held as part
nership pror erty, and, even if it was so. that 
it did not f< How that a transfer by one partner 
of his inteiest would not be within the sta
tute. Ilad the evidence of the alleged agree
ment been clear and satisfactory, leave to 
amend and recover the consideration paid on 
the footing of the contract might have been 
given. But. as the verdict of the jury was 
so manifestly against the evidence, the action 
was dismissed, and leave given to the plain
tiff. if so advised, to bring a new action to 
establish the oral agreement and recover the 
purchase money. Judgment of Teetzel, J., 
2 O. W. R. 714, reversed. Hocffler v. Iricin, 
25 Occ. N. 32, 2 O. W. R. 714, 1 O. W R. 
172.

Sale of Timber — No provision as to 
time of performance—Reasonable time —Time 
for commencement and completion of work— 
Notice — Trespass — Damages—Injunction. 
Johnson v. Dunn (B.C.t, 2 W. L. R. 317.

Sale of Timber—Terms of Payment.]— 
The appellant held rights in unpatented lands 
and agreed to sell the timber thereon to re
spondent, one of the conditions as to payment 
therefor being that, as soon as the Crown 
grant issued, the respondent should “ settle ’* 
a judgment against the appellant, which, they 
both understood, could at that time be pur
chased for $500. On the issue of the grant, 
about six months afterwards, the judgment 
creditor refused to accept $500 as full settle
ment at the latter date, and he took proceed
ings to enforce execution for the full amount. 
The execution was opposed on behalf of the 
appellant, the respondent becoming surety 
for the costs ami being also made a party 
to the proceedings :—Held, affirming the judg
ment in 10 B. C. R. 84, that the agreement 
to settle the outstanding judgment was not 
made unconditionally by the respondent, but 
was limited to settling it for $500, after the 
issue of the Crown grant for the land 
Held, also, Davies, J., dissenting, that the 
costs incurred in unsuccessfully opposing 
the execution of the judgment, upon being 
paid by the responden , were properly clmrg- 
able against the appellant. O'Brien v. Mac
kintosh, 24 Occ. N. 116, 34 8. C. R. UK).

Towing—Delivery of Logs—Lost Logs— 
Payment for.] — Under a contract to low 
logs, the owner of the tug is entitled to bo 
paid only for the logs delivered ; and where 
the special term that he is to be paid for 
logs “ lost or not lost " is relied on, it must 
be proved specifically. Pacifie Towing Co. \. 
Morris. 11 B. C. R. 173

XV. Work and Labour.

Agreement to Work Adjoining 
Homesteads Jointly — Partnership - 
(ioods purchased—Account — Counterclaim. 
Furlong v. Thomas (N.W.T.), 2 W. L. It. 
188.

Appliances for Work—Use of by con
tractor—Tacit Permission—Injury by defects 
in—Action against Contractor—Relief Over 
against Owner—Evidence.] — A contractor 
who undertakes a work at a fixed price, by 
a contract containing no stipulation as to 
the construction of scaffolds necessary for 
such work, although such scaffolds have l>een 
previously erected by the owner for us.- in 
other works being executed at the same 
time, is considered to have contracted with 
the tacit understanding that he may use the 
scaffolds, especially if he makes use of them 
with the knowledge and approval of Hie 
owner.—Therefore, if, in consequence of de
fects in the construction of such scaffolds, 
an accident happens, the contractor, being 
sued on account of injuries sustained there
by, has a right to call upon the owner of the 
scaffolds for relief over.—2. Th » costs of the 
scaffolds ns compared with the contract 
price, as well as the uselessness of having 
new scaffolds, are properly the subject of 
evidence in such an action. Tardivel v. 
Fabrique de St. Jean Deschaillons. (). R. 
13 K. B. ».

Assignment—Payment for work done— 
Estimates—“ Moneys due "—Moneys reHiined 
as guarantee—Moneys payable to contractor 
—Ciaims of lien-holders, assignees, and cre
ditors—Priorities — Marshalling. Re Ban
yan and t'anadian Pacific R. IV. Co., 5 0. 
W. R. 242.

Breach -Refusal to allow contractor to 
complete—Construction of contract —Pay
ment—Default—Damages. Williams v. . 11- 
pen « Oil and Oas Co., tl O. W. R. 401.

Breach — Wrongfully preventing con
tractor from completing—Delay — Damages. 
Reiner v. Ross, 6 O. W. R. 25.

Breach by Contractors—( ouipletion of 
work by employers—Notice — Assent—Rea
sonable expenditure—Recovery — Condition

j precedent. Toronto Harbour Commissioner*
I v. Sand and Dredging, 2 O. W. R. 1178.

Damages for Delay — Liquidated Dam
ages or Penalty—Part Performance—Useful 
Occupation—Extras—Time.) —Where dam
ages or a penalty have been stipulated in 
advance for delay in the completion of a eon- 
tract for work, the party for whom the work 
was done is entitled to recover such sum, 
without being obliged to prove the actual 
amount of damage suffered,—the object oj
the clause being to obviate the .... *ssity of

1 determining the amount of the damages
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nn nctiou at law or expertise.—2. A contrac
tor, restricted as to time for the execution of 
ii contract, who undertakes extra work in 
connection with the same contract, without 
stipulating for additional time, is not relieved 
from responsibility for the penalty or dam
ages fixed by the contract for delay in the
completion of the work.—8. Work le not

performed in part,” within the meaning 
of Art. 1076, C. C., where the owner cau- 
uot have useful occupation of the portion 
completed. McDonald v. Hutchins, Q. It. 12
lx IV 4VI).

Discharge of Contractor—Architect— 
Fraud. Anderson v. Chandler, 1 O. W. It.
417. 2 O. XV. It. 186.

Expenditure — Indemnity.]—A contract 
for the performance of work for a block price 
may be cancelled as to a portion of such 
work, by the party for whom it is to be per
formed, subject to the obligation of indemni
fying the other party for any expenditure 
made by him in connection with the work 
cancelled, as well as for the loss of any 
prolit which lie would have made thereon 
had the contract been wholly executed. 
Town of Maisonneuve v. Banque Provinciale 
du Canada Q. H. 12 K. It. 490. 33 S. C. R.
418.

Failure to Complete—Employment of 
person to finish work--Counterclaim—Dam
ages for bad work. Kingman v. Mitchell (N. 
W.T.), 2 XV. L. It. 522.

Labour and Materials - Failure to 
complete to satisfaction of defendants— 
Adoption of work and materials—Costs. 
Smith v. Toronto General Hospital Trustees. 
ii 0. XV. It. WO.

Paving Work—Measurements — Certifi
cate of engineer. Guelph Paving Co. v. 
Town of Broekvihe. 4 O. XV. It. 483, 5 O. XV. 
R. (EM

Payment— Quantum me ru i t—Pleading— 
Amendment after trial and appeal—Claim 
on quantum meruit changed to claim on 
contract — Judgment — Terms—Parties — 
Costs. Patriarche v. Town of Orillia. 3 O. 
W. It. 595, 723.

Preparation of Literary Work—Em
ployment of editor by publishers—Right to 
literary materials — Replevin. Morang v. 
Hopkins, 2 O. XV. R. 285, 708.

Preventing Contractor from Exe
cuting XVork — Cancelling contract—Con
duct justifying cancellation—Refusal to pro
ceed—Architect's certificate—Delay—Evid
ence-Appeal on questions of fact. Sloanc 
V. Toronto Hotel Co., 5 O. XV. It. 460.

Proof of Contract—Servant or con
tractor—Burden 'f proof—Damages for de
fective work — Traite discounts — Right of 
master to credit for—Counterclaim—Costs, 
tiroron v. Vandervoort, 2 O. XV. R. 742.

Railway Work — Sub-contractor — 
Knowledge of terms of principal contract— 
Remuneration—Damages for breach—Count
erclaim. Carroll \. Gilbert, 3 O. XV. R. 357.

Services—Account — Reference—Report 
—■Appeal. Rabhitts v. McMahon, 6 O. XV. 
R. 716.

Services—Implication of promise to pay 
for—Circumstances shewing intention—Pro
fessional services—Officer of Court. Will- 
cot v. Barclay, 6 O. XX'. R. 322.

Smelting Sampling Ores — Mine Own
er's Representative—Authority—Ores Impro
perly .Sampled — Method of Estimating 
I unies.\—A contract between mine owners 
and smelter owners provided inter alia that 

i the ores supplied by the former to the lat
ter should be sampled within one week after 
shipment. The evidence shewed that “ uuto- 

1 mat ic ” or machine sampling hud displaced 
the old method of 11 grab ” or “ shovel ” 
sampling and hud been in vogue for about 
twenty years:—Held, per Hunter, C.J., and 
XX'ulkem, J., that the contract was entered 
into on the footing that the sampling was to 
be done automatically. Per Drake and Irv
ing, J J.—-The contract permitted any mode 
of sampling, so long as it was done properly, 
and the true value of the ore was arrived 
at. A mine owner’s representative at a 
smelter for the purpose of watching the 
weighing and sampling of ores, so that the 
mine owner may be satisfied as to the cor
rectness of the weight and sampling, has 
no authority to consent to a method of samp
ling not allowed by the contract. XVhere 
the smelter returns of ore of average char
acter sampled either negligently or in a 
manner not contemplated by contract, shew 
a value below the average, the probable value 
of the ore will be estimated by the Court by 
taking the average value of a certain uum- 

! her of lots immediately before and after th« 
lots in dispute. Le Roi Mining Co. v. North- 
port Smelting Co.. 24 Dec. X. 32. 10 B. C. 
It. 138.

XVarranty -Heating of Building—Con
struction—Judge's Charge—Condition Prece
dent— Allowance for Defects—Admissions— 
Mistake—Substantial Performance—Waiver
—Quantum Meruit.]—Action to recover the 
contract price of putting a hot water heat
ing apparatus into a building for the de- 

i fendant. The contract provided “ as the 
1 essence " that “ the heating of the entire 
j building shall, easily and without forcing 
I the boilers, maintain throughout the build

ing a temperature of not less than 65 degrees 
I Fahrenheit in the most severe cold.” The 

trial Judge charged the jury (inter alia) 
that the contractors were bound to supply 

i a system which would easily maintain 65 
degrees without forcing the boilers; that 
they were' bound to put in a radiating sur
face to the percentage named in the contract 
in any event, and if a greater surface was 

: necessary, in order to produce the 65 degrees, 
they were bound to furnish it: that the 

i maintenance of the 65 degrees was necessary 
, to entitle the plaintiffs to recover: that if 
1 the jury found that the system was not 
i capable of maintaining the required tem

perature, they must find for the defendant, 
! and must not take into consideration the 

question of the amount which would be 
required to alter the system to render It 

j capable of giving the required temperature ; 
j that the defendant was not bound by an ad- 
I nission in a letter as to the amount due by 
! him, so long ns the plaintiffs had not al

tered their position by reason of the admis- 
i sion, and the defendant was not precluded 
! from shewing that the admission was a mis

take. The jury found a verdict for the de-
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fendant :—Held, that there had lieon no mis
direction. The questions of the '* substan
tial performance " of a contract and of the 
waiver of a special contract and the sub
stitution of a new contract to pay according 
to a quantum meruit, discussed. Toronto 
Radiator Mfg. Co. v. Alexander. 2 Terr. L. 
It. 120.

Water Power—Construction of Dam— 
Agreement to Pag for Damages bg Flooding 
—Indemnity—Protective Work#.]—Owing to 
the condition of the locality and the char
acter of certain improvements made for the 
purpose of increasing the water power at 
Charohly rapids, in the Richelieu river, the 
par'ies entered into an agreement respect
ing the construction of dams and other 
works at the locus in quo, and it was pro
vided that the company should assume the 
responsibility and pay for all damages caused 
by “ flooding of land, bridges, or roads, if 
any. as well as all other damages caused " 
to the plaintiff *' during nr bv reason of " 
the constructions : — Held, reversing the 
judgment appealed from, that, under the 
agreement, the plaintiff could recover, only 
such damages as he might suffer from' time 
to time in consequence of the floods at cer
tain seasons being aggravated by the con
structions in the stream, and that, in the 
special circumstances of the case, the Courts 
below erred in decreeing the construction of 
prof -etive works, inasmuch as the company 
were entitled to take the risks on payment 
of indemnity ns provided by the contra-t. 
dumbly Manufacturing Co. v. Willct 24 
Or. N. 204, 34 8. C. R. .102.

Work And Labour—Substituted Con
tract—Consideration — Extras.]—The plain
tiff. who had contracted to supply materials 
for re-seating a church, contended that, under 
the terms of his contract to furnish, among 
other things. “ pew ends, divisions, sent, lin
ing. book racks,” for a lump sum, “ sent, 
lining,” should rend “ seat-lining," and that, 
under this term, he was only bound to fur
nish the materials of which the seats were 
to be constructed. The defendant's conten
tion was that the “ lining was intended to 
go over the old wainscoting—Held, that 
to admit the plaintiff's contention would be 
*o ignore the actual reading, and to give an 
unusual and improper meaning to the word 
“ lining " so ns to materially vary the terms 
of the contract, and a promise, if any, to 
pay for such lining as an extra could noi 
be supported, the performance by a contrac
tor of what he is already bound to do not 
being a consideration to support such a pro
mise : and quaere, whether the settlement in 
this way of n bona fide dispute between the 
parties, ns to he meaning of the terms used, 
would constitute sufficient consideration for 
the alleged promise to pay. Dempster v. 
Mould. 37. N. 8. Reps. 330.

XVI. Other Cases.
Advertising Privilege s—Renewal—T’n- 

certainty—Invalidity — Construction of con
tract. Henning v. Toronto R. 1C. Co.. f> O. 
W. R. 227.

Agreement for Maintenance — Con
sideration — Conveyance of Property—Evi
dence to Vary Agreement—Reformation—De
tinue—Damages 1—In an action to recover 
certain personal property which, it was

alleged, the defendant unlawfully detained, 
the defendant relied upon ;.n agreement, en
tered into between the plaintiff and him, 
whereby the plaintiff, in consideration that 
the defendant would provide him with suffi
cient and comfortable maintenance during his 
lifetime, agreed to convey to the defendant 
his real and personal property. The docu
ment put in evidence in support of the de
fence set up contained no reference to per
sonal property :—Held, that parol evidence 
could not be introduced to vary the terms 
of the written document, and that the plain
tiff was entitled to judgment ; and if, through 
fraud or mistake, the personal property was 
omitted from the written agreement, the de
fendant had his remedy in a proper action to 
have the agreement reformed. The damages 
assessed for the detention of the personal 
property being excessive, the Court directed 
a reference back to the County Court Judg 
who had tried the action, to make a new 
assessment. (luiou v. Thibeau, 30 X. S. 
Reps. 542.

Board and Lodging—Bequest in lieu of 
payment—Lapse. Larosc v. Ottawa Trust 
and Deposit Co., 1 O. W. R. 210, 809.

Broker—l'rotits on stock transactions — 
Evidence of agreement — Security—Redemp
tion. Sherlock v. Wallace, 1 O. W. It. 54, 
303.

Carriage of Goods — Bill of Lading — 
Provision as to Forum for Determining Dis
putes — Ousting Jurisdiction of Supreme 
Court of Nova Scotia.] — A bill of lading 
which formed the contract for the carriage of 
goods by the defendants from Halifax, N.8., 
to Liverpool, G.B., and their d°livery thet* 
to a steamer of the Cunard line, -o be carried 
to a port in Italy, contained a condition that 
“ any claim or dispute arising on this bill of 
lading shall he determined according to Eng
lish law in England.” The defendant failed 
to deliver the goods to a steamer of the 
Cunard line, ns agreed, at Liverpool, but deli
vered them to a slow and inferior steamer 
of another line, on account of which accept
ance of the goods was declined, and the con
tract of purchase cancelled. An action for 
damages was brought in the Supreme Court 
at Halifax :—Held, that the Court had no 
jurisdiction, and that the action must be dis
missed. Hart d Son. Limited, v. Furness, 
Withy d Co., Limited, 37 N. S. Reps. 74.

Carriage of Goods—Freight rates—his- 
pute—Correspondence — Construction. Pacific 
Cold Storage Co. v. Tronghton (Y.T.), 1 W. 
L. R. 520.

Commercial Usage—Custom of the Par
ties—Principal and Agent—Broker—Evidence 
—Commencement of Proof in Writing.]— 
An allegation of a custom and commensal 
usage is good in law, especially when it is 
alleged that this custom and usage have 
always been accepted by the parties in their 
business dealings and particularly in the 
transaction which was the basis of the action. 
An order to a broker or agent, to sell gods 
on commission, is a civil contract which can
not be proved by oral testimony, and. In a 
suit by such agent to recover his commission, 
he cannot testify in his own favour. ! - 
until he has offered commencement of proof 
in writing. Laflamme v. Dandurand. Q. R. 
2G S. C. 499.
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Condition Precedent— Might of Action.] 

—In a contract for the construction of works, 
it was provided that the works should be fully 
completed at a certain time and that no 
money should be payabli* to the contractors 
until the whole of the works were completed. 
In an action by the contractors for the full 
amount of the contract price, the trial Judge 
refused leave to amend the claim by adding 
a count for quantum m<\ lit ; found that the 
works were still incomplete at the time of 
action ; but entered judgment in favour of the 
plaintiffs for a portion of the contract price, 
with nine-tenths of the costs. The defendant 
alone appealed from this decision, and the 
judgment was affirmed by the Court of Re
view:—Held, reversing the judgment appeal
ed from, that, as the whole of the works had 
not been completed at the time of the insti
tution of the action, the condition precedent 
to payment had not been accomplished. and 
the plaintiffs had no right of action under 
the contract. Whiting v. Blondin, 24 Occ. N. 
203. :i4 8. C. R. 453.

Consideration — Public Exhibition — 
Competition for Medal — Competition Insti
tuted by Manager of Exhibition — Scope of 
Duties.]—Three proprietors of blends of tea. 
exhibiting their teas at a public exhibition 
held by the defendant society, allowed their 
teas to be judged by a committee appointed by 
the society, in competition foi a gold medal 
offered by the society. During the exhibition 
'•acli of the competitors served the public 
Gratuitously with samples of made tea, and 
i.a was served by them to the committee in 
the same way that it was served to the 
public. The committee having awarded the 
medal to the plaintiff, a competitor:—Held, 
that there was consideration for the offer, 
entitling the plaintiff to the medal. Where 
the executive of the above society adopted a 
resolution to award medals to all displays of 
merit or excellence of goods on exhibition, the 
awards to be made by regularlv appointed 
judges, and the general manager of the ex
hibition. who was a vice-president of the 
executive, and a member of a committee of 
three to appoint judges, thereupon arranged 
the above competition, and. with a co-member 
of the committee to select judges, named the 
judges for the competition, it was held that 
the competition must be taken to have been 
instituted by th< society. Peters v. Agricul
tural So,-iety of District 8+, 25 Occ. N. DO. 
3 N. R. Kq. 127.

Delivery of Scrip — Rreach—Return of 
deposit—Principal avd agent—Authority of 
agent—Costs. McDougall v. Bull (N.W.T.), 
2 W. I,. R. 103.

Division of Profits-—Partnership—Ques
tion of fact — Onus—Appeal. Rat Portage 
Lumbrr Co. v. KendaU. 1 O. W. R. 197, 528.

Dominion Lands Act — Assignment of 
Merest in H mestead before Patent Issued— 
Invalidity of Agreement.]—The defendant 
made a homestead entry of land, and after
wards, finding cement upon it, made an agree
ment with the plaintiff to give him a ore-half 
mterest in all cement deposits on the land, 
ibe plaintiff claimed a declaration that he 
was the owner of a half interest in the lands, 
anil that the defendant should he ordered to 

10 him. The defendant raised the 
point that the agreement between him and

the plaintiff was illegal and void, being in 
contravention of the provisions of the Do
minion Lands Act, It. S. V. c. 54, s. 42. as 
amended by (SO & (SI V. c. 29, s. 5:—Held, 
that a nonsuit should be entered, without 
costs. The invalidity of the agreement went 
to the root of the whole action, and the plain
tiff could not recover, in the present case 
the jHiint involved was not merely a penalty 
imimsed upon an infringement of some pro
vision of the statute, nor a mere prohibition : 
the statute says iwsitively that the act in 
question, viz., every assignment or transfer 
of homestead rights and eve y agreement to 
assign or transfer any homestead right, or any 
part thereof, after patent obtained, made or 
entered into before the issue of the patent, 
“shall be null and void." Cumming v. Cum 
mitig, 24 Occ. X. 4tMS.

Exchange of Lands -Change of Bound
ary Line—Executed Agreement—Removal of 
Fence — Enforcement against Successors in 
Title — Deed — Mistake in Description—Ad- 
verse Possession—Statute of Limitations.]— 
The predecessors in title of the plaintiff and 
defendant, for the purpose of “squaring" 
their respective lots of laud, entered into an 
oral agreement to make a change in the direc
tion of the boundary line between them, and 
to excl nge the triangular pieces of land 
lying betv en the old line and the new. The 
arrangement so entered into was completed by 
the erection of a new fence on the substituted 
line, and by the making of Improvements. 
By an inadvertence in drawing the plaintiff's 
deed, the original instead of the amended de
scription was followed :—Held, that both the 
plaintiff and defendant were bound by the 
arrangement entered into bv their predeces
sors in title: that the defendant had acquired 
equitable rights which the Court would pro
tect : and that, irrespective "if the Statute* of 
Limitations, the fact that, at the time of the 
conveyance to the plaintiff, ti e laud claimed 
was in the adverse possession of another 
party, was sufficient to prevent her from 
ictovering. Holcstcorth v. Fitch, 37 N. S. 
Reps. 143.

Fraud in Reducing to Writing —
F’oreigner—Void agreement—Sale of stand
ing timber—Interest in land—Execution by 
wife—Construction of contract. Lasjinski v. 
Campbell, 1 O. W. R. 114.

Payment for Services — Proof of con
tract—Jury—X'onsuit. Dotcling v. Dowling, 
2 O. W. R. 422.

Printing of Reports — Assignment by 
printers of claim for payment—Subsequent 
assignment for creditors—Sale of claim by 
assignee—Rights of vendee—Judgment—Set
off. Langley v. Law Society of Upper Can
ada. 1 O. W. R. 143, 718.

Religions Society—Expulsion of Mem
ber—False Imprisonment—Compensation for 
Ser ices—Statute of Frauds—Publie Policy 
—Residence of Society—Branch in Ontario— 
Jurisdiction.]—Action to recover the value of 
plaintiff's services to a religious society, in
corporated in France, having branches in 
United States, Quebec and Ontario, these ap
pearing to be separate corporations. The 
plaintiff became a member in United States 
and took vows of povt rty, chastity and obedi
ence required of an “aspirant.” in which con
dition the plaintiff remained until dismissed.
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lu 1001 she was transferred to Mount Hop»- | 
Institute at the city of Londou Ontario, 
where she remained until the following month 
of June, when, ill consequence of great dis
turbance and destruction of property iu the 
Institute ascribed to her, she was removed to 
langue Pointe Insane Asylum in the Province 
of Quebec, upon certificate of two physicians 
that she was insane. Here she remained 
until the following September, when she was 
declared cured and was discharged. During 
this time the Mother Superior reported these 
facts to the society in France, and obtained 
a release from her vows for the plaintiff, an1' 
on being released from the asylum she ex« 
cuted a release under seal, before a notary 
iu the city of Montreal, whereby, iu con
sideration of $800, then paid h« ", she re
leased the society, the Mount Hope Institute 
mid Les Dames Religieuses du Sacre Cœur, 
and all persons members of the society, from 
all actions, debts, etc. Shortly after the plain
tiff brought this action against the society, 
the Mount IIo|>e Institute, and Elizabeth 
Sheridan, claiming wages, damages for wrong
ful dismissal, false imprisonment and impu
tations of insanity; contending thatishe was 
not insane at any time :—Held, in answer to 
several defences—1. Thai there was jurisdic
tion: 2. That the defence of the Statute of 
Frauds fails, see McGregor v. McGregor, 21 
Q. B. 424 ; 3. Action dismissed ns against the 
Mount Hope Institute (it being clearly a 
separate corporation, incorporated by a Cana
dian statute), on grounds that plaintiff never 
had any contract with this Institute, and for 
some reason wts also dismissed against the 
Mother Superior of that Institute; 4. The 
document executed in Quebec held binding, 
the plaintiff failing to shew that the defen
dants had taken any undue advantage of her. 
Archer v. Society of the Sacral Heart of 
Jesus, 2 O. W. R. 847, 5 O. W. R. 113, 9 O. 
L. It. 474.

Remuneration for Services—Quant'm. 
White v. 1 I arris, 3 O. W. R. 352. <120.

Seal—Undisclosed Principal — Partnership 
—Amendment.]—P. sold mining areas, and 
was paid part of the price. The purchaser 
bigued an agreement under seal that he would 
organize a company to work the areas ami 
•,ive P. stock for the balance at the market 
price. H. organized a company, which re
ceived a deed of the land and did some work, 
but finally ceased operations. Only a small 
part of the stock was sold, and none was 
given to P. who brought an action against the 
purchaser II.. in which he alleged that the 
latter was a partner of the purchaser, 
and that the agreement was signed 
on behalf of both. The purchaser did not de
fend the action:—'Held, that no action could 
lie against II. on the agreement under seal 
not signed by him, even if it was for his 
benefit, and a seal was not necessary. The 
Court refused to interfere with the discretion 
of the Court below in refusing an amend
ment to the statement of claim. Porter v. 
Felton, 23 Oce. N. 213, 33 8. C. R. 449.

Services as Agent--Promise of employ 
ment—Recovery or money for breach. Man
ning v. Small, 2 O. W. R. 2114.

Services by Near Relatives—Implied 
Right to Remuneration — Presumption.] — 
The presumption against an implied right to 
remuneration for services rendered by near

relatives arises only when the persons render
ing the services, and those to whom they are 
rendered, are in effect living together us mem
bers of the same household, but even where 
this is not the case the implied right to ré
munéra lion may in the case of near relatives 
be negatived on very slight grounds The 
Court held on the facts in this case that the 
plaintiff, a married woman who left her own 
home to nurse her sister, was not entitled to 
remuneration for her services. Mooney v. 
tirout, 23 Occ. N. 327, 0 O. L. R. 521.

Setting Aside Improvidence — Absence 
of independent advice. Rogers v. Rogers, 2 
U. W. R. <173.

Supply of Light to Building Rat <>f
payment—Continuance after expiry of period 
— Acquiescence. St. Thomas Has Co. y. 
Donley. 2 O. W. R. 209.

CONTRAINTE PAR CORPS.

See Abbest.

CONTRIBUTION.

Costs of Former Action—Joint defence 
— Agreement — Evidence — Counterclaim 
Money puid for timber—Failure of considera- 
tion—Set-off—Costs. Reece v. Payne, 3 0. 
W. It. 712.

See Bills or Exchange and Promissory

CONTRIBUTORIES.

See Company.

CONTRIBUTORY NEGLIGENCE.

See Innkeepeb — Master and Servant - 
Neoi.iuence—Railway — Street Rail
ways—Way—Trial.

CONTROLLER.

See Municipal Elections.

CONTROVERTED ELECTIONS.

See Municipal Elections—Parliamentary 
Elections.

CONVERSION.

Goods Obtained by Fraud — SêU to
Innocent Purchaser — Title—“ Agent 
trusted with the Possession"—R.S.O-e.150.1 
—One McK., who was in the habit of taking
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orders from persons desirous of obtaining the 
plaintiffs' machines, anil forwarding the 
orders to the plaintiffs to be tilled, but who 
was not employed by the plaintiffs to sell 
their machines, by a course of falsehood 
and forgery obtained a machine from the 
plaintiffs, which lie sold to the defendant, and 
the price of which he received from the de
fendant, who believed that he was purchasing 
from McK. and did not know the plaintiffs 
in the transaction, while the plaintiff's be
lieved they were selling to the defendant, 
hiving received an order for the machine and 
n irotnissory note for the price, both purport
ing to be signed by the defendant, whose 
Mgunture wai forged by McK. :—Held, in 
m action for conversion of the machine 
that McK; never had any title thereto, and 
therefore at common law could pass none to 
the defendant, and at common law there 
was no defence; nor was McK. an "agent" 
of the plaintiffs or “ intrusted with the pos
session " of the machine, within the meaning 
of It. S. O. 18U7 c. 100; and therefore the 
plaintiffs were entitled to succeed. Ontario 
Wind Engine and Pump Co. v. Lockie. 24 
Occ. N. 220, 7 O. L. It. 885, 3 O. W. it. 
281.

Leave and License—Findings—Appeal. 
■lones v. Lake fid d Cement Co., 2 O. W. It. 
107.

President of Company—Detention of 
Hooks — Terms of giving up. Strathroy 
Petroleum Co. v. Lindsay. 1 O. W. R. 350.

Proof of Plaintiff’s Title—Contract— 
Statute oi Frauds—Pleading.]—In an action 
for dan q s for the conversion of goods, the 
plaintiff i .ust prove an unquestionable title 
in himself, and, if it appears that such title 
i* based on a contract, the defendant may 
successfully urge that such contract is void 
under the Statute of Fraude» though no such 
defence is pleaded. It is only when the 
action is between the parties to the contract 
which one of them seeks to enforce against 
the other, that the defendant must plead the 
Statute of Frauds if he wishes to avail him
self of it. Judgment in 32 N. S. Reps. 4511, 
affirmed. Kent v. Ellis, 21 Occ. N. 168, 31 S. 
('. It. 110.

Purchase of Goods—False Pretences of 
Supposed Agent of Purchaser—Contract — 
f?osiefi«i*.]—H. fraudulently represented to 
the plaintiffs that hé was thé agent of the 
defendants sent by them to make a purchase 
of goods. He was not. in fact, in the de
fendants' employment ; they did not send him 
to make the purchase, nor did they know he 
was going to make it ; but. on the contrary, 
after lie had so fraudulently obtained the 
noods. they purchased the goods from him and 
paid him in full without knowing where he 
lind purchased. The goods were afterwards 
sold by the defendants in the ordinary course 
of business :—Held, that the property in the 
roods did not pass to the defendants, and 
they were liable to the plaintiffs for conver
sion. Gundy v. Lindsay. 3 App. Cas. 450. 
applied. There was no contract between 
•k plaintiffs and defendants—no consensus 
ad idem—and no contract between the plain- 
bus and II. Bby-Bloin Co. v. Frankel, 23 
Occ. N. 173

Sale—Trover—Judgment against vendor — 
Failure to realize—Action against vendis-— 
Levy of small part—llirt payment. Mc
Arthur v. Clark, 2 U. W. It. 310.

Trespass — Trees — Damages. Parent v. 
Cook, 1 O. W. R. 306.

CONVEYANCE.
Sec Deed.

COPYRIGHT.
Book Absence of Registration—Pirating 

—Injunction—Change of Title.]—The author 
of n work not protected by registration as 
provided by law has no exclusive right of 
republication ; and is not entitled to an in
junction to restrain the republication and 

, sale of the work by another without the 
author's consent, or to recover damages for 
such republication. 2. The fact that in re
publishing the work the title was changed 
to one which was disagreeable to the author 
and wounded his susceptibilities, does not 
give him the right to restrain the sale of such 
republication, — particularly where both the 
original work and the republication appeared 
under a pseudonym and it was not proved 
that the author was known to the public un
der such pseudonym. Angers v. Lcprohon, 
Q. R. 22 S. (’. 17U.

Book—Infringement—Counterfeit — Pre
scription—Damages — Profits—Costs—Wit
ness Fees.]—The infringement of copyright 
duly registered, by the publication of a coun
terfeit book of a similar character, largely 
composed of material taken from the copy
righted work, and the sale of copies thereof, 
constitutes an offence successive and con
tinuous, and the short prescription of Art. 
2201, C. C., does not apply. 2. The owner 
of the copyright is entitled, by way of dam
ages. to all the profits realized by the coun
terfeiter on the sale of counterfeit copies, 
and also to the costs of expert witnesses 
who were engaged to establish infringement. 
Beauchemin v. Cadieux, (j. It. 22 S. <’• 
482.

Books — Infringement—Imperial Act •— 
Colonies — Importation of Foreign Re
print» — Assignment of Proprietorship 
— Necessity for Registration ■— Status 
to Maintain Action.] — At the time 
of an author's death he was the owner 
of and entitled to the copyt'eht in a 
hook for the British Dominions including 
Canada, and after his death such copyright 
and ownership was assigned and transferred 
to the plaintiffs by those upon whom they 
devolved. The defendants had imported 
copies of the book from the United States of 
America and were offering them for sale in 
Canada :—Held, that s. 17 of the Imperial 
Act to Amend the Copyright Act, 5 & 0 V. 
c. 45, prohibiting the importation of foreign 
reprints by any person, not being the pro
prietor of the copyright or some person au
thorized by him, is in force in Canada ; and 
the plaintiffs were therefore entitled to pro
hibit the importation of foreign reprints into 
Canada. 2. But the plaintiffs had no right
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to maintain this action or proceeding, for, 
although they were the assignees of the pro-
rietorship and ownership of the hook, they
ad not complied with s. 114 of 5 & U V. 

c. 45 by causing an entry of their proprietor
ship to be made in the book of registry of 
the Stationers' Company ; the word " pro
prietor ” in s. 24 meaning the person who 
is the present owner of the work. Dictum of 
Cockburn, L.C.J., in Wood v. ltoosey, L. H.
2 (j. It. 34u, not followed. Weldon v. Dicks. 
10 Oh. D. 253, and Liverpool General Brokers' 
Association v. Commercial Press Telegraph 
Association, 11807 J 2 Q. B. 1, followed. 
George A’. Morung tfc Co., Limited v. Pub- 
linkers' Syndicate, Limited, 21 Occ. N. 77, 
32 O. It 303.

Book — Infringement — 5 & 6 V. c. 45 
(Imp.)—Injunction—Damages. Oman v.
Copp-Clark Co., 1 O. W. It. 542.

Foreign Reprints — Notice to English 
Commisstotiers of Customs—Entry at Sta
tioners’ Hall—Encyclopaedia — Prima Facie 
Evidence — Imperial Acts — Agreement — 
License—Assignment—Registration.] — Sec
tion 152 of the Imperial Customs Act, 18Ï6, 
30 & 40 V. c. 30, requiring notice to be 
given to the Commissioners of Customs, of 
copyright and of the date of its expiration, 
is not in force in this country, notwith
standing the statement to the contrary in 
the note to table IV. of the appendix to vol.
3 of R. S. O. 1807. That statement is no 
part of the enactment of the legislature, but

intended merely as a reference, so that 
the Imperial Copyright Act of 1842, 5 & 6 
V. c. 45, is left to its full operation ; Harrow 
and Maclaren, J.J.A., dissenting. Smiles v. 
Belford, 1 A. U. 436, followed. A certified 
copy of the entry at Stationers’ Hall of an 
encyclopedia is prima facie evidence of owner
ship under ss. 18 and 10 of the Act of 1842, 
and it is not necessary in making a prima 
facie case to prove the facts whereby such 
sections arc made conditions precedent to 
the vesting of the copyright in one who is 
not the author. An agreement in writing 
whereby the plaintiffs, for value, gave certain 
other persons the right to print and sell a 
work at not less than certain fixed prices 
for the remainder of the term of the copy
right, except the last 4 years thereof, and 
under which the plates used in printing were 
delivered over, which, with all unsold copies, 
were to be redelivered on the expiry of the 
. .;reement, and in which it was agreed not to 
announce the publication of another edition 
before such last mentioned period, expressly 
reserving the copyright to the plaintiffs :— 
Held, to be a license, and not an assignment 
and so not to require registration under s. 
10 of 5 & 6 V. c. 45 (Imp.) Judgment in 
5 O. L. It. 184, 23 Occ. X. <18. 1 O. W 
R. 743, 2 O. W. R. 117, affirmed. Black v. 
Imperial Book Co., 8 O. L. R. », 3 O. W. 
It. 467, affirmed. The court, however, de
clining to decide whether or not Smiles v. 
Belford, 1 A. It. 436, was rightly decided. 
Imperial Book Co. v. Black, 35 8. C. It. 
488.

Infringement — Historical work—“ Pir
ating.” Liddell v. Copp-Clark Co., 2 O. W. 
R. 16.

Literary Prc oerty—Dictionary—Nomen- 
clature—Infringes <‘nt—Evidence — Presump- 
lion.]—An historical, biographical, and

geographical dictions "y, containing a selec
tion of articles treating in an original manner 
subjects taken from the public domain, umy 
be the subject of copyright. It is the Hum- 
with the nomenclature of such dictionary, it 
being the result of a work of choice. The 
infringement may be shewn by any kind of 
evidence, and notably by the resemblance be
tween the two works, but the presumption 
which results from that is less strong when 
the works in question are compilations. 
However, when, besides the resemblance, the 
animus furaudi appears in the author of 
the second work, the presumption which re
sults from it is evidence of infringement. 
It matters little that the second work is un 
improvement upon the first, and contains 
additions', information, the improvements 
not effacing the wrong. Upon the question 
of literary property English jurisprudence 
must prevail over French when there is a 
divergence between the two. Beauchcmin v. 
C adieux, Q. R. 10 K. B. 255. Affirm'd 31 
8. V. R. 370.

Musical Compositions—Authorship — 
Infringement — Pleading — Assignment — 
Notice.]—A company alleging that they are 
the registered owners and proprietors of cer
tain Canadian copyrights, covering certain 
musical compositions, may answer allegations 
that they are not the authors, or legal re 
presentative of the authors, of the musical 
compositions, by saying that the British 
proprietors of the copyrights assigned the 
same of them, and that they gave legal notice 
of such assignment to the Minister of Agri
culture before registration in Uanadn. \nglo- 
Canadian Music Publishing Assn. v. Dupuil,
6 Q. l*. if. 351.

Newspaper—Infringement — “First Pub 
lication.]—A lewspaper printed and Issued 
at a place in .he United States, copies of 
which are deposited in the post office there 
addressed to subscribers both in that country 
and England, cannot be considered to Is- 
first published or even simultaneously pub
lished, in England, so as to come within the 
provisions of the Imperial Act 5 & ii V c. 
45, requiring first publication in the United 
Kingdom to entitle the publishers to British 
copyright. Grossman v. Canada Cycle Co.. 
23 Occ. X. 48, 5 O. L. It. 55, 1 O. W. 
R. 846.

Operatic Composition — Proof of Pro
prietorship — Infringement — Indemnity —
“ Place of Dramatic Entertainment " — Lia
bility of Performers and Committee—Regis
tration—Damages—Costs.]—Held, that the 
proprietorship of the plaintiff in the operatic 
composition in question was establish'd by 
the evidence ; and that the evidence also 
established that the opera performed by the 
defendants was the identical composition of 
which the plaintiff had the sole right of re-
Kresentation. Roosey v. Davidson. 13 Q-

I. 257, and Lucas v. Williams. (18!>2| 2 
Q. B. 117, considered. 2. The town hall, 
where the defendants performed the opera, 
was a “ place of dramatic entertainment 
within the meaning of the statute, tickets 
for admission of the public having been sold. 
Russell v. Smith. 12 O. B. 217. and Dm* 
v. Bates. 13 tj. B. I). 846. followed. 3. All 
the defendants who took part in the perfor
mance or in the work of the committee of 
the society in relation to the performance-
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were liable to the plaintiff. 4. It was not ! 
uei Phfeary for the plaintiff to prow regis
tration under the Copyright Act, It. 8. C. e. 
62 ; the Imperial Act, 5 & 6 V. c. 45, applying 
to Canada by express enactment; and the 
Domiuion Act having no provision relating to 
the right of dramatic representation. Smiles 
v. ltelford. 25 Gr. 090, 1 A. It. 436, followed.
5. As to the question of damages and costs, 
the Imperial Act, 51 & 52 V. c. 17, applies 
uud the damages should be of such amount 
as the Court considers reasonable, and the ! 
costs in the discretion of the Court. Carle 
v. Dennis, 21 Occ. X. t«, 267, 0 Terr. L. 
Jt. 30.

Pleading—.N otice of Objections—Imperial 
Copyright Act, 1842.]—Section l(i of the 
Imperial Copyright Act, 1842 ( 5 & 0 X". 
c. 45) provides that the defendant in pleading 
shall give to the plaintiff a notice in writing 
of any objections on which he means to rely 
on the trial of the action. Section 2ti allows 
the pleading of the general issue:—Held, 
that s. 1U is complied with if the objections 
iutended to be relied on are taken in the 
statement of defence. Dicks v. Yates, 18 
Ch. D. 76, followed. Carte v. Dennis, 21 Occ.
X. 68, 5 Terr. L. R. 3U.

COSTS.

. GENERALLY—IilUHT TO COSTS, 350.

. Counsel Fees, 357.
, Distinction, 358.
. INTERLOCUTOBY COSTS, 358.
. Liability fob Costs, 351).
. Scale and Quantum of Costs, 300. 

Security for Costs Generally — 
When Ordered, 301).

Security for—Disfensinu with, 383. 
. Security for Costs—Practice as 

to, 383.
. Taxation. 387.
. Witness Fees, 307.
. Otueb Cases, 400.

Works of Fine Art—Imperial Statute.] 
—The Imperial Fine Arts Copyright Act, 
1802, confers on Hritish subjects and persons 
resident in British dominions copyright in 
pictures, drawings, and photographs. It 
extends to the whole of the United Kingdom, 
but does not extend to any part of the British 
dominions outside the United Kingdom. 
Tuck & Sons v. Priester, 11) Q. B. D. 620, 
approved. There is nothing in the Canadian 
Copyright Act, 1875, or in the International 
Copyright Acts, which conflicts with this 
view. Judgment in 22 Occ. N. 172, 3 O. 
L. It. 007, 1 O. W. It. 250. aflirmed. Croces 
v. Currie, L1903J A. C. 406.

CORPORATION.

See Company—Municipal Corporations.

CORPSE.

Post Mortem Examination. ]—No post 
mortem examination of a body will be allow
ed where persons having a family interest 
in relation to the removal of the body from 
tue vault and its examination, oppose the 
same. In re Urothe, \orth American Life 
Assurance Co. v. Orothe, 7 Q. P. It. 111.

See Cemetery.

CORROBORATION.

See Evidence.

CORRUPT PRACTICES.

#<f Municipal Elections—Parliamentary 
Elections.

1. Generally—Uiuiit to Costs.

Adjournment of Trial.]—No costs of 
en adjournment of the trial ->1" an action will 

j lie allowed to the successful party, where the J adjournment was caused by reason of there 
living no court room available. Macdonald 

I v. Perry, H) B. C. It. 326.

Appeal — Point not liaised licloio.] — 
Where an appeal is allowed on a i>oint of 

i law not taken at the trial or in the notice 
i of appeal, but open on the pleadings, it is 
I not in strictness successful, and no costs of 
' the appeal will be allowed, but, as the appel- 
j lant should have succeeded at the trial, he 

will be allowed the costs of it. liyron A'. 
White Co. v. Sand on Waterworks and Light 
Co.. 10 II. C. It. 361.

Appeal — Offer of Settlement.]—Where 
j the amount of a judgment is reduced on 

appeal, and pending the disiwsition of the 
appeal the renwndent offers to accept in 
settlement an amount smaller than the ori- 

| ginal judgment hut greater than the reduced 
| judgment, the appellant will be allowed the 

costs of the appeal. Dallin v. Weaver, 8 
B. C. R. 241.

Attorney's Fees—Discretion.]—The fee 
to be allowed attorneys upon questions of 
law submitted to the Court under Art, 500, 

j C. P., is in the discretion of the Court.
! Pare v. County of Shefford. Q. It. 24 8. C. 

50.

Conviction — Discharge of Prisoner — 
I Order for Payment by Informant.]—The de- 
I fendant was convicted for stealing the pro- 
j i>erty of B., and was sentenced to be im

prisoned in the city prison of the city of 
j Halifax. An order made by the Judge of 

a county court, under N. 8. Acts of 1807 
c. 32. s. 2. for the defendant's discharge, un
der a writ of habeas corpus, directed that the 
informa;1 r R. pay to the defendant his costs 
of the app1 -xtion and order for his discharge. 
There was iothing to shew that B. was the 
informant, except a statement to that effect in 
the uftidavit of the defendant, upon which 
the application for the order was made, 
which was not borne out. by either the con-



351 COSTS. 352

vlction or the commitment Held, that the 
order was wrong, and must be set aside. 
Per Meagher, J., that It. was not bound to 
appear in answer to the summons for the 
writ of habeas corpus, and that the fact 
of his not appearing was not to l*? regarded 
as conduct or acquiescence justifying the im
position of costs. Quaere, also, whether the 
Judge laid jurisdiction to make the order. 
Regina v. Bowers, 34 N. S. Iteps. 550.

Conviction—Motion to (Juasli.] ■— In a 
motion to quash a conviction, such conviction 
being in a criminal matter, and not merely 
for a penalty imposed by or under provincial 
legislation, no jurisdiction is conferred on the 
High Court to give costs to the applicant 
against the prosecutor or magistrate. Rex v. 
Bennett. 22 Occ. N. 200, 4 O. L. R. 200. 1 
(X. W. R. 360.

Criminal Libel—Depositions not Used at 
Trial—Abortive 'Trial.]—The prosecution was 
for criminal libel, and the defendant, in sup
port of his plea of justification, obtained a 
commission and had the evidence of certain 
witnesses out of the jurisdiction taken, for 
use at the trial. The order granting the 
commission provided that the costs of the 
commission be reserved t<> be dealt with by 
the trial Judge. The evidence was used 
at the first trial, and the jury disagreed. At 
the second trial the jury again disagreed. 
At the third trial the defendant was acquit
ted, but the evidence was not used, owing to 
the private prosecutor giving evidence and 
admitting substantially what was stated by 
the witnesses in their depositions before the 
commissioner:—Held, that, as the commis
sion evidence was not put in by the defendant 
ns part of his case, the defendant should not 
have the costs of it:-—Held, also, that the 
defendant was not entitled to the costs of 
the abortive trials. Rex v. i\ichol, 22 Occ. 
N. 75, 8 R. C. R. 276.

Declaration of Garnishee — Striking 
out—Option.]—A garnishee having made de
fault in the completion of his declaration, 
the attaching creditor made a motion to 
strike out such declaration or to give the 
garnishee the option of continuing and com
pleting it:—Held, that the costs of such 
motion should be paid by the garnishee. Uar- 
baeht v. Silverman, 4 Q. P. R. 439.

Depriving; Defendant of Costs—Dis- 
cretion — flood Cause — Rule 480 (4) — 
Appeal. 1—Plaintiff, a widow, claimed insur
ance under policies on her late husband's 
life, in favour of his mother, which by his 
dying declaration and attempted disposition 
she was to receive $1,500. and that if these 
ixflicies were not altered by Mr. A. through 
illness and reliance on the assurance that 
his wishes would be carried out, it would 
he a fraud upon her. The solicitor for the 
plaintiff wrote Joseph Armstrong, the de
ceased husband's brother, requesting a set
tlement. He replied that the policies were 
always in favour of the mother and refused 
settlement. Action was commenced against 
mother of her husband. After it was dis
covered that the policies had been assigned 
by mother to her son Joseph. Motion was 
then made under Rule 430 ( 4) to discontinue 
action without costs. Motion grafted ow
ing to the letters written to the plaintiff's 
solicitor, which deceived him by leading him

to believe the policies were in the mother's 
name, which was not true. Armstrong v. 
Armstrong. 4 O. W. R. 223, 301, 25 Occ. 
X. 74, V U. L. It. 14.

Depriving; Successful Party—Conduit 
—Acquiescence—Custom.]—In an action fur 
damages for an alleged interference with 
a fishing berth, judgment was given in favour 

i of the defendant, but he was deprived of 
costs, it appearing that both the defendant 

I and plaintiff acted throughout as if they 
1 thought the fishing berth in controversy was 

in Lunenburg county ; that it had, up to 
the time of action, been under the charge 
and control of Lunenburg officers ; that the 

| defendant attempted to take it up according 
! to the custom of fishermen followed in that 

county; that he attended before the fishery 
officers of that county when they attempted 
to settle the dispute between himself and 
the plaintiff, and did not question their jur- 

| isdiction ; and that the defence that the berth 
^ was not in Lunenburg but in Queen's county 

was not pleaded, nor the objection taken 
until the trial:—Held, that this was not a 

, case in which the discretion of the trial 
; Judge should be reviewed. Semble, that the 
! parties were bound by the custom assented 
I to by them and the dicision of the fisheries 
! officer. Selig v. No ice, 36 N. S. Reps. 99.

Depriving; Successful Party Aolh
Prosequi—Powers of Trial Judge.]—Where 

1 a nolle prosequi had been entered as to certain 
i defendants before trial, and a verdict was 

afterwards obtained against the remaining 
] defendant, the trial Judge, under s. 373 of 

the Supreme Court Act, granted a certificate 
I depriving the first mentioned defendants of 

their costs :—Held, that the certificate was 
5 authorized by the section. Mellon v. Sluni- 
! eipality of Kings, 35 N. B. Reps. 291.

Depriving Successful Party )■’ Plie. 
c. 6—County Courts.]—The statute 43 Elis, 
e. 6. authorizing a Judge to certify to deprive 

I a plaintiff of costs, is in force in New Bruns
wick, and is made applicable to County Court» 

t by s. 68 of the County Courts Act, 1897. 
War man v. Crystal, 35 N. B. Reps. 5H2.

Executor — Administrator—Reference —
1 Construction of will—Accounts. Rc Boyd. 

Boyd v. Boyd, 2 O. W. R. 1056, 3 O. W. K. 
343.

Indemnity — Liability of plaintiffs for 
costs—Right to costs against opposite party, 

j Tow 'ship of Sarnia v. Sarnia Street R. »•
I Co.. 0 O. W. It. 367, 478.

Joint Judgment for Costs- Execution
I for Whole Amount Against One—Opposition 
I —Deposit.]—A party adjudged jointly with 
! several others to pay the f,osts of a proceed

ing. may oppose an execution against him for 
the whole costs; such an opposition, accon 
panied by a deposit of an aliquot part of the 
costs, will i ot be struck out on motion, rup- 

j linger v. Muir, 6 Q. P. It. 445.

Lien—Creditors' Action to Preserve J»,una.]
I —Costs incurred in a creditors' action in pre

serving for créditera property which had been 
' fraudulently tre ..sferred, are a first lien upon 

the fund recox .red. and are allowed as be- 
I tween solicitor ana client. Hood v. Tyion..
1 In re Judgments Aets, 9 B. C. It. 233.
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Lien—Salvage—Partition—Property Made 
Insaisissable.]—The defendant and his mother 
owned certain immovables in undivided 
shares. The defendant's undivided portion 
had beeu devised to him by his father à 
titre d'aliments and with a clause making 
it insaisissable, and burdened with a substi
tution. It., the mother's advocate, brought 
au action of partition of these immovables 
against the defendant and the curator of the 
substitution. By the judgment in that ac
tion the lands were divided, and three-fourths 
of the costs wi re to be paid by the defend
ant. It., to recover his costs against the 
defendant, had caused to be seized an un
divided third of the immovables which by 
the partition fell to the lot of the defendant. 
The plaintiffs, the advocates of the defendant, 
had made opposition to It.’s seizure, alleging 
that he had been paid and invoking the in
saisissabilité clause. It. pleaded that lie had 
uut been paid, and that the clause did not 
apply to his debt, his services having pre
served the property to the opposants. The 
opposition was dismissed, and the undivided 
third was sold. It. had his costs of the op- 
liosition taxed at $125.57, but upon revision 
the amount was reduced to $54.57. The 
plaintiffs now sued the defendant for their 
costs of the opposition which they had made 
for him and their costs of the motion for the 
revision of R.’s costs, and obtained judgment 
for $147.80, under which they caused to be 
seized the remaining two thirds of the de
fendant's portion of the immovables. He 
made an opposition, invoking the insaisissa
bilité clause. The plaintiffs pleaded to the 
opposition that their debt was for costs which 
they had incurred in good faith to protect 
the first third from R.’s seizure, which made 

| it an alimentary debt ; that it mattered not 
I that the opposition to R.’s seizure had been 

dismissed ; and that their debt was a first 
charge upon all the alimentary property of 
the defendant :—Held, that, as It. did not 
contest the insaisissabilité clause, but only 
said that it did not apply to his debt, the 
opposition to R.'s seizure was of no utility 
as regards the property seized in this action, 
any more than as regards that seized by It. ; 
that there was no relation between the claim 
of the plaintiffs for their costs and the pro
perty seized in this action ; and, therefore, 
the claim of the plaintiffs was not alimen
tary nor was it a charge upon property which 
was insaisissable. Pouliot v. Mich and, Q. B. 
20 8. C. 432.

Mechanics’ and Wage-earners’ Lien
Act—Cost» Subsequent to Judgment.]—Ac
tion to enforce liens under the Mechanics' 
and Wage-earners’ Lien Act. R. S. M. 1902 
c. 110. At the trial judgment was given in 
favour of the plaintiffs, declaring that Hum
phries was entitled to $240.ti<> and Philp. 
another plaintiff, to $81.65. The costs of 
the plaintiffs down to and including the trial, 
were taxed at $190.10 and inserted in the 
judgment. The defendant was ordered to 
Pay the above sums ; in default the lands 
^ he sold, with a reference to the Master, 
the lands were sold and the purchase money 
Paid into Court. The plaintiffs then brought 
ina subsequent bill of costs covering the pro
jetas8 subsequent to the judgment, which 
wll was taxed at $229.30, inclusive of dis- 
(USemrn,H' The costs up to judgment and 
i4in8iUn l|Uent costs together amounted to 
W1U.10, of which $228.75 was costs other 

D—12

than disbursements, while the total amount 
of the liens enforced amounted to only 
$322.25. The defendant appealed from the 
taxation of the plaintiffs' subsequent bill of 
costs, contending that under the Act the 
plaintiffs were entitled to costs only to an 
amount equal to 25 per cent, of the amount 
of the judgment, besides actual disbursements, 
and that the amount of costs allowed far ex
ceeded this :—Held, that a plaintiff seeking 
to enforce a lien may do so by an action in 
the King’s Bench, following the ordinary 
procedure in actions in that Court. Nothing 
in the Act ousts the general jurisdiction of 
the Court to enforce a lieu. The plaintiff 
may, instead of following the ordinary pro
cedure, adopt the summary procedure, in ss. 
31, 82. In the present case the judgment 
was drawn up in a very peculiar manner, 
an attempt being made to adopt the form of 
judgment upon a summary trial, although the 
action was set down and tried in the ordinary 
manner. The sale was carried out by the 
Master, and the judgment empowered him 
to tax and add to the plaintiffs’ claims the 
subsequent costs of the proceedings. Under 
the terms of the judgment the taxing officer 
properly allowed the ordinary costs of a sale 
conducted in the Master’s office. Humphries 
v. Cleave, 24 Oce. N. 374.

Mise en Demeure- Advocate’s Letter— 
Presentation of Draft—Lis Pendens.]—When 
a debt is parable at the domldl of tu debtor,
a demand of payment made by an advocate's 
letter is not a mise en demeure sufficient to 
compel him to pay the costs of it, if he is 
afterwards sued by his creditor. 2. The pre
sentation at the place of business of the 
debtor of a bill of exchange drawn by his 
creditor for the amount of the debt, consti
tutes a mise en demeure sufficient to fix him 
with the costs of a suit begun against him. 
3. A proceeding which has not been entered 
in Court is not a cause, a ml cannot be set 
up in support of n plea of lis pendens, if the 
debtor is .afterwards sued for the same cause 
of action. Lay v. Cantin, Q. R. 23 8. C. 
405.

Mortgage—Action for redemption—Costs 
of appeal in former action—Attempt to add 
to claim—Dismissal without costs—Effect of. 
Xclson v. X el ton, 2 O. W. It. 950, 3 O. W. 
R. 884.

Mortgage — Action for redemption — 
Opposition to — Former foreclosure proceed
ings. Plenderleith v. Parsons, 4 O. W. It. 
262, 6 O. W. R. 145, 399.

Offer to Suffer Judgment by Default
— Time of Offer.] — The plaintiff, notwith
standing that slip had received notice of an 
Offer to suffer judgment by default within the 
ten days allowed to her by the statute for 
its acceptance, carried the cause down to 
trial and obtained a verdict therein for a 
sum exactly equal to the amount mentioned 
in the offer. On a motion to review the taxa
tion of the plaintiff’s costs :—Held, that the 
making of the offer in no way operated ns 
n stay of proceedings, and the taking of 
the cause down to trial by the plaintiff 
was not equivalent to a rejection thereof ; 
and that she was, therefore, entitled to 
have the costs of the trial allowed to her 
on taxation. Quære (per Tuck, C.J.) :—If 
the verdict had been for a less amount than
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that for which the offer to suffer judgment I 
was made, could the plaintiff after verdict 
have accepted the offer and signed judgment 
for the larger sum ? Sharp v. Woodstock 
School Trustee», 21 Occ. N. 5«. 35 N. B. 
Iteps. 243.

Opposite Party — Liability of Client— 
Corporation Solicitor—Change in By-law.]— 
By arrangement between the defendants and 
their solicitor he was to receive a salary of 
$1,800 a year, for all services, including the 
costs of any litigation in which the defendants 
should be engaged. The present action against 
the defendants was dismissed with costs on 
the 14th September, 1001, and the defendants 
brought in their bill for taxation -Held, 
following Jarvis v. Great Western It. W. Co.,
8 V. I*. 280, and Stevenson v. City of Kings
ton. 31 C. I*. 333, in preference to^ Galloway 
v. ('or|K>ration of London. L. it. 4 Eq. 00, and 
Henderson v. Merthyr Tydfil I’rban District 
Council, 11000] 1 Q. B. 434, that in view of 
the above agreement with their solicitor, the 
defendants could not tax their costs against 
the plaintiffs:—Held, also, that the rights of 
the defendants must be governed by the cir
cumstances which existed on the 14th Septem
ber. 1001 ; and a by-law of the defendants 
subsequently passed could not affect those 
rights. Ottawa Gas Co. v. City of Ottawa, 
22 Do. N. 408. 4 O. L. It. «50, 1 O. W. R. 
1G7. »507, 2 O. W. R. 570.

Payment of Costa—Leave to Bring New 
Action — Husband and Wife — Action for 
Separation — Authorisation.]—A wife who 
hns brought an action for separation from | 
bed and board, can not be authorized to bring 
another without having discontinued the first 
and paid the costs. An application for leave 
to discontinue an action will only be granted 
on its being stated that such discontinuance 
is with costs. Armiston v. Pick, 7 Q. 1*. R. 
304.

Petition — Moneys Deposited in Expro
priation Proceedings.]—The corporation of 
the city of Montreal cannot be ordered to pay 
the costs of a petition to withdraw money 
from the custody of the prothuuotary of the 
Superior Court, in consequence of an expro
priation. In re City of Montreal and Collins,
<1 <j. I\ R. 204.

Quashing Conviction—Nominal Prose
cutors.]—Where an appeal under the Towns 
Incorporation Act, 181M», from a conviction 
by a police magistrate, was allowed, and the 
conviction quashed on the ground that the 
magistrate had refused to hear material evi
dence, the Court refused to make the order 
without costs against the town of Grand 
Falls, who took no ; art in the prosecution, 
and were only parties by virtue of the Act 
requiring the prosecution to be in their name. 
Turner v. Moekler, 3« N. B. Reps. 245.

Railway—Expropriation of Land—Aban
donment.]—The word “desist” in C. 8. C. 
e. (Ml. s. 11, s.-s. 0, has the same meaning as 
“abandon" in 51 V. c. 211. s. 158 (D.), i.e., 
to leave off or discontinue. Whether volun
tarily or compulsorily makes no differ
ence ; if the railway company cease opera- 
tions to expropriate land and give a new 
notice as to other operations, that is désist
aient or abandonment, and the company must 
pay costs to the land owner. Widder v.

Buffalo and Luke Huron R. W. Co., 24 V. 
C. R. 234, applied and followed. In re <Hirer 
and Hug of (Juinte E. 11’. Co., 24 Occ. N. 18. 
(I O. L. R. 543. 2 O. W. R. «53. 3 O. W R. 
318.

Recovery as Damages—Action Induced 
by Conduct of Defendant.]—A plaintiff whose 
action was dismissed because the defendant, 
whom lie sued as a widow, was in fact » 
married woman, cannot claim from her ns 
damages the costs which he incurred in iIn
action so dismissed, not even when sin- 
allowed herself to lie known ns a widow. 
O'Malley v. Eyan, Q. It. 23 8. C. 417.

Recovery from Opposite Party -Re
lations of municipal corporation with solicitor 
—By-law—-Change in—Retroactivity—Profit 
costs. City of Ottawa v. Ottawa El" tri< Co.. 
3 O. W. R. «5, 588, 79(5, 4 O. W. R. 1!M).

Reference for Trial—Report — Award 
of costs—Jurisdiction of referee—Ordei or 
judgment—Execution. McIntyre v. Munn, 2 
O. W. R. (IS(4. 3 O. W. R. 41.

Solicitor’s Letter before Action -
Costs of—Tender.]—Since the passing <>f 3 
Edw. VII. c. 34. s. «, tin- debtor win. Inis 
received a letter demanding payment from 
his creditor's attorney, must pay the fee tln-rr 
for fixed by the tariff, and a tender by him to 
such creditor of the debt only is not siiHi. ient. 
Eayer v. Mélanger, Q. R. 27 8. C. «5. 7 <J. 
V. R. «7.

Special Case in Action t# Recover
Succession Duty—Costs Puyob - by Crows 
where Cnsuceessful.]—In litigath n under the 
Succession Duty Act express |ni ver is given 
to the High Court to deal wi h the costs 
thereof ; and where, therefore, the trustees 
of an estate had paid, or were eady to pay. 
all the duty which could proiierly he claimed 
against it, they were held entitled against the 
Crown to the costs of a special case and an 
action by the Attorney-General to recover 
higher duties : hut only one set of costs was 
allowed to the trustees and beneficiaries. 
Attorney-General v. Toronto General Trust* 
Corporation, 23 Occ. N. 1«4, 5 O. I». It. (J07,
1 O. W. R. 807, 2 O. W. It. 271.

Summons for Summary Judgment!
—Summons for judgment under Order XIV. 
The right to judgment was not disputed, but 
it was contended on behalf of the defendants 
that the plaintiffs were not entitled t" any 
more costs than they could have got by 
taking judgment in default of defence, as the 
time for filing the defence had expir.-d before 
the summons was issued :—Held, that the 
plaintiffs were entitled to the costs of the 
summons. Diamond Glass Co. v. OkelJ 
Morris Co., 22 Occ. N. 11*». » B. C. B. 4*

Trespass to Land—Nominal Damages— 
Depriving Successful Plaintiff of Costs—Dis
cretion—Appeal.]—In an action for damages 
for breaking and entering the plaintiff's close, 
and destroying and injuring his grass ana 
crops, and permitting cattle, calves, and other 
animals to break and enter. &<\. the trial 
Judge found that the trespass committed was 
a very trifling one, that the action was the 
result of ill-feeling and of previous litigation, 
and that no substantial injury to tin- I'lam- 
tiff's property was suffered. He found thaï
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the plaintiff was entitled to recover, but, in 
view of nil the circumstances, he fixed the 
damages at $5, and refused the plaintiff his 
costs of action :—Held, that there was no 
rmson for interfering with the discretion of 
the trial Judge in refusing costs. Meisncr v. 
\1 timer, 37 N. S. lteps. 20.

Trover for Goods Converted—Return 
of goods after action begun—Dispute as to

■ identity of goods—Motion to dismiss action.
■ Brown v. Canada Hart Huron Co. (Man.). 2 

W. L. R. 151.

Unnecessary Action — Setting Aside 
Hypothec.]—An action to set aside it hypo
thec resulting from a life rent will be main
tained. but without costs, the law giving a 
means of obtaining such relief without action. 
Lafontaine v. Lafontaine, 4 (J. 1*. R. 170.

Will — Action to Establish — Failure of 
Charges of Fraud and indue Influence—Costs 
Out of Estate.] — An action to establish n 
will, defence set up fraud aud undue influence, 
which failed. Probate granted, but owing 
to the peculiar facts aud circumstances which 
lame out during the trial, and considering 
fairly the conduct of the beneficiary, costs 
were allowed out of the estate. Gilbert v. 
Inland. 4 O. W. R. 400, 25 Occ. X. 39. 9 O. 
L. U. 124.

II. Counsel Fees.

Action by Attorneys to Recover-
tjueliec Courts—” Distraction " in favour of 
attorneys—Rights against unsuccessful party 
iu litigation—Interest. Hutchinson v. Me- 
i any. 2 O. W. R. 136; 5 O. I* R. 261.

Action by Solicitor for—Reference— 
Costs of. Sale v. Watt, 2 O. W. R. 115.

Court en Banc—Application to Fix Dis- 
luwment* — Travelling Expenses.] — It is 
not proiMM' to make a formal application to 
the Court en banc to fix a counsel fee in 

I a cane argued before it. If the marking 
of the fee is overlooked by the Court, it 
would be proper for counsel to draw ntten- 

J 'ion, either in open Court or otherwise, to
■ the omission, and, as a matter of courtesy
■ wly. to notify counsel on the other side of
■ «* intention. —No allowance can hr made
■ t" counsel for travelling expenses. Hull v.
■ !,"aoknc (No. 21. 2 Terr. !.. It. 361.

Foreign Commission. |—Where a rogn- 
I t?ry commission is issued to another pro-

■ vince, or to a foreign country, aud the par-
■ ■ do in>i annex interrogatories and cross*
■ interrogatories thereto, but consent that the
■ '■"mmission shall be an open one, and that
■ the witnesses shall be examined directlyxbe-
■ ;ore the commission, such consent does not
■ :' I the taxation against the losing party
■ ot counsel fees, for attendance before the
■ ^roniwion,—the tariff not making any pro-
■ 'Non for such case. Young v. Accident
■ ;.;ur8ni'' <’«• of X. A.. M. I,. R. 6 s. <\ 

\ _RPProve<l. Magann v. Grand Trunk It.
H C#- Q. R. 21 S. C. 72. 4 Q. I». R. 348.

I Increased Counsel Fee — Time for
■ dng. Cooper v. Yorkshire Quarante»
F '.l W. I i:

■ Mechanies’ Lien Action—Examination
\ discovery—Disbursements—Counsel fees

I —Professional disbursements. Cobban Mfg.
! Co. v. Lake Simeoe Hotel Co., 2 O. W. R.
1 48, 310 ; SU. L R. 447.

j R.ght of Action fop — Liability of 
Clicit—Fees Paid to Solicitor.]—Counsel in 

1 British Columbia have the right to maintain 
I an action for their fees.—Where a sol ici- 
I tor, contrary to his client's expectation, does 
j not pay over to a counsel fees received from 
| his client, the client is still liable to the 

counsel. Hritish Columbia Land and ln- 
I vestment Agency v. Wilson, 9 B. C. R. 412.

Second Counsel—Written Argument.] — 
I Where a case is submitted to the Court upon 
j factum by the consent of parties, a second 
j counsel fee will not be allowed, even if, at 
j the time the case is mentioned to the Court 
i and consent given to the factum being put 
j in, the advocate and counsel were both pre- 
! sent and robed. Société des Artisans Cana

diens Français v. Hébert, 5 <J. P. R. 372.

III. Distbaction.

Execution—Party to Cause—Cousent of 
Advocate — Opposition.] — In order that u 

j party may have execution against the oppo
site party for his costs, as to which there 

! is a distraction iu favour of his advocate,
I it is necessary that the consent of the acivo- 
I cate should appear by writing upon the 
I fiat, the writ of execution, and the procès- 
! verbal of the seizure.—2. If this consent in 

writing does not appear as above, the party 
j issuing execution, not being a creditor for 

these costs, cannot seize in his own name, 
and therefore an opposition to the seizure 
based upon this default is well founded and 
will be maintained. Martin v. County of 
Arthabaska. Q. R. 23 S. C. 207.

Execution—Solicitor—Client's Right.] — 
When an attorney demands a writ of execu
tion for his costs which are subject to dis- 

I traction, and signs the pnecipe ns attorney 
for the party whom he represents, it will be 

j assumed that he has been paid, and that lie 
! thereby authorizes his client to issue execu

tion in his name.—2. If he Ims so permitted 
his client to issue the execution in his name. 

I he has no ri'dit to contest in his own name 
I an opposition made to a seizure under the 

execution. Martin v. County of Arthabaska. 
j Q. It. 22 8. C. 302.

IV. Interlocutory Costs.

Appeal — “ AJo Order as to Costs " — 
Meaning of.]—From an interlocutory order 
made in the action an appeal was taken. 
Before the hearing of the appeal, the plain
tiff lost his interest in the ease by allowing 
the mineral claim in question to lapse, and 
so the full Court “ struck out the appeal— 
no order as to costs.” Subsequently the 
plaintiff's action was dismissed with costs. 

1 and the defendants claimed the costs of the 
appeal, which the registrar disallowed on 
taxation :—Held, following 1 . re Ilodgkin- 

I son, [1895] W. X. 85, the the statement 
1 “ no order as to costs ” means that each 

party mail pay hi< own costs. So also where
I the Court refuses to make any order as to 
| costs. MrCunr v. Roisfnrd. 22 Occ. N. 340. 
I 0 B. C. It. 12ft.
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Appeal—Practice.]—In interlocutory ap
peals, when a party is allowed costs, they 
are payable forthwith. Star Mining and 
Milling Co. v. Byron N. White Co., 22 Off. 
N. 104, 9 Ik C. R. ».

Conclusion of Litigation. |—There is 
no tixed rule in British Columbia that in 
all cases costs of interlocutory proceedings 
shall uot be payable until the conclusion of 
the litigation. Jones v. Davenport, 7 B. C.
IL 4r,z.

Motion for Snmx lary Judgment —
“ In uny Event."]— A summons for judg
ment under Order XIV. was discharged with 
costs, but the question as to whether or uot 
the costs should be payable forthwith was 
reserved : — Held, that if the case is uot 
within the Order, or there are circumstances 
which render it improper to grant the appli
cation, or the plaintiff knew the defendant 
relied on a contention which would entitle 
him to unconditional leave to defend, the 
summons will be discharged with costs in any 
event, but not payable forthwith. Where 
leave to defend is given, costs, as a general 
rule, will be in the cause. It is only in ex
ceptional circumstances that costs will be or
dered to be paid forthwith. In Chambers 
applications, generally, costs are made pay
able by the unsuccessful party in any event, 
but not forthwith. City of Victoria v. Bowes, 
21 Oec. N. 151. 8 B. C. R. 15.

Set-off—Solicitors Lien. 1—A defendant 
is entitled to set off interlocutory costs in the 
same cause, payable to him by the plaintiff, 
against the damages and costs recovered 
against him in the final result of the cause ; 
notwithstanding the plaintiff’s attorney's lien, 
which only attaches on the general result of 
the action. Anderson v. Shaw, 35 N. B. 
Reps. 280.

V. Liability fob Costs.

Contestation as to Costs—Costs of.]— 
A party who prays that the costs of an 
application be borne by another party, who 
is under no obligation to him, thereby forc
ing the latter to appear and contest, will be 
condemned to pay the costs of such contes
tation. Gingras v. Boon, G Q. P. R. 37.

Désistaient, from Action—New Action 
—Partnership—Costs of Former Action.] — 
A plaintiff who has desisted from an action 
against a single defendant, will not be or
dered to pay the costs of that action before 
beginning a new action based upon the same 
claim against a commercial partnership of 
which the original defendant was a member. 
St. Laurent v. Doran, 5 Q. P. R. 449.

Partnership Action—Joint and Several 
Liability of Defendants—Commercial Case— 
Pleading- Conclusions.]—The plaintiff sued 
the defendants, a commercial partnership 
having a collective name, en reddition de 
compte. The undertaking of the defendants 
which was the subject of the action was an 
absolutely commercial affair. Thus the ac
tion was itself of a commercial nature, and 
it necessarily followed that the liability of 
the defendants was a joint and several one. 
Nevertheless, the plaintiff did not claim upon

a joint and several liability, and judgment 
was rendered for the plaintiff without any 
mention of that liability. Some time after
ward the plaintiff’s attorney issued in his 
own name as advocate an execution against 
the defendants for his costs of the action, 
and. the defendant partnership havuig nu 
property of its own, he caused to be seized 
property of two of the defendants for tin- 
total amount of his costs, that is to say. 
without dividing his costs. Each of these 
two defendants made opposition to the sei
zure, contending that there was no joint and 
several liability ns to costs, inasmuch ns the 
plaintiff lmd not alleged such liability, and 
that it did not exist as regards costs : ‘ Held, 
that in order that there may be joint and 
several liability among several defendants 
ordered to pay costs, even in commercial 
causes, where such liability plainly exists, 
and in spite of the fact that costs are us a 
general rule the accessory of the action, the 
plaintiff should have alleged a joint and 
several liability ; in default of an allega
tion and claim to this effect, even in com
mercial affairs, there is no joint and sev
eral liability as to costs between several de 
fendants condemned to payment of such costs 
bv the judgment in the action. Beaubien v. 
Rioux, Q. It. 21 8. C. 232. 4 Q. P. It. 211

Third Party—Rule 214—Discretion — 
Appeal.]—Rule 214 gives power to the Court 
or a Judge to order a plaintiff whose action 
is '’missed to pay the costs of a third party 
brought in by the defendant, as well us the 
costs of the defendant. Such an order is in 
the discretion of the Court or Judge, nnd 
there is no appeal from it. unless bv leave,! 
as provided by the Judicature Act, It. S. 0. 
1897 c. 51. s. 72. RusscP v. Eddy. 23 Ocr. 
N. 100. 5 O. L. It. 381. 1 O. W. It. 164.

VI. Scale and Quantum of Costs.

Action in High Court — Payment of 
$300 into Court—Creditors’ claims—Inquiry 
—County Court costs—Set-off. Holliday v. 
Rutherford, 1 O. W. R. 810. 2 O. W. R. 
209. 

f
Amount in Controversy Jurisdiction 

of County Court—Counterclaim.] — When- 
the defendant in a Supreme Court action 
counterclaims for an amount beyond the 
jurisdiction of the County Court, costs hn 
the County Court scale only will not be 
aw'arded to a successful plaintiff, even 
though the action should have been hmueht 
in the County Court. Pacific Toiring Co. 
V. Morris, 11 B. C. R. 173.

Amount in Controversy -Work
by Plaintiff at Defendant's Expense — Con 
of. 1—When an action is instituted to compel 
the defendant to do certain work, nnd judg
ment is given ordering that he shall do tue 
work within a specified time, nnd that. 
his default, the plaintiff may do the wort 
at the defendant’s expense, the plftintin* 
hill of costs should be taxed ns in 1 'WO* 
for the amount of the ust of the work or 
dored to he done. Bassinet v. Collerette, i 
Q. P. It. 27.

Amount Involved — Attachment "I 
Debts—Witness Fees.]—On n contesting 
of n garnishee’s declaration, the claw
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action is fixed by the amount claimed by 
the contestant.—2. The fact that the con
testation seeks to have the seizure declared 
binding does not change the class of action. 
—3. Even if the amount claimed by the con
testation is below $100, if the same is tried 
before the Superior Court, the winning party 
is entitled to charge stamps and depositions 
as in a Superior Court case.—4. The debtor, 
and the manager of the company garnishee, 
cannot be allowed for on taxation of costs 
against the contestant, ns witnesses. Sieyca ! 
v. Painchaud, 0 Q. P. R. 369.

Amount Involved—Judgment.]—If an 
action or an incidental demand is maintained ! 
for a certain amount only, with costs, and 
the judgment declares that the amount ! 
granted would have been larger but for the 
plaintiff’s consent, the costs of such action 
will, nevertheless, in the absence of any 
adjudication to the contrary, be taxed as in 
an action for the amount of the condemna
tion. Collins v. Clare, 6 Q. P. R. 381.

Amount Involved—Pension.] — An ac
tion to reduce an alimentary pension is 
classed, ns regards the scale of fees, accord
ing to the amount of monthly payments of 
the pension in question. Lavi'gnc v. Pouliot. 
f. Q. P. R. 138.

Amount Involved — Revendication of \ 
Policies.]—In n:i action in revendication for ! 
the recovery of insurance policies, where the 
company appears and s’en rapporte à jus
tice. costs should be granted according to the j 
face value of the policies, and not according 
to the actual value of the policies ns title : 
deeds. McDuff v. Metropolitan Life Ins. Vo.. , 
6 Q. P. R. 133.

Appeal—Amount Involved — Costs Be- 
low.]—Where a tutor brings, in his capa- | 

I city ns such, an action for damages, which I 
i* dismissed with costs against him person
ally, appeals, and succeeds in having the per- 1 
sonal judgment against him set aside with j 
costs, the amount in litigation in appeal is 
the amount of costs which the tutor has | 
been adjudged to pay personally, and not the ! 
amount in question in the original action. | 
Gamier v. Armand. 0 Q. P. R. 46.

Appeal—Amount Involved — Costs Be- 
to».]—When an appeal is taken by the * 
plaintiff from a judgment dismissing his ac
tion, which was one of the first class, but 

j ordering the defendant to return him some 
j effects claimed, the class of action is deter- | 

mined by the amount for which the action j 
was brought. Armstrong v. Beoûchemin. ($ !
Q. p. n. ci. . I

Appeal—Nuisance — Abatement — Pen- 
“W—An action in which the claim is,

: ‘hat the defendants be ordered immediately 
to cease allowing evil odours and smoke to 
!?"e Arom ^eir establishment, or in default 
bat the plaintiff shall he allowed to abate 

I tne nuisance by employing necessary means 
or such purpose, and that the defendants ; 

l * ordered to pn, *W0 with coït., i» «imllur.
I regards costs in the Court of King’s 

ti ”cl‘- !°. " Procee<linK by writ of prerogn- ! 
Tn» / <ls consequently a first-class action, j 

I of St. Paul v. Cooke, 6 Q. V. R. 48.
Appeal from Judgment of Drainage

I iw!Mi 7Tlle costs °f nn appeal to the ! 
n,,. °* Appeal from the decision of the 

bage Referee in a proceeding under the '

Drainage Act initiated before him should 
(if awarded to either party) he taxed on the 
scale applicable to appeals in eases begun 
in the Iligh Court of Justice. Decision of 
a Divisional Court, 19 P. It. 188, 20 Oec. N. 
829, reversed. In re Township of Metcalfe 
and Townships of Adelaide and Warwick, I \ 
re Township of Colchester North and Town
ship of Gosfield North, 21 Occ. N. 403, 2 
O. L. It. 103.

Appeal under Public Instruction
Act.]—In nn appeal under Art. 482 of the 
Public Instruction Act. the costs of the ad
vocates must be taxed pursuant to Art. 106 
of the tariff of the Superior Court as re- 
gards the general fee, and as In nn action 
of the fourth class in the Superior Court ns 
regards the other costs. Guay v. St. Jerome 
mid St. Monica School Commissioners, 5 Q. 
L. It. 124.

Assault—Small Verdict — Certificate of 
Trial Judge—Review by Court.]—The Court 
has jurisdiction to review the discretion ex
ercised by a Judge in certifying under 00 
V. e. 28, s. 74. that there was good cause 
for bringing the action in the Supreme 
Court.—Where an action for assault and 
battery was brought in the Supreme Court, 
and the jury found a verdict for the plain
tiff for only $36, but the trial Judge granted 
a certificate under the above section, on the 
ground that the plaintiff’s attorney had rea
sonable grounds for thinking that the title 
to land would be brought into question :— 
Held, that a sufficient case had not been 
made out to induce the Court to interfere. 
Cormier v. Boudreau. 30 N. B. Reps. 0.

Attachment of Debts—Amount At
tached.]—The costs on nn attachment after 
judgment must be taxed according to the 
amount sought to be recovered from the gar
nishee. and do not follow' the costs of the 
principal action. Latour v. Latour. 5 Q. P. 
R. 306.

Attachment of Debts—Amount At
tached.]—Whore a contestation of the de
claration of a garnishee is dismissed, the 
class of action will lx* fixed by the amount 
of the judgment which the contestant could 
have obtained against the garnishee if the 
declaration had shewn that the latter was 
indebted to the judgment debtor, and this 
although a part of such sum was insaisis
sable. De Sieves v. Painchaud, 5 Q. P. R. 
363.

Attachment of Debts—Contestation of 
Declaration of Garnishee — Amount In 
voiced.]—The fee allowed to a garnishing 
creditor upon a contestation of the declara
tion of the garnishee, which has been main
tained without the garnishee having replied 
to it. is the fee applicable to an uncon
tested action, and not that of a contested 
action, and is regulated by the sum which 
the garnishee is ordered to pay. Ettenbcrg 
v. Kelly 6 Q. P. R. 428.

Attachment of Debta — Saisie-arrêt— 
Amount Claimed.]—A snisie-arrêt is a new 
cause or proceeding, and the costs of a judg
ment maintaining the disavowal of the ad
vocate who has issued the saisie-arrêt, are 
to be determined according to the amount for 
which the writ of saisie-arrêt has been is
sued. Lafranee v. Parent, Q. R. 21 8. C. 
416.
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Certiorari—Order—I\e tm.J—The costs 
of advocates or attorneys in a case of cer
tiorari are taxed as in an action of the 
second class in the Superior Court. 2. No 
fee is allowed upon a judgment ordering the 
issue of a certiorari. Areand v. Montreal 
Harbour Commissioner a, 5 Q. P. It. 410.

Claim and Counterclaim — Jury. 
Coulter v. Sweet, 2 O. W. It. 1.

Class of Action—Administrator.]—An 
action whereby the plaintiff appointed by a 
fo'-^ign tribunal administrator to a decedent 
estate, seeks to have his quality recognized 
in this country, against a sequestrator ap
pointed by our courts to the property situ
ate in this country, will be considered a first 
class action for taxation purposes, if it ap
pears that the property situated in this 
country amounts to more than $1,000. 
Laroignat v. Mackay, 3 Q. P. R. 470.

Class of Action—Garnishee—Amount of 
Judgment Against.]—When the contestation 
of the declaration of a garnishee is main
tained without hearing, upon default of the 
garnishee to reply to such contestation, the 
attorney of the contestant has a right to tax 
against the garnishee the fee provided by 
Art. 4 of the Superior Court tariff; and the 
class of action is determined by the amount 
of the judgment rendered against the gar
nishee. F.ttenberg v. Kelly, Q. R, 19 S. C.

Class of Action—Interest.]—The costs 
on an appeal from a judgment for $200 with 
interest and costs, which is reversed, the 
action being dismissed by the Court of Ap
peal. are costs of an action of the fourth, 
and not of the third class. Sauriol v. Cler
mont. 3 Q. P. R. 477.

Class of Action—Partition and Sole— 
Price Obtained—Opposition.]— When an im
movable has been sold in an action for par
tition and sale for a price exceeding $4.000, 
the costs of an opposition à fin do distraine 
and of the contestation thereof should be 
taxed as in an action of the first class, wTith 
the additional fee of $30 which the tariff 
gives in actions for more than $4.000. La- 
tour v. Latour, Q. R. 10 S. C. 1*0. 3 Q. P. 
R. 418.

Class of Action— Validity of Seizure— 
Amount in Question.]—Upon a contestation 
as to the validity of a seizure en mains 
tierces, the class of action depends upon the 
amount seized, and the taxation of the bill 
according to the clas-i of the original action 
will be revised accordingly. Jones v. Moodie, 
3 g. P. R. 354.

Class of Action—“ Value in Contest ’’— 
Interest and Costs.]—Neither interest nor 
costs can be added to the amount in litiga
tion as part of the “ value in contest " for 
the purpose of determining the class of ac
tion to regulate the scale of taxation of 
costs. Barbcr-FAUs Co. v. Borland. Q. R. 10 
K. R. 218.

Class of Action—“ Value in Contest ”— 
Judgment. | — Where the judgment appealed 
from was against the appellant for a specific 
amount, and the respondent did not take a 
cross-appeal, the “ value in contest,” for the

purpose of determining the class for taxation 
of costs, is the amount for which judf 
was rendered against the appellant by the 
Court below. McGorvcy v. Dougall. g. i; 
10 K. B. 217.

Class of Action—" Value in Contest"— 
Judgment—Costs.]—In determining the class 
to which a case belongs for the purpos,- ,,f 
taxation of costs, only the amount of tin- 
condemnation in the judgment appealed from, 
irrespective of costs, is to be takeu into con
sideration. Sauriol v. Clermont, Q. It. 10 
K. B. 211).

Class of Action — Value in Conhst— 
Opposition—Dismissal on Motion—Absence 
of Appearance—Fee—Seale of.]—Where an 
opposition is dismissed upon motion, and the 
plaintiff's attorney has not filed an appear
ance in writing to the opposition, le- is not 
entitled to a fee de comparution. 2. The fee 
upon an opposition dismissed upon motion is 
that of an action dismissed upon preliminary 
exception. 3. The class of action to which 
an opposition belongs is regulated by the value 
of the effects claimed by the opposition, and, 
in the absence of other evidence, the amount 
mentioned in the opposition as representing 
the value of the effects thereby claimed should 
be regarded as the true one. Les Curé et 
Marguillicrs de Laprairie v. P roule, 4 Q. P. 
R. 33.

Company — Removal of Liquidator—Ap
peal.]—The fees in appeals on a petition t 
remove a liquidator appointed to a joint stock 
company are the fees of a second-class and 
not of a first-class action. Stimson v. Sorth- 
West Cattle Co., 5 Q. P. R. 23!I

Contestation in Garnishment —
Amount in Controversy.]—The fees upon a 
contestation of the declaration of a garnishee, 
where it is sought by the garnishment pro
ceedings to avoid a gift of immovables of the 
value of $800, and to condemn the garnishees 
each to pay $122, are the fees of an action 
of the second class. Brunet v. Bcrgcson. 4 
g. P. R. 410.

County Court Jurisdiction -Ascertain
ment of amount—Set-off. Smith v. Toronto 
General Hospital Trustees, (1 O. W. It. 00!).

County Court Jurisdiction — Trcspatt 
to Land—Amount Involved—Title to Laui] 
—Plaintiffs were owners of the remainder in 
.. farm valued at $1.500. and defendant 
Reece was life tenant thereof, and defendant 
Payne a purchaser from her of timber on 
the farm. The action was for an injunction 
and damages for cutting and removing the 
timber. The trial Judge found for plaintiffs 
(1 O. W. R. 516). and assessed the damages 
at $400. to be paid into Court and paid out 
to plaintiffs on death of defendant Reece, 
who wns to have the interest in the raeantim*. 
This judgment was varied by a Divisional 
Court (2 O. W. It. 100, 23 Occ. X. 1"<.
O. L. R. 356), by directing that defendants 
should at once pay to plaintiffs $180. The 
defences having raised the question of title to 
an interest in land of a greater value than 
$200, and therefore the action would not oe 
maintainable in a County Court by virtue 
of 8.-S. 1 of s. 22 of the Act. ihe^for» 
plaintiff’s costs were taxed on the High Court 
scale. White sell v. Reece, 4 O. W R.
O. L. R. 182.
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Criminal Libel—Criminal Code, s. 855.J 
—Quaere, where costs are taxable under s. 
835 of the Criminal Code, on what scale 
should they be taxed? Xichol v. Pooley, '.) 
B. V. R. 303.

Detention of Goods—ludgmcnt for Re
turn—Damages.]—The plaintiff in an action 
for detention of a horse, alleged to be of the 
value of recove re ' judgment for its
return and $10 for damages :—Held, against 
the contention of the defendant, that costs 
should be taxed as in an action under $100, 
or on the lower scale of the tariff ; that, in 
the absence of evidence to the contrary, the 
value alleged in the statement of claim should 
be treated as the real value for purposes of 
taxation. Allison v. Christie, 2 Terr. L. It. 
279.

Division Court Jurisdiction — Ascer
tainment of Amount—Promissory .Vofc.J — 
Held, that the debt in this case was not 
cognizable by a Division Court, the claim 
being for more than $1<MJ and not ascertained 
by the signature of the wife (the principal 
debtor) ; that the note signed by the husband 
could not be treated as an ascertainment, it 
not having been signed by lnra as her agent, 
but on his own behalf ; and therefore the 
costs should be on the scale of the County 
Court in which the action was brought. 
Davidson v. McClelland, 21 Occ. N. 188, ."12 
0. R. 382.

Division Court Jurisdiction—Balance 
Due on Contract Signed by Defendant—Ex
trinsic Evidence.]—In an action in a County 
Court for $37.50, the balance due on a build
ing contract of $475. signed by the defendant, 
where extrinsic evidence was required to 
shew performance of the contract by the 
plaintiff, and for $27.35 upon an open account, 
hb against which the defendant was allowed 
u|Kin his counterclaim $25 for defective work 
and material :—Held, that a Division Court 
would have had no jurisdiction, and that the 
plaintiff was entitled to his costs on the 
County Court scale. In re Graham v. Tom
linson, 12 V. It. 3(17, and In re Sawyer-Massey 
Co. v. Parkin, 28 O. It. 002, not followed. 
Kinsey v. Iloche, 8 P. It. 515, approved. Mc- 
Dermid v. McPermid, 15 A. R. 2S7. followed. 
h>< ut;igcr v. Brox, 21 Occ. X. 139, 32 O. It. 
418.

Interim Injunction.]—The costs of an 
uteriocutory injunction will In- taxed as in 
an action of the same class as is the action 
»f which it is an incident. Jodoin v. Village 
«/ Bdaii 7 <j. P. It. 222.

Interim Injunction — Municipal lly- 
latr.]—The fees upon u petition for interlo
cutory injunction in an action to set aside n 
municipal by-law, are fees of second, not of 
hist-class notions. Village of Bclcril 
Joioin, 7 Q. P. R. 77.

Jurisdiction of County Court—Ascer
tainment of Amount — Action for Price of 
Hoods—Reduction of Claim by 7 rial Judge.] 
—In an action in the High Court for $340, 
the balance of a $790 account for logs sold 
uy the plaintiff to the defendant, $450 of 
which was paid before action, the trial Judge 
juund that the sale was made ns contended 
“y the plaintiff, but reduced the amount by 

for some logs not received by the defen

dant :—Held, on an appeal from the ruling of 
n taxing officer, that the plaintiff was en
titled only to County Court costs, and tin- 
defendant to a set-off. The sum of $340 being 
an ascertained amount, the reduction of it by 
the trial Judge did not affect the ascertain
ment. Brown v. Hose. 14 P. It. 3, distin
guished. Lovell v. Phillips, 23 Occ. N. 114. 
5 O. L. R. 235. 2 O. W. R. 119.

Jurisdiction of County Court—Ascer
tainment of amount claimed. Minerva Mfg. 
Co. v. Roche, 1 O. W. R. 530, 722.

Jurisdiction of County Court—Ascer
tainment of amount—Promissory note—Con
sideration. Haldtein Iron and Steel Works 
(Limited) v. Dominion t'arbide Co., 2 O. W. 
It. 0. 170.

Jurisdiction of County Court—Ascer
tainment of amount. Williamson v. 7'owa
sh ip of Elizabethtown, 2 O. W. It. 977, 3 O. 
XV. R. 742.

Jurisdiction of County Court—Ascer
tainment of amount of money demand. Bas
ted» v. Simmons, 2 O. XV. It. 806, 955.

Jurisdiction of Division Court — Ac
count—Balance — Ascertainment — Settled 
account. Taggart v. Bennett, 2 O. XV. It. 
1H4, 419. 518.

Lump Sum — Injunction Motion.]—Tin- 
costs of the advocates of the respondent under 
a judgment dismissing, after hearing a peti
tion for an injunction, were fixed upon appli
cation to the Judge at $50. Xational ’Vypo- 
graphie Co. v. Dougall, 5 Q. P. It. 162.

Motion for Particulars—Prothonotary.] 
—A motion for particulars is an ordinary 
motion. 2. If an action is discontinued after 
such a motion, the costs of the defendant's 
advocate will be those of appearance and mo
tion and not those under art. 7 of the tariff. 
3. The fee of the prothonotary is also that of 
a motion, and not of an exception, (iingras 
v. Finley, 5 Q. P. It. 118.

Order as to — Jurisdiction of Trial 
Judge.] — In a Supreme Court action, the 
trial Judge has no jurisdiction to order costs 
on the County Court scale on the ground 
that the action might or should have been 
brought in the County Court. Russell v. 
Black. 10 B. C. R. 326.

Payment Into Court — Inquiry as to 
Creditors’ Claims — Certificate for County 
Court Costs—Set-off—Discretion.] — Under 
59 V. c. 19, s. 3 (O.), the equitable jurisdic
tion of the County Courts, which had been
taken away by the Law Reform A < <>f 1868,
was restored to that Court, so that it has 
equitable jurisdiction where the subject 
matter involved does not exceed $200. An 
action having been brought to set aside an 
alleged fraudulent conveyance of certain lands 
to the defendant, n lis pendens was registered, 
and by a consent order was vacated on pay
ment of $300 into Court, with n provision 
that creditors should file their claims. Claims 
were filed to over $800, adjudicated upon by 
the Master, and fixed at $189.47. the amount 
found to lx* due to the plaintiff being $96.20. 
for which judgment was given with costs 
on the lower scale : the Master giving -a certi
ficate that his ruling was that the plaintiff
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was entitled to costs on the County Court 
scale, without any right of set-off :—Held, 
that the Master's order as to costs should 
not be interfered with, llalliday v. Ruther
ford. 23 Occ. N. 200.

Petition—Contestation—Counsel Fees.] — 
The fees of an advocate upon a petition under 
art. 870, C. P., upon which there has been 
contestation by writing, inscription, examina
tion, and hearing, are the fees of an advo
cate in an action of the second class, but there 
can be no fee at the hearing. Moreau v. 
t!iiinan. 4 Q. P. It. 380.

Petition to Appoint Sequestrator.] —
All the fees on a contested petition to ap
point a sequestrator are governed by s. 102 of 
the tariff, not by s. 12 or 28, and the attorney 
is entitled to all the fees of a third-class 
action. Chulmers v. Shoe Wire Grip Co., 5 
Q. P. R. 73.

Petition to Quash Municipal By-law
— Interlocutory Injunction — Taxation — 
/tern#.]—On a motion for the revision of the 
taxation of the respondent’s costs of a motion 
for an interlocutory injunction incident to a 
petition to quash a by-law, made by virtue of 
art. 4381», U. S. Q., the Court will allow a 
general fee of $50, and will disallow a fee 
d’audition; a demand for an injunct; >n 
grafted on an action of this nature, is itself 
of the same nature, and the costs thereof 
ought to be taxed us of the second class; the 
amount payable to the prothonotary on the 
answer to an application for an interlocutory 
injunction is i$l, as fixed by art. 24 of the 
tariff, and not the amount payable on a 
pleading on the merits ; and the Court can 
not, on a taxation, refuse to allow the fee 
payable on each affidavit filed in support ot 
the petition or against it. Cameron v. Town 
of Wcstmount, 7 Q. If. R. 58.

Petition to Set Aside Injunction 
Order. |—The costs of an advocate upon a 
petition to set aside a judgment granting an 
interlocutory injunction before issue of the 
writ of summons, not being provided for by 
the tariff, will, under art. 12 of the tariff, be 
taxed upon the scale applicable to analogous 
proceedings ; and a petition to set aside a 
judgment in an ordinary case is an analogous 
proceeding. Ozone I'o. of Toronto v. Massi- 
eottc, 0 Q. P. R. 170.

Revendication of Insurance Policies
—Amount Involved.]—In an action of reven
dication of insurance policies, which repre
sented the face value if over $200, the costs 
should be granted according to the actual 
value of the titles, not according to the value 
which the titles represented. Bouchard v. 
Hétu, 0 Q. P. R. 44.

Superior Court — Intervention on Ap
peal.]—The costs of contestation of an inter
vention on appeal tt<> the King’s Bench) will 
lie taxed according to the tariff of the 
Superior Court which would apply to such 
contestation if it were made in the Superior 
Court. McNally \. Préfontaine, 4 Q. P. R. 
125.

Supreme Court—County Court.]—The 
costs of an action in the Supreme Court, 
which might have been brought In the County 
Court, are not necessarily taxable on the 
County Court scale. Royal Bank of Canada 
v. Harris, 8 B. C. R. 3(18.

Tariff -Interpretation — Class of Action.]
I —The allowance of costs, being a matter of 
I statutory declaration and not of right, cannot 
j exceed the limits defined by the text of the 

statute. Therefore subdivision 7 of the 
second class of the tariff must apply to the 
allowance of costs in an action for the rescis
sion of a winding-up order and appointment 
of a liquidator to a company, although fin
ancial interests may bo involved in the suit, 
which, if they formed the subject of the con- 

1 elusions of the action, would bring it within 
i the first class for the purposes of taxation. 
| Stimson v. North-West Cattle Co., Q. It. 12 

K. It. 365.

Transfer of Action.)—Where a cause 
begun in the Circuit Court is transferred by 

j the Court, of its owu motion, to the Superior 
Court, by ’ irtue of urtf 171, 0. P„ the costs 
will be ou the scale appropriate to the amount 

| in controversy in the action. Item 108 ,’ the 
tariff has no application, there having I -en 

I no évocation. Duval v. Moffatt, 3 Q. P. R. 
4U5.

Transfer of Action—Security for Costs 
— F vent — Revision of Taxation — Jurisdic
tion.]—The fee of the defendant’s attorney 
on a declinatory exception which was main- 
tained, the Court ordering the transmission 
of the record to another district, is that pro
vided for by art. 7 of the tariff. 2. When u 
motion for security for costs is grunted, costs 
to follow suit, and the record is subsequently 
transmitted to another district, the costs will 
follow the final judgment in the case, and not 
the judgment maintaining the declinatory 
exception and ordering the transmission of 
the record. 3. Where, in an actmn brought 
at Montreal, where the transmission of the 
record to Quebec was ordered, the pr 'hono- 
tary, at Montreal, taxed the defendant t bills 
of costs, the Judges of the district of M< n- 
treal are competent to revise such taxation, 
notwithstanding the judgment ordering the 
transmission of the record. Canadian l/iifun/ 
L. & I. Co. v. Tanguay. 3 Q. P. It. 436.

Trespass to Land — Title—Pleading- 
Amendment—Terms—Discretion.]—In an ac
tion in the High Court for trespass of land, 
of greater value than $200, the plaintiff al
leged his tenancy and occupation : the defend
ant. in his statement of defence, denied both, 
ami asserted title and right to possession 
in himself, and also pleaded leave and license. 
About two weeks before the trial the defend
ant gave notice of motion for leave to amend 
by withdrawing his denial of the defendant’s 
tenancy, and occupation, and expressly admit- 
ting both, and withdrawing bis own claim 
to right of possession. Leave to so amend 
was granted at the trial, terms ns to cost* 
being reserved. The jury found against the 
defence of leave and license, and assessed 
the plaintiff’s damages at $1. for which « 
verdict was entered:—Held, that the original 
defence raised an issue of title, aud it net 
having bee'i amended until the trial, the 
plaintiff was obliged to go to trial in the 
High Court, and was entitled to his cists 
on the scale of that Court .—Semble, also, 
that as a matter of discretion under Rule 
1130, and perhaps also as a term of allowing 
the amendment, the snrne disposition of trie 
costs would he made. Black v. Wheeler, *■» 
Occ. N. 294. 7 O. L. R. 545. 3 0. V. » 
43!».
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Trespass to Land — Tille—Verdict for 

(100 •— Jurisdiction of District Court.]— 
Where an action for damages for flooding 
and other trespasses to the plaintL's lands 
situated in the Parry Sound district, was 
brought in the High Court, and the title 
to the land was brought in question, and, 
though no evidence was given ns to its value, 
it could not reasonably b< contended that it 
did not exceed $200. and clause \,d) of s.-s.
2 of s. 1) of U. S. O. c. 109, giving jurisdic
tion to inferior Courts, where the land is un
der such value, not applying to .mch dis
trict, and the Judge at the trial having 
found for the plaintiff and directed judgment 
to be entered lot him for S100 damages, with
the costs of the Court having jurisdiction 
to such amount, without any set-off, the 
plaintiff was held entitled to tax his costs 
on the High Court scale. Decision of An
glin. J.. 3 O. W. R. ($01. affirmed. Neely v. 
Parry Sound River Improvement Co., 24 Occ. 
X. 340, 8 O. L. R. 128. 3 O. W. R. 601, 
778.

—W
Trespass to Land — Value of Land— 

Payment of $1 into Court—Acceptance by 
Plaintiff.]—In an action for trespass to land, 
valued at over $200, in which the plaintiff 
claimed $1,000 damages, and no question 
of title to land was raised, the defendant 
paid $1 into Court, and the plaintiff accepted 
it:—Held, that the plaintiff was entitled to 
his costs on the High Court scale. Babcock 
v. Stnndish, 19 P. R. 195, followed. Chick 
v. Toronto Electric Light Co., 12 P. R. 58, 
and Tobin v. McGillis, ib. ($0 n., commented 
ou. McKelvcy v. Chilman, 23 Occ. N. 114,
5 0. L. It. 263, 2 O. W. It. 118.

Withdrawal of Part of Claim—Tax
ation of Costs—Witness Fees—Foreign Wit
nesses.]—The fact that the plaintiff, in an 
action against the defendants to recover 
$1,165.28. being $770.85 for the value of 
goods which had been intrusted to the de
fendants to be carried, but had not been 
delivered by them, and $388.46 damages 
caused by tne default to deliver, has filed a 
retraxit in the course of the suit for $388.73, 
because 4he goods have been delivered to him 
after the commencement of the action, does 
not take away the right to have his costs 
taxed as in an action of the first class. 2. 
The taxation of witnesses subpoenaed out of 
the jurisdiction may be revised even when no 
objection has been made when such costs 
were being taxed, if the total amount of the 
o°8t8. ns taxed, exceeds the cost of a com
mission to examine such witnesses. Roth- 
cAilrf v. Canadian Pacific R. W. Co., 6. R. 
21 8. C. 318, G Q. P. R. 39.

VII. Security fob—Generally—When 
Ordered.

Absent Plaintiff—Absence in another 
province—Return to Ontario—Intention to 
remain—Evidence — Discretion — Appeal. 
\vffnp y-Canadian Pacific R. W. Co., 3 O.

it«^eent ^lft$®tlff — Acquisition of resi- 
ence m jurisdiction pendente life—Tempor

ary or permanent residence. Harry v. Osha- 
ve ' Co., 3 O. W. R. 190.

Absent Plaintiff -Extension of Time— 
Procuration—Want of Authentication—Con
testation.] — The procuration or power of
attorney furnished by plaintiff resident out 
of the province may be allowed to stand 
although not properly authenticated, if the 
right of the defendant to contest the veracity 
of it be saved. 2. The Court may. for suffi
cient cause, extend the delay first allowed 
for the furnishing of security judicature volvi 
and of the procuration ad litem, Berthiautm 
V. Ilerreboudt, Q. R. 13 K. R. 159, 0 Q.
P. R. 80.

Absent Plaintiff—Fixed Place of Abode 
—Domicil,]—The plaintiff, an Italian, was 
engaged at Montreal, in the service of a 
railway company, until the end of 1904 ; 
and, at the time he commenced his action, 
he worked for this company at Cross Lake, 
in the province of Ontario. The writ of 
summons described him as of Montreal ; and 
the place of his domicil or residence before 
bis arrival at Montreal was not shewn. The 
defendant having, by “ dilatory exception,” 
demanded security for costs and procuration : 
—Held, that the plaintiff did not reside at 
Cross Lake, his being in that place not con
stituting a residence within the meaning of 
Art, 179, C. P. C. The residence of a party 
is the place where he usually ami ordinarily 
dwells and has a fixed abode, fills v. Cor- 
dasco. Q. R. 26 8. C. 68.

Absent Plaintiff—Intention to Return.] 
—The fact that the plaintiff proposes to re
turn to reside in the Province of Quebec, 
while he does not actually reside there, does 
not withdraw him from the obligation to give 
security for costs. Marino v. Youngheart, 
0 Q. P. It. 355.

Absent Plaintiff — One of Several.] 
Where one of the plaintiffs lives in the United 
States, he will be ordered to give security for 
costs. Kirk v. Lamontagne, 6 Q. P. It. 157.

Absent Plaintiff—Property in jurisdic
tion — Burden of proof—Building society— 
Terminating shares. Daniel v. Rirkbeck 
Loan and Savings Co., 5 O. W. U. 757.

Action Against Municipal Corpora
tion— Non-repair of Highway — Personal 
Injuries.] — Article 793 of the Municipal 
Code, which requires a person who sues a 
municipal corporation, of which he is no 
a ratepayer, on account of non-repair <>f the 
roads and pavements of the municipality, 
to deposit a sum of $10 with the clerk of the 
Court at the time of the issue of the writ of 
summons, as security for costs, applies to 
actions for damages for injuries caused by 
non-repair, and not merely to actions for the 
penalty provided by art. 793. Lalonge dit 
Gascon v. Parish of St. Vincent do Paul,
Q. R. 23 8. C. 65.

Admission that Defendant without 
Defence—Counterclaim for malicious arrest. 
Blumensteil v. Edwards, 3 O. W. R. 772, 5 
O. W. R. 341, 796.

Affidavit—Agent—Advocate — Relief.] — 
Rule 520 provides : “ When the plaintiff in 
an action resides out of the Territories 
. . . and the defendant by affidavit of
himself or his agent i>lieges that he has a 
good defence on the merits to the action, the 
defendant shall be entitled to a summons to 
shew cause why an order should not issue
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reqir lug the plaintiff within three months
. . . . to give security for the defend

ant's costs . . . —Held, that the agent
must be someone having personal knowledge 
of the facts constituting the defence, and 
the allegation of the ezistenc of a good de
fence must be positive. An affidavit by 
the defendant’s advocate that he verily be
lieves the defendant to have a good defence 
:s insufficient on both grounds. Stimpson v. 
/to*», 5 Terr. L. R. 485.

Amount — Interlocutory appeal to full 
Court—Consolidation -*f appeals. Spencer 
v. Drysdalc (B.C.), 1 \X. L. R. «, 7.

Appeal to Court of Appeal—Applica
tion - Increased Security—Forum.]—Ap- 
plicrrion for increased security for costs on 
an appeal from the High Court, should not 
L® made in the High Court, but to the Court 
oi Appeal or a Judge thereof. Centaur Cycle 
Co. v. Hill (No. 2). 4 O. L. R. 403. followed. 
Fitzgerald v. Wallace, 24 Occ. N. (10, (5 O. L. 
R. ti34. 2 O. W. R. 1047. 3 O. W. It. 000.

Application by Person not a Party 
to Action—Residence abroad—Actor—Costs 
of motion. Sparrow v. Rice, 5 O. W. R. 
024. 0 O. W. R. 01.

Application for—Onus—Affidavit—De
fence on Merits.1—On an application for 
security for costs under Rule 520, the plain
tiff. to have the summons discharged, must 
shew affirmatively that the defendant is not 
entitled to the order.—Where, therefore, the 
defendant by his affidavit alleged a good 
defence to the action on the merits, which the 
plaintiff sought to rebut by cross-examina
tion. he was held entitled to the order, be
cause his answers, though alleging certain 
facts not within his personal knowledge, 
shewed that it was not unreasonable to sup
pose that the plaintiff’s claim might have been 
satisfied, (irtggs v. Cirais, 5 Terr. L. R.

Application for Custody of Infant
—Application out of Ontario—“ Proceeding " 
—Affidavit. Re (Siroux, 2 O. W. R. 385.

Application for Payment ont of 
Court—Foreign receiver. Canadian Inter
national Mercantile Agency v. International 
Mercantile Agency, 4 O. W. R. 338.

Arrest — Capias after Judgment — Com- 
menccment of New Action.]—A capias issued 
after judgment is the oommencemem of n 
ne\ • cause, and a foreign plaintiff, who has 
already gi>en security for costs of the prin
cipal action, may be ordered*to furnish fresh 
security for the capias, and will be ordered 
to pay the costs of a motion for security if 
he contests it. Fdgcrton v Lapierre. «i Q. I’. 
R. 347.

Claimants of Fund in Court — Resi
dent • out of Ontario—Ooss-motions—Stay 
of proceedings — Consolidation of actions. 
Renouf v. Turner, 2 O. W. R. 070.

Claimant — Revendication — Foreign 
Plaintiff.]—He who intervenes in an attach
ment in revendication and claims the thing re- 
vendicated as his property, is in the position 
of a plaintiff, and can not obtain security 
for costs from a foreign plaintiff. It in mon 
v. Sovereign Hank of t'anada, 0 Q. P. R. 
423.

Compliance with Order—Removal of 
stay—Payment into Court—Notice—Defence. 
Northern Elevator Co. v. North-West Trans
portation Co.. «I O. L. R. 23. 2 O. W. R. 
525.

Costs of Former Action Unpaid -In
structions — Solicitor — Action brought in 
name of wrong person — Form of order. 
Biickindale v. Roach. 2 O. W. It. 775. 788. 
824.

Application for—Preliminary Exception 
— Advocate's Fee.] — If an application for 
security for costs is made by way of a sim- I 
pie motion, instead of by preliminary excep- | 
tion. the advocate's fee will be that of a j 
motion. Tisi v. f'ordasco, Q. R. 27 8. C. 1 
30.

Application for—Service of Certificate 
of Deposit.]—A defendant who files a pre
liminary exception demanding security for 
costs and who makes the deposit required 
by art. 105. C. P., and Rule of Practice 40, 
but who does not, at the same time as the 
notice of motion is served, serve notice on 
the opposite party of the certificate of the 
prothonotary setting out the deposit, may 
be allowed to give this notice to the plaintiff 
when the latter cannot shew that he has 
been prejudiced bj want of notice. Waylc 
v. Cl unie, 7 Q. P. It. 22.

Application for — Time for Moving — 
Deposit.]—The notice of a motion for secur
ity for costs must be given to the opposite 
party within three days from the entry of 
the cause. Such motion cannot be heard 
nnleaa thtre be nerved with the notice the 
certificate of the prothonotary to the effect 
that a deposit of the sum fixed by the rules 
of practice has been made with the clerk. 
King v. Pelletier, Q. R. 27 S. C. 37.

Curator of Absentee.]—A resident who 
sues as curator to an absentee is bound to 
give security for costa. Harvey v. Des
jardins, «1 Q. P. R. 144.

Curator of Absentee—Resided'. | — flip 
curator of an absentee will not be ordered 
to give security for costs of an action brought 
by him, if he resides in the province of Que
bec. 2. Where a plaintiff suing as curator to 

I an absentee describes himself in his pro- 
| ceedlngs. as of the province of Quebec, and 
I the defendant, in moving the security for 
I costs, by an uncontradicted affidavit, declared 
j that the plaintiff was non-resident, lie was 
I ordered to give security. Tétrault v. Rochon. 

tl Q. P. R. 213.

Defamation—Defence—Report of public 
j meeting—Municipal council — Financial abi

lity—Properly exigible — Criminal charge. 
Parke v. Hole, 2 O. W. R. 1172.

Defamation — Newspaper — Criminal 
charge—“ Provincial crime ” — Flection Art.

! Harman v. Windsor World Co., 2 O. W. "• 
442.

Defamation — Newspaper — MistnKe- 
i Apology—Good defence — Trivial or frivol- 
| ous action. Evoy v. Star Printing and "w 

lishing Co., 2 O. W. R. 01, 110.
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Defamation—Newspaper—Trivial or fri

volous action—Defence on merits. Marsh 
v. McKay. 2 O. W. It. 522, «514. 3 O. W. R. 
48.

Exchequer Court—Admiralty Rule 228 
—English Practice—Time.]—Under the pro- I 
visions of Rule 228 of the (ieneral Rules 
and Orders regulating the practice and pro
cedure in Admiralty cases in the Exchequer 
Court of Canada, applying the English prac
tice to cases not provided for by such Rules, 
an order for security for costs may be granted 
in Admiralty proceedings on motion of the 
defendant after the plaintiff has filed par
ticulars of his statement of claim. Morten. 
Downs. «£• Co. v. The “Lake Simcoe.” 25 
Oec. N. 147, » Ex. C. R. 301.

Foreclosure Suit.J—It is not a ground 
for refusing an order for security for costs, 
where the plaintiff is resident abroad, that 
the suit is for foreclosure, upon a mortgage. 
Hnchanan v. Harvie, 25 Oec. N. 06, 8 N. It. 
Eq. 1.

Foreign Judgment—Action on—Merits 
of defence. Josh ua Handy Machine Works 
v. Pace. (N. W. T.), 1 W. L. It. 156.

Form of Bond—Affidavit of Justification 
—Real Estate.]—The affidavit of a surety at 
the foot of his bond need not necessarily be 
in the first person or divided into paragraphs 
numbered consecutively. 2. The description 
of the surety is sufficient if it is contained 
in the bond preceding the affidavit. 3. A 
surety judicatum solvi is not obliged to jus
tify upon real estate when the amount of the 
costs is not considerable. Mahcu v. Leclerc,
«1 «V. P. R. 225.

Increase—Inadequacy — Rules. Dover 
v. Fainccathcr, 1 O. W. R. 3S0.

Increase in Amount — Costs Thrown 
.4 ira y by Postponement of Trial — Amend- 

M—While the practice ns to granting ad
ditional security for costs has been relaxed 
in favour of the granting of such security, 
the plaintiff, however, must not be checked 
at every stage of the action by security being 
ordered dollar for dollar for all costs incur
red. or which might be incurred, without 
regard to the conduct of the parties. On 
the commencement of an action security to 
the amount of $200 was ordered. After the 
action had proceeded, $300 further security 
was ordered : and, on a commission to take 
evidence being issued, a further sum of $100. 
On the action coming on for trial the de
fendants were granted leave to amend their 
pleadings, and, on the plaintiffs stating that 
they were not ready to proceed on the amend
ed record, the trial was postponed, the costs 
°f the day being made costs in the cause 
jo the successful party. The defendants 
then obtained an order from a local Master 
directing $600 further security to be given. 
On an appeal to a Judge, the order was set 
aiv :~Semble. that the application for ad- 
Tk °?a. Becurity shtmM have been made to 
the Judge at the trial at the time the post
ponement was asked for. Standard Trading 

• v;, toeykold, 1 O. W. R. 630. 724, 783. 
i°• " R. 878. 936. 3 O. W. R. 40. 22 Oco. 
*414. 23 Occ. N. 45. 330, 5 O. L. R. 8.
6 0. L. R. 379.

Increase In Amount—Premature appli
cation—Leave to renew—Several defendants 

I —One payment. Fuller v. Appleton. 2 O. 
W. It. 424. 448, 8211. 1083.

Increased Security—Contest as to next 
! of kin — Foreign Commissions—Administra

tion order—Limited responsibility of plain- 
I tiffs for costs. Hunt v. Trusts and Guaran

ty Co., 8 O, w It. 188, OH 6 o W. 
It. 405, «I O. W. It. 1024.

Increased Security—Amount of—Fur
ther application. Rurnsidc v. Eaton, 2 (). 
W. R. 412, 3 O. W. It. 77.

| Increase — Trial practically concluded.
I Woodruff v. Eclipse Office Furniture Co. of 

Ottatra. 35, 114, 2 O. W. It. 35, 114. «101. 
4 O. W. R. 165.

Infant Plaintiff in Jurisdiction —
Adult Plaintiff and y ext Friend out of Juris- I diction — Separate Claims — Appearance— 
Prcrcipe Order.]—Action by the father of 

( an infant ns next friend and also on his 
1 own behalf to recover damages resulting to 
! the father and the infant from an injury to 
| the infant for which it was alleged defond- 
! ants were liable. The father resided in 
| England, and the infant in Ontario, as 
| shewn by indorsement on writ of summons.
; Defendants moved for an order for security 

for costs. Order granted and in default of 
| security being given it directed that the claim 

of the father be struck out. Felgate v. Heg- 
ler. 4 O. W. R. 430, 5 O. W. R. 01, 0 O.

| L. R. 315.
Infant Plaintiff—Injury to — Action—

I Joinder of parent—Next friend—Both plain
tiffs out of Ontario. Topping v. Everest. 2I O. W. R. 744.

Inscription for Review — Amount of 
Deposit—Amount Involved.1—Where there is 
a contest between two creditors of an insol
vent as to priority, and judgment has been 
given declaring one claim prior to the other 
to the extent of less than $400, the deposit 
to make when inscribing in review of such 
judgment is $50, although the two claims 
aggregate more than $4.000. In re Cant- 

I icell. 6 Q. P. R. 105.
Insolvency of Plaintiff—Appeal.] — 

On an application made by the defendant for 
security for costs of an appeal by the plain
tiff. it appeared that the action had been 
dismissed with costs, but that no costs had 
been paid, and that, to an execution issued 
therefor, return had been made that the plain
tiff had no property, within the jurisdiction 
or elsewhere, to respond the execution. It 
also appeared that the plaintiff had made 
an assignment for the general benefit of cre
ditors, and that, on an examination before 
commissioners, it was shewn that he had 
no real or personal property, b -ok debts, or 
assets, that none of bis creditors had been 
paid, and that anything recovered in the 
action would belong to his creditors :—Held, 
following the practice laid down in Chitty’s 
Archbold. p. 300, that the case was one in 
which the plaintiff should be ordered to give 
security. Shand v. Eastern Canada S. <t />. 
Co.. 33 N. 8. Reps. 241.

Judgment Dismissing Action for De
fault of — .4**i0Mf/irnf by Defendant for
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Boue fit of Creditors—Admission of Claim.] — 
An order was made for security of costs to 
be given within three months. During this 
period the defendi at made an assignment 
for the benefit of his creditors. The plaintiffs 
filed their claim with the assignee, and un
derstood, apparently wrongly, that the claim 
was admitted. Judgment was afterwards 
signed by the defendant dismissing the ac
tion for non-compliance with the order for 
security. On motion by the plaintiffs the 
judgment was set aside on erms. Jfoo- 
pherson Fruit Co. v. England, 5 Terr. L. It. 
388.

Libel—Newspaper—Proof of insolvency of 
plaintiff—Frivolous action—Criminal charge. 
Gordon v. Star Printing and Publishing Co.. 
0 O. W. R. 887.

“ Libel Contained in a News
paper.”]—The defendant was a country cor
respondent of the St. Thomas Times, and 
the action was for an alleged libel contained 
is one of his periodical contributions to the 
paper. A local Judge having ordered the 
plaintiff to furnish security for the defend
ant's costs under R. S. O. c. 08, s. 10, on 
the ground that the alleged libel was “ con
tained in n newspaper —Held, on appeal, 
reversing the order, and following Egan v. 
Miller, 7 Occ. N. 443, that only the editor, 
publisher, or proprietor of a paper is entitled 
to security for costs under s. 10, and not a 
mere correspondent. Neil v. Norman, 21 
Occ. N. 203.

Long Vacation — Jurisdiction—Opposi
tion.]—The Court has no jurisdiction, in 
long vacation, to hear a motion for an order 
requiring security for costs to be given by 
an opposant à fin de charge. Payette v. 
Comic Opera Co., 0 Q. P. It. 3G2.

Money Paid into Court—Payment out 
to Successful Party — Proposed Appeal.] — 
Money paid into the High Court by the plain
tiffs as security for the defendants' costs was 
ordered by the Master in Chambers to be 
paid out to the defendants after they had, 
by the judgment of the Court of Appeal (7 
O. L. It. 110), been allowed the costs of 
the action against the plaintiffs, notwith
standing that the plaintiffs proposed to ap
peal to the Judicial Committee of the Privy 
Council. To retain the money in Court 
would amount to a stay of execution, and if 
that were desired, the plaintiffs should apply 
to the Court of Appeal. Rules 827, 832, 
considered, and the absence of any Rule cor
responding to English Order 58. Rule 16, 
remarked on. Centaur Cycle Co. v. Hill, 
22 Occ. N. 253, 24 Occ. N. 2011. 1 O. XV. It. 
221), 377, 401, 03V, 2 O. W. It. 1025, 3 O. 
W. It. 255. 354, 4 O. L. It. 92, 493, 7 O. 
L. It. 411, 017.

Motion to Set Aside Order- Money 
in hands of defendant—Account. Allen v. 
Crozier. 2 O. W. It. 485, 736, 805.

Motion — Formo/ifira.]—A motion for 
security for costs is a preliminary exception, 
and must comply with all the formalities re
quired therefor. Turner v. Fee, 0 Q. P. R. 
139.

Municipal Corporation — Action 
Against. 1—The deposit of $10, required by 
Art, 793, C. M., in an action against a

j municipal corporation, is only as security for 
! costs, and the obligation to make the deposit 

is not a condition procèdent to bringing the 
| action. Prévost v. Village of Ashuntic, n. 

It. 24 S. C. 408.

Municipality — Action Against — be- 
! posit.]—In an action for damages against n 

municipality for injuries from an accident 
| upon a street pavement, by reason of the 

neglect of the municipality to keep it in repair, 
i the plaintiff, if he is not a ratepayer of the 
1 municipality, must deposit in the hands of 
j the clerk of the Court a sum of $10 at the 
' time of the issue of a writ of summons as 
i security for costs. Lalonge v. Corporation of 

SI I tooMi a PooJ, (.1 i*. it M

Nominal Plaintiff — Administrator — 
, Fatal Accidents Act.]—An administrator np- 
1 pointed for the purpose of bringing an action 
I for the benefit of another under s. 3 of the 

Fatal Accidents Act, R. S. O. c. 1.66. is 
not a mere nominal plaintiff bringing such 
action for the benefit of somebody else, in 
the sense of the rule which entitles a de
fendant to security for costs upon shewing 
that such nominal plaintiff is also Insolvent. 

1 So held by Meredith, C.J., (dubitante). and 
j by a Divisional Court, in a case where, if 

the action bad been brought in the name 
of the person beneficially entitled, he would 
have been required to give security for costs,

| because out of the jurisdiction, which gave 
i ground for suspecting that the actual plain- 
I tiff was put forward for the purpose of 

enabling the person beneficially interested 
to escape liability. Sharp v. Grand Trunk 
R. W. Co.. 21 Occ. N. 183, 1 O. L. R. 2UÜ.

NoiniiLnJ Plaintiff— Insolvency —Eject
ment — Demise to plaintiff for purpose of 
enabling him to sue—Indemnity. Gribbon 
v. King and Spohn, 6 O. W. It. 756, 843.

Nominal PIl Intiff—Proof of Want of 
Interest— Inference—Perjury.]—Very dear 
proof should be given of the lack of substan
tial interest of the plaintiff in litigation be
gun by him, before the Court should inter
cept it at the outset by an order for security 
for costs. And where, although it was 
shewn that the plaintiff was without awns, 
it was not established by any legal evidence, 

i but was rather a matter of conjecture and 
inference, that he was merely a nominal party 
suing for the benefit of some one outside of 
the litigation, a motion for security tor coiti 
was refused. There may be strong suspi
cion or even probable inference that the ac
tion, if successful, may enure to the benefit 
of the outsider; but where the contrary is 
shewn by all the parties to the transaction, 
the Court hesitates to find perjury for the 
purpose of ordering security for costs. Prit
chard v. Pattiion, 21 Occ. N. 80, 1 O. L. N- 
37.

Partnership — Non-resident Partner — 
0f Attorney—Costs of Motion.]—Iu 

ion by a commercial partnership, a 
j nuu-ivsident member will be ordered to give 

security for costs; but no power of attorney 
will he required in such case, the resident 
partner being presumed to have ■llffidWt 

I authority ; and the costs of a motion for 
security for costs which Is contested, will go 
against the contesting party. Brown v. 
Taylor. 7 Q. I*. R. 155.



377 COSTS. 378

Penalties—Consent of Attorney-General 
—Unsubstantial plaintiff—Common informer. 
Johnston v. London and Paris Exchange, 2 
O. W. R. 4<18, 41)2, GUI.

Petition by Foreign Defendant —
Time for Moving for Security—Appeal on 
Merits.]—Where n petition is presented by 
a foreign defendant at a time when an ap
peal upon the merits of the action is pending, 
the time for moving for security for costs 
will not he extended on this ground, fiau- 
nnir v. fioilard, 0 Q. P. R. 02.

Petition by Parents for Custody of 
Infant—Petitioners out of jurisdiction—Re
spondents admitting rights of petitioners. 
Re Pinkney, 1 O. W. R. IV. 14, 715, 2 O. W. 
R. 141.

Petition of Right — Application by 
Crown—Limited Company — Practice.]—Sec
tion 00 of the Companies Act, 1802, 25 & 20 
V. (U. K.) c. 81), provides that, where a limi
ted company is plaintiff in any action, any 
Judge having jurisdiction in the matter may, 
if it appears by any credible testimony that 
there is reason to believe that if the defend
ant be successful in his defence the assets 
of the company will be sufficient to pay the 
costs, require sufficient security to be given 
for such costs, and may stay all proceedings 
until such security is given. By ,s. 7 of 
the English Petition of Right Act. 211 & 24 
V. c. 84, it is, among other things, provided 
that the statutes and practice in force in per
sonal actions between subject and subject 
shall, unless the Court otherwise orders, ex
tend to petitions of right. The practice in 
the Exchequer Court is in this respect the 
same as the practice in England. ' In a 
proceeding by petition of right in the Exche
quer Court application was made for security 
for costs under the provision first mentioned. 
There was nothing to shew that it had ever 
been acted on in a proceeding by petition 
of right in England :—Held, that the question 
of the application of the provision first men
tioned to such cases was not sufficiently free 
from doubt to justify the granting of the 
application. Atlantic and Lake Superior 
R. IV. Co. v. The King, 23 Occ. N. 101, 8 
Ex. C. R. 180.

Petition of Right—Exchequer Court — 
Company—Crown—English Companies Act. 
Atlantic and Lake Superior R. IV. Co. v. 
The King, 2 O. W. R. 51.

Plaintiff Ceasing to Reside within 
Jurisdiction — Proceedings after Judgment 
—■Procuration.]—A plaintiff who, after ob
taining judgment in his favour, censes to re
side within the province of Quebec, and then 
proceeds to enforce his judgment by garnish
ment. may be ordered to furnish security 
for costs, but not a procuration. Lavallée v. 
LovalUc, 7 Q. I». R. 35.

Plaintiff Coming into Jurisdiction -
Relief^Term,.]—A foreign plaintiff obliged 
to furnish security for costs may, if he comes 
to reside in the province of Quebec before the 
expiration of the time within which he is or-

kîT** to f,,rn'8h security, be relieved of his 
obligation on paying the costs of the order 
®n<* °f hia motion. Radford v. firophy, 5 Q.

Plaintiff Leaving Jurisdiction —
Temporary Abscncc.] —-When in the course 
of a suit the plaintiff leaves the province of 
Quebec, security for costs will not Ik* ordered 
unless a change of residence is clearly estab
lished, and proof of mere temporary absence 
will not suffice, filood v. McDonald, 5 Q. V. 
R. 451.

7 in tiff Ordinarily Resident out of 
Ji diction. McLaughlin v. Rodd, 2 U. 
W :. 309.

Plaintiff Out of Jurisdicuo”—Assets 
in hands of defendants—Admissions—Letter 
ante litem. Stock v. Dresden Sugar Co., 2 
O. W. It. 890.

Plaintiff Out of Jt. risdiction—Delay 
in Applying.]—The action was begun on the 
12th February, 1901 ; statement of claim 
delivered on the 10th June, 1901; statement 
of defence on the 20th June, 1901 ; and the 
action was set down for trial at a sittings 
beginning on the 10th September, 1901. The 
trial was, by consent, adjourned until the 
winter sittings, the defendants desiring to 
examine one C. who was present when the 
plaintiff was injured. On the 25th Septem
ber, 1001, the plaintiff came from Pittsburgh 
to Toronto and submitted himself to examina
tion by the defendants for discovery. He then 
stated that he was living at Pittsburgh, 
Pennsylvania, that his family were there, and 
that he did not intend to return. After the 
injury on account of which the action was 
brought, the plaintiff was brought to Toronto, 
in August, 1900, where he lived until August, 
1901. when he went to Pittsburgh. After the 
examination for discovery in September the 
defendants issued a commission to Montreal 
to examine C. as a witness, and he was ex
amined thereunder early in December. In
ill.' same month the plaintiff examined the 
defendants for discovery, and gave notice of 
trial for a sittings beginning on the 0th Jan
uary, 1902. The defendants launched a mo
tion for security for costs on the 19th Decem
ber, 1901 :—Held, that the delay in moving 
after the information obtained in September. 
1901. was not sufficiently explained by the 
allegation that the defendants were waiting 
until after the examination of C., in order 
that they might be able to swear to a defence 
on the merits, fiertudato v. Fauquier, 22 
Occ. N. 34.

Plaintiff Out of Jurisdiction — Pro
perty within jurisdiction—Shares in mining 
company — Evidence of value. Howland v. 
Fatter son, 1 O. W. It. (153.

Plaintiff Out of Jurisdiction- /Mura 
—Ordinary Residence.]—The plaintiff was a 
British subject, and was always a resident of 
Ontario until his second marriage in 1890, 
since when he had been living and working 
part of the time in the State of Michigan and 
part of the time in Ontario; he had no prop
erty or means in Ontario ; his wife had a 
home in Michigan, and after his marriage he 
made that his place of residence so far ns 
possible, and had no other place of residence. 
When this action was begun in March. 1901, 
the plaintiff was at his wife’s home in Michi
gan, and his solicitor indorsed that as his 
place of residence on the writ of summons. 
In January, 1902. after delivery of state
ments of claim and defence, the defendants 
obtained under Rule 1199, on præcipe, an
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order for security for costs. The plaintiff 
mid his wife hud then come to Ontario for 
the winter and were I Hoarding at nu hotel. 
The plaintiff stated on affidavit that he had 
come to reside permanently in Ontario :— 
Held, that the plaintiff actually resided out 
of Ontario when the praecipe order was made ; 
hut, security not having been given, he might 
be relieved from that order if he was now 
actually, and intended to remain, a resident 
of Ontario. I'pou the evidence, however, such 
was not the case; the plaintiff's place of 
residence was in Michigan, and was likely so 
to remain;—Held, nIso, that if the praecipe 
order were set aside, an order under Hide 
Hits (b) for security for costs, on the ground 
that the plaintiff's ordinary place of residence 
was at his wife's home in Michigan, would 
be properly made. Xcubit v. (Salua, 22 Occ. 
N. 15U, 3 O. L. U. 421), 1 O. W. It. 218.

Plaintiff Out of Jurisdiction—Resi
dence of corporation — Dominion incorpora
tion—Head office. Delap v. ('odd, 2 O. W. 
It. 790, 849.

Plaintiff Out of Jurisdiction— Trust 
Moneys—Assets in Ilands of Defendants— 
Administrator.] — Security for costs was 
ordered, where the plaintiff resided out of the 
jurisdiction, in a suit against an administra
tor for the payment of a sum of money 
alleged by the bill to have been received by 
the intestate as guardian of the plaintiff, it 
appearing that tIt.- intestate’s estate was In
solvent, and there also being no satisfactory 
evidence of the alleged indebtedness. Alton 
v. ÙcDonald, 22 Ooc. V 37. 2 V B. Bq. 
Heps, 324.

Plaintiff Out of Jurisdiction — Sum
mary i roceeding to enforce mechanic's lien— 
Statement of defence equivalent to appear
ance—Motion before statement—Undertaking 
to defend — Waiver. Busman v. Ventral 
Trusts Co., 2 O. W. It. 1090.

Plaintiff Residing Abroad -Discretion
Property in jurisdiction. Wills ?. Tim-

mit i i Y. I . - , 2 \\. !.. It. 121.
Plaintiff Residing Abroad — Assets 

Within the Jurisdiction.]—The plaintiffs, who 
were non-residents, hod. at the time of an 
application for security for costs, assets with
in the Territories to the amount of $4,000, 
consisting of live stock and railway plant in 
use upon contract work for the Canadian 
Pacific Railway Company, in construction of 
the Crow’s Nest Rranch railway :—Held, that 
this property was not substantial and fixed, 
but floating, and an order for security for 
costs was made. Doidgc v. Town of Regina 
(So. /), 2 Terr. L. R. 329.

Plaintiff Residing Abroad—Property 
in jurisdiction—Shares in defendant company. 
Sub-Target Gun Vo. v. Sub-Target Gun Vo. 
(Ltd.), tl O. W. R. 439.

Police Officer—Public officer—R. S. O. 
c. 89—Notice of action—Assault—Affidavit. 
Lane v. Clinkinbroomcr, 3 O. W. R. 013.

Praecipe Order—ll'oiver.] — Where it 
is stated in the writ of summons that the 
plaintiff resides out of the jurisdiction, the 
defendant may. even after delivering his de
fence, obtain the usual praecipe order for se
curity for costs. Smerling v. Kennedy. 23 
Occ. X. 112, 5 O. L. It. 430; 2 O. W. R. 
180.

Public Officer—Police Sergeant — In 
formation.] —Held, that the defendant, a 
police sergeant, laying an information against 
a cab-driver for using obscene and grossly 
insulting language, was an officer or person 
fulfilling a public duty and acting in th 
performance of such public duty, within tie 
meaning of R. S. O. c. 88, s. 1. and wa> 
therefore entitled under It. S. O. c. 89 to s. 
curity for costs of an action brought against 
him by the cab-driver for falsely and inn I i 
ciouslv laying such information. Eons \. 
Sesbitt. 21 Occ. N. 190, 1 O. L. It. 244.

Public Officers - Policemen — Action 
against—Trespass—Warrant.]—The defend 
ants, police officers, having a warrant to ar
rest a man, by mistake entered the house of 
his neighbour, the plaintiff, to execute the 
warrant, but did not actually arrest the 
plaintiff, and withdrew on finding their mi' 
take. The plaintiff sued for trespass and 
assault :—Held, that, as the defendants were 
acting in good faith under a warrant, and 
had complied with the requirements of s. 2 
of R. S. O. 1897 c. 89, they were entitled 
under that Act to an order for security 
for costs. Lewis v. Dolby. 22 Occ. N. 112. 
3 O. !.. R. 301.

Qui Tam Action—Preliminary Excep
tion—Deposit—Chambers Motion.]—A mo
tion for security judicatum solvi in a qui 
lam actfbn is a preliminary exception wl 
must be accompanied by the deposit required 
by Art. 165, C. P„ even since the amendment 
by l Edw. vil. c. 24.—2. The fact 
a motion is brought before a Judge in Cham 
hers does not change the nature of it, and 
if it is not accompanied by a certificat-- -t 
the deposit required by law, it will be dis
missed. Raymond v. Larouchc, 6 Q. P. II. 
39.

Real Property Act—Petition—Caveator 
out of Province — Property in Province — 
Mortgage—Praecipe—Irregularity.]—A cave
ator proceeding under the Real Property Act 
by way of petition to establish a claim to 
the land after service of notice at the in 
stance of the applicant for a certificate ot 
title must, as a general rule, be treated as the 
plaintiff in the proceedings, and, if lie is 
resident out of the jurisdiction, must give 
security for the caveatee's costs. 2. That 
the caveator’s claim in respect of a re
gistered mortgage on the land, upon which 
he swears there is money owing and unpaid, 
will not take the case out of the general 
rule, if the caventee in good faith disputes 
that there is anything due or owing on the 
mortgage. 3. Under such circumstances the 
ownership of the mortgage within the juris 
diction will not reli- ve a caveator from the 
necessity of furnishing other security for 
costs. Armstrong v. Armstrong. 18 P. It. 
55. distinguished. Objection was taken to 
the regularity of the praecipe, being the first 
proceeding taken by the eaveatee in the mat 
ter, for want of the indorsement of his place 
of residence and description upon it, as re
quired by the practice of the Court - Held, 
that under Rule 335 of the King's 1 tench 
Act. no effect should lie given to the objec
tion. as it was purely technical, and it -lid 
not appear that the interests of the caveator 
had been or could l»e affected by the irregu
larity. if it were one. Lang v. Smith, 14 
Man. L. R. 258.
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Residence Abroad—Hoth Parties.]—A 

defendant who resides abroad can require a 
plaintiff residing abroad to giv'- security for 
costs, under Art. 179. 1\ Robert V.
Schiller. 3 Q. P. R. 390.

Residence Abroad — Hoth Parties — 
llival Claimants of Fund.] — Where both 

ffs and defendants were resident out of 
On u and both claimed a fund of $500, 
bequeathed by a will. l*oth were required to 
give security, each to the other, for the costs 
of an issue directed to be tried. In re La 
Compagnie Générale d'Eaux Minérales.
[1891] 1 Ch. 451, followed. Re Société 
Anonyme des Verreries de l'Etoile, 10 Pat. 
Cas. 290, and lie Miller's Patent, 11 Pat. 
Cas. 55. distinguished. Sinclair v. Camp
bell. 21 Occ. N. 3S2. 2 O. L. H. 1.

Residence Abroad • Business in Pro
vince.] — Plaintiffs residing in the province 
of Ontario, although having a place of busi
ness in the province of Quebec, must give 
security for the defendant's costs of an 
action begun in the latter province. Ross 
v. International Hpdraulio Co.. Q. It. 18 
S. C. 439.

Residence Abroad—Defendant Out of 
Jurisdiction—Surrogate Court Proceedings— 
Iteal Actor.]—The plaintiff applied to a 
Surrogate Court for grant to him of letters 
probate as the executor named in a will. 
The defendant having filed a caveat and 
entered an appearance, the plaintiff deliv
ered a statement of claim praying the Court 
to decree probate of the will in solemn form, 
and the defendant delivered a statement of 
defence disputing the factum of the will. 
The plaintiff then obtained an order for the 
removal of the proceedings into the High 
Court : — Held, that, according to the prac
tice and procedure of the High Court, which 
was applicable, the plaintiff was not entitled 
to siK-urity for costs from the defendant, 
who was out of the jurisdiction. Ward v. 
Benson. 21 Occ. N. 531, 2 O. L. R. 31 HI.

Residence Abroad — Foreign Com
pany.]—An American steamship company 
having its head office in Seattle was the les
see of certain premises in Victoria, where 
applications for freight and passage could 
be made to an agent :—Held, that the com
pany was a foreign company within the 
meaning of s. 144 of the Companies Act. and 
was bound to give security for costs. Alaska 
Steamship Co. v. Macaulay. 8 11. C. It. 84.

Residence Abroad—Opposition — Con
testant.]—Where an opposition is filed to a 
seizure in execution of a judgment, the oppo
sant is the person who “ institutes a pro
ceeding ” within the meaning of Art. 29. C. 
U, and he is not entitled to ask for secur
ity for costs from the plaintiff contesting 
the opposition on the ground that he resides 
out of the province. Chen cl v. Jobin. Q. It. 
IK 8. C. 393, 3 Q. P. R. 355.

Residence Abroad—'* Plaintiff "—Claim 
by Defendant against Co-defendant.]—Where 
ü defendant proceeds under Rule 215 to 
seek relief from a co-defendant which he 
would not he entitled to upon the pleadings 
and proofs between the plaintiff and defend
ant. lie is a “ plaintiff " within the mean
ing of Rule 1198. and, if resident out of the

jurisdiction, is liable to an order for security 
for costs. Walmsley v. Griffith, 11 1‘. R. 
139, considered. Maisons Hank v. Sawyer. 
21 Occ. X. 27. 19 P. R. 31(1.

Residence Abroad —It' turn to Jurisdir- 
j tion—Costs of Motion.]—It, between the ser- 
; vice of a notice of motion for security for 
I costs and the presentation thereof, the plain

tiff becomes a resident of the province, t la- 
motion for security for costs will not be 
granted, but the costs thereof will follow the 
result of the suit. Martel de la Chcsnayc \

! Leduc. 3 Q. P. R. 385.

Residence Abroad — Temporary Resid- 
ence in Jurisdiction.] —A foreigner usually 
residing abroad who. before the order for se
curity i- granted, has ......» i-> reside tern
poraril.v within the jurisdiction for the pur
pose only of prosecuting his action, cannot 

! be compelled to give security for eost<
I Violette v. Martin. 20 Occ. N. 88. 35 X. 13. 

Reps. 74.

Residence Out of Province—Family 
j in Province—Business Out of.]—The plain

tiff was manager of a joint stock company, 
carrying on business in Ontario, with his 
head office at Woodstock. His wife and 
family resided at Woodstock. lie was agent 
of the company at Detroit, but visited Ids 
family once a fortnight, ana sometimes on 

j a month, but not as a rule for longer than 
j a day and a half at a time :—Held, on 
| motion for security for costs under Rule j 1198 (at. that the plaintiff under the above 

circumstances must be taken to reside in 
Ontario. Moffatt v. Leonard. 23 Occ. X. 
300. (i O. L. II. 383. 2 O. W. It. 787. 3 O. 
W. R. (133.

Residence Out of Province—Petition 
for Interlocutory Injunction.']—A motion for 
an interlocutory injunction made by petition 
before the issue of the writ of summons, is 
not an action or a suit or a process, and 
the party making such motion cannot, even 
if he does not reside in the province of Que
bec. be ordered to furnish security for the 
costs of the petition. Ozone Co. of Toronto 
v. Liions. 5 Q. P. It. 238.

Residence Out of Province—PIaintiff 
a Judgment Creditor of Defendant.]—Where 
plaintiff, a resident out of the jurisdiction, 
having a judgment in the St. John County 
Court against the defendant for $(17.75, 
which was defeated by certain conveyances 
made by the defendant, brought n suit to 
have the same set aside as fraudulent and 
void, he was ordered to give security for 
costs. Gould v. Britt, 23 Occ. X. 231. 2 X. 
13. Eq. Reps. 453.

Residence Ont of Province — Rult j 119S (?>).]—A man of about thirty years of 
age. who had since childhood lived in the 
I’nited States, came to Toronto in October, 
1902. to inspect for his employers, brokers 
in Xew York, a branch office in Toronto. 
He was then instructed by his employers to 
act as telegraph operator in the Toronto 
office. These brokers gave up business in a 
few weeks, and lie then was employed as a 
telegraph operator by their successors. The 
business of the successors also came to an 
end within a few weeks, and in connection 

' with that business the plaintiff was accused
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by the defendant of fraud, and arrested, 
this action for damages being brought in 
consequence thereof, lie was an unmarried 
man, and had been in the habit of living 
with his mother in Kansas City when out of 
employment, and he stated on cross-examin
ation that he would return to the United 
States if he could find employment there:— 
Held, that under these circumstances the de
fendant was entitled to security for costs of 
the action. Kavanaugh v. Cassidy, 23 Occ. 
N. 224, 5 O. L. It. <114. S. C. sub nom. 
Cavamifih v. Cassidy, 2 O. W. It, 27, 143, 
303, 391.

Several Defendants— Separate orders for 
security — Compliance with — Sufficiency— 
Further order. Urquhart v. Aird, 4 O. XV. 
It. 601, « O. W. It. 155, 500.

Several Defendants — Solicitor defend
ing by partner—Right to profit costs—In
creased security—Measure of—Costs of ex
amination for discovery. Carew-Qibson v. 
Millar, 3 O. XV. It. 417.

Slander Imputing Unchastity to 
Married XVoman—Action by husband and 
wife—Separation of causes of action—Plead
ing. Clark v. Cameron, 0 O. XV. It. 831.

Stay of Proceedings Non-payment of 
interlocutory costs—Dismissal of interlocu
tory motions with costs payable forthwith— 
X’exatious or frivolous motions. Keogh v. 
II rad y, 0 O. XV. It. 552, 846.

VIII. Sbcubity fob—Dispensing with.

Appeal to Court of Appeal—Poverty 
of Appellant—Infancy—Divisional Court.]— 
Security for costs oi an appeal to the Court 
of Appeal was dispensed with, under the 
power given by Rule 826, where the appel
lant was an infant suing by her next friend, 
and unable, by reason of i>overty, to give or 
procure security, the circumstances being
that her action had i"*n dismissed by the 
Judge at the trial, following a reported de
cision of a Divisional Court, with which 
the appellant would be met if she api>ealed 
to a Divisional Court, which she was at lib
erty i" il" without giving security. Pahsw 
v. ,/ephcott, 21 Occ. N. 155, 1 O. L. R. 198.

IX. Secubity fob Costs—Pbactice as to.

Affidavit — Information.]—An affidavit 
in support of a motion for security for costs, 
in which the deponent does not say that he 
personally knows that the plaintiff no longer 
has his domicil in the province of Quebec, 
but simply that some one has told him so, 
is insufficient. Bourassa v. Confederation 
Life Assn., 4 Q. P. It. 284.

Affidavit of Merits- Discretion—Cross- 
examination.]—The practice under It. 520 
of the J. O. (C. O. 1898 c. 21), as to secur
ity for costs, differs from the English prac
tice in making it obligatory upon the de
fendant to file the affidavit of himself or his 
agent alleging he has a good defence on the 
merits. Quære, whether it is necessary to 
set out the grounds of defence. This Rule

leaves the granting of the security to the 
discretion of the Judge under the circum
stances of each case. The Judge may order 
the deponent to be cross-examined upon his 
affidavit as to the nature of the alleged 
defence before deciding the motion. Un
der the circumstances of this ease the Judge 
was hehl to have exercised a pr< 
cretion in refusing security. Clark v. Ihun- 
ilton, 21 Occ. N. 323, 5 Terr. L. R. 110.

Appeal — Chambers Orders.]—An order 
was made in Chambers allowing the plain
tiff to amend his writ, and another order 
was also made dismissing the defendant's 
application to set aside the writ. Tin i n
féodant by one notice appealed from l.otli 
orders :—Held, two separate appeals, nud 
that security for costs as of one appeal 
was insufficient. Sehl v. Tug well, ~ It. c 
R. 359.

Appeal to King's Bench—Application
of Security io Further Appeal.]—The bond 
given by a surety for the effective prosecu
tion of an appeal to the Court of King's 
Bench, and the undertaking therein to pay 
the amount of the condemnation which may 
be ordered if the judgment appealed from be 
confirmed, applies to a confirmation by the 
Court to which the appeal is made. The 
obligation of the surety in such case be
comes extinct if the judgment b< reversed by 
the Court of King’s Bench, and does not re
vive if the judgment of the Court of Xing's 
Bench be subsequently set aside by a higher 
Court. Judgment in Q. R. 19 8. <'. r>71 
affirmed. Ouertin v. Molleur, Q R. 21 S. C 
261.

Application to Increase Amount
Waiver of Objection.] — A respondent by 
applying to increase the amount of security 
for costs upon an appeal waives his right ti> 
object that the security was not originally 
furnished in time. In re Oro Fino Mims, 
Limited, 7 B. C. R. 38.

Continuance of Original Security 
Pending Appeal. |—The plaintiffs, resi
dent outside the jurisdiction, lodged in Court 
an undertaking as security for costs. At 
the trial the plaintiffs succeeded, and the de
fendants appealed, but before the determin
ation of the appeal the plaintiffs applied for 
a release of the undertaking:—Held, that 
the security should stand pending the appeal. 
Bird v. Vieth, 7 B. C. R. 511.

Dilatory Exception—Deposit — Certifi
cate—Notice—Amendment.] —A motion for 
security for costs is a dilatory exception, and 
cannot be granted unless notice of the pro- 
thonotary’s certificate attesting that the de
posit required by law bas been duly made, 
has been given to the opposite party.—2. 
The Court cannot remedy such omission by 
permitting the party moving for security to 
give notice of the deposit and cer-lficate. 
Wistar v. Dunham, 4 Q. P. R. 195.

Extension of Time for Giving, after 
Expiry—Mistake of Solicitor.] —An order 
tor security tor costs contained the follow
ing provision: ‘‘That in case default is 
made in giving security within the time 
aforesaid, this action be dismissed with 
costs.” After the expiry of the time limited, 
plaintiff's solicitor moved to have the time-
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enlarged, on the ground that it was by rea
son of a mistake on his part, that security 
was not given in time:—Held, that, notwith
standing the expiry of the time limited in 
the order, a Judge had jurisdiction to enter
tain an application on behalf of plaintiff to 
enlarge the time, to unable him to comply 
with the order. Ordway v. Le Ulune, 33 X. 
S. Heps. 185.

Inscription en Faux -Amount of De- 
liosit—hirrcase or Reduction.]—The Court, 
after having fixed the amount of a deposit 
to hi- made by a party who inscribes en faux 
cannot increase or reuuce such amount, es
pecially when the cause is before the Court 
upon such inscription. Léveillé v. Kauntz.

Q. P. It. 101.
Merits of Defence—Discretion.]—The 

defendant, who was sued on three bills of 
exchange, moved for security for costs on 
an affidavit that he lmd a good defence to the 
action on the merits, and that he had over- 
"Jd the plaintiff, who resided out of the 
jurisdiction. The plaintiff did not cross-ex- 
amine the defendant on this affidavit, but 
filed affidavits shewing admissions of the in
debtedness by the defendant. These affida
vits went not answered or explained. The 
Rule of Court in force in the Territories re
quires an affidavit of merits: — Held, that 
the Judge ought not upon an application for 
security to try out the merits of the defence, 
but In- may, in his discretion, inquire whether 
the alleged merits are not a mere pretence; 
and the defendant in this case having dis
closed the nature of his merits, the discre
tion of a Judge in refusing to order security 
for costs should not be interfered with on 
appeal. Clark v. Hamilton, 21 Occ. N. 323.

Motion—Notice— Certificate.]—Upon a 
motion for security for costs, it is not neces
sary to give notice of the certificate of the 
prothonotary that the deposit required hhs 
been made. Wilder v. Wilder, 4 Q. V. It. 
433.

Motion—Notice — Certificate—Deposit.]
- Where, in the notice of the presentation of 
a motion for security for costs, no notice is 
given of the certificate of the prothonotary 
that the deposit required by law has been 
made, the motion will be rejected with costs. 
Ilolnrtson v. Cobban Mfg. Co., 4 Q. P. It. 
345. But see Tougain v. Canadian Pacific 
R. IF. Co., ib. 284, 308.

Motion—Notice — Certificate—Deposit.]
- Vpon a motion for security for costs, it is 
not necessary to give notice of the certifi- 
vate of the prothonotary that the necessary 
deposit has been made. Tougain v. Cana
dian Pacific R. W. Co.. 4 Q. P. R. 303.

Motion—Time—One Plaintiff Out of Jur
idiction—Costs of Contested Motion.]»—A 
motion for security for costs and production 
of power of attorney, notice of which has 
Iw-n given for the 1st September, may be 
presented on the 10th September, that being 
the first day of the sittings of the Court.—
- A co-plaintiff out of the jurisdiction is 
subject to the obligation of furnishing secur
ity and producing a power of attorney. 
Semble, that in such circumstances a plain
tiff who contests the demand of security and 
power of attorney will be adjudged to pay 
vests. Slater Shoe Co. v. Trudeau. 5 Q. P. 
R. 120.

d—13

Non-compliance with Order Neglect 
to indorse order with notice under Rule 32!)

1 —Notice not applicable. Thomus v. Clark 
(Y.T.), 1 W. L. It. 512, 2 W. L. It. 12(1.

Order tor 'Time for Furnishing—Dc- 
i fault — Dismissal of Action — Extension of 
t Time.]—If an order granting a motion for 
! security for costs docs not fix the time with

in which such security is to be furnished, 
a second motion for the dismissal of the ac
tion on the ground of the default of the 

j plaintiff to obey tin- order, will not be granted, 
hut the Court will allow further time to the 
plaintiff to furnish the security required by 
the first order. Grenier v. J act/ucs Cartier 

| Pulp and Paper Co., 5 Q. P. K. 84.

Penalty—.lotto» for—Alien Labour Ac#.]
! —The plaintiff in an action brought to re- 
, cover the penalty provided by the Alien 
I Labour Act (00 & 61 V. c. 11, 1 Edw. VII.

<•. 13) is hound to give security for costs. 
I Laurin v. Raymond, 7 (j. P. II. 209.

Power of Attorney — Stay of Proceed
ings—Dilator g Exception— Certificate—De-

I posit — Vocation.J — Although the defendant 
! may apply to a Judge or the prothonotary, 
] out of term, for a stay of proceedings until 

security be given. In? can only invoke the 
I absence of a power of attorney to obtain a

stay of proc... lings until Its production, by
means of a dilatory exception, which can 
only be urged by a motion presented to the 

; Court. 2. Such dilatory exception cannot be 
presented unless accompanied by a certi
ficate from the prothonotary establishing the 

1 deposit in his office of the sum fixed by the 
rule of practice, and the defendant cannot 
afterwards apply orally to make such de- 

| posit, the making of such deposit not having 
the effect of making a motion addressed to 
the Judge or prothonotary a dilatory exeep- 

| t ion. 3. The Court has no jurisdiction to 
entertain a motion for security for costs and 

: power of attorney between the 30th June 
and 1st September. Mitchell v. Meldon, 5 
Q. P. R. 86.

Preliminary Plea—Deposit.]—A motion 
| by which a defendant demands security for 
! costs is a preliminary plea, and cannot bo 
; made without a deposit. 2. The Court has 

no right to give to a defendant who has not 
| made such deposit time to make it. Mac

donald v. Victoria Montreal Fire Assec. Co., 
Q. It. 18 S. V. 408.

Preliminary Plea — Deposit — Law 
Stamps.]—A motion for security for costs, 
even when not accompanied by a demand of 
procuration, is a preliminary exception, and 
will be dismissed if made without a deposit
and with nothing more than the stamps re
quisite for n motion. Taylor v. Victoria 
Montreal Fire Ins. Co., 3 Q. P. R. 467.

Proceeding: against Defaulting Wit
ness.)—A witness against whom a rule nisi 
is asked for default of appearing, cannot re
quire a bond as security for < <*st s and power 
of attorney to be given, such a proceeding 
not being the institution of an action. In 
re May v. Ischekawa, 7 Q. P. R. 107.

Rule 1198 (e)—Previous action for same 
cause Against another defendant. Hrydrr v. 
New Ontario S. S. Co., 0 O. W. R. 880.
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Several Defendants Prœcipe Orders.] 
—One of the defendants having obtained on 
principe an order for security for costs, the 
plaintiffs complied with it by paying $200 
into Court, after which another defendant, 
without notice of the previous order or of the 
payment into Court thereunder, obtained an 
order on precipe for security for costs on his 
own behalf :—Held, that the plaintiffs were 
entitled to obtain an order providing that the 
security given by them should stand as se
curity for the costs of all the defendants, 
but were not entitled to have the second order 
for security set aside as irregular. Syracuse 
Smelting Works v. Stevens, 21 Occ. N. 441, 
2 O. I* R. 141.

Stage when Ordered—Exchequer Court 
of Canada.]- Under the present practice of 
the Court an order for security for costs may 
be made at any stage of the proceedings in a 
cause. Wood v. The Queen, 7 S. C. It. 034, 
referred to. Boston Rubber Shoe Co. v. 
Boston Rubber Co. of Montreal, 21 Occ. N. 
270, 7 Ex. C. It. 47.

Stay of Proceedings until Given —
Authority of Solicitor — Time for Motion — 
Deposit.]—A motion for a stay of proceed
ings in an action until the plaintiff should 
give security for costs and until his attor
neys should produce a special procuration, is 
in the nature of a dilatory exception, and it 
should be made within the time allowed for 
preliminary pleadings, and accompanied by 
i. deposit, even since the amendment made to 
Art. 106, C. P., by 1 Edw. VII. c. 34 (Q.i 
Singer Mfg. Co. v. Young, Q. It. 11) S. C. 
808.

Time—Delay—Deposit.] — A motion for 
security for costs can be made pendente lite, 
upon producing an affidavit stating that, 
since the institution of the action, the plain
tiff has ceased to reside in the Province of 
Quebec. 2. Such motion will be granted if 
made within three days after the defendant 
has been informed of the plaintiff’s change of 
residence. 3. Such motion need not be ac
companied by the deposit required by Art. 
105. C. P. Vanicr v. Uurtubise, 4 Q. P. 
R. 53.

Time—Notice—Surety—Attorney for.] — 
If a party required to give security for costs 
does not furnish it on the day lixed, such 
party cannot afterwards give it except after 
a new notice of one clear day to the oppo
site party. 2. A judicial surety cannot be 
represented by an attorney for the purpose 
of giving security. Dclislv v. McCrea, Q. It. 
21 S. C. 419.

Trust Company's Bond.]—A trust com
pany cannot force a party to accept as secur
ity for costs a bond executed by the com
pany for a specific amount, nor force the 
prothonotary to accept such security. Ash- 
worth v. Montreal and Atlantic R. IV. Co., 
5 Q. P. R. 29.

X. Taxation.

Abandoned Appeal -Order. 1—The pro
duction of the notice of the abandonment of 
an appeal will be sufficient authority for the 
taxing officer to tax the respondent’s costs 
of the appeal, and an order is not necessary. 
Fry v. Bots ford, 9 B. C. R. 105.

Acquiescence-—Fee on Foreign Commis- 
I si on—Settlement of Action.]—The receipt of 
| a cheque in payment of fees taxed, and the 
! signature to an acknowledgment thereof, do 
! not amount to acquiescence in the taxation 
! when the cheque has not been presented for 

payment, the advocate having the conduct of 
the cause not finding the amount of it sutli- 

I eient. 2. The advocate of one party who 
does not join in a foreign commission, nover- 

1 theless, has a right to the fee provided by 
I art. 98 of the tariff, if he has received in 
j Hlructions, examined the documents, otc. 
I 3. A fee, upon the hearing is not allowed in 

a cause declared to have been settled between 
| the parties upon the day on which it hn< 
! been called for hearing. Scsscntccin v. I'll- 
j low llcrsey Manufacturing Co., 6 Q. 1*. It. 

320.
Action Dismissed as Regards One 

Plaintiff —Several Defendants—Defence in 
Law.]—Where an action brought by two 

; plaintiffs is dismissed, upon defence in law. 
| as to one of them, each of the two defend

ants is entitled only to half the costs of an 
1 action adjudicated after the filing of a 
1 plea to the merits. Major v. Paquet, 0 Q. 

P. R. 210.

Actions Tried Together — Separate
; Fees.]—Where several actions for damages 
: have been joined for the purposes of examin

ation and hearing, and judgments have been 
given for different amounts, it cannot be said 

j that the examination and hearing have been 
1 absolutely the same in the different actions,
: and therefore a separate fee may be allowed 

in each action. Ritson v. Arnold, G Q. P. It. 
239.

Actions Tried Together — Separate
Fees.]—When several issues arc united for 

; trial, and there is only one enquête and c.x- 
I amination of witnesses, one argument, and 
1 one judgment on the several issues, the ut- 
! tortiey is not entitled to fees of enquête and 

argument as if there had been separate trials. 
Demers v. Sanchc, 0 Q. P. R. 241.

Affidavits—Irregular Filing.]—The costs 
of affidavits for use on a motion in the 
Weekly Court, filed with the Clerk in Cliam- 

i hers, instead of in the Registrar’s office, as 
required by Rule 102, should nevertheh lx 
taxed, if otherwise taxable, where such affi- 

I davits have been before the Court on the mo- 
! tion and are recited in the order made there

on. Sturgeon Falls Electric Light and 
| Power Co. v. Town of Sturgeon Falls, 21 

Occ. N. 33, 19 P. R. 280.

Affidavits — Motion for Interim Injun» 
I tion.]—In the absence of any objection of 
I the adverse party or of any remark of the 
, Judge as to the number of affidavits filed in 

support of or against a petition for an in
terim injunction, the successful party is 
entitled to a fee upon each affidavit. Brault 
v. Lambert. 0 Q. P. R. 402.

Appeal to Full Court — Costs not 
Specifically Awarded—Statute.]—The costs 
of an appeal may be taxed to the successful 
party although not specifically awarded by 
the judgment. Supreme Court Act ( 1903-4), 
s. 20, s.-s. 7. Kickbush v. Cawley, 11 B. C. 
R. 161, 1 W. L. R. 18.
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Appeal to Privy Council — Cost* In

curred in Canada—Taxation — Rule 1250‘— 
V mntroaetioity.] — Rule 1250, providing 
ihat when the costs incurred in Canada of 
an appeal to the Privy Council have been 
awarded, and have not been taxed by the 
registrar of the Privy Council, they may be 

d bj ill'' senior taxing officer, and tin' 
uration shall be according to the scale of 
th'' I’rivy Council, is not to he construed as 
applying to a case in which the judgment en
titling a party to costs was entered before 
th»' Rule was made. The quantum of costs, 
as well as the right to them, is ascertained 
at the time of the judgment, and the quan
tum cannot, without the clearest words, be 
ulti-red by a subsequent change in th-- tariff, 
or by the creation of a tariff which had no 
.xistvnce until after the judgment. Earle v. 
Hurlond. 24 Occ. N. 355, 8 O. L. It. 174, 3 
0. W. It. 702.

Compensation for Lands Taken for
Railway - Arbitration — Claimants sev
ering—Estates under will. Re Murphy and 
Lindsay, Uobcaygeon, and Pontypool R. IP. 

o.. ti O. W. It. 301.
Conservatory Intervention -Leave to 

Contest. 1 — The original plaintiff, who ob
tains leave to contest, after inscription ex 
parte, a conservatory intervention, will bo 
ordered to pay the difference between the fees 
provided by art. 8, and those provided by art. 

j lv of the tariff. Williamson v. Bradshaw, 
i, Q. P. It. 385.

Costs of Appeal—Dismissal as to One 
My—Half Eves.] — Where an appeal is 

I dismissed upon motion as to one of the par
ties only, the advocate’s fee will he the whole 
iVi' fixed by the tariff, and not merely the 
half of such fee. Leduc v. Parish of St. 
Louis de Gonzague, 5 Q. P. It. 448.

Counsel Fee — Adjournment of Hearing 
"I Appeal—Negotiations for Settlement.]— 
After an appeal was opened, it stood over at 
the suggestion of the Court iu order to give 
the parties an opportunity to settle ; the 
negotiations for settlement were unsuccess- 
ful; and the appeal was ultimately dismissed 
with costs :—Held, that the successful party 
was entitled (1) to a counsel fee (under item 
~4 of the tariff of costs) on the first day’s 
hearing, and (2) to an allowance for costs 

| of the negotiations for settlement under item 
I 81 of schedule No. 4. Milton v. District of 
| Mey, 10 B. O. R. 325.
I Counsel Fees—Adjournment of Trial.] — 

Except as otherwise specially provided, only 
me counsel fee can be taxed in an action. 
Such fee must be taxed on the completion 
»f the action, and cannot be taxed before 
hat event is reached. Where on a motion 

for a continuance, based upon the absence 
through illness of the defendant, who was al- 

I. to be a m-cessary and material witness 
| io his own behalf, tne continuance prayed 

,r "'«s granted on payment by the defeud- 
I -At of costs of the day :—Held, that a counsel 

(,y "as improperly allowed as part of such 
«>sts; and an appeal from an order review- 
ln» the taxation and striking out the item 

1 dismissed. Acadia Loan Corporation v. 
ntntworth, 37 N. S. Heps. 310.

I Counsel Fees—Demand of Abandonment 
-^Contestation.]—The fees upon a contesta
tion of a demand of abandonment are those

provided by art. 125 of the tariff, ltiou v. 
Massé, 4 Kev. Lug. N. S. 44'.». followed. 
Lynn v. Sehloman, 3 Q. P. It. 303.

Counsel Fees—Exception to the Form.] 
—The fees of an advocate upon au exception 

; to the form dismissed are those mentioned in 
j item 23 of the tariff of the Superior Court,
’ and not fees appropriate to a simple motion.
| Eonderie de UrummondviUe v. Robillard, 3 

Q. P. It. 378.
Counsel Feed - Revising Pleadings.] — 

The fee allowed by item 23U of the tariff for 
settling aud revising refers to a party’s own 
pleadings, aud not to the pleadings received 
from the opposite party, and the allowance 

i on a taxation of a fee of $10 to the plaintiff 
! on receipt of the statement of defence, as 
j “ fee to counsel advising thereon,” is impro

per, but, in a special case, a fee may be al
lowed under item 229. Blair v. British Col
umbia Express Co., 11 B. C. It. 153.

Counsel Fees Paid to Partner of 
Litigant — Affidavit of Payment made by 
Counsel—Disallowing Costs of—Brief—Cor
respondence.]—Where counsel fees were paid 
by a member of a firm of barristers and so
licitors, I-, bis partner for the latter’s services 
as counsel in an action iu which the former 

! was defendant, under a prior agreement to 
pay such fees as would lie payable to coun- 

| scl outside the firm :—Held, that such coun
sel fees should he taxed to the defendant 
against the plaintiff under a judgment dis
missing the action with costs, llendersou v. 
Comer, 3 U. C. L. J. O. S. 29, followed.
1 "poll the taxation the defendant made an alii- 
davit of payment of fees to his partner, aud 
the latter also made an affidavit, upon which 
lie was cross-examined :—Held, tlmt the defen
dant was not entitled to tax the costs of or 
occasioned by the latter affidavit :—Held, also,

I per Britton, J., that the discretion of the 
taxing officer in allowing the defendant the 
costs of briefing correspondence between the 
parties, should not be interfered with on ap
peal, although the corrcspondeucc xvas uot 
used at the trial. Johnston v. Ryekman, 21 
Occ. X. 221, 7 O. L. It. 511, 1 O. W. U. 72V,
2 O. W. It. 1088, 1113, 3 O. W. It. 198.

Counterclaim — 1 nstructions — Brief— 
Counsel Fees—Costs of Taxation and Ap
peals.]—lu au action to which the defendant 
pleaded a counterclaim, the plaintiff was held 
entitled to the costs of the action, and the 
defendant to the costs of the counterclaim : 
—Held, that the defendant, as part of her 
costs, was entitled to tax a counsel fee, and 
that the fact that there was no reply to the 
counterclaim was not material, it being the 
existence of the defence to the action which 
determined whether it was a case for u 
counsel fee or not :—Held, following Atlas 
Metal Co. v. Miller, f 1898] 2 Q. It. 506, that 

j the defendant was not entitled to tax “ in- 
! structions to sue,” hut was entitled to tax 

“ instructions for counterclaim.” With re- 
i spect to the amount of “ brief ” and coun

sel fee” taxed, the taxing master’s judgnjeut 
ought not to be disturbed, especially after it 
had been affirmed by a Judge. The ” one- 
sixth rule ” (O. 63. r. 23) is imperative, and 
there being in this case no reason for de- 

I parture from it, the appeal of each party 
should have been and 11 ou Id now he dis- 

I missed with costs. Ban Id v. Eraser. 36 N. 
' S. Reps. 21.
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Criminal Libel — Action — Stay — :

Criminal Code, ss. 833-5J—N., after his ac
quittal (at the third trial) on a charge of 
criminal libel, proceeded to tax his costs as 
provided by the Criminal ( 'ode, and moved ; 
before the trial Judge for the costs of some 
commission evidence used at the first trial, i 
The motion was dismissed (22 Occ. N. 275, 1 
S IS. C. It. 27(5. Itex v. Nichol), and it was 
decided that the prosecutors were not liable 
for the costs of the two abortive trials. As 
there was no appeal from that order, N. 
abandoned the taxation, and commenced this 
action for his costs. The defendants applied 
lor a stay of proceedings :—Held, that the 
plaintiff should not be allowed to pursue both 
remedies at once, but,, as in the other pro
ceeding there was no appeal, this action 
should be allowed to proceed, provided that 
the plaintiff would undertake to abide by such j 
order as might be made at the trial with re- j 
gard to the costs of the taxation proceedings j 
thrown away, and in the event of the plaintiff 
giving such undertaking the taxation proceed- i 
ings should be stayed. Nichol v. Pooley, 22 
Occ. X. 127, I) B. C. R. 21, 363.

Deposition in Circuit Court. | — The |
costs of a deposition taken, on consent of | 
parties by stenography, cannot be taxed in | 
a Circuit Court. Lewis v. Hudson's Bay Co., I 
il y. 1». It. 1*7.

Desistment—Fee on Hearing — Inscrip
tion.]—When the plaintiff desists from his 
demand after inscription for hearing on the 
merits, the defendant has no right to the 
fee upon the hearing allowed by art. 3G of 
the tariff. Bigras v. Vian, 6 Q. P. R. 332. ^

Distribution of Costs—Several Causes 
of Action—Judgment.]—The judgment in an 
action for slander provided “that the plain
tiff do recover against the defendant in re
spect of the matters set forth in the 3rd and 
5th paragraphs of the statement of claim the 
sum of ,$1 and costs to be taxed,” and “ that 
the defendant recover from the plaintiff in 
respect of the matters set forth in the 4th 
and Uth paragraphs of the statement of 
claim his costs to be taxed:”—Held, affirm
ing the decision of Meredith, C.J.. that the 
taxing officer rightly taxed under the judg
ment to the plaintiff the general costs of the 
cause, except so much of them as were occa
sioned by the causes of action upon which he 
failed, and to the defendant only the costs 
of the issues upon which he succeeded, the 
latter being set off. Sparrow v. Hill, 7 Q. 
It. H. 362, 8 y. B. D. 47). followed. Davis 
v. //on/. 22 Occ. N. 285, 21)2, 4 O. L. R. 40U,
1 O. W. R. 418, 471.

Distribution—Part failure—Jurisdiction 
of taxing officer—Objection—Waiver. Pugh 
v. Hogate. 3 O. W. It. 71*0. 4 O. W. It. 212.

Double Fees — Cross-demurrers.]—The 
defendant answered the action by a demurrer 
and by a special plea ; the plaintiff de
murred to the latter; and the parties were 
heard upon these two issues of law. The 
demurrer of the defendant was overruled 
with costs, and the demurrer of the plaintiff 
was allowed with costs. The prothonotary 
allowed the plaintiff, pursuant to art. 24 of 
the Superior Court tariff, a fee upon the de
murrer of the defendant and another upon 
the plaintiff’s own demurrer, seeing that he

had succeeded upon the two issues. This 
was affirmed upon revision. Luneau v. La- 
neau, y. R. IV 8. C. 146.

Evidence — Brief of, used by opposite 
counsel. Pennington v. Housinger, 1 <». \\" 
R. 270, 507.

Examination for Discovery. Idding-
ton v. Douglas, 2 O. W. R. 734.

Examination for Discovery Kul.ug
of senior taxing officer—Appeal—Time- -Ex
tension—Rules 767, 774. Mann v. Critten- 
ien, 6 <> W. B. 7*.n *. 11 O. L R k

Exhibit—Specially Obtained Doiument.] 
—The costs in relation to an exhibit which 
forms part of the documents of title of the 
party who files it, should not be included in 
taxation unless it is stated that such copy 
has been specially ordered and obtained fur 
the purpose of filing it in the action. La- 
voignat v. Maekay, 5 y. P. R. 408.

Ex Parte Cause—Notice of Taxatioit— 
Necessity for—Erects t ion—Opposi t ton. ] —-In 
an ex parte cause in the Circuit Court it is 
not necessary to have the bill of costs taxed 
adversely before issuing execution. An op
position based solely upon want of notice of 
taxation, without any allegation of over
charge, will be dismissed with costs. Poirier 
v. (lirard, 4 Q. P. It. 124.

Illegal Bond — Leave to Regularize — 
Costs of Adverse Party.] — If a judgment 
permits an appellant to complete a security 
bond which has been declared illegal, the 
costs of the respondent comprise the attend
ance when the security was given, unless the 
judgment specifies that costs of motion only 
are granted. Gelinas v. La Compagnie du 
Magasin du Peuple, 7 y. P. R. 1)8.

Instructions for Affidavit Affidavit ou
Production—Order—Review.]—The following 
items were allowed to the plaintiff against the 
contention of the defendant : 1. Instructions 
for affidavit of writ of replevin. 2. Two 
separate affidavits on production by co-plain 
tiffs, where they resided in different parts of 
the country. 3. An order positioning trial 
on the application of the defendant, on terms 
of payment of costs, taken out by the plain
tiff. where the defendant had neglected to 
take out order. An application b.v the de
fendant to have deducted from the hill certain 
costs of the day, alleged to have been im
properly allowed on a previous taxation not 
appealed from, was not entertained. Allison 
v. Christie, 2 Terr. L. R. 279.

Items—Copies of Intcrlocntoni Orders— 
Rehearing of Motion.1—In the district <>f 
Montreal the practice is to put upon the re
cord copies of all the judgments rendered in 
the course of the pendency of a cause atm 
the costs of such copies will be taxed. -• 
a motion seeks for a condemnation in a case 
in which the opposite party has not con
formed to an order of the Court, there is 
ground for presenting anew the motion in the 
case in which the order has not been exe
cuted, and. therefore, to claim a fee_ for re
hearing. IFcr/Aciner v. Boulanger, ô Q- “• 
R. 21)3.

Motion to Dismiss Action for Want 
of Prosecution — Interlocutory application
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—Affidavit—Information and brief—Brief and 
instructions for brief—Counsel fee. Hibson 

Dnnnan (N.'W. T.), 1 W. L. It. 577.
Motion to Review — Limitation to 

tipccifi<‘ Objections—Deference of Whole Itill 
a, Tilling Officer at Toronto us upon lievi- 

Erroneous Practice■—General Objcc- 
‘,i,u to all Items — Delegation of Judge's 
lluty to Taxing Officer.]—Defendants. I icing 
liissntisfied with a taxation, delivered, pur
suant to Rule 1182, to plaintiff and ro the 
taxing officer, objections in writing to the 
taxation. Besides specifying as objected to, 
a large number of items in the bill, giving 
reason therefor, concluded with the follow
in': g-'iimil complaint : “The defendants also 
tomplnin that the bill generally is exorbitant, 
that the allowances ns a rule are too large, 
nui that altogether too much has been taxed 
for folios, attendances, etc., etc." The local 
taxing officer confirmed his previous taxation 
luit diil not state his reasons for his so doing, 
Falconbridge, C.J., in Chambers, referred 
plaintiff's bill of costs to the senior taxing 
officer at Toronto to be taxed as upon a revi
sion of taxation and to report. On appeal 
from this order it was held : A Judge in 
I'lmmbers, upon an application to him under 
Rule 774 to review a taxation, has no juris 
diction to delegate the duty which the rule 
imposes upon him, to a taxing officer at 
Toronto, or to anyone else. He may take 
ilv opinion of that officer as to any and all 
mutters arising upon the application, for his 
own information, but the parties are entitled 
to have his opinion, and his alone, in deter
mining the questions raised by the appeal. 
Quay v. Quay, 11 P. P. 258. overruled. 
Campbell v. Darker. 2 O. W. It. 504, 5 O. W. 
R. 372. » O. L. It. 291.

New Tariff.] — Plaintiff taxed, in 1896, 
hi< costs of recovering judgment, ami on 
appeal it was ordered that there should lie a 
new trial and that the costs of the first 
trial should follow the event. Plaintiff, 
finally, in 1901, recovered judgment with 
costs:—Held, that the costs of the first trial 
were not now taxable under the new tariff, 
which came in force in 1897, but that the 
old luxation must stand. Semble, costs in- 
currcil before the new tariff came into force 
ire still taxable under the old tariff. Harris 
T. Dunsmuir, 9 B. C. It. 317.

Notice—Quantum of Costs — Intervention 
-Insolvent Estate—Curator.]—If a party, 
who has received notice that a bill of costs 
will be taxed, does not attend upon the day 
fiwl in the notice, but merely urges his 
reasons against the taxation in a letter nd- 
dressed to the prothonotary, the party who 
has given the notice, and who lias not had 
his bill taxed at the time fixed, may have 
it taxed later, at his pleasure, in the 

j absence of his opponent. 2. Upon an inter- 
vention made by the curator of the insolvent 
Mate of the defendants upon a saisie conser
vatoire. and where such curator contests, 
not the claim of the plaintiff, but only his 
rirut to the effects seized, the bill of costs 
°* tlw curator, whose intervention has been 
Maintained, will be taxed pursuant to art.

°f the tariff, and not merely as if it was 
t?r e°8,s of a petition to set aside the seizure, 
jumble, that costs incurred by a curator in 
litigating a proceeding in the name of an 
insolvent are payable by the unsuccessful 
1'irty in such proceeding, and not out of the

insolvent estate, except in case of default of 
the unsuccessful party to pay them. Auger 
v. Montambault, 5 Q. P. It. 21.

Opposition - Amendment — Fees.] — If. 
after contestation filed, the opposant is allow- 
ed to file an amendment to his opposition, 
necessitating the filing of a new contestation, 
the opposant will not be entitled thereby to 
two fees on contestation and two additional 
fees, but only to such fee ns the Court will 
allow him, the costs of the amendment having 
been reserved. Canada Industrial Co. v. Ken
sington Laud Co., 0 Q. P. It. 237.

Opposition Dismissal.] — The fee on a 
motion to dismiss an opi»osition is that of an 
ordinary motion and not of a preliminary ex
ception. Giguère v. Payette, 6 Q. P. It. 178.

Opposition—Dismissal.]—The fee of the 
advocate of an execution creditor who obtains, 
upon motion, the dismissal of an opposition, 
is the fee appropriate to an opposition dis
missed upon preliminary exception. Smith 
v. Lapointe, 0 Q. P. R. 216.

Partition Proceedings —Taxed costs — 
Special circumstances. McLaughlin v. Mc
Laughlin, 1 O. W. R. 378. 424.

Petition for Revision - Désistaient 
from Taxation.]—A party who has had a bill 
of costs taxed to him adversely, may. after a 
petition for revision of the taxation has been 
presented and taken into consideration, desist 
from the certificate of taxation obtained by 
him, upon paying the costs of the petition for 
revision. Bergeron v. Unmet. 5 Q. P. It. 
429.

Railway Act—Delegation bg Judge—lie- 
view of Taxation — Principle of Taxation — 
Items—Desistment—Arbitration.]—The usual 
and convenient course in regard to costs of 
proceedings under the Railway Act, 51 V. c. 
29 (I).), provided for by ss. 154 and 158, is 
not for the Judge to tax in the first instance, 
but to relegate the bill of costs to an officer 
conversant with the practice of taxation to 
ascertain what has been properly incurred ; 
and his conclusions may be adopted or varied 
by the Judge. If lands are taken compulsorily 
the costs should be allowed in larger measure 
than in ordinary litigation, but in a case of 
mei ■ li sistuient, it is enough if the bill is 
fairly taxed : Held, with regard to items in 
dispute upon taxation—1. That a consent to 
tul possession was not part of desistment 
P codings, and the costs of it were properly 
disallowed. 2. That costs of steps taken to 
appoint a third arbitrator were not costs of 
the land owner ; the appointment was a 
matter to be arranged by the two arbitrators 
already named. 3. That “ instructions for 
brief” upon arbitration should be allowed. 
L That what was ictually disbursed in 
witness fees to a necessary and material 
witness ns to value should be allowed. 5. 
That the quantum of the counsel fee upon 
the arbitration was in the discretion of the 
taxing officer, and should not be interfered 
with. G. That “ instructions to move for 
costs of arbitration ” was properly disallowed 
by the taxing officer, in the discretion given 
by item 38 of the tariff of the Supreme Court 
of Judicature. 7. That the costs of a formal 
order for taxation and its incidents, and not 
a mere fiat or direction to tax, should be

3
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allowed, the liability for costs having been 
disputed : see 6 O. L. It. 543. In re Oliver 
end Boy -/ Quinte B. W. Co., ill «><■<•. N. 
21*1, 7 O. L. R. 567, 2 O. W. It. it.',3, 3 O. W. 
R. 318.

Registration of Judgment — Copy — 
Appeal.]—Meld, on appeal from the taxation 
of the prothonotary, that the party who ob
tains judgment lias a right to have a copy of 
it made and to have it registered, and the ex
pense forms part of the costs of the cause and 
may be recovered from the adverse party, 
if the judgment, as in this case, is confirmee I. 
or if the opposite party does not appeal. 
Luneau v. Luneau, Q. K. 11) S. C. 14(1.

Rehearing—b'ce on Enquête.]—After a 
cause lias been dismissed at the hearing, 
and a rehearing has become necessary, the 
inrties are entitled to a fee upon the rcliear- 
ng, but not to a second fee upon the enquête. 

Coke v. Arnold, 0 Q. I*. It. 238.
Review — Abandoned Appeal — Brief ft — 

Counsel Fee.]—On the 20th May the plain
tiffs gave notice of appeal, to come on at the 
November sitting of the full Court, from an. 
order requiring them to give security for the' 
costs of the action. On the 3rd June the 
appeal was abandoned :—'Held, on a review 
of taxation, that the respondents were en
titled to tax briefs and a counsel fee. Coun
sel fee under the circumstances fixed at $10. 
A taxation may be reviewed under llule 583, 
as well as under Rule 700. Fry v. Botsford, 
22 (fee. N. 378, 0 B. C. R. 207.

Review—Irregular Proceedings — Insuffi
cient Affidavit on Production—Several Sub- 
pn mis. |—It is not open to a party on taxa
tion of 'lists to take objections which could 
or should have been taken by application to 
set aside the proceedings, or by way of ap
peal. On this principle costs were allowed 
as follows: (1) The costs of an order de bene 
esse, irregularly obtained, were allowed to the 
defendant, where no application had been 
made to set it aside, and the plaintiff's advo
cate had attended on the examination : (2) 
the costs of an insufficient affidavit on produc
tion, where an application for a better affi
davit had been dismissed and no appeal 
taken : (3) the costs of an order to examine 
the plaintiff issued ex parte and without no
tice. where an application to set it aside had 
been refused, and the grounds of the refusal 
were not shewn on the review. A subpoena 
for each of several witnesses may be allowed 
where they reside in different parts of the 
country, and the same original cannot be con
veniently produced to them all. Craig v. Hew 
Oxley Ranche Co., 2 Terr. L. R. 277.

Severing Defences — Items — Setting 
Aside Judgment—Fi. Fa. Lands—Examina
tion for Discovery.] — Where an action is 
brought against two or more defendants, and 
any defendant separates in his defence, and 
the judgment is against all the defendants, 
the law is, that each of them is liable to the 
plaintiff for all costs taxed by him as pro
perly incurred by him in the maintenance of 
his action, except as to costs caused to him 
by so much of the separate defence of any 
defendant ns is and can lx? a defence for 
that defendant only ns distinguished from 
the other defendants. The rule in Stumm 
v. Dixon, 22 Q. B. D. Of), 520, applied to 
an action on a contract. In an action

against two joint makers of a proi son- 
note, who, though they set up substantiel • 
the same defence, severed in their deb-nos:
Hi-ill, linn un tin- taxation of the p
costs the following items should be allow,*,1 
as against both defendants : (1) costs of „
concurrent writ of summons against on-1 
of the defendants : (2) costs occasioned liv
the separate defences of each defendant : i.\ 
costs of the examination for discown ,,f 
one of the defendants, although, as In- h,.r 
defendant had not been notified of tin- in
tention to hold the examination, the d-itosi 
tions were not admissible in evidence . _.iiiH 
him. Where a judgment by default was 
set aside, and the defendant was given 1,-avi* 
to defend on payment of costs :—Held, that 
the defendant was liable to pay tin- costs 
of a fi. fa. lands issued concurrently will, 
fi. fa. goods. Loughced v. Parrish, f Terr 
L. R. 54.

Solicitor's Letter before Action. |
A debtor is not obliged i" pas tl 
a letter before action received from an ad
vocate. Rioux v. Plaisance, Q. ft. 21 s, r. 
574. Lay v. Cantin, Q. R. 23 S. C. 4(ir>,

Solicitor's Letter before Action.
A debtor who receives a solicitor's I-ivt, 
cannot, ns against the solicitor, or the cre
ditor, be required to pay a fee for such 
letter. Robson v. Smith, 5 Q. P. It. 252.

Special Fee—Allowance by Judge.} — A 
Judge will not take cognizance of a bill of 
costs and allow a special fee, until the bill 
has been taxed by the prothonotary. Camp- 
bell v. Montreal Street R. IV. Co.. 7 Q. P. 
R. 79.

Supreme Court of Canada Staying
Taxation.]—At the trial the plaintiffs' no
tion was dismissed, but the full Court allowed 
an appeal by the plaintiffs. On appeal the 
Supreme Court of Canada allowed the appeal 
of a defendant, W.. and ordered the plaintiff" 
to pay him the costs of that appeal and also 
all costs in the Court below, except in so 
far as he was to be regarded as the repre
sentative of the mortgagor in an action to 
realize a mortgage security, which costs were 
reserved till final decree. By the same 
judgment the action was dismissed as against 
W., except in so far as it was considered 
to be in the nature of a mortgage action 
for the purpose of enforcing a security:— 
Held, reverting an order staying the taxation 
of W.'s costs of appeal to the full Court un
til final decree, that there was no jurisdic
tion to make the order staying taxation. The 
application should have been made to a Judge 
of the Supreme Court of Canada instead. 
Merchants Bank of Halifax v. Houston. 22 
Occ. N. 339, 9 B. C. R. 158.

Tariff—Provisions of—Circuit Court.]— 
Where an action is dismissed upon motion 
for peremption, after the filing of a plea to 
the merits, Art. 8 of the tariff of fees of 
advocates in Circuit Courts applies to the 
taxation of the costs, and not Art. 9. Moody 
v. Lachance, 0 Q. P. R. 99.

Trial of Several Actions Together
—Effect on Costs—Witness Fees forty •» 
Interest—Bailiff's Fees—Search for Absent 
Defendant.]—The fact that several actions 
are tried together does not prevent the adyo 
cates from receiving the fees on exatmnatmn
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and bearing for each of the causes, but only 
reduces the costs of stenography and witness 
fees. 2. Witness fees may he allowed for 
the person declared elected by a judgment 
sustaining a quo warranto, if he is not 
otherwise a party to the proceeding. 'i. 
Where the defendant is designated in the writ 
of summons as absent, the bailiff will not 
be allowed on taxation for searches for this 
defendant. Henry v. Sanderson, 0 Q. P. R. 
191.

Triple Costs—JUStice of the Peace — 
Appeal — Witness Fees.|—The triple costs 
which the unsuccessful plaintiff is condemned 
to pay in an action under Art, 2555, R. 
S. (j., do not include triple costs of review, 
nor triple witness fees. 2. The Judge 1ms 
no discretion to exercise under this provision 
of the law, and when he adjudges that a 
penal action against a justice of the peace 
is not well founded, and dismisses it. he must 
allow triple costs to the defendant. 3. Where 
the judgment of first instance dismisses the 
action with costs, and the plaintiff appeals 
to the Court of Review, which simply affirms 
the judgment with costs, triple costs should 
not be taxed 1 v the prothonotary. 4. Rut 
where the judgment of first instance dismisses 
the action without costs, and the defendant 
appeals from such judgment and claims tri
ple costs, the Court of Review will grant 
them to him, and the prothonotary should 
tax them. Luncau v. Janeau, 3 Q. P. It.

Withdrawal of Action.) ■— When a 
cause inscribed for hearing on the merits 
is, during the sitting of the Court, withdrawn 
with costs, by the plaintiff, the defendant 
has a light to the same fees ns if the action 
had been dismissed (item 9, tariff G. C.), 
but without fees of the hearing (items 10 
auil 11, C. C.), if no witness is present in 
Court, the defendant having been notified that 
the action would be thus withdrawn. (Josselin 
v. Giroux, Q. R. 19 S. C. 145, 3 (j. P. R. 
370.

XI. Witness Fees,

Advocate—Experts—Parties.'] — An ad
vocate duly admitted to practise, but whose 
mini1 is not upon the roll, has the right, 
nevertheless, when lie is called as a witness 
and his title of advocate given to him upon 
the subpoena, to be considered an advocate, 
and upon taxation a professional witness 
fee will be allowed. 2. If witnesses swear 
that they had in a cause the quality of 
experts and such declaration is not contra
dicted, expert witness fees will be taxed. 3. 
The manager of a company, party to the 
cause, is to be regarded as an ordinary wit
ness if called as such, and a witness fee will 
be allowed on taxation. Canada Industrial 
Co. v. Kensington Land Co., 3 Q. P. R.

Allowance by Trial Judge—Revision 
Special Expenses.'] — The Court 1ms no 
power to revise the taxation of a witness 
made in open Court at the trial ; counsel 
must then urge their objection, and. if re
quired, seek the remedies available as to 
judgments of the Court. 2. If a party wishes

to recover special expenses incurred in con
nection with a suit, taxation after judgment 
is not the p:oper proceeding therefor. Buchan 
v. Montreal Bridge Co., 5 Q. P. R. 337.

Experts—- Damages.]—The plaintiff can
not tax as part of the costs of an action 
the fees of experts called to prove his claim : 
witness fees in respect of such experts may 
be taxed, reserving to the plaintiff the right 
to claim as part of his damages the fees 
which lie has paid. Crawford v. City of 
Montreal, Q. It. 19 8. C. 323.

False Affidavit of Increase—Taxation
— Setting Aside Certificate — Affidavit
— Information and Belief — Refusal to 
Make Affidavit — Compulsory Examination.] 
—The English practice requiring proof 
of actual payment of witness fees as 
a condition precedent to their being 
allowed on taxation of costs, should be fol
lowed. Where on an affidavit that witness 
fees have been actually paid they are allowed 
on taxation without objection on the ground 
of falsity of the affidavit, the proper mode 
of attacking the allowance is by an appli
cation by way of motion to the Court, and 
not by way of review of the taxation. On 
such an application, an affidavit of information 
and belief, stating the grounds thereof, is 
sufficient foundation for a motion to set 
aside the certificate of taxation and refer 
it back to the taxing officer to ascertain 
whether or not at the time of the taxation 
the witness fees in question had in fact 
been paid. There is authority under Rule 
207 of the Judicature Ordinance (C. O. 1898 
c. 21) to order a person who has refused to 
make an affidavit to attend for examination 
under oath. (Jrindle v. Gillman, 4 Terr. 
L. R. 180.

Female Witnesses.)—Witness fees may 
be taxed in respect of women who are wit
nesses, at the same rates as men. Ilersey 
v. Chapman. 0 Q. P. R. 319.

Parties.)—A witness subpoenaed but not 
called by the party who has subpoenaed him 
cannot lie allowed for on taxation against 
the opposite party without his consent. 2. 
A party called as a witness is regarded as 
an ordinary witness and has the right to tax 
a fee for himself. Royal Electric Co. v. 
7 upéré. Q. R. 19 S. C. 29.

Revision — Commissioner — Foreign 
Commission — Fee Charged.]—Taxation of 
witness fees will be revised on petition to 
a Judge, if good ground is shewn. 2. There 
is no tariff of charges for commissioners 
executing commissions outside of the pro
vince. 3. A fee of $50 for a commission 
in an action of the first class is not exces
sive. Hcrscy v. Chapman, (> Q. P. R. 273.

Revision.)—Where it is admitted that a 
witness complained of the insufficiency of 
the amount of his taxation, and it is estab
lished that he was examined as an expert, 
he is entitled to have his taxation revised 
after judgment rendered, and this with costs 
against the party who subpœaned him, al
though judgment was in favour of such 
party. Guinea v. Campbell, Q. R. 22 S. O.

Revision—Professional Person.] — The 
taxation of a witness by the prothonotary
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is subject to revision by the Judge in the 
same way as the taxation of costs. 2. A 
professional man (e.g., a member of the 
Bar), not called as an expert witness, is 
only entitled to $1 a day and expenses. 
Gardner v. Marchildon, 5 Q. I*. It. 323.

Taxation of — Counsel fees—Delay at 
trial. John Abell Co. v. Long. 1 W. L. It. 
24.

Taxation of—Effect of- Action for.]— 
The taxation of a witness fee in a cause 
is equivalent to a judgment in favour of the 
witness, and such judgment may be enforced 
against the party who has subpoenaed the 
witness. A fresh action does not lie to re
cover the amount ; the witness has simply 
to issue an execution. Paradis v. LabbO.
4 Q. 1\ It. 415.

Taxation of—Execution for—Action by 
Witness.]—A witness, whose witness fees 
have been taxed in an action, has, according 
to Art. 33(1, (’. P., the right to an execu
tion for the amount taxed against the party 
who subpoenaed him, but be has not the 
right to bring an action for such amount. 
farad is v. Labbt. Q. It. 21 8. C. 211.

Taxation of—Motion to Revise.]—The 
taxation of a witness being, under Art. 331$, 
C. C. 1\. equivalent to a judgment on which 
he is entitled to sue out execution, the Court 
has no authority to revise or reduce such 
taxation. Lessard v. Meunier, Q. It. 20 8. 
C. 337.

Taxation of—Motion to Revise—Time.] 
—The taxation of the fees of a witness who 
is heard in open Court, takes place in the 
presence of the Court, and constitutes a 
judgment which may he executed in the man
ner and after the delay prescribed by the 
Court (Art. 835, 886, 870, 0. « '. P.) ind 
even if such taxation were considered a 
judgment by the prothonotary, and not by 
the Court, in this case the application to re
vise was made too late, the time for objec
tion being while the taxation was being ef
fected. Cumpeau v. Ottawa Eire Ins. Co., 
Q. It. 20 8. C. 230, 4 Q. P. It. 197.

Taxation of—Payment—Affidavit of in
crease — Travelling expenses — Railway 
passes.— Kerr v. Canadian Construction Co.,
5 O. W. R. 1(18.

Taxation of — Plaintiff Coming from 
Abroad to (live Evidence—Travelling Ex
penses — Subsistence Money — Plaintiff Re
maining after Trial.]—Appeal by defendants 
from taxation by the deputy clerk of the 
Crown at Hamilton of plaintiff’s costs of 
the action, in respect of the allowance of 
plaintiff’s travelling expenses from England 
to Toronto to attend the trial for the pur
pose of giving evidence on her own behalf 
and in returning to England, and of the 
further allowance to her of subsistence money 
at the rate of $1.25 a day, from 24th Sep
tember, 1904, to 9th April, 1905, during 
which time the plaintiff remained in Ontario, 
so as to be here to give evidence at a new 
trial, should it be so ordered by the Divi
sional Court. Appeal allowed as to the 
travelling expenses of plaintiff in coming 
from England to give her evidence on her 
own behalf and of returning to England, 
and the per diem allowance for the time

necessarily occupied in doing so, but not for 
subsistence money after the trial, as then- 
would have been no difficulty in her return
ing to Toronto in time for the new triai 
if one had been ordered. Tattcrsall v. /*. 
pie's LiU Insura i Co., «’» < >. W. R. 284, 11 
O. L. R. 537. See also 5 O. W. U. 3o7. 
0 O. W. R. 756, 9 O. L. R. Oil.

Taxation of — Revision.]—The taxais.', 
of a witness constitutes a judgment in his 
favour which entitles him to execution 
against either of the parties ; it is cop;,4 
in the bill of costs, but not taxed with ii. 
and cannot be revised on a motion for ill 
taxation of/the bill without notice to 'In* 
witness. Campeau v. Ottawa Fire Ins. Co., 
4 Q. P. It. 197, followed. Magaun v. tirand 
Trunk R. IV. Co., 4 Q. P. K. 348, Q. It. 21 
8. C. 72.

XII. Other Cases,.

Added Defendants—Unnecessary Phi
lips. Gurney v. Tilden, 1 O. W. It. 207.

Amendment after Inscription. | A
defendant who amends his pleas after the 
cause has been inscribed for enquête et 
mérite must pay the difference between items 
7 and 8 of the tariff. Union Bank of llali 
fax v. Vipond, 3 Q. P. It. 490.

Appeal on Merits where only Costs 
Involved. Holmes v. Town of Godera h.
1 O. W. It. 367, 814.

Appeal to Court of Appeal Partie*
—Added plaintiff. Murray v. Wurtclc. 1 
O. W. It. 298, 353.

Appeal—Trifling SmcccmJ—A defendant 
appealed to the Superior Court in review 
from a judgment against him for the recovery 
of $115.55, and succeeded in reducing the 
amount of the judgment, but only by $5:— 
Held, that he was entitled to the costs of 
the appeal against the plaintiff. Gamache v. 
Ucchene, 3 Q. P. It. 399.

Appeal to Court of Review -Discre
tion of Trial Judge.]—The Court of Review 
(Quebec) will not alter the order ns to 
costs of the Judge of first instance, unless 
the latter has made an unreasonable use 
of the discretion which the law allows him. 
In re Hurtubise and Birks, Q. It. 26 S. V. 
137.

Appeal to Privy Council—C"xt* In
curred in Canada—Taxation—Order for — 
Rules 818, 1255.]—Appeal by plaintiffs from 
an order of Falconbridge, C.J., upon a peti
tion of defendants, directing that it should 
be referred to the senior taxing officer to 
ascertain the amount to which the petition
ers were entitled under the terms of the order 
of the Privy Council of 10th December 
1901. with reference to the costs incurred 
in Canada in relation to an appeal to the 
Judicial Committee, and directing plaintiffs 
to pay to defo- ’ ints the costs of the petition 
and reference Held, dismissing the appeal 
with costs, that rule 1255 (818a) simply 
gives effect to R. S. (). 1897, Ch. 48 s. 7, 
and does not carry the procedure beyond 
what is therein provided for. It is a rule
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of procedure and applies, but even without 
Rule 1255, plaintiffs are entitled under the 
above Act and Rule 818, to have the costs 
ascertained “as if the decision had been 
given in the Court below.” Earle v. Bur- 
laml. 5 O. W. U. <121», 1» O. L. R. 003; see 
also 1 O. W. R. 527, 2 O. W. R. 709. 2$ 
O NX*. R. 702. 23 Occ. N. 276, 24 Oec. N. 
35.'., 8 O. L. It. 174.

Application to Stay Actions Against 
Administratrix—Ascertainment of assets 

estate—Payment of creditors—Costs of 
actions. It at Portage Lumber Co. v. Martin 
(N.W.T.), 2 XV. L. R. 85.

Arbitration under Railway Act
Taxation by Judge, lie Parks autl Lak< 
Eri< and Detroit Itiver R. W. Co., Re Me- 
[Inine and Lake Erie and Detroit River 

R. ir. Co., 1 O. XV. R. 484.

Defence to Criminal Charge—Acquit
tal—Aetion Against Prosecutor for Posts— 
Taxation by Judge.]—The plaintiff had been 
criminally prosecuted by the defendant for a 
libel, and had been acquitted by the verdict 
of n jury. At the time the verdict was 
given no demand was made for costs against 
the prosecutor ; and the plaintiff afterwards 
brought this action to recover the costs of 
his defence to the criminal proceedings. 
The Judge who tried this action ordered 
that the costs in question should be taxed 
by tin- Judge who had presided at the crimi
nal trial, and this bavin; been done, the 
action again came on f hearing :—Held, 
ilint the plaintiff could in his costs and 
iliahursements against 1 defendant by an 
ordinary action, althon he had not asked
costs at the time tin 
2. That the Judge 
criminal trial eoi 
tax the costs.
IV S. C. 367.

edict was rendered, 
.ni presided at the 

en after such trial, 
/ v. Hughes, Q. R.

Dismissal of Action -Posts of Déclina 
tory Exception—Bringing in Guarantor.]— 
A plaintiff whose action has been dismissed 
with costs, “ except, however, the costs oc
casioned by the appel eu guarantie,” is 
nevertheless responsible for the costs of the 
'Minatory exception taken by the principal 
defendant, whose action en guarantie has 
also been dismissed, for the purpose of bring
ing in his guarantor. Robert v. Rochcleau, 
4 Q. P. R. 31».

Extra*judicial Seizure Under Chat
tel Mortgage — Statutory limitation of 
costs—Contract to avoid—Penalty—Recovery 
by action of excessive costs charged and de
ducted. Yukon Hardware Co. v. McLennan 
(Y.T.), 2 XV. L. R. 294.

Fieheriee Act — Conviction—Penalty— 
lb mission by Minister of Crown—Power to 
Itnnit Costs—Magistrate—Mandamus.]— R. 
was convicted under s. 18 of the Fisheries 
Aft. ns amended by the Act of 1898. and 
fined $20 and costs. Roth fine and costs 
"ere remitted under s.-s. 6 of s. 18. which 
provides that “ persons aggrieved by any 
such conviction may appeal by petition to 
•fie Minister of Marine and Fisheries, who 

remit penalties and restore forfeitures 
under Ibis Act.” G., the prosecutor, ap
plied to the convicting magistrate for a war
rant of distress for the costs, contending that

the Minister of Marine and Fisheries had 
no power to remit the costs. The magis
trate refused to issue tin- warrant, and a 
mandamus was moved for :—Held, h.v Tuck, 
C.J., Hnnington and McLeod, J.I.. that the 
Minister had no power to remit the costs, 
and it was the duty of the magistrate to 
issue the warrant of distress for their recov
ery, and that the mandamus should go:—IVr 
Parker and Gregory, J.T., that, the penalty 
having been remitted, the magistrate had no
1 lower to proceed to collect the costs : or. at 
all events, his right was so doubtful that 
the Court, in the exercise of its discretion, 
should refuse the mandamus. Per Landry, 
J., that tlie terra “ penalties " in the section 
included costs as well as fine, and the Min
ister therefore had power to remit the costs. 
The Court being thus equally divided, the 
rule for the mandamus dropped. Ex. />. 
Gilbert, 36 N. R. Reps. 492.

Judgment after Third Trial—Posts of 
Previous Trials—Pounscl Fee — Order for 
Judgment—Form of.] — On a motion h.v 
the plaintiff for an order for judgment oh 
the verdict of the third trial of the action, 
a question arose as to the right to the costs 
of the former trials, and also as to the form 
of the order, the question of damages having 
been referred to a special referee :—Held, 
that the plaintiff was entitled to an order 
for an interlocutory judgment, in the form 
in Chitty’s Forms. 2. That a counsel fee 
could not be fixed. The former rule ns to 
costs of the previous trials is not now 
law. It seems to have been a Rule of Court, 
Hilary Term, 1853, and there was also an 
express Rule in the C. L. P. Act, 1854. 
Green v. Wright, 2 C. P. L). 354, and Field 
v. Great Northern R. XV. Co., 3 Ex. I». 262, 
make the costs of the former trials the plain
tiff’s costs. Bartlett v. Nova Scotia Steel 
Co.. 25 Occ. N. 130.

Leave to Appeal as to—Ex parte appli
cation—Discretion of trial Judge—Scale of 
costs. IIennbeeker v. MeNaughton, 2 O. XX\ 
It. 1064.

Mechanic’s Lien—Tender—Payment into 
Court—Taxing officer—Practice. Nixon v. 
Betsworth. tMan.). 2 XV. L. R 570.

Money in Court -Legacy—Mental com
petency of legatee—Payment out of costs 
of parties to action—Intervention of official 
guardian. Ramsay v. Reid. 2 O. XX\ R. 720, 
4 O. XV. It. 113, 6 O. XV. It. 114.

Mortgage Action — Redemption—Costs 
of appeal in former action—Attempt to add 
to claim—Dismissal without costs. Nelson 
v. Nelson, 2 O. XV. It. 056, 3 O. XV. R. 884.

Motion for Summary Judgment.
Lawrence v. Smith, 2 O. XXr. R. 521.

Motion to Stay Proceedings upon 
Judgment at Trial Pending Appeal —
Costs in cause. Stunor v. Lamb (Y.T.),
2 XV. L. It. 514.

Offer to Suffer Judgment by De
fault— Time of Offer.]—An action for false 
Imprisonment was entered for trial at the 
Carletou Circuit, which opened on the 24th 
April, 1900. The trial actually took place 
on the 24th and 25th April, the first and
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second days of the Circuit. On the 17th 
April, seven days before the trial began, and 
eight before the jury found their verdict, 
the defendants tiled and served an offer and 
consent to suffer judgment b • default, under 
(K) V. c. 24, S. 185, for the sum of 
$75, the same amount ns the jury gave as 
damages in their verdict:—Held, that, as the 
plaintiff, under s. 185, is entitled to ten days 
to determine whether or not she will ac
cept the offer, if the defendants see fit to 
delay making their offer until less than ten 
days before the trial and verdict, they are 
not entitled to have advantage as to costs 
of the provisions of s. 184 ; and therefore 
the plaintiff was entitled to costs of the 
trial. Sharp v. Woodstock School Trustees, 
21 Occ. N. 50.

Order for, after Judgment—Mortgage 
— Disclaim* r — Defence.]—The plaintiff 
brought an action against the defendant as 
mortgagee, and asked that the defendant 
should be ordered to abandon or to pay the 
debt of the plaintiff, with costs against the 
defendant personally if he contested the ac
tion. The defendant did contest the action ; 
judgment was against him upon his defence; 
but it only ordered him to abandon, or to pay 
the debt, principal, interest, and costs, in 
default of abandoning within the time fixed. 
The defendant then abandoned, and the 
plaintiff made a motion for an order upon 
the defendant personally for costs:—Held, 
that the plaintiff was entitled to such order, 
although final judgment had been render 'd. 
Marchand v. Chuput, Q. R. 19 S. C. 322.

Partnership Action. Youngson v. 
Stewart. 2 O. W. R. 112, 270.

Partnership Action.—Dissolution —De
duction from assets—Indebtedness of plain
tiff to defendants—Set-off. Hock finger v. 
Murray (Y.T.), 1 W. L. R. 200.

Payable by which Party — Contested 
Collocation.]—The costs of a contestation of 
a report on distribution will be awarded 
against the defendant when the circumstances 
of the case shew that such contestation has 
been provoked rather by his fault than by the 
error of the other parties. Bclgarde v. Car
rier. 3 Q. P. It. 513.

Receiver — Partnership — Advance by 
Partner—Priority. Merritt v. Nissen, 1 O. 
W. R. 450.

Referee's Rep ort—Except ion s. ] —Where 
exceptions to a referee’s report were allowed 
in part, no costs to either party were allow
ed. Lawton Saw Co. v. Machum, 21 Occ. 
N. 133, 2 N. B. Eq. Reps. 191.

Right to—Dismissal of action for seduc
tion—Death of plaintiff's daughter—Discre
tion—Dismissal without costs. Hiscock v. 
McMillan, 2 O. W. R. 913.

Setting Aside Regular Judgment by 
Default—Terms—Appeal.]—The defendant 
was permitted (30 N. S. Reps. 393) to sup
plement his affidavits and renew an appli
cation to set aside a judgment against him 
in a County Court for default of plea. He 
thereupon filed an affidavit disclosing a good 
defence on the merits, and renewed his ap
plication, which the plaintiff opposed. The 
Judge of the County Court, being of the

| opinion that the plaintiff, in opposing the 
application, acted unreasonably and oppres- 

| sively, set aside the judgment with costs to 
be paid by the plaintiff:—Held, that he 

I erred in doing so ; that the order must be so 
j far modified as to give the plaintiff the costs 
I of the judgment, and execution if any. and 
[ the defendant the costs only occasioned by 

the plaintiff opposing the renewed applica-
I t ion ; that, the judgment having been rc-ularly 

entered, the defendant’s application tû 
the indulgence of the Court, and con i only

' be allowed on payment of costs thrown away. 
; Piper v. King’s Dyspepsia Cure Co.. 20 Ore. 

N. 407, 33 N. 8. Reps. 278.

Supreme Court of Canada -Execution
l.' ave. | Where a judg... .. of t he Supreme

Court of Canada has been certified in the 
clerk of the Court below, as provided by It.

: S. C. c. 105, s. 07, it becomes a judgment 
of the Court below, and it is not necessary 

j to obtain leave to issue an execution to en- 
! force the payment of costs awarded to the
II applicant by such judgment. Ex. p. Jams, 

30 Occ. N. 87, 35 N. B. Reps. 108.

Third Party — Dismissal of action — 
j Plaintiff ordered to pay costs—Discretion- 

Appeal. Russell v. Eddy, 5 O. L. It. 370, 
j 2 O. W. R. 104.

Third Party— Indemnity—Extent of Lia
bility-Court of Appeal—Time for dispos- 

| ing of costs—Several appeals, (laby v. City 
of Toronto, 1 O. W. R. 440, 000, 635, 711.

Trial—Motion for judgment. Lachance 
v. Lachance, 1 O. W. R. 518, 778.

COUNCIL.
See Municipal Corporations.

COUNCIL JF CONCILIATION.
Default In Summoning- Exception- 

Statute— Judicial Notice.]—An exception 
upon the ground of default to summon a 
council of conciliation, is not answered by 
the production of defences on the merits. 
The statute requiring such n council, being 

, of public order, may bo invoked at any time, 
ana the Court is hound even to invoke it 
upon its own motion. Fortin v. Yaillancourt. 
<5 Q. P. It. (10.

COUNCILLORS.
See Municipal Corporations.

COUNSEL FEES.
See Costs—Solicitor.

COUNTERCLAIM.
See Parties—Pleading—Sale of Goods.
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COUNTERFEIT.

Hce Copybiout.

COUNTY COUNCILS.
See Municipal Cobpobationb.

COURTS.
I. British Columbia — County 

Courts, 405.
II. British Columbia — Small Debts 

Courts, 400.
III. British Columbia — Supreme

Court, 407.
IV. Manitoba—County Courts, 407.

V. New Brunswick — City Court,
408.

VI. New Brunswick—County Courts, 
401).

VII. New Brunswick—Probate Court, 1 
401).

VIII. New Bru: swick — Small Debts 
Court, 410.

IX. North-West Territories — Su
preme Court, 410.

X. Nova Scotia—County Courts, 410.
XI. Nova Scotia—Divorce Court, 411.

XII. Nova Scotia—Probate Court, 411.
XIII. Ontario—County Courts, 412.
XIV. Ontario—District Courts, 412.
XV. Ontario—Division Courts, 413.

XVI. Ontario—High Court of Justice,
421.

XVII. Ontario—Surrogate Courts, 421. 
XVIII. Quebec—Circuit Courts, 422.

XIX. Quebec — Commissioner's Court, 
424.

XX. Quebec—Court of King’s Bench. 
424.

XXI. Quebec — Kecoruer's Court of 
Montreal, 424.

XXII. Quebec—Superior Court, 425.

See Appeal.

I. British Columbia—County Courts.
Attachment of Debts—Summons.]—A 

garuishee summons in a County Court may 
be issued based on a default summons as well 
as on an ordinary summons. Jowctt v. 
Wa</8, 24 Oec. N. 30, 10 B. C. R. 172.

Equitable Jurisdiction — Action for 
Rent—Void Lease.]—It is part of the equit
able jurisdiction of the Court to enforce 
payment of rent when the lease is void, 
and when the value of such lease, if valid, 
would exceed $2,500. a County Court has 
no jurisdiction, British Columbia Board of 
Trade Building Assn. v. Tuppcr, 8 B. C. R.

Jurisdiction Discovery — Oral Examin
ation.]—A County Court Judge lias no jur
isdiction to grant an order for an oral exam
ination for discovery except in the case of a 
failure to answer interrogatories. Roberts 
v. Fraser, 22 Dec. N. 438, 1) B. C. R. 200.

Practice—Setting Aside Judgment—New 
Trial.]—A County Court Judge has no power 
to grant a new trial merely because he is dis
satisfied with the verdict : he is to be guided 
in granting a new trial by the same prin
ciples as the full Court :—lleld, on the facts, 
that there was evidence to support the ver
dict, and a new trial should not have been 
granted. Hutchins v. British Columbia Cop
per Co., 23 Dec. N. 340, 9 B. C. It. 535.

Right of Crown to Choose Forum -
—It is a prerogative right of the Crown to 
bring a suit in a County Court, even though 
as between subject and subject such Court 
would not be open by reason of the defendant 

: not residing or the cause of action not resid
ing within the territor> of such Court, ltcx 
v. Campbell, 8 B. C. R. 208.

Stay of Proceedings—Mining Jurisdic
tion—Prohibition.]—On an application for 
prohibition :—Held, allowing the application, 
that s. 34 of the County Courts Act, which 
provides, inter alia, that if any action of 
tort the plaintiff shall claim over $250, and 
the defendant objects to the action being 
tried in the County Court, and giws certajn 
security, the proceedings in the County Court 
shall be stayed, applies to proceedings in the 
County Court, under the mining jurisdic
tion of that Court. Muirhcad v. Spruce 
('reek Mining Co., 24 Oec. N. 414, 11 B. 
C. It. 1.

Territorial Jurisdiction--.Judgment by 
Default—Application to Set Aside and for 
Leave to Defend—Waiver.]—In a plaint in 
the County Court of Yale it appeared that 
the defendants resided in Vancouver, outside 

j the county of Yale, and the plaintiff’s claim 
| was described as being “ against the defend

ants ns makers of a promissory note for 
$179.12 dated 12th March, 1902, payable two 
months after date.” Judgment for the plain- 

! tiff was signed in default of a dispute note, 
but afterwards the defendants filed a dispute 
note (what it contained was not shewn), 
and applied to the Judge to have the 
judgment set aside and for leave to de
fend on the merits. On the hearing of the 

j application it appeared that the Court had 
jurisdiction, as the note sued on was pro- 

1 duced on affidavit, and it shewed on its face 
that it was made and payable within the 

! county of Yale : -Held, that County Court 
, process should shew jurisdiction on its face, 

but the defendants, by tiling the dispute note,
; and applying for lea\e to defend on the 

merits, had waived their right to object to 
the jurisdiction. Beaton v. Sjolandcr, 23 

[ Occ. N. Ml. !) It. C. R. 430.

II. British Columbia — Small Debts 
Courts.

Jurisdiction—Judgment Debtor— Com
mittal — Notice of Motion — Solicitor — 
Waiver.]—A notice by a judgment creditor's 
solicitor of in. application to a magistrate 
of a Small Debts Court for an order to
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commit a judgment debtor because of fniluve 
to pay instalments ordered to be paid on the
return "i a judgment si.....none, is a nullity.
—A judgment debtor by appearing pursuant 
to such notice does not waive his right to ob
ject at any stage. In re Waxstock, 9 B. C. 
It. 433.

III. Bnrrisu Columbia—Supreme Court.

Full Court Motion for Judgment—Re
ference hil Trial Judge.]—At the conclusion 
of the trial of an action for damages for per
sonal injuries, the trial Judge did not see 
fit to enter any judgment on the findings 
of the jury, but left the parties to move the 
full Court as they might be advised. Both 
parties accordingly moved the full Court 
for judgment, the arguments being con
fined to the question of the liability of 
the defendant company:—Held, per Walkem, 
Drake, and Irving, JJ., that the full Court 
is an appellate Court and has no jurisdiction 
to hear a motion for judgment on the findings 
of a jury referred to it by a trial Judge. 
Per Martin, J. (dissenting), that, as the 
question of jurisdiction was not raised by 
counsel nor by the Court, the case should 
be dealt with on its merits, and that judg
ment should be entered in favour of the de
fendant company. McKelvey V. Le Roi Min
ing Vo., 22 Oec. N. 42, 8 B. C. It. 208.

Full Court—I’lave of Sitting.] — Held. 
Drake, J., dissenting, that special sittings of 
the full Court may be held either at Victoria 
or Vancouver to near appeals in actions, ir
respectively of where the writs of summons 
were issued. Yale Hotel Vo. v. Vancouver, 
Victoria, and Eastern R. IV. and Navigation 
Vo., Grand Forks and Kettle River R. IV. 
Vo. v. Vancouver, Victoria, and Eastern R. 
W. and Navigation Co., 9 It. C. It. 00.

Rule Nisi to Quash Conviction —
Forum.]—The full Court will not hear a 
motion for a rule nisi to quash a conviction : 
the motion should be made fo a single Judge. 
Res v. Tanghe, 24 Occ. N. 198. 10 B. C. 
It. 297.

IV. Manitoba—County Courts.

Jurisdiction — Title to Land—Gravel on 
H igh way—Municipal Corporations—Costs.] 
—1. A claim of a municipality for damages 
for the taking by a railway company of sand 
and gravel from alleged highways and allow
ances for roads in the municipality, not in 
its actual possession or occupation, if dis
puted, raises a question of the title to a cor
poreal hereditament within the meaning of 
s. 59 of the County Courts Act, It. S. M. 
c. 33, and the jurisdiction of the County 
Court to adjudicate on such claim is ousted 
when such a question of title is oona fide 
raised, notwithstanding the provisions of ss. 
015 and 044 of the Municipal Act. It. S. M. 
c. 100, giving the right of possession of such 
roads to the municipality and power to pass 
by-laws for preserving or selling timber, trees, 
stone, or gravel on any of such roads.—2. 
Under the enactment substituted for s. 315 
of the County Courts Act by 59 V. c. 3, s. 2, 
an appeal to this Court lies from the deci
sion of a County Court Judge on the ques
tion of jurisdiction as well as from all other

| decisions in actions in which the amount 
in question is .$20 or more. Fail v. McGrow. 
31 U. C. II. 599. and Porit v. I'att 
son. 21 U. C. It. 237, follow .!. Although 
the action in the County Court failed for 
want of jurisdiction, the plaintiff should !>•• 
ordered to pay the costs of it under s. 1 
of c. 5 of 1 Edw. VII. and also the cost< of 
the appeal. Municipality of Louise v. Cana.

1 dian Pacific R. IV. Vo., 22 Occ. N. 124. 14 
Man. L. It. 124.

V. New Brunswick—City Court.

Fees — Control Over, by City Council 
Commissioner—Servant of Crown.]— O., hav
ing applied to the commissioner of the City 
Court of Moncton for a summons, was re
fused unless he first paid the fee 
issuing thereof. Relying upon a recommend 
ation in a report of the finance committee of 
the city council of the said city, which was re
ceived and adopted by the council. Q. then 
moved the Court for a rule nisi calling niton 
the commissioner to shew cause why a man 
damus should not issue to compel him t.> 
isstie the summons without the fee being paid 
or tendered in advance. The recommandatimi 
was ns follows : “ Your committee would re
commend that hereafter any and all claims 
within the jurisdiction of said Court may be 
sued and judgment therein taken withoui the 
payment of costs in advance, but that the 
same be retained out of the first moneys col 
lected on the judgment:”—Held, that, as the 
commissioner was an appointee and servant 
of the Crown, and in no way responsible to 
the city or under its direction or control, it 
could not by resolution create any duty or 
obligation upon the commissioner lo issue 
the summons without the fee theref >r being 
prepaid. 2. That the report and its adop
tion amounted to nothing more than a re
commendation to the commissioner, which 
he was at liberty to act upon or not accord
ing to his discretion. Ex ». Grant. 35 X. B 
Reps. 45.

Jadgment of—Estoppel by—R i ieir by 
County Court—Action against Hail—Juris
diction of Supreme Court—Relief of Bail.]— 
The Supreme Court has jurisdiction to try an 
action against bail given in a cause origmnt 
ing in an inferior Court, and has power to 
give such relief to the bail os justice may 
require. The former practice of the King's 
Bench in England of refusing to try such 
actions and of compelling them to be brought 
in the inferior Court has never been followed 
in this province.—The judgment of an in
ferior Court is not conclusive as between the 
parties and their privies upon the question 
of jurisdiction : therefore, where an action 
was brought in the Supreme Court against 
hail given in a cause, which had been com
menced and tried in the City Court of Saint 
John, and the defendant by plea denied the 
jurisdiction of that Court, and at the trial 
gave evidence in support of his plea:—Held, 
that the defendant was not estopped by the 
judgment of the City Court from ottering 
such proof, and that, as the plaintiff had 
chosen to rely entirely upon the estoppel, he 
must fail. The fact that the judgment relied 
upon by way of estoppel had been afliimed 
upon review by a County Court Judge made 
no difference. Jack v. Bonncll, 35 N. B. 
Reps. 323.
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not sufficient. A party aggrieved by a de
cree of a Judge of Probate may appeal

County Court Judge—Order on Review 
from City Court—Certiorari.]—If au order ( 
made by a Couuty Court Judge on Review : 
from a City Court is manifestly wrong, it 
will be set aside on certiorari, notwithstand
ing that the Judge had jurisdiction. Rex 
v. Forbes, Ex j>. Bramhall, 30 N. It. Reps. 
333.

therefrom, although he did not appear in the 
Court below. An order extending the time 
for appeal made eg parte i- not a nullity, 
and, if not set aside, the Court will bear an 
appeal taken under it. In re Welch, 30 N. 
Reps. 028.

Jury—Questions Eeft—Verdict—Duty of 
.luiliie.]—Section 158 of the Supreme Court 
A?t. N. B., 00 V. c. 24, authorizing the Judge 
on the trial of a cause to direct the jury 
to answer questions submitted, and enter a 
verdict on the answers given, applies to 
County Courts. When this course is adopted, 
it is the Judge's duty to enter the verdict 
for the party in whose favour the questions 
are answered. Steer es v. Dtrydcn, 35 N. B. 
Reps. 555.

VIII. New BIrunswivk — Small Debts

Review—Affidavit — Agent of Party— 
Amount Involved—Forum for Review—Fin
ality of Order.]—The affidavit that substan
tial justice has not been done, made on re
view proceedings from a judgment of the 
Small Debts Court of Fredericton, may be 
made by the attorney or agent of the party 
reviewing under 45 V. v. 15, s. 1. There 
is no authority under C. S. N. B. c. 00,

Jury — Questions — Verdict — Suprcm< 
Court let.]—• Section 158 of GO V. c. 24
1 New Brunswick Supreme Court Act), pro
viding that the Judge, instead of directing 
the jury to give either a general or special 
verdict, may submit questions of fact and 
enter a verdict on the questions answered, 
applies to the County Courts. Read v. Ifc- 
Givney, 36 N. B. Reps. 513.

or amending Acts, to review the finding of 
a justice or the jury on a question of fact 
where the amount involved in the suit does 
not exceed $40 in debt and $8 in tort. The 
Judges of the Supreme and County Courts 
are of co-ordinate jurisdiction in matters of 
review under c. GO, and orders made within 
their authority are final. Rex v. Wilson, 
Ex p. McGoldrick, 30 N. Rl Rops. 330.

Motion to Set Aside Verdict—Grounds 
—Appeal—2Votf8i<iM—On a motion against 
n verdict in a County Court, it is not neces 
snrv to serve a statement of the grounds 
of the motion and the authorities relied upon. 
—The Supreme Court, on appeal, may order 
a nonsuit to be entered, though no leave has 
been reserved at the trial. Miller V. Gunter. 
36 N. RL Reps. 330.

IX. North-West Territories — Supreme 
< k)UBT.

Admiralty Jurisdiction — Maritime 
Lien.]—The Supreme Court of the North- 
West Territories has concurrent jurisdiction 
with the Exchequer Court of Canada in Ad-

New Trial—Damages—Consent to Reduc
tion.]—The power of ordering a new trial, 
unless the plaintiff consents to a reduction of 
die damages, is vested in the Judges of the 
County Courts under s. 08 of the County 
Courts Act. Vanbuskirk v. Vanirart, 30 N.
R. Reps. 422.

Chancery in England had on the 15th July, 
1870, concurrent jurisdiction with the Court 
of Admiralty. Kelly v. Alaska Mining und 
Trading Co., 4 Terr. L. It. 18.

Jurisdiction—Stated Case — Lieutenant- 
Governor.]—Case stated by the town cor

Review from Justice's Court—Terri
torial Jurisdiction.]—A Judge of a County 
Court has jurisdiction to hear a «-ase on re
view from a Justice’s Court though the case 
was tried in a county for which he is not 
the County r’ourt Judge. Rex y. Wilson. 
Ex p. Irving, 35 N. B. Reps. 401," explained 
and commented upon. Ex p. Graves. 35 N.
B. Reps. 587.

poration and the Attorney-General for the 
North-West Territories for the opinion of 
the Court, pursuant to s. 250 of the Judi
cature Ordinance, respecting a matter in 
diffeivu between the corporation and the
Lieutennnt-Goverror in Council of the North- 
West Territories as to by-law No. IS of 
the town. Quaere, whether the Court nul
pov"i- to entertain the stated 1 hi
tennnt-Governor in Couneil not being a pro
per party to a cause or matter, and there 
being no" legislation in the Territories cast
ing upon the Court the duty of advising the

VII. New Brunswick—Probate Court. Executive. In re Town of Edmonton, 21 
Occ. N. 100.

Powers of Judge — Order for Sale of 
Land to Pay Debts — Administration of 
Estate—Accounts — Deficiency of Personalty 
—Ascertainment — Appeal—Status of Ap
pellant—Order Extending Time.]—A Judge 
"f Probate is not warranted in granting a 
license to sell real estate to pay debts, unless 
he is judicially satisfied by proof, and finds 
the amount of the personalty and the amount 
of the debts, and thus ascertains what the 
deficiency is. A bald adjudication that there
18 a deficiency based on a list of attested 
Recounts, and the evidence of the 'petitioner 
that they were filed against the estate, is

X. Nova Scotia—County Courts.

Judge—Substitute — Authority.]—John
ston, Co.J.. of District No. 1. being unable 
through illness to attend to his judicial 
duties, designated Sa vary, Co.J. of another 
district, to act in his place and stead, under 
s. 12 of c. ft of the Nova Scotia statutes of 
188ft. which empowers a Judge, when un
able to act by reason of illness, etc., to call 
in and designate any other County Judge,
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ami provides that “ such Judge, so called iu 
and designated as aforesaid, shall have the 
same power as the regular Judge of such 
Court would otherwise have had.” Savary, 
Co.J., heard the application in this case, and 
reserved his decision. Johnston, Co.J., died, 
and after his death Savary, Co.J., gave 
judgment granting the application :—Held, 
that he lmd power to do so. In re (Jougli, 
21 Occ. N. 92.

Transfer of Action to Supreme Court
—Affidavit of Merits — Insufficiency.]—The 
plaintiff, upon affidavit of his own, made 
application for the transfer of the cause 
from a County Court to the Supreme Court. 
As to the merits he simply stated that he 
had a good cause of action on the merits, 
without setting forth the facts upon which 
he based his action :—Held, that the require
ments of s. 43 of the County Courts Act, It. 
S. N. S. c. 150, were not complied with, 
and the application must be dismissed^ with 
costs. Sproule v. lions, 21 Occ. N. 305.

XL Nova Scotia—Divorce Court.
Jurisdiction—Restitution of Conjugal 

Rights—Alimony—Court of Appeal—Quorum 
—Amendment—Powers of Provincial Legis
lature—Statute.]—The Court for Divorce and 
Matrimonial Causes in Nova Scotia has jur
isdiction in respect to a suit for the resti
tution of conjugal rights, and can order ali
mony for the wife pendente lite.—An amend
ment altering the quorum of the Court of 
Appeal, making it unnecessary for the Judge 
Ordinary to sit as a member, is within the 
jurisdiction of the provincial legislature.— 
Such intention is clear from reading the Act, 
ns originally printed (Acts of I860, c. 13, 
s. Ü) and as reprinted in the appendix to the 
Revised Statutes (4th series) c. 126, appen
dix A. King v. King, 37 N. S. Reps. 204.

XII. Nova Scotia—Probate Court.

Jurisdiction — Gift—Determination as 
to—Parties—Evidence — Administration.]— 
In settling an estate in the Probate Court the 
Judge, at the instance of next of kin of de
ceased, undertook to dispose of the sum of 
$1,000 which the administrator—a brother 
of deceased—contended had been given. him 
by deceased, two years before her death, ^ 
a’ gift for his two sons. Evidence was ten
dered bv the administrator to shew that the 
money lmd been invested for the two boys, 
by paying off a mortgage, and that the fact 
of the investment lmd been communicated 
to the donees:—Held, that the Judge had 
power to hear and consider evidence at any 
time before making his final decree, and 
that he was wrong in refusing to receive 
the evidence tendered. Per Townshend and 
Ritchie, JJ., that the Judge went beyond his 
jurisdiction in dealing with and deciding the 
question of gift or no gift, where the rights 
of third parties had intervened who were 
not before him, and to compel the appear
ance of whom he had no process; and his de
cree must be set aside. In re Ralston Es
tate. 2 Thom. 195. and In re McNutt Estate, 
24 N. S. Reps. 264, distinguished. Per Gra
ham, E.J.. and Weatherbe, J„ that the ad
ministrator's two sons being necessary par
ties to any litigation to determine whether

the amount iu controversy belonged to them 
or not, and the Court of Probate having no 
jurisdiction over them under the statute re
lating to that Court, the appeal should be al 
lowed with costs, and the consideration of 
the accounts adjourned until the ownership 
of the money was decided in a proper action. 
In re Wheelock Estate, 33 N. S. Reps. 357.

XIII. Ontario—County Courts.

Appeal from Master's Report in 
County Court Action Forum—Prohibi
tion, Re Cross mu n V. Williams. -1 O. VV. 
U. 14.

Jurisdiction — Attachment of debts — 
Assignment of moneys due- Claimant 
—Amount involved—Equitable relief—Prohi
bition—Transfer to High Court. Re Wil
liams v. Bridgman, 4 O. W. R. 53, 232.

Jurisdiction—( 'onsent—Prohibition. Re 
QVeenwood v. Buster, 1 O. W. It. 225.

Jurisdiction—Equitable Relief—Amount 
in Controversy—Judgment Creditor—Setting 
Aside Chattel Mortgage — Prohibition. | — 
Where the plaintiff, having recovered judg
ment for $92.05 and costs against the de
fendant in a Division Court, brought an no
tion in a County Court to set aside as fraudu
lent ns against him a chattel mortgage for 
$520 made by the defendant:—Held, on mo
tion for pronibition, that the subject-matter 
involved was the amount due on the judg
ment—it not being alleged or proved that 
there were any other debts of the defendant 
than that due to the plaintiff ; and the County 
Court had jurisdiction by virtue of s. 22 ( 13 > 
of R. S. O. 1897 e. 55. Forrest v. Laycock, 
18 Gr. 611, followed. Dominion Bank v. 
Heffernau, 11 P. R. 504, and Re Lyons, 10 
P. R. 150, distinguished. In re Thomson v. 
Stone, 22 Occ. N. 327. 412, 4 O. L. It. 333, 
585.

Jurisdiction — Subject-matter — Setting 
aside chattel mortgage—Claim of judgment 
creditor. Re Thomson v. Stone, 1 0. W. It. 
509. 4 O. L. R. 333. 585.

XIV. Ontario—District Courts.

Jurisdiction—Counterclaim — Work and 
labour—Amount — Deterioration — Damages 
—Set-off—Costs. Breesc v. Clark. 1 O. W. 
It. 825.

Jurisdiction —Recovery of Land — Mort
gages — Injunction — High Court Action — 
Multiplicity.] —The plaintiffs, being mort
gagees of land, issued out of the District 
Court for the district in which the land 
was situated a writ of summons indorsed with 
a claim to “ recover possession ” of the land, 
“ and for an order that the defendants do 
forthwith deliver up possession " thereof, de
scribing the land :—Held, that the indorse
ment was one under Con. Rule 138, and that 
it was for “ the recovery of land situate in 
the district," within the meaning of R. S. 
O. 1897 c. 109, s. 9, s.-s. 2 (d).—Independent 
Order of Foresters v. Pegg, 19 P. R. 80, dis
tinguished.—The fact that the plaintiffs had 
also brought an action in the High Court for 
a declaration of right in regard to the same
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land, in which they might have claimed the 
same relief as in the other action, was not a 
ground for enjoining the plaintiffs from pro
ceeding in the District Court. Central Trust 
fo of New York v. Algoma Steel Co., 23 
Occ. N. 329. <i O. L. R. 4<H. 2 O. W. R. 
875.

, XV. Ontabio—Division Courts.

Action against Executors de son
Tort—Ascertainment of Amount Involved— 
Jurisdiction—Declaration of Representation— 
Prohibition.] — Motion by defendants for 
prohibition to a Division Court. The action 
was brought against defendants ns executors 
de son tort, to recover the amount of $105.97 
„n an account rendered, and damages against 
defendants for wrongfully interfering with 
Mini selling and otherwise converting the 
chattels and effects of the deceased :—Held, 
that the defendants had so intermeddled with j 
the estate of deceased as to render them 
liable as executors de son tort, although acting 
with good intent and at the request of the 
widow of the deceased. The amount sued i 
for brings the case within the enlarged juris
diction of the Division Courts under II. S. O. 
1807 e. Oil. s. 72, and n question arises under 
s.-s. (d), “ Where the amount, or original j 
amount of the claim, is ascertained by the 
signature of the defendant or of the person ! 
whom, as executor or administrator, the | 
defendant represents — Held, defendants 
could not represent deceased until they had 
been declared by the Court to be executors, 
ii is not the Intention of the statute that 
in one and the same proceeding the declara
tion is to be made which alone could make a 
defendant liable, and before that point is 
reached defendant is not to be clothed in ad
vance with the representative character so 
as to confer jurisdiction on the Court to 
make the declaration and pronounce the judg
ment against him. Order granted for prohi
bition without costs. Rc Dep v. McGill, 6 O. 
W. It. 329, 10 O. L. R. 408.

After-judgment Summons -Committal 
—"Ability to Pap"—Prohibition.]—Judg
ment was recovered at the trial by the plain
tiff in a Division Court action, no order 
being at that time made for payment in in
stalments. Subsequently the defendant was 
examined upon an after-judgment summons, 
and was ordered to pay $15 a month. De
fault having occurred, he was again brought 
before the Judge on a shew cause summons 
and committed to gaol for twenty days :— 
Held, that it was to be assumed, in the 
absence of evidence to the contrary, that 
there had been a finding on proper evidence 
of the existence of the conditions justifying 
the making of an order of committal : and 
that prohibition would not lie. Judgment of 
Anglin, J., 3 O. W. R. 725, affirmed. Per 
Meredith, C.J.—“ Ability to pay ” in s.-s. 5 
of s. 247 of the Division Courts Act, It. S.
0. 1897 c. 00, covers the case of a dishonest 
debtor who can by working earn the means 
to pay the debt, ami contumaciously 
refuses to do anything. Per Anglin, J.— 
An order for committal is not made as 
punishment for disobedience of a specific 
order for payment and in the nature of a 
committal for contempt, but is granted as a 
punishment of the fraudulent conduct of the 
debtor in having refused or neglected to pay

the judgment debt, though having had 
the means and ability to pay. It is there
fore not necessary before a committal 
order can be made that there should 
be an order on after-judgment summons and 
disobedience of that older. The judgment 
itself is sufficient foundation for the order to 
commit. In re Kay v. Storry, 24 Occ. N. 
313, 8 O. L. R. 45, 3 O. W. R. 784.

Attachment of Debts—Remuneration of 
alderman — Public policy — Time of service. 
Wickett v. Graham. 2 O. W. R. 402.

Execution against Lands — Previous 
Nulla Ilona Return -— Bailiff — Particular 
Court. |—Since the revision of the statutes in 
1897 incorporating s.s. 5 of s. 8 of 57 V. c. 
28 m. i Into s. 280 of c. 00 of R. 8. O. 1897,
it is not necessary to have a nulla bona re
turn made by a bailiff of the Division Court 
in which the judgment was recovered before 
an execution against lands can be issued—a 
return of nulla bona by a bailiff in such 
Division Court being sufficient. Burgess v. 
Tully, 24 C. P. 549, and Jones v. Paxton, 
19 A. R. 103, discussed. Judgment of Fer
guson, J., 3 O. W. R. 74, reversed. Turner 
v. Tourangeau. 24 Occ. N. 350, 8 O. L. It. 
221, 4 O. W. It. 12.

Garnishee Resident Ont of Province
— “ Carrying on Business ” in Province — 
Person Transacting Business as Agent for 
Another—Garnishee Submitting to Jurisdic
tion—Assignee of Fund Garnished Interven
ing — Status of Intervener.] — Appeal by 
primary creditors in a garnishee matter from 
order and judgment of the presiding Judge 
determining that the garnishee, It. A. New
man, who resided in Detroit, Michigan, but 
was alleged to carry on business at Windsor, 
Ontario, was not subject to be made a party 

I to garnishee proceedings. The garnishee's J wife owned in her own right property in the 
j county of Essex, some of which was rented.
' The garnishee acted ns agent for his wife in 

managing her property, and he employed a 
I solicitor practising in Windsor to collect 

rents and superintend repairs, make leases, 
etc. The garnishee entered into a contract 

i in his own name, with the primary debtor for 
! the building by the latter of a house on the 

property of the garnishee's wife, upon which 
$607.09 remained due to the primary debtor. 
The latter was indebted to a number of per
sons. The solicitor before mentioned, as soli
citor for all these creditors, except one Mc
Kee, took garnishee proceedings under s. 190 

! of the Division Courts Act, and accepted 
service for Newman, the garnishee. McKee 
(a creditor having an equitable assignment 

| of the debt from the primary debtor) inter
vened and contested the right to take these 

1 proceedings, on the ground that Newman 
neither resided nor carried on business within 

I the jurisdiction of the 7th Division Court. 
I The garnishee by his attorney admitted that 
' lie carried on business in the said county, and 

he voluntarily submitted to the jurisdiction 
of the Court. He also admitted that he was 

) indebted to the primary debtor in a certain 
sum, and he was willing to abide by the deci
sion of the Judge of the Court:—Held, per 
Britton, J., and Falconbridge, C.J., reversing 

j the trial Judge, that McKee had failed to 
' shew “ any just cause why the debt sought 
, to be garnished should not be paid over or 
' applied in or towards the satisfaction of the
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claim of the primary creditor." Appeal 
allowed with costs. Street. J., dissenting. 
Nelson v. Lent, 0 O. W. It. 21, 9 O. L. K. .TO.

Garnishment of Married Man's
Wages—Exemption—Evidence of Marriugc 
—Repute—Prohibition.]—In an action in a 
Division Court, where the Judge held that 
evidence of repute was not sufficient to prove 
that a primary debtor was a married man, 
and so entitled to the $25 exemption provided 
for by It. S. O. 1897 c. (10, ss. 180, 181 
Held, that the Judge did not decide upon a 
state of conflicting facts, but upon a theory 
that the best evidence must be given, and that 
it was a wrong assumption in point of law. 
and prohibition should be ordered. Elston v. 
Rose, L. It. 4 Q. R. 4, followed. In rc 
Rochon v. Wellington. 28 Occ. N. 69, 0 O. L. 
It. 102, 1 O. VV. It. 805.

Judgment by Default — Money De
mand ”—False Represen talions—Prohibition.] 
—An action in a Division Court in which the 
particulars described the plaintiff’s claim as 
for “ money received by the defendants for 
the use of the plaintiff, being money obtained 
from the plaintiff by the defendants by false 
representations," is an action for a “ money 
demand ” within s. 113 of the Division Courts 
Act, It. S. O. c. 60; and a motion for prohi
bition against proceedings upon a judgment 
entered in default of a dispute notice was 
refused. In re Mager v. Canadian Tin Plate 
Decorating Co.. 24 Occ. N. 59, 7 O. L. R. 25, 
2 O. W. R. 1114.

Judgment—Notice — Waiver — Acquies
cence—Laches—Prohibition—Costs. Rc Ros- 
bridge v. Brown, 2 O. W. R. 863.

Judgment, Clerical Error in—Jurisdic
tion to Correct—Prohibition — New Trial — 
Consent.] — Judgment upon promissory note 
for $70. By a mere slip, the Judge in making 
his minute of the judgment wrote “ judgment 
for deft.,” instead of “ judgment for plffs.” 
About three weeks afterwards the Judge’s 
attention was called to the mistake and he 
corrected it, the solicitors at the trial con
senting. Immediately after the trial defend
ant was notified by his solicitors of the result, 
and told him that there was not much use in 
applying for a new trial. Defendant then 
retained a new solicitor, who without in
forming himself of the facts of the case, 
moved for prohibit' >n. Motion dismissed with 
costs. Re North American Life Assurance 
Co. v. Collins, 5 : W. It. 342, 9 O. L. R. 
579.

Judgment Summons — Form of Affi
davit—Prohibition.]—An affidavit, by a plain
tiff in a Division Court action desiring to 
issue a judgment summons, stating that “ the 
sum of $65.10 of the said judgment remains 
unsatisfied, as I am informed and believe.” 
the judgment being for more than $65.10. is 
not such an affidavit as is required by s. 243 
of the Division Courts Act, R. S. O. 1897 c. 
GO, and prohibition will lie to restrain pro
ceedings upon a judgment summons issued 
pursuant to such an affidavit. Friendly v. 
Needier, 10 I*. It. 207, distinguished. In re 
Barr v. McMillan, 24 Occ. N. 90, 7 O. L. R. 
70, 672, 3 O. W. R. 189, 207.

Jurisdiction—Action for declaration of 
right to rank on insolvent estate—Prohibition. 
Re Bergman v. Armstrong, 4 O. L. It. 717, 
1 O. W. R. 790.

Jurisdiction—Amount in dispute— Claim 
for price of horse—Sale by wrongdoer—Con
tract or tort — Prohibition. Re Mount v 
Mara, 2 O. W. It. 501.

Jurisdiction —Amount involved — Action 
for tort—Prohibition—Costs of motion fm 
Re Brandon v. Galloway, 1 O. W. R. 677.

Jurisdiction—Amount involved—Balance 
of unsettled account over $400—Prohibition. 
Re Manning v. Gorrie, 5 O. W. It. 7*8.

Jurisdiction- Amount over $100—Ascer
tainment—Necessity for Extrinsic Evidiu- ■

Edw. VII. c. 12, s. 1 (0.)—Application of 
•ending Action—Prohibition.] — Motion by 

defendant for prohibition to a Division Court 
upon ground that the Court had no jurisdic
tion, the amount in question being over $luu, 
and not ascertained by the signature of the 
defendant :—Held, that other and extrinsic 
evidence beyond the mere production of the 
document and the proof of the signature to 
it would have to be given to establish the 
claim of the plaintiff. The amending provi
sion contained in 4 Edw. VII. c. 12, s, 1. 
must be regarded as being declaratory and in
applicable because these proceedings were 
launched in the Division Court before tne 
Act was passed. Order made for prohibi
tion. Rc Thom v. McQuitty, 4 O. W. R. 522, 
25 Occ. N. 42, 8 O. L. R. 705.

Jurisdiction—Amount over $100 — Ex
trinsic Evidence — Promissory Note — In- 
dor'cr.]—Motion by plaintiffs for an order in 
the nature of a mandamus to the junior 
Judge of a County Court to compel him to 
try an action in a Division Court. The 
action was brought against the indorser of a 
promissory note to recover the amount of the 
note, which was more than $100 :—Held (5 
O. W. R. 420), that extrinsic evidence would 
have to be given by plaintiffs to enable them 
to succeed upon their claim, namely, evidence 
of dishonour and notice, and that, therefore, 
the amount sued for (being over $100) was 
not ascertained by the signature of defendant 
within the meaning of s. 72 of the Division 
Courts Act, ns amended by 4 Edw. VII. e. 12, 
s. 1 (O.). Motion refused. Appeal by plain
tiffs on grounds that the amending Act is 
merely a legislative declaration in favour of 
the narrower interpretation theretofore placed 
upon s. 72, and that it was not the intention 
of the legislature to take away the jurisdic
tion of the Division Court, unless it was 
necessary for plaintiffs to give evidence of the 
kind pointed out in Kreutziger v. Brow 22 
O. R. 418, for the purpose of establishing 
their claim. Appeal allowed and order made 
for plaintiffs. Re Slater v. Laberee, 5 0. W. 
It. 539. 0 O. L. It. 545.

Jurisdiction— Ascertainment of Amount 
over $100—Proof of Breach of Undertaking.] 
—The defendant gave two notes for $75 and 
$62 respectively on a form which contained 
an undertaking to give further security, and 
in the event of default in giving the security 
that the notes might be treated ns due. The 
plaintiffs demanded further security, and, not 
receiving any, brought an action on t li«- notes 
before the time mentioned in them for their 
maturity had expired :—Held, that, notwith
standing the plaintiff had to prove a breach 
of the undertaking to give security before he 
could recover on the notes, the Division Court 
had jurisdiction to entertain the action.
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Petrie v. Machan, 28 O. It. 642, followed in 
preference to Kreutziger v. Brox, 32 O. R. 
418. McCormick Harvesting Machine Co. v. 
Warnica. 22 Occ. N. 158, 3 O. L. It. 427.

Jurisdiction — Attachment of debts — 
Chattel mortgagee — Seizure and sale — Pro
ceeds in hands of bailiff—Prohibition, lie 
Tomlinson v. Hunter, 2 O. W. R. 948.

Jurisdiction—Dividing Cause of Action 
—Division Courts Act, s. 79 — Promissory 
yotc — Including in Larger Claim — Proof 
against Insolvent Estate.]—The defendants, 
becoming insolvent, made an assignment for 
creditors, and the plaintiffs proved their 
claim upon a certain promissory note and 
other notes, and in respect of an open account 
for goods sold, for a lump sum, upon which 
they were paid a dividend. The plaintiffs 
had no security for their claim :—Held, that 
the remedy upon the promissory note in ques
tion was not extinguished, and the plaintiffs 
could sue in a Division Court for the amount, 
of it as a separate cause of action, giving 
credit for a proportionate part of the dividend 
paid, without offending against the provisions 
of s. 79 of the Division Courts Act, R. S. O. 
1897 s. 60, forbidding the dividing of a cause 
of action. Harvey v. McPherson, 23 Occ. N. 
MO, 6 O. L. R. 60, 2 O. W. R. 261, 511.

Jurisdiction—Evidence—Nonsuit — Ap
peal—Termination of Action—Mandamus.]— 
The plaintiff claimed $212 for wages, and 
gave credit for payments thereon, suing for a 
balance of $58. The defendant, by counter
claim, alleged a large account of $744.58, and 
claimed a balance in his favour of more than 
#1UU. The Judge entered a nonsuit after 
hearing the evidence of one witness, who 
disclosed the nature of the account :—Held, 
that the Judge at the trial having found that 
the evidence given shewed that the case was 
beyond the jurisdiction of a Division Court, 
and ruled that further evidence should not 
be given, and the plaintiff having submitted 
to this and a judgment of non-suit, with costs, 
having been entered, and the plaintiff having 
moved to set aside the nonsuit and for a new 
trial, which motion was refused, an applica
tion for a mandamus did not lie. Regina v. 
Judge of Southampton County Court, 65 L. T. 
X. S. 320, distinguished. That the plaintiff had 
no right of appeal in this case under the Divi
sion Courts Act might be a defect of legisla
tion, but it did not enlarge the remedy by man
damus :—Held, also, following Williamson v. 
Bryans, 12 C. I*. 275, that mandamus does 
not lie where there is nothing pending before 
the Court below. In re Ratcliffe v. Crescent 
Hill Timber Co.. 21 Occ. N. 234, 1 O. L. It. 
331.

Jurisdiction—Foreign Defendant — Ser
vice on—Form of Summons—Prohibition.]— 
Section 87 (1) of the Division Courts Act, 
R. S. 0. 1897 c. 60, which provides that an 
action may be brought in a Division Court, 
notwithstanding that the residence of the de
fendant is out of the province, applies as 
«ell to foreigners ns to British subjects. No 
practice being provided therefor by that Act, 
by s. 312, the practice of the High Court un
der Con. Rules 103 and 312 is to apply. The 
form of summons issued in this action was 
held to be a compliance with such rules. 
I^ciaion of McMahon, J., 3 O. W. It. 585, 
affirmed. In re Coy v. Arndt, 24 Occ. N. 
336, 8 O. L. R. 101, 3 O. W. R. 585, 658. 

d—14

Jurisdiction — Foreign Garnishee.] — 
The primary creditor and the primary debtor 
resided within the jurisdiction, but the garni
shee resided in British Columbia, and did not 
carry on business in Ontario. At the hearing 
the garnishee appeared by bis agent, and 
raised no objection to the jurisdiction. The 
debtor disputed the creditor’s claim, and the 
jurisdiction, mid the Judge on the latter 
ground refused to proceed :—Held, that the 
Judge was right. The principle upon which 
a defendant in an action who is not subject 
to the jurisdiction confers it by appearing, 
Inis no application to a garnishee proceeding 
under the Division Courts Act. Such a pro
ceeding is a species of execution designed to 
enable a creditor to reach property of his 
debtor not exigible in the ordinary way, and 
from the nature of the tiling it is to be ex
pected that it would lie confined to cases 
where the garnishee is resident in Ontario or 
might be sued therein ; and, moreover, the 
language of the Act clearly confines the right 
to that class of case. McCabe v. Middleton, 
27 O. It. 170, distinguished. In re Wilson 
v. Postlc, 21 Occ. N. 382, 2 O. L. It. 203.

Jurisdiction—Incase— Covenant to leave 
in repair — Breach—Damages—Prohibition— 
Transfer to High Court. Rc Powell v. Danvy- 
ger, 1 O. W. R. 63.

Jurisdiction—Proof of Contract—Lease 
—Company—Prohibition.]—In an action for 
breach of contract brought in a Division 
Court, in order to give the Judge jurisdiction 
to determine the action on the merits, the 
fact of the making of the contract and its 
breach within the jurisdiction, must first be 
established. Where, therefore, after a valid 
lease of certain premises held by a company 
had been duly put an end to, and the key de
livered up to the landlord, the company’s 

| agent, without any authority from the com- 
pany, orally agreed with the landlord for the 

! renewal thereof for the year at an increased 
, rent, and received the key, but the company 
I refused to agree to the lease, when the key 
; was handed back to the landlord, and no 
i actual occupation of the premises by the j company took place :—Held, that no contract 
1 was proved, of which a breach had arisen 
I within the jurisdiction of the Court ; and 

prohibition was therefor properly granted. 
Decision of Anglin, J., 3 O. W. R. 589, af- 

! firmed. In re Wilkes v. Home Life Associa
tion of Canada, 24 Occ. N. 339, 8 O. L. R. 
91, 3 O. W. R. 675, 744.

Jurisdiction Rent—C’o»f8.] — Rent
| payable under a lease of land is an incor

poreal hereditament, and where the right or 
title to it comes in question, a Division 
Court has no jurisdiction to entertain an 

j action to recover it, even where the amount 
in question is only $60; and therefore this 
action was properly brought in a County 
Court, and the successful plaintiff was en- 

I titled to costs on the scale of such Court.
Kennedy v. MaeDonnell, 21 Occ. N. 233, 

I 1 O. L. R. 250.
Jurisdictlo*—Splitting Cause of Action 

—Mortgage—Interest Post Diem—Damages 
—Prohibition.]—The plaintiffs on the 2nd 
November, 1001, brought an action in a 

| Division Court for one year’s interest due 
the 1st February, 1901, and for interest on 

! that interest, amounting together to $81.50,
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due on a mortgage, principal of which was 
overdue :—Held, that the interest sued for. 
being interest post diem, was not due the 
plaintiff qua interest, but was recoverable 
only by way of damages, and the case did 
not come within the provisions of s. 70, s.-s. 
2. of the Division Courts Act, It. S. O. 
c. 00:—Held, also, that the plaintiffs, if en
titled to recover interest from the 1st Feb
ruary, 1900, were entitled to recover as their 
damages interest down to the date of the 
issue of the summons, so that the sum to 
which they were then entitled would be about 
$140, which sum was divided for the purpose 
of suing in the Division Court, and that 
is forbidden by s. 79; and prohibition was 
granted. In re Phillips v. Hanna, 22 Occ. 
N. 209, 3 O. L. R. 558, 1 O. W. R. 245.

Jurisdiction—Territory—Action on two 
promissory notes — “ Contract ”—Prohibition
— Omission to record evidence. Union 
Batik of Canada v. Cunningham, 1 O. W. R.
482.

Jurisdiction—Territorial—Cause of ac
tion — Contract by telegraph — Prohibition. 
Re (Banville v. Doyle Fish Co., 2 O. W R. 
01(5, 823.

Motion for Immediate Judgment —
Service with (Summons—Time—Holidays — 
Enlargement—Waiver.]—A special summons 
issued out of a Division Court was served 
on Friday the 8th November, returnable on 
the following Tuesday, the 12tli, and 
with It was served a notice of motion for 
immediate judgment, also returnable on the 
12th :—Held, that the notice was properly 
served, for there is nothing in s. 110 of the 
Division Courts Act, R. S. O. 1897 c. 00, 
which requires that, before such notice is 
given, the time for the filing of a dispute 
notice should have first expired :—Held, also, 
that there was two clear days’ notice of 
the motion, for the King's birthday and Sun
day, which intervened, would not be ex
cluded. Con. Rule 343, whereby, where the 
time is less than six days, Sundays and holi
days must be excepted, does not apply to 
Division Courts, and no similar provision 
is contained in the Division Courts Act or 
Rules ; but, in any event, the objection was 
cured by an enlargement procured by the 
defendants on the return day until the next 
day, which had the effect of giving the de
fendants two clear days irrespective of such 
holiday. Quaere, whether an order made up
on a motion of which two clear days' notice 
had hot been given, would be valid. In re 
McKay v. Talbot, 22 Occ. N. 115. 3 O. L. 
R. 250.

Prohibition—Verification of documents
— Affidavit of defendant—Acknowledgments 
given for liquors drank in a tavern—Discre
diting affidavit—Findings of Judge in inferior 
Court. Re Peine v. Hammond, 2 O. W. R. 
1118, 3 O. W. R. 70.

Removal of Plaint into High Court
—Question involved—Paternity of illegitimate 
child. Re Brooks v. Hubbard, 4 O. W. R 
204.

Right to Jury—Claim—Counterclaim— 
Amount—Prohibition.]—The plaintiff sued in 
a Division Court for $14 for rent ; and the 
defendant, besides filing a dispute notice,

counterclaimed for $60 damages for tort, 
and asked for a jury, but the County Court 
Judge refused to place the case on the list 
for trial by jury. On an application for 
prohibition :—Held, that the filing of the 
counterclaim did not entitle the defendant 
to have the plaintiff's claim tried by a jury 
but s. 160 of the Division Courts Act, R. .s 
(). 1897 c. 00, did entitle him to that right 
in respect to his counterclaim ; and prolific 
lion as to the latter was directed to issue, 
subject to the right of the Judge to order 
that the counterclaim be the subject of an in
dependent action under Division Court Rule 
108. In re Fraser v. Ham, 24 Occ. N. 2X3, 
7 O. L. R. 449, 3 O. W. R. 447.

Service of Summons—Right of Plaintiff 
to (Serve—Right of Bailiff—Mandamus to 
Clerk.]—Plaintiff moved for mandamus to 
compel a Division Court clerk to deliver 
the summons and copy to the plaintiff instead 
of the bailiff of the Court, to have it served. 
Motion refused (6 O. W. R. 146) on grounds 
ilint plaintiff had no such right in a Divi
sion Court case as is accorded to plaintiffs 
in the High Court and County Courts. Ap
peal by plaintiff from above order dismissed 
with costs. Wilson v. McGinnis, 0 O. W. It. 
307, 10 O. L. R. 08.

Territorial Jurisdiction—Cause of Ac
tion—Flooding Land—Erection of Dam — 
Prohibition.]—In a Division Court action 
the plaintiff’s claim was for damages for 
injuries caused to his lands, which were situ
ate within the limits of the division in the 
Court of which his action was entered, by 
reason of their having been overflowed and 
his crops damaged by waters alleged to have 
been unlawfully brought by the defendants to 
and cast upon his lands. The backing of 
the water was alleged to have been cnusrd 
by a dam which the defendants had erected 
on their own lands, situate beyond the limits 
of such Court :—Held, that the erection of 
the dam was part of the cause of action, 
and therefore the whole cause of action did 
not arise within the jurisdiction of the Divi
sion Court in which the action was brought ; 
and prohibition was ordered. In rc Doo
little v. Electrical Maintenance and Construc
tion Co.. 22 Occ. N. 136, 3 O. L. R. 400. 
1 O. W. It. 202.

Territorial Jurisdiction — Garnishee
—No Garnishable Debt—Conferring Jurisdic
tion—Costs.] — Where an action is entered 
under s. 190 of the Division Courts Act 
in the division where the garnishee resides, 
the primary debtor residing in another and 
disputing the jurisdiction of the Court — 
there is jurisdiction to give judgment against 
the primary debtor, even when1 the action 
is dismissed as against the garnishee. In re 
Holland v. Wallace, 8 P. R. 186, and In re 
McCabe v. Middleton. 27 O. It. 17'». con
sidered. Semble, that if a primary creditor, 
for the purpose of obtaining a judgment 
against the primary debtor in a Court of his 
own choosing, names a friend as garnishee, 
the Judge may properly take that into con
sideration under his power over costs under 
a. 213 of the Act. Lented v. Congdon. 21 
Occ. N. 100, 1 O. L. R. 1.

Title to Land—Trial—Prohibition—Cer
tiorari. Rc Waring v. Town of Pwton, l 
O. W. R. 92.
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XVI. Ontario—High Court of Justice.

Divisional Court—Composition of—Two 
or three Judges. Minna v. Village of Ome
ttre. i o. w. it. uu. :m.

Divisional Court—Reference of Motion 
to—I'oiccr of Master in Chambers—Agree
ment of Parties.]—The Master in Chambers 
has no power to refer a motion before him 
to a Divisional Court, but the Court may 
properly hear a motion so referred, if both 
parties agree to its being heard. Uushton 
v Grand Trunk It. W. Co., 23 Occ. N. 21)5, 
6 O. L. It. 425, 2 O. W. It. 054.

Divisional Court—Single Judge—Proper 
forum—Spceial Case — Arbitration Act — 
"Opinion” — “Final Decision.”]—A single 
Judge has no jurisdiction to pronounce the 
opinion of the Court upon a special case 
stated by arbitrators pursuant to s. 41 of 
the Arbitration Act. It. 8. O. 1807, c. 02. 
The effect of cl. (a) of s.-s. 1 of s. 67 of the 
Judicature Act, It. S. O. 1807 c. 61, and 
of Ilule 117, is to require that such a case 
be heard before a Divisional Court, as being 
a proceeding directed by statute to be taken 
before the Court, and in which the decision 
of the Court is final. “ The opinion of the 
Court " is a “ decision," though not a binding 
adjudication as to the rights of parties or 
a decision amounting to a judgment or order ; 
and it is a " final decision " because it is 
the end of the proceeding and cannot be 
reviewed by an appellate Court. In re déd
ié» and Cochrane, 21 Occ. N. 436, 2 O. L. 
B. 145.

Proper Forum—Application for Manda
mus to Justice of the Peace—Judge in Court 
— Divisional Court.]—The order absolute 
which may be granted by the High Court un
der s. 6 of the Act to protect Justices of the 
Peace and others from Vexatious Actions, 
R 8. O. 1807 < vs. is not final, but is 
appealable, and the application for such order 
is therefore to be heard before a single Judge, 
sitting as the High Court, and not before a 
Divisional Court. In re Hex v. Meehan, 
22 Occ. N. 133, 3 O. L. R. 361, 1 O. W. 
K. 136, 248.

XVII. Ontario — Surrogate Courts.

Grant of Administration Applications 
hi Different Courts.]—Where applications for 
letters of administration to the estate of a 
deceased jierson are made in more than one 
Surrogate Court, preference will be given to 
that made by the person nearest in the order 
in which administration is usually granted ; 
and in this case jurisdiction to proceed was 
conferred on the Surrogate Court in which 
application was made by the mother of the 
intestate, against that on behalf of creditors, 
in another county. In re Tougher, 22 Occ. 
X- «8. 3 O. L. R. 144.

Guardian—Passing Accounts—Interest.] 
—There is no authority in the Judge of a 
Surrogate Court to pass the accounts of a 
stmrdian of an infant appointed by such 
Oourt. Section 18 of 63 V. c. 17 (O.t does 
not apply, such guardian not being a trustee 
within the meaning of the section :—Held, 
also, that, under the circumstances of this

case, six per cent, interest was a fair rate to 
charge the guardian on the moneys in his 
hands. Murdy v. Harr, 21 Occ. N. 526, 2 O. 
L. R. 310.

XVIII. Quebec—Circuit Courts.

Establishment of New Court—Pend- 
i ing Proeecdings—Opposition.] — Where an 
j action was begun and judgment given in it 
! before the statute of 181)3 establishing the 

new Circuit Court for the district of Mon
treal, the filing of an opposition to the judg- 

! ment after that statute should be authorized 
by a Judge of the new Circuit Court, and 

! not by a Judge of the Superior Court. Koll- 
| meycr v. Donohue, Q. R. 19 S. C. 65.

Evocation to Superior Court—Plead- 
I *ng-]—An action brought in a Circuit Court 

upon promissory note - may be evoked by the 
j plaintiff to the Superior Court when the de- 
I fendant pleads that those notes were given 

in part payment of a thing sold by the plain
tiff, for over $100, and that the sale is null, 
the thing sold being defective and valueless.

! 2. Par. 3 of art. 1130, C.P., is not limitative, 
but simply provides for a special case. Tufts 
v. Dalton, 3 Q. P. R. 523.

Evocation to Superior Court — Prac
tice.]—The Superior Court cannot remit a 
cause to the Circuit Court merely because 
the party asking to have it brought up to 
the Superior Court has not inscribed upon his 

I evocation; the evocation must be unfounded.
L’Association des Barbiers de la Province de 

! Québec v. Lizotte, 4 Q. P. R. 70.

Exclusive Jurisdiction — Action for 
faxes—School Taxes.]— In a suit in the Su- 

j P<*rior Court to recover municipal taxes to 
I Hn amount exceeding $100, accompanied with 
: a demand for school taxes, a declinatory ex

ception asking the dismissal of that portion 
| of the demand which is for school taxes, on 

the ground that the Circuit Court has exclu- 
I 8ive jurisdiction, will be maintained, notwith

standing art. 170, C. C. I»., it being impossible 
| in such a case to transmit the whole record 

to the Circuit Court. Township of Dudswell 
v. Quebec Central H. W. Co., 19 S. C. 116.

Exclusive Jurisdiction—Transfer from 
j Superior Court—Amount in question—Land- 
i [ord nnd Tenant—Repairs — Cancellation of 

Lease—Damages—Costs.\—An action between 
j landlord and tenant in which the tenant de- 
| mauds repairs, or in default the cancellation 
; of the lease, and in either event $12.50 for 
j damages, is of the exclusive competence of 
j the Circuit Court, and the incompetence of 
I the Superior Court being ratione materia?, 
j Court should of its own motion send the 
j cause before the competent tribunal. 2. In 
i this case the action of the plaintiff having 

been declared ill-founded by the tribunal of 
first instance, the plaintiff should bear the 
costs of contestation in the Superior Court 
as well as the costs of review, although the 
incompetence of the tribunal was not pleaded. 
Lafranehise v. Caty, Q. R. 19 8. C. 185.

Jurisdiction—Action to Cancel Lease—
I Remission to Circuit Court.]—An action in 

which a tenant demands the cancellation of 
| a lease as a rent of $168. and $85 for dam

ages, is of the competence of the Circuit
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Court, and will be removed to that Court 
from the Superior Court upon a declinatory 
exception. (Jrosbois v. Bienville, 4 Q. P. It. 
409.

Jurisdiction--.1 mount in Controversy— 
Addition of Tatted Coata—Subaequent Costs— 
Fi. Fa. Lan da—Seizure and Sale—Hypothc- 
eani Creditor.]—The Circuit Court sitting 
lit Montreal cannot prosecute, against immov
ables, the execution of its judgment for a 
sum not exceeding $40, and the want of 
jurisdiction in that respect is absolute and 
material. 2. The taxed costs of the action 
allowed by the judgment may be added to 
the amount recovered so ns to make up the 
sum exceeding $40; but subsequent costs, that 
is, costs of a fi. fa. goods, or the expense of 
such a writ, or the expense of an execution 
on growing crops, or the expense of a re
turn of nulla bona, may not be added. 3. 
The clerk of the Circuit Court, in such a 
case, has no authority to issue a fi. fa. lands, 
and such a writ is therefore void. 4. The 
seizure and sale of the defendant’s immov
ables, in virtue of such a writ, are void. 5. 
An hypothecary creditor of the execution 
debtor, who has had no knowledge of thé 
seizure or sale, and who is prejudiced by it, 
has a right to obtain, by petition, the avoid
ance of the sale and setting aside of the writ. 
Masson v. Danaerreau, Q. R. 18 8. C. 141.

Removal of Cause From—Benefit So
ciety—Future Righta of Member.] — An ac
tion for the recovery of benefits from a 
charitable association by one of its members . 
may be removed to the Superior Court, such I 
action having an effect on the future rights 
and interests of the plaintiff, and deciding 
for the future his status as a member of 
the association. Gagné v. Victoriaville So
ciety of St. John Baptist, 4 Q. P. R. 382.

Removal of Cause From—Amount in 
Controversy—Future Rights.]—An action to 
recover an alimentary pension of $2.2.ri a week, 
for 47 weeks, may be removed from the Cir
cuit Court to the Superior Court, the judg
ment to be rendered in such action being one 
which will affect the future rights of the 
parties. Roach v. Duggan, 4 Q. P. R. 280.

Removal of Cause From—Jurisdiction 
of Court — Rescission of Lease — Future 
Rights.]—There may be evocation when a 
Circuit Court is competent. If it was not 
competent, there would be no ground for evo
cation, but for declination. 2. An action by 
which the plaintiff claims the rescission of a 
lease, and $99 for damages and rent due, is 
within the competence of the Circuit Court. 
3. Where the lease is of a flour mill, and 
a saw mill, and the rent is to be paid half 
out of the products of the mills, and the lease 
has still three years to run, and it appears 
in the action that the half of the products 
which belongs to the defendant for the three 
years yet to run represents the value of 
more than $100, the defendant has the right 
to have the case removed to the Superior 
Court, inasmuch as his future rights in ques
tion are of greater value than $100. Morn- 
cau v. Verrct. Q. R. 20 S. 0. 390.

Territorial Jurisdiction—Cause of Ac
tion—Promissory .Vote.]—In an action upon 
a promissory note dated at Montreal, and 
made payable at Montreal, although really

signed at (Quebec, where the defendants have 
their domicil, the whole cause of action arises 
in the district where the note is made payable' 
especially where the arrangement by which 
the note was given in part payment of an 
anterior debt was entered into at Montreal. 
Lévesque v. Roy, 3 Q. P. R. 360.

Territorial Jurisdiction — De fa mut ion
—Place Where Letter Received.]—An action 
based upon a letter containing defamatory 
words sent from the district of Three Hivers 
to the address of a person living in the dis
trict of Arthabaska, where the letti 
ce’ved and read, may be brought in the latter 
district. Marcotte v. Thêricn, Q. R, 22 S 
C. 315.

Territorial Jurisdiction Place of Kola 
of Goods.]—A sale of goods in genere is 
made at the place where the goods have been 
weighed, counted, or measured, and an action 
based on a sale may be begun at the place 
where such operation has taken place. Gravel 
v. Durocher, 4 Q. P. R. 435.

XIX. Quebec—Commissioner’s Court.
Procedure—Commissioner Sitting During 

Part af Ilearing—Married Woman Defend
ant-Authorization.] — Where the lmsbnnd 
of a woman separate as to property, being 
summoned alone before a Commissioner’s 
Court, appears before that Court anil pleads 
not the want of authorization, but other 
grounds of defence, his appearance and plea 
are equivalent to acts of authorization of his 
wife as a party before the Court. 2. A cause 
which has been completely heard bv one 
Commissioner only, can be adjudged only by 
him, although another Commissioner has" also 
sat through a part of the hearing. Rex v. 
Warren, Q. R. 25 8. O. 78.

XX. Quebec—Coubt of Kino’s Bench.

Quorum of Judree—Judgment—Juris- 
j diction.] — Article 1241 C. P. Q., permits 
! four Judges of the Court of King’s Bench.
I Quebec, to give judgment in a cause heard 

before five, when the fifth Judge, after liear- 
| <ng the case argued, excused himself as dis

qualified : Davies and Nesbitt, JJ„ rentra, 
i Angers v. Mutual Reserve Fund Life Am- 
I dation, 35 S. O. R. 330.

See Appeal.

XXI. Quebec—Recorder’s Court of 
Montreal.

Jurisdiction — Salary — Forfeiture — 
I Certiorari.] — The Recorder’s Court of the 

city of Montreal has jurisdiction to enter
tain a cause in which salary is claimed, and 
this although the contract contains clauses 
providing for forfeiture of a certain amount 
in case of default in execution of the con
tract. 2. The Superior Court cannot upon 
certiorari take cognizance of a question of 
law concerning the retention, as in n case of 
forfeiture, of a certain part of n salary, the 
question not having been raised before the 
Recorder’s Court. Société Anonyme des 
Théâtres v. Fouquct, 5 Q. P. R. 248.
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XXII. Quebec—Superior Court.

Case Reserved — Verdict of Jury.] — 
Held, by Ijemieux, J., that the Superior 
Court in Review hag absolute and unre
stricted power to judge of the merits of a 
cause which has been reserved, without re
gard to the verdict of the jury : Art. 4!Mi, 
C. P. C. Ferguson v. Grand Trunk R. IP. 
(X Q. It. 20 S. C. 54.

—Circuit Court—Transfer of Action from 
—Validity of—Inscription.] — When an ac
tion is transferred by the Circuit Court to 
the Superior Court under art. 171, C. P., an 
inscription for judgment upon the validity 
of such transfer cannot be had under art. 
1130, C. P., as on an évocation. Weatmount 
School Commissioners v. Mallette, 7 Q. P. It. 
43.

Inscription in Review—Appeal—Tutors 
—Authorization.J—An application for review 
in au appeal within the meaning of art. 3Uti, 
C. C. ; nud, therefore, an inscription before 
the Court of Review made by tutors, with
out the authorization of a Judge or of the 
prothouotarv upon the advice of a family 
council, is illegal and void. Beaumont v. La- 
monde, ti Q. P. R. 6.

Jurisdiction—Action against Executor 
—Domicil of Deceased—Place of Service.)— 
An action brought in respect of a succession 
against a testamentary executor, ns such, is 
of the exclusive competence of the Court of 
the district where the testator had his domi
cil at the time of his decease, and cannot be 
brought in the Court of a district where he 
chanced to be temporarily at the time of his 
death. The service on the executor should 
lie made in the district where he has his 
business office. Article U4, G. P. C.. applies 
to purely personal proceedings as to which 
the Code contains no special or exceptional 
provision; the proceedings relating to succes
sions are indicated in arts. 13(12 et seq. : and, 
therefore, the tribunal of the place of decease 
and of the place where the property of the 
succession is situated has, to the exclusion of 
all others, save in certain cases here inappli
cable, jurisdiction over the proceedings. Bé- 
ckard v. Bernier, Q. R. 17 8. C. 540.

Jurisdiction — Action for Negligence— 
Death of Child in another Province—Resi
dues of Company—Attornment to Jurisdic
tion.]—'The father and mother can in their 
personal names sue the author of their son's 
death, either under the laws of Manitoba or 
under the laws of Quebec. The defendants 
having a place of business in the city of 
Montreal, having accepted the jurisdiction 
und pleaded to the merits, the laws of Quebec 
must be applied when the question involved 
relates to procedure. Boon v. Canadian 
Northern R. W. Co., 7 Q. P. R. 239.

Jurisdiction—.4mount Involved—Charge 
o« Land.]—An action by which an amount 
less than $100 is claimed, but in which a 
claim is also made to have certain immovables 
charged with payment of that sum, and to 
have the defendant ordered to give up the 

, ™!ls m default of paying the amount, is an 
I action which must be brought in the Superior 

"'irt. whatever be the amount claimed.
I Witcs of the Parish of St. Paul de Mon-

Q P VÏ44r6on Land C°' °f Montrcal' G

Jurisdiction—Cause of Action—Place of 
Hiring—Wrongful Dismissal.] — Where an 
employee, hired in the province of Ontario 
to work in the district of Pontiac, alleged 
that he had been wrongfully discharged in 
the latter district, aud suffered damage from 
frost bites, etc., while ou his way back from 
the shanties where he had been working, the 
whole cause of action did not arise in the 
province of Quebec. Landry v. Hurdlnan, Q.
R. 25 S. C. 378.

Jurisdiction — Circuit Court — Amount 
Involved—Arrearages of Annual Settlement.] 
—A Circuit Court held at the chief town of 
a district is not competent to entertain n per
sonal action for $12 for arrearage of an 
annual settled rent. 2. The Superior Court 
is competent to entertain such an action, 
which may. therefore, originate in a Su
perior Court. Label v. Langlois, Q, R. 22
S. C. 239.

Jurisdiction—Contract—Sale of Goods 
—Place of Making.] — Although offers to 
purchase goods may be sent by letter or tele
gram from the province of Ontario, such 
offers are to be deemed to be made as to the 
vendor nt the place where they are received, 
and the contract then becomes completed 
there by their acceptance. Wherefore the 
Courts of the place of acceptance, which, in 
this case, was also the place of delivery of 
the goods, are competent to entertain an ac
tion for the recovery of the price of such 
goods. Timo8si v. Palangio, <). R. 20 S. C. 
70.

Jurisdiction Over Foreign Defendant
—Property in District—Writ of Summons— 
Absence of Allegation of such Property— 
Waiver by Plea—Examination of Defendant 
—Questions as to Property.]—A non-resident 
defendant may be sued in a district where 
he owns shares of stock, and against resi
dents of which he has claims, such claims 
and stocks constituting property in that dis
trict within the meaning of art. 94. < I\.
R. 4. 2. Although the plaintiff should regu
larly, in order to make the jurisdiction of the 
Court, by reason of the defendant having pro
perty in the district, appear on the face of 
action as instituted, have set forth in 
the writ of declaration that the defendant 
had property in the district, yet if the defen
dant, hv his exception, tenders an issue to the 
plaintiff ns to the existence of such pro
perty, by alleging that he does not come 
under any of the provisions of art. 94 which 
would justify the institution of the action 
before the Court seised therewith, and more
over meets the allegation of the plaintiff’s 
answer, in which it is formally stated that 
the defendant has property in the district, 
not by any objection thereto as being made 
in the answer, but bv a denial of its truth, 
ho must be held to have waived any objec
tion based upon the absence of allegation of 
said fact in the writ or declaration. 3. The 
defendant has no right to object to cross-in
terrogatories on a commission rogatoire tend
ing to elicit evidence of property of his in 
the district. MoCurry v. Reid, 4 Q. P. R.

Jurisdiction — Replevin of Shares in 
Foreign Company—Parties within Jurisdic
tion.]—The Superior Court at Montreal is 
competent to order a saisie-revendication of
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phares of the capital stock of a foreign com
pany. when the plaintiff and the defendant, 
as well as a third person who is detaining 
the share certificates, are domiciled at Mon
treal ; and the foreign company cannot de
mand. by declinatory exception, the discharge 
of the seizure. Kinaela v. KinaeUi, Q. It. 25 
8. C. 270, 0 Q. P. It. 137.

Order of Judge—Place of Making.] — 
Held, per Blanchet. J., that a notice given to 
the opposite party of the presentation of a 
petition to a Judge, elsewhere than at the 
chief place of the district, and an order made 
upon such petition, are illegal and void. Con
nolly v. Stanbridge, 4 Q. P. It. 180.

Removal of Action from Circuit 
Court—Future Rights.]—Under Art. 55, O’. 
P., an action for $110 begun in the Circuit 
Court in respect of matters which might 
affect future rights, cannot he removed to 
the Superior Court. Roy v. Fcrland, Q. R. 
23 8. C. 1. 5 (J. P. R. 188.

Removal of Action from Circuit 
Court — Landlord and Truant — Rental 
Value.1—A tenant to whose demand his land
lord pleads that the rental value of the de 
mined premises is not that alleged in the 
declaration, cannot have the case removed 
from the Circuit Court to the Superior Court. 
Shearer v. Marks, Q. R. 22 S. (’. 472, 5 Q. 
P. II. 304.

Removal of Action from Circuit 
Court — Motion — Declaration—Future 
Rights.]—There is no ground for removing a 
cause from the Circuit Court to the Superior 
Court except in the case# provided for in 
Art. 49. C. P. 2. When the ground for re
moval does not appear by the demand, the 
declaration for removal must allege, and must 
be accompanied by documents or a deposition 
establishing prima facie, that the action is 
removable. 3. Removal of a cause is granted 
only where there are future rights relating 
to the party who makes the motion for re
moval. Corporation D’ Aqueduc dc Rich
mond v. Johnson, Q. R. 22 S. C. 65.

Removal of Action from Circuit 
Court — Municipal Taxes—Appeal—Future 
Rights.]—There is no appeal from a judg
ment rendered by the Circuit Court in a 
municipal matter, and, therefore, a defend
ant. sued for municipal taxes, cannot, even 
if his defence effects future rights, have the 
case removed into the Superior Court. Town 
of Nicolet v. Imperial Oil Co., 5 Q. P. R. 
205.

Removal of Action from Circuit 
Court—Stage of Cause.']—A defendant who 
wishes to have a suit removed into the Supe
rior Court, must do so before filing his de
fence on the merits. Commissioners of 
Railways at the Barriers of Montreal v. Pcn- 
niston, 5 Q. P. R. 445.

Removal of Action from Recorder’s 
Court—Notary—Agent for Sale of Land.] 
—A notary, sued for having acted as agent 
for the sale of immovables, cannot before 
the trial demand by certiorari the removal 
of the cause from the Recorder's Court of 
Montreal to the Superior Court, the proof of 
the agency for the sale of immovables and the 
nature of the transaction being within the 
competence of the Recorder’s Court. Lali- 
berté v. City of Montreal, 5 Q. P. R. 395.

Removal of Cause into — Action f-,r 
Fine—Practising as Advocate.]—A defend
ant, sued in the Circuit Court by the Rar f 
Montreal for the recovery of a fine of less 
than $100 for ihe illegal exercise of the 
functions of an advocate, who pleads thm h» 
is a member of an association of licons*] 
accountants, and that such association line 
a tariff for legal collections, may have tb« 
cause removed to the Superior Court. Bar of 
Montreal v. Duff, 5 Q. P. R. 125.

Removal of Cause into—Action for 
Removal—Decision on—Judgment — Ins-rip. 

-lion.]—A party may proceed to judgmen, by 
way of inscription or motion in causes re
moved into the Superior Court ; but if the 
party wishes to have a decision upon the 
validity of the removal, it is always necessary 
to mention it in the inscription or the notice 
of motion. Roach v. Duggan, 5 Q. P. R. 
43.

Stenographers — Appointment—Protho- 
notary — Interference by Court.]—The pro- 
thonotar.v of the Superior Court is the per- 
son who alone lias the choice of stenogra
phers to take down the evidence in causes 
jiried before the Superior Court and in appeal
able causes tried before the Circuit Court, 
the competence of such stenographers having 
been first established by examinations taken 
before a committee of the Bar named by 
tin* district council : and the Court has no 
jurisdiction to interfere in a matter so purely 
discretionery, and to order the prothonotary 
to insert upon his list the name of the sten
ographer to whom the Bar council has grant
ed a certificate of competence. Perrault v. 
Turcotte, Q. R. 23 8. C. 436.

Summary Procedure — Action for 
Wages and Damages.]—An action for tie* 
recovery of wages accompanied by a claim 
for damages sustained by the plaintiff by 
the loss of his luggage, which was to have 
been conveyed by his employers, and for 
damages sustained by the plaintiff on bis 
return from the defendants’ timber limit.», 
mnv be brought under the summary proce
dure. Charron v. Gillies, 7 Q. P. It. 140.

Territorial Jurisdiction — Action for 
Cancellation of Deeds—Min-cn-cause—Domi
cil of Parties.]—An action for the cancella
tion of certain deeds and for an account 
of the profits made thereunder, in which 
the inheritor for life is brought in as mis- 
en-cause, that he may be. deprived of the 
possession of the property in question and 
ordered to furnish security, or to allow the 
inheritance to be placed in sequestration, 
is a mixed action, where the inheritor, mis 
en-cause, is in reality a defendant, and may 
be launched indifferently in either the district 
where the defendant or that where the mis- 
on-eause is domiciled. Resther v. Hébert, 
7 Q. P. R. 89.

Territorial Jurisdiction — Action for
Moneys Advanced to Agent.]—An action by 
a merchant to recover moneys advanced to 
his commission agent for purchases which 
were not made, must be brought in the Court 
of the defendant’s domicil, where the con
tract was completed and the advances made, 
and where the purchases were to be made. 
Archambault v. Laroche, 7 Q. P. It. 16*)-
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Territorial Jurisdiction—Cause of Ae- 
Hon—Contract—Sale of Goods.]—In an ac
tion for the price of goods based upon a sale 
made by a travelling salesman of the plain
tiff, the whole cause of action arises at the 
place where the sale is made, and not at 
the domicil of the plaintiff, the merchant 
who receives the order. Fcrroncric du
Canada Cie. v. Delorme, 6 Q. P. R. 215.

Territorial Jurisdiction—Cause of Ac
tion — Promissory Note.]—An action upon 
promissory notes dated at Montreal and made 
payable at Montreal, but really made in the 
district of lienuce, where the defendant has 
his domicil and where he has been served 
with process, is not well begun in the dis
trict of Montreal, and the record will be 
transferred upon exception taken to the 
jurisdiction, to the Court of the district of 
Beauce. Lapierre v. Beaudoin, 3 Q. P. R. 
386.

Territorial Jurisdiction — Contract of 
Correspondence — Sale of Goods—Transfer 
to Proper District.]—A plaintiff complaining 
that ii specific article delivered to him by 
the defendant, in pursuance of a contract 
by correspondence, and forwarded to a cus
tomer of the plaintiff, does not conform to 
the order, canuot bring his action in the 
district of the domicil of the customer, who 
refuses to accept the article. 2. In a case 
where an article sold is refused by the pur
chaser. who puts it at the disposition of 
the vendor and claims damages fr>m him, 
such article does not constitute property 
so as to give jurisdiction to the Court of 
the district where it is. 3. Semble, that, 
whatever may be the judrisdiction of the 
Courts in the matter of contracts by corres
pondence, if the defendant demands the trans
fer of the record from the district where the 
article in question is, to that from which the 
order was sent, such transfer will be granted. 
Forman v. United Electric Co., 4 Q. P. R. 
148.

Territorial Jurisdiction—Contract — 
Place of Making.]—When a commercial tra
veller makes a sale on condition that it is 
approved by his employer, and it is so ap
proved, the sale is to be considered ns made 
in the place where the order is taken and 
not in the place where it is approved. Rock 
City Tobacco Co. v. Girurd, Q. R. 20 S. 
('. 453.

Territorial Jurisdiction—Contract — 
Piece of Making—Agreement for Mainten
ance.]—When a son in consideration of a 
conveyance to him of certain land by his 
father and mother has agreed to support 
them for the remainder of their lives, a 
suit against him by one who has performed 
the obligation in his place, ought, supposing 
it to be well founded, to be brought at the 
place where the contract was made, and not 
at the place where such services were ren
dered. Théoret v. Brunet, 7 Q. P. R. 138.

Territorial Jurisdiction—Contract — 
Place of Making—Election of Domicil.]—An 
action cannot be tried before the Court of 
the district where the contract was made, 
if the parties, in their contract, have elected 
domicil in another district, and agreed that 
all suits at law arising therefrom should be 
tried in the latter district. St. Laurent 
Laiterie Co. v. Cotf, 6 Q. P. R. 153.

Territorial Jurisdiction •— Contract— 
Sale of Goods—Place of Making.]—Action 
cannot be brought in the Court of the place 
where the order for goods was accepted, where 
it appears that the jK'rson who acceptes! on 
behalf of the defendant had not due authority 
to do so, and the defendant has repudiated 
the order, especially if the order did not con
stitute a complete contract of sale. Superior 
v. Columbia Phonograph Co., 7 Q. P. R. 
211.

Territorial Jurisdiction — Contract— 
of Hiring—Place of Hiring.]—An action for 
damages by a day labourer against his em
ployer for wrongful dismissal, loss of salary 
and time, and suffering, may be Irngun in the 
district in which the agent of the employer 
engaged the plaintiff. Pepin v. Turner, 
Lumber Co.. 5 Q. P. R. 178.

Territorial Jurisdiction—Exception to 
—Transfer or Dismissal.]—A defendant who 
objects to the jurisdiction of the Court should 
ask for the transfer of the action to the 
competent tribunal, if such exists. He may 
ask for the dismissal of the action, if he 
deposit the amount claimed, but if he prays 
for the dismissal of the action without mak
ing such deposit, his motion déclinatoire will 
be declared irregular and dismissed with 
costs. Bcauport Brasserie Co. v. Belisle, Q. 
R. 18 8. C. 433.

Territorial Jurisdiction — Foreign 
Defendant—Administration of Foreign Es
tate—Place of Service—Property in Juris
diction.]—A defendant who is a foreigner 
may be ordered to render an account of the 
property of an inheritance originating in a 
foreign country, before the Court of the dis
trict where process in the action has lieen 
served upon him, and wherein it is alleged 
he has property. Debigaré v. Dcbigaré, 7 
Q. P. R. 179.

Territorial Jurisdiction — Place of 
Contract — Promissory Notes.]—A plaintiff 
suing on several promissory notes may bring 
his action in the district where one of the 
notes is dated, even when this note is in 
renewal of a previous note made, like the 
others sued upon, in a different district, that 
in which the defendant resides, in payment 
of the price of goods sold in the latter dis
trict. Guertin v. Roy, 0 Q. P. It. 206.

Territorial Jurisdiction — Place of 
Contract—Mandate—Principal and Agent.]— 
A mandatary who sues his principal for in
demnity against expenses which he has in
curred in the execution of his mandate, may 
begin his action in the district where the 
contract of mandate was made. 2. When a 
person instructs another person to intrust 
a mandate to a third person, the contract of 
mandate with the third person is considered 
to have been made, not at the place where 
the instructions were given, but at the place 
where the instructions executed and the man
date intrusted to the agent. McDonald v. 
Rainville, Q. R. 24 8. C. 133.

Territorial Jurisdiction — Pleading 
— Exception—Reply to—Motion to Strike 
Out.]—The fact that the cause of action 
arose in the district in which the action 
has been begun should appear in the de
claration, and, if that is denied, the plaintiff
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cannot, in his reply to an exception to the 
jurisdiction, allege additional facts to sup
port the jurisdiction. Qua»re, whether a mo
tion to strike out a party of the reply to an 
exception is subject to the same delay and 
formalities as of the reply to an exception 
is subject i" the same delays and formali
ties as preliminary exceptions. Merchants 
Bank of Halifax v. Graham, 4 Q. P. R. 55.

Territorial Jurisdiction—Promissory
2Vo<e.]—An action on promissory notes dated 
at one place and made at another, cannot 
lie brought, in the absence of other circum- 

iving jurisdiction, In the Court of 
the district where they were dated. Cardinal 
v. Pi'her, 7 Q. P. tt. 147.

Territorial Jurisdiction — Right o] 
réméré—Situation of Land.]—An action by 
which a creditor claims, among other things, 
to exercise the right of réméré, which his 
debtor, now deceased, had reserved to him
self, may be begun in the district in which 
the immovable which is subject to the right 
of réméré, is situated. Boiselair v. Protean.
5 Q. P. R. 81.

Territorial Jurisdiction — Service of 
Writ of Summons—Bailiff—Residence of De
fendant».]—The service upon a defendant 
in the district of St. Hyacinthe by a baili 
of such district of a writ addressed to one 
of the bailiffs of the district of St. Francois, ; 
is void. 2. The real defendants cannot be : 
taken away from the jurisdiction of the tri
bunal to which they are amenable by adding | 
ft defendant with the sole object of being 
able to cite the real defendants before another 
tribunal. Gagnon v. O'Bready, Q. It. 18 8. 
C. 283.

COVENANTS.
See Landlord and Tenant—Lis Pendens 

—Mortgage—Principal and Surety.

COVENANTS IN RESTRAINT OF 
TRADE.

Breach—Dissolution of Partnership—Use 
of Firm Name—Soliciting Customers—Ad
vertisement — Colourable Imitation—Injunc- : 
/ton.]—On the dissolution of a co-partnership i 
under the name of “ M. Bros. & M.,” the ! 
defendant sold his interest to the plaintiff, i 
including the right to the use of the firm | 
name, and covenanted that the plaintiff should 
have the right to carry on business under ; 
that name, and that he (the defendant) 1 
would not interfere with the plaintiff's use 
of such name. Subsequently the defendant 
commenced business under the name of “ M. 
Bros. & Co.,” and published in an advertise
ment addressed to his “ old customers ” ns 
well as to “ any new ones who may favour 
me with their patronage,” in which lie stated 
that he had merely sold his interest in the 
retail store in II., and that he would con
tinue to wholesale pianos, etc., from his 
warehouse there :—Held, that the name 
adopted by the defendant was calculated to 
deceive persons into the belief that they were 
dealing with the plaintiff; that it was a 
colourable imitation of the name under which 
the plaintiff was doing business, and thaï

it was a violation of the contract that the 
defendant would not in any way interfere 
with the use of such name by the plaintiff; 
and that the advertisement contained mis
representations and concealments, and was 
calculated to deceive the public into the be
lief that he represented the business ol" the 
old firm; and the plaintiff was entitled to 
an order restraining the defendant from using 
the name adopted by him, and from soliciting 
the old customers of the firm. McDonald \ 
Miller, 37 N. 8. Reps. 46.

Breach—Engaging in business — Carry
ing on business—Evidence—Onus—Busin-'«s 
carried on in name of another. Kerr v. Hoir, 
den ( N.W.T.), 1 W. L. It. 28.

Breach—Injunction—Damages — lVaiver 
—Assignment of Covenant.]—The defendant 
covenanted with the plaintiff that lie would 
not directly or indirectly engage in the drug 
business in a certain village, or within a 
radius of ten miles therefrom, during a term 
of five years, and that he would not open 
or have part in a third or further drug store 
during a term of ten years. The plaintiff 
sold his share in the drug business to the 
defendant, and actively promoted a part
nership between him and his (the plaintiff’s) 
son which was continued for some months, 
when the defendant sold out to his son. The 
plaintiff afterwards acquired the business 
and sold it to his co-plaintiff, by bill of sale, 
reciting the covenant, and extended its beno- 
fit to the purchaser, and covenanted with him 
to save him harmless from a breach of the 
covenant by the defendant. In an action 
to restrain the defendant from carrying on a 
third drug store which he had opened 
Held, that for the first five years there were 
two concurrent severable covenants, and that 
while the plaintiff might by his conduct 
have waived a breach of the first, not to 
enter into business during the five years, 
he had not waived any breach of the second, 
not to open or have part in a third store : 

j Held, also, that the covenant was assignable,
| and that the right to enforce it did not 

terminate by reason of the plaintiff having 
gone out of business; and an injunction 
was granted restraining the defendant from 
opening, carrying on, or having part in, a 
third store for the ten years. Berry v. Days. 
23 Occ. N. 221, 5 O. L. R. 626. 1 O. W. 
R. 806, 2 O. W. It. 384.

Carrying on Business -Advertising — 
Breach. Johnston v. Macfariane, l <• W. 
R. 287.

Constrnction of Covenant—Territorial
limit—“ In." Wilcox v. Calver, 2 O. W. R. 
108.

Dissolution of Partnership — Agree-
i ment Not to Engage in Competing Business 
! —Breach—Interlocutory Injunction.] - A 
! partnership existed between members of the 

plaintiff company and the defendant for the 
I purpose of carrying on a general tobacco 

business. Upon the dissolution of this part- 
i nership the plaintiff company was incorpor- 
! ated, the business being transferred to it, 

and the former partners binding themselves 
not to enter in any other business or to 
compete with the company. Subsequently 
defendant withdrew from the company, be
ing paid in stock both for his share in the 
partnership, for his goodwill, and for his
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refraining from competing with the company. | 
The defendant afterwards established a small 
business almost next door to the plaintiff 
company's place of business, the new business ! 
being carried on in the name of his brother,
J. tiranda, although the latter was at that , 
time in Spain, and knew nothing about the 
matter until his return. The plaintiff com
pany applied for an interlocutory injunction 
restraining the defendant from buying tobacco 
or otherwise taking part in a business of the 
new concern :—Held, that the defendant 
had violated his undertaking by making pur
chases for J. Granda. Interlocutory injunc
tion granted. Cook v. Briscbois, 2 Q. P.
It. 1U2, followed. Granda Hermanns y i 
Co. v. Granda, 23 Occ. N. 118.

Dissolution of Partnership—Continu
ance of Basinet*—Customers—Advertising — 
Same -Injunction.]—'The plaintiff and de
fendant carried on business in the city of 
Halifax, under the firm name of Miller Bros.
& Macdonald. In 1902 the partnership was 
dissolved by agreement, whereby all the in
terest of the defendant in the firm business 
was transferred to the plaintiff, “together j 
with the goodwill, firm name," etc., and “ in
cluding every matter and thing in which the 
co-partnership money of the said Miller Bros.
& Macdonald has been placed or invested." j 
It was also agreed that the defendant should j 
uot "carry on business under said name or ! 
in any way interfere " with the use of such j 
name by the plaintiff. The defendant sub
sequently went into business as “ Miller | 
"lus. & Co.,” and published a circular in j 
the papers advertising the fact “ for the | 
benefit of my old customers:"—Held, that de- | 
fendant was not at liberty to appeal to the 
customers of the old firm, nor to use a name 
so similar to the one prohibited; and an in
junction was granted. Macdonald v. Miller.
23 Occ. N. 299.

Public Policy—Unreasonable restriction 
—Covenant not to engage in any business in 
mimed locality. Latimer v. Fontaine. (N. 
W.T.), 2 W. L. R. 191.

CREDITORS' RELIEF ACT.
See Execution.

CRIMINAL CONVERSATION.
See Husband and Wife.

CRIMINAL LAW.
I. Evidence, 433.

II. Particulab Offesces, 439,
III. Procedure, 469.
IV. Summary Conviction, 483.

V. Summary Trial, 492.
VI. Miscellaneous. 495.

I. Evidence.

Admissibility — Confession — Employ
ment of Detectives to Obtain.]—The prisoner 
wing suspected of having been guilty of the 
murder of G., but not being under arrest.

detectives associated with him, worked them
selves into his confidence, and, by represent
ing to him that they were members of an 
organized gang of criminals engaged in pro
fitable operations, induced him to seek for 
admission to their ranks. They then in
timated to him that lie must satisfy them that 
lie was qualified fur such admission by shew
ing that he had committed some crime of a 
serious nature, whereupon, according to their 
evidence, lie asserted that he had killed G. 
as the result of an altercation. The de
tectives were not peace officers, no charge was 
then pending against the prisoner, nor did lie 
know that the detectives were such :—Held, 
that uu inducement held out to an accused 
person iu consequence of which lie makes a 
confession must be one having relation to 
the charge against him, and must lie held 
out by a person in authority, in order to 
render evidence of the confession inadmissi
ble; that both these grounds of objection 
were wanting in this case, and that, there
fore. the evidence of the confession was
rightly received. Re* v. Todd, 21 Occ. N.
417, 13 Man. L. It. 364.

Admissibility — Conspiracy ■— Previous 
Acts of Accused.]—The accused were charged 
with having conspired to fraudulently obtain 
from the Merchants Bank of Halifax vari
ous sums of money by certain false pretences. 
The Crown called as a witness the manager 
of another hank to prove that at the same 
period the accused obtained other sums from 
that bank in the same manner. Counsel 
for the accused objected to the admission of 
this evidence as being irrelevant, and as 
tending to prejudice the minds of the jurors 
by proving the prisoners to have committed 
a crime other than that with which they were 
then charged :—Held, that acts similar to 
those charged, but committed against other 

j persons, might he proved in order to shew 
j that at the time of the commission of the 
! offence charged the accused knew that they 
I were acting unlawfully. Regina v. McCul

lough and McGillis. 21 Occ. N. 300.

Admissibility—Perjury — Judge's Motes 
of Perjured Evidence.]—Held, that, on the 
trial of a charge of perjury, the production 
of a book purporting to contain full notes 
of the evidence taken by the trial Judge 
(who was proved to have actually taken 
notes) in the case iu which the perjury was 
alleged to have been committed, and proved to 
be iu the Judge’s handwriting, and to be 
signed by him, afforded, in view of the N. 
W. T. Art. it. s. 0. c. 50, s. 69, proper 
and sufficient evidence of the statement in 
respect of which the perjury was assigned. 
Regina v. Mills, 11 Occ. X. 28, 1 Terr. L. 
It. 297.

Admissions of Prisoner— Confession— 
Constable—Caution.]—The prisoner was ar
rested on a charge of stealing S.'s gun, and 
in answer to questions put to him by a con
stable. who did not caution him, he made 
certain statements; he was afterwards charg
ed with the murder of S„ and on his trial 
the Crown sought to put in evidence his 
answers :—Held, not admissible. Rex v. 
A ay. 11 B. 0. B. 167.

By-law — Copy—Costs—Time for Pay
ment—Justice of the Peace.]—A by-law of a 
town council which is not authenticated iu 
accordance with the provisions of Art. 4380,
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R. S. Q., cannot be admitted in evidence, 
and a copy which does not import that the 
original has been signed by the president 
and the secretary-treasurer cannot lie made 
the basis of a prosecution. 2. A conviction 
by ft justice of the peace which gives only 
eight days to a party to pay the costs which 
he is adjudged to pay, in contravention of 
Art. 4598, R. S. Q.. will be quashed upon 
appeal to the Superior Court. Tasse v. 
Beaubien, 4 Q. P. R. 372.

Canada Evidence Act, 1893—Husband 
and Wife—Competency of Witness—“ Com
munication”—Statute — Privilege — Direc
tions by Legal Adviser—Reference to Han
sard Debates—Method of Interpretation.]— 
Under the provisions of the Canada Evidence 
Act, 1893, the husband and wife of a person 
charged with an indictable offence is not only 
a competent witness for or against the per
son accused, but may also be compelled to 
testify : Mills, .7., dissenting. Evidence by 
the wife of a person accused, of acts per
formed by her under directions of his counsel, 
s*'llt to her by il"1 accused to give the direc
tions, is not a communication from the hus
band to his wife in respect of which the 
Canada Evidence Act forbids her to testify ; 
Mills, .7. dissenting. Per Girouard, J., (dis
senting). The communications between hus
band and wife contemplated by the Canada 
Evidence Act, 1893. may be de verho, de 
facto, or de corpore. Sexual intercourse is such 
a communication, and in the case under ap
peal neither the evidence by the accused that 
bloodstains upon his clothing were caused 
by having such intercourse at a time when 
his wife was unwell, nor the testimony of 
his wife in contradiction of such statement 
as to her condition, ought to have been re
ceived. Per Mills, .7. (dissenting) :—Under 
the provisions of the Canada Evidence Act, 
1893, and its amendments, the husband or 
wife of an accused person is competent as a 
witness only on behalf of the accused and 
may not give testimony on the part of the 
Crown. Per Taschereau, C.J. :—The report 
of debates in the House of Commons are not 
appropriate sources of information to assist 
in the interpretation of language used in a 
statute. Gosselin v. The King, 23 Occ. N. 
210, 33 8. C. R. 255.

Confession- Admissibility—Statement to 
Person in Authority.]—Several church choir 
boys were implicated in an alleged assault on 
a Chinese boy, and a few days later the rec
tor of the church held an inquiry, and calling 
the boys separately into the vestry from 
another room where they were detained in 
charge of the verger he told them they 
were to speak the truth and that their state
ments were to be used for the purpose of 
that inquiry only. lie took their statements 
in the presence of the bishop and the choir
master. One of the boys was afterwards 
tried for assault :—Held, on the trial, that the 
rector was a person in authority, and the 
statement was not voluntary and so not ad
missible in evidence. Rex v. Royds, 24 Occ. 
N. 283, 10 R. C. R. 407.

Conspiracy — Hypothetical Testimony — 
Fraud.]—On a trial for conspiracy to defraud 
a railway company by fraudulently obtaining 
information of the secret audits about to be 
made and furnishing the same to conductors 
of cars to enable them to be prepared for the

[ audits, proof that information of this nature 
| might be given by one conductor to nnorher 
j for purposes other than to defraud the rorn- 

pany. was properly excluded, because such 
I evidence would be merely hypothetical, and 
j could not disprove the object of the « ai- 

spiraey, or throw any doubt on the evidence 
j which had been adduced to shew the object 
I which the parties had in view. Judgment in 

. It. 12 K. 11 868 affirmed. Rex v. Carli 

. R. 12 K. R. 483.

Depositions at Preliminary Inquiry
1 —Absence of Magistrate.]—Depositions taken 
' at a preliminary inquiry, in the absence ot 

the magistrate before whom the case is pro- 
j feeding, have no legal value whatever ; and 

therefore the commitment by the magistrate 
of a prisoner for trial, the bill of indictment 
founded on his illegal commitment or on the 

I illegal depositions, and the true bill and in- 
I diet ment reported by the grand jury, are 
i null and void. Rex v. Traynor, Q. It. 10 <). 

It. 03.

Depositions Taken at Preliminary 
Inquiry — Incomplete Cross-exam in a non
waiver.]—At a preliminary inquiry before n 
magistrate on a charge of indecent assault 

j on a female, the latter’s depositions were 
taken, the prisoner being represented by 
counsel, but before her cross-examination was 

; concluded the proceedings were adjourned to 
a fixed date on account of her illness. Mean
while, after consulting the county Crown at- 

: torney, the magistrate determined to send the 
case to Sarnia, and so telegraphed to the 

; prisoner’s counsel, asking a reply whether 
j lie would come up or not. Counsel replied 
; that if the magistrate intended to send the 
| prisoner to trial at any rate, it would be no 
j use his coming, and accordingly he did not 

further attend the proceedings. On the day 
to which adjournment had been made, the 
magistrate went out to the residence of the 
witness, and obtained her signature to her 
depositions ns already taken, neither the 

I prisoner nor his counsel being present, m 
afterwards resumed the inquiry at his ovi 
office, the prisoner being present, but not the 

. witness, and on the evidence already tnk'n 
! the prisoner was committed for trial. At 

the trial the witness was proved to be too 
ill to attend, and her depositions taken as 

! above were tendered by the Crown and ad
mitted :—Held, that, in view of s. 087 of the 
Criminal Code, the depositions were impro- 

j perly received in evidence, the prisoner's 
1 counsel not ever having had a full oppor

tunity of cross-examining the witness, and 
j not having waived that right, as contended 
I by the Crown. Rex v. Trevanne. 22 Occ. N. 

385, 4 O. L. R. 475, 1 O. W. R. 587.

Foreign Language — Translation — 
j Documents — Extracts from Registers—Eri- 
: deuce of Rad Character.]—A conviction for 

murder will not be set aside because the evi
dence of witnesses for the prosecution, given 
in a language of which the defendant was 
ignorant, was not translated to him. where 
lie was defended by counsel speaking and 

I thoroughly acquainted with the language of 
j the witnesses, and where neither the defen

dant nor his counsel asked that the evidence 
I be translated. 2. Section 19 of the Cannda 
1 Evidence Act 1893. which requires that ten 
| days’ notice shall be given to the prisoner
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before the trial, of the intention to produce 
certain documents, does not apply to certi
fied extracts from the registers of acts of 
civil status, which were produced merely to 
explain the alias of the person killed. Such 
extracts are admissible without notice. 3. 
Evidence of bad character or of m onduct 

oi ‘be prisoner, not relevant to the issue be
fore the Court, can only be introduced by 
the Crown in reply or rebuttal. The admis
sion of such evidence as part of the case for 
the prosecution, before any evidence of good 
character has been adduced for the defence, 
is improper, irregular, and illegal, and con
stitutes sufficient ground for setting aside 
the conviction. The illegality is not covered 
by the failure of the prisoner or his counsel 
to object to the evidence at the time, or by 
the fact that his counsel cross-examined the 
witnesses on their statements. 4. Even after 
evidence of the prisoner’s good character has 
been made by the cross-examination of Crown 
witnesses, the prosecution is only entitled to 
prove his general reputation and not particu
lar acts of misconduct. Rex V. Long, Q. It. 
11 K. B. 328.

Joint Indictment of Husband and 
Wife for Murder --Evidence—Admission 
or Confession of Wife Implicating Husband 
—Admissibility in Whole- Caution to Jury 
—No Evidence against Husband — Counsel 
Representing Attorney-Central — Right of 
Reply where Prisoners Adduce no Evidence.] 
—Two prisoners tried jointly for murder of 
their infant son. The matron of the gaol 
gave ns evidence the confession of the wife 
in the police station after being cautioned. 
Argued, the evidence could not be given at 
their joint trial as the husband was not there 
when confession was made. Falconbridge, 
C.J.. admitted the evidence at the trial, but 
informed the jury it was not evidence against 
the male prisoner. At the request of the 
male prisoner the case was reserved for the 
opinion of the Court of Appeal upon the fol
lowing questions : 1. Was the alleged state
ment of the female prisoner to the witness, 
the gaol matron, properly admitted as evi
dence. when the prisoners were tried to
gether? 2. No evidence being adduced by 
either prisoner, had the counsel for the de
fence the right of reply? Falconbridge, C.J., 
ruling at trial that the counsel for the Crown, 
who claimed to be acting on behalf of the 
Attorney-General, had the right of reply :— 
Held, ns to the first question, that the evi
dence was properly admitted, and as to the 
second question, until Parliament sees fit to 
withdraw the right of reply, the Crown, 
through its representative, can assert the pri
vilege. And it must be left to counsel, in the 
judicious exercise of his discretion, to decide 
whether he will claim it. Rex v. Martin, 5 
0. W. R. 317. 9 O. L. R. 218.

Perjury—Indictment—Description of Of
fence — Improper Admission of Criminating 
1 twicer* before Judicial Tribunal—Coroner A 
—A count alleging perjury before a coroner 
-omitting any reference to the coroner's 

jury—was held sufficient in view of s. 611, 
*••88. 3 and 4. and s. 723, of the Criminal 
<’ode. A new trial was granted on the ground 
of the reception of evidence of an admission 
made by the accused in answer to questions 
put to him as a witness on the inquest be
fore the coroner’s jury it being held that 
*• 5 of the Canada Evidence Act, 1893, corn- 
polled the witness to answer, and protected

him against his answers being used in evi
dence against him in any criminal proceeding 
thereafter instituted against him other than 
a prosecution for perjury, in giving such evi
dence, and tliis without the necessity for the 
claim of privilege on the part of the witness. 

But see now 61 V. c. 53, s. 1). Regina v. 
'hompson, 2 Terr. L. It. 383.
Perjury in Civil Action—Depositions— 

Indictment—Form.]—A person charged with 
perjury committed in a civil action is en
titled to have in evidence those parts of his 
testimony in the civil action which may be 
explanatory of the statements in respect of 

I which the perjury is charged. Where the in
dictment did not follow the statutory form, 
and laid the charge in an involved manner, 
but contained the essential averments, it was 
held sufficient, the unnecessary matter being 
considered surplusage. Rex v. Coo tv. 24 Occ. 
N. 257, 10 B. C. It. 291.

Proof of Alibi — Misdirection.]—Where 
the defence to a criminal charge is an alibi, 

i it is misdirection to tell the jury that the 
onus is on the prisoner to prove it to their 
entire satisfaction, and to shew beyond all 

I question or reason that lie could not have 
been present at the commission of the crime, 

j Rex v. Myshrall, 35 X. B. Reps. 507.

Right to Re-examine Witness. |—The
| right to re-examine follows upon the exercise 

of the right to cross-examine, and. even if in
admissible matter be introduced in cross-ex- 

! amination, the right to re-examine remains,
, and the rule holds good where the witness 
I volunteers the statement. If it be desired to 

avoid re-examination upon such matter, it 
must be expunged at the instance of the party 

| cross-examining : while it remains as part of 
the testimony, the right to re-examine upon 
it also remains. Ruling of Meredith. C.J., 
at the trial, reversed, and a new trial or
dered. Rex v. Noel, 2ft Occ. N. 293, 6 O. L. 
R. 385, 2 O. W. R. 488, 770.

Several Charges Hearing Evidence on 
| »Sfécond before Deciding First—Conviction.]

The prisoners were tried before the County 
I Court Judge on two separate charges of re- 
[ reiving, on two separate days, stolen goods 

knowing them to be stolen, and of house- 
| breaking and stealing on the second of two 
j days. At the close of the case for the Crown 

on the first charge, on the 23rd December,
I the Judge fouud a prima facie case of receiv- 
j ing, and adjourned the case a week to let in 

evidence for the defence. Meanwhile he pro- 
! ceeded with the trial of the second charge, 
j and remanded the prisoners for sentence. On 
j the 30th December he tried them on the third 

charge, and acquitted them on it. On the 
31st December he sentenced them on the first 
two charges. The Judge certified that he 
came to his finding on the first charge before 
hearing the second, and was not conscious of 
having been biassed on the latter, bv the evi
dence given on the first :—Held, that, inas
much as the circumstances of the three 
charges were altogether different as to time 
and place, and the only identity was in the 
persons charged, and in respect to the princi
pal witness—and in vie* of what the learned 
Judge stated, and nr (withstanding the ex
pediency of not mixing up criminal charges— 
the convictions should be upheld. Rex v. 
Bullock and Fltevens, 24 Occ. N. 9, 6 O. L. 
R. 063, 2 O. W. R. 436, 901.
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Testimony of Accused—Cross-examina

tion I’rcvioua Convictions.J—An accused per
son, who on his trial for an indictable of
fence is examined as a witness on his own 
behalf, is, except so far as he may be shielded 
by some statutory protection, in the same situ
ation as any other witness as regards lia
bility to and' extent of cross-examination, and 
may be cross-examined as to previous con
victions. It ex v. D'Aoust, 22 Dec. N. 228. 
3 Ü. L. It. 053, 1 O. W. It. 344.

II. Pabticulab Offences.

Advertising Medicine Intended to 
Prevent Conception- Evidence to Support 
Conviction—Functions of Judge and Jury— 
Acquittal—New Trial.]—The evidence of the 
Crown, upon an indictment for an offence 
against s. 17!) (c) of the Criminal Code, 
shewed that the defendant conducted a large 
business iu various proprietary medicines, in
cluding a certain emmenagogue or medicine 
for stimulating or renewing the menstrual 
How. This medicine was put up in boxes, 
in the form of tablets, and sold under the 
terms of an agreement, duly proved, between 
the defendant and the manufacturer. A box 
was produced as made up for the purpose of 
sale, with a brief printed description of the 
contents on the outside, across which a warn
ing in red ink and large type was printed, 
not to use the tablets during pregnancy. In
side the box was a printed sheet or circular 
giving full directions for the use of the tab
lets ; and a separate advertising circular re
ferring to the tablets and describing their 
purposes and operation was also proved. In 
tin1 “ directions ” there was this statement ; 
“ Thousands of married ladies are using these 
tablets monthly. Ladies who have reason to 
suspect pregnancy arc cautioned against us
ing these tablets.” The Judge at the trial 
directed an acquittal, reserving a case for the 
Crown upon the question whether the evi
dence offered would support a conviction. A 
verdict of not guilty was accordingly re
turned :—Held, that the jury could have legi
timately inferred from the language used that 
the tablets were thereby represented ns a 
means of preventing conception ; and there
fore it would have been right to have left 
the case to the jury ; and a conviction might 
have been supported. It is for the Judge to 
determine whether a document is capable of 
bearing the meaning assigned to it, and for 
the jury to say whether, under the circum
stances, it has that meaning or not. The 
Court declined to direct a new trial. Rex v. 
A in a. Occ. v lmu. r. O. L. B. Tut. 9 <». 
W. K. 335.

Alien Labour Act—Written Consent of 
Judge to Prosecution—Requisites of Consent 
—Jurisdiction of Magistrate.] — Appeal by 
defendant from a conviction by a magistrate 
(acting with the written consent of the junior 
Judge of the county of Carleton) for unlaw
fully and knowingly assisting the importation 
of an alien and foreigner into Canada under 
contract and agreement made previous to his 
importation to perform labour and services 
in Canada contrary to 00 & 01 V. c. 11 (L>.), 
as amended by 61 V. c. 2 (D.), and 1 Bdw. 
VII. c. 13 (D.) :—Held, the written consent 
did not comply with the intention of the

statute, as it should contain a general state
ment of the offence alleged to have been corn 
milled, mentioning the name of the person in 
respect of whom the offence is alleged to kav 
been committed, and the time and place, with 
sufficient certainty to identify the purlieu tv 
offence intended to be charged. Cônvicti >n 
quashed. Rex v. Urcckeuridyc, 0 U. W. It. 
501. 10 O. L. R. 450.

Alternative Offences—Summary Trial 
—Jurisdiction—Place of Imprisonment.] — 
On application to discharge the defendant 
upon u writ of habeas corptis, it appeared 
that he was tried before the stipendiary 
magistrate for the city of Halifax, under the 
provisions of the Code relating to summary 
trials, and was convicted of the offence <>t 
stealing a quantity of whisky, of the value 
of $9, “ in and from a certain railway build
ing, to wit, a certain building,” and was ad
judged. for his said offence, to be imprisoned 
in the city prison, in the said city of Hali
fax, for the space of nine months. I ndi 
the Code, s. 351, every one is guilty of an 
indictable offence, and liable to 14 years' im
prisonment, who steals anything in or from 
any railway station, or building, &c. : -Held, 
that there was but one crime charged, and 
that the place of detention was a proper 
place within the meaning of the law ; Wea- 
therbe, J., and Graham, E.J., dissenting. 
Rex v. White. 21 Occ. X. 310, 34 N. 8. Hep*. 
436.

Arson -Intent to defraud insurance com
pany — Evidence — Previous fire. Rex v. 
Beardsley, 5 O. W. R. 584, 805.

Assault - Teacher and Pupil—Criminal 
Code—Pu n ish men t —Excess. ] —The Cri mi un I 
Code, s. 55, authorizes parents, persons in 
the place of parents, schoolmasters, etc., to 
use force by way of correction towards any 
child, etc., under his care, “ provided such 
force is reasonable under the circumstances," 
but by s. 58, '* everyone by law authorized 
to use force is criminally responsible for any 
excess.” The defendant, a teacher in one of 
the public schools, was charged before a 
magistrate with assaulting, beating, and ill- 
using J. O., one of the pupils under his care, 
and was acquitted on the ground that there 
was no evidence of malice on his part or of 
permanent injury to the child :—Held, that 
the only question properly before the magis
trate was whether the punishment was rea
sonable in the circumstances, or, in other 
words, whether there was excess : — Held, 
that there is no warrant in the Code for tla
test applied in the American case of State v. 
Pendergrass, 31 Am. Dec. 365, and adopted 
by the magistrate, that it is necessary for 
the prosecutor to prove either that the per 
son inflicting the punishment was actuated 
by malice or that his act resulted in perman
ent injury to the child. Rex v. Caul. 24 Occ. 
V 186, 86 x s. Heps. OM

Assaulting: Police Officer — .lmst of
Suspect—Resisting—Warrant.] —• Where the 
defendant, arrested by a provincial constable, 
who believed that a robbery had been commit
ted. and that the defendant was one of the 
persons who committed it, and who. being 
asked to shew his authority, produced and 
read a warrant against F. E. and others, for 
breaking and entering a shop and stealing a 
(juantity of goods therefrom, seeing that his
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name was not mentioned in the warrant, re
sisted arrest, and in so doing assaulted a 
constable, and was tried and convicted for 
assaulting a police officer in the discharge of 
his duty, with intent to resist lawful arrest, 
it was held that the arrest could be justified 
under the statute, notwithstanding the .in- 
sullicicnvy of the warrant, Rex v. Sa beans, 
37 N. 8. Heps. 223.

Bigamy — Defence—Dissolution of For
ma■ Marriage — Decree of Foreign Court— 
Validity—Domicil.] —Upon an indictment of 
the defendant for bigamy the defence was, 
that she had been divorced from her husband 
by the decree of a foreign Court :—Held, that 
the marriage being a Canadian one, and the 
domicil of both parties being in Canada, and 
not having been changed, although they both 
resided for a short time in the foreign coun
try previous to the making of the decree, the 
marriage was not dissolved, and the defence 
failed. Magurn v. Magurn, 3 O. R. 570, 11 
A. R. 178, and Lemesurier v. Lemesurier, 
118051 A. C. fil7, followed. Rex v. Woods, 
28 Ore. N. 220. 0 O. L. R. 41. 2 O. W. R. 
338.

Charging Crime—Sufficiency of Charge 
—“ Unlawfully did Steal.”] — The prisoner 
was summarily tried on the charge that he 
on a certain day “ unlawfully did steal one 
piece of Oregon pine wood, of the value of 
fi.40, the property of His Majesty the King.” 
The prisoner having been convicted, a case 
was reserved as to whether the charge on 
which he was tried was bad by reason of the 
omission to charge the offence as having 
been committed “ fraudulently and without 
colour of right —Held. Weatherbe. .T., dis
senting, that the words “ unlawfully did 
steal." in the charge, meant and included 
everything necessary to constitute the of
fence of theft or stealing as defined by s. 305 
of the Code, and that the conviction, so far 
as this question was concerned, was right. 
Rex v. George, 35 N. S. Reps. 42.

Circumstantial Evidence—Crown Case 
Reserved—Nature of—Weight of Evidence— 
Yrir Trial.]—The defendant was tried and 
convicted on a charge of theft upon evidence 
shewing that the prosecutor’s money had been 
stolen: that the defendant was employed upon 
the same ship and slept in the same “ square 
that the defendant had asked the prosecutor 
for a loan of money a day or two before and 
had been refused : that the defendant was 
*>en with money in his ]>ossession on the day 
the prosecutor’s was stolen ; but no attempt 
was made to identify the money seen in the 
defendant’s possession with that stolen, nor 
was it shewn that the defendant knew where 
the prosecutor kept his money : the defendant, 
however, made to a third person a false state
ment as to the source from which he got the 
money he had :—Held. Weatherbe. J., dissent- 
ins, that there was some evidence to support 
the conviction. 2. That a question reserved 
foi the Court. “ Whether the convicting Judge 
was justified in drawing from the facts stated 
« presumption sufficiently strong to justify 
him in adjudging the defendant guilty,” was 
not a proper question to reserve ; such a ques
tion could only come before the Court on a 
motion for a new trial. 3. Per Graham. E.J., 
that the case was one in which the Court 
should exercise its power under the Criminal 
u V" to ,,nler « new trial. But per 
Meagher, J., that the remedy by case reserved

and that by motion for a new trial were not 
open to the accused at the same time. Regina 
v. McIntyre, 31 N. S. Reps. 422 ; Regina v. 
AlacCaffcry, 33 N. S. Reps. 232.

Conspiracy — Preventing person from 
working at his trade—Sufficiency of evidence 
—Refusal to admit to trade union—Notifica
tion to employer — Discharge of workman. 
ltcx V. Day, U U. W. R. 470, 577.

Conspiracy — Trade Combination — Pre
venting or Lessening Competition—Criminal 
Code, s. 520 (d)—“ Unduly”—Conviction— 
Evidence Justifying—Association of Traders 
— Constitution and By-laws — Limitation of 
Time for Prosecution—Continuing Offence— 
Appeal from Conviction — Cross-appeal bp 
Crown.] —- Defendant was president of the 
Ontario Coal Association, an organization 
having as its object the protection of its 
members against the shipment of coal direct 
to consumers by producers. Members agreed 
not to sell coal for less than certain fixed 
prices, and not to buy nor sell with dealers in 
coal who sold direct to consumers, or who 
refused to maintain the prices fixed by the 
association. A claim for 50 cents per ton 
might be made against any member who made 
any irregular sales of coal, and the mem
ber was to be expelled from the association 
on refusal to pay the penalty so fixed. A 
membership list and a non-inembership list 
were published by the association, which was 
sent in their wholesale friends so they might 
be on the lookout so us to guard against 
irregular shipments. There was evidence that 
coal dealers in Buffalo had refused to sell 
coal wholesale to non-members of the associa
tion in Ontario. Defendant was convicted 
under s. 880 (d) .if the Criminal Code, 
which enacts that every one is guilty of an 
indictable offence, etc., who conspires, com
bines, etc., to unduly prevent or lessen com
petition in the production, manufacture, pur
chase, barter, sale, transportation, or supply 
of any article or commodity which may be a 
subject of trade or commerce. Defendant ap
pealed to the Court of Appeal in the manner 
provided by s. 5 of 52 V. c. 41 ; and the 
Crown cross-appealed, seeking a conviction 
upon the other counts:—Held, (1) defendant 
was rightly convicted. The plain object of 
the association was to restrict and confine the 
sale of coal by retail to its own members, and 
to prevent an/one else from obtaining it for 
that purpose from the operators and shippers. 
i — i The objection that the prosecution was 
too late, and was barred by s. 930 of the 
Code failed, as the offence was a continuing 
one (and if applicable to indictable offences 
it did not apply) :—Held, the cross-appeal of 
the Crown should be dismissed, ns a. 5 of the 
Act only applied to an appeal from a con
viction. Rex v. Elliott, 5 O. W. R. 103, 9 O. 
L. R. 048.

Conspiracy to Defraud—Indictment — 
Overt Arts — Name of Person Defrauded — 
Preliminary Proof—Witness — Discrediting.] 
In an indictment charging a conspiracy to de
fraud. it is not necessary to set out overt 
acts done in pursuance of the illegal agree
ment or conspiracy, nor is it necessary to 
name the person defrauded or intended to be 
defrauded. Before the acts of alleged con
spirators can be given in evidence, there 
ought to be some preliminary proof to shew 
an acting together, but it is not necessary
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that a conspiracy should first be proved. A 
party may not introduce general evidence to 
impeach the character of his own witness, 
hut he may go on with the proof of the issue, 
although the consequences of so doing may 
be to discredit the witness. Rex v. Hutchin
son, 11 B. C. R. 24.

Conversion of Chattel by Finder —
Pawning — Criminal Intent — Question for 
Jury.]—The prisoner was convicted of steal
ing a watch. The evidence shewed that he 
found the watch, and a few hours afterwards 
on the same day pawned it for a small ad
vance. The Judge told the jury that, if the 
prisoner found the watch, and afterwards 
disposed of it to his own use, he was guilty 
of theft ; it made no difference whether he 
discovered the owner or not. He also told 
them that the raising of a temporary loan on 
anything found constituted a theft. The fol
lowing questions were reserved for the 
opinion of the Court :—1. If the prisoner 
found the goods and afterwards disposed of 
them to his own use was he guilty of theft?
2. Does the raising of a temporary loan on 
anything found constitute theft? In answer 
the Court said : “ Not necessarily as a matter 
of law. Whether or not the conversion by the 
finder to his own use of goods found by him 
is a guilty conversion is a question for the 
jury, upon consideration of all the circum
stances. . . . The direction of the Judge
to the jury in this case was equivalent to a 
direction that as a matter of law the accused 
was guilty; the finding was therefore rather 
a finding by the learned Judge than by the 
jury, and for that reason cannot be upheld." 
Regina v. Slavin, 21 Occ. N. 54.

Distributing Obscene Printed Matter
—Criminal Coal•, s. 171) (a)—Knowledge of 
Contents — Meaning of “Obscene."] — Case 
reserved under s. 743 of the Criminal Code. 
Prisoner was indicted under s. 179 (a) for 
distributing obscene printed matter, “To the 
Public ; The Evil Exposed ; The Plot against 
Prince Michael Revealed." The Judge found 
the offence proved ns charged, and reserved 
th following points for the opinion of the 
Court of Appeal: I. is the printed matter 
complained of obscene within the meaning of 
s. 179 (a) of the Criminal Code? 2. Did the < 
prisoner, without lawful excuse, distribute such , 
obscene printed matter? Held, affirming the '■ 
conviction, that the word “ obscene," ns used | 
in h. 179 (a) means the doing of any indecent ! 
not in a public place ; s. 179 (b). publicly j 
exhibiting any disgusting object ; and s. ISO 
(c), transmitting by post any letter or cir
cular concerning schemes devised or intended 
to deceive the public, or for the purpose of i 
obtaining money under false pretences. This ! 
part of the Code strikes at conduct involving : 
sexual immorality and indecency, and it la in 
that sense that the word is used in s. 179. 
The whole of the printed matter, disgusting as 
it is, is set forth in United States v. Mabs, 51 
Fed. Rep. 41. Rex v. Hearer, 5 O. W. R. ' 
102, 9 O L. R. 418.

Disturbing Public Meeting — Muni
cipal Election—Criminal Code.]—Article 173 | 
of the Criminal Code, which declares it an 
offence to disturb, interrupt, or disquiet any ! 
assemblage of persons met for religious wor- 
ship, or for any moral, social, or benevolent j 
purpose, by profane discourse, by rude or , 
Indecent behaviour, or by making a noise.

does not apply to a meeting of electors called 
by one of the candidates during a muni ijml 
election. Articles 2940 to 2904, It. S. i;„ 
sufficiently provide for the preservation of 
order at public meetings other than tlmso 
mentioned in art. 173, Criminal Code. R>T 
v. Lavoie, y. R. 21 8. C. 128.

Evidence—Answers Tending to Criminate 
—Claiming Privilege]—The prisoner, being 
a manager of a branch store for the sale of 
goods supplied by a factory of his employers, 
arranged with the checker at the factory to 
load certain goods on a waggon going to ilv 
branch store, without keeping the usual check 
on them which his employers’ system de
manded, and had the goods delivered to a 
customer of his branch :—Held, that he was 
properly convicted of theft ns defined by the 
Criminal Code. If a witness when called 
upon to testify does not object to do so upon 
the ground that his answers may tend to 
criminate him, his answers are receivable 
against him (except in the case provided for 
by s. 5 of the Canada Evidence Act, 1893. as 
amended by til V. c. 53) in any criminal pro
ceedings against him thereafter, but if lie dors 
object he is protected. Rex v. Clark, 22 Occ.
N. 90, 3 O. L. R. 176.

Evidence—Possession of Stolen Hoods — 
Crown Case Reserved. ]—A Crown case was 
reserved to determine the question whether, 
when stolen goods are found in the"' posses
sion of a prisoner, and he gives to those who 
find him a reasonable account of how he 
came by the goods, it is incumbent upon the 
prosecution at the trial to shew that the 
prisoner's account is untrue;—Held, that, in 
the absence of any evidence to shew that such 
account was in fact given, the Court was not 
in a position to determine the question re
served. Regina v. McKay, 34 N. 8. Hops. 
540.

Extradition — Fugitive Offenders Act- 
Forgery—Theft—Evidence—Prima facie case 
— Presumption — Identification—Judicial no
tice of statute. Re Rowe, 2 O. W. R. 902.

Extradition—Parent stealing his chi Id- 
Foreign law—Divorce—Collusion—Contempt 
of Court. Re Watts, 1 O. W. R. 129, 133. 3
O. L. R. 279, 368.

False Pretences — Evidence — Admissi
bility.] — On an indictment charging the 
accused with having obtained goods by false 
pretences from a company named, with intent 
to defraud, so soon as it has been proved that 
he did the act charged, evidence of false re
presentations made to persons other than the 
president and general manager of such com
pany, on other and distinct occasions, is ad
missible. to shew that the accused, at the time 
he made the false representations to the 
president and general manager of the com
pany. on whose information the prosecution 
was brought, was pursuing a course of similar 
acts, and to prove guilty knowledge of the 
falsity of the pretence charged in the indict
ment and the intention with which the act 
charged was done. Rex v. Komiensky, ti
lt. 12 K. R. 463.

False Pretences — Fraudulent Intent — 
Demand by Third Person.]—A person who 
does not otherwise make a false representa
tion himself, but who is present when it >*
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mad»1, knows ir to be flilse, and gets part of 
a sum of money obtained by such false pre
tend'. is guilty of obtaining such sum of 
money by false pretences. Regina v. Cadden, 
•JO Occ. N. 185, 4 Terr. L. It. 304.

False Pretences — Obtaining Execution 
of “Valuable Security"—Lien Note.]—An 
ordinary “ lien note ’’ is a “ valuable secu
rity within the meaning of s. 360 of the 
Criminal Code. Rex v. Wagner, 5 Terr. L. 
R. 119.

False Pretence»—Obtaining Goods Un
lawfully—Sale of Hired Ooodt—Nature of 
Offence.] — Where the defendant hired a 
bicycle, of the value of $20, representing that 
he wished to use it to go to L., for the pui
sse of visiting his sister, and, instead of 
returning the bicycle, sold it to C. :—Held, 
that evidence which shewed these facts was 
not sufficient to support a conviction for 
having “ unlawfully, and by false pretences, 
obtained from L. one bicycle, of the value of 
$20,” the prosecutor not having been induced 
and not intending to part with his right of 
roperti In the goods, bet merely with the 

|M)ssosaion of them, and there being no repre
sentation as to a present or past matter of 
fact. Rex v. Nowe, 36 N. 8. Iteps. 531.

Fortune Telling—Criminal Code, s. 396.] 
—Deception is an essential element of the 
offence of “ undertaking to tell fortunes ” un
der s. 396 of the Criminal Code ; and to ren
der a person liable to conviction for that 
offence there must be evidence upon which it 
may be reasonably found that the person 
charged was, in so undertaking, asserting or 
representing, with the intention that such 
assertion or representation should be believed, 
that he had the power to tell fortunes, with 
the intent in so asserting or representing of 
deluding and defrauding others. In this case 
the evidence set out in the report was held 
to be sufficient. Rex v. Marcott. 21 Occ. N. 
431. 2 O. L. R. 105.

Fraudulent Packing—Conviction for— 
Fruit Harks Act — “Faced or Shewn Sur
face."]—The mere having in possession for 
sale packages of fruit fraudulently packed 
within the meaning of s. 7 of the Fruit 
Marks Act, 1901, 1 Edw. VII. c. 27 (I).), 
is an offence thereunder, though no one is 
imposed on thereby nor any fraud intended. 
Semble, that the “ faced or shewn surface." 
within the meaning of the section, is not 
limited to the branded end of the package. 
Ret v. James, 1 O. W. R. 520. 22 Occ. N. 
369. 4 O. L. R. 537.

Fraudulent Removal and Conceal
ment of Goods — Indictment — Date of 
Offence—Evidence of Similar Acts—Judge's 
Charge.]—The accused were convicted by the 
jury at the trial on a count for concealing 
certain household goods for the punaise of 
defrauding the insurance company by which 
they had been insured, by representing that 

. they had been destroyed by fire, and collect
ing the insurance money upon them ; also on 
« count which alleged a removal of the goods 
on or about the 11th September. 1900. for a 
like fraudulent purpose. Roth counts were 
framed under s. 364 of the Criminal Code. 
1892. Evidence was given at the trial shew
ing the removal of some of the goods in ques
tion on the 13th August, 1900, and of others

on the 11th September, and in his charge to 
the jury the trial Judge did not distinguish 
between the goods removed on 13th August, 
and those removed on 11th September, but 
left the case to them in such a way that they 
could convict on both counts or on either of 
them ns to both sets of goods. In stating 
a case, the Judge certified that, in his opinion, 
the evidence of the removal of goods on the 
13th August materially influenced the verdict 
of the jury :—Held, that the conviction of the 
accused on the count for concealment was 
right and should be affirmed, but that, al
though the evidence of the removal in August 
was probably admissible for the purpose of 
shewing a criminal intent in the September 
removal, yet the conviction for the removal 
should be set aside, on the ground of mis
direction by the Judge in telling the jury that 
they could convict for the removal in August, 
as the trial might not have been a fair one. 
Rex v. Hurst, 22 Occ. N. 68, 13 Man. L. R. 
584.

Fraudulent Sale — Fraudulent Conver
sion— Indictment.]—The defendant was in
dicted for theft. The indictment set out that, 
being intrusted by E. R. H. with a power of 
attorney, he did fraudulently sell certain bank 
shares belonging to said E. R. II., and did 
fraudulently convert the proceeds of the sale 
to a purpose other than that for which he 
was intrusb-d with the power of attorney. 
After the conviction the defendant moved in 
arrest of judgment because it was not stated 
in the indictment that the power of attorney 
was for the sale, etc., of any property, real or 
personal, ns provided by art. 309, Criminal 
Code. The Judge reserved the question for 
the decision of the Court of Appeal :—Held. 
1. That the indictment was sufficient, it not 
being necessary to describe the whole power 
of attorney; and, further, the alleged omis
sion was only a part omission, and any defect 
resulting therefrom was cured by verdict. 2. 
The fraudulent sale and the fraudulent con
version did not constitute two offences, but 
one specific offence, viz., that of theft. 
Regina v. Fulton, Q. R. 10 Q. B. 1.

Gaming -Keeping Common <laming-house 
— Evidence of Offence — Occupant of 
Premises.]—-The* evidence disclosed that two 
or three police officers saw several men in a 
stable sitting around a table, and one of the 
constables saw dice being thrown and heard 
somebody say “ eleven wins;" and a constable 
said that, when the police entered the place, 
the men tried to get out and scattered the 
money that was on the table, and that the 
prisoner was in charge of the money on the 
table. The prisoner gave evidence on his 
own behalf, and also called witnesses to shew 
that the game they were playing was “ poker." 
The prisoner said he saw no dice ; that he 
did not own the place, nor did lie act as banker 
at the game. Two of the witnesses for the 
defence said that a game of ‘‘craps’’ (played 
with dice) was going on at the same time, 
but in another room ; and another witness 
for the defence said he had been in the place 
at other times and had seen the prisoner 
acting as banker at gambling games there :— 
Held, that this evidence went to shew that 
the place was used as a gaming house ; and 
had there been any evidence that the prisoner 
was the owner, lessee, or occupier of the 
pn-mis.'s. there was ample evidence to shew 
that it was a place used for playing at games 
of chance, and so a common gaming-house.
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Itut the prisoner denied being the keeper 
of the place, and, unless from the fact sworn 
to, that the prisoner was in charge of the 
money for the game, the evidence as to the 
person who kept the place was as strong 
against any of the others found there as 
against him : ss. 11)6 and 198 of the Code. 
Rex v. huffy, 21 Occ. N. 477.

Goods under Seizure—Innkeeper's Lien 
—Abandonment—Tender—Evidence.] — An 
hotelkeeper who locks up the room of a guest 
containing the latter's luggage and effects, for 
non-payment of charges for board and lodging, 
and who notifies the guest thereof, and re
el u ires him to leave the hotel on the same day 
or pay the bill, thereby places the guest's 
luggage, etc., under “ lawful seizure and de
tention,” in respect of the landlord's common 
law lieu ; and the taking away of such luggage 
by the guest without the landlord's authority 
is “theft” under s. 306 of the Criminal Code. 
(Hut see now 63 V. c. 46, s. 3, ached.). The 
landlord does not, by afterwards granting 
permission to the guest to remove some specie 
tied articles, and by allowing him free access 
to the room for that purpose, abandon such 
seizure and detention as regards the other 
effect», and the owner who removes any 
luggage, as to which the permission does not 
extend, is guilty of “ stealing ” the same un
der s. 306 of the Criminal Code. The fact 
that the amount in respect of which a lien is 
claimed is in excess of the amount legally due 
does not dispense with the necessity of a 
tender of tie- amount legally due, nor invali
date the lieu. Circumstantial evidence of 
theft. Regina v. Hollingsworth, 4 Terr. L. 
It. 168.

Housebreaking—Breaking and Entering— 
Misdirection — New Trial.]—The defendant 
was convicted under s. 410 of the Criminal 
Code for breaking and entering the dwelling 
house of I)., with intent to commit an assault 
upon W. The only evidence of the breaking 
was that, immediately after the accused left 
the house, a window in the dining room and 
one in the back porch were found wide open, 
sufficiently to allow a person to pass through, 
that when the family retired on the previous 
night the window in the dining room was 
entirely closed, and the window in the porch 
open only a few inches and resting upon a 
can, and that plants growing below the porch 
window, which had not been disturbed the 
previous evening, were broken, as if they had 
been trodden upon. Apart from this evidence 
it was left uncertain by which window the 
accused entered. The trial Judge directed the 
jury that the lifting of the porch window 
from where it rested, as well as the lifting of 
the dining room window, was, under the Code, 
a “ breaking ” of the dwelling house :—Held, 
that the direction ns to the lifting of the 
porch window was erroneous, and that the 
conviction must bo set aside :—Held, that 
the prisoner should not be discharged, but 
that there should lie a new trial. Rex v. 
Burns, 36 N. S. Reps. 207.

Illegal Fishing — Fisheries Act — Evi
dence—Complaint—Indefiniteness—Conviction 
—Distress—Imprisonment.] — Evidence that 
a person was seen on the river in a canoe 
between ten and eleven o’clock at night with 
the appliances commonly used in illegal salmon 
fishing, is, in the absence of any explanation 
of the situation and where the charge is not

denied on oath, sufficient to justify a convic
tion for illegal fishing under the Fisheries 
Act. A complaint charging the accused with 
having been engaged in illegal fishing in con
travention of the Fisheries Act is too in
definite to support a conviction for illegal 
fishing under the Act. Imprisonment may be 
adjudged under the Act for default in pay- 
ment of a penalty imposed without awarding 
a distress. Rex v. Eraser. Ex p. Dixon. Ei 
p. Lennon, 36 N. B. Reps. 109.

Illegal Voting — Municipal Elections — 
Indictable Offence — Information - - Police 
Magistrate — Mandamus.] — Voting in more 
than one ward at a municipal election by 
general vote, contrary to the provisions of l 
Edw. VI1. c. 26, s. 9 (().), is an indictable 
offence, and mandamus lies to a police magis
trate having territorial jurisdiction, to <umpel 
him to consider and deal with an application 
for an information for such an offence. In rc 
Rex v. Meehan, 22 Occ. N. 179, 3 O. L. R, 
567, 1 O. W. It. 136, 248.

Importing Alien Labourer — “ Know
ingly■—Conviction—Amendment — Evidence 
of Alienage—Person Born Abroad of llritsh 
Parents. J — Conviction of the defendant for 
that he did unlawfully prepay the transporta
tion, and assist and encourage the imiwrta- 
tion and immigration of an alien and a for
eigner from the United States into Canada 
under contract and agreement made previous 
thereto to perform labour and service in Can
ada by working at a factory, quashed as clearly 
bad on its face, inasmuch as the conviction did 
not state that the defendant “ kqowingly " did 
the acts charged, nor in fact did the informa
tion charge him with having “ knowingly " 
done them, as required under 1 Edw. VII. c. 
13, s. 3:—Held, also, that this omission from 
the information and conviction of one of the 
mere irregularity or informality or inswili- 
eiency within the meaning of s. 889 of the 
essential elements of the offence was not a 
Criminal Code. It was not a matter of form 
merely, but of substance, and a fatal and in
curable defect in the conviction. Semble, also, 
that the person imported by the defendant 
was not an alien, but a British subject, the 
presumption from the only facts in evidence 
being that he was born of British parents 
residing in the United States. Rex v. Hayes, 
23 Occ. N. 88, 6 O. L. R. 198. 2 O. W. R. 
123.

Incest—Evidence—Destroyed letters—In
ferences—Misdirection—Substantial miscarri
age—New trial. Rex v. (Jodson, 1 O. W. R- 
250.

Indecent Act—Criminal Code, s. 177 (b) 
—Conviction—“ Wilfully,” omission of—Ha
beas corpus—Amended conviction and commit
ment substituted — Refusal to discharge 
prisoner - Appeal to full Court, Manitoba. 
Rex v. Barré (Man.), 2 W. L. II. 376.

Indecent Act — Information — “ Unlaw
fully ”—"]VUfully."]—It is not sufficient, in 
an information laid under s. 177 of the 
Criminal Code, to allege the “unlawful 
commission of an indecent net ; it is essential 
that the accused be charged with having com
mitted it “ wilfully.” A commitment based 
on an information which merely alleges that 
the act was committed “ unlawfully ” will be 
quashed and the prisoner discharged, ht P- 
O'Bhatighnessy, Q. It. 13 K. B. 178.
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Keeping Bawdy House — Criminal 
I ode.I—A fournie cannot be convicted of un
lawfully keeping a bawdy house, under s. IDS ! 
or s. 783 of the Criminal Code, unless it is 
(hewn that the house or room in question is 
occupied or resorted to by more than one 
lVinnle for punaises of prostitution. Singleton 
v. Ellison, [18U:,, 1 Q. It. 607, followed. 
lict v. Young, 22 Occ. N. 211, 14 Man. L. i 
R. 58.

Keeping Bawdy House — Nature of 
Offence—Evident e—Criminal Code, ». 11)5.\—
1. A woman, living by herself in a house, j 
cannot be convicted of keeping a bawdy house 1 
therein, unless it is shewn that one or more 1 
other women resort to it for purposes of ! 
prostitution. Rex v. Young, 14 Man. L. R.
58, and Singleton v. Ellison, [ 181)5J 1 Q. It. 
0»l7, followed. 2. In order to support a con- i 
viction for keeping a bawdy house, it is not 
sufficient to shew the bad reputation of the 
house and its inmates and that men resorted j 
to it in the night, but actual proof must be j 
given of some act or acts of prostitution, | 
though definite proof of one may be sufficient. 
Regina v. St. Clair, 3 Can. Grim. Cas. at p. ! 
557, followed. 3. Section 195 of the Criminal | 
Code, 1892, does not change the law, as it ! 
was before the Code, as to the essential In
gredients of the offence of keeping a bawdy 
house, and is intended merely to define the . 
nature of the premises within which a bawdy 
house may be kept, and not to state what acts | 
constitute such keeping. Rex v. Osberg, 15 I 
Man. L R. 147, 1 W. L. It. 121.

. lug H 
«. 195—What Constitutes Offence—Place of 
Resort for Prostitutes.] — Crown case re
served. Magistrate found that a certain ; 
house was kept by defendant for the purposes 
of prostitution, but there was not sufficient 
evidence to shew that any other women re
sorted thereto for such purposes. The ques
tion reserved was whether, in these circum
stances, the magistrate was right in convicting 
defendant under s. 195 of the Criminal Code, 
or whether he should have applied the ruling 
in Rex v. Young, 6 Can. ( 'rim. Cas. 42, and 
acquitted defendant :—Held, Code has not 
changed the law us to what constitutes the 
offence of keeping a common bawdy house, 
and that a woman living by herself in a house 
cannot be convicted of the offence unless other 
«omen than herself resort to it for the pur
pose1 of prostitution. Rex v. Alannix, 6 O. 
W. R. 265, 10 O. L. R. 303.

Keeping Bawdy House—Offence—Con- 
I viction —Vagrancy — Criminal Code, s. 207.
I Ret v. Leconte, 6 O. W. It. 970.

I j, **eP*nB Bawdy House — Off cnee —
I Duplicity—Continuity.]—The defendant was 
I convicted by the stipendiary magistrate for 
I the city of Halifax of the offence of “ keep- 

mi: a disorderly house, that is lo say, a com
mon bawdy house, on the 21st April, 1001, 
•nd on divers other days and times during 
the month of April, 1901,” and was fined 
J» "a °f $54, and in default of payment 

i®.P® finp. was adjudged to be imprisoned 
n, ij labour for the term of four months : 

dismissing application for a habeas 
cnfpun, that the offence as charged did not 
constitute more than one offence ; and that 
ne word "keeping” imnlied a continuous

offence. Rex v. Keeping. 34 N. 8. Reps. 442.
( See also E. 21 Occ. N. 508, 34 X. 8. 
Reps. 443u.)

Keeping Common Betting House —
President of incorporated race association— 
Criminal Code, ss. 61, 197, 108—" Party to 
offence "—lieuse of betting privileges—Know
ledge and acquiescence of accused—Absence of 
participation. Rex v. Ucndrie. 6 O. W. R. 
1016, 11 U. L. 11. 202.

Keeping Common Gaming House —
Conviction — Evidence to sustain — Keeping 
for gain—Resort of persons to house—Game 
of chance. Rex v. Alah Act (N.W.T.), 1 
W. L. It. 37.

Keeping Common Gaming House —
“Gaits —Payment for Refreshments—Profit 
— Misdirection — Acquittal of Defendant — 
Crown Case Reserved—New Trial, j — The 
defendant was indicted for keeping a common 
gaming house, contrary to ss. 196 (a) and 
108 of the Criminal Code. The evidence 
shewed that the defendant was the manager 
of a cigar shop, in the rear of which was a 
room to which persons, chiefly customers, 
commonly resorted for the purpose of playing 
“ poker.” Out of the stakes on most of the 
hands a sum of five cents was withdrawn to 
cover the expenses of refreshments consumed 
by tlie players. No charge was made for the 
use of the room. The “ rake-off ” did not 
more than cover a fair price for the refresh
ments. The proprietor or manager derived 
an indirect advantage from the sale of cigars 
to the players, from 50 to 100 being sold to 
them in the course of a night’s play :—Held, 
that “gain” may be derived indirectly as 
well as directly, that by what the defendant 
allowed to be done in the room mentioned, 
the profits of his usual business were increased 

! more or less owing to the sale of the goods in 
! which he dealt, and so he might be found to 
! have kept the room for gain, though the gain 

was confined to the profits on the cigars which 
| he sold to the players. The question of what 
j is a keeping for gain ought not to be em- 
| barrassed by the consideration of whether the 
I amount the defendant receives is an actual 
| substantial profit to him over the price of 
j the cigars which he sells and the refreshments 
I which he furnishes to the players. The diree- 
I tion of the Judge at the trial to the jury, upon 
I which the defendant was acquitted, was found 
| to be wrong, upon a case reserved by the 
j Crown, but the Court declined to order a 
I new trial. Rex v. James, 2 O. W. R. 342, 23 
; Occ. N. 220, « O. L. It. 35.

Keeping Disorderly or Common 
1 Betting House—Rare track of Incorpora- 
i ted Association—Betting at.]—The defendant 

was tried before a police magistrate upon a 
charge of keeping a disorderly or common 
betting house, found guilty, and convicted. 
A case was stated by the magistrate after 
leave granted, in which he reported that it 
was shewn that a house was kept and used 
for betting between persons resorting thereto 
and the keeper; that the accused appeared, 
and he found him to be the keeper ; that the 
house was owned by n joint stock company,

I of which the accused was president, and was 
, situated on the race track of an incorporated 
j association ; that there were about thirty 

Iiersons betting with the accused and his assist-
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ants, some on races then in progress in the 
State of New York, with which there was 
lelegraphic communication, and others on races 
in progress on the local race track conducted 
by the company under an agreement with 
the association :—Held, that the offence was 
the keeping of a house for the purposes in
tended in s. 11)7 of the Code, and that the 
facts proved brought the accused within its 
danger, and he was rightly convicted :—Held, 
also, that s.-s. 2 of s. 204 of the Code stands 
by itself, and that the exception contained in 
it expressly limited to the first part of that 
section, and it should not be read into s. 
197. Rex v. Hanrahan, 22 Occ. N. 228, 3 
O. L. H. 659. 1 O. W. R. 346.

Keeping; House of Ill-fame—Con
viction—Evidence. Rex v. Martin, 1 O. W 
It. 429.

Lottery—Disposing of Property by Chance 
—Device—Verdict.]—Upon a case reserved 
for the opinion of the Court as to whether 
the interposition of a condition that the win
ner of a prize in a lottery should shoot a 
turkey at fifty yards in five shots, or, if a 
lady, that she could choose a substitute to 
shoot for her, would prevent a conviction un
der s. 205 of the Criminal Code, 1892, it 
was stated that the evidence shewed that any 
person could easily shoot a turkey under 
the circumstances:—Held, that it was a 
question for the jury whether the making of 
that condition was intended as requiring a 
real contest of skill, or merely as a device 
for covering up a scheme for disposing of 
the property by lot : that the verdict of guilty 
involved a finding that it was merely a device; 
that the evidence set out in the case justified 
that finding; and that the conviction should 
be affirmed. Rex v. .Johnson, 22 Occ. N. 
125, 14 Man. L. R. 27.

t
Malicious Neglect to Provide 

Necessaries—(’hud’s Death — Want of 
Medical Aid—Aiding and Abetting.] — The 
prisoner, an elder of the sect “ Catholic 
Christians in Zion" or “ Zionites,” was in
dicted for aiding and abetting and counselling 
in his actions one who neglected to provide 
two of his young children under six years 
of age with medical attendance and remedies 
when sick with diphtheria. Both children 
died. The prisoner knew that the children 
had diphtheria, and knew that it was a dan
gerous and contagious disease ; that the ordin
ary remedies would have prolonged their lives, 
and in all probability would have resulted in 
their complete recovery :—Held, that medical 
attendance and remedies are necessaries with
in the meaning of ss. 209 and 210 of the 
Criminal Code, and anyone legally liable to 
provide such is criminally responsible for 
neglect to do so. So also at common law. 
Concientious belief that it is against the 
teachings of the Bible and therefore wrong 
to have recourse to medical attendance and 
remedies is no excuse. Rex v. Brooks, 22 
Occ. N. 105, 9 B. C. R. 13.

Maliciously Killing Cattle—Rebutting 
Implied Malice—Mens Rea—Verdict—Refu
sal of Judge to Receive.]—On a charge of 
unlawfully and maliciously killing cattle (un
der It. S. C. c. 43), it appeared that the 
animal was killed by the prisoners, when it was 
in a helpless and dying condition, and that 
the prisoners thought it was an act of mercy

to kill it :—Held, that the killing was not 
malicious; that the implication <>f malice 
was rebuttable, and had been in fact rebut 
ted, a mens rea on the part of the prisoners 
being disproved. Power of tria! Judge io 
refuse a particular verdict considered. I: 
gina v. Mennel, 1 Terr. L. R. 487.

Manitoba Grain Act—Offences Again.a 
—Station Agent—Allotting Cars to Shippers.] 
—Where a farmer who is not an elevator 
owner, lessee, or operator, has grain stored 
in a special bin in a farmer’s elevator at a 
railway station where grain is shipped, and 
has also grain stored in another elevator nt 
the same point, in common with other grain, 
for which he holds storage tickets, it is not 
a violation of the Manitoba Grain Act and 
amendments for the station agent to refuse 
to recognize the farmer as an applicant mid 
to recognize his order in the order book for 
a car or cars to ship out his grain. 1. Where 
a farmer has made order for cars in tin- 
order book at the station, and all applicants 
for cars who had made order prior to bis 
had each obtained one car, but not sufficient 
cars to fill the orders, while the farmer had 
not yet been allotted a car by reason of the 
shortage, and the agent out of the next cars 
which arrived refused to award him a car, 
but awarded them to those who had already 
received each one car, there was a violation 
of the Act. 3. Where each of the prior appli
cants had been supplied with one car nt the 
time when the farmer gave his order, hut on 
the day previous there had !>een a surplus 
of cars after each prior applicant lmd been 
given one, and such surplus was distributed 
among them, but their orders still remained 
unfilled, it was not a violation of the Act 
for each agent to allot to each of the prior 
applicants a car from a lot which arrived in 
be loaded on the day of the farmer's appli
cation, and to refuse him one. 4. Where a 
farmer who had grain to ship made order 
for one car in the order book, requiring it 
to be placed at the loading platform to lie 
loaded, and the agent allotted a car each to 
the elevator companies having elevators at 
the point, but whose orders were subsequent 
to the farmer's and refused to allot him one, 
there was a violation of the Act. In re Cas
tle and Beniot, 23 Occ. N. 143.

Manslaughter — Endangering Human 
Life—Indictment of Corporation.]—Under s. 
213 of the Criminal Code a corporation may 
be indicted for omitting, without lawful ex
cuse, to perform the duty of avoiding danger 
to human life from anything in its charge 
or under its control. The fact that the con
sequence of the omission to perform such 
duty might have justified an indictment foi 
manslaughter in the case of an individual, 
is not a ground for quashing the indictment. 
As s. 213 provides no punishment for the 
offence, a corporation indicted under it is 
liable to the common law punishment of a 
fine. Judgment in 7 B. C. It. 247, 20 Occ.
N. 289, affirmed. Regina v. Union Colliery 
Co., 21 Occ. N. 153, .8. C\, sub nom I mon 
Colliery Co. v. The Queen. 31 S. C. It- 81,

Manslaughter—Master and Servant — 
Negligence.]—The deceased, n lad of about 
15, was engaged by the prisoner as a farm
hand, on the terms of receiving for nil 
work bis board, lodging, and clothing. »e 
died on the 14th February, after having been
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io the prisoner’s employment about nine 
months. Death was caused by the gangren
ous condition of many parts of his body 
resulting from frost bites. He was in the 
habit of wetting his bed, and on this account 
was made to sleep in the stable, and had 
slept there for two or three months up to 
the 10tb February. From the 1st to the 
10th February the weather was excessively 
cold. The lad's fingers had been badly fro
zen at least three weeks before his death, 
and it was found that the prisoner must be 
taken to have known it for that length of 
time; nevertheless, he paid no attention to 
it till the 10th February. During the night 
of 9th-10th February, the deceased's feet were 
frozen solid to the ankles ; this was discov
ered by the prisoner, who then took him to 
the house. It was found that the lad be
came so frozen, by reason of the earlier frost
bites rendering him unable to attend to him
self properly, and his being left without 
assistance in the stable in excessively cold 
weather. The prisoner, on bringing the lad 
to the house, attended to him personally, 
asked a neighbour for a remedy for frost
bites, drove to a physician, got from him a 
prescription for frost-bites, but did not dis
close to him the serious condition the lad 
was in. On and after the 10th February, 
the lad was helpless, and died on the 14th 
February. The prisoner had means to pro
cure medical attendance :—Held, that, in 
view of the age of the deceased, the circum
stances of the country, the fact of there be
ing no provision for maintaining poor people, 
it was the duty of the prisoner, as master, 
towards the deceased as his servant, to have 
taken care of him, and that by his omission 
to do so he was guilty of gross negligence, 
to which the lad's death was attributable, 
and that, therefore, the prisoner was guilty 
of manslaughter. Regina v. Brown, 1 Terr. 
L. R. 475.

Manslaughter — Parent's Omission to 
Provide Necessary Medical Treatment for 
Child—Legal Duty—Lawful Excuse—Religi
ons Belief—“ Necessaries " — Admission of 
Evidence •— Judge’s Charge.]—The word 
" necessaries " in s. 209 of the Criminal Code, 
which enacts that “ everyone who has charge 
of any other person unable by reason of de
tention, age, sickness, insanity, or any other 
cause, to withdraw himself from such charge, 
is under a legal duty to supply that person 
with the necessaries of life,” includes proper 
medical aid, assistance, care, and treatment. 
And, therefore, where the jury found that 
the prisoner, a Christian Scientist, had with
out lawful excuse omitted to provide medical 
treatment for his infant child, under sixteen 
years of age, when it was reasonable and 
proper that such treatment should be provid
ed, and that the child died from such neglect : 
—Held, that the defendant had been guilty of 
nu indictable offence under s. 210 of tne Code, 
which enacts that everyone who ns parent, 
guardian, or head of a family, is under a 
I •‘gal duty to provide necessaries for any child 
under sixteen, is criminally responsible for 
omitting without lawful excuse to do sq. 

Remarks upon the Judge’s charge as 
to “authorized” medical aid and upon the 
admission of evidence of cures believed to 
have been wrought by Christian Scientists, 
wn ns shewing good faith. Rex v. Lewis, 
gOn^N. 257, 8 O. L, R. 132, 2 O. W. R.

Municipal Corporation — Market Fees 
—Right to Possession.]—The defendant, a 
market clerk in the employment of the city 
of Montreal, had collected divers sums from 
persons exchanging market shills, by repre
senting that these sums were due and payable 
to the city on the exchange of their stalls 
for others. No such sums were payable to 
the city, and none were paid over to the 
city by the defendant. On conviction of the 
defendant for theft from the city of Montreal : 
—Held, Bossé and Hall, JJ„ diss., that the 
conviction could not be sustained. To con
stitute the offence of stealing, whether under 
s. ,'105, or 319 (a), or 319 (c), of the Cri
minal Code, there must be a right existing 
at the time of the taking, either to the owner
ship or to the possession of the property 
taken, which right the city of Montreal did 
not possess in the present case. Regina v. 
Tessier, 21 Occ. N. 48, Q. R. 10, Q. B.

Murder—Absence of direct evidence — 
Corpus delicti—Presumption of death—Crown 
counsel—Right of reply—Comment on failure 
of prisoner to testify—Crown case reserved 
—New trial. Rex v. Charles King t N.W. 
T.), 1 W. L. B. 348, 576.

Murder—< 'onstructive Offence—Unla wful 
Purpose — Common Design — Evidence — 
Judge's Charge—Finding of Jury—Verdict— 
.1/is trial.]—The prisoner and two other men 
were in lawful custody in a cab, when loaded 
pistols were thrown in by an unknown per- 
sou, and all three endeavoured to escape by 
using the pistols. In the struggle which 
ensued one of the constables in charge of the 
three men was shot and killed by one of the 
prisoners. The trial Judge told the jury that 
there was no evidence of common design" up to 
the moment the pistols were thrown in, yet if 
at that moment, before the shot was fired 
that killed the constable, the three men re
solved to escape from lawful custody, each 
was responsible for the acts of the other. The 
jury after some consideration asked the 
Judge to repeat his charge as to the resolu
tion to escape, and he did so in different 
words. The jury did not agree as to 
whether the prisoner actually fired the shot 
which killed the constable, but found the 
prisoner guilty on what their foreman called 
the second “ count,” and their verdict was 
recorded with their consent as one of 
“ guilty,” with a clause added as to their 
inability to agree as to whether the prisoner 
fired the shot :—Held, having regard to the 
evidence and s. 61 (2) of the Criminal Code, 
that the offence being murder in the actual 
perpetrator, was murder in the prisoner, 
even if he were not the actual perpetrator. 
2. That there was nothing in the charge nor 
in the subsequent instructions to the jury, 
both of which must be read together, of which 
the prisoner could properly complain. 3. 
That the finding of the jury was a proper 
one, and there was no mistrial. The fore
man in speaking of “ counts ” was referring 
to the two branches of the case; but the 
verdict was that recorded and acknowledged. 
Rex v. Rice, 22 Occ. N. 225, 4 O. L. B. 223, 
1 O. W. R. 399.

Murder—Evidence—D yi n g Declaration— 
Indian Woman—Hearsay Evidence.]—Before 
the death of an Indian woman, for whose 
murder the prisoner was being tried, a state
ment was obtained from her in the following
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way. A justice of the peace swore an Indian 
to interpret the statement the woman 
was about to make ; a constable then 
asked questions through the interpreter, and 
a doctor wrote down what the interpreter 
said the woman’s answers were. The doctor 
and the justice of the peace then signed the 
statement. To some of the questions the wo
man indicated her answers by nodding her 
head. At the trial the statement was tend
ered as a dying declaration, and the doctor, 
the justice of the peace, and the constable 
identified the statement; the interpreter de- 
posed that he interpreted truly, but lie gave 
no evidence as to what the woman really did 
say :—Held, disapproving ltegina v. Mitchell, 
17 Vox C. V. 508, that the statement was ad
missible as a dying declaration ; also that it 
had been properly proved. An Indian wo
man's statement that she thinks she is go
ing to die is a sufficient indication of such a 
settled hopeless expectation of immediate 
death as to render the statement admissible 
as a dying declaration. A dying declaration 
may be obtained by means of questions and 
answers, and if it is reduced to writing it ip 
sufficient if the answers only appear in the 
writing. Rex v. Louie, 23 Occ. N. 274, 10 
b. V. K. 1.

Murder — Evidence of Guilt—Continued 
Silence of Prisoner—Story in Witness Box 
—Inference—Judge's Charge—New Trial— 
Evidence in Rebuttal — Cumulative Testi
mony. J—The prisoner, who was tried and 
convicted of murder, although he had ample 
time and opportunity to tell all he knew’ 
concerning the crime both to the authorities 
and others, maintained a complete silence re
specting it, with the exception of some bald 
assertions of his innocence, until he went 
upon the witness stand at the trial to give 
evidence on his own behalf, when he admit
ted being present at the doing of the deed, 
but charged it upon one G., a young com
panion, who was with him, and who, before 
and at the trial, lmd alleged the prisoner's 
guilt. The Judge, in charging the jury, told 
them that they were entitled to take this con
tinued silence of the prisoner into considera
tion, and after deciding whether or not such 
silence proceeded from a consciousness of guilt 
and a desire to spring a defence upon the 
Crown, which it might not be able to meet, 
they might therefrom draw an inference ns 
to his guilt or innocence. He further in
structed them that this continued silence of 
the prisoner was an element that might assist 
them in determining the amount of credence 
that ought to be given to the story told by 
the prisoner in the witness box :—Held, that 
the charge was correct in both respects ; and 
even if erroneous, as in the opinion of the 
Court no substantial wrong or miscarriage 
had been occasioned thereby, such error was 
cured by proviso ( f) of s. 740 of the ('ode. 
The witness G.. in the original case of the 
Crown, swore that the murder had been com
mitted about three o’clock in the afternoon, 
and that he and the prisoner were hack in 
the city about five o’clock. The prisoner 
swore that the crime was not committed until 
about five o’clock, and that the clocks were 
striking six when he and (1. were coining back 
to the city. The Crown, by permission, then 
called a witness to contradict the prisoner 
as to the time of G.'s return to the city : 
and the Judge allowed the prisoner’s counsel 
to put in a witness in reply :—Held, that 
the evidence so put in by the Crown was

contradictory ; and further, as it was in 
the discretion of the Judge in what or<l>-r In 
would receive evidence, and as the prime..* 
had had the opportunity of replying, of which 
he had taken advantage, that a new trial 
on the ground that such evidence was cumu
lative should be refused. Rex v. Uiggmr. 
30 N. It. Reps. 18.

Murder — Judge's Charge—Murder or 
Manslaughter — Benefit of Doubt.]—Where 
the Judge in a trial for murder concludes 
h(s charge thus.—“ The verdict of the jury 
is generally resumed in a few words 
solemn words of guilty or not guilty," he is 
not supposed to direct the jury to bring in 
but one of the two verdicts of guilty or nut 
guilty of murder, if in other parts of his 
charge he has sufficiently pointed out tIn
distinction between murder and manslaughter 
and instructed them ns to their duty to find 
whether the prisoner acted with or without 
intent to kill. Where the Judge considers 
that no doubt exists, he is not obliged to 
instruct the jury that the prisoner is entitled 
to any doubt they may entertain, such a 
course being more likely to impede than to 
assist them in the discharge of their duty. 
Rex v. Fouquet, Q. R. 14 K. B. 87.

Murder—Manslaughter — Definitions — 
Judge's Charge — Failure to Instruct 
Jury — Failure to Object to Charge — 
New Trial—Evidence—Rebuttal.]—It is the 
duty of the Judge in a criminal trial with 
a jury to define to the jury the crime charged 
and to explain the difference between it am! 
its cognate offences, if any. Failure to so 
instruct the jury is good cause for granting 
a new trial, and the fact that counsel for 
the accused took no exception to the Judge’s 
charge is immaterial. 2. After the cases for 
the Crown and defence were closed, the Crown 
called a witness In rebuttal, whose evidence 
changed by a few minutes the exact time 
of the crime ns stated by the Crown’s pre
vious witnesses and which tended to 
weaken the alibi set up by the accused:— 
Held, that to allow the evidence was entirely 
in the discretion of the Judge, and there was 
no legal prejudice to the accused, as lie was 
allowed an opportunity ta cross-examine and 
meet the evidence. Rex v. Wong On and 
Wong Goic, 24 Occ. N. 384, 10 B. C. R.

Nuisance—Indictment of Electric Hail- 
way Company—Endangering Lires of Public 
—Negligent Operation of Cars—Want of Pro
per Appliances—Fenders—Cars Running Re
versely.]—Case i reserved by Chairman of 
the General Sessions of the Peace for the 
county of York, upon an indictment and con
viction of defendants for a nuisance, consist
ing in the negligent operation of the earn, 
without proper appliances, etc., so as to en
danger the lives and safety of Ilis Majesty* 
subjects, etc. It was alleged that defendants 
were authorized to operate a street railway 
on certain streets in the city of Toroni". 
and in doing so were under a legal duty to 
take reasonable care and precaution to avoid 
endangering the lives and safety of the public, 
but without reasonable excuse neglected to 
take such precautions and did thereby en
danger the lives and safety of the public and 
thereby committed a common nuisance. It 
was shewn that at one end of a double tract- 
ed street that there was used what is called 
a “ Y.” and the cars were backed on a single
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track for about a quarter of a mile. There 
wis no fender, headlight, nor gong used while 
hacking this distance, which made it very 
confusing to persons crossing the street to 
tell which way the cars were going. Eliza
beth Ward, in attempting to cross the street 
in the dark, was knocked down and killed 
by a car backing up this track:—Held, de
fendants were properly convicted, it being a 
common nuisance either at common law or 
under s. lill aud the first part of s. 192 of 
the Code. Rex v. Toronto It. IV. Co., 4
0. W. R. 277, 5 O. W. It. «121. 10 O. L. It.
26.

Obstructing Distress—Omm on Crown 
to Trim■ Legality of Distres»—Criminal Codé, 
i. m (2).]—Section 144 (2) of the Cri
minal Code enacts that everyone is guilty of 
un offence . . . who resists or wilfully
obstructs any person ... in making
any lawful distress :—Held, that it de
volves on the prosecution under this section 
to prove the existence of all the ingredients 
which go to make up the offence, one of which 
is the legality of the distress, as for example, 
in this case, that there was rent in arrear. 
It xvas necessary therefore for the Crown to 
shew that rent was due and in arrear. Ilex 
v. Hamm. 24 Occ. N. 10, « O. L. R.
2 0. W. R. 903.

Obstructing Divine Service — Indict
ment—Proof of Lawful Authority—Owner
ship of Church Ituilding.]—1. An indictment, 
under s. 171 of the Criminal ('ode, for un
lawfully obstructing or preventing a clergy
man or minister, by threats or force, in or 
from celebrating divine service or otherwise 
officiating in any church, chapel, &c., is suf
ficient without allegation that the clergyman 
or minister obstructed was, at the time of 
the offence, in lawful charge of the church, 
chapel, &c. 2. To support a prosecution 
under that section, however, it must be 
proved at the trial that the clergyman or 
minister obstructed was, at the time of 
the alleged offence, either the lawful incum
bent of the church or was holding service 
with the permission of the lawful authori
ties of the church. 3. A church building 
'■rooted by a congregation of one religious 
body remains the property of those who ad
here to that body, although a majority of the 
congregation afterwards decides to join an
other or religious body, and assumes to appoint 
a clergyman or priest to hold services in the 
church, and those who are opposed to such 
appointment may lawfully prevent or ob
struct the person so appointed from officiat
ing in the church. Ilex v. Wax y l Kapij, 
15 Man. I,. R. HO, 1 W. L. R. 130.

Obstructing Officer— Seizure of Chattel 
~Conditional Sale.]—The retaking of posses
sion of a chattel by tin* vendors thereof under 
the provisions of a conditional sale agreement, 
is not a seizure within the meaning of the 
t rim mal (’ode, s. 144, h.-h. 2 < b), so as 
to subject the purchaser of the chattel, who 
in good faith disputes the right to retake it. 
to the penalty prescribed in that sub-sec- 
in !{,x v- ‘'>ha»d. 24 Occ. N. 126, 7 O. 
1- R. 190, 3 O. W. R. 293.

r Obstruction Df Highway—Conviction 
oiMS eight of evidence—New trial—Direc- 
ion to jury—Proof of original survey—Onus. 

"** v- Hotter, 1 O. W. R. 780.

Obstruction of Officer of Law—Huiliff 
—Exec a tiny Writ of llcplerin — County 
Court — Absence of Jurisdiction.]—Section 
204 of the County Courts Act, R. S. >1. c. 
33, does uot authorize the issue of a writ 
of replevin out of the County Court of any 
County ( "ini division except that in which 
the go-■ : to be replevied are situate. Foi 
tin- construction of the provision in that sec- 

! tion as to the Court out of which the writ 
I is i issue, it is prop-'i to look at the prior 

enactments of which that section is a revi
sion: and in that light the words " other
wise ordered " should be held to apply only 
to un order changing the place of trial and 
not to give power to order tin- issue of the 
writ out of the Court for any County Court 

| division other than thaï in which the goods 
| to be n-plevied are situate. An order of n 
1 County Conn Judin for the issue of a writ 

of replevin mil of such other County Court, 
and the writ issued thereunder, arc wholly 
ultra vires aud void, aud afford no protection 

! to the officer attempting to execute the writ;
and the owner of the goods described in the 

i writ cannot he convicted under s. 144 of 
the Criminal Code, 1892, for unlawfully ob- 

' structing or resisting the officer in the exe
cution of his duty, because lie by force pre
vented the bailiff from taking the goods under 
the writ. Morse v. James, Wilies 122, fol
lowed. Parsons v. Lloyd, 2 W. B1. 845, and 
Collett v. Foster, 2 11. & N. 3(K), distin
guished. Ilex v. Finlay, 21 Occ. N. 419, 13 
Man. I* R. 383. .

Ownership — Evidence—Depositions of 
! Witness at Preliminary Inquiry.] — Held.
! Rouleau, J., dissenting, upon n Crown case 
1 reserved after a conviction for theft, that 
| the production of the steer's hide with the pro- 
j seen tor’s brand and earmarks only upon it.
! and the evidence of the prosecutor that he 
| had owned and had never parted with the 
I steer from which the hide had come, were 
I sufficient to justify the trial Judge in finding 
J tlmt the steer in question was the property of 
j the prosecutor. (Sec. G3 & 94 V. c. 49, s.
I 707 A, and 1 Edw. VII. e. 42, a. 707 A.) :— 

Held, per curiam, that evidence that a wit
ness at the preliminary inquiry was a cor- 

I poral in the N. W. M. Police, that he had 
| been sworn in as a member of Strathconn's 

Horse, that he had left the post at which 
lie had been stationed to join the latter force,

; and that, in the opinion of the deponent, 
j if he had left the latter force lie would have 
I returned to such post, which fact would there- 
i upon have become known to the deponent.
| was sufficient evidence of the absence of such 
j witness from Canada to justify the admis- 
I sion as evidence at the trial of the deposition 
I of such witness taken at the preliminary 
1 inquiry ; and that the question was one 
, to be decided by the trial Judge. Regina v. 

Forsythe. 4 Terr. L. R. 398.

Perjury—Affidavit in Pending Civil Cause 
—Several Charges—Duty to Consider Affida
vit as a Whole—Charge not in Information 

: —Consent—Literally True Statement—Crown 
! Case Reserved—Form of.]—The defendant.
1 was convicted in a County Judge’s Criminal 

Court on several charges of perjury, alleged 
to have been committed in connection with 

I an affidavit sworn to in a cause pending 
j in the Supreme Court. Oue of the charges 
! wus not contained in the information iu the 

magistrate’s Court, hut was preferred by the
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Crown prosecutor before the .fudge of the 
County Court, without the latter having in 
any way expressed his consent to the pre
ferring of the charge as required by the Code, 
s. 7711. Another charge was that defendant 
falsely swore that a sum of money was not 
received by him, whereas it was received by 
the firm of which the defendant was a mem
ber. There was no allegation that the de
fendant, knowing that the money had been 
received, corruptly swore, etc., and the state
ment ns sworn to appeared to have been 
literally true:—Held, that both convictions 
were bad, and must bo set aside :—Held, also, 
that the different allegations being contained 
in the one affidavit, the Judge was wrong in 
considering each charge separately, without 
reference to the other allegations in the affi
davit, and that lie was bound to weigh the 
statements as a whole in arriving at a con
clusion ns to the guilt or innocence of 
the prisoner:—Held, also, that it was not 
competent for the Judge to submit a question 
as to whether there was legal evidence to 
sustain the conviction, and send up the evi
dence for review, but that lie must state the 
effect of the evidence to support a certain 
charge and reserve the question as to its
sufficiency in point of law: Sembla, that 
the charge of perjury should not have been 
brought during the pendency of the civil ac
tion in the Supreme Court. Rex v. Cohn, 
30 N. 8. Reps. 240.

Perjury—Attempt to Incite—Bail — Re
cognizance—Jurisdiction of Justice of the 
Peace—Criminal Code.]—A defendant charg
ed with offering money to a person to swear 
that A., B., or C. gave him a certain sum of 
money to vote for a candidate at an election, 
was admitted to1 bail and the recognizances 
taken by one justice of the peace :—Held, 
that the offence was not an attempt to com
mit the crime of subornation of perjury, but 
something less, being an incitement to give 
false evidence or particular evidence regard
less of its truth or falsehood, and was a 
misdemeanour at common law, and that the 
recognizance was properly taken by one jus
tice1. who had power to admit the accused to 
bail at common law, and that s. 601 of the 
< 'ode did not apply. The common law juris
diction as to crime is still operative, notwith
standing the Code, and even in cases pro
vided for by the Code, unless there is such 
repugnancy as to give prevalence to the later 
law. Rex v. Cole, 22 Occ. N. 132, 3 O. L. II. 
380, 1 O. W. It. 117,

Perjury—Evidence of Clerk and Steno
grapher—Proof of Proceedings in which Of
fence Committed—Record Book — Imperfect 
Proof—- New Trial—Substantial Wrong or 
Miscarriage.]—Crown case reserved by the 
Chairman of the General Sessions of the 
Peace for the County of Rrnnt. The pri
soner was convicted for perjury. The only 
evidence was that of the Clerk of Assize, 
who swore the prisoner was cylled as a 
witness at a certain trial; and that ns Clerk 
of Assize lie had sworn the prisoner on said 
trial, and lie produced his record book which 
he kept as Clerk of Assize, in which he had 
entered as a witness sworn on said trial the 
name of the prisoner, whom he identified ns 
a witness who had been sworn by him ; and 
that of the court stenographer ns to the 
evidence the prisoner had given at the 
sah, trial :—Held, the law had simplified

I the proof in such cases under s. <191 of tue 
Criminal Code, viz., “ A certificate containing 
the substance and effect only of the indict 

' ment and trial for any offence, purporting to 
be signed by the Clerk of the Court or other 
otficer having the custody of the records of the 

! Court whereat the indictment was trail, 
would be sufficient proof of the crime for 

1 which the prisoner was tried. This was 
absent and the conviction was not according 

| to law, since the crime was not legally prov
ed. The saving clause (s. 746 of the Code 

i that the conviction ought not (o be set aside 
as no wrong or miscarriage had been «lone 
in the mistake), which was invoked by the 
Çrown, did not apply and the conviction was 

! reversed and a new trial granted. Rex v. 
Drummond, 0 O. W. It. 211, 10 O. L. R. 
046.

Per jury—Judicial Proceeding—De Facto 
Tribunal—Jurisdiction.]—An information un
der It. 8. <j. Art. 5551, for trespass upon 
lands in the county of Huntingdon, in the 
district of Beauharnois, was laid, heard, and 
decided before the recorder of Valleyficld,

! an ex officio justice of the peace within the 
whole district, but who did not reside in the 

! county where the offence was charged to lutve 
! been committed, and was, therefore, without 
| jurisdiction to hear the case, as 11. S. <)., 
j Art. 5561, provides that such offences shall 
j be cognizable only by a justice or justices 
! resident within the county where the ofïenc 
l has been committed:—Held, affirming the 
| judgment in Q. It. 11 K. B. 477. that the 
l hearing of said charge by the recorder, acting 
. ns a justice of the peace having power to 
! hoar it, was a judicial proceeding within the 
| meaning of s. 145 of the Criminal Code, ami 
I that the appellant was rightly convicted for 

perjury committed by him upon such hearing,
I notwithstanding that the recorder had no 

jurisdiction over the subject matter of the 
I complaint. Drew v. The King, 23 Occ. X. 

148, 33 8. C. It. 228.
Personation and Perjury — Acquittai

! on former charge—Trial for perjury—Idem 
j tity of accused—“Autrefois acquit'" — R'-s 

judicata—Nemo bis vexari — Criminal Cod'1. 
i Rex v. Quinn, 6 O. W. R. 1011, 11 0. L 
i It. 242.

Personation of Voter—“ Referendum 
| —Ontario Liquor Act, 1902—Sentence - 

Police magistrate—Judicial discretion—Right 
| of appeal—Mandamus—Status of applicant 

—Informant. Re Denison, Rex v. Cate,
O. L. It. 104, 2 O. W. It. 152, 512.

Polygamy — Indian Marriage.]— An In- 
! dian who according to the marriage customs 
I of his tribe takes two women at the same 

time as his wives and cohabits with them.
I is guilty of an offence under s. 278 of the 
1 Criminal Code. Regina v. “Bears Shin 

Bone:’ 4 Terr. L. R. 173.
“Post Letter”—Letter Handed to Post

man.]—Within the meaning of 52 V. c. 2j>, 
s. 2 (D.), a letter handed to a postman, in 
the post office itself, is a letter “confiée a 
la poste" (post letter), and where the prat- 
man steals such letter he may he convicted 
under s. 326 (c) of the Criminal Code. nft 
v. Trtpanicr, Q. R. 10 K. B. 222.

Prize-fighting—What Constitufca.]--Th' 
defendants advertised a boxing exhibition,
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which was held in n public hall, and was 
accompanied by all the particulars and cir
cumstances of a prize-fight. Complainant 
submitted that the accused came within the 
provisions of the statute; and on behalf of 
the defendants it was contended that the 
encounter was merely a scientific boxing par
ade, and moreover a sham fight not forbidden 
bv law :—Held, that, as the proof adduced es
tablished that the encounter in question was 
accompanied by all the circumstances and 
elements which constitute a prize-tight, the 
defendants committed an infraction of the 
law. Criminal Code, ss. 92-95, for which 
they must be found guilty. Steele v. Mabcr, 
y. 'll. 19 8. C. 392.

Procuring Personation — Liquor Act, 
1902—Ontario Election Act — Conviction. 
Kcr v. Coulter, 0 O. L. It. 114, 2 O. W. It. 
523.

Public Slander.|—Slandering a person 
in it public restaurant is not an offence ,nder 
s. 207 of the Criminal Code. J\,eirr v. 
1‘lnmondon, y. It. 20 8. C. 288.

Rape — Attempt to commit—Failure of 
I'rowu to shew that prosecutrix not wife of 
prisoner—Objection - Leave to appeal. Rex 
V. Mullen, 5 O. W. R. 451.

Rape- Evidence—Complaint—Particulars 
of—Interval—Civil Action — Relations with \ 
Accused after Offence.]—1. On a trial for 1 
rape, the fact that the injured person made 
a complaint and the particulars or details 
of the complaint are admissible as evidence 
in chief for the prosecution to confirm the 
testimony of the injured person and disprove 
consent on her part; and nong the parti
culars the name of the person whom site 
accused of the offence may be stated. 2. 
While the injured person should make her 
complaint as soon as possible after the com
mission of the offence, yet no specific time for 
such complaint being fixed by law, evidence 
may be admitted of a complaint made by her 
to her mother seven days after the offence ; 
but the Jury may and should weigh the inter
val which > lapsed before complaint was made, 
when considering the probability of its truth.
3. Evidence that civil suits for damages based 
on the alleged commission of rape, have been 
instituted by the tutor of the injured person , 
la minor) on her behalf, and also by her 
mother, may be excluded as irrelevant on the ' 
trial for rape, unless it be first proved that 
the injured person and her mother had stated, 
or let it be inferred, that the accused was 
innocent of the offence charged, and that they 
had appeared to be desirous of extorting 
money from him. In such case, the fact 
that civil actions had been instituted would 
be corroborative evidence. Judgment in Q.
“• 9 Q- B. 147 confirmed. 4. Evidence that 
the accused and the injured person were on 
friendly terms after the commission of the 
alleged offence, and that she angrily resented 
the interference of her mother when the lat
ter wished to put an end to such intimacy, 
should have been admitted, such evidence be
ing important to enable the jury to judge 
whether or not there was consent on the part 
of the person injured. Judgment in y. R. 9 
f. B. 147 reversed. Rex v. Riendeau, Q. R.
10 K. B. 584.

Receiving Stolen Goods — Conviction 
lor-C forge of Theft.]—Under s. 713 of the

| Criminal Code, a conviction for receiving 
j stolen goods cannot be sustained where the 
j charge was housebreaking accompanied with 

theft. Regina v. Lamoureux, 21 Oct'. N. 
49, y. R. 10 y. R. 15.

Receiving Stolen Property — Indict
ment for—Prior Conviction for Stealing — 
Right to Inspect Information and Deposi- 

I fions.]—By s. 11 of It. S. O. 1897 c. 324. “a 
! person affected by any record in any Court 
: in this province, whether it concerns the 

King or other person, shall be entitled, upon 
payment of the proper fee, to search and exa
mine the same, and to have an exemplification 
and a certified copy thereof made and deli
vered to him by the proper officer.” The 

j applicant was committed for trial at the Ses
sions upon three charges of receiving cattle 

| stolen from C. and two other persons, know
ing them to have been stolen. At the pre- 

I vious Sessions three persons were convicted 
of having stolen cattle from C., one of whom 

| and two others were also convicted at the 
i same Sessions of having stolen cattle from S.
1 No charge was pending against the applicant 

of having received cattle stolen from S. :— 
Held, that in such cases the question is 

i whether the applicant would be affected by 
the records which he sought to examine, ami 
that, while he might be so affected as regards 
the cattle stolen from ('., and so entitled to 
the inspection asked for. lie was not as re
gards those stolen from S. In re Chantier 
and Clerk of Peace of Middlesex, 24 Occ. 
N. 355, 8 O. L. R. Ill, 3 O. W. R. 761.

Resisting Bailiff Distress for rent —
I Necessity for proof of rent in arrear—Lawful 

distress—Rescue before impounding. Rex v. 
//arrow, 2 O. W. R. 903.

Resisting Distress — School Taxes —
I Evidence— Notices—Canada Evidence Act—
I “ Proceeding."]—On the trial of an accused 

on a charge of having unlawfully resisted 
and wilfully obstructed an official trustee of 

j a school district in making a lawful distress 
! and seizure, the production ol' the tax and 
j assessment rolls of such school district, with 

entries thereon of the dates of the mailing of 
the notice of assessment, and of the tax notice 
to the accused, and of the tMisting of such tax 
roll, initialled with what purports to be the 
initials of the official trustee of such school 
district, is evidence of the mailing of such 
notices and of the posting of such tax roll. 
Such prosecution is a “ proceeding ” within 
the meaning of s. 2 of the Canada Evidence 
Act, 1893. Rex v. Rapa y, 5 Terr. L. It. 307.

Seduction of Girl under 16—Evidence 
— Corroboration — Functions of Judge and 
Jury.]—In a prosecution under the Criminal 

| Code, s. 181, for the seduction of a girl under 
16, in addition to the evidence of the girl, 
evidence was given by other witnesses to the 
following effect :—That the accused and the 
giil were found in a house alone ; that the 
accused came out partly dressed ; that he was 
then leaving sheep ( which were in his 
charge) unattended and refused to go with 
the witness to go where the sheep were ; that 
before he was charged with any offence he 
stated to the witness “ that he had been ad
vised if he could get the girl away and marry 
her, he would escape punishment Held, 
that the girl was corroborated in some ma
terial particulars by evidence implicating the
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accused, within the intention o£ the Criminal 
Co le, s. 084. Semble, that the fact that the 
ac used, in giving evidence on his own behalf, 
stated that be had first had connexion with 
tin- girl at a date after she had reached 10, 
while one of the witnesses for the prosecu 
lion stated that the unused, two mouths be
fore that date, had admitted with reference 
to the girl that he had “ got there,” might, 
though this admission was made after the 
girl hud reached 10, be taken into considera
tion with the other facts as tending to impli
cate the accused. Whether there is any 
corroborative testimony is a question for the 
Judge, but if there is any such testimony, 
the sufficiency of it. and the weight to be 
given it, is for the jury, unless of course the 
corroboration is so slight that it ought not 
to be left to the jury at all. Regina v. Wyte,
2 Terr. L. It. 103.

Seduction — “ Under Promise of Marri
age " — Oire< lion to Jury — Mistrial — New 
Trial.] — The words "under promise of 
marriage ” in 50 & 51 V. c. 48, s. 2, substi
tuting a new section for U. S. C. C. 157, 
s. 4 (Criminal Code, s. 182), signify " by 
means of a promise of marriage.” Where 
therefore the trial Judge directed the jury 
that the intention of the section was to im
pose a punishment for the seducing of 
young women under 21 by men over 21 to 
whom they were engaged, and the jury ren
dered a special verdict us follows : “ The ver
dict is that the prisoner promised to marry 
F. S. in June, 1802, with the intention of 
carrying out his promise, but in November of 
the same year he seduced her, at the same 
time renewing his promise of marriage, and 
in our opinion no other man had connection 
with her:”—Held, that there had been a mis
direction and therefore a mistrial ; and a 
new trial was ordered. Regina v. Walker, 1 
Terr. L. it. 482.

Selling Beverage in Bottle with 
Name of Another on it — Unregistered 
Name—Criminal Code, ». WJ ( M • 1—Defend
ant, a ginger ale and soda water manufac
turer, tilled four bottles having another like 
manufacturer's name permanently affixed 
thereon, and placed them upon the market 
for the purpose of sale. Defendant was con
victed therefor under Criminal Code, s. 441) 
(b), which enacts that “Every one is guilty 
of an indictable offence who, (b) being a 
manufacturer, dealer, or trader, or a bottler, 
without the written consent of such person, 
trades or traffics in any bottle or siphon 
which has upon it the duly registered trade 
mark or name of another person, or fills such 
bottle or siphon with any beverage for the 
purpose of sale or trade. Defendant pleaded 
name not duly registered. Plea admitted:— ! 
Held, it was not necessary that such name ! 
should he registered as a trade mark, the | 
object of the legislation evidently being to 
prevent, as far as possible, the easy com
mission of u fraud of that kind. In the 
French version of the Code the words are 
“ la marque de commerce dûment enregistrée 
ou le nom d'une autre personne," which more 
plainly indicate that the words “duly regis
tered " are confined to the trade mark and 
do not apply to the name; s.-s. 2 of s. 441) 
supports this construction. Rex v. Irvine,
5 O. W. It. 352. U O. L. It. 889.

Shooting with Intent—Justification — 
Questions for Jury—Misdirection.]—The de

fendant, who was employed as watchman and 
special constable, was in the act of arr-sting 
1*. for committing a disturbance, wla-u he 
received a blow from behind which <u. s 
head. Turning, he saw M. immediately b. - 
hind him, and, supposing him to be the per
son by whom the blow was struck, tried i<> 
arrest him. M. ran away, followed by tin 
defendant, who had in his hand a 'small 
stick. Near the station of which th de
fendant was in charge, this stick was wrested 
from him by E. 1\, who had followed with u 
number of others, and, in the disturbance 
which followed, during which, according to 
the defendant, one of the persons present 
raised a stick in a menacing manner and 
threatened to smash his br.iins out, the de
fendant drew a revolver, and fired two shots, 
one of which struck E. I", :—Held, setting 
aside the conviction of the defendant for 
shoo'ing with intent to do grievous bodily 
ham . that it was misdirection on the part 
of the trial Judge to charge the jury that 
there was no concerted attack upon the de
fendant, and no assault at the time the shots 

I were fired, that the assault was over, and 
I that those present were not within striking 
i distance, these being questions for the jury. 
I The assault upon the defendant having k-en 
; admittedly committed without provocation, 

the questions for the jury were: (1) whether 
; the defendant hud any intention of causing 

grievous bodily harm, and if not, (2) whether 
he used any more force than was necessary: 
—Held, further, that, under the Code, s. 45. 
defendant being justified if the force used 

i by him was not meant to cause death or 
grievous bodily harm, or was no more than 

! was necessary for the purposes of self- 
defence, and there being evidence which, if 
believed, would have enabled the jury to find 

I lor the defendant, the trial Judge erred in 
charging the jury that there must !)•- evidence 
that the defendant could not otherwise pre
serve himself from death or grievous bodily 

j harm. Rex v. Ritter, 30 N. S. Heps. 417.

, Theft—Conductor of train taking money
j from passengers and allowing free transporta

tion—-Jurisdiction of justices—Conviction- 
Suspended sentence—Costs. Rex v. J/cLen- 
mm I N.W.T.), w. !.. it. 287.

Theft—Conversion—Misdirection.] — The 
mere fact of a person convening to his own 
use goods found by him does not of itself as 

j a matter of law make him guilty of theft. 
Where, on the trial of a charge of theft, the 
jury after retiring asked the question. 
“ Does raising a temporary loan on anything 
found constitute theft?" and the Judge 
answered “ Yes — Held, that the answer 
was equivalent to a direction that us a matter 
of law the accused was guilty, and was a 
misdirection. Regina v. Slavin, 35 N. B. 
Iteps. 388.

Theft—Discharge of accused at prelimin- 
I ary inquiry—Subsequent committal by same 

magistrates—Indictment — Validity—Dgposi- I tions at first inquiry not before grand jury. 
Rex v. liannay (B.C.), 2 W. L. It. 543.

Theft—Evidence—Ont/a.] — On a charge 
I of theft of goods from a store, evidence of the 
! finding In the prisoner's bouse of the JW™
1 and of keys fitting the store doors, and of the 

fact that the goods were in the store exposed 
1 for sale at the time of the alleged theft and
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bud uot been sold, is sufficient to put the 
onus upon the prisoner of accounting for his 
possession. In such circumstances, it is not 
necessary for the Crown to prove that the 
goods had uot passed from the possession of 
the owners by some means other than sale. 
Rex v. Theriault. 11 B., C. K. 117.

Theft — Evidence of former offence — 
Acquittal—Judge's charge. Hex v. Menard, 
2 U. W. R. 900.

Theft—Juvenile Offender — Imprisonment 
—Warrant of Commitment—Defect—Amend
ment— Discharge.]—The defendant was de
tained under a warrant of commitment from 
a magistrate, reciting a conviction of the 
prisoner before that magistrate, for the offence 
of fraudulently and without colour of right 
taking and converting to his own use one 
stove of the value of $5. the property of one 
W., with intent to deprive said \V. absolutely 
of the said stove. A return to an order in 
the nature of a habeas corpus made under It. 
S. X. S. c. 181, shewed that the prisoner was 
detained under a warrant of commitment 
made the 9th January, 1903, a copy of which 
was annexed, and that he came into the 
custody of the keeper of the home, under said 
currant, on said last mentioned day, and was 
etaiued on said warrant until the 22nd 

January, 1903, when, being still in custody, 
the magistrate caused to be delivered to the 
keeper of the home a certain other warrant of 
commitment, under which the prisoner had 
been detained ever since : — Held, ordering 
the discharge of the prisoner, that the return 
to the order was bad, because neither it nor 
the second commitment shewed that the 
magistrate intended to amend the first war
rant. or substitute the second one for it. 
In rc Elmy v. Sawyer, 1 A. & E. 843, fol
lowed. Hex v. Venot, 23 Occ. N. 71.

Theft—Magistrate's Conviction—J uvenile 
Offender—Place of Imprisonment—Duration 
of Sentence — Discharge—Order for Further 
Detention—Circumstances.] —The defendant, 
a youth of over 17 years of age, was charged 
before a magistrate with stealing a small 
sunt of money out of the contribution box of 
n church. The magistrate's return shewed 
that the defendant pleaded guilty, and was 
committed for two years to the Provincial 
Reformatory. He was taken to the Reforma
tory and sent on to the Central Prison and 
kepi th»re in custody under the warrant of 
commitment to the Reformatory. On a mo
tion for his discharge on the return of a 
habeas corpus :—Ileld, that there had been a 
miscarriage of legal directions in sending a 
lad of over 17 years of age to the Reforma
tory and in sending him on a sentence of two 
years to the Central Prison. Held, also, that 
*• 785 of the Criminal Code is intended to 
comprehend summary trial “ in certain other 
cases " than those enumerated in s. 783, and 
that when the offence is charged, and in 
reality falls under s. 783 (a), it is
to be treated as a comparatively petty 
offence with the extreme limit of incarceration 
hïed at six months under s. 787 :—Held, also, 
that, under the circumstances, this was not 
« case for further detention or the direction 
«further proceedings under s. 752 ; and an 
order for the defendant's discharge was 
wanted, liex v. IIay mi rd, 23 Occ. N. 48, 5 
0. L R. i o. W. R. 799.

Theft — Post Letter and Money — Evi- 
i denec — Confession —• False Statements ■—
] Person in Authority — Decoy Letter —
1 “Post Letter" — Addresses to Jury — Order 
; of — Reply — King's Counsel Representing 
I Attorney-General.] — Prisoner convicted for 
| stealing a post letter and of theft of 
I money. At the trial the post office in

spector was about to testify with respect 
to a statement or confession made to him by 
the prisoner, when counsel for prisoner 

I objected, and was allowed to examine the in
spector us to the circumstances in which the 
statement was made. Upon testimony thus 
elicited counsel for the prisoner contended 
that it was shewn that the statement or con
fession was not admissible, because it was 
made as he contended to a person in author
ity, and was procured by means of threats 
or inducements, or by false statements made 
by inspector to the prisoner. The statement 
was admitted in evidence. Counsel for 
prisoner also objected that the letter was uot 
a post letter within the meaning of the Act 
1 Edw. VII. c. 19, s. 1, it having been written 

I by the inspector as a decoy. Prisoner called 
no witnesses and his counsel contended on 
that ground lie had the right of reply. Trial 
Jud— ruled against him and Crown replied : 
—Held, 1. That there was no evidence that 

j the confession was obtained by means of 
j threats or inducements held oui, and evidence 
! was properly admitted ; 2. The letter in ques

tion was a post letter within the meaning of 
I the Act ; 3. Crown always had the right of 
I reply if its representative saw fit to use it. 
j See as to this last point, Rex v. Martin, 5 O. 

W. R. 317, 9 O. L. R. 218; Rex v. Ryan. 
3 Ü. W. R. 125. 9 O. L. R. 137.

Unlawful Assembly—Street Meeting—■ 
Conviction — Proof of Obstruction — 

! Vagrancy.]—The mere fact of holding a meet- 
j ing in a street does not necessarily imply the 
1 impeding or incommoding of peaceable passen- 
; gers, and proof of actual impeding or incom- 
: raoding is essential to justify a conviction.

2. Article 207 of the Criminal Code does not 
. apply to persons of general good character,
! hut is intended to apply to loose, idle, ami 
i disorderly persons ("aux vagabonds, aux de- 
l sœuvrés, ou aux débauchés.") Rex v. Knev- 

land. Q. R. 11 P It. 85.
Unlawful Making Contracts for Sale 

of Stocks - Keeping Common Gaming 
House — Stock Transactions on Margin — 

| Agent for Broker — Evidence — Onus — 
| Criminal Code—Aiding und Abetting.]—De- 
| fendant was convicted upon charges of un- 
! lawfully making contracts purporting to he 
I for the sale of stocks, goods, wares, or mer- 
I chaudise, in respect of which no delivery 
I ’hereof was made or received, without the 
1 bona fide intention to make such delivery, 
j with intent to make gain or profit by the rise 
| or fall in price of the stocks, goods, etc., con- 
I trnry to s. 201 of the Criminal Code, and of 
J being a keeper of a common gaining house 
I contrary to said section. The following were 
I submitted for the opinion of the Court ot 
I Appeal:—1. Does the evidence given on behalf 
| of the Crown prove an offence against sec. 
I 201 of the Criminal Code, under which the 
! indictment was laid? 2. Does the evidence 
I shew that the contracts charged in the first 
i and second counts of the indictment were 
| made or authorized by defendant ; and if the 
, evidence shews that defendant had no in- 
I terest in either of the transactions with which



467 CRIMINAL LAW. 468
be is charged in said counts except the pay- : 
nient of his commission, which was n fixed j 
amount, and was payable to him whether the 
price of wheat or of the stock, the subject of ! 
such transaction, rose or fell or remained 
stationary, can the conviction upon such 
counts or either of them lie sustained? 3. 
Does the evidence shew that the contracts j 
charged in the first and second counts of the j 
indictment were made within the Dominion of ( 
Canada and can the conviction upon said j 
counts he sustained? 4. Was the evidence of ! 
J. G. Beaty and Clarence W. Cady, received 
by the County Court Judge upon the trial of j 
the accused, admissible as evidence, and 
having been received should such conviction 
lie sustained? 5. Could defendant properly ; 
be convicted of an indictable offence under 
s.-s. 3 of s. 201 of the Criminal Code? (>. Is 
defendant liable to a penalty or punishment 
in respect of an offence under s.-s. 3 of s. 201 
of the Criminal Code, by virtue of s. 051 or I 
otherwise, under the Code or under the com- ! 
mon law. The evidence shewed that from the 
beginning of January, 1004, until the informa
tion was laid, some time after 1st March in 
the same year, defendant was occupying a room 
or office in tlie town of Niagara Falls, On
tario. in which he was carrying on a business 
under the name and style of Ilarkness & Col 
The nature of the business was learned from 
a circular issued by defendant, a copy of 
which was put in ns evidence. It was headed 
“ Office of Darkness & Co., Brokers, Stocks, 
Grain, and Provisions.” Defendant was not 
a member of the stock exchange at New York ' 
nor Chicago, and he did not deal directly ] 
with either of these cities. He claimed to be 
a branch or agency of a firm of operators ; 
known ns Richmond & Co., whose head office 
was in Pittsburg, Pennsylvania, with a 
branch in Buffalo, N.Y. Defendant swore 
that he did not know whether any member of 
the firm of Richmond & Co. was a member 
of either of these exchanges. When giving 
orders the persons who dealt with defendant 
deposited with him sums of money, never 
exceeding p tnargin of - per cent, in the case 
of stocks or 1 per cent, in the case of grain 
or provisions, out of which the defendant re
ceived a commission from the Buffalo office. 
Each order was telgrapbed to the Buffalo 
office, and the next day defendant handed to 
the customer a paper, signed “ Darkness & 
Co., brokers,” containing, amongst other 
tilings, a notification to the customer as
follows: “Mr.-------- . You have bought from
Richmond & Co., Pittsburg, at the price 
named in this memorandum, for delivery on 
demand, subject to the contract and notice 
and provisions above and herein." In the 
margin appear the words : “I consent and 
agree to the contract expressed hereon.” But 
the customer was not required or expected 
to sign, and apparently never did sign it. 
Save this document, there was no delivery, 
and it was proved that in answer to a ques
tion put to him by the Chief of Police, to 
whom he was explaining the nature of the 
business, defendant stated that he did not 
deliver goods or stock—the people did not 
do business that way. If the stocks, grain, 
or provisions held by the customer went up 
in price, he directed defendant to sell out 
and received back his deposit with the profit. 
If the price declined below the margin, the 
customer either put up a further deposit or 
let his first deposit go and bore the loss. De
fendant remitted the amounts he received each

day to Richmond & Co., Buffalo, who re
mitted to him the turns payable to custoi 
on the result of transactions closed out dur
ing the day :—Held, with regard to defend
ant’s position, that he is only an agent re
ceiving a commission and is therefore not 
liable. Upon his own admissions his office 
is a branch of Richmond & Co. ; he was en
gaged in soliciting, attracting, or inducing 
persons to deal with Richmond & Co. 
through him in illegal transactions, and a- 
the County Court Judge has found, lie had 
a guilty knowledge of the nature of the deal
ings. There was no purchase shewn on Un- 
exchange for or on account of the customer. 
There was nothing but a contract or agree
ment with Richmond & Co., to which the 
defendant was a party, with knowledge- of its 
real nature. The customer and Richmond 
& Co., through and by the aid of the de
fendant, have committed the offence prohibited 
by s. 201 (1) (b), and defendant has done 
acts for the purpose of aiding them to com
mit the offence and has abetted them in 
the commission of the offence. At common 
law one who aided and abetted in the com
mission of an offence thereby rendered him
self liable ns a principal. Then s. 01 of the 
Criminal Code expressly declares that every 
one is a party to and guilty of an offence 
who docs or omits an act for the purjMW 
of aiding any person to commit the offence «>r 
abets any person in commission of the offence. 
That is to say, by aiding or abetting in the 
commission of an offence, he becomes a party 
to and guilty of the same offence. Thus he 
becomes a party principal, and there appears 
to be no reason why he should not be indicted 
or charged as a principal under the Code. 
See Regina v. Campbell, 2 Can. Criai. Cas. 
357. Upon the evidence it must be held that 
the contracts charged in the first and second 
counts of the indictment were made in Can
ada—according to the holding of the majority 
of the Judges of the Supreme Court in Pear
son v. Carpenter, 35 S. C. R. 380. The con
viction of defendant under s.-s. (°>) of s. 201 
was properly made. By that sub-section it 
is declared that eve .y office or place of busi
ness wherein is carried on the business of 
making or signing or procuring to be made 
or signed, or negotiating or bargaining for 
the making or signing of such contracts of 
sale or purchase ns are prohibited by this 
section, is a common gaming house, and every 
one who ns principal or agent occupies, ir -s. 
manages, or maintains the same, is the keeper 
of a common gaming house. All the ques
tions should be answered in favour of the 
Crown, and the conviction should be affirmed. 
Rex v. Hark nr»», (I O. XV. R. 21Î). 10 0. L. 
R. 555.

Vagrancy — Conviction — Evidence — 
Habeas corpus—Discharge. Rex v. William 
Collette, 6 O. W. R. 746. 10 O. L. R. 718.

Watching and Besetting — Criminal 
Code, s. 523 (f)—Obtaining or communi
cating information. Rex v. Burn», 2 0. W. 
R. 1115.

Wilfnl Destruction of Fence—" Col
our of Right" — Conviction — Jurisdiction 
of Magistrate — Rejection of Evidence—Un
registered TVflMS.l-VThe defendant was con
victed under s. 507 of the Criminal Code for 
unlawfully and wilfully destroying or dam
aging a certain fence upon the land of the 
complainant. By s. 481 (2), there is no
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criminal offence under s. 507 unless the act 
of damage is done " without legal justifica
tion or excuse, and without colour of right 
—Held, that “colour of right” means an 
honest belief in a state of facts which, if it 
existed, would be a legal justification or ex
cuse. Upon the evidence in this case, there 
was on the part of the defendant such an 
honest belief, reasonably entertained, in the 
existence of a right of way over a lane on 
the complainant’s land, ns satisfied the terms 
of the statute, and rendered the conviction 
had for want of jurisdiction :—Held, also, 
that the convicting magistrate erred in dis- j 
regarding plans of the locus because they 1 
were not registered. Where lots are sold in ; 
sections pursuant to a plan of the whole 
made by or for the owner of the whole, ac- , 
cording" to which lie sells the parts, the plan 
is good to establish such a lane among the : 
different sub-owners, whether registered or 
not. Rex v. Johnson, 24 Oce. X. 2G7, 7 O. I 
L. It. 525, 3 O. W. It. 221, 222.

Wounding with Intent to Diaable-
Indictment—Proof of Lesser Offence — Ver
dict—Actual Maliee—Criminal Code, ss. JUl, 
Jj2.]—Upon an indictment for wounding by 
shooting with intent to disable, under the 
Criminal Code, s. 241. the jury is properly 
instructed that if such intent is negatived | 
the accused may still be convicted of the I 
simple offence of wounding under s. 242, if 
the jury find that the accused pointed a | 
loaded gun at another and fired it. and either ! 
knew or ought to have known that it was j 
loaded. A verdict returned upon such in
dictment of “ guilty without malicious in- 
lent" is a verdict of guilty of such lesser of
fence. To constitute the offence of wound
ing under s. 242, it is not necessary to prove 
actual malice; it is sufficient that tho act 
was unlawful. As s. 109 of the Code de
clares that a person who without lawful ex
cuse points at another person any firearm 
is guilty of an offence, the wounding result
ing from the discharge of a firearm so point
'd is an unlawful wounding within s. 242. 
Hex v. Slaughenwhite, 37 N. S. Iteps. 382. 
Reversed by the Supreme Court of Canada, 
which held that a verdict of “ guilty without 
malicious intent ” is an acquittal. Rlaughen- 
white v. The King. 35 S. C. R. <107.

III. Procedure.

Appeal -Leare—Acquittal by Magistrate 
—Application bp Prosecutor—Perjury—Cor
roboration.] — A motion by the prosecutor, 
under s. 744 of the Criminal Code (ns amend
ed by (13 & 04 V. c. 46). for leave to appeal 
from the decision of a police magistrate ac
quitting the defendant of perjury, and refus
ing to reserve for the opinion of the Court 
of Appeal the question whether there was 
corroborative evidence of the prosecutor in 
any material particular, and whether the 
magistrate exercised n legal discretion uuder 
t 791 of the Code in declining to adjudicate 
summarily upon the case, and had jurisdiction 
|o try the defendant, who was a client of the 
bounty Crown Attorney, in the absence of 
counsel for the Crown, was refused, under 
circumstances and for reasons appearing in 
the report. Rex v. Rums, 21 Occ. N. 202. 
1 0. L R. 336.

Appeal — Leave — Forum.]—Since the 
passing of 03 & 64 V. c. 46. s. 3, amending 
s. 744 of tin- Criminnl Code, the accused nmy 
apply directly to the Court of Appeal to ob
tain leave to appeal. Rex v. Trfpanier, (j. 
R. 10 K. It. 222.

Appeal — Leave — Practice — Oath for 
Chinamen—Form of—Perjury — Confession 
■—Threat or Inducement—Voluntary Confes
sion—Judge's Ruling—Review.]—Tin- pris
oner, a Chinaman, had been convicted of per
jury:—Held, that leave to appeal to the 
Court of Criminnl Appeal should not. be 
lightly granted, and the representative of the 
Crown should be served with a notice of mo
tion setting out the grounds of appeal.- 
Quæn-, whether the ruling of n Judge as to 
the admissibility of a confession is open to 
review by the Court of Criminal Appeal:— 
Held, on the facts, that before making his 
confession the prisoner was duly cautioned, 
and that the confession was admissible in 
evidence, although, on an occasion previous 
to his making it. an inducement may have 
been held out to him. When a witness with
out objection takes an oath in the form or
dinarily administered to persons of his race 
or belief, lie is then under a legal obligation 
to speak the truth and cannot be heard to 
say that lie was not sworn. Perjury may 
be assigned in respect of statements given in 
evidence by a Chinaman, who was not a 
Christian, where the oath was administered 
to him by the burning of paper and an ad
monition to him “ that lie was to tell the 
truth, the whole truth, and nothing but the 
truth, or his soul would burn up ns the paper 
had been burned." Rex v. Lai Ping, 25 Occ. 
N. 22, 11 It. C. R. 102.

Appeal—Leave—Reserved Case—Grounds 
for Granting—Remarks of Judge—Prejudice 
—Jurors—Evidence.] — Held, affirming the 
judgment in Q. It. 12 K. It. 368. that a ver
dict cannot he impeached in consequence of 
an observation made by the Judge presiding 
at the trial, unless such observation was cal
culated to influence the jury against the de
fendant ; and, consequently, the fact that the 
Judge remarked to the defendant’s counsel 
while the jury was being sworn. “ if you con
tinue to challenge every man who reads the 
newspapers, we shall have the most ignorant 
jurors selected for the trial of this cause.” 
is not a proper ground for granting leave to 
appeal, such remark having no tendency to 
influence the jury against the defendant, and 
being without importance. 2. An observation 
by the Judge presiding at the trial of a 
criminnl case, in his charge to the jury, to 
the effect that “ about 40 or 50 witnesses bad 
been examined for the purpose of establish
ing the defendant’s good character, and that 
it was very strange that it should take 40 
or 50 witnesses to establish it,’’ is not an 
irregularity which can constitute a ground 
for granting leave to appeal, the presiding 
Judge having the right to express his opinion 
of the evidence, which, however, may or 
may not be accepted by the jury. The es
sential point is that the whole evidence be 
submitted to the jury, who deeide finally as 
to the innocence or guilt of the accused. 3. 
An appeal from the verdict to the Court of 
King’s Bench sitting in appeal lies only up
on questions of law arising either on the 
trial or on any of the proceedings prelimin
ary, subsequent, or incidental thereto, or ar-
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ising out of the direction of the Judge. It 
follows that iu eases such as the following, 
the right of appeal does uot exist, viz., where 
it is alleged that one of the jurors was pre
judiced against the prisoner; where it is al
leged that the verdict was the result of an 
improper arrangement entered into between 
the jurors, these being questions of fact; or 
where it api>ears that no application was 
made to the trial Judge to reserve the ques
tion for the opinion of the Court of Appeal. 
Rex v. Carlin, Q. It. 12 K. B. 483.

Appeal — Netc Trial—Jury—Conflict of 
Testimony — Perverse Verdict—Opinion of 
'Trial Judyt.\—On a charge of theft a new 
trial was refused although the verdict was 
contrary to the view of the trial Judge, the 
evidence being conflicting, but the Court be
ing of opinion that the verdict of guilty was 
one which reasonable men could properly lind. 
In deciding the question of reasonableness of 
the verdict the opinion of the trial Judge is 
entitled to and ought to receive great weight; 
but it is not conclusive. Regina v. Brewster 
(No. 2), 2 Terr. L. R. 377.

Arrest of Prisoner in Foreign 
Country without Warrant — Detention 
and return to Ontario to answer charge of 
theft—Habeas corpus—Custody under oral 
remands—Justice of the peace—Jurisdiction 
—Police mag.strate. Rex v. Walton, (i <>. 
W. R. DOT», 11 O. L. R. $>4.

Arrest under Warrant—Escape—Right 
tn /arrest under sum, Warrant.] tie 
prisoner had been arrested at Amherst by 
one of the police of that town, under a war
rant. After his arrest he escaped, and left 
the town for some weeks. When he returned 
he was re-arrested under the same warrant : 
—Held, that, at the most, the escape in this 
case was negligence on the part of the officer, 
and that he did not contemplate a voluntary 
abandonment of his prisoner, but negligently 
trusted to the latter's promise to surrender 
himself under the warrant ; therefore, he 
might be re-arrested. Rex v. (Tilearn, 21 
Oce. N. 355.

Bail—Estreat-—Certificate of non-apj)ear- 
ance — Informality — Criminal Code — 
Forms — Motion to vacate estreat—Delay— 
Action taken on certificate. Rex v. Map. 5 
O. W. R. 07.

Bail — Estreat—Motion to vacate—De
lay—Adjournment of hearing without notice 
to sureties — Conflicting affidavits. Rex v. 
Bole, 5 O. W. R. 08.

Bail — Estreat — Sittings of Court — 
Non-appearance—Notice.] — In a recogniz
ance of bail the expression “ the next sit
tings of a Court of competent criminal juris
diction," means the next sittings fixed by the 
Lieutenant-Governor in council in pursuance 
of the N. W. T. Act, s. 55. The fact that a 
special sitting was held in the interval pur
suant to the X. W. T. Amendment Act, 1801. 
s. 12, s.-s. 2, for the trial of a designated 
prisoner confined in gaol and awaiting trial, 
did not affect the obligation of the accused 
to appear at the next sittings fixed by the 
Lieutenant-Governor. No notice to the hail 
of intention to estreat or to produce the ac
cused is necessary. Regina v. Schram, 2 U.

472
C. R. 01, and Re Talbot's Bail, 23 O. Ii. fi5 
followed. In re McArthur's Bail (No. 11 
2 Terr. L. R. 413.

Bail — Right to—Discretion of Judy,. | - 
All Superior Courts of criminal jurisdiction, 
or one of their Judges, and also, in tin- pro
vince of Quebec, a Judge of the Superior 
Court, have authority to admit to bail per
sons accused of any crime whatsoever ( jn- 
eluding treason and capital offences i, but as 
respects indictable offences which, before the 
enacting of the Criminal Code, were feh'ii-.- 
it is within their discretion to grant or re
fuse the application for bail. With respect 
to indictable offences which were formerly 
misdemeanours, the accused is entitled to b- 
admitted to bail as a matter of right. 2. The 
propriety of admitting to bail for indictable 
offences which were formerly classed as fel
onies should be determined with reference to 
the accused person’s opportunities fo
and to the probability of his appearing for 
trial. To determine this point it is proper 
to consider the nature of the offence charged 
and its punishment, the strength of the evi
dence against the accused, his character, 
means, and standing. Where a serious doubt 
exists as to his guilt the application for bail 
should be granted. If, on the évidente, it 
stands indifferent whether he is guilty or in
nocent, the rule generally is to admit him to 
bail; but if his guilt is beyond dispute, the 
general rule is not to grant the application 
for bail unless the opportunities to escape il» 
not appear to be possible, and it is eons** 
quently almost certain that he will apis-ar 
for trial. The fact that the application for 
hail is not opposed either by the Attorney- 
General or the private prosecutor may a No 
be taken into account bv the Court or Judge. 
Rex v. Fortier, Q. It. 13 K. BL 251, 23 On. 
N. 115.

Comment of Crown Counsel on Fail
ure to Call Wife of Accused -Condition
(Quashed—Ne w Trial.]—On the trial of the 
defendant on a charge of shooting with in 
tent to kill, counsel for the Crown commented 
upon the fact that the defendant's wife, 
who had been a witness on the preliminary 
examination before the magistrate, was not 
called. On a Crown case reserved Held 
that the comment in question was not justi
fied by the fact that it was made in reply to 
an explanation offered by counsel for the de
fendant to account for the omission to call 
the wife, and that the conviction must bi
set aside :—Held, that the defendant should 
not be discharged, but that there should be 
a new trial. Rex v. Hill, 30 N. 8. Reps. 240.

Costs — Private Prosecutor — Attornm- 
Clcncral—Nolle Prosequi—Effect.] Where
a nolle prosequi has been entered by the At
torney-General. upon an indictment in the 
name of the King at the instance of a pri
vate prosecutor, and the accused is thereupon 
discharged, judgment is, within the meaning 
of art. 833 of the Criminal Code, given f»r 
the defendant, and he is entitled to recover 
costs from the private prosecutor. Ret v. 
Blackley, Q. R. 13 K. B. 472.

Crown Case Reserved—Academia V«r,• 
Hons.]—The Court of Appeal should not he 
asked, by a reserved case, to solve question» 
on which the validity of a conviction doe» 
not necessarily depend. Rex v. Woods. 23 
Occ. N. 220. 6 O. L. It. 41. 2 O. W. R. 338.
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Crown Case Reserved—A pplieation for 
—a rounds — Misapprehension of Jurors—
,Statements by.\—It is uo ground for stating 
a reserved cast*, after a trial and conviction, 
tbiu two of the jurors who joined in the 
verdict of guilty did so under a misappre
hension; and it is contrary to principle to 
allow the statements of jurors, even under 
oath, to he used for the purpose of an appli
cation for a reserved case. Hew v. Mullen, 

Oct. N. 160, 5 O. L. It. 373, 2 O. W. It. 
181.

Crown Case Reserved —- Leave to Ap
peal.]—Where there has been an acquittal, 
the trial Judge should leave the prosecutor to 
apply for leave to appeal, rather than re
serve a case. It ex v. Kuril, 23 Occ. N. 210, 
5 O. !.. It. 704. 2 O. W. It. 335; Hex v. 
Janus. 23 Occ. N. 220. 0 O. 1* It. 35, 2 O. 
W. It. 342.

Crqwn Case Reserved — Acquittal — 
Case Reserved at Instance of Crown—In
sanity.] — The defendant was indicted for 
theft under s. 305 (a) of the Criminal Code. 
The act of theft was admitted, but it was con
tended that there was evidence of insanity 
at the time the act was committed. The 
trial Judge charged the jury that there was 
uo such evidence, and that the case did not 
come within s. 730 of the Code. The jury 
having found the prisoner not guilty, two 
questions were reserved for the opinion of 
the Court : (1) Whether there was evidence 
of insanity ns required by s. 730. (2) If
not, whet ! there should" be a new trial. 
The Court was moved to quash the case re
served, on the ground that where there had 
been an acquittal the Crown could not have 
a case reserved or an appeal :—Held, that the 
motion must be dismissed, and the reserved 
case proceeded with, to ascertain whether 
there was evidence of insanity sufficient in 
law for submission to the jury." Rex v. Phin- 
sty ( Vo. /), 36 N. 8. Reps. 264.

Crown Case Reserved—Form of Charge 
—Theft — County Court Judge's Criminal 
Court — Court in Banco — Jurisdiction of 
Quorum.] — The Supreme Court of Nova 
Scotia, composed of a quorum of four Judges 
only, has jurisdiction to hear and decide a 
Crown case reserved stated by the Judge of 
a County Court sitting in his Criminal 
Court The prisoner was charged with un
lawfully stealing goods, hut the charge did 
not allege that the offence was committed 
fraudulently, and without colour of right :— 
Held, affirming the decision appealed from, 
that the offence of which the prisoner was 
accused was sufficiently stated in the charge. 
Oeorgr v. The King, 35 8. C. It. 370.

Crown Case Reserved — Jurisdiction— 
Question of Fact—Oanting.]—The Court of 
King’s Bench, sitting as a Court for the 
hearing of eases reserved by Criminal Courts, 
has jurisdiction only to pronounce upon n 
question of law, under facts proved, and 
mentioned in the reserved case. Consequent
ly. where the question stated in the reserved 
'ase was whether the use of a particular 
apparatus constituted a mixed game of chance 
and skill, or only a game of skill, and did 
not submit the question whether, under facts 
Proved, and stated in the reserved case, the 
game was one which came within the prohi

bition of the Criminal Code, the Court de- 
: dared that it was without jurisdiction in the 

matter. Rex v. Fortier, Q. It. 13 K. 11. 308.

! Crown Case Reserved — A'o Trial.]—
| Tne acc. sed was a letter carrier, and, being 
i suspected of retainiug letters containing mo- 
1 uey, u lictitious one was prepared, which, it 

was alleged, was afterwards found in his 
I possession, lie was arrested, and after a 
| preliminary inquiry was committed for trial.

At the trial counsel for tile accused contended 
I that the charge laid was not founded on the 
j evidence adduced at tin* preliminary trial, in

asmuch as the proof then taken did not shew 
that the document stolen was a i»ost-letter 

i which had been deposited in the post office, 
within the meaning of the amendment to the 
Cost Office Act, 52 V. c. 20, s. 2, s.-s. 1, or 
of s. 320 (c) of the Criminal Code. The 
trial did not take place, hut the trial Judge 
reserved the question thus raised for the 
opinion of the Court :—Held, that a question 
of law caii only he reserved when there has 
been a trial and conviction. Rex v. Trv- 
panier, 21 Occ. N. 248, Q. it. 10 Q. H. 175.

Crown Case Reserved—Power of Magis
trate.]-—-The prisoner, with his own consent, 
was tried summarily befor* the stipendiary 
magistrate for the city of Halifax, under s.
180 of the Criminal Code, and was convicted 

! of the offence of stealing property of the value 
! of h-us than $10. At the trial, the magis- 
| Irate, at the request ol the prisoner, reserved 
! a question for the opinion of the Court, uudvr 
| R. 742 aud following sections of the Code:— 
j Ileld, that, under s. 742 and following sec

tions, a reserved case can lie stated only by a 
I Court, or a Judge having jurisdiction in crim

inal cases, or by a magistrate in proceedings 
under s. 785 Held, that, as s. 785 had no 
application to the case in question, and the 

I provisions of s. 5(00 of tin* Code had, ad- 
I mittedly, not been complied with, there was 
I no proper case before the Court upon which 
1 » lie Court had authority to give an opinion.
I Regina v. Hawes, 33 N. 8. Iteps. 38!).

Crown Case Reserved — Weight of 
Fvidence—Acquittal of Prisoner—Insanity.]

! —The prisoner was indicted for theft 
and was acquitted on the ground of in- 

| sanity :—Held, following R. v. McIntyre» 
; 31 N. S. Heps. 422, that the trial Judge 

cannot reserve a case depending upon 
1 the weight of evidence, and that the question 
i reserved, whether there was evidence of in- 
, sanity ns required by s. 730 of the Code, was 

within the principle decided; that the ques- 
| tion of the weight of evidence is entirely for 

the jury : and that the provision for granting 
j a new trial, where the verdict is against the 
I weight of evidence, cannot be invoked on the 

part of the Crown. Rex v. Phinncy (No. 2), 
36 N. S. Reps. 288.

Election by Prisoner as to Trial—
I Power of Prosecuting Officer to Receive—De

positions—Perusal of—Magistrate's Signa- 
[ turc.] — Where there is no Judge of the 
j County Court residing in n county, the prose

cuting officer or counsel appointed under the 
provisions of R. 8. 1000 c. 165. s. 1. is em- 

I powered to take the election of n prisoner,
1 under the Code, s. 706, to be tried before the 

Judge of the County Court. The power given 
to such officers to conduct nil criminal busi
ness on behalf of the Crown includes all pro-
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cess necessary to bring the prisoner to trial, 
and the making of his election is one neces
sary act in these proceedings. Where all the 
depositions, or copies thereof, taken against 
the prisoner, and returned into the Court 
before the trial, were handed to the prisoner’s 
ounsel for perusal :—Held, that it was no 
cause of complaint that the papers so handed 
were mixed up with other papers, there being 
no serious difficulty in understanding those 
applicable to the particular offence with 
which the prisoner was charged :—Held, also, 
that depositions to which the magistrate had 
affixed his signature were not to be rejected 
because such signature was possibly not 
plated in the most correct place. Quære, 
whether an indictment found by the grand 
jury should be quashed because depositions 
are improperly taken. The King v. Trayuor, 
4 Can. Crim. Cas. 410, questioned. Rex v. 
Jodrey, 25 Occ. N. 100.

Grand Jury — Constitution of — Indict
ment.]—A sheriff, when about to summon, 
pursuant to s. 48 of the Jurors’ Act, one of 
the jurors drafted to serve on a grand jury, 
ascertained that the juror was demented and 
(lid not summon him :—Held, that the gratid 
jury was not legally constituted, and that an 
indictment found by the jurors who had 
been summoned must be quashed. A motion 
to quash such an indictment is not an objec
tion to the constitution of the grand jury 
within the meaning of s. 65t$ of the Criminal 
Code. Rex v. Hayes, 23 Occ. N. 342, 9 R. C. 
R. 574.

Grand Jury—Constitution of—Qualifica
tion of Juror—Prejudice—Motion to Quash 
Indictment—Reserved Case.] — An objection 
to the qualification of an individual member 
of a grand jury is not an objection to the 
“ constitution ’’ of the grand jury within the 
meaning of s. 656 of the Criminal Code, and 
so cannot be raised by motion to quash the 
indictment. The question as to whether or 
not a grand juror is prejudiced, is for the 
Judge of Assize to decide, and his decision 
cannot be reviewed on a stated case. Rex 
v. Hayes, 11 R. C. R. 4. See 8. C., 23 Occ. 
N. 342, 9 R. C. R. 574.

Grand Jury—Formation and Number— 
True Bill—Refection.]—Where eleven grand 
jurors answered their names when the roll 
was first called, but only ten were impanelled 
and sworn (one having failed to answer on 
the second calling), the grand jury was prop
erly formed; and the accused, having suffered 
no prejudice thereby, cannot, on that ground, 
move for the rejection of the true bill found 
against him. Rex v. Fouquet, Q. R. 14 K. 
R. 87.

Grand Jury — Indorsng Names of Wt7- 
ncsscs on Indictment—Abortion—Form of In
dictment.]—The provisions of s. 645 of the 
Criminal Code, requiring the names of all 
witnesses examined by the grand jury to be 
indorsed on the bill of indictment, are direc
tory only, and an omission SO to indorse does 
not invalidate the indictment. An indictment 
under s. 273 of the Code charging accused 
“ with unlawfully using on her own per
son . . . with intent thereby to procure
a miscarriage" (without stating whose mis
carriage) is sufficient. Rex v. Holmes, 22 
Occ. N. 437, 9 R. C. R. 294.
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Grand Jury—Smearing in — Foreman 

Omission to Initial Names of Witness'• — 
Effect on Indictment—Submission of U<r„r<l 

! —Depositions — Crown Case Reserved.Ji. 
i It is essential that, at the time the forem:.n 
' of the grand jury is sworn, the other jurors 
j be present and hear the oath taken by their 
! foreman. And, therefore, where it appeared 
j that none of the other jurors were in the box 
I at the time their foreman was sworn, that 
I there was no certainty that the oath tak-n 
j by him was heard by them, that the other 

jurors were only sworn, afterwards, to 
I observe the same oath which their foreman 
! had taken, and that objection was duly made 

by motion to quash, before the arraignment 
of the defendant, the indictment found by tie- 
grand jury was held to be null and void. L\

I The omission by the foreman to initial the 
j names of the witnesses examined before the 

grand jury, ae required by law, is a fatal de
fect, and has the effect of annulling the in
dictment. 3. The submission of a record to 
the grand jury, in order that they, may 
examine certain exhibits, and verify certain 
statements made by witnesses examined be
fore them, is not a fatal irregularity, where 

! it is proved that the decision of the grand 
jury was arrived at without reference to the 

! depositions contained in such record. 4. Tin- 
objections to the indictment above mentioned 
are proper grounds for a reserved ease. 
Bélanger v. The King, Q. R. 12 K. B. 69.

Grand Jury—Swearing—Examination o' 
Witnesses—Petit Jury—Challenge — “ Yerifi- 

I cateurs."] — It is not necessary that the 
I accused should be present in Court during tin- 

swearing of the grand juries. 2. The 
I jury may examine the Crown witnesses in 

whatever order they choose, and the examina- 
i tion of a single one of such witnesses is not 

an irregularity nor an illegality, where it is 
admitted that the witness was able to estab
lish a complete admission on the part of the 

I accused. 3. Since the coming into force of 
. the Criminal Code, it is not necessary that 

the first juror sworn should be added to the 
I board of vérificateurs who are to pass upon 
j the challenge of the second juror : s. 668.

Criminal Code. Rex v. Mathurin, Q. R. 12
j K. R. 494.

Indictment of Street Railway Com- 
i pany—Nuisance—Endangering lives of pub- 
j lie—■Removal from Sessions into High Court 

—Difficult questions of law. Rex v. Toronto 
R. W. Co., 4 (X W. It. 277, 5 O. W. R. 621.

Indictment—Particule rity—.S' ta temen t of 
Offence-Preferring of Indictment — Order — 
Grand Jury.]—Where a person is charged 
with an offence, th-> indictment should de
scribe it with such particularity as will 
enable the accused to know exactly what.he 
has to meet. An indictment which stated the 
offence in the language <>f the section of tie 
Criminal Code supposed to have been violated, 
without setting out the particular facts con
stituting the offence, was quashed, for want 
of particularity, and also because it was 
not preferred in accordance with s. 641 of the 
Code. The Attorney-General did not in per
son or even by his authority prefer the in
dictment, and the informal direction of a 
Judge to the foreman of the grand jury, re
cognized by a formal order after the '''dict
aient had actually been preferred, x.is in
sufficient. Rex v. Beckwith, 23 Occ. N. 307.
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Indictment for Wounding with 

Intent and for Common Assault—Mo
tion to (Juush — Jury — Peremptory Chal
lenge*.]—The defendant was indicted under 
ss. 241 and 205 of the Criminal Code on two 
counts charging (1) that he in the city of 
Halifax on the 13th November, 1903, with 
intent to do grievous bodily harm to one \\\, 
did unlawfully wound the said W., and (2) 
that he did in the city of Halifax on the 13th 
November, 1903, unlawfully assault one W. 
After arraignment and before pleading to 
the indictment, the prisoner’s counsel moved 
to quash it, on the ground that the clerk of 
the Crown had not sent the depositions taken 
on the prisoner's preliminary examination, 
before the grand jury of the county of Hali
fax, as required by s. 760 of the Criminal 
Code. When the jury were being sworn, the 
prisoner claimed the right to Hi peremptory 
challenges, on the ground that these counts 
would, before the < 'ode, have been for a felony 
« ml misdemeanour respectively, and, as s. 
020 (1) and (2) of the Criminal Code abro
gated the common law rule as to their non- 
joinder, he was, under the above section, 
being tried on two indictments :—'Held, that 
the indictment was properly found. 2. That j 
the prisoner was entitled under s. 668 of the 
Criminal Code only to 12 peremptory chal
lenges, being the largest number allowed him 
on the first count of the indictment, it not 
being necessary for the Crown to add a count 
for common assault in order to get a con- ; 
fiction for that offence, if the evidence war
ranted it. The prisoner was then tried and 
acquitted on both counts in the indictment. 
Hex v. Turpin, 24 Occ. N. 183.

Jury -Exclusion of, during Inquiry as to 
Admissibility of Dying Declaration—Comment 
on Prisoner’s Failure to Testify.] — Motion 
for leave to appeal to the Court of Criminal 
Appeal :—Held, that the jury should not be 
excluded during the preliminary inquiry as to 
whether certain evidence is admissible as a 
dying declaration. 2. A prisoner at his trial 
has the option of making a statement not 
under oath or of giving evidence under oath.
3. A direction to the jury that an accused has 
failed to account for a particular occurrence, 
when the onus has been cast upon him to do 
so, does not amount to a comment on his 
failure to testify, within the meaning of s. j
4, s.-8. 2, of the Canada Evidence Act, 1883. 
Hex v. Aho, 25 Occ. N. 50, 11 B. C. R. 114.

Jury — Polling — Separating — Refresh
ments.]—In a prosecution for felony it is 
discretionary with the trial Judge to permit 1 
oi refuse to allow the jury to be polled. The 
prisoner being convicted of felony, the cir- . 
cumstnnees that two of the jurors had dur- [ 
ing the trial, but before the Judge's charge, 
been allowed to separate for a short time i 
from the other jurors in the custody of one 1 
of the constables who had been placed in 
charge of the jury, and during such separation 
to hold a short conversation, not referring 1 
to the cause, with a ,trv.uger to the pro
ceedings, and to partake, at their own ex
pense. of intoxicating liquor, insufficient in 
quantity to cause intoxication, were held not 
to constitute sufficient ground for discharging 
the prisoner, or for a new trial. Regina v. 
ilcClung, 1 Terr. L. R. 379.

•3M ■

Jury—-Right of Accused to Inspect Panel 
— Provincial Statute — Absence of Dominion

Legislation—Criminal Procedure.] — Appeal 
from order dismissing appellant's application 
for a mandamus to the sheriff of Middlesex 
commanding him to shew to appellant or his 
agent for examination the panel of jurors 
at the Middlesex Sessions, for the purpose of 
determining whether it would be necessary to 
strike a special jury for the trial of appellant 
upon a charge of receiving stolen cattle. 
Argued that s. 85 of c. 31 C. S. U. C. is 
still the law in criminal matters, because 
being matter of criminal procedure the Legis
lature had no power to pass 58 V. c. 15, s. 3 
(O.), now It. 8. Ü. 1897 c. 61, s. 94, im
posing restrictions upon the disclosure of the 
names of the jurors and inspection of the 
panel, to relate to criminal matters :—Held, 
Osler, J.A., dissenting, affirming the judgment 
refusing the mandamus. Re Chantier and 
Cameron, 5 O. W. It. 574, S. (J., sub nom. 
In re Chantier, 9 O. L. It. 529.

Motion for New Trial — Leave], — A 
motion for a new trial in a criminal cause 
can be made before the Court of Appeal only 
upon leave therefor granted by the Court 
before which the trial has taken place. Rex 
v. Fouquct, Q. It. 14 K. B. 87.

Nuisance Prosecution — Municipal Cor
poration—Indictment—Preliminary Inquiry— 
Prohibition — Chancery Division.] — 1. A 
prosecution of a municipal corporation for a 
nuisance in not keeping a public street in 
repair can only be by indictment, under s. 
641, s.-s. 2, of the Criminal Code. 2. A pre
liminary inquiry cannot be taken before a 
magistrate for the purposes of s.-s. 2. 3.
The Judges of the Chancery Division of the 
High Court of Justice for Ontario have juris
diction at common law and by virtue of 28 V. 
e. 18, s. 2 (!>.), in prohibition in criminal 
eases, notwithstanding that no Rules have 
been made under s. 533 (b) of the Code, and 
notwithstanding the provisions of s. 754. 
Motion for a rule nisi to set aside order of 
Ferguson, J., prohibiting a police magistrate 
from proceeding, refused. In re Regina v. 
City of London, 21 Occ. N. 71, 32 O. R. 326.

Preliminary Inquiry before Magis
trate — Discretion—Evidence—Re-opening.] 
—In a criminal matter the preliminary en
quête before the magistrate in respect of an 
offence which may he prosecuted by way of 
information, is not, properly speaking, the 
enquête of the complainant, but that of the 
magistrate. 2. At the time of the preliminary 
hearing, after the enquête of the prosecution 
has been declared closed, and nothing 1ms 
been shewn against the accused, and even 
after the parties have been heard as to the 
legal effect of the evidence, the magistrate has 
a discretion to permit the prosecutor to re
open the enquête to make more ample proof. 
Bélanger v. Mulvena, Q. R. 22 8. C. 37.

Private Prosecutor — Right to Take 
Part in Proceeding*.]—Held, on motion for a 
certiorari, that, though it is the right of 
everyone to make a complaint with a view to 
the institution of criminal proceedings, and 
also, under certain circumstances, to prefer 
a bill of indictment, yet tlv prosecutor is no 
party to the prosecution, and cannot insist 
that he, or counse' retained by him, shall aid 
va the conduct of the prosecution. Rex v. 
Gilmore. 23 Occ. N. 298, 6 O. L. R. 28» 1. 2 O. 
W. R. 710.
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Recognizance Estreat — .Notice.] — A 

recognizance was entered into by the de
fendant and his surety before a stipendiary 
magistrate, conditioned to keep the peace and 
to appear before the magistrate on a day 
named. The defendant failed to appear, and 
the recognizance was estreated without notice 
to the defendant or to his surety —Held, per 
Graham, E.J., McDonald, V.J.^ concurring, 
following ltegina v. Creelman, 25 X. S. Reps. 
■104, that notice was necessary, and that tin- 
order estreating the recognizance was im
properly made :—Held, otherwise per Town- 
abend, J., and Meagher. J., following, the dis
senting opinion in Regina v. Creelman. 
Regina v. Brooke, 11 Times L. R. 163, re
ferred to and distinguished. Crown Rules 84, 
8(5, and 87, and Criminal Code, ss. 016-922, 
discussed. Rex v. Burrell, 3(« N. H. Reps. 
186.

Restitution of Stolen Property—Ab
sence of Identification at Trial.]—The pris
oner was convicted for stealing from the per
son. At the trial the prosecutor testified 
that bank notes of the value of .$70 were 
taken from him, and lie gave the denomina
tion of the notes, which included one for .$20. 
Another witness testified that when the pris
oner .vas arrested and brought to the police 
station she was searched and a $20 bank note 
and some smaller notes, amounting in all to 
$28, were found upon her. The money was 
not produced at the trial nor any evidence 
given to identify the notes found on the 
prisoner with the stolen notes. After the 
trial, upon the ex parte application of the 
prisoner, an order was made by a Judge in 
the County Court Judge's Criminal Court, 
directing that the money found on the pris
oner should be restored to her. A motion 
was made to set aside the order, whereon 
judgment was reserved. The Judge died 
without delivering judgment. The motion 
was renewed before his successor, who dis
missed the application to set aside the ex 
parte order, and made an order for restitu
tion to the prisoner, on the ground that the 
money was not produced and identified at the 
trial as part of the stolen property. Regina 
v. IIoverstock, 21 Occ. N. 482.

Suspended Sentence - Estreating Re
cognizance—Loons Standi.]—The defendant 
was in 1887 convicted of libel, and released 
from custody upon entering into a recogniz
ance with sureties to appear and receive 
judgment when called upon. The private 
prosecutor obtained a rule nisi calling on the 
defendant to shew cause why lie should not 
be ordered to appear at the next assizes to 
receive judgment, on the ground that he had 
failed to be of good behaviour since entering 
into the recognizance, by reason of his having 
published further libels :—Held, that it is 
only upon motion of the Crown in such cases 
that the recognizance of the defendant and 
his bail are estreated, or judgment moved 
against the offender :—Held, also, that, apart 
from this, under the circumstances, the pro
secutor must be left to his remedy by action 
or indictment against the defendant in re
gard to the libels complained of. Rex v. 
Young, 21 Occ. N. 463. 2 O. L. R. 228.

Trial — Juror — Order to Stand bp— 
Time.]—The direction to a juror to stand 
by is practically a challenge for cause, and 
therefore the order to stand by must be given
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at a time wiirii a challenge could l»- made; 
and, inasmuch as the right to challenge must 
be exercised before the juror lias taken the 
book in order to be sworn, the direction 10 

I stand by can only be given before the juror 
i has received the book. Rex v. Borna Ion 1} 

R. 10 0. B. 180.

Trial—Jura—Influence Upon, by .huhy 
Remark—Conspiracy — Evidence —Reserved 

i Case—Prejudice of Juror—New Trial [fi- 
| davits—Misconduct.]—A verdict cannot be 
j impeached in consequence yf an observation 
! made by the Judge presiding while the trial 
j was proceeding, unless such observation was 
I calculated to influence the jury against the 
I defendant ; and consequently, a remark of the 
I presiding Judge to the defendant’s counsel 
I while the jury was being sworn, that *• if 

you continue to challei.. * every man who 
I reads the newspapers, we shall have the most 

ignorant jurors selected for the trial of this 
cause,” is not a proper ground for a reserved 
case, it having no tendency to influence tlm 

: jury one way or the other. 2. On a trial for 
conspiracy to defraud a railway company by 

j fraudulently obtaining information of tin- se
cret audits about to be made and furnishing 

j the same to conductors of cars to enable 
; them to be prepared for the audits, proof 

that information of this nature might lie 
given by one conductor to another for pur
poses other than to defraud the company, 
was properly excluded, because such ques
tions could not disprove the object of the 
conspiracy or throw any doubt on the evi
dence which had been adduced to shew the 
object which the parties had in view. 3. An 
observation by the presiding Judge, in his 

! charge to the jury, to the effect that ” about 
forty or fifty witnesses had been examined 
for the purjiose of establishing the defend- 

1 ant’s good character, and that it was very 
1 strange that it should take forty or fifty wit- 
j nesses to establish it,” is not an irregularity 

which can constitute a ground for granting 
I a reserved case. 4. A new trial should tint 
I be ordered in consequence of remarks made 
I by a juror tending to shew prejudice, unless 

it be shewn that he was so prejudiced as to 
j be unable to give the defendant an impartial 

trial. 5. An application for a new trial on 
the ground of improper conduct of the jury 
must be supported by affidavits clearly setting 
forth the alleged irregularity, and. in the ab
sence of full proof under oath, the presump
tion is that the jury properly performed its 
dut;. 0. The affidavits of jurors are not ad
missible to impeach their finding, but are ad
missible to support and confirm the presump
tion that the proceedings of the jury were 
correct, and that there was no misconduct. 
Rex V. Carlin. Q. R. 12 K. B. 368.

Trial—Jury—Right to—Assault—Crimi
nal Code.]—A person charged with assault 
occasioning actual bodily harm contrary to 
s. 262 of the Criminal Code is not entitled, 
under s. 67 of the North-West Territories 
Act. to be tried with the intervention of a 
jury. Section 66 extends to all minor of
fences included in the several offences speci
fically enumerated therein. Rex v. Hostetler, 
5 Terr. L. R. 363.

Trial—Offence Other than that for irhich 
Prisoner Committed.]—Held, that, notwith
standing the provisions of s. 773 of the 
Criminal Code. 1892, a Judge should not.
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agaiust the wish of a prisoner, give his con
sent, at the trial before him without a jury 
which the prisoner has elected to take, to any 
charge being preferred in the indictment un
less it is clear that, while it may be more 
formally or differently expressed, jt is sub
stantially the same charge as the one on 
which he was committed for trial. Rex v. 
Carrière, 22 Oce. N. 187, 14 Man. L. It. 02.

Trial—/'/oce Other than Court House.]— I 
At the trial of an indictable offence the pre
siding Judge has the power to order the 
Court to be adjourned to a place in the county j 
other than the Court house, for the purpose j 
of allowing the jury to hehr the evidence of | 
a witness who was unable through illness to 
leave his home. Rex v. Rogers, 36 X. It. 
Reps. 1.

Trial—Right of Jury—Stealing Cattle.]
| —Although the punishment which may be 

awarded on a conviction for stealing cattle 
is greater than that which may be awarded 
on a conviction for stealing certain other 
clauses of properly, a person charged with 
having stolen cattle the value of which does 
not, in the opinion of the trial Judge, exceed 
?JU0, has not the right to be tried by jury. 
Regina v. Paehal, 20 Occ. X'. 102, 4 Terr. L.
R. 310.

Trial — Speedy Trial of Indictable Of
fences—Election as to Mode of Trial—Time 
for—Indictment.] — When, in the ordinary 
course, an indictment has been found for an 
offence with which a person who is either in 
custody or on bail, has been charged, and 
such indictment has been returned into Court 
and has been filed of record, the Court is 

I regularly and exclusively seised of the case,
I and the accused has no right then to ask for 
1 a speedy trial and to remove the case and 
j the indictment and the other documents form- 
1 ing the record to the special Court for speedy 
I trials. Rex v. Komicnsky, Q. It. 12 K. It.
I 463.

Trial — Speedy Trial of Indictable Of- 
I fences—Election as to Mode of Trial—Time 
I for—Indictment.]—After an indictment has 
I been found against the accused by the grand 
I jury, it is too late for him to elect for speedy
■ trial without a jury under part LIV. of the 
I t rlminal ('ode. Jurisdiction to hold n speedy 
I trial is strictly limited by the terms of s. 765
■ »f the Criminal Code, and such jurisdiction
■ is only conferred where the accused has been
■ committed t<> gaol for trial, or is otherwise
■ m custody awaiting trial on the charge
■ acninst him. Rex v. Komicnsky, Q. It. 12 
I K. B. 320.
I Trial — Speedy Trial of Indictable Of- 
I fences—Election as to Mode of Trial—Time 
I Waiver Plea to indictment.] — Four
■ accused perrons, after a preliminary Inquiry,
■ were committed for trial for conspiracy to
■ defraud, but no hill of indictment was pre- 
I «10 the grand jury ou such charge. A 
:■ bill of indictment, however, was preferred by
■ the Crown counsel, with the written consent
■ n u ^,1(tee Presiding in the Court of King's 
:| Reach, charging the four accused and two
■ other persons with conspiracy. Two addi-
■ iionnl bills were preferred against the six
■ TJ8011?' cKar*'ng them with having commit- 
j I i1^ °ther indictable offences, and the grand
■ jury declared the three bills well founded and
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returned them into Oourt as true hills. The 
accused, when arraigned, severally pleaded 
not guilty ou the three indictments, but when 
the Court was proceeding to fix a day for the 
friais, they moved that an order be made al
lowing them to he taken before u Judge of 
sessions to declare their option for speedy 
trial on the indictments:—Held, that in or
der to waive a trial by jury and to elect to 
be tried by a Judge of sessions, an informa
tion must have been laid before a justice of 
the peace, a preliminary inquiry must have 
been made, depositions giving evidence con
cerning the offence charged must have been 
taken, and the accused must have been com
mitted for trial, ltex v. Gibson. 4 Can. 
Crim. Cas. 451, followed. 2. Whenever an 
accused party neglects to take the necessary 
steps to elect for a trial without n jury in 
the special Court for speedy trials, before 
an indictment is found against him and re
turned into Court, his plea to such indict
ment will be conclusive against him, and he 
cannot afterwards elect for a speedy trial 
without a jury: Regina v. Lawrence, 1 Can. 
Crim. Cos. 21>5. His jflea to the indictment 
conclusively and exclusively fixes ihe form. 
Rex v. Wcner, y. R. 12 K It. 320.

Trial—Speedy Trial o Indictable Offences 
—Jurisdiction of District Magistrate—-Crim
inal Code.]—A district magistrate has no 
jurisdiction to try a person for an indictable 
offence, except in the special cases provided 
by law, viz., the indictable offence must be 
one which is triable before the general or 
quarter Misions of the peace; the accused 
person must have been committed or bailed 

j for trial, and be in actual custody awaiting 
! trial; the sheriff must have notified the dis- 
| l rid magistrate in witing that such person 

is so confined, staling his name and the 
nature of the charge preferred against him ; 
the district magistrate must thereupon have 
caused the prisoner to be brought before him, 
and, after having obtained the depositions on 
which the prisoner was committed, state and 
describe to him the offence with which he is 
charged, and the prisoner must then have 
consented to be tried before such district 
magistrate without a jury. The jurisdiction 
to hold a speedy trial is strictly limited by 
the terms of ss. 765-707, Criminal Code, and 
the conditions specified in these sections must 
he strictly complied with, on pain of absolute 
nullity, even where the accused has expressly 
declared that he consents to stand his trial 
before the district magistrate who convicted 
him. Rex v. Breckenridge, Q. It. 12 K. It.

Trial—Summary Trial — Assault- Pen
alty—Right to Jury—Notification by Magis
trate's Clerk.]—Section 785 of the Criminal 
(’ode. 1892. as re-enacted by 63 & 64 V. c. 
46. gives *o the police magistrate of a city or 
town pox.er to impose the same punishment 
for a common assault as could lie imposed 
upon a person convicted on an indictment, 
when he has decided to treat it as an indict
able offence and is proceeding under the sum
mary trials part of the Code. 2. The magis
trate may ask the question provided for by 
s. 786 of the Code through the mouth of his 
clerk. Rex v. Ridchaugh. 23 Occ. N. 236, 
14 Man. L. R. 434.

Venue — Indictment — Commitment to 
Penitentiary—Warrant.] —The venue men
tioned in s. 609 of the Criminal Cbde, 1892,

CRIMINAL LAW.
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moans the place where the crime is charged 
to have been committed ; and, in cases where 
local description is not required, there is an 
implied allegation that the offence was com
mitted at the place mentioned in the venue 
in the margin of the record. It is of no con
sequence whether or not the trial Court 
should be considered an inferior court.—Un
der s. 42 of the Penitentiary Act, It. S. C. 
c. 182, a copy of the sentence of the trial 
court, certified by a Judge or by the clerk or 
acting clerk of that court, is a sufficient war
rant for the commitment and detention of 
the convict. Decision of Davies, J., in Ex p. 
Smithemau, 24 Occ. N. 329, 35 S. C. It. 
189, affirmed. Smitheman v. The King, 35 
8. C. K. 490.

IV. Summaby Conviction.

Appeal — Notice to Complainant — 
Forum.)—Held, that a notice of appeal 
neither addressed to nor served upon the 
prosecutor, but addressed to and served upon 
one only of two convicting justices of the 
peace, is insufficient, though it appear that 
when the notice was so served the justice 
upon whom it was served was verbally in
formed that it was for the prosecutor. 
Keohan v. Cook, 1 Terr. L. It. 125, followed. 
The question, whether a notice of appeal 
to the Supreme Court of the North-West 
Territories instead of a Judge thereof was 
valid, was raised but not decided. Uostctter 
v. Thomas, 4 Terr. L. It. 224.

Appeal — Magistrate Stating Case after 
Appeal—Res Judicata.]—The defendant was 
convicted before a stipendiary magistrate for 
violation of certain regulations made under 
the Fisheries Act, R. 8. C. c. 96, s. 17, and 
an appeal was taken to the County Court 
for district No. 3, where the conviction was 
affirmed. No appeal was taken from the 
judgment in the County Court, but the sti
pendiary magistrate was applied to to state 
a case for the opinion of the Supreme Court, 
with the view of questioning the validity of 
the conviction, which he did :—Held, quash
ing the case stated, that, with the judgment 
of the County Court standing in the way, 
the defendant was precluded from asking the 
stipendiary magistrate to state a case for the 
purpose of attacking the conviction in the 
Supreme Court. The judgment in the County 
Court, in the identical case, was binding as 
between the parties, and upon the stipend
iary magistrate, and the matter was therefore 
res adjudicate, and ode in which the magis
trate could not be asked to state a case. 
Rex v. Townshcnd, 35 N. S. Reps. 401.

Appeal—Notice of—Parties to be Served.] 
—A notic*. of appeal from a summary con
viction (provincial) served upon the convict
ing magistrate is not invalid because it is 
not also addressed to and served upon the 
respondent. It is not a pre-requisite to the 
right of appeal that the person convicted 
should have been taken into custody. Quaere, 
whether service of notice of appeal on the re
spondent’s solicitor would not be sufficient 
in any event. Rex v. Jordan, 22 Occ. N. 
219, 9 R. C. R. 33.

Appeal—Payment of Fine — Security — 
Money Deposit—Return to Appellate Court.]

—A person by paying his line on a summary 
conviction loses any right of appeal he mu:l" 
otherwise have had under s. 880 of the Crin, 
inal Code. Where on an appeal from a 
summary conviction an appellant rank-'- a 
money iliqrasit in lieu of recognizance, tie de
posit, which includes both the fine and in
security for costs of appeal, should he re
turned by the justice into the appellate 
Court, and in default the appeal cannot be 
heard. Rex v. Neuberger, 9 B. C. It. 272.

Appeal Recognizance—Defect in Costs 
—Order—Motion to Quash — Grounds—[d 
dition of.]—The Court may allow new 
grounds to be added on shewing cause again- 
an order nisi to quash an order dismissing 
an appeal from a conviction under the ('rim 
inal Code, granted under the Rule of Court 
of Michaelmas term. 1899, althougl ti 
requires the grounds to be stated in the 
order.—A recognizance entered into under 
s. 880 (c) of the Code is bad if the word 
“ personally ” is omitted from the condition 
to appear and try the appeal and abide the 
judgment of the Court thereupon. And the 
appellate Court, on this objection being 
raised to the recognizance, has jurisdiction to 
dismiss the appeal with costs. Rex v. H'ed- 
derburn. Ex p. Sprague, 36 N. Bl Reps. 213.

Appeal — Recognizance — Sureties—Sta
tutory Requirements.]—On an appeal, under 
s. 879, Criminal Code, by several defendants 
from a summary conviction, the recognizance 
must be that of two sureties besides the 
appellant, and the appeal will be quashed if 
the recognizance be given with only one 
surety. 2. An appeal not being of common 
law right, the conditions precedent imposed 
by the statute must be strictly complied with. 
3". The giving of security is an essential 
part of the appeal, and unless it lie done in 
the manner required by statute, the giving of 
a notice of appeal will be unavailing, and 
the conviction may be prosecuted as if i-> 
notice had been given. Regina v. Joseph. 
Q. R. 21 8. C. 211.

Appeal—Right of —Plea of OuiUy.]- 
A person who has pleaded “guilty'- to ;t 
charge, and has been summarily convicted, 
may raise a question of law in an npp 
under s. 897 of the Criminal Code, but on 
such appeal his former plea of “ guilty " 
estops him from calling upon the respondent 
to prove his guilt. So far ns his guilt or 
innocence is concerned, he is not n “ party 
aggrieved ” within the meaning of s. 87!) of 
the Criminal Code. Rex v. Brook. 5 Terr. 
L. R. 369.

Appeal to County Court -Habeas Cor
pus Proceedings.]—Application for a writ of 
habeas corpus. The prisoner was charged 
with an offence under s. 523 of the Criminal 
Code, convicted thereof bv the police magis
trate for the city of Rosslnnd, and sentenced 
to two months' hard labour. Immediately 
after conviction he appealed to n County 
Court, and Leamy, Co.J., affirmed the con
viction :—Held, dismissing the application, 
that the decision of the County Court in 
appeal from a summary conviction is final 
and conclusive, and a Supreme Court .Tudee 
has no jurisdiction to interfere by habeas 
corpus. Rex v. Beamish. 21 Occ. V 
8 B. C. R. 171.
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Appeal to Judge of Supreme Court,

N.W.T.—Notice of appeal—Insufficiency — 
Time of sitting of Court not stated. Rex v. 
llrimacombe (N.W.T.), 2 W. L. R. 53.

Case Stated—Recognizance—Cash De
posit in Lieu o/.]—Appeal by way of case 
stated under s. 9U0 of the Code. The de
fendant was convicted of an offence under 
the Act to restrict the Importation and Em
ployment of Aliens. Instead of entering into 
the recognizance required bv s.-s. 4 of s. 9UU 
of the Code, the defendant deposited a 
marked cheque for $100 with the convicting 
magistrate :—Held, thaï the recognizance was 
a condition precedent to the jurisdiction of 
the Court to hear the appeal, and no substi
tute was permissible. Rex v. Cciser, 21 Occ. 
N. tM, 8 B. C. U. 109.

Certiorari—Habeas Corpus — Keeper of 
Hawdy-house—Pleading (Juilty—Trial on the 
Jferito.]—The offence of being a keeper of 
a house of ill-fame is an indictable offence, 
nud it may be tried either before a jury in 
the ordinary way, or before a police magis
trate under the summary trials clauses, or 
before a justice of the peace under the sum
mary convictions clauses, of the Code. Upon 
an application to quash a conviction where 
the prisoner was in custody when the matter 
came up on certiorari :—Ileld, that a writ 
of habeas corpus was necessary. The de
fendant was convicted by a police magistrate 
after pleading guilty to a charge that she did 
" unlawfully appear the keeper of a house of 
ill-fame," and sentenced to be imprisoned for 
on-1 year in the Andrew Mercer reformatory : 
—Held, that the conviction might be treated 
a-i having been made under the summary 
convictions clauses of the Code, although the 
sentence exceeded the power of the magis
trate, and that such conviction might be sup- 
IKirted and the sentence amended under those 
clauses 1 Ield, also, that when a prisoner 
charged before a magistrate with appearing 
the keeper of a house of ill-fame had pleaded 
guilty to such charge, there was a trial on 
the merits, and that such person was to be 
deemed guilty of the offence of keeping a 
house of ill-fame. Regina v. Spooner. 21 
Occ. N. 159, 32 O. It. 461.

Certiorari—Recognizance— Sufficiency of 
Justification—Appeal.]—An affidavit of jus
tification upon a recognizance given pursuant 
to Rule of Court passed under s. 892 of the 
Criminal Code, need not state that the sur
ety is worth the amount of the penalty over 
and above other s for which he is surety.
A Rule of Court ,ade under s. 892 of the 
Criminal Code requiring sufficient sureties 
for a sjiecific amount, is complied with if 
the sureties justify as being possessed of pro
perty of that value, and ns being worth the 
amount over and above all their just debts 
and liabilities, and over and above all ex
emptions allowed by law. Itegina v. Ilob- 
lcet, 10 p. R. 49, not followed. Where a 
conviction is attacked on the ground of want 
of jurisdiction, the mere filing of a recog
nisance by the defendant on an appeal there
from does not deprive him of his right to a 
writ of certiorari. The conviction and all 
Mher proceedings relating thereto having 
y®, 8M. by the magistrate under s. 801 
of the Criminal Code, in the office of the ; 
dork °f the Court for the judicial district in 
wnieh the motion is made, a motion to quash 1

the conviction can be made without the issue 
of a writ of certiorari. Section 892 of the 
Criminal Code authorizes the requiring of a 
recognizance only where the conviction is 
brought before the Court by a writ of cer
tiorari, and no recognizance is required where 
such a writ is not necessary or is dispensed 
with. Regina v. Ashcroft, 4 Terr. L. It. 
119.

Certiorari Right to—Criminal Code, s. 
887—Failure of Remedy by Appeal.]—Sec
tion 887 of file Criminal Code, which enacts 
that “ no writ of certiorari shall be allowed 
to remove any conviction or order had or 
made before any justice of the peace, if the 
defendant has appealed from such convic
tion or order to any court to which an ap
peal from such conviction or order is auth
orized by law, or shall be allowed to remove 
any conviction or order made upon such 
appeal,” does not deprive the Court of the 
right to quash a conviction on certiorari, 
where the convicting justice acted ns a par
tisan in collusion with the prosecutor and 
without jurisdiction, even though an nppeal 
has been taken which has failed by reason of 
the refusal of the justice to make the return 
required by law ; Landry, .1., dissenting. In 
re Kelly, 27 N. 15. Reps. 553. discussed. Rex 
v. Delegarde, Ex p. Cowan, 30 N. B. Reps. 
503.

Certiorari—.Selling Liquor to Indians — 
View _ of Place of Sale.]—Motion for cer
tiorari to remove a conviction for selling 
an intoxicant to an Indian. The magis- 
strate, after hearing the evidence, but 
before giving bis decision, went alone 
and took a view of the place of 
sale:—Held, quashing the conviction, that 
the proceeding was unwarrantable. 2. That 
s. HIS of the Indian Act and s. 88$) of the 
Criminal Code do not prevent proceedings by 
zertiorari where the ground of complaint is 
that something was done contrary to the 
fundamental principles of criminal procedure. 
In re Sing Kee, 21 Occ. N. 220. 8 R. C. R. 
20.

Certiorari—Warrant of Commitment — 
Illegality—Refusal to Quash — Habeas Cor
pus.]—When a person is in custody under 
a warrant of commitment, founded on a good 
conviction, the Court will not quash the 
commitment on certiorari, even if it is ille
gal. The proper procedure is by way of 
habeas corpus. Rex v. Melanson. Ex p. Bcr- 
tin, 30 N. R. Reps. 577.

Complaint—Description of Offence—Un
certainty—Certiorari. ]—A conviction ob
tained upon a complaint which does not give 
a clear and precise description of the alleged 
offence or contravention of a statute or by
law will he quashed upon certiorari. C ar
riéré v. City of Montreal. 5 Q. P. R. 44.

Costs of Distress and Conveying to 
Gaol—Variance between Minute and Con
viction.]—The costs of distress and of con
veying to gaol are obligatory where a sum
mary conviction imposes a fine and awards 
distress and imprisonment in default of dis
tress, and therefore the omission of any re
ference to such costs in the minute of adjudi
cation will not invalidate the formal convic
tion which includes them. Rex v. Reagan 
( Vo. 2). 30 N. S. Reps. 206.
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Fine— Distress—Uard Lahour—1)uplicity 

— Warrant of Commitment — Habeas Cor
pus.J—A conviction, which attaches hard 
labour to imprisonment in default of there 
being sufficient distress to levy the line im- 
I>osed, is bad. A conviction which charges 
an offence on two separate days, charges two 
distinct separate offences, and, if it be a case 
where s. 26 of the Summary Convictions Act 
applies, is bad ; a warrant of commitment 
based on such a conviction is consequently 
bail. It is a usual, convenient, and estab
lished practice that a rule nisi to shew cause 
why a writ of habeas corpus should not issue 
should also require cause to be* shewn why, 
in the event of the rule being made absolute, 
i he prisoner should not be discharged with
out the actual issue of the writ of habeas 
corpus and without his being personally 
brought before the Court ; but in order that 
the rule may be made absolute in this form, 
the magistrate, the keeper of the prisoner, 
and the prosecutor should all be served with 
the rule nisi, or at least be represented on 
its return. Regina v. Farrar, 11 Occ. N. 2ÿ,
1 Terr. L. It. 306.

Fine — Payment to Clerk — Illegality — 
Quashing.\—A conviction by the Recorder’s 
Court of Montreal requiring payment of a 
line to the clerk of the Court, and not to the 
city, is illegal, and will be quashed upon 
certiorari. Wilcock v. City of Montreal, 5 
Q. I». R. 126.

Fine and Costs or Imprisonment—
Defendant Submitting to Imprisonment — 
Motion for Certiorari—Deposit of Fine and 
Costs—Refusal of Writ—Surrender of Pri
soner—Right to Return of Deposit.]—W., the 
plaintiff's assignor, having been condemned 
to pay a fine and costs for an infraction of 
the license law, and to imprisonment in de
fault, sought to set aside the conviction 
by means of certiorari proceedings, after hav
ing suffered part of the imprisonment im- 
|K)sed. lie deposited with the defendant, in 
his capacity of clerk of the peace at Mon
treal, the sum of $114.83, the amount of the 
fine and costs, besides $50 to cover subse
quent costs, pursuant to s. 217 of the Quebec 
Liquor License Act, 63 V. c. 12, and was 
released from prison. The writ of certiorari 
having been refused, W. surrendered him
self again as a prisoner, and offered to serve 
the time of his imprisonment, but claimed at 
the same time from the defendant the repay
ment of the $114.83. The latter refused and 
gave as reasons that W., in making this 
deposit voluntarily and thus obtaining his 
freedom, had chosen the alternative of a fine, 
and the judgment setting aside the writ of 
certiorari had the result of awarding the 
deposit in payment of the fine to the mis- 
en-cause. the collector of revenue of Mon
treal :—Held, that this deposit possessed only 
the character of a security, and could not be 
converted into a payment of the fine and 
costs : that the application for certiorari could 
not take nwav from one convicted of an 
offence his right to choose to submit to the 
term of imprisonment to which he is con
demned, instead of paying the fine ; that the 
writ of certiorari, in suspending the execu
tion of the sentence, has only the result when 
it is discharged of rendering the person 
convicted liable to his term of imprisonment ; 
and if he makes that choice, he has a right
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• o repayment of his deposit representing 
line and costs. Winy v. Sieotte, Q. R. 26 
8. C. 387.

Imprisonment - Warrant of Commit 
ment—Defects—Place of Offence—Time fur 
Commencement of Dnprisonmcnt — Court >.f 
Record—Copy of Sentence.]—A motion for 
the discharge of 8., a prisoner serving a term 
of imprisonment at Dorchester Penitentiary, 
was based upon alleged defects in the war
rant of commitment signed by tin...... . of
the County Court Judge’s Criminal Court at 
Halifax, returned by the warden of the peni
tentiary as the authority under which S. was 
held :—Held, that, even if the place win- 
the offence was committed was not staled in 
the body of the record of conviction, it was 
covered by that named in the margin, \ i/.. 
" the county of Halifax.”—Semble, that the 
“ copy of the sentence ” required to be deliv
ered to the warden of the penitentiary 111. 
S. C. c. 182, s. 42), need not contain nil the 
averments essential to the validity of an in
dictment or conviction :—Held, that the docu
ment certified by the warden in the present 
case as his authority was sufficient. Ret 
v. Smitheman, 24 Occ. N. 329.

Injury to Property— Description of Of
fence’.]—N. L. was committed to gaol under 
a warrant of a stipendiary magistrate, charg
ing him with having at L., in the county of 
C. B., “ unlawfully and wilfully destroyed 
and damaged property owned by A. M. S. 
on the 24th day of December, 1903:" Held, 
that the conviction was bad becau ■ it did 
not specify the injuries and the natm of the 
property injured. Regina v. Spain, is O. R. 
385, followed. In re Leary, 24 Occ. N. 70.

Justice of the Peace—Master and Ser
vant Act—Refusal to Work—Information- 
Amendment—Form of Conviction—Omissions 
—Distress—Costs.]—The prosecutor hired 
the defendant to work on a farm and paid 
for the defendant’s transportation thereto. 
The defendant worked a few hours, and then 
left. The prosecutor swore to an informa
tion that the defendant did “ accept the sum 
of $1.30 to pay his fare to R. on the con
dition that the "said amount was to be worked 
out, and refused to work after reaching 
this place, with the exception of 4 hours." 
etc. The, magistrate issued a warrant setting 
out the facts stated in the information and 
adding “ consequently obtaining money un
der false pretences," and the defendant was 
arrested. The magistrate amended the in
formation by adding a reference to the Mas
ter and Servant Act. 1001. hut the inform
ation was not re-sworn. The amendai in
formation was read over to. the prisoner 
and lie was informed that he was to he tried 
under it ns amended. He made no objection : 
the prosecutor gave evidence, and the de
fendant was sworn and testified on his own 
behalf. The magistrate adjudged that the de
fendant should be fined $5 and .<4.88 cost*, 
and if the amounts were not paid forthwith 
lie should he committed to gaol. A note of 
the conviction was made and n formal con
viction drawn un. The conviction form was 
headed “ conviction for a penalty to he lev
ied hv distress,” hut no such term was men
tioned in the body of it :—Held, that the 
nature of the offence was sufficiently clear 
in the original information, and any doubt 
was removed by the addition of the reference 
to the Act. 2. That the information having

CRIMINAL LAW.



489

been read over, and the trial proceeding with
out objection, and the magistrate having the j 
prisoner before him, even if brought there I 
improperly, he might try him on the amended 
information not re-sworn, although the Act 
required an information on oath. 3. That 
the Court, being satisfied that an offence of 
l In- nature described in the conviction bad j 
been committed, and that the magistrate had 1 
jurisdiction, and that the punishment im- ! 
posed was not excessive, should not hold the i 
conviction invalid because the date and place 
of offence were not stated, there being power j 
to amend. 4. That the heading formed no 
part of the conviction, which was correctly 
drawn under the statute. 5. That the costs 
of conveying the accused to gaol being omit
ted, was a matter which could be amended, 
if necessary, but here there were no such 
costs, as the prisoner never went to gaol, 
li. That there was special power by 1 Edw. 
VII. c. 2, s. 14, under which the prisoner 
was convicted, to award imprisonment in 
default of payment; and that by R. S. O. 
1897 e. 90, s. 4, that power covered costs as 
well as fine. Rear v. Lewis, 28 Occ. N. 190,
5 O. I* It. 509, 2 O. W. R. 290. 560.

Motion to Quash—Jurisdiction o/ Single 
Judge—Certiorari — Disorderly House—in
mate—Pleading Guilty—Form of Conviction 
—Summary Conviction or Summary Trial— 
Penalty.]—A single Judge in the Territories 
has jurisdiction under 54 & 55 V. e. 22, s.
7. s.-s. 2, to hear and determine applications 
to quash summary convictions, whether the 
convictions have been brought into Court 
by certiorari or not. If the conviction have 
been returned to the clerk of the Supreme 
t'ourt, by virtue of s. 102 of the N. W. T. 
Act, the issue of a writ of certiorari is un
necessary. The defendant pleaded guilty be
fore a magistrate of being an inmate of a dis
orderly house, an offence punishable either 
under part XV. of the Criminal Code (Vag
rancy), where the fine on summary convic
tion is limited to $50, or under part LV. 
(Summary Trials of Indictable Offences), 
where the fine and costs together must not 
exceed $100. A fine of $90, with $0.25 
costs, was imposed, but the conviction was in 
the form WW prescribed under part LVIII. 
relating to summary convictions, and not the 
form QQ prescribed under part LV., and 
did not contain the words "being charged be- 
t -re me the undersigned,” which appear in 
the latter form. On an application to quash, 
the conviction was sustained ns n good con
viction under part LV., as being of like effect 
to the form therein prescribed ; the amount 
of the fine and the fact that the accused was 
not charged with or convicted of being a 
loose, idle, or disorderly person, indicating 
die procedure adopted by the magistrate. 
The omission to recite that the accused had 
Iwn charged with the offence before him, 
a fact which appeared from the proceedings, 
te a matter of form only, and not nufficient 
to void the conviction. Rex v. Ames, 6 Terr. 
L. R. 492.

Motion to Quash - Practice — Duty of 
Justice to Return Depositions—Certiorari.] 
7-Section 888 of the Criminal Code provides 
tor the return of convictions by justices into 
a <;°urt *° which the appeal is given :— 
Semble, apart from this provision, it is the 
,ut-v of justices to make return also of the 
Dépositions upon which tilie conviction is 
rounded.-—Held, that papers purporting to
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be the depositions relating to the conviction 
having been returned therewith, they should 
be assumed to be such depositions; that they 
were properly before the Court, and a writ of 
certiorari was unnecessary. Rex v. Rondeau, 
5 Terr. L. R. 478.

Motion to Quash—Preliminary Objec
tions — Security - - Cash Deposit — Written 
Document—Certiorari— Notice—Objection to 
—Delay.]—On the return of a rule nisi to 
quash the conviction of the defendant for an 
offence against the Liquor License Ordin
ance, it was objected that no proper security 
had been given, as required by Supreme 
Court Rule 13. It appeared by the certifi
cate of the registrar that $100 in cash had 
been deposited with him in this cause, aud 
that such sum stood to the credit of the 
cause in a chartered bank. It was the fact, 
however, that no written document had been 
deposited with the registrar stating the con
ditions upon which the deposit was made. 
Rule 13 requires the deposit to be made 
*' with a condition to prosecute such motion 
and writ of certiorari —Held, that no writ
ten document was necessary, the money being 
in the hands of the registrar for the pur
poses provided by law. It was also objected 
that the notice did not give the name- of 
the party who intended to apply, nor the 
name of the Court or the Judge in Cham
bers : — Held, that the Court should not 
entertain this and other like objections, for 
after a writ of certiorari has issued the ob
jections should be raised by a substantive 
motion to quash the writ:—Held, also, that 
when more than three months have inter
vened between the return to the writ of 
certiorari and the motion for a rule nisi, 
the preliminary facts must be taken to be ad
mitted, and an application to quash the writ 
would be too late. Regina v. Davidson, 21 
Occ. N. 98.

Motion to Quash—Recognisance—Ineffi
ciency—Justice of the Peace — Married Wo
man—Separate Estate.]—The defendant is a 
necessary party to the recognizance required 
upon a motion to quash his conviction ; and 
where his recognizance was invalid because 
entered into before a justice of the peace 
for a county other than that in which the 
conviction was made, the recognizance of his 
surety, though properly taken, was held had 
also.—Semble, that a recognizance by the 
wife of the defendant might be binding in 
respect to her separate estate, which she 
connected by affidavit, with her recognizance. 
Rex v. Johnson, 24 Occ. N. 266. 7 O. L. R. 
525. 3 O. W. R. 221. 222.

Motion to Quash—Recognizance—Neces
sity for defendant joining in—Company de
fendant—Leave to deposit money in lieu of 
recognizance — Defective condition — Costs. 
Re Western Co-operative Construction Co. 
and Brodsky (Man.), 2 W. L. R. 541.

Motion for Rnle Nisi to Quash—Un
tenable grounds—Like motions in other cases 
—Rule granted on terms. Rex v. McGinn es, 
1 O. W. R. 812.

Ontario Summary Convictions Act—
Criminal Code. s. Hft1—Time for Laying In
formation.]—The Ontario Summary Convic
tions Act. R. S. O. c. 90. s. 2. has the effect 
of incorporating s. 841 of the Criminal Code, 
and therefore, in the case of any offence
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punishable on summary conviction, if no time 
is especially limited for making any com
plaint or laying any information under the 
Act or law relating to the particular case, 
the complaint must be made or the inform
ation laid within six months from the time 
the matter of complaint or information arose. 
Her v. McKinnon. 22 Occ. N. 161, 3 O. L. 
It. 508. 1 O. W. R. 199.

Special Court —Ontario Liquor Act, 1902 
—Certiorari—Commitment after service of— 
Discharge—Amendment—Error in name—Ad
judication—Sentence. Rex v. Forster, 2 O. I 
W. It. 312, 5 O. L. R. 024.

Two Informations —Withdrawal of One j 
—Canada Temperance Act.]—Under s. 858 I 
of the Criminal Lode, after the evidence has ! 
been heard, the magistrate is not bound either | 
to convict or discharge the defendant ; he : 
may allow the prosecutor to withdraw the i 
charge, and he may do so even when an- | 
other information for the same offence has | 
been laid by the same prosecutor against* I 
the same defendant, and the determination j 
thereof is still pending. B& p. Wyman, 84 
N. B. Reps. 608.

Vagrancy — Conviction—Information — 
Facts Necessary to be Stated.]—Application ' 
for habeas corpus. The accused was charged j 
with being a “ loose, idle person, or vagrant,” j 
and was convicted by a police magistrate, 
and sentenced to six months’ imprisonment 
with hard labour. The conviction described , 
the offence in the same terms as the in- | 
formation :—Held, that the conviction was 
bad in that it did not set out the facts con
stituting the offence. Under s. 207 of the 
Code various acts constituting vagrancy are 
specified, and an information charging vag- ! 
rancy should shew the particular facts on | 
which the prosecution relies to establish the ! 
offence. Rex v. McCormack. 23 Occ. N. 207,
8 B. C. It. 497.

Warrant of Commitment—No Con
viction Alleged—Haheas Corpus—Return.]— ! 
On an application for a writ of habeas cor- i 
pus, and for discharge of prisoner detained in 
custody under a warrant of a justice of the J 
peace in form V., Criminal Code, s. 596 | 
(committal for trial), the warrant did not 
allege a conviction, but only that the ac
cused had been charged before the justice. 
The conviction upon which the warrant was 
issued was admittedly bad, but an amended 
conviction was returned to the clerk by the 
justice after the argument: — Held," that 
where a warrant of commitment upon a con
viction does not allege that the prisoner has 
been convicted of an offence, the conviction 
cannot be referred to in order to support the 
warrant. Order made discharging prisoner. 
—Semble, that had the warrant shewn the 
prisoner to have been convicted of some 
specific offence, even though insufficiently 
stated, the conviction could have been refer
red to, to support it. An application to 
discharge a prisoner held under a defective 
warrant of committal in execution will not 
be adjourned in order to procure the return 
of the conviction with a view to supporting 
the warrant, if the prisoner has been actu
ally brought up on a habeas corpus, aliter 
where he has not been brought up. Regina 
V. IAilondc, 2 Terr. L. R. 281.

V. Summary Trial.

Assault — Information for Indictable 
Offences—Conviction for Common Assault- 
Jurisdiction of Magistrate — Indictment — 
Court — Information.]—The defendant was 
tried before a stipendiary magistrate on an 
information charging him '• ith committing 
an assault upon J. F., causing bodily harm. 
The accused having consented to be tried 
summarily, in accordance with s. 787 of the 
Code, was tried and convicted of a common 
assault only :—Held, that s. 713 of the Code 
enabled the magistrate to convict of the 
common assault under s. 265, notwithstand
ing that the information was for an indict
able offence under s. 262, as the latter sec
tion includes common assault. 2. That the 
contention that s. 713 only applies to indict
ments, “ counts ” being the only word used, 
was disposed of by s. 3 (b) of the Code, 
where it is provided that the expressions 
“ indictment ” and “ count,” respectively, in
clude information and presentment, as well 
as indictment, and also any plea, replication, 
or other pleading, and any record. 3. That 
independently of the statute the conviction 
was good. The Queen v. Oliver, 30 L. .1. 
M. 12, and The Queen v. Taylor. L. It. 1 i \ 
C. It. 194, followed. Rex v. Coolen, 36 X. 
8. Reps. 510.

Assault and Theft — Summary Trial- 
Police Magistrate—Flection—Next Court for 
Jury Trial—Amendment—Fresh Election — 
New Trial.]—In order to give a police magis
trate jurisdiction to try an indictable offence, 
namely, a charge of assault and robbing pro
secutor of 30c., not triable summarily by 
the magistrate except with the prisoner’s 
consent, the magistrate, in putting the pri
soner to his election to be tried before him 
or by jury, must expressly name the Court 
at which the charge can probably be soonest 
heard : and it is immaterial that the election 
is made by counsel representing the prisoner: 
Maclaren, J.A., dissenting. Itegina v. Cock- 
shott, 11898] 1 Q. It. 582, followed. After 
the election of the prisoner to be t tied sum
marily on such charge, and after the magis
trate has entered upon the trial thereof, he 
has no power to amend the indictment <o 
as to cause a further charge to be preferred 
against the prisoner, unless the prisoner is 
again put to his election, and consents to 
he so tried. Rex v. Walsh. 24 Occ. N. 82. 
7 O. L. It. 149, 2 O. W. R. 222, 3 O. >\ 
It. 31.

Election — Absence of Accused.]—A pri
soner charged with theft waived prelimin
ary examination, and was committed for trial. 
Upon then being arraigned before the junior 
Judge of the County Court he consented to 
be tried by “the said Judge without a jury: 
—Held, that s. 767 of the Criminal Code, 
as amended by 63 & 64 V. c. 46 (D.I, con
templates an election to be tried in n certain 
way and not necessarily by the Judge before 
whom the election is made; that the election 
in question having been given in a limited 
form was void ; and that the senior Judge 

j could not proceed with the trial of the ar
oused.—Held, also, that a person accused, by 
waiving preliminary Investigation and thus 
accepting committal without deposition*

I taken, foregoes his right to a speedy trial 
and cannot make an election effectual to 
confer jurisdiction :—Held, further, that.
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unless in the case of misconduct rendering it 
impracticable to continue the proceedings in 
his presence, or at his request and with the 
permission of the Court, the trial of a person 
accused of felony cannot proceed in his ab
sence. In re Rex v. McDougall, 24 Occ. N. 
334. S O. L. It. 30, 3 O. NV. It. TOO.

Election — Absence of preliminary in
quiry by magistrate—Neglect to inform pris
oner of time of next sitting—Conviction— 
Invalidity — Discharge. Rex v. Williama 
(B C.i. 2 W. L. It. 410.

Election—Amendment of charge—Substi
tution of earlier date for offence—Seduction 
of girl under sixteen—Necessity for new elec
tion. Rex v. Laetlle, 6 O. W. It. 911, 11 O. 
L R. 74.

Election — Depositions Disclosing More 
fierions Offence.]—Where the depositions dis
close an offence which could not have been 
disposed of by speedy trial, the prisoner will 
not be allowed to elect for speedy trial if the 
Crown intends to lay the more serious charge, 
even though he is committed for an offence 
which may be disposed of by speedy trial. 
Ret v. Preston, 11 B. C. R. 159, 1 W. L. R.

Election—.V. W. T. Act—Re-trial—'Sew 
Election—Duty of Judge.]—The North-West 
Territories Act, R. S. C. c. 50, s. 67 (section 
substituted by 54 & 55 e V. c. 221 provides 
that “ when the person is charged with any 
other criminal offence, the same shall be 
tried, heard, and determined by the Judge 
with the intervention of a jury of six. but 
in any such case the accused may. with his 
own consent, be tried by a Judge in a sum
mary way, and without the intervention of 
a jury:"—Held, that the consent of the ac
cused does not make it imperative upon the 
•Judge to try the charge without the inter
vention of a jury. It appears to be assumed 
by the Court that where the accused had 
been tried by a Judge with the intervention 
° j” Jury w^° disagreed and were discharged, 
and the accused was brought up again for 
trial, the Judge on the second trial might, 
had be seen fit, have, on the accused’s con- 
sei.', tried him without the intervention of 
the .'try. Regina v. Brewster (No. t), 2 
Terr. L. R. 353.

Election — Withdrawal.] — A prisoner 
who. on being brought before the Countv 
•bidges Criminal Court, elects to be tried 
summarily by the Judge, cannot he allowed 
afterwards to withdraw his election ; no pro
vision therefor having been made in the 

riminnl Co_de, fs. 762-781, such ns the amend
ment to s. 767 with regard to elections to be 
-or «•' " j,ir-v- Ne» v. Keefer, 21 Occ. N. •-*>. 2 O. L. R. 572.

Evidence — Consent — Felony — Mis- 
""tneanour. Rex v. Fox. 2 O. W. R. 728.

Inmate of Honse of Ill-fame—Jiiris- 
j1?!! °f Stipendiary Magistrate — Piniish- 

I be defendant was convicted before 
stipendiary magistrate of being an inmate 

i n house of ill-fame, and sentenced to im
prisonment at hard labour for one day, and to 
nrfeit and pay $60, and in default, of pay

ment to a further term of imprisonment for 
x months, unless the sum should be sooner

paid. She was arrested and imprisoned un
der a warrant issued on the conviction, and 
an application was made for a writ of habeas 
corpus to test the legality of her imprison
ment :—Held, that the conviction was under 
Part LV. of the Criminal Code, and the trial 
was a summary trial of an indictable of
fence, and not a summary conviction. The 
jurisdiction is given by s. 783 (f) of the 
Code. The following section makes the jur
isdiction of the magistrate absolute in re
spect of the particular offence, and inde

pendent of the consent of the person charged.
1 Section 788 fixes the punishment which the 
magistrate on summary trial of indictable of
fences may inflict upon the person convicted 
in respect of all the crimes mentioned în s. 
783, except theft and attempt to commit 
theft, the punishment for which is nrovided 
by s. 787. The punishment inflicted was not 
in excess of that authorized by the (’ode, and 
is not limited to that prescribed by s. 208. 
The jurisdiction of the magistrate to try the 
offence charged under Part <<V. of the Code 
and to Inflict the punishi lent which he 
awarded was quite clear, and no ground had 
been shewn for the discharge of the prisoner. 
Rex v. Roberts, 21 Occ. N. 314.

Jury — Election — Withdrawal -Refusal 
of Judge to Dispense with Jury.]—The N. 
W. T. Act. R. S. C. 1886 c. 50, s. 67 (sec
tion substituted by 54 & 55 V. c. 22, s. 9), 
provides that “ When the person is charged 
with any other criminal offence the same 
shall be tried, heard, and determined by the 
Judge, with the intervention of a jury of six : 
but in any such case the accused may, with 
his own consent, be tried by a Judge in a 
summary way and without the intervention 
of a jury Held, that in the event of the 
accused electing to be tried by a Judge alone, 
the Judge is not bound so to try the case, but 
may insist upon the intervention of a jury. 
So held, where the accused was first tried 
with the intervention of a jury, who dis
agreed, and upon a second trial coming on 
withdrew his first election and elected to be 
tried by the Judge alone. Regina v. Webster,
2 Terr. L. R. 236.

Keeping Bawdy House-- Consent—Con
viction — Date of Offence. — Discharge of 
Prisoner—Protection against Actions.]--The 
defendant was summarily tried without her 
consent, and convicted for keeping a disorder
ly house, that is to say. a common bawdy 
house, and was sentenced to pay a fine, and 
in default to bo imprisoned at hard labour: 
—Held, that, as she was charged and pun
ished under the combined operation of ss. 198 
and 958 of the Criminal Code, the magistrate 
could lawfully try her only after having ob
tained her consent under s. 785, and for 
want of such consent the conviction was 
wholly without jurisdiction and void. Nor 
could the proceedings he sustained under s. 
783 (f) of the Code, nor under s. 207 (j). 
2. The conviction, which was in the form 
QO. declared that the defendant had been 
guilty of the offence “on the 21st day of 
April. A.D. 1901, and on divers other days 
and times during the month of April — 
Held, that it was bad, as it might be read ns 
indicating the commission of an offence subse
quent to the laying of the information (the 
date of which was the 29th April) and in
cluding the date of the conviction (the 30th 
April.) Ex p. Kennedy. 27 N. R. Reps. 493,
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followed. 3. Held, also, following In re 
Moore, 33 C. L. J. 400, that where relief 
from imprisonment was given as in this ease 
under U. S. N. S. 1900 c. 181, the Judge 
ca» only protect from civil action, at the in
stance of the applicant, in respect to the im
prisonment from which she is discharged, 
the keeper of the common gaol in which she 
was detained. Rex v. Keeping, 31 Occ. X.

Obstructing; Peace Officer (,'unsent. ] 
—A person charged with obstructing a peace 
officer in the execution of his duty may, with
out his own consent, be tried summarily by 
the magistrate. Rex v. Jack, 9 B. C. K. 19.

Obstructing; Peace Officer Consent of 
Accused.]—Held, that a person charged with 
obstructing a peace officer In the execution 
of his duty may l»e tried summarily by a 
magistrate without the consent of the accused.
See Criminal Code, as 144, 788-6. Semble, 
that a magistrate is not bound to inform an 
accused of tin- exact sections <>f iin- Code 
under which the proceedings are being taken. 
Itegina v. Crossen, 3 (’an. (Vim. Cas. 152. 
not followed. Iter v. Kelson, 21 Occ. N. 
45(1. 8 B. C. It. 110.

Powers of Magistrate -Theft—Attempt 
to Commit—Destription of Offenee—Watrant 
of Commitment—Absence of—Order for Fur
ther Detention.] — It is competent for a 
magistrate upon the summary trial^ before 
him of a prisoner charged under s. 783 (a) 
of the Criminal (’ode with having committe d 
theft. t< convive i.im of the offence of attempt
ing to <-oimnit it provided for in a.-s. (b>. 
The offence of theft from the person is suffi
ciently described in popular language as pick
ing the pocket of n person. To authorise the 
detention of n person under a conviction there 
should Ire a warrant of commitment ; but 
where there was none, and the conviction it
self was lodged with the gaoler as his au
thority for the detention, there being 'an of
fence proved and a proper conviction for the 
offence, and no merits on the part of the 
prisoner, the Judge Irefore whom the prisoner 
was brought upon habeas corpus exercised 
the power conferred by s. 752 of the Code, 
and directed that the prisoner should be fur
ther detained and that the convicting magis
trate should issue and lodge with the garner 
a proirer warrant. Her v. Morgan, 21 Occ. 
N. 533. 2 O. L. R. 413. (Affirmed by the 
Court of Appeal. 20th November. 1001. 21 
Occ. N. 583.1

Without Consent of Prisoner—Con
viction—Discharge from gaol—Second prose
cution. Rem v. Kennedy. I O. XV. It. 31.

VI. Miscellaneous.

Comment of Judee—Reserved Case— 
Application for offer Sentence.] — On the 
trinl of n prisoner indicted for stealing, the 
Judge, in his charge to the jury, called atten
tion to the fact that the prisoner WAS not 
called to testify on his own behalf, and 
warned the jury that they were not to take 
that fact to his prejudice ; bul added, if he 
were an innocent man he could have proved 
that at the time of the offence he was not 
in the vicinity where the theft took place :—

Held, that this was **commentn within 
meaning of s. 4 (2) of the Canada Evidence 
Act, 1893. It is not too late after the i 
tence has been imposed to ask to have n .as- 
reserved for the opinion of the Court. Rn 
v. 1hduin. 311 X. B. Reps. »U►*.»

Conviction under Liquor License
Act I ;t< xt under Justices' Warrant Pri
soner Found in Another County •— Warrant 
not Indorsed—Unlawful Caption—Legal lU 
tcation—Habeas Corpus—Reference it, Divi
sional Court—Conviction for Second Off 
—Form—Finding of Previous Conviction—- 
Order of Proceedings Amendment,]
by prisoner from order of Anglin, J., upon 
the return of the habeas corpus and certiorari 
in aid, refusing to discharge the prisoner 
and remanding him to the custody of tlv 
keeper of a common gaol. The prisoner was 
convicted for a second offence of selling liquor 
without license. He was sentenced to impris
onment with hard labour for 4 months. The 
gaoler made his return to the habeas corpus, 
assigning the warrant of commitment -is tin 
cause of detention. The conviction 
feedings before the magistrate were returned 
upon the writ of certiorari in aid, and an 
a mended conviction was also returned. It 
was objected that the warrant was defective 
in form ; that the arrest thereunder was 
irregular or void, the warrant not having 
been hacked by a justice of the peace of the 
County of Victoria, in which county the pris
oner was arrested, and whence he was taken 
to gaol. It was contended that the convic
tion, ns well in its amended as in its original 
form, was invalid, ns the finding in respect 
of the previous conviction was omitted in the 
latter and Improper! forth in the former, 
and also because *he magistrate had entered 
upon the inquiry as to the previous convic
tion before adjudicating upon the guilt ef 
the prisoner in respect of the charge then 
before him, contrary to the provisions of sec. 
101 of the Liquor License Act:—Held, all 
the objections urged against the proceedings 
failed. The second deposition of Chief Con
stable Jarvis shews that the magistrate had 
already adjudicated upon the charge laid in 
the information then before him before en
tering upon the inquiry ns to the fact of 
the previous conviction. The affidavits from 
which it was argued that he had probably not 
done so are too vague and indefinite to war
rant nn assumption to the contrary of the 
deposition; but the amended conviction, 
though carelessly prepared and not following 
accurately the form given in the schedule 
to the Act, of the conviction, may Ire amended 
upon the evidence : 1 Edw. VII. ch. 13 (0.1 : 
Criminal Code, secs. 889, 89(5. There is 
nothing in the objection that the arrest wa» 
made in the county of Ontario without the 
warrant having been backed by a justice of 
that county. The warrant of commitment 
is sufficient to justify the prisoner’s detention 
in the gaol of the proper county, and the 
Court will not, on habeas corpus, inquire 
into any irregularity in his caption. I he 
distinction in this respect between the prac
tice in criminal and civil cases has been 
settled too long and too firmly to admit ot 
the point being now debated. Regina v. 
Jones, 8 Occ. N. 332 overruled, appeal 
dismissed. Rex v. Whitesides, 4 O. M. K- 
113, 237, 25 Occ. N. 33, 8 O. L. R. •*-

Jude, ot Sessions—lrti.10 for «««'*’ 
diTT-S-sj— i a convictionI —Conviction — Jurisdiction.]—A
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and sentence rendered b.v a Judge of the 
sessions of the peace, acting for the recorder 
»f Montreal, are valid. Deschumps v. Vallée,
7 y. P. R. 231.

Jurisdiction of Magistrate—Constitu
tional Law — Constitution of Criminal 
Courts.]—By s. 785 of the Criminal Code ; 
any person charged before a police magistrate 
in Ontario with an offence which might be 
tried at the General Sessions of the Peace, 
may, with his own consent, be tried by the 
magistrate and sentenced, if convicted, to 
the same punishment as if tried at the Gene- 
ral Sessions. By an amendment in 1900 
the provisions of this section were extended 
to police and stipendiary magistrates of cities 
and towns in other parts of Canada :—Held, 
that, though there are no Courts cf General 
Sessions except in Ontario, the amending 
Act is not therefore inoperative, but gives to j 
a magistrate in any other province the juris
diction created for Ontario by s. 785. Though , 
the organization of Courts of criminal juris- I 
diction is within the exclusive powers of the 
legislature, the Parliament of Canada may 
impose upon existing Courts or individuals 
the duty of administering the criminal law, 
and their action to that end need not be | 
supplemented by provincial legislation. In 
r. lanrini, 24 Gee N. 265, 34 S. C. It. 
621.

Leave to Appeal—Conviction for theft 
—Evidence for jury—Weight of evidence— i 
Conduct of case. Hex v. Callaghan, 2 O. I 
W. It. 1141.

CRIMINAL PROSECUTION.
See Duress.

CROPS.
See Landlord and Tenant.

CROSS-DEMAND.
See Pleading.

CROSSINGS.
See Railway.

CROWN.
I. Crown Lands, 407.

II. Expropriation. 502.
HI. Public Works, 507.
IV. Other Cases, 518.

I. Crown Lands.
/,5*v<T8e Pos»eseion—Information of In- 

non.J-Though there has been adverse! 
a^?lon Crown lands for more than 
^«jypars, th. Act 21 Jac. I. c. 14 does 
in« ?fevent the Crown from validly grant- 

8 lhe ««me Without first re-establishing

title by information of intrusion ; Davies, J., 
dissenting. Judgment in Emmerson v. Mad- 
dison, 36 N. B. Reps. 2(50, reversed, ilad- 
dison v. Emmerson, 24 Oce. N. 204, 34 S. 
C. R. 533.

Contract for Grant of Public 
Domain—Breach of—Exchequer Court — 
Petition of Right.]—The Exchequer Court 
of Canada has jurisdiction in respect of a 
claim arising out of a contract to grant a 
portion of the public domain made under the 
authority of an Act of Parliament. 2. Such 
n claim may be prosecuted by a peition of 
right. 3. Where the Court has jurisdiction 
in respect of the subject-matter of a petition 
of right, the petition is not open to objec
tion on the ground that a merely declara
tory judgment or order is sought thereby. 
If, on the other hand, there is no jurisdiction, 
no such declaration should be made. Clark 
v. The Queen, 1 Ex. C. R. 182, considered. 
Qu’Appelle, Long Lake, and Saskatchewan 
Railroad and Steamboat Co. v. The King, 
21 Occ. N. 283, 7 Ex. C. It. 105.

Crown Grant — Concealment—Revoca
tion.]—Action to set aside a Crown grant 
to the defendant on the ground that it was 
erroneous'y and improvidently granted. The 
land covered by the grant was in the town 
of Sydney, but in the application it was 
described as “ near the town of Sydney.” 
Moreover, it was included in the description 
of land expropriated by the town of Sydney 
under legislative sanction and afterwards 
conveyed by the town to a company. These 
circumstances were withheld from the officers 
of the Crown, when the grant was made :— 
Held, that the action must succeed, the 
Crown having acted upon a mistake and 
upon a false statement. Attorney-General v. 
McNulty, 11 Gr. 281, followed. Attorneg- 
General v. McGowan, 24 Occ. N. 136.

Crown Grant—Person in Occupation — 
Permission—Estoppel—Son-disclosure — Col
lateral Proceedings.]—In an action to re
cover «land, the plaintiffs relied upon a grant 
from the Crown dated the 14th March, 181)1. 
The defendants limited their defence to a 
portion of the land claimed, and. as to that 
portion, depended upon title acquired in 1893, 
from II., who entered as a servant of the 
plaintiffs, and, by their permission, en "ted a 
house on the land in 1890:- Held, that the 
possession of 1L was not sufficient to prevent 
the Crown from granting to the plaintiffs : 
that II. having entered by the plaintiffs' per
mission. both the defendants and II. were 
estopped from denying the plaintiffs' title; 
that if the Crown was misled by the omis
sion of the plaintiffs to disclose in their peti
tion that the land was in the occupation of 
H., that objection could not be raised by a 
third party, in collateral proceedings, but 
must be raised in a proceeding to be taken 
before the Governor in council to have the 
grant vacated ; and that the case was not 
within the provisions* of R. S. (5th series) 
c. 9, and that the occupancy, being that of 
a jierson in possession by permission of the 
plaintiffs, did not require to lie disclosed. 
Lakevicw Mining Co. v. Moore. 30 N. S. 
Reps. 333.

Lease of—Building erected ly lessee— 
Interference with right of access to canal— 
Action—Parties. Slater v. Dominion Supplg 
Co., 3 O. W. R. 254.
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Lien—Dominion Lands Act Amendment, 

1897—Registry Laws—Entries—Coat».] — 
Under b. 18 of 60 & 61 V. c. 20, amending 
the Dominion Lands Act, unless the Regis
trar makes the necessary entries respecting 
the indebtedness of the patentee there re
ferred to “ in the projier register or other 
record book in his office,” no charge or lien 
will be created on the land comprised in the 
patent for such indebtedness. A docket or 
note book in which the Registrar kept n 
record of applications under (he Real Pro
perty Ai t received and examined hy him, 
is not to be considered “ the proper register 
or record book” in which to make the neces
sary entries, which should have been made 
in the abstract book kept under the Registry 
Act, as the patent had been registered under 
the old system of registration. Vnder Rule 
277 of the Queen's Reneh Act, 1895, costs 
will be given against the Crown when it 
fails in proceedings taken by way of caveat 
and petition under the Real Property Act. Re
gina v. Fawcett, 20 Occ. N. 287, 13 Man. 
L. R. 20r>.

Location Ticket — Conditions—Soii- 
fulfilmcnt — Cancellation—Prescription.] — 
Under the terms of a sale from the Crown 
in 1857, the grantee was ablig'd to perform 
all the obligations contained in ordinary 
location tickets, and without residence and 
clearance upon the lot the grantee could 
not become the incommutable owner nor ac
quire letters patent. 2. Prescription does not 
run against the Crown, which always has 
the right to cancel a location ticket. Keuly 
v. Regan, Q. R. 23 S. C. 305.

Military Reserve—Provincial or Fed
eral Domain—Recitals in Private Acts.]— 
The statement in the Vancouver Incorpora
tion Acts, which are private in their nature, 
that certain land is a “ Government Military 
Reserve," is not conclusive on the Crown in 
right of the Province :—Held, on the tacts, 
that it was not shewn that Headman’s Is
land was a military reserve called into exist
ence by properly constituted authority, and, 
therefore, that it belongs to the Province 
and not to the Dominion. Remarks ns to 
the powers of the Governor of British Colum
bia in 1858, and as to what constituted a 
“ reserve.” Attorney-flcneral for British 
Columbia v. Ludgate, 8 B. C. R. 242.

Patent —Locatec—Improvemcn ts—Ascer
tainment of Amount Payable for — Crown 
Lands Department.]— On an application be
ing made for the patent to certain lands, a 
claim was made by the defendant, who had 
married the widow of the loentee and had 
improved the land, u> be allowed the value 
of such improvements, whereupon the Com
missioner of Crown Lands directed that be
fore the patent issued the amount, if any, 
payable to the defendant for his improve
ments and work on the land, after proper 
deductions, should !»■ ascertained. A consent 
judgment was obtained referring it to the 
Master to inquire and report ns to what 
sum, if any. the defendant was entitled to for 
permanent improvements and work done upon 
the land ; for maintenance of the family of 
the loentee, and for any advances made to 
the family, after making all proper deduc
tions :—Held, that, as the consent judgment 
was silent as to the principle to be applied 
in ascertaining the amount payable to the 
defendant for the improvements, the proper

mode, having regard to the object of the 
Crown Lands Department, was to award 
such sum as in foro conscientiœ the defend
ant ought to receive. Highland v. Hliriry. 
21 Occ. N. 116, 32 O. R. 371.

Patent—Revocation—Powers of Commis
sioner of Lands—Scire Facias.]—The powii 
to annul letters patent belongs to the Super
ior Court only, and not to the Commissioner 
of Lands, who has no power to correct er
rors which have crept in, in the preparation 
of such letters, when there is no adverse 
contention. 2. The legal way to proceed to 
have nullified the action of the Commissioner 
iu revoking letters patent in order to make 
a grant to another, is by scire facias. Regina 
v. Adams, Q. It. IS S. C. 52U. < Reversed
by the Court of Queen’s Bench, but restored 
by the Supreme Court of Canada.) Q. I!. 
11 K. B. 56, 21 Occ. X. 328, 31 S. C. R. 
220.

Patent for Land—Action to repeal — 
Affidavit—Concealment of improvement* — 
Burden of proof—Costs. Bailey v. DuCail- 
land, 6 O. W. R. 506.

Pre-emption—Laches—Abandonment — 
Petition of right—Contract of Crown with 
pre-emptor. Cartwright v. The King (B. 
C.), 1 W. L. R. 82, 103.

Right of Way Over Bo.......
scription—Possession—Predecessors in Title.] 
—The provisions of C. S. U. C. c. 88, ss. 
37, 40, and 44, were in force at the time of 
Confederation, and have not been regaled 
by the Parliament of Canada. Such provi
sions affect the right of the Crown ns re
presented by the Government of Canada. 
2. Under such provisions, when* one enjoys 
an easement as against the Crown and over 
Crown property within the limits of some 
town or township, or other parcel or tract 
of land duly surveyed and laid out by pro
per authority in Ontario, for a period of 
twenty years, he thereby establishes n right 
by prescription in such easement ; and if the 
Crown interferes with the enjoyment of it 
by expropriation proceedings the owner is 
entitled to compensation. 3. To establish 
the easement by prescription it is not neces
sary to shew that the present owner was in 
undisturbed possession for the full twenty 
years ; but the undisturbed possession of his 
predecessors iu title may be invoked in order 
to complete the term of prescription. Be- 
Gee v. The King, 22 Occ. N. 87, 7 Ex. C. 
R. 300.

Road Reservation — Expropriation bij 
the Town—Subsequent Grant to Individual 
—Fraudulent Concealment—Cancellation — 
Jurisdiction of Court—Construction of Sta
tutes.,1—The defendant, in making applica
tion for a grant of land from the Crown, 
represented that the land applied for was 
" near ” the town of Sydney, when in far' 
it was in that town : also that the land was 
“ unoccupied and unimproved,” when in truth, 
to the defendant’s knowledge, it was then 
in the occupation of the Dominion Steel Co., 
being a part of land which had been expro
priated by the town and conveyed to the 
company for use in connection with their 
works, and was a portion of what was known 
as the “Cornish town road,” being land re
served by the Crown many years previously 
for the purpose of a public rond or highway, 
hut which had never been used and was
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wider than was required for the purpose, 
and out of which some grants had been made. 
Rv the provisions of the Towns Incorpora
tion Act, It. 8. N. S. c. 71, s. 170, all 
public streets, roads, highways. &«*.. were 
rested absolutely in the town, and the town 
council was given full control over the same : 
—Held, that the Crown having been induced by 
false suggestions a ml fraudulent concealment 
io make a grant which it would not have 
made if the Crown officers had been pro
perly informed, the grant must be set aside ; 
that the statute was not to be construed as 
not applying to the road in question merely 
because it had not been used or was wider 
than was required ; that the grant was one 
which the Court had jurisdiction to vacate ; 
and that authority on the part of the town 
to expropriate the land in question, if the 
Act (1899 c. 84) did not apply to Crown 
land, was supplied by the Acr ratifying and 
confirming the expropriation proceedings 
iliKKi v. till). Attorney-General v. Mo

wn, 87, X. s. Reps, 35.
Settlement of Manitoba Claims —

statute—Operation of (front—Ascertainment 
ini Identification of Swamp Lands—Reven
uea— Constitutional Lau\]—The first sec
tion of the Act for the final settlement of 
the claims of the Province of Manitoba on 
the Dominion, 48 ft 10 V. c. 60, enacts that 
"all Crown lands in Manitoba which may 
be shewn, to the satisfaction of the Domin
ion Government, to be swamp lands, shiill 
be transferred to the Province and enure 
wholly to its benefit and uses:" — Held, 
affirming the judgment in 8 Ex. C. It. 337, 
tiirouanl and Killam, JJ., dissenting, that 
the operation of the statutory conveyance 
in favour of the Province of Manitoba was sus
pended until such time or times as the lands in 
question were ascertained and identified as 
swamp lands and transferred ns such by order 
of the Governor-General in Council, and that, 

I in the meantime, the Government of Canada 
I remained entitled to the administration there- 
! of. and that the revenues derived therefrom 
I enured wholly to the benefit and use of the 
I Dominion. Attorney-General for Manitoba 
I v. Attorney-General for Canada. 24 Occ. N. 
I 113, 34 8. C. It. 287.

I Squatter—Grant- -Purchaser fur Valut 
I Prioritim -Notice—Registry Act—Instrument 
I Improperly Registered.] A squatter upon 
I Crown land, which lie had partly cleared, 
I do upon which he had built a house, gave 
I * registered mortgage of it in 1874 t'm- 
I ÏT’ u.lu* ‘n 1881 conveyed the equity of
■ redemption by registered deed to the mort* 
1 W*i remaining in occupation of the land 
I tenant, in 1888 a son of the squatter, 
I yjag no knowledge -if the mortgage or
I rood, or that his father occupied the land as 
1 obtained a grant of the land from thé
■ frown :—Held, that he should uot be declared
■ :............if the land for the purchaser from
■ the rather:- Semble, that s. 89 <-f the Regia-
■ ,r-v Act, 57 V. c. 20 (C. 8. 1903, e. 151, s.
■ w*. by which it is provided that “ the re-
■ (Miration of any instrument under this Act
■ !l constitute notice of the instrument
■ ;o nil persons claiming any interest in the
■ ‘ands subsequent to SUCh registration, “does
■ " apply i" an instrument not properly on 
I t.!/igl8,ry’ 8UC*1 a couveyanve of Crown
■ W a squatter. Robin. Colins, and Co..
■ rm'ed v. Theriault. 25 Oct. X. <18, 3 X.
■ Eq. 14.

Squatter — Settler—Rights of—Railway 
1 belt—Vancouver Island Settlers’ Rights Act, 

1904—Construction—Expropriation — Com- 
, pensât ion—Powers of Provincial Legislature 

— Timber — Mines and minerals. Esquimalt 
and Nanaimo R. W. Co. v. McGregor (Bl 
C.), 2 W. L. R. 530.

Swamp Lands Transfer to Province— 
Construction of Statute—Order in Council.] 
—By s. 1 of 48 & 49 V. c. 50 (D.), sub
sequently re-enacted by R. S. C. c. 47, s. 4, it 
was provided that all Crown lands which may 
l>e shewn to the satisfaction of the Dominion 
Government, to he swamp lands shall be 
transferred to the province and enure wholly 
lo its benefit and uses :—Held, that by its 
true construction the section did not operate 
an immediate transfer to the province of any 
swamp lands or of the profits arising there
from, but only from the date of the order 
in council, made after survey and selection 
ns proscribed by the Act directing that the 
selected lands be vested in the province. 
Down to that date the profits resulting from 
the transferred lauds belonged to the Domin
ion. Judgment in 34 S. C. R. 287 affirmed. 
Attorney-General for Manitoba v. Attorney- 
General for Canada, [1904] A. C. 799.

Timber Licensee—Prior Grant of Land 
—Retroactivity.]—Lots r -anted or located 
prior to the date of a license to cut timber 
under Art. 1309, It. S. Q., are exempt from 

: the rights conferred by such license. 2. 
Licenses to cut timber on Crown lands are 
not retroactive as against prior grantees of 
said lands. Price v. Dclislc, Q. R. 21 8. 
C. 411.

Timber Licenses—Sales by Local Agent 
, —Location Ticket—Suspensive Condition — 

Title to Lands.] — During the term of a 
license to cut timber on ungrunted lands of 
the Province of Quebec, the local Crown 
lands agent made a sale of a part of the 
lands covered by the license, and issued loca
tion tickets -ir licenses of occupation thereof 
under the provisions of Arts. 1209 et seq., 
It. S. Q., respecting the sale of Crown lands.

1 Subsequently the timber license was renewed,
imt at ill-1 tune tie' renewal license was Issued
there had not been any express approval by 
the commissioner of Crown lands of the 

I sales so made by the local agent, as provided 
in Art. 1209, R. S. Q. :—Held, affirming 

I the judgment appealed from, Taschereau 
1 and Davies, JJ., dissenting, that the approval 

required by Art. 1209. R. S. Q., was not a 
suspensive condition, the fulfilment of which 

: would have retroactive effect from the date 
| when the sales by the local agent were made,
I and that, at the time of the issue of the 
: renewal license, the lands in question were 

still ungranted lands of the Grown for which 
the timber license had been validly issued.

! Leblanc v. Robitaille. 22 Occ. N. 78, 31 S. 
C. R. 582.

II. Expropriation.

Actual Value — Compulsory 'Taking — 
' Compensation.] — In expropriation cases, i where the actual value of lands can he closely 

and accurately determined, a sum equivalent 
| to ten per cent, of such actual value should 

he added thereto for the compulsory taking, 
hut where that cannot he done, and where
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the price allowed is liberal and generous, 
nothing should be added for the compulsory 
taking, Symonds v. The King, 8 Ex. 0. It. 
31».

Compensation -Damages for Injury to 
Adjoining Lund»—Amount of Judgment of 
Exchequer Court — Appeal to Supreme 
Court.]—Information in the Exchequer Court 
for a declaration that certain lauds taken 
for the Trent Canal were vested in Her Ma
jesty, and that the sum of $0,860 tendered to 
the defendant was sufficient compensation for 
the lands taken and for damages to adjoin
ing lands. The amount tendered was made 
up of $3,800 for the lands taken and $3,000 
for damages. The valuators on whose report 
the tender was made put the value of the 
land at $200 per acre. This was accepted 
by the Judge of the Exchequer Court, but, 
upon conflicting evidence, he increased the 
amount for damages to $10,250. The Crown 
appealed on the ground that the damages 
were excessive :—Held. Gwynne and Girour- 
ard, JJ., dissenting, that, as it did not appear 
from the evidence that there was error in 
the judgment appealed from, the Supreme 
Court would not interfere. Regina v. Arm
our. 31 8. C. It. 400.

Compensation — Leasehold Interest — 
Measure of Damages.]—The suppliants were 
lessees of certain laud and premises expro
priated for the Intercolonial Railway. The 
prem <es had been fitted up and were used 
by them for the purpose of their business 
as coal merchants. By the terms of the

time be determined by the lessors by giving 
six months’ notice it writing, in which event 
the suppliants were to be paid $2,500 for 
the improvements they had made : — Held, 
that the measure of compensation to be paid 
to the suppliants was the value, at the time 
of the expropriations, of their leasehold in
terest in the lands and premises. Apart 
from the sum payable for improvements there 
was no direct evidence to shew what the value 
was. Rut it appeared that the suppliants 
had procured other premises in which to 
carry on their business, and that in doing so 
they had of necessity been at some loss, 
and that the cost of carrying on their busi
ness had been increased. The amount of 
the loss and of increased cost of carrying 
on business during the six months succeeding 
the expropriation proceedings was, in addi
tion to ill.' ram mentioned, taken to repre
sent the value to them, or to any person
in a like position, of their Interest the
premises. The suppliants also contended 
that, if they had not been disturbed in their 
possession, they could have increased their 
business, and so have made additional pro
fits. and they claimed compensation for tin* 
loss of such profits, hut this claim was not 
allowed. Gibbon v. The Queen, 20 Occ. N. 
434, 6 Ex. C. It. 430.

Damages to Land — Owner — Public 
Work—Liability—Land Dedicated for High
way.]—It is the owner of the land at the 
time a public work is constructed that is 
entitled to damages for lands taken for or 
injuriously affected by such construction and 
not his successor in title :—Held, in view 
of the opinion in City of Quebec v. The 
Queen. 24 S. C. It. 420, that where the In
jury to property does not occur on a public

work the suppliant has no remedy undet 50 & 
51 V. c. 16, s. 16 (d). Where in the divi
sion of his land the owner dedicates a -Mo
tion to the public for a street or highway, a 
part of which is subsequently taken by'the 
Crown for a public work, the owner is :i..t 
entitled to compensation for the part s-. 'ak.-n. 
Stebbing v. Metropolitan Board of Work?, |„ 
It. 6 Q. B. 37, and Paint v. The Queen. 2 
Ex. C. It. 141», 18 8. ('. It. 718, followed. 
Letoi rncux v. The Queen, 21 Occ. N. l’77 
7 Ex C. It. 1.

Damage to Remaining Land I vcesi
—Undertaking — Right of Way—Pu lure 
Damages—Agreement—Increased \ aim .\ - 
The defendants owned a certain property, 
a portion of which was taken by the Crown 
for the purpose of a canal. Access to the 
remaining portion of the defendants' land 
was cut off by the canal, but the Crown, un
der 52 V. c. 38, s. 3, filed an undertaking to 
build and maintain a suitable road across 
its property for the use of the defendants. 
The evidence shewed that the effect of this 
road would be to do away with all future 
damage arising from deprivation of access; 
and the Court assessed the damages for 
past deprivation only. 2. It having Imvii 
agreed between the parties in this case that 

j the question of damages which might arise 
: in the future from any flooding of the de

fendants' lands should not be dealt with in 
the present action, the Court took cognizance 
of such agreement in pronouncing judgment. 
3. In respect to the lands taken, the Court 
declined to assess compensation based u|wn 
the consideration that the lands were of mon- 
value to the Crown than they were to du- 
defendants at the time of the taking. Steb
bing v. Metropolitan Board of Works, L. 
It. 6 Q. B. 37, and Paint v. The Queen. - 
Ex. C. R. 141», 18 8. C. It. 718, followed. 
Regina v. Harwood, 20 Occ. N. 424, 6 Ex. C. 
It. 420.

Damages—'aluation—Evidence. ] — The 
Crown expropriated land of L. and had it np- 

, praised by valuators, who assessed it at $11.- 
400, which sum was tendered to L. hut re- 

j fused. L. brought suit by petition of right 
1 for a larger sum" as compensation. The 

Exchequer Court awarded him $17,000. On 
I appeal by the Crown :—Held, Girouurd, J.. 
j dissenting, that the evidence given on the 
I trial of the petition shewed that the «un 
I assessed by the valuators was a very generous 

compensation to L. for the loss of his land, 
and the increase by the judgment appealed 
from was not justified. The Court, while 
considering that a less sum than that fixed 
by the valuators should not be given in this 
case, expressly stated that the same course 
would not necessarily be followed in future 
cases of the kind. Rex v. Likely. 22 Occ. ->• 
191, 32 8. C. R. 47.

Leasehold Property—Tenant's Imprott- 
mente—Expense of Removal—Compentalion.1 
—The suppliant was tenant of certain build
ings and wharves erected upon lands 01 
which he had acquired possession ns assignee 
of two leases. He there carried on business 
as a junk dealer. The terms for which toe 
leases were made had expired at the time 
of the expropriation of the lands by in 
Crown ; but the leases contained a proviso 
that the buildings and other erections P 

I on the demised premises should be valuejl “■
I appraisers, and that the lessor or reversioner
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should have the option of resuming possession [ 
upou payment of the amount of such appraise
ment. or of renewing the leases on the same 
terms for a further term not less than three 
tears. No such appraisement had been made, | 
and the suppliant continued in possession of 
ilit- property as tenant from year to year. 
The evidence shewed that the lessor had no 
present intention of paying for the improve- | 
ments and of resuming possessio. of the pro
perty :—Held, that, in addition to the value 
of his improvements, the suppliant should be 
allowed compensation for the value under 
■•II the circumstances of his possession under 
the It-ases at the date of the expropriation. 
\l<<loldriek v. The King, 23 Dec. X. 1)9, 8 
Ex. V. R. 109.

Lessor and Lessev—Covenant to Build 
on Demised Premises.]—Where a lessee is 
uuder covenant to build upon the demised 
premises, and a part of the premises are ex
propriated by the Crown for the purposes of 
a public work, the fact that by the expro
priation the lessee is relieved from his cove
nant and the further fact that his rent is 
rt-duc-1 by reason of the taking of a part of 
the premises, will be taken into consideration 
by the Court in fixing the amount of com
pensation to be paid to the lessee. Item v. 
Vow*». 22 Occ. X. 84. 7 Ex. C. R. 282.

Possession by Officers of the Crown 
of Lands not Expropriated —Taking of 
Highicay—Rifle Ranye—Damayes.]—The de
fendants complained that possession of certain 
lands not covered by the plan and descrip
tion filed by the Crown in an expropriation 
proceeding had been taken by the officers of 
the Crown, and claimed compensation :—Held, 
that the right to recover compensation must 
be limited to lands mentioned In the plan and 
description filed, and to the injurious affec
tion of other lands held therewith. 2. The 
defendants’ predecessor in title, in laying off 
into lots the land of which a portion was 
taken from the defendants by the Crown, left 
a roadway between the land so divided and 
the top of the laud adjacent to the sen. This 
roadway hud been used by the public, and 
work had been done upon it by the muni
cipal authorities. The land between that so 
taken and the sea was not included in the 
plan and description filed ; but the Crown 
«losed up the roadway, aud from the land 
taken from the defendants opened another in 
lieu thereof :—Held, that the defendants were 
not entitled to compensation in respect of the 
taking of the roadway. 3. Where property 
adjoins a rifle range, the site of whit' has 
been expropriated from the lands of the owner 
of such adjacent property, he is entitled to 
compensation for damages arising from the 
nae of such rifle range. Rem V. Harris. 22 
Occ. N. 83. 7 Ex. C. R.# 277.

Prospective Value—Assessed Value. 1— 
where lands at the time of the expropriation 
had a prospective value for residential pur
poses beyond that which then attached to 
mem as lands used for farming or dairy 
Purposes, such prospective value was taken 
mto consideration in assessing compensation.

In assessing compensation in this case the 
tourt looked at the assessed value of the 
lands, not as a determining consideration, but 
m affording some assistance In arriving at a 
«air valuation of the property taken. Rex v. 
Tnrnbull Real Estate Co., 23 Occ. N. 99, 8

Ex. C. R. 103. Affirmed in Turnbull Real 
Estate Co. v. The King, Corkery v. The 
Kitty, De Bury v. The King, 33 S. C. R. 077.

Public Work—Damages—Reference.] — 
Upon an appeal from the report of special re
ferees, on the ground that the amount of 
damages reported by them was excessive, and 
it appearing to the Court that the matter was 
one in which it was expedient that there 
should he a reference hack to the referees un
der the 19th Rule of Court of the 12th 
December, 1899, an order was made therefor, 
in which the following directions were given 
to the referees:—1. To find what in Septem
ber 1902, was the value "f the wharf, land,
and premises taken by the Crown as men
tioned in the information. In finding that 
value the referees were directed to exclude 
from their consideration the value of the 
same to the Crown, in the way of saving ex
pense in the construction of the public work, 
or otherwise, aud to determine its value at 
that time to the owner or any other person, 
for any purpose to which in the ordinary 
course of events it could i»- put. in finding 
that value the referees were also directed 
to take into account the condition, situation, 
and prospects of the property taken ; but that 
such value should be one that the property 
had at the time it was taken, and not one 
that the referees might think that it might 
have at some fut ire time by reason of its 
condition, si'uation, or prospects. 2. With 
regard to the remainder of the property, of 
which that taken formel part, the referees 
were direeled to find the amount of damages, 
if any, that had been occasioned to the por
tion not expropriated by the taking of the 
part mentioned, and the construction of the 
public work. The referees were further di
rected ‘hat if the construction of the public 
work benefited and increased the value of the 
portion of the property not expropriated, that 
was to be taken into account and set off 
ugainst the damages occasioned by the sever
ance. Rem v. Shives, 9 Ex. C. R. 200.

Will — Construction — Gift Over in the 
Event of Death—Life Es'ate—Interest on 
Compensation Money.]—A testatrix devised 
and bequeathed to her niece M. W. a dwelling- 
house and its contents, “ but in case she 
should die without leaving lawful issue, then 
to m,v nieces hereinafter mentioned, and 
their children, being females.” Following this 
lhere was a residuary gift or bequest to “the 
daughters of my sisters M. and H. and to 
the daughters or daughter of my late brother 
J., and to their children, if any. being 
daughters —Held, that there was nothing 
in the will to indicate any intention on the 
part of the testatrix that the gift over should 
not take effect unless in her lifetime lier niece 
M. W. died without leaving lawful Issue, but, 
on the contrary, it was to be inferred from 
the terms of the will that it was the inten
tion of the testatrix that in the case of the 
death at any time of M. W. without leaving 
lawful issue, the other nieces, to whom she 
left the residue of her estate, should take the 
property. Cowan v. Allen, 2(1 S. C. R. 292, 
Fraser v. Fraser, ib. 310, and Olivant v. 
Wright. 1 <’h. I). 348, referred to. 2. The 
property in question had been expropriated 
by the Crown for the purposes of a public 
work :—Held, that the suppliant M. T., the 
devisee under the will sub nomine M. W., was 
in any event entitled to a life interest in the 
compensation money, and that she might be
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paid the interest thereon during the pendency 
of proceedings to determine the respective 
rights of all parties interested therein. Trail 
v. The King, 21 Occ. N. 281, 7 Bx. C. R. 08.

III. Public Wobks

Collision of Vessel with Entrance 
Pier to Canal — Negligence in Construc
tion.]—One of the entrance piers to a govern
ment canal was so constructed that a sub- 
si ruct ure of masonry rested on crib-work. 
The base of the pier was set back three feet 
from the edge oi the crib-work, which left 
a step or projection under water between the 
masonry and the side of the crib-work. It 
was necessary for vessels to enter the canal 
with great care, at this point, owing to the 
eddies and currents that existed there. The 
proper course, however, for vessels to steer 
was marked by buoys. A vessel on entering 
the canal touched another pier than the one 
in question, and then, taking a sheer qnd 
getting out of control, swung over and catne 
in collision with this pier :—Held, that, upon 
the facts proved, the accident was caused 
by the vessel being caught in a current or 
eddy and so carried against the pier. 2. 
That, as there was no negligence by any 
officer or servant of the Crown as to the 
location and the method of construction of 
this pier, the Crown was not liable for dam
ages arising out of the collision. British and 
Foreign Marine Ins. Co. v. The King, 25 Occ. 
N. 146.

Compulsory Taking Compensation — 
Value.)—It is the value of the land at the 
time of the expropriation that the Court has 
to consider in assessing compensation. If the 
property has depreciated in value between 
the time it was acquired by the person seek
ing compensation and the time of the expro
priation by the Crown, the former has to 
bear the "loss. 2. Where the property is 
occupied by the owner as his home, and he 
has no need or wish to sell, the compensation 
ought to be assessed upon a liberal basis. Rex 
v. Hedger, 22 Occ. N. 84. 7 Ex. C. It. 274.

Contract—Abandonment and Substitution 
of Work—Implied Contract.]—The suppliants 
contracted with the Crown to do certain work 
mi tin- Cornwall canal, the contract providing 
that they should provide all labour, plant, etc., 
for executing and completing all the works 
set out or ref -rred to it in the specifications, 
namely, “ all the dredging of the Cornwall 
canal on section No. 8 (not otherwise pro
vided for)" on a date named ; “ that the 
several parts of this contract shall be taken 
together to explain each other and to make 
the whole consistent ; and if it be found that 
anything has been omitted or misstated which 
is necessary for the proper performance and 
completion of any part of the work contem
plated the contractors will, at their own ex
pense, execute the same as though it had 
been properly described and that the en
gineer could, at any time before or during 
construction, order extra work to be done, 
or changes to be made, either to increase or 
diminish the work to be done, the contractors 
to comply with his written requirements 
therefor. By cl. 34 it was declared that no 
contract on the part of the Crown should 
be implied from anything contained in the

signed contract or from the position of the 
parties at any time. After a portion of ttio 
work had been done, the Crown abandon"! 
the scheme of constructing dams contemplate 
by the contract, and adopted another ohm, 
the work on which was given to other con
tractors. After it was completed the sup 
pliants filed a petition of right for the profits 

; they could have made had it been given i,> 
them :—Held, affirming the judgment of tie 
Exchequer Court, 7 Ex. C. It. 221, 22 Gee. N 

i 82, that the contract contained no express 
| covenant by the Crown to give all the work 

done to the suppliants and cl. 34 prohibited 
any implied covenant therefor. Therefore 

j the petition of right was properly dismissed. 
(lilbert Blasting and Dredging Co. v. The 
King. 23 Occ. N. 51), 33 8. C. R. 21.

Contract—Breach—Contractor's Duty — 
Repetition of Claims—Extra Work—Loss of 
Profits—Damages.]—By cl. 26 of th*> sup
pliants' contract with the Crown for tie- 
construction of a public work, it was, in sub
stance, stipulated that, if the contractors had 
any claims which they considered were not 

| included in the progress certificates, it would 
■ be necessary for them to make and repeat such 

claims in writing to the engineer within 
fourteen days after the date of the certificate 
in which such claims are alleged to have 
been omitted : and by cl. 27 it was stipulated 
that the contractors in presenting claims of 

I this kind should accompany them with satis
factory evidence of their accuracy, and the 
reason why, in their opinion, they should be 

| allowed ; and unless such claims were so 
I made during the progress of the work and 

within the fourteen days mentioned, and re
peated in writing every month until finally 
adjusted or rejected, it should be clearly un
derstood that the contractors would be shut 
mih and have no claim against tin- Crown 
in respect thereof. The suppliants did not 
comply with these provisions :—Held, that a 
petition of right for moneys claimed to lie so 

I due to contractors could not be sustained.
By one of the clauses of the contract it was 
provided that the engineer might, in his dis
cretion, require the contractor to do certain 
work outside of his contract : — Held, that 

I there was no implied contract on the part of 
j the Crown that work outside of the contract 
j which the engineer might, under the au

thority so vested in him, have required the 
I contractor to do, should be given to the con- 
I tractor ; and where this is not done by the 

engineer, and such outside work is given to 
I others, the contractor is not entitled to the 
| profit that he would have made on the per- 
j formance of such work. 3. Where, by a 
j change in the plan of the works, certain 
! works are abandoned and others substituted 

therefor, and the contractor is paid the loss 
| of profits in respect of such abandoned 
i works, he is nor entitled to profits upon the 

substituted works. (lilbert Blasting and 
Dredging Co. v. The King, 22 Oc 1 N. 82. ■

! Ex. C. R. 221.
Contract—Delay—Forfeiture — Notice ’-y 

Engineer—Withdrawal of Work—Damagcs- 
IMerest.]—Where a contract provides for a 
forfeiture tor not proceeding with work ai 
the rate required, and fixes a time for its 
completion, any notice given after such date 
to determine the contract and enforce tne 
forfeiture must give the contractor a reason
able time in which to complete *'1P 
and the contractor must, before the forfeiture
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van be enforced, ha\e made default with refer
ence to such reasonable time, according to 
ihe decision of the engineer, of which the 
contractor is to have notice. Walker v. Lon
don and North-Western It. W. Co., 1 C. P.
D. 518, discussed. 2. The damages for a 
breach have to be measured as nearly aa n. ,y 
lie by the profits which the contractor would 
have made by completing the contract in a 
reasonable time ; and loss of profits in respect 
of extras could not be taken into considera- 
lion. •'!. Where the Crown dispossessed the 
contractor of his plant, and used it in the 
completion of the work, the contractor was 
entitled to recover the value as a going 
concern. 4. Where the contractor was not 
allowed interest upon the value of such plant, 
it was held that he was not to be charged with 
interest upon the balance of the purchase 
price of a portion of the plant which, with 
his consent, the Crown had subsequently 
paid. Stewart v. The King, 21 Occ. N. 280, 7 
Ex C. It. 55. Affirmed Rex v. Stetcart, 32 
8. C. It. 483.

Contract for Improvement of Gov
ernment Canal—Change in Works—Breach 
nj Contract — Spoiled Grounds — Coat of — 
Allowance for.]—The suppliants were con
tractors for certain works of improvement 
mi the Rapide Plat division of the Williams
burg canal. For their own use and benefit, 
and without notice to or request of the 
Crown in sui'h behalf, they obtained certain 
grounds upon which to waste the material 
excavated by them:—Held, that the Crown 
was not bound to indemnify them for money 
«pended in obtaining the said spoiled 
mounds. 2. In order to carry on the works 
in the way contemplated by the contract j 
and specification, the contractors changed 
certain dump-scows into deck-scows. There
after a change was made by the Crown in the 
manner of carrying out the work, which re
quired the contractors to convert the deck- 
nows into dump-scows:—Held, that the con
tractors were not entitled to recover from the 
frown the expense they were put to In re
spect to the scows, because, the change in the 
works being provided for in the contract, j 
•here was no breach ; but that such expense ! 
might be taken into account in considering : 
the increased cost of doing the work, under j 
the circumstances in which it was done, as ; 
compared with the cost of doing it in the j 
way contemplated by the contract. Weddell 
v. The King, 22 Occ. N. 85, 7 Ex. C. R. 323.

Contract for Sale of Railway Ties—
Delivery — Inspection—Payment—Purchase j 
t-V Crown from Vendee in Default—Title.]— | 
lo January. 1894, the suppliant agreed with , 
M., acting for the B. & N. 8. C. Co., to 
,uPPl.v the company with railway ties. The j 
manlier of the ties was not fixed, but the sup 
p iant was to get out as many ns he could, to 
Place them along the line of the Intercolonial 1 
Railway, and was to be paid for them as ! 
win as they were inspected by the company. | 
The ties were not to be removed from where 
the suppliant placed them until they were i 
Paid for. During the season of 1894 the sup- 
PjJMt got out a number of ties, which were 1 
piled alongside the Intercolonial Railway, in
spected, those accepted being marked with a 
dot of paint and the letters “ B. & 8.,” and 

pa'd f°r by the company. In 
Ml) the suppliant made a second agreement 

i Wl,tl M. to get out another lot of ties for the 1

company upon the same terms and conditions. 
Under this agreement the suppliant got out 
ties and placed them along the Intercolonial 
Railway where the former ties were piled, 
but the lots were not mixed. The second 
lot was inspected and marked with the dot 
of paint, but the letters “ It. & 8." were not 
put' on them. The suppliant demanded pay
ment for them from the company, but was 
not paid. In November, 1895, the company 
sold both lots of ties to the Crown for the 
use of the Intercolonial Railway, and was 
paid for them, and in May or June, 1897. the 
Intercolonial Railway authorities removed all 
the ties:—Held, that the B. & N. 8. C. Co. 
had not at the time when they professed to 
sell the second lot of ties to the Crown any 
right to sell them, and the Crown did not 
thereby acquire a good title to the ties. That 
being so, the suppliant was entitled to have 
the possession of the ties restored to him, 
or to recover their value from the Crown. 
UcLellun v. The King. 25 Occ. N. 81, 9 
Ex. C. It. 227.

Government Railway — Carriage of 
Good*—Breach of Contract — Damages — 
Negligence.]-—The suppliant sought to recover 
a sum of $880.38 alleged to have been lost 
by him on a shipment of sheep undertaken 
to be carried by the Crown from Charlotte
town. P.E.I., to Boston, U.S.A. The lose 
was occasioned by the sheep not arriving in 
Boston before the sailing of a steamship 
thence for England, on which space had 
been engaged for them ; and the cause of 
such failure was lack of room to forward 
them on a steamboat by which connections 
are made between the Summerside terminus 
of the Prince Edward Island Railway and 
Pointe du Chene, N.B., a point on the Inter
colonial Railway. The suppliant alleged that 
before the shipment was made the freight 
agent of the Prince Edward Island Railway 
at Charlottetown represented to him that if 
the sheep were shipped at Charlottetown on 
a certain date, which was done, they would 
arrive in Boston in time :—Held, that, even 
if the suppliant had proved, which he failed 
to do, that this representation had been made, 
it would have been inconsistent with the 
terms of the way-bill, and contrary to the 
regulations of the Prince Edward Island 
Railway, and therefore in excess of the 
freight agent’s authority. 2. That the evi
dence did not disclose negligence on the 
part of any officer or servant of the Crown 
within the meaning of s. 10 (c) of the 
Exchequer Court Act. Wheatley v. The 
King, 25 Occ. N. 80, 9 Ex. C. R. 222.

Government Railway — Contract for 
Services.—Conditional Increase of Salary—Im
possibility of Performance of Condition — 
Promises by Crown’s Officers—Liability.] — 
H„ while general traffic manager of the In
tercolonial Railway, offered to secure the 
appointment of R. lo a position in H.’s de
partment of the railway at a salary of $2,000 
per annum. R. refused that amount, but 
signified his willingness to accept $2,400. H., 
after obtaining the permission of the Minis
ter of Railways to offer R. $2,100 per annum, 
wrote to him : “ I would be prepared to niter 
the terms of my letter to rend $2,100, with 
the assurance that should you, as I feel 
confident you can, develop the traffic on your 
division to my satisfaction, your salary should 
be increased to $2,400 on the 1st January, 
1899." R. accepted the appointment upon
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these terms, and entered upon the duties of 
his office on the 1st January, 1898. In the, 
following autumn H. resigned his position 
on the railway. Shortly after, namely, in 
September, 1808, the departmnt offered to 
appoint It. general traveller freight agent 
of the railway, with headquarters at Toronto, 
and It. accepted the new office on the assur
ance contained in the letter from W.. the 
then general freight agent of the railway, 
that "there is to be no change in the salary 
of the present position and the one in the 
west.” It. entered upon his new duties on . 
the 10th October, 1808, and discharged the 
name until April, 1003, when his services | 
were dispensed with. He had never been 
paid a salary during his employment by t/ie | 
Department of Railways of more than $2,10U ; 
per annum, and after his retirement he tiled j 
n petition of right claiming a balance of i 
salary due him at the rate of $2.400 from 
the 1st January, 1800, busing such claim upon 
H.’s letter and W.’s letter, above mentioned: | 
—Held, that, even if the assurance of in- | 
crease of salary contained in such letter was 
more than an engagement or liability In 
honour, the contingency upon the happening 
of which the salary was to be increased had 
never in fact arisen. Before the time arrived 
when it could happen, two things hud oc
curred to prevent it, neither of which was in 
the contemplation of the parties when the 
appointment was mode. Hi. had resigned 
his office, and was no longer in a position 
to say whether R. had, or had not, developed 
the traffic to his satisfaction, and secondly, 
R. had ceased to hold the office in respect 
of which the increase of salary had been 
promised, and had accepted another office in 
connection with the traffic department of 
the railway. 2. The fair meaning of W.’s 
promise that there would be no change in 
tin* salary on It.’s acceptance of his new 
office in the traffic department was that R. 
would be paid the same amount of salary 
in the new position as that which he was 
then receiving, namely, $2,100. 3. That W. 
not having been shewn to have had any 
authority to bind the Crown by a promise 
to give any such increase of salary, no such 
authority was to be implied from the fact 
that he was at the time the general freight 
agent of the railway, and ns such R.’s im
mediate superior officer. Itobinson v. The 
King. 26 Ocv. N. 143, 0 Ex. C. It. 448.

Government Railway—Injury to Per
son at Crossing—Negligence—Defective En
gine—Rate of Speed—“ Train of Cars ” — 
Dangerous Crossing—dates or Watchman— 
Discretion of Crown.]—The husband of the 
suppliant was killed by being struck by the 
tender of an engine while he was on a level 
crossing over the Intercolonial Railway 
tracks, in the city of Halifax. The evidence 
shewed that the crossing was a dangerous 
one, and that no special provision had been 
made for the protection of the public. Im
mediately before the deceased attempted to 
cross the trucks, a train of cars had been 
backed, or shunted, over this crossing in a 
direction opposite to that from which the 
engine and tender by which lie was killed 
was coming. The engine used in shunting 
this train was leaking steam. The atmos
phere was at the time heavy, and the steam 
and smoke from the engine, did not lift 
quickly, but remained for some time near the 
ground, tiie result was that the shunting 
-■ngine left a cloud of steam and smoke that

was carried over towards the track on which 
the engine and tender were running, aad 
obscured them from the view of any one 
who approached the crossing from the dirve- 

j tion in which the deceased approached it. 
j The train that was being shunted and the 
1 engine and tender by which the accident was

caused passed each ether a little to 
j of the crossing. The train and shunting 
j engine being clear of the crossing, ils- de- 
j ceased attempted to cross, and when lie hud 

reached the track on which the engine and 
tender were being backed, the latter emerged 
from the cloud of steam and smoke and were 
upon him before he had time to get out of 
the way. At the time of the accident tin 
engine and tender were being backed at the 
rate of six miles an hour:—Held, that the 
accident was attributable to the negligenv 
of officers and servants of the Crown em
ployed on the railway, both in using a de
fective engine, as above described, and in 
maintaining too high a rate of speeed under 
the circumstances. 2. An engine and ten
der do not constitute a “ train of cars " with
in the meaning of s. 29 of the Government 
Railways Act, R. 8. C. c. 38. Ilollinger v. 
Canadian Pacific R. W. Co., 21 (). It. 705, 
not followed. 3. Where the Minister of Rail
ways, or the Crown's officer under him whose 
duty it is to decide as to the matter, comes, 
in his discretion, to the conclusion not i" 
employ a watchman or to set up gates at 
any level crossing over the Intercolonial Rail
way, it is not for the Court to say that the 
Minister or the officer was guilty of negli
gence because the facts shew that the cross
ing in question was a very dangerous "in-. 
Harris v. The King, 24 Occ. N. 388, 9 Ex. 
C. R. 209.

Head-gates and Waters of Canal
Control of Public and Private Rights—Croies 
Officer—Estoppel by Acte of—Departmental 
Report.] — The suppliant’s predecessor in 
title, the Seignior of Beauharnois, early in 
the last century had constructed a canal or 
feeder, with hear-gatvs and appurtenances, 
through his own land for the purpose of 
conveying water from the river St. Lawrence 
to the river St. Louis, and so increase cer
tain water-powers belonging to the seigniory. 
Later in the century, when the Beauharnois 
canal was constructed by the government of 
the province of Canada, certain works near the 
head of that canal had the effect of raising 
the water along the shores of Hungry bay. 
in lake St. Francis, and flooding a consider
able portion of the seigniory of Beauharnois. 
To overcome this, the government built a 
dyke through Hungry bay, which crossed the 
feeder and had a flume with three sluice
gates at its entrance into the St. Louis river. 
The gates that the seignior had used up to 
that time were removed, and the three 
sluice-gates mentioned were constructed ns 
part of the public work. It was not dis
puted that this dyke was part of the property 
of the province, and passed to the Dominion 
of Canada in 1807: hut down to the year 
1882 the seignior and his grantees remained 
in possession of the feeder and head-gate*. 
In that year, however, a sum of $10,<H)0 wits 
voted by Parliament for the improvement 
of the river St. Louis, and a sum of $•».■■*111 
in each of the two years following. In c°”' 
tied ion with the work so provided for. tne 
Crown took possession of the feeder, deep
ened and improved it, built a bridge over »• 
and took out and re-built the head-gates. I*
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was uot quite clear whether these works were 
undertaken by the Dominion government at 
the request of the farmers who owned ad
jacent lands or of the mill owners, or at the 
request of both. It was clear, however, that 
none of the mill owners, of whom the sup
pliant was one, objected in any way to what 
was (lone. Itut after the work was com
pleted, the Crown’s officers continued in pos
session of both the feeder and the head-gates, 
and the suppliant complained to the Minis
ter of Public Works that he was prevented, 
along with other mill owners, from exercis
ing the control of the feeder and head-gates 
to which they were us such owners entitled. 
The result of this complaint was that the 
control and possession of the feeder and head- 
gates were handed over to the suppliant, who 
retained possession until 1892, when the gov
ernment resumed possession ugaiust the will 
and consent of the suppliant, who gave up 
the keys of the gates without waiving any 
of his rights. Prior to the time when the 
government in 1892 took possession of the 
feeder, the suppliant had acquired the rights 
therein of all the mill owners interested ex
cepting one, the rights of the latter being 
acquired afterwards in the same year:—
He», that, aa the suppliant*» auteur» were
not in possession of the feeder and head- 
gates at the time of the deed of conveyance, 
they could not give him possession thereof 
as against the Crown ; and, as the right of 
control and regulation of the head-gates lmd 
been in the Crown from the time the dyke 
was built, such right was not lost by the 
Crown ceasing to exercise it for the period 
above mentioned. The suppliant, while en
joying the right to have these works so re
gulated and controlled as to give him all the 
water he was entitled to, consistent with 
other public or private interest therein, 
bad nut the paramount or exclusive control 
and regulation of them, which, by the neces
sities of the case, were vested in the Crown. 
The Crown is uot estopped by any statement 
of facts or by any conclusions or opinions 
stated in any departmental repor* by any of 
its officers or servants. Robert v. The King.
# Ex. C. R. 21.

Injurions Affection—Cloning up Street 
•Compensation.]—The properties of the sup

plants were injuriously nffe-ted by the cou
sin, tion of a public work, which obstructed 
a hi,Away upon which the properties re- 
spectix !y abutted. MacAribur’s property
was 19c* feet from the place of obstruction, 
and Ke«'i s 240 feet. The suppliant's pro
perties, int/ead of being respectively situated, 
as they we. formerly, on a main thorough
fare. were, ! the change effected by the 
construction of the said public work, situated 
at the extreme end of a street closed up at 
one end, and forming a cul de sac :—Held, 
that where the injurious affection concerned 
the personal convenience of the occupiers of 
the properties in question, the suppliants were 
not entitled to compensation, hut that in 
«0 far a1 the value of the property, in the : 
I'ands o any one, and used for any purpose 
to wL'.c.i they could be put, was lessened, 
the suppliants ought to recover therefor. 
Mac Arthur v. The King. Keefe v. The. King,
« Occ. X 213, 8 Ex. C. R. 245.

Injurions Affection of Property—De-
pnvatton of Accent—Street—Damages.]—By 
the construction of a public work n public high- 

D—17

wuy was closed up at a point two hundred and 
fifty feet distant from the suppliant’s property, 
which fronted on the highway. In the first 
expropriation for the public work of land 
in the neighbourhood no part of the sup
pliant’s property was taken. Afterwards,

| and during the construction of the public 
work, a portion of his property was taken 

I for the public work, and on the trial of a 
j petition of right for compensation, the ques- 
! lion arose as to whether or not the depre- 
! ciation of the property by reason of £he clos- 
! ing up of the street or highway should he 
i taken into account as one of the elements 

of damages : Held, that it should be to taken 
| into account, first, because it appeared that 
! the depreciation from tliis cause in fact 
j occurred subsequent to the taking of the 
| land, and secondly, it was a case in which 
| the suppliant was entitled to compensation 

for the injurious affection of his property by 
I reason of the obstruction of the highway,
I which was proximate and uot remote. Metro- 
I politan Hoard of Works v. McCarthy, L. It.
I 7 IL L. 243, Caledonian Railway Co. v.
! Walker’s Trustees, 7 App. Cas. 259, and 
I Harry v. The Queen. 2 Ex. C. R. 333, re- 

ferred t". MoQuede v. The King, 22 <
N. 87, 7 Ex. C. It. 318.

Injurious Affection—Erosion—Increase 
| of—Exchequer Court—.Jurisdiction.]—Where 

tlie erosion of land by the natural action 
j of the waters of a river was accelerated and 
! increased by certain works erected in the 
1 river, and some dredging done therein by the 
I Crown, a petition of right will lie for dam- 
| ages. 2. The jurisdiction of the official arbitra- 
I tors under s. 1 of 33 V. c. 23, and s. 4 of 31 
j V. c. 12, was, in substance, transferred to the 
I Exchequer Court of Canada by ss. 16, 58,
I and 59 of 50 & 51 V. c. 16. Graham v.
| The King, 8 Ex. C. It. 331.

Injury to Person- Negligence—Common 
I Employment in Manitoba—IV rkmen’s Com- 
I pensation Act.]—The effect of s. 16 (c) of 
] the Exchequer Court Act is not to extend 
| the Crown’s liability so as to enable any 
I one to impute negligence to the Crown it- 
i self, or to make it liable in any case in which 
. a subject in like circumstances would not 
! be liable. 2. In the province of Manitoba 
I the Dominion government is not liable for 
! any injury to one of its servants arising from 

the negligence of a fellow-sorvant. Filion 
v. The Queen, 24 S. C. It. 482, referred 
to. 3. With respect to the liability of the 
Dominion government in cases involving the 
doctrine of common employment, nothing 
short of an Aci ot" ilu- Parliament <>f Canada 
can alter the law of Manitoba ns it stood 
on that subject on the 15th July, 1870. The 
Workmen’s Compensation Act, R. S. M. c. 
178, does not apply to the Crown, the Crown 
mi being mentioned therein. Rgder v. The 
King. 25 Occ. N. 85, 113, 0 Ex. C. It. 330, 
30 8. C. R. 462.

Injury to Property- -Barge IVintenap in
Government Canal—Lowering Level of Water 
—Omission to Notify Owner—Negligem-c. — 
50 A 51 V. c. 16, s. 16 (c).j—In the autumn 
of 1900 the suppliant placed his barge for 
winter quarters at a place in the Lachine 
canal which he had before used for a similar 
purpose. The practice is now changed, but 
up to and including the year 1000 it was 
sufficient for any owner of a barge, without 
asking leave or notifying any one on behalf
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of the Crown, to leave his barge in the canal, 
and during the winter some officer of the 
canals department would take the name of 
the barge, measure it, make up an account 
based on the tonnage for such use of the 
canal, and in the spring collect the nmouut 
thereof from the owner of the barge before 
sin* was permitted to leave the canal, the 
whole in conformity with the provisions of 
Art. 32 of the tariff of tolls framed by that 
department and issued in the year 1895. 
Some time after the suppliant had so placed 
his barge in the canal, M., the superintend
ing engineer for the province of Quebec of 
the canals department, wrote officially to 
U’B., the superintendent of the Lachine canal, 
directing him to have tbe water lowered on 
certain dates during the winter to facilitate 
certain work then being done by the Grand 
Trunk Railway Company on their swing 
bridge at St. Henri. M. also gave an oral 
order to O’B. to comply with the usual prac
tice of notifying the owners of barges winter
ing in the canal before lowering the water 
on any occasion. In pursuance of such order, 
O’B. directed one of the employees of the 
canal to notify the barge owners whenever 
the level of the water was to be lowered. 
This employee failed to notify the suppliant 
before the water was lowered on a certain 
date, and his barge was so injured by the 
lowering of the level of the water that she 
became a total loss :—Held, confirming the 
report of the registrar, that, as the canal 
was a public work, a trase of negligence was 
established for which the Crown was liable 
under the provisions of s. 10 (c) of the 
Exchequer Court Act, 50 & 51 V. c. 16. 
Gagnon v. The King, 25 Occ. N. 50, 9 Ex. 
C. R. 189.

Lands Injuriously Affected — Closing 
Highway—Inconvenient Substitute.] — The 
owner of land is not entitled to compensation 
where, by construction of a public work, he 
is deprived of a mode of reaching an ad
joining district and obliged to use a substi
tuted route which is less convenient. The 
fact that the substituted route subjects the 
owner at times to delay does not give him 
a claim to be compensated, as it arises from 
the subsequent use of the work, and not its 
construction, and is an inconvenience com
mon to the public generally. The general 
depreciation of property because of the vicin
ity of a public work does not give rise to 
a claim by any particular owner. Where 
there is a remedy by indictment, mere incon
venience to an individual or loss of trade 
or business is not the subject of compensa
tion. Judgment of the Exchequer Court, 8 
Ex. C. It. 245, reversed. Hex v. MacArthur, 
24 Occ. N. 201, 34 8. C. It. 570.

Lease of Water Power — Stoppage of 
Power on improvement of Canal—Damages 
—New Lease—Waiver—Surrender—Measure 
of Damages.]—The suppliant was the owner 
of a flouring mill at Iroquois, Ontario, which 
was built upon a portion of the Galops Canal 
reserve, and, prior to the 12th December, 
1896, was operated by water power taken 
from the surplus water of the canal. The 
site upon which the mill was built, as well 
as the water power sufficient to drive four 
runs of ordinary mill stones, equal to a ten- 
horse power for each run, were held by the 
suppliant under a lease from the Crown. 
On that date the canal was unwatered to

facilitate the construction of certain works 
that were being carried out by the govern 
meut of Canada for its enlargement and iii 
provemeut. At that time it was not intended 
that the stoppage of the supply of such sur
plus water to the mill should be permanent 
but temporary only. Subsequently, however* 
certain changes in the work were made, which 
resulted in such supply being permanent y 
discontinued. These changes were made 1» 
the Crown, at the request of the suppliant 
and others, for the purpose of developing the 
water power, of which the suppliant expected 
to obtain a lease on favourable terms:— 
Held, that the suppliant was entitled to re 
cover compensation for the loss of power to 
which he was entitled under the earlier lease. 
2. The Court did not include in such com
pensation any claim for loss of profits or dis
sipation of business, because, on the one hand, 
in its inception the stoppage of water was 
lawful and within the lease, and there was 
no ground upon which such claim could be 
allowed except that founded upon a change 
in the works that was made in part at the 
instance of the suppliant and to meet his 
views, and wholly with his acquiescence and 
consent ; while, on the other hand, he had at 
all times a well founded claim either to have 
the power granted by the former lease re
stored to him, or to be paid a just compensa
tion for the loss of it. 3. It was provided 
in the first lease that the suppliant would 
have no claim for damages in the event of a 
temporary stoppage of water for the purpose, 
inter alia, of improving or altering the canal. 
Upon the question whether the stoppage of 
the water supply for the period of two and 
one-half years, being the time actually neces
sary for the execution of the works for en
larging and improving the canal would have 
been a temporary stoppage within the mean
ing of the former lease:—Held, that, having 
regard to the subject matter of the lease, 
any stoppage of the supply of surplus water 
actually necessary for the repair, improve
ment, or alteration of tbe canal, in the pub
lic interest, and to meet the requirements of 
the trade of the country, would be temporary 
within the meaning of the provision above 
referred to, although it might last for several 
years. 4. Upon the question as io whether 
the acceptance by the suppliant of the lease 
of 1901 worked a surrender of the grant of 
surplus water made by the former lease:— 
Held, that, as there was nothing in the two 
leases which would go to affect the validity 
of either of them, and there was no inconsist
ency between them, the two leases should 
stand. 5. That the damages should be mea
sured by the cost of supplying and using fur 
the ope -ation of the mill forty horse power 
furnished in some other way than by the 
water supply in question. Beach v. The 
King, 25 Occ. N. 83, 9 Ex. C. R. 287.

Negligence — Freight Elevator—Use of, 
by Employees—City By-law.]—The suppli
ant. an employee of the post office in the city 
of Montreal, was injured by falling from a 
lift to the floor of the basement. The lift 
was used for the transfer of mail bags and 
matter with those in charge of them from 
one floor to another in the post office build
ing. It was proved that the lift was con
structed in the usual and customary manner 
of freight elevators, but the suppliant con
tended that, as the lift was allowed to be 
used by certain employees in going from one

Wi
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floor to another, it should have been pro
vided with guards or something to prevent 
anyone from falling from it, as the suppli
ant did, while passing from the iirst floor to 
the basement :—Held, that such user by the 
employees did not constitute the lift a pas
senger elevator and impose a duty upon those 
in charge of it to see that it was better pro
tected than it was. 2. In any event the sup
pliant was not using the lift as a passenger 
at the time of the accident, but to transfer 
mail matter of which he was then in charge. 
3. The by-law of the city of Montreal re
specting freight and passenger elevators, 
passed on the 4th February, 1901, did not af
fect the liability of the Crown in this case, 
tie lift in question was built in 1897, before 
the enactment of such by-law, and was situ
ated in the post office at Montreal, which 
building constitutes part of the public pro
perty of the Dominion, and so was within 
the exclusive legislative authority of the Par
liament of Canada, b'inigan v. The King, 
25 Occ. N. 145.

Negligence of Crown Official*—Right 
oi Action—Injury to Land—Jurisdiction of 
gtchequer Court Prescription,] -- Lands 
in the vicinity of a government canal were 
injuriously affected through flooding caused 
bv the negligence of the Crown officials in 
failing to keep a siphon-tunnel clear and in 
proper order to carry off the waters of a 
stream which had been diverted and carried 
under the canal, and also by part of the tonds 
being spoiled by dumping matter upon it :— 
Held, reversing the judgment in 21 Occ. N. 
277, 7 Ex. 0. R. 1» that the owner had a right 
of action and was entitled to recover damages 
for the injuries sustained, and that the Ex
chequer Court of Canada had exclusive origi
nal jurisdiction under ss. 16. 23, and 58 of 
the Exchequer Court Act. Regina v. Filion, 
24 S. C. It. 482, approved. City of Quebec 
v. The Queen, ib. 430, referred to. The pre
scription established by art. 2261, C. C., ap
plies to the damages claimed by the owner. 
Ldourneuw v. The King, 33 S. C. R. 335.

Non-repair—Money Voted by Parliament 
—Discretion of Minister — Jurisdiction of 
Court—Improvement of Navigation.]—There 
is no law of Canada under which the Crown 
is liable in damages for the mere non-repair 
of a public work, or for foiling to use in 
the repair of any public work money voted 
by Parliament for the purposes of such pub
lic work. 2. In such a case, whether the 
repair should be made or the money expended 
is within the discretion of the Governor in 
Council or of the Minister of the Crown un
der whose charge the work is ; and for the ex
ercise of that discretion he and they are re
sponsible to Parliament alone, and such dis
cretion cannot be reviewed by the Courts :— 
Semble, that, although the channel of a river 
may be considered a public work under the 
management, charge, and direction of the 
Minister of Public Works during the time 
that he is engaged in improving the naviga
tion of such channel under the authority 
of s. 7 of the Public Works Act, R. S. C. 
j* 36, it does not follow that once the Min
ister has expended public money for such a 
purpose, the Crown is for all time bound to 
seep such channel clear and safe for naviga
tion, or that for any failure to do so it must 
mswer in damages. Hamburg American 

Co. v. The King. 21 Occ. N. 517, 7 
«• 0. R. 150. affirmed 33 8. C. It. 252.

Rifle Range—Injury to Person.]—A rifle 
range under the control of the Department 
of Militia and Defence is not a “ public 
work ” within the meaning of the Exchequer 
Court Act, 50 & 51 V. c. 16, s. 16 (c). The 
words “ any officer or servant of the Crown ” 
in the section referred to, do not include 
officers and men of the militia. Judgment in 
6 Ex. C. It. 425, 20 Occ. N. 424, affirmed. 
Larosc v. The King. 21 Occ N. 327, 31 S. 
C. R. 206.

IV. Otheb Cases.
Bounties on Manufacture of « Pig 

Iron ’’ and Steel — Statutes — Interpréta- 
j fion.J—It is a general practice in the art of 

manufacturing steel to use the iron product 
of the blast furnaces while still in a liquid or 
molten form for the manufacture of steel, the 
hot metal being taken direct from the blast 
furnaces to the steel mill. Among iron-mas
ters and those who are familiar with the art 
of manufacturing iron and steel the term 
“ pig iron ” has come to mean that substance 
or material in a liquid as well as in a solid 
form. A question having arisen as to whether 
the iron when so used in a liquid or molten 
form was “ pig iron ” within the meaning of 
the term ns employed in 60 & 61 V'. c. 6 and 
62 & 63 V. c. 8:—Held, that the term “pig 
iron ” in the Act mentioned applied to the 
iron used in the manner described, and that 

j a manufacturer of steel ingots therefrom was 
! entitled to the bounty provided by the said 

Acts in respect of the manufacture of such 
iron. Dominion Iron and Steel Co. v. The 
King, 23 Occ. N. 1. 8 Ex. C. R. 107.

Contract—Bailment—Hire of Horses for 
Construction of Public Work—Loss of Horses 
—Negligence—Liability — Petition of Right 
—Demise of Croton.] — 1. Where the sup
pliant’s goods are in the possession of an 
officer or servant of the Crown under a con
tract of hiring made by him for the Crown, 
the obligation of the hirer in such a case is 
to take reasonable care of the goods according 
to the circumstances, and the hirer is liable 
for ordinary neglect. Where there is a 
breach of the hirer's obligation in such a 
case, the Crown is liable under the contract 
of its officer or servant. 2. Having regard 
to the circumstances in evidence, the hirer 
had acted imprudently in continuing the 
horses on the work after the grazing 
failed, and the Crown was liable therefor. 3. 
Wherever there is a breach of a contract 
binding on the Crown, a petition will lie for 
damages notwithstanding that tiie breach 
was occasioned by the wrongful acts of the 
Crown’s officer or servant. Windsor v. An
napolis R. W. Co. v. The Queen, 11 App. 
Cas. 607, referred to. 4. The Crown is liable 
in respect of an obligation arising upon a 
contract implied by law. Regina v. Hender
son, 28 S. C. R. 425, referred to. 5. An 
action arising out of a contract for the hire 
of horses to be used in the construction of 
a public work of Canada lies against the ex
ecutive authority of the Dominion, and is 
not affected or defeated by the demise of the 
Crown.—Semble, that the loss sustained by 
the suppliant in this case was an “ injury 
to property on a public work ” within the 
meaning of clause C. of s. 16 of the Ex
chequer Court Act. Johnson v. The King, 
24 Occ. N. 2, 8 Ex. C. R. 360.
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Contract — Inland Revenue Stamps — 
Breach of Contract—Acceptance by Officer— 
Recovery of Money Paid—Deduction of Cos■ 
of Production—Set-off—Quantum Meruit.] — 
Revenue stamps are not articles of merchan
dise, and have no commercial value. 2. The 
defendants contracted to print for the Crown 
certain Inland Revenue stamps from steel 
plates, but delivered, instead, stamps pro
duced from steel transferred to stone, which 
were accepted, paid for, and used by an offi
cer of the Crown under the belief that they 
were produced by the process specified in the 
contract, the Crown not being bound by the 
acts of the officer :—Held, that the Crown 
was entitled to recover back the money paid. 
—3. Semble, that the defendants could not 
recover from the Crown on a quantum mer
uit the fair value of the stamps produced 
from stone ; their right to an allowance there
for would be a right of set-off, which does 
not exist against the Crown ; but the Crown 
having consented to allow the defendants 
the fair cost of production without profit, 
they must accept that or nothing ; and the 
“ fair cost of production ” meant the fair 
cost to a competent person with the neces
sary capital, skill, means, and appliances for 
producing such stamps. Rex v. British 
American Bank Note Co., 7 Ex. C. R. 119.

Insolvent Bank—Winding-up Act—Sale 
of Unrealized Assets — Set-off — Funds in 
Hands of Receiver-General — Estoppel.]— 
Where funds belonging to the suppliants had 
gone to form part of a fund paid into the 
hands of the Minister of Finance and Re
ceiver-General, as unadmiuistered assets, in 
the case of the insolvency of a bank, in pro- 
ceeuings under the Winding-up Act, R. S. 
C. c. 129, and it was objected that the sup
pliants were not entitled to such moneys 
because of judicial decision to the contrary 
in other litigation in respect to the fund :— 
Held, that, if it was clear that the matter 
had been really determined, effect should be 
given to the estoppel, but that where to give 
effect to it would work injustice, the Court, 
before applying the rule, ought to be sure 
that an estoppel arises by reason of such de
cision. In this case there was no estoppel. 
A reference to the Registrar was directed to 
ascertain what proportion of the fund in the 
hands of the Minister prop !,ly belonged to 
the suppliants. The rule ns to estoppel stated 
by King, J., in Farwell v. The Queen. 22 S. 
C. R. 868, referred to. 2. One of the equities 
or conditions attaching to the sale to H. 
was that a debtor had a right to set off 
against his debt the amount which he had 
at his credit in the bank at the date of its 
insolvency. It appeared that at: the time 
of the bank’s insolvency certain of its debtors 
had at their credit in the bank’s books sums 
which thev would, on payment or settlement 
of their debts, have a right to apply in re
duction thereof, and the suppliants claimed 
that they were entitled to be indemnified in 
respect of such reductions out of the fund 
in the hands of the Receiver-General :—Held, 
that the suppliants were not entitled to such 
indemnity. Hogaboom v. The King, 22 Occ. 
N. 88. 7 Ex. C. R. 292.

Liability as Common Carrier—Loss of 
Acid in Tank Car during Transportation— 
Contract—Negligence—Costs.] — The Crown 
is not, in regard to liability tor loss of goods 
carried, in every respect in the position of 
an ordinary common carrier. The latter is

in the position of an insurer of goods, and 
any special contract made is in general 
in mitigation of its common law obligation 
and liability. The Crown, on the other hand, 
is not liable at common law, and a petition 
will not lie against it for the loss of good ; 
carried on its railway, except under a cun 
tract, or where the case fal's within the 
statute under which it is in ertaiu cases 
liable for the negligence of its servants :.n 
He 51 V. c. lti, s. 1U), and in eith.-r cate 
the burden is on the suppliant to make out 
his case. 2. By an arrangement between t lie- 
consignee of the acid in question and tlie- 
officers of the Intercolonial Railway, freight 
charges on goods carried by the latter un
paid at stated times each month, and in 
case anything was found wrong a refund un
made to the consignee. In the present case 
the consignee paid the freight on the and, 
amounting to $135, no refund being made by 
the Crown. This amount was paid to tki- 
consignce by the suppliants, and they claimed 
recovery of the same from the Crown in 
their petition of right. The evidence shewed 
that by the arrangement above mentioned the 
freight was not payable on the transportation 
of the tank car, but on the acid contained in 
the car at the rate of 27 cents per 100 pound- 
of acid :—Held, that the Crown was only 
entitled to the freight on the number of 
pounds delivered to the consignee at Sydney ; 
and that the balance of the amount Mid bj 
the consignee should be repaid to the sup
pliant with interest. 3. That, as the sup
pliants, while succeeding as to part of tM 
amount claimed, had failed on the main 
issue in controversy, each party should bear 
their own costs. Nicholls Chemical Co. of 
Canada v. The King, 25 Occ. N. 82, 9 Ex. 
C. R. 272.

Payment for Services as Commis
sioner Servant—Public Office. J—A person 
appointed under the provisions of R. S. 
c. 115, us a commissioner to investigate and 
report upon improper conduct in office of tin 
officer or servant of the Crown, cannot re
cover against the Crown payment for bis ser
vices as such commissioner, there being no 
provision for such payment in that enactment 
or elsewhere. 2. The service in such a case 
is not rendered in virtue of any contract, but 
merely by virtue of appointment under the 
statute. 3. The appointment partakes more 
of the character of a public office, than of 
a mere employment to render a service un
der contract, express or implied. Tucker v. 
The King. 22 Occ. N. 201, 7 Ex. C. It. 351. 
affirmed 32 S. C. R. 722.

Petition of Right—Damage to Lands— 
Subsidence—Release of Claim.]—In connec
tion with the work of affording better term
inal facilities for the Intercolonial ltailway 
at the port of St. John, N. B., the Dominion 
Government acquired a jiortiou of the sup
pliant's land and a wharf, the latter being 
removed bv the Crown in the course of carry
ing out such works. For the lands and 
wharf so taken by the Crown, the suppliant 
was paid a certain sum, and he released the 
Crown from all claims for damages arising 
from “ the expropriation by Her Majesty of 
the lands and pi mises, or the construction 
and maintenance thereon of a railway or rail
way works of any nature.” One of the 
effects of the removal of the wharf was to 
leave a wharf remaining on the suppliant'- 
land more exposed than it formerly had been
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to the action of the waves and tides • but no 
sufficient measures were taken by the sup
pliant to protect his property or to keep it 
iu a state of repair : —Held, that there was no 
obligation upon the Crown, under the cir
cumstances, to construct works for the pur
pose of protecting the suppliant’s property ; 
and, as the injury complained of happened 
principally because the suppliant had failed 
to repair his wharf, the Crown was not liable 
therefor. Vroom v. The King, 24 Occ. N. 2,
8 Ex. C. K. 373.

Petition of Right—Suppliant — Locus 
Standi.\—The suppliant applied to be al
lowed to purchase certain lands under s. 31 
of the Laud Act, tendering the proper amount 
therefor. The application was refused on 
the ground that the lands had been granted 
to a railway company. The suppliant alleged 
that such grant was illegally issued and void, 
and the Crown allowed a petition of right to 
be brought :—Held, that the suppliant had no 
locus standi to obtain any relief. Hall v. 
The Queen, 7 Ik C. II. 8V, 480.

Postmaster's Salary—Allowances — In
terest — Civil Service Act.] — By the Civil 
Service Act, II. S. C. c. 17, sched. B., a city 
postmaster’s salary, where the postage col
lections in his office amount to $20,000 and 
ove*-, per annum, is fixed at a definite sum 
according to a scale therein provided. No 
discretion is vested in the Governor-in-Couu- 
eil or in the Postmaster-Gerenal to make the 
salary more or less than the amount provided. 
Notwithstanding the statute, it was the prac
tice of the Postmaster-General to take a vote 
of Parliament for the payment of the salar
ies of postmasters. For the years between 
18M8 mil 1900, except one, the amount of the 
appropriation for the suppliant’s salary was 
less than the amount he was entitled to un
der the statute :—Held, that he was en
titled to recover the difference. 2. That the 
provisions in s. 6 of the Civil Service Act 
to the effect that “ the collective amount 
of the salaries of each department shall in 
no ease exceed that provided for by the 
vote of Parliament for that purpose.” was no 
bar to the suppliant’s claim, even if it could 
be shewn that if in any year the full, salary 
to which the suppliant was entitled had 
been paid, the total vote would have been 
exceeded. Such provision is in the nature of 
a direction to the officers of the Treasury 
who are intrusted with the safe keeping and 
payment of the public money, and not to 
the Courts of law. Collins v. United States, 
15 Ct. of (Jims. 35, referred to. 3. The sup
pliant was not entitled to interest on his 
claim. 4. The provision in s. 12 of the Civil 
Service Amendment Act, 1888, to the effect 
that “ no exfra salary or additional remun
eration of any kind whatsoever shall be paid 
to any deputy-head, officer, or employee in 
the civil service of Canada, or to any other 
person permanently employed in the public 
service," does not prevent Parliament at any 
time from voting any extra salary or remun
eration, and where such an appropriation 
i* made for such extra salary or remuneration, 
and the same is paid over to any officer, the 
Crown cannot recover it back. Hargrave v. 
The King, 22 Occ. N. 427, 8 Ex. C. R. 02.

Officer—Assignment of Salary— 
Public Policy.]—The provisions respecting 
the assignments of choses in action found in

I R. S. O. c. 51, s. 58 (5), (G), are uot bind
ing upon the Crown as represented by the 
government of Canada. 2. On grounds of 
public policy the salary of a public officer 
is not nssignab'e by him. 3. Neither the lib
rarian of Parliament nor the Auditor-Gen
eral of Canada has power to bind the Crown 
by acknowledging explicitly or implicitly an 
assignment of salary by an officer or clerk 
employed in the library of Parliament. Pow
ell v. The King, 25 Occ. N. 140, 9 Ex. C. R. 
304.

Return of Moneys Paid by Mistake
—Action for.j—The suppliant brought his 
petition of right to recover from the Crown 

j the sum of $190, which he alleged he paid 
under mistake to the Crown in settlement of j an information of intrusion in respect of cer
tain lands occupied by him. lie also claimed 
$500 for damages for the loss which he al
leged resulted to him on the sale of the lands 
by reason of the proceedings taken against 
him by the Crown :—Held, that the sup
pliant’s petition disclosed no right of action 
against the Crown, and that a demurrer 
should be allowed. . Moore v. Vestry of Ful
ham, [1894] 1 Q. B. 399, followed. Paget 
v. The King. 21 Occ. N. 280, 7 Ex. C. U. 50.

CUBATOB.

See Bankbuptcy and Insolvency.

CUBTESY, ESTATE BY.

See Husband and Wife.

CUSTOMS ACT.

See Revenue.

CUSTOMS DUTIES.

See Revenue.

DAM.

See Water and Watercourses.

DAMAGES.

Assessment of — Writ of Summons — 
Statement of Claim—\on-conformitj/—Sub
stituted Service — Order for.]—By the in
dorsement on the writ of summons the plain
tiff claimed damages for breach of an agree
ment by the defendant to convey certain land 
to the plaintiff. By the statement of claim 
and the plaintiff’s évidence it appeared that 
her real claim was for breach of a subsequent 
parol contract. Under an order of a local 
Judge service of the writ and statement of 
claim were effected by posting them on the
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30th November. 1900, in an envelope ad
dressed to the di fendant at a place in On
tario. On the 28th December, 1900, judg
ment was entered for the plaintiff for de
fault of appearance to the writ, for dam
ages to be assessed. No proceedings were 
taken upon the statement of claim either to 
enter judgment or a default note: II, M. 
that, according to the practice, no assessment 
could be made except upon the judgment for 
default of appearance, for nothing else was 
ripe for assessment ; and the plaintiff could 
not have damages pursuant to the claim in- | 
dorsed on the writ, because it appeared by 
the evidence that she had consented to the de- j 
fendant conveying the land in breach of his , 
covenant. The action was, therefore, dis- | 
missed, but without costs and without pre- i 
judice to a new action being brought upon 
the causes of action set forth in the state
ment of claim :—Semble, that the order foi- 
service by posting should not have been made, 
the material being quite insufficient, and there 
being no probability that the papers wou’d 
reach him. Alexander v. Alexander, 21 Occ.
N. 338. 1 O. L. R. ($39.

Breach of Contract—Delivery of rail
way bonds.]—Ray v. Port Arthur, Duluth, 
and Western R. W. Co., Ray v. Middleton, 2
O. W. R. 345, 3 O. XV. R. 1U0, 724.

Contract—Breach—Assessment by Judge 
—Evidence—Guess — Appeal — Concurrent 
Findings of Courts Below.J—The evidence in 
an action for breach of contract being in
sufficient to enable the trial Judge to assess 
damages, be was obliged to guess, as In
stated, and his guess was $5,000. This was 
affirmed by a provincial appellate tribunal. 
The Supreme Court of Canada allowed an 
appeal and dismissed the action, the majority 
holding that the result of the absençe of 
evidence was that the damages could be no 
more than nominal. Armour, J., dissenting, 
was of opinion that there should be a new 
trial. Williams v. Stephenson, 33 S. C. R.

Death of Child—Fatal Accidents Act— 
Quantum of damages—Assessment by jury— 
Motion for new trial. Renwick v. Galt, Pres
ton. and Hespeler Street R. W. Co., 0 0.‘ X\\ 
R. 413, 11 O. L. R. 158.

Death of Husband—Estimate of Dam
ages—Insurance Moneys Received by Plain
tiff—In an action by the widow of the 
victim for damages resulting from a quasi- 
dêlit, the Court or jury may take into con
sideration the amount of insurance paid to 
the plaintiff in their estimate of the dam
ages which will be allowed, and it is open to 
the author of the injury to plead that the 
plaintiff has already received a considerable 
amount for insurance on the life of her 
husband. Dominion Bridge Co. v. Konwake- 
tasion, 7 Q. P. R. 232.

Death of Husband—"Negligence—Sola
tium—Protection.]—A widow in an action 
for the death of her husband by the defend
ant's negligence cannot claim damages as 
solatium doloris. 2. She may claim damages 
for the loss of protection and personal care 
of her husband. Renaud v. Furness, Whithy 
d Co., Limited, 6 Q. P. R. 76.

Death of Son—Elements of Damages— 
Cost of Bringing Up.]—A father suing for

damages for the death of his son cannot in
clude in the damages sustained, the amounts 
paid by him for the bringing up, clothing, 
maintenance, and education of the sou, or for 
similar expenses. Bcaudet v. William (Jrace
Co., 7 Q. P. R. 82.

Death of Son—Fatal Accidents Act — 
Negligence—Admissibility of evidence lo shew 
intention of deceased to give financial aid— 
Disposition of deceased's mind — Finnueia! 
ability—Excessive damages — Reduction — 
Consent of both parties—New trial. Ste
phens v. Toronto R. W. Co., 6 O. XV. It. ($57, 
11 O. L. R. 19.

Death of Son—Measure of Damages— 
Dependence of Father—Misdirection—'Itrdue- 
lion—New Trial.]—See Central Vermont It. 
W. Co. v. Franchère, 35 S. C. It. ($8.

Deceit—Measure of—Purchase of shares 
in company—Ascertainment of value—Sub
sequent events. Pohnl v. Miller, 5 O. XV. H. 
358.

Distribution of—Tort Causing /hath 
—Action by Widow—Intervention of Par
ent.]—XX’here the wife of a person who has 
died in consequence of a tort or quasi-tort, 
bas begun, by virtue of Art. 1056. C. C., an 
action for damages against the tort-feasors, 
the father or other relation of the deceased 
mentioned in such Article may intervene in 
the action to claim from the defendants dam
ages for the loss which he suffers personally 
on account c. such death, and may even, by 
such intervention, contest the right of the 
plaintiff to the damages which she claims. 
Morin v. Mills, Q. R. 18 8. C. 196.

Enticing and Harbouring Plaintiffs 
Servants—Quantum of damages — Genera! 
damage — Evidence — Assessment by referee 
—Appeal. Gurney Foundry Co. V. Western 
Foundry Co., 6 O. XV. R. 959.

Excessive Damages—Misdirection—Ap
peal to Supreme Court of Canada—Reduction 
—Consent—New Trial.]—XVhere there was 
misdirection as to the assessment of damages 
merely, and it appeared that the damages 
assessed by the jury were grossly excessive, 
the Supreme Court of Canada made a special 
order, applying the principle of art. 503, C. 
O. P., directing that the appeal should be 
allowed and a new trial had to assess dam
ages, unless the plaintiff consented to the 
damages being reduced to a stated sum. Cen
tral Vermont R. W. Co. v. Franchère. 35 S. 
C. R. 68.

Excessive Damages—Misdirection—New 
Trial.]—If, in charging a jury, the Judge 
makes a statement calculated unnecessarily 
to magnify the importance of the matter in 
dispute, and suggests excessive damages, a 
new trial will not be granted, even though the 
Judge was in error in making the statement, 
if it appears from the verdict found that the 
jury, in assessing the damages, were not in
fluenced by the charge. Cormier v. Boudreau, 
35 N. B. Reps. 646.

Excessive Damages — Trespass—Evid
ence—Findings of Jury—Equal Division of 
Court—Costs.]—An action to recover dam
ages for a wrongful and violent entry by
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the defendants’ servants upon the plain
tiff’s property and the wrongful seizure and 
appropriation of the plaintiff’s chattels. The 
jury found that the defendants, by tlieiç ser
vants took possession of the property ille
gal and in violation of their agreement, and 
that the plaintiff was entitled to the value of 
the property taken, and they assessed the 
damages at" $730, for which judgment was 
given by the trial Judge with costs. The 
evidence as reported did not disclose proof 
of the value of several of the chattels for 
the taking of which damages were claimed, 
and it did not appear anywhere how the $730 
was made up. Upon a motion by the de
fendants to set aside the judgment and for a 
new trial :—Held, per Meagher and Ritchie, 
J,l„ that the evidence of damage which was 
before the jury not having been reported to 
the Court, and iu view of the violent and.ille- 
gal manner of entry upon the premises* the 
Court was not in a position tc decide that 
the damages were excessive. Per Townshend 
and Graham, JJ., that the damages should 
be reduced to conform with the proof of loss 
suffered disclosed in the evidence before the 
Court. Owing to the equal division of opin
ion. the motion was dismissed, but without 
costs. Johnston v. Dominion Steel and Iron 
Co., 21 Occ. N. 311.

Expropriation off Land—Assessment 
-Reservation of Recourse for Future Dam
ages— Hes Judicata—Right of Action.]—A 
lessee of premises used as an ice house re
covered damages from a city corporation for 
injuries by the expropriation of part of the 
premises. In his statement of claim he had 
expressly reserved the right of further re
course for damages. In an action brought 
"iter his death by his universal legatee to 
recover damages for loss of the use of the 
ice house during the unexpired term :—Held, 
that the reservation did not preserve any fur
ther right of action in respect of the ex
propriation, and the plaintiff’s action was 
properly dismissed, as, in such cases, all 
damages capable of being foreseen must be 
assessed once for all, and a defendant cannot 
be twice sued for the same cause. City of 
Montreal v. McGee, 30 S. C. R. 582, and 
Chaudière Machine and houndry Co. v. Can
ada Atlantic R. W. (k>„ 33 S. C. R. 11, 
followed. Anctil v. City of Quebec, 33 S. C. 
U. 847.

Flooding Land—Measure of Damages— 
bsty of Claimant to Diminish.]—Where 
there is, in the power of the person com
plaining, an obvious and inexpensive method 
of reducing, diminishing, or wholly dojng 
away with the damages complained of, ê.g.,

I by a short transverse drain to prevent flood- 
I jug of land, it is his duty to adopt it, and, 
I m default of his doing so, he is only entitled 
I to recover such loss ns he would have" suf- 
I fered if he had taken proper measures to pre- 
I vent or diminish the damages. Filiatrault V. 
I of Coteau Landing, Q. R. 23 8. C. 62.

I Inadequacy—New Trial — Compromise 
I Ifdiot.]— A new trial on the ground of 
I 'bo insufficiency of the damages will not be 
I granted unless it appears dearly to the 
I Co.urt that the smallness of the damages has 
I arisen from mistake upon the part* of either 
I tbe Judge or jury, or from some unfair 
I Practice on the part of the defendant.—A

verdict will not be set aside on the ground 
that it is a compromise verdict if it can be 
justified upon any hypothesis presented by the 
evidence. Currie v. 8t. John R. W. Co., 30 
N. R Reps. 194.

Injury to Property—Elements of Dam- 
<ges—Fees of Expert Witnesses — Notarial 
Protests.]—The fees of expert witnesses em
ployed to make examinations of property, 
plans, etc., necessary for the proof of the 
plaintiff’s allegations of damage to property 
caused by the defendants’ illegal acts, and 
also the costs of notarial protests, form part 
of the damages which the plaintiff is entitled 
to recover from the adverse party. Décarie 
v. Town of Montreal West, Q. R. 26 8. C. 
16.

Lord Campbell's Act—Action — Bar— 
Life Insurance.]—The fact that a widow has, 
ui»on the death of her husband, obtained the 
proceeds of a policy of insurance upon his 
life, is not a bar to her recovering damages 
from the person responsible for the acci
dent which caused his death. Konwaketasion 
v. Dominion Bridge Co., 5 Q. P. R. 320.

Lord Campbell’s Act — Apportionment 
bt tween Widow and Children — Other Pro
vision for Widow.] — An action brought 
against a railway company by a widow on 
behalf of herself and four infant children, 
aged respectively seven, five, three, and one 
year, to recover damages for the death of her 
husband through the company’s alleged negli
gence, was settled by the company paying 
$4,800. On application to a Judge, the 
amount was apportioned by giving the widow 
$1,200, and each of the children $900, the 
widow also to l-e paid for the children’s 
maintenance $200 a year half-yearly for three 
years, the fact of the widow having already 
received $1,000 for insurance on the hus
band's life being taken into consideration. 
Burkholder v. Grand Trunk R. TV. Co.. 23 
Dec. N. 186, 5 O. L. R. 428, 2 O. W. R. 207.

Lord Campbell's Act— Death of Rela
tive—Reasonable Expectation of Pecuniary 
Benefit.]—The parents and sisters of a man 
who was killed by an electric shock whilst 
working in the defendants' works, and in 
consequence, as it was alleged, of defects in 
the appliances supplied by the defendants at 
the works, sued for damages for his de.ith. 
The deceased, who was the only son A the 
rector of a small parish near Montrai, with 
an income of about $000 a ye^r, had been 
given a college education and had returned 
home when about 21 years old. For a time 
he remained at home, earning nothing. Then 
he speut some time in the insurance business 
in Vermont. Then, on account of his father’s 
illness, he went home, but soon left for_Mani- 
toha in search of occupation. There, after 
working at several things for about three 
years, he was employed by the defendants 
to manage their electric works at a salary of

1115 a month, out of which he had to pay 
45 a month to an engineer and sometimes 
to hire other assistance. He had been thus 

employed about three months when he met 
his death. The parents were getting old and 
were in failing health and it was not shewn 
whether they had or had not any means 
beyond the income of $«i0<) a yer r. The de
ceased contributed nothing to the support of
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the family during all the time he was in 
Manitoba ; but. according to the father's 
evidence, he had been a great help to him 
when at home, and had assisted him in many 
ways in his parish work and in matters of 
business, and was “ a noble, faithful sou." 
efficient in every way, steady and industrious, 
and “ an affectionate son and brother ? ’— 
Held, that there was nothing in all this to 
warrant the inference of a reasonable expecta
tion of any pecuniary benefit to the plain
tiffs from a continuance of the life of the 
deceased, and that the verdict of the jury in 
favour of the plaintiffs should be set aside. 
Sykes v. North Eastern II. XV. Co., 44 L. J. 
C. P. 191, and Mason v. Bertram, 18 O.
R. 1, followed. Davidson v. Stuart, 22 Occ. 
N. 21 Hi, 14 Man. L. R. 74.

Lord Campbell’s Act—Pecuniary Loss 
from Death of Son—Negligence—Evidence 
—Judge's Charge—Excessive Damages—A'etc 
Trial,]—In an action under Lord Campbell’s 
Act for the benefit of the father of a man 
who lost his life as alleged by the negligence 
of the defendants, evidence was ^iven to shew 
that the father, who was about 70 years old, 
was unable to earn his own living; that the 
son. who was 20, hud always lived with 'his 
father, and for many years had paid for his 
board and lodging; that for the 10 months pre
vious to his death, he h id paid nothing, be
cause, having gone into business for himself, 
his father wished him to keep the money to put 
into the business ; that when the son went 
into businiss, the father advanced him $700; 
that the saie of the son’s business realized 
$1,100, of which the father got $400 on ac
count of his advance. The trial Judge left 
it to the jury in general terms to estimate 
what, if any, pecuniary damage the father 
hud sustained by the death of his son ; and 
the jury found a verdict for $3,500 :—Held, 
that the amount of the verdict shewed either 
that the charge was too general in its terms, 
or the jury misunderstood the principles upon 
which damages should be assessed in cases 
such as this, and, therefore, that there must 
be a new trial on the Question of damages, 
and, as the evidence of m gligence on the part 
of the defendants was not altogether satisfac
tory, and the finding of the jury on the ques
tion of the damages did not entitle their 
opinion on the question of negligence to much 
weight, there must be a new trial on this 
point as well. 2. That, as a claim for $300, 
the balance due the father upon his advance, 
had not been mentioned in the particulars de
livered under the Act, and was not referred 
to either in the plaintiff’s opening, the Judge’s 
charge, or in any other part <,J the case, 
it was 'mpossible to say that the jury in 
assessing the damages had included this item ; 
therefore, even admitting this claim to be a 
proper element of damage in cases under the 
Act, it must lie submitted to the consideration 
of another jury. 3. That, outside of the 
debt, there was sufficient evidence to go to 
the jury of a pecuniary loss to the father by 
the son’s death. Itiinciman v. Star Line S.
S. Co., 35 N. H. Heps. 123.

Measure of—Areident to Parson—Negli
gence of Crown's Servants—Pecuniary Bene
fit.]—In the case of death resulting from 
negligence, and an action by the party en
titled to launch the same under the provi
sions of It. 8. X. S. 1900 c. 178, s. 3. the

damage should be calculated in reference to 
a reasonable expectation of pecuniary bene
fit, as of right or otherwise, from the con
tinuance of the life. 2. Such party is not to 
be compensated for any pain or suffering 
arising from the loss of the deceased; or for 
the expenses of medical treatment of the 
deceased or for his burial expenses, or fur 
family mourning. Osborn v. Gillett, L. II. 
8 Ex. 88, distinguished. McDonald v. The 
King, 21 Occ. N. 581, 7 Ex. O. 11. 216.

Measure of—Breach of Contract—hvii- 
cnee—New Trial.]—In an action brought by 
the plaintiff to recover an amount claimed b\ 
him for work done and materials supplied in 

I constructing a mill for the defendants, the 
1 defendants counterclaimed for damages aris

ing from the defective performance it tin 
work which the plaintiff was employed to 

j do :—Held, that the defendants were untitled 
! to damages suffered by reason of the loss of 
I the use of the mill during the sawing season, 

but, as there was no evidence to fix the 
I amount, and as damages were allowed to 
! which the defendants were not legally en

titled, there must be a new trial Held,
| that the plaintiff was not liable for damages 
■ not in contemplation of the parties, or not 

being the immediate result of the breach of 
I contract, such as additional cost of sawing, 
i or logs sold at a loss. Bruhm v Ford. 33 

N. 8. Reps. 323.
Nervous Shock — Impart without Out- 

j ward Injury—Railway—Findings of Jury.] 
—Action for damages for negligence, l'lain- 

I tiffs (husband and wife) were being driven 
in an enclosed omnibus when crossing the 
track» of the defendants; the nmnibus was 
caught between the two parts of a freight 
train which was about to be coupled, when 
the driver of the omnibus was caught between 
the two sections of the train, and while con
siderable damage was done to the omnibus, 
neither <>f the plaintiff» raftered visible bod
ily injury, beyond a few slight bruises, but 

I both complained of serious injury to their 
nervous systems us a result of fright Held,

| action should be dismissed as damages were 
! result of mental shock only. Henderson v.
: Canada Atlantic It. XV. Co., 25 A. It. 437,
! and X’ictorian Railway Commissioners v.
' Coultas, 13 App. Cas. 222, followed, but, in 
! view of the unsatisfactory state of the law 
i and the conflict in the decisions, -<o costs were 
i allowed. Geiger v. Grand Trun„ R. IF. Co., 

5 O. XV. It. 434, 0 O. XV. It. 482. 10 0. L 
] It. 511.

Nervous Shock — Personal Injuries—
| Damages not Severable—Judgment—Appeal 

—Waiver.]—'The movable portion of a fence 
| erected by the defendant fell upon the plain- 
! i iff while passing along the street, and caused 
j injuries for which damages were claimed.

The trial Judge assessed the damages nt $25.
1 and ordered judgment in favour of the plain

tiff for that amount. The plaintiff's solicitor 
I took an order for judgment for the amount 
i awarded, taxed his costs, and immediately de

manded payment from the defendant under 
threat that, if not paid, judgment would be 
entered, and execution issued. Subsequently 

1 the plaintiff appealed from the judgment, m 
so far as it restricted the damages awarded 
to external injuries suffered by the plaintiff, 
and refused to allow damages for shock con
sequent upon such external injuries Held-
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dismissing the appeal, that, in order to sue- , 
ceed, the plaintiff must have the whole judg- I 
meat set aside, for errors alleged in the as- j 
seesment of damages ; that the case was not 
one in which the damages were severable ; | 
and ihat, if the trial Judge erred in not ! 
awarding greater damages, the only course | 
open to the plaintiff was to appeal. Flinn ' 
v. Keefe, 37 N. 8. Reps. <17.

Nervous Shook—Physical Injury—Lia- ; 
bilitu for.]—Fear or nervous shock resulting ! 
in physical injury may render him who occa- ! 
sions it liable in an action for damages, j 
Fear is not of itself a basis of an action for 
damages, because ordinarily it does not pro- , 
dace any physical injury, but if such injury I 
results there is liability. Victorian Railway 
Commissioners v. Coultas, 13 App. Cas. 222, 
discussed. Montreal Street It. IV. Co. v. 
Walker, Q. R. 13 K. B. 324.

Nuisance- Extmylar# Damage» — Evi
dence-Appeal.] — Where there has been a 
manifest disturbance of enjoyment and viola- j 
tion of rights of ownership, e.g., by the j 
smoke, noise, and vibration caused by the 
operation of machinery on an adjoining nro- ! 
perty, the person so disturbed in his enjoy- \ 
ment is, even without proof of any precise 
amount of damages suffered, entitled to nom- | 
inal or exemplary damages. 2. Moreover, : 
on a question of the appreciation of damages, 
the Court of Appeal will not disturb the 1 
award of the Court l>elow, in the absence of 
any special ground for doing so. Montreal \ 
Street R. IV. Co. V. (iareau, Q. R. 13 K. B. 
11

Public Work — Injury to the Person— 
Negligence—Aggravation of Injury by Un- ‘ 
ikilful Treatment—Crotcu.]—Where a per
ron who is injured through the negligence of I 
a servant of '.he Crown on a public work, 
voluntarily -ubmits himself to unprofessional ! 
medical treatment, proper skilled treatment 
being available, and the natural results of the 
injury are aggravated by such unskilled or 
improper treatment, he is entitled to such 
damages as would, with proper treatment, 
have resulted from the injury, but not to 
damages resulting from the improper treat- , 
ment he subjected himself to. Y'inct v. The | 
King, 25 Occ. N. 139. 9 Ex C. R. 352.

Railway Accident — \ervoua Shock.] 
—A railway company is liable, in an action 
by one injured in an accident while a pas- i 
seuger in the company’s train, for damages 
and pecuniary loss consequent upon a fright 
resulting in a shock to the nervous system 
causing physical injury, if the fright was the 
result of the accident, and was reasonable and 
natural. Kirkpatrick v. Canadian Pacific R. 
w- Co., 35 N. B. Reps. 598.

Reduction — Consent—Costs.]—The de- 
fendnnt company, instead of paying to the 
plaintiff the amount of damages sustained 
,l a fire in her bakery, undertook to repair 
•ne damage, and on account of the faulty 
manner in which the work was carried out 
me plaintiff sued for the amount of the dam- 
*gea caused by the fire, and also for damages 
m respect of loss occasioned by reason of 

unable to carry on the business. The 
Plaintiffs chief witness stated that the in
jury to the business was $3,(MX), and the

jury returned a verdict for her for that 
amount. <)u appeal the full Court, being 
of opinion that the » mount of the damages 
was excessive, with the plaintiff’s consent, 
reduced it to $1,1)00. Precise directions 
should have been given to the jury as to 
what they should have taken into account 
in estimating the damages, and, as the case 
had been allowed to go to the jury without 
such directions, without objection by the 
defendants’ counsel and without contradic
tion of the statement as to the damage be
ing $3,<MM), no costs of the appeal were al
lowed. Murray v. Royal Insurance Co.. 11 
B. C. R. 212.

Reduction — Consent—New Trial as to 
Quantum of Damages Only.]—Court, of Ap
peal pronounced judgment (0 O. W. R. 
572) directing a new trial unless plaintiff 
consented to reduce the amount of the judg
ment recovered by plaintiff at the trial to 
$4,000, holding the amount of damages ex
cessive. The 'certificate/ of this judgment 
not having issued, the Court reviewed the 
case and having regard to Con. Rule 780 
ordered a new trial confined to the question 
of quantum of damages only. Watt v. Watt 
j 1905] A. C. 115, followed, which held the 
Court had no jurisdiction to order new trial 
(without defendant’s consent), depending up
on the plaintiff reducing the damages recov
ered. llockley v. Grand Trunk R. IV. Co., 
6 O. W. R. 57, 10 O. L. It. 363.

Street Railways—Personal injuries — 
Excessive damages—New trial. Witty v. 
London Street R. W, Co., 1 O. W. R. 288, 
2 O. W. R. 578.

Trespass — “ Wilful ” Acts—Measure of 
Damages—Judgv.ent.[—In an action of tres
pass for taking coal from a mine the judg
ment declared that the plaintiffs were entitled 
to recover damages from the defendants for 
and in respect of the wrongful and wilful 
trespass and conversion complained of in the 
plaintiffs’ statement of claim: — Held, that

wilful ’’ was not intended as an adjudication 
that the trespasses were wilful in the sense 
that would render the defendants liable to 
have damages assessed against them on the 
sterner rule; and, the defendants having en
tered the mine under a mistaken idea as to 
their rights, the milder rule was applied. 
The measure of damages should be the value 
of the coal at the mouth of the mine, less the 
cost of digging (hewing) it and transporting 
it there as n merchantable article. Fleming 
v. //. IV. McNeil Co., 23 Occ. N. 312.

Warranty — Breach- Manufacture and 
Sale of Machine—Defects—Loss of Profits— 
Property not Passing.] — The plaintiffs 
agreed to manufacture a goring loom fit for 
certain special .vork required by the defend
ants. and to deliver it by a certain time. The 
machine was not delivered until after the 
time fixed, and when delivered did not have 
certain fittings which were uecesssary for its 
proper working, and there were certain de
fects in it which the defendants, after apply
ing to the plaintiffs to remedy them, had to 
rectify themselves. In an action for the 
price of the loom :—Held, that the defendants 
should be allowed the sums paid in supplying 
the missing portions of the machine and for 
the services of an expert to put it in working
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order ; that, notwithstanding that the pro
perty in the machine remained in the plain
tiffs until paid for, the plaintiffs never had 
supplied a loom properly constructed to do 
the work required of it, and to do which 
the plaintifs well knew the machine had 
been ordered ; that there was a warranty that 
it should be fit for the purpose ; that the 
defendants were prevented from earning the 
profits they would have earned if the loom 
had been complete ; and that, under the cir
cumstances, the plaintiffs were liable to make 
such profit good. Crompton and Knowles 
Loom Works v. Hoffman. 23 Occ. N. 188,
5 O. L. It. 604, 1 O. W. It. 717, 2 O. W. 
It. 273.

See Account^-Appeal— Assault — At
tachment op Debts—Bills op Sale ani> 
Chattel Mortgages — Bond — Chose in 
Action, Assignment of—Company — Con
tract—Courts—Defamation — Executors j 
and Administrators—Husband and Wife , 
—Injunction—Interest — Landlord and | 
Tenant—Lunatic —Master and Servant 
—Municipal Corporations—Negligence— j 
Nuisance—Particulars—Parties — Par- i 
tition—Pleading — Railway — Salt ok j 
Goods—Sheriff—Ship—Street Railways' I 
—Timber — Trespass to Land — Tres
pass to Person—Vendor and Purchaser 
— Waste—Water and Watercourses — 
—Way—Writ of Summons.

DEATH OF JUDGE.

See Trial.

DEBENTURES.

Company’s Mortgage Bonds—Interest 
—Action for- Evidence.']—An action for in
terest upon a company's mortgage bonds 
may succeed upon production of the coupons, 
without the bonds from which they have 
been detached. Connolly v. Montreal Park 
and Island R. W. Co.. Q. R. 20 S. C. 1.

Illegal Issue—Innocent Holder —, Lia
bility of School Trustees—Negligence—Find
ing of Jury—Charge.]—A debenture of the 
defendants payable to bearer sealed with 
their corporate seal and signed by their chair
man and secretary, wr.s allowed to get into 
circulation without the authority or know
ledge of the defendants, and without their 
receiving any value therefor. It was finally 
purchi sed by the plaintiff before maturity, 
who took it in good faith and gave full 
market value for it. In an action brought 
upon two of the interest coupons attached 
to the debenture, the trial Judge asked the 
jury the two following questions (among 
others), which were answered in the affirma
tive : “ Did the bond come into the hands 
of the plaintiff as an innocent holder for 
value through the carelessness and neglect of 
the defendants, or those of their officers 
whose duty it was to have the bonds properly 
executed and issued, and in whose ..ands or 
custody the bonds should be detained until 
delivered to bona fide purchasers?" “Do 
you find that the board of school trustees, or 
their officers, were guilty of such negligence

in connection with this bond, ns that in

Jour opinion it would be inequitable ami uu 
ust that the defendants shoulc be permitted 
as against the plaintiff to set up a defence 

that the bond was not duly executed, or the 
issue thereof authorized by the board?" A 
verdict was thereupon entered for the plain
tiff :—Held, that the verdict was rightly so 
entered. (JO V. c. 24, s. 159, in referent 
to the trial Judge unneccessarily expressing 
his own opinion upon the facts, commented 
upon. Robinson v. St. John School Trus
tees, 34 N. B. Reps. 003.

See Account—Company—Municipal Cor
porations—Registry Laws — Schools — 
Trusts and Trustees.

DECEIT.

See Bills of Exchange and Promissory 
Notes—Contract—Principal and Agent.

DECLARATION.

See Pleading.

DECLARATORY JUDGMENT

See Judgment.

DEDICATION.

See Municipal Corporations.

DEED.

Absolute Conveyr.nce of Land—Colla
teral security—Redemption—Waiver—Coun
sel—Mistake at Trial. Sherlock v. Wallace, 
1 O. W. R. 54, 303.

Acknowledgment—-Justice of the Pea s 
—Territorial Jurisdiction — Execution end 

j Delivery of Deed.]—A justice of the peace 
has no power to take an acknowledgment 
of a deed out of the county for which he is 
appointed a justice, and an acknowledgment 
stating that it was taken before W. E., "one 
of Her Majesty's justices in and for the 
county of V.," without anything further to 
shew that it was taken in the county, is bad ; 
and an acknowledgment that the grantor 
“ signed and sealed the within instrument, 
without stating that it was delivered or exe
cuted, is bad. Tobiquc Salmon Club v. Mc
Donald. 36 N. B. Reps. 589.

Action to Set Aside •— Improvidence 
! —Absence of advice—Consideration—Costa. 

Frank v. Hohl, 2 O. W. R. 489.
Action to Set Aside — Improvidence 

| —Lack of independent advice — Lease exe- 
! cuted on Sunday—Part performance—Parol 
I agreement. Duprat v. Daniel, 1 O. W. K.
I 561, 2 O. W. R. 940.
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Action to Set Aside—I ndue influence 

—Mental incapacity—Improvidence — Delay 
in bringing action—Costs. Kcllena v. W'afftt, 
0. W. R. 892.

Alteration after Execution—Addition 
of Provision for Interest — Inscription en 
Four.] — The defendant inscribed en faux 
against the copy of a deed of donation filed in 
the suit ant. also against the original minute, 
alleging that the words ** avec intérêt légal ” 
had been inserted illegally after the execu
tion of the deed. The terms of the deed had 
been discussed between the parties during 
two days, and there was a strong presump
tion that the subject of interest on the in
stalments payable under the deed had not 
U-eu overlooked. In the original minute the 
words “ avec intérêt légal " were added at 
the end of a line where there was barely 
space to crowd them in and moreover these 

edi did not appear in a copy made by the 
notary a few days after the execution of 
the deed : — Held, that, under the circum
stances and the facts apparent on the face of 
the original minute, the words “ avec Intérêt 
légal " constituted an addition (ajouté), 
which is null under the law regarding the 
execution of notarial instruments unless it 
be clearly identified or confirmed by the con
tracting parties ; R. S. Q. art. 3048. Radon 
r. IftXMf, Q. Y . 0 Q. B. 402.

Condition Subsequent — Breach—For
feiture— Assignment bp Vendor before Re- 
mting—Validity.]—On the grant of a fee 
simple defeasible on breach of a condition, 
no estate is left in the grantor, but only a 
possibility of reverter, and, therefore, before 
breach there is nothing capable of assign
ment. After breach, where the deed does not 
provide for ipso facto forfeiture, the fee does 
not revest automatically, and until revesting 
by suit or otherwise there is nothing capable 
of assignment. Land was conveyed subject 
to certain conditions to be performed by the 
purchasers, and, in default of the perform
ance of such conditions, the purchasers were 
to hold the land in trust for *' e grantor, 
and reconvey to him, notwithstanding that any 
prior breach may have been waived. The 
conditions were not performed. In an action 
by the assignee under seal of the vendor for 

I » declaration that the purchasers held the 
land in trust for him, and for an order for 
the conveyance thereof to him :—Held, that 
after the conveyance there was no estate left 
in the grantor, but only a possibility of re
verter, which was not assignable, r id no

I ^or*e v’ lQncouver< 19

Construction—Gravel — Subsequent De- 
I pont.]—I» 1850 the owner of land by deed 
I conveyed to a railway company “ the gravel 
I situate and being on and comprised within a 
I certain part ” of the land, with the right of 
1 *av f°r h railway track and the free and un

obstructed use thereof, and covenanted for 
juiet possession, free from incumbrances, of 

nKfllVf‘* and other the premises conveyed : 
*7neld that the gravel deposited on the land 
“nee the date of the deed, owing to the

■ ?m°.n °f the waters of a lake, did not pass 
I r the deed. Mann v. Grand Trunk R. W. 
I ' 21 Occ. N. 30, 32 O. R. 240. ( See the

*« cr ee.)

■ P ““‘taction—Gravel—Deposit — TVeio 
I ,nflt.) On appeal by the defendants from

the judgment in 32 O. W. 240, 21 Occ. N. 30, 
the Court, on the ground that there had been 
a misunderstanding as to the extent of the 
defendants' admission as to the removal of 
gravel, gave them the option of a new trial 
upon payment of the costs of the former 
trial and of the appeal, and in default dis
missed the appeal with costs. Mann v. 
Grand Trunk R. IV. Co., 21 Occ. N. 220, 1 
O. L. It. 487, 1 O. W. R. 230, 2 O. W. R. 
361.

Construction — Reservation — Right of 
Way.]—J. H„ sole owner and in possession 
of lot 267, sold to J. P. a certain parcel of 
land situated in the parish, etc., containing, 
etc., and bounded, etc., and being the north
east part of the lot 207. 11 with a reservation 
in favour of H. D., present for himself and 
his ayant cause, of twenty feet in the a 
which is upon the land sold leading from the 
public road running south. II. D., although 
the act of sale recited that he was present, 
and although in fact he was present with the 
parties, did not sign it, and was not called 
upon to do so :—Held, that, in view of the 
ambiguity of the terms of the contract, and 
in order to give effect according to what 
appears to have been the Intention of the 
parties, in the special circumstances shewn 
by the evidence, the clause containing the re
servation should be construed thus : “ With 
a reservation in favour of H. D. of the use 
of the alley which is upon the land sold for 
a length of twenty feet leading from the pub
lic road. Du mais v. Thibault, Q. It. 10 Q. 
B. 7.

Construction—Temporary grant of strip 
of land—Erection of building—Destruction or 
damage by fire—“ Shall remain standing ”— 
Rebuilding or repair, t'hristie v. Cooley. 4 
O. W. It. 70. 6 O. W. It. 214.

Conveyance of Land — Action to set 
aside — Contest as to execution by person 
since deceased—Conflicting evidence—Action 
d'smissed without prejudice to a new action. 
McDonald v. McDonald, 2 O. W. It. 708, 3 
O. W. R. 552.

Conveyance of Land—Cutting down to 
mortgage—Account—Reference. O'Brien v. 
Cornell, 2 U. W. It. 544, 3 O. W. It. 161.

Conveyance of Land—Recital—Garantie 
— Property not Passing — Cutting Dotcn to 
Security—Presumption.]—When it is recited 
in an acte d’obligation that an immovable is 
transferred to a creditor by way of garantie, 
it must be presumed, in the absence of a 
clear and precise agreement to the contrary, 
that the parties have inh nded to make a 
contract of security only, ..ad that what the 
debtor intends to pass to his creditor is the 
possession of and not the absolute property in 
the immovable. 2. The creditor does not be
come the proprietor of the immovable if it is 
not paid for, but has only the right to posses
sion for the purposes of his security, to re
ceive the profits, and to apply them first upon 
the interest and then upon the principal 
amount. Eglauch v. Labad -, Q. R. 21 S. C. 
481.

Conveyance of Land — Setting aside — 
Undue influence—Parent and child—Fraud— 
Consideration. Vandusen v. Young, 1 O. W. 
R. 55.
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Conveyance of Land—Undue Influence 
—Full disclosure. Christian v. Poulin, 1 O. 
W. R. 275.

Cutting Down to Mortgage—Absolute 
deed in form with—Bond to reconvey—Held 
only a mortgage. Burr v. Bullock, 2 O. W. 
R. 428.

Cutting Down to Mortgage—Improvi
dence—Fraud. Hotness v. Russell, 1 O. W. 
R. 655, 744, 2 O. W. R. 334.

Cutting Down to Mortgage—Redemp
tion—Condition—Revival of debt thrown off 
—Costs. Rutherford v. Warbrick, 2 O. W. 
R. 274.

Delivery—Retention by grantor—Posses
sion by grantee—Evidence—Improvements— 
Executor and trustee — Breach of trust. 
Humphries v. Aggett, 1 O. W. R. 33.

Description — Ambiguity — Charge on 
Homestead before Patent — Dominion Lands 
Act.]—The written contract signed by the de
fendant for the purchase of machinery from 
the plaintiff provided for a lien or charge 
upon the “ N. E. *4 Section 2, Township 4, 
Range 14,” without stating whether the range 
meant was 14 west or east of the principal 
meridian, both of which ranges are in this 
province, but the evidence shewed that it was 
range 14 west that was intended :—Held, that 
the expression “ N. E % ” sufficiently desig
nated the north-east quarter, us such con
tractions are in daily use. 2. That in this 
case the description was su Aident to warrant 
the order for a charge on the N. E. y^ 2-4-14 
W. ; for, (a) if judicial notice should he 
taken of the surveys that had been already 
made in Manitoba and of those which had not 
been made, then, as township 4 in range 14 
east had not been surveyed into sections, 
township 4 in range 14 west must have been 
the one intended by the contract, and there 
was no ambiguity requiring evidence to ex
plain; and (b), if judicial notice of such sur
veys could not be taken, then the ambiguity, 
if any, was a latent one, and oral testi
mony was admissible to ascertain what land 
was meant. It was suggested in argument 
that the defendant was merely a homesteader 
under the Dominion Lands Act, and had not 
received his patent, and that, under s. 42 of 
that Act, he could not validly create a charge 
on the land :—Held, that the defendant could 
not raise such an objection in this action, 
and that the plaintiff was entitled to an 
order for the charge on the land and the 
chance of realizing on it, though he might 
afterwards be defeated by the action of the 
Dominion Government. Abell v. McLaren, 
21 Occ. N. 453, 13 Man. L. R. 463.

Description—Boundary — Medium Filum 
Aqua)—Ascertainment of Centre Line.]—The 
plaintiff and the defendant were owners of 
adjoining farms ; the division line was a 
small stream. The dispute was ns to the 
ownership of an island in the stream. Down 
to the 5th March, 1883, both parcels were 
owned by It., who on that day conveyed 
to the defendant the Dud lying south-east of 
the stream, describing It by metes and bounds, 
the boundary on the north-west being “ the 
southerly edge of the stream.” In 1884 R. 
conveyed to the plaintiff the residue of the lot 
by a description which expressly crossed the

stream and ran along its south-easterly elge. 
At the time of this action there were K!gn> 
of a channel on each side of the island, but 
the main stream at all times, and the whole 
stream in the dry seasons, flowed In a channel 
on the north-west side. It was contended by 
the plaintiff that in 1883 and 1884 the stream 
ran very largely in the southerly channel, 
and by the plaintiff that the northerly channel 
had always been the only regular one:- livid, 
that the description in the conveyance to tlv 
defendant entitled him to the medium lilnm 
aquae as his boundary, and the plaintiff's deed, 
being subsequent, could not entitle him v 
claim anything beyond that boundary. The 
boundary line was. therefore, the centre line 
of the stream, and the position of that line 
was the matter to be determined. The centre 
line of whichever channel was the main 
channel in 1883 would be the centre line of 

| the stream. The question left to the jury 
was whether there was any southerly channel 
at all, and they were told that, if they found 
there was, the plaintiff was entitled to sue 
coed. They should have been asked to find.

| if there were two channels, which was the 
; main channel in 1883. Wason v. Douglas. 
i 21 Occ. N. 521, 1 O. W. R. 552, 2 O. W. R 

«188, 3 O. W. It, 456.

P ascription — Falsa Demonstrate — 
Water Rights.] — By an indenture of lease 
lessees were given the right to “ a sufficient 

I supply of water for the purpose of propelling 
I a wheel not exceeding forty-four inches in 
I diameter, being the size of the present wheel 
1 upon the premises.” Th "present wheel" 

was forty inches in diameter : — Held, that 
the governing words were “not exec ding 
forty-four inches in diameter," and th.-t the 
subsequent words " being the size of the pre
sent wheel upon the premises," should be re
jected as falsa demonstratio. Brant ford FM<- 
trie and Operating Co. v. Brantford Starch 
Works, 22 Occ. N. 13. 3 O. L. R. 118.

Description—“ Intersection " — Dicidinç 
Line between Houses — Production — Eject
ment—Tender of Deed after Action—Costs.] 
—Action of ejectment brought to determine 
the boundary line between adjoining lots con
veyed to the plaintiff and defendant respec- 

I lively. Dispute over a nine-inch case of 
brick put around one of the houses, which ex
tended that distance beyond what would have 

' otherwise been the boundary between two 
houses. The deed from the North British 
Canadian Investment Co. to plaintiff describes 
the land sold to plaintiff as " commencing at 
a point on the western limit of Euclid avenue 
where it is intersected by the production 
easterly of the southern face of the aoc“tern 
wall of house number 232 (that is, where the 
northern wall of number 230 joins the south; 
ern wall of 232), s lid point being distant $ 
feet and 6 inches more or less measured 
northerly along said limit of Euclid avenue 
from southern limit of said lot number 1: 
thence northerly along saiu avenue 20 feetJ 

i inches more or less to the intersection ot 
production easterly of northern face « j 
northern wall of house 232; thence westerly 
along said last production face of wall and 
limit between premises in rear of house num- 
liers 232 and 234, in all 129 feet to eastern 
limit of lane ; thence southerly,.etc.:—-Hell 
the word "intersect has a meaning, althougn 
rarely applied to it, to divide or separate two I 

I things, by passing between them :" Murray» I
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Dictionary ; and it was in this latter sense 
-hat “ intersection " was intended to be used 
in the above description, viz., “ the dividing 
line between the two houses,” and it must be 
followed no matter how devious its course 
may be. Judgment for plaintiff for land 
covered by the deed from defendant to him. 
Hcilun v. Bmythc. 5 O. W. It. 537. 10 O. 
LR. 1.

Discharge of Mortgage — Execution 
without understanding or advice—Repudia
te— Setting aside — Evidence. Hailey v. | 
Hailey. 5 O. W. It. 2(M.

Easement — Agreement — Purchasers — 
License—Revocation—Repairs.] ■— The lower j 
and the upper half of a lot of land were re- ! 
spectlvely conveyed to separate purchasers. I 
hi the deed of the lower half the grantor 
reserved the right of way to convey water by | 
aqueduct or otherwise from one of the springs , 
on the lower lot to the upper lot. The ease- | 
ment was assigned in the deed of the upper | 
lot. On the lower lot were two springs 
known as the front and back springs. It was 
agreed, and acted upon, by the purchasers 
of the lots that tho buck spring should be set 
apart for the exclusive use of the owner of 
the upper lot under the reservation in the 
deed of the lower lot. The plaintiff and de
fendant, becoming respectively the owners of 
the lots, entered into a parol agreement foi 
the construction by the defendant of a pipe 
from the front spring to her house, to be 
tapped on her land by a pipe leading to the 
plaintiff’s house: Held, that the agreement 
between the original purchasers of the lots to 
limit the easement to the back spring was 
binding upon the defendant; and that the 
license to the defendant to use the front 
spring was revocable upon the plaintiff 
making equitable compensation fixed by the 
Court to the defendant for her expenditure 
under the license. Where license is given to 
lay pipes on another's land to convey water 
to the licensee’s land, the burden of repair 
rests in law upon the licensee, and it is a 
revocation of the license to refuse to the 
licensee permission to go upon the licensor's 
land for the purpose of making repairs.

I Hiller v. Cronkhite, 21 Occ. N. '50, 2 N. B. 
Eq. Reps. 203.

Gift — Construction—“ Tons les Meubles 
et Effets Mobiliers ”—Bank Deposit.]—The 
provisions of arts. 305, 306, and 397, C. C.. 
defining the sense of the words “ meubles,’’ 
"meubles meublant," “ biens ‘ meubles," ‘‘mo
biliers," and “ effets mobiliers," when they 
are employed by themselves, are declaratory, 
and the words are given as examples to aid 
the interpretation of the Judge in doubtful 
cases. When the parties to a deed employ 
several times the words “ meubles et effets 
mobiliers " to indicate only movable effects,

: and not money or choses in action, the same 
j vords repeated anew in the same provision,
I even where preceded by the word “ all," will 

be presumed to have been employed in the 
restricted sense which the parties have al- 

| ready given them, and will not be construed 
<? ,lncl!1<1(‘ n deposit of money in a bank.
. IOUr,n v. Montreal City and District Sav- 

Bank, Q. R. 12 K. B. 380.

Incapacity of Grantor — Absence of 
nomination—Conflict of Evidence—Relief.] 
■-Where at the time of the execution of a

deed of conveyance the grantor was 70 
years of ago, was sick and in feeble health, 
and it was the opinion of some witnesses, 
though not of others, that he did not under
stand the nature of his act, and the effect of 
the deed wee t<> deprive him of means of 
support, and the evidence was uncertain re
specting the existence of adequate considera
tion for the deed and favoured the view that 
it was intended as a gift, the deed was set 
aside. Winstowe v. McKay, 25 Occ. N. 88,
3 N. B. Eq. 84.

Inscription en Fan* — Production of 
Original.]—If an authentic deed is alleged to 
be false, an order will be made upon the 
person in custody of such deed to produce it 
in order that it may form part of the record 
in the case for the purposes of the inscrip
tion en faux. Awdc v. Charest, 5 Q. P. R. 
319.

Lost Deed—Inference as to—Maintenance 
of Dyke—Liability for—Covenant Running 
with Land.]—In 1847 T. R. purchased from 
R. a portion of a large tract of marsh land 
of which It. was owner. From the time of 
the purchase down to the time of his death, 
in 1886, T. It. contributed, either by the 
performance of work or in cash, in the pro
portion of one-seventh of the whole amount, 
towards the maintenance and repair of a 
dyke and aboiteau erected, prior to the time 
of the purchase, for the protection of the 
land against the sea. In an action brought
by i hr plaintiffs, claiming under R., against 
defendant, claiming under T. It., to recover 
a proportion of the cost of rebuilding the 
aboiteau, it appeared that the dyke in ques
tion had never been brought under the opera
tion of the Act, R. S. c. 42, " Of Commis
sioners of Sewers and Dyked and Marsh 
Lands,” but that the provisions of the Act 
had been followed in relation to the calling 
of meltings of proprietors, the summoning of 
proprietors to perform work, and the appor
tionment of the cost of such work among the 
proprieto rs according to their acreage. There 
was some evidence of the existence of an 
agreemenr signed T. R., having reference to 
his liability to contribute towards the keep
ing up of iic dyke and aboiteau, but, at ii"' 
time of the commencement of the action, the 
agreement had been lost, and there was no 
evidence to shew the exact contents of the 
agreement:—Held, that, after the lapse of 
time, in view of the position of the parties, 
and the necessity of the work for their pro
tection, the requirements of the Act, and the 
facts shewn in relation to payments made 
and work done, there was evidence from 
which to infer the existence of an agreement 
touching the keeping up and repair of the 
dyke and aboiteau, constituting a covenant 
running with the land by which the défer l
ant was bound:—Held, "also, the Judge of 
the County Court having found that the 
amount which the defendant was required to 
pay was not excessive, that such finding was 
supported by the evidence and should be af
firmed. Roach v. Ripley, 34 N. R. Reps. 352.

Maintenance Bond —• Declaration of 
Lien.]—Where land was conveyed in consid
eration of a bond bv the vendee to maintain 
the vendor and wife for life, but the con
sideration was not expressed in the deed, a 
decree was made charging the land with a
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lien for the performance of the agreement in 
the bond. Duguay v. Lanteignc, 25 Occ. N. 
92, 3 N. B. Eq. 132.

Notarial Act — Authentication — False 
Date—Nullity.] — A notarial act binds the 
parties who have signed it, and the signature 
of the notary only has the effect of authenti
cating it. 2. The date of a notarial act is 
an integral and essential part of it, and the 
want of it nullifies the instrument. 3. When 
an act, to which several persons are par
ties, has been signed and executed by each of 
them on different days, a single date may be 
added to the act, namely, that of the day of 
the last signature, but it is more proper to 
give the several dates in the act. 4. A no
tarial act must bear the date of the signa
ture of the parties, allowing the notary, 
if he has delayed his signature, to mention 
the day or which be has affixed it. There
fore, à notarial act signed by all the par
ties on the 2nd July, 1902, but signed by 
the notary on the 3rd July, 1902, should 
be dated the 2nd July, 1902, and if the do
ta ry dates the act on the 3rd July, 1902, 
because that is the date on which he has 
closed the transaction, the act will be declared 
false as an authentic act, the Court having 
no other alternative, and not having the power 
to substitute the true date of the completion 
of the act for the erroneous date which the 
notary has put to it. Ordway v. Vvilleux, Q.
It. 22 8. c. 197.

Notarial Act — Illiterate Parties—As
sent — Notary — Witness.]—In order that 
a notarial act may be considered authentic, 
it is necessary that the assent thereto of 
parties who declare that they are not able 
to write, shall have been received in preseuce 
of the notary who is acting in the mutter, 
and of a witness who has signed. 2. Such 
obligation in regard to the notary imports 
that the act has been read to the parties in 
the presence of the witness, or that a suffi
cient mention, in the presence of tlie parties, 
of what the act contains shall have been made 
to tin- witness before he attaches his signa
ture, in order that he may be able to state 
that the parties who are not able to sign 
have given their consent ; if it is otherwise, 
the act is not an authentic act, and will be 
declared invalid. Cloutier v. Dulac, Q. R. 24 
S. C. 153.

Notary — Copy — Translation.]—A no
tary ought to deliver exact copies of his deeds, 
in the language in which they are written, 
and not translations certified to be correct. 
Baker v. Oagnon, 7 Q. P. R. 100.

Parent and Child—Consideration—No
tice—Evidence — Veracity — Agreement — 
Laches—Possession of land. Martin v. Kir
by, 6 O. W. R. 107.

Quit-claim — Competing Purchasers — 
Priorities — Registry Act.] — It is not a 
deed of quit-claim where the grantor remises, 
releases, and quit-claims unto the grantee, 
his heirs and assigns, a lot of land, and cove
nants that the land is free from incumbrances 
made by him, and that he will warrant and 
defend the same to the grantee, his heirs and 
assigns, against the demands of all persons 
claiming by or through the grantor; and the

! grantee under such a deed, if registered, will 
not be postponed under the Registry Act. 57 

) V. c. 20, to the equities of a prior purchaser, 
of which he had no notice. Bourque v. Chun, 
pell, 21 Occ. N. 132, 2 N. B. Eq. Heps. 187.

Rectification — False Representation— 
| Boundaries of Land Conveyed—-Damage*.]— 
: The plaintiff purchased from the defendant 
, a tract of land which was supposed by the 
! plaintiff, at the time of the purchase, to be 
| bounded on the east by the Lallnve river.
I In the deed to the defendant from his father 
I the eastern boundary line was described as 

beginning at an oak tree on the western 
bank of tin river, and running south nine de
grees west, &c. This line was not identical 

I with the course of the river, and left the title 
j to a strip of land between the line described 
: in the deed and the river still in the father, 
j The defendant occupied and cultivated this 

strip for thirteen years after the making of 
his deed, and plaintiff continued the occupa- 

J tion and cultivation for a further period of 
j five or six years, after the conveyance to him,
; when he was ejected. In the deed from de- 
| fendant to plaintiff the description in de- 
i fondant’s deed was repeated with an addition 

in which it was stated that the land conveyed 
| was “ bounded on the east by the La Have 

river.” In an action for rectification of the 
! deed, and damages, on the ground of the de- 
| feet in the defendant’s title, the trial Judge 
j found that the defendant represented that 
! the land he was selling was bounded on the 
I east by the river, and that this represents- 
1 tion, which was false in fact, was material, 

and was relied on by the plaintiff, and he 
I held the plaintiff entitled to the rectification 
j claimed, and fixed the damages at $150. .In 
1 appeal was dismissed, the Court (four 

Judges) being divided in opinion. Ramsay 
I v. Meisncrs, 33 N. 8. Reps. 339.

Rectification—Mistake.]—The plaintiff.
! intending to sell the whole of a piece of land.
I sold it under an oral contract describing it 
! as the D. lot. The deed to the purchaser fol

lowed the description in the vendor's deed.
! After the vendee’s death, and about ten JWI 
; after the contract of sale was made, the ven

dor sought to have the deed rectified, on the 
ground that it contained more land than 
that known as the D. lot. The evidence did 

I not shew that the D. lot did not embrace the 
I whole of the land conveyed :—Held, that the 

bill should be dismissed. Principles upon 
j which the Court proceeds in reforming deeds,
I considered. Carman v. Smith, 25 Occ. N, 

75, 3 N. B. Eq. 44.
Reformation — Mistake. Qirardot v. 

Curry, 1 O. W. R. 21.
Reformation — Mortgage — Non-con- 

I formity with contract for — Mistake. Rich
ardson v. West, 1 O. W. R. 670.

Riparian Rights — Building />«•*- 
Penntng Back Waters—Warranty—Improve
ment o* Watercourses—Condition Precedent 
—New Grounds Taken on Appeal—Aue»f 
ment of Damages—Interference bn Appelate 
Court.]—A deed of sale of lands bordering 
on a stream, with the privilege of construct
ing dams, &c., therein, provided that, in caw 
of damages being caused through the con
struction of any such works, the seller or Ns 
successors in title to the adjoining lands
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should be entitled to have the damages as
sessed by arbitrators, and the purchasers 
should pay the amount awarded:—Held, that, 
under the deed, the purchasers were liable 
not only for damages caused by the flooding 
of the lands, but also for all other damages 
occasioned by their building dams and other 
works in the stream ; and that the provi
sions of art. 0535, R. S. Q., «lid not entitle 
them to construct or raise such dams with
out liability for all damages thereby caused : 
—Held, also, that an objection as to arbitra
tion and award being a condition precedent 
to an action for such damages, which have 
been waived or abandoned in the Court of 
Queen’s Bench, could not be invoked on an 
appeal to the Superior Court. On a cross- 
appeal, the Supreme Court refused to inter
fere with the amount awarded for damages 
in the Court below upon its appreciation of 
contradictory evidence. Uamclin v. Banner- 
was, 22 Occ. N. 7, 31 S. C. R. 534.

Security—Conveyance of lands—Cutting 
down to mortgage—Improvidence—Fraud. 
Uolnci v. Ruttell, 1 O. W. R. 653, 744, 2 
0. W. 334.

Setting Aside — Improvidence—Family 
settlement—Costs. Lockhart v. Lockhart, 1 
0. W. R. 819.

Sheriff’s Deed — Condition — Usufruct 
-Rti Inter Alios Acta—Default of Accept
ance — Pleading — Reply — Fraud.] — The 
plaintiff alleged that in another suit, in which 
her husband was defendant, the present de
fendant purchased at sheriff’s sale certain 
immovables, subject to a right of usufruct 
in her favour during her life, but that the 
defendant had entered into possession of the 
property and deprived her of the usufruct ; 
and she asked that the defendant be ordered 
to give the possession of the property to her, 
and render her an account of the rents and 
profits. The defendant, by his plea, admit
ted that a clause existed in the sheriff’s deed 
to the effect that the property was sold sub
ject to a right of usufruct in favour of the 
plaintiff during her life, but that such clause 
was of the nature of res inter alios acta, 
and had never been accepted by the plaintiff, 
and that the defendant had since protested 
against the clause and repudiated it,—the 
plaintiff not being, in fact, entitled to the 
immediate usufruct, but only from the death 
of her husband, who was still living. The 
defendant further pleaded that previous to the 
sheriff’s sale he became hypothecary creditor 
upon the property in question, by obligations 
granted to him by the husband, in which the 
plaintiff .ntervened and renounced all her 
rights upon the property in favour of the 
defendant. To this the plaintiff replied that 
it was the defendant himself who arranged 
for the sheriff’s sale and contrived that the 
property should be sold subject to the plain
tiffs rights as expressed in the sheriff’s deed, 
his object being to keep bidders away and 
aoqoire the property much below its value. 
The defendant demurred to this part of the 
reply:—Held, that the demurrer was well 
founded, fhe allegations of fraud not being 
properly urged by reply to plea, in an action 
on a contract, but being grounds rather to 
"upport an action to set aside the sheriff’s 
Me. 2, That the clause in the sheriff’s deed 
relating to the plaintiff’s right of usufruct 
wa® res inter alios acta, and could not avail

I her without acceptance by her, which had 
i not been signified before the clause was re

pudiated by the defendant. Hope v. Leroux. 
Q. R. 18 S. C. 556.

j Sec Assessment and Taxes — Attach- 
: ment of Debts — Distress — Easement— 

Fraudulent Preference — Husband and 
1 Wife—Limitation of Actions — Opposi- 
j tion—Pleading—Registry Laws—Vendor 
j and Purchaser—Voluntary Conveyance.

DEFAMATION.

I. Evidence, 542.
II. I’LEADING AND PRACTICE, 543. 

; III. Privilege, 554.

I. Evidence.
Admissibility — Previous and Subse- 

I quent Publications.]—In an action for libel 
! evidence may be given bv the defendant of a 
! previous publication by the plaintiff connected 
! with the libel complained of, but not of a pub

lication subsequent to the libel—at any rate, 
where it makes no difference to the defendant. 
Stirton v. Gummer, 31 O. It. 277, and Dow- 

j ney v. Stirton, 1 O. L. R. 186, followed. 
Downey v. Armstrong, 1 O. L. R. 237.

Admissibility—Publication of Previous 
! Libel — Provocation — Subsequent Libel— 
j Mitigation of Damages.]—In a libel action 
j the defendant, in order to mitigate the plain- 
! tiff’s damages, may shew that he was pro- 
1 voked t" libel the plaintiff, because the plain

tiff had previously libelled him, but (Rose,
! J., dissentiente) no subsequent libel or slan- 
j der can be given in evidence. Nor can the 
! defendant be permitted to show that the 

plaintiff has attacked the character and repu- 
' tation of others. It having been elicited in 
| cross-examination of the plaintiff that the 
I d«‘fendant had recovered damages for previous 
j and subsequent libels before mentioned in an 
j action against the proprietor of the news- 
| paper of which the plaintiff was editor, the 
i Judge told the jury to take that fact into 
I consideration :—Held, not misdirection. Dow- 
\ neg v. Stirton, 21 Occ. N. 119, 1 O. L. R.

Conflicting Evidence — New Trial.] — 
In an action for damages for certain slander
ous words alleged to have been spoken by the 
d'fendant, of and concerning the plaintiff, 
during the progress of a trial before a justice 
of the peace, six witnesses called by the 
plaintiff testified to the use of the words com
plained of, while four called on the other 
side, including the justice, testified that they 
had not heard the words used, and the defen
dant denied having uttered them. The Coun
ty Court Judge treated the evidence for the 
defendant as a contradiction of that for 
plaintiff and gave judgment in the defendant’s 
favour — Held, that he erred in doing so, 
and that there must be a new trial. Weight 
should not be attached to the finding of the 
trial Judge on a question of fact where the 
reasons given disclose erroneous judgment In 
weighing the 'estimony. Zwicker v. Zwicker, 
33 N. 8. P-ps. 284.
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Discovery — Examination of defendant 
—Admission of publication—Refusal to give 
name of informant. Sangstor v. Aikenhead, 
5 U. W. R. 438, 496.

II. Pleauino and Practice.

Damages — Particular*.]—Where in an 
action for libel the plaintiff claims damages 
generally, and makes no special allegation of 
real damages, the Court should assume that 
the damages sought are vindictive, and should 
not order particulars. Gauvreau v. C'napais,
Q. R. 18 8. C. 136.

Declaration — Several Counts — Par
ticularh of Damages.] — In an action for 
libel and slander based upon several different 
coun the plaintiff may be ordered to give 
particulars of the amount claimed on each 
distinct count. Hogg v. Itoss, 5 Q. P. It. 
339.

Declaration — Particulars — Names of 
Persons Present—Prejudice.]—In an action 
for slander, where the declaration mentions 
a person in whose presence the words com
plained of were spoken, the plaintiff is not 
obliged to give the first name of such per
son, unless it appears that confusion may 
arise without it. 2. The plaintiff is not 
bound to give the names of the persons in 
whose presence the words were spoken, if the 
particulars given are precise enough to per
mit; the opposite party to defend himself with
out knowing such names. 3. The words 
“ similar statements ” in such déclaration, 
coming after the enumeration of defamatory 
remarks of the defendant, need not be par
ticularized. Kennedy v. Shurtleff, 3 Q. P.
R. 514.

Defamatory Pleading — Fire Insur
ance—Implication—Fraud—Iraow.] — The 
denial in a plea that a fire occurred acci
dentally and from cause unknown, does not 
imply or insinuate that the assured crimin
ally set the fire. Allegations in a plea by 
an insurance company, that the assured made 
false representations in his application for 
insurance, made false solemn declarations 
after the loss, ns to the value of the stock, 
with fraudulent intent, and that in swearing 
to false exaggerated statements, the assured 
did not swear to the truth and rendered him
self guilty of fraud and his policy null, when 
pertinent to the issue, and pleaded in good 
faith and with probable cause, are not libel
lous or defamatory. Morrison v. Western 
Assurance Co., Q. It. 24 8. C. 111.

Defamatory Statement in Pleading
—Right of Action—Good Faith—Relevancy 
—Determination of Previous Nuit.]—An ac
tion against a party for a libellous statement 
in a judicial proceeding, raises matters con
cerning the relation of the subject to the ad
ministration of justice, and, ns such, is gov
erned by the law of England. 2. Under the 
law of England, no damages can be re
covered for injurious words, forming part 
of a judicial proceeding, pleaded in good faith, 
with probable cause and without malice, the 
words being relevant to the issue, although 
they may be subsequently shewn to be false

i and injurious :—Semble, an action for such 
j injurious statements, instituted before the ce- 
I termination of the suit in which they were 
! pleaded, is premature; but, in the present 

case, it was unnecessary to pronounce form
ally upon this point, the action being dis
missed on other grounds. Wilkins v. Major, 
Q. R. 22 8. 0. 264.

Defamatory Statement In Pleading
I —Right of Action — Prescription.] A per

son complaining of a libellous statement in 
! a pleading filed in a suit is not bound to post

pone his action for damages until final judg
ment has been rendered in that suit .Sem
ble, were he so to delay, his action might be 
prescribed. Wilkins v. Major, ij. R. s. 
V. 263.

Defamatory Words in Pleading —
Action Pending Original Action. |—A party 

, who complains of a libel contained in a piead- 
| ing is not bound to postpone his action for 
] such libel until the case in which the plead- 
I ing was filed is decided, and such action, if 

taken, will not be dismissed as premature.
I Wilkins v. Major, 4 Q. I*. R. 172.

Defence — Denial — Justification —In
nuendo—Hypothetical Case.]—lu slander, the 
words complained of were to tlv. effect that 
the plaintiff, a vendor of patent pills, had 
paid $50,000 for his title as Senator of the 

j Dominion, and was advertising that he was 
i made Senator because of the benefits eon- 
' ferred by bis discovery in pills. Innuendo, 
j that he had corruptly bribed members of the 
| government, and had purchased the office, 

etc. :—Held, that u defence that if the defen
dant did speak the words, they, even with the 

| innuendo, were not libellous, and denying the 
innuendo ; and saying that without it the 
words were not libellous, was not open to 
objection, and not embarrassing. 2. That a 
defence justifying the slander and asserting, 
in addition, that the plaintiff did pay the 
government $50,000, and did advertise as al- 

i leged, and that the particulars were well 
known to the plaintiff, but not to the de
fendant, was not embarrassing nor open to 
objection. 3. That the defendant was not at 
liberty to allege that the words actually 
spoken were different from those charged in 

I the statement of claim, and to plead as to 
| those other words something either by way 
j of answer or in mitigation of damages ; and 
j a defence alleging that, if the defendant did 
| speak the words, he did so not as stating a 

fact, but as stating a rumour generally be
lieved, should be struck out. Beaton v. In
telligencer Printing and Publishing (!o.. -- 
A. R. 97, distinguished. Rassnm v. Budge.
[ 1893] 1 Q. B. 571, followed Held. al», 
that the remaining paragraphs of the de
fence, which were pleaded to a hypothetical 
case, which might never arise, and could 
arise only on an amended statement of claim, 
were objectionable and should be struck out. 
Pulford v. Wallace, 21 Occ. N. 238, 1 0. fi
ll. 278.

Defence—Fair Comment — Absence of 
Justification—Striking Out Defence *.]—1“ 
an action for alleged libel contained m "n 
article in the defendants’ newspaper, the de
fendants pleaded fair comment, but did not 
attempt in any way either to set up the fact* 
upon which it was alleged the article wa?



MS DEFAMATION 546
fair comment, or allege that the statements 
of fact in the article complained of were true : 
—Held, that the defence was bad, and should 
be struck out. It is clear upon the authori
ties that a man may not invent his facts 
aud then comment on them, and succeed upon 
the ground that, the facts being assumed to 
be true, the comment is fair. Crow's A'eat 
Pan Coal Co. v. Bell, 22 Occ. N. 407, 4 O. 
L U. 600. 1 O. W. R. 679.

Defence — Fair comment—Untrue state- 
meats of fact. Conmce v. Lake Superior 
Printing Co., 2 O. W. R. 600, 648, 743.

Defence — Justification — Fair comment 
—Particulars — Examination for discovery 
—Motion to strike out defence—Embarrass
ment. Chambers v Jaffray, 6 O. W. It. 441.

Defence — Justification — Particulars— 
Appeal—lies Judicata.)—A libel originally 
complained of in the statement of claim stat- 
ed that the plaintiff had been cashiered from 
the army for cheating at cards, and also that 
divorce proceedings had been taken against 
him. The defendant pleaded justification to 
the whole, and added two clauses to the same 
paragraph of his statement of defence, one 
of which related to the first charge and the 
other to the second. The first of these 
clauses was as follows : “ The plaintiff was 
obliged to leave the army on the ground that 
he had cheated at cards, and stories of the 
peculiar character of the plaintiff’s card
playing and of his having been cashiered from 
the army for cheating at cards were in circula
tion in the city of Vancouver.” The plain
tiff applied for an order striking out both 
these added clauses, but the application was 
refused on the ground that the defendants 
were entitled to plead them as particulars of 
the defence of justification. There was no 
appeal from this order, but the plaintiff 
amended (by leave) by striking out so much 
of his complaint as related to the divorce pro
ceedings, and the defendants then struck out 
of their defence the second clause, relating 
to the divorce proceedings. An application 
was then made to strike out the first clause, 
that relating to the plaintiff being cashiered 
from the army, and was refused by the Mas
ter and by a Judge in Chambers on appeal: 
—Held, per Falconbrldge, C.J., that the plain
tiff was not prejudiced by the clause; and, 
moreover, approving Dodge v. Smith, l O. L. 
li. 46, that a second appeal was not to lie 
encouraged in a case of this kind. Per Street, 
J., that the matter of the second application 
was res judicata by the order made on the 
hrst application and not appealed against. 
Bateman y. .1 tail Printing Co., 21 Occ. N. 
566. 2 0. lu R. 416.

Defence—Mitigation of Damages.]—In 
an action for slander the defendant may al
lege facts and circumstances which occurred 
on the occasion in regard to which complaint 
* made, when such facts and circumstances 
are of such nature that, if proved, they will, 
if they do not altogether justify the conduct 
of the defendant, at least make the injury 
appear less grave and mitigate the damages. 
Kmault v. Lortie, 8 Q. P. It. 496.

Defence—Mitigation of Damages.)—In 
an action for damages for slander the dé
tendant may allege certain facts which, if

they are proved, will go, if not to justify the 
alleged defamation, at least to mitigate the 
damages. Dion v. Fafard, 4 Q. P. R. 351.

Defence — Privilege—Mitigation of Dam
ages.)—In an action for slander, the com
plaint was that the defendant had falsely 
and maliciously accused the plaintiff of steal
ing the defendant’s newspaper. The defen
dant pleaded that “ if he spoke the words 
complained of. which he does not however 
admit, but denies, they were so spoken in 
good faith and without any malice whatever 
towards the plaintiff, under the following cir
cumstances "—setting out the circumstances 
which led the defendant to believe that the 
plaintiff had stolen his newspaper : — Held, 
that this was substantially a plea of privi
lege; and leave was given to add words claim
ing privilege. Switzer v. Laidman, 18 O. R. 
420, distinguished: — Held, also, following 
Beaton v. Intelligencer Printing and Publish
ing Co., 22 A. It. 97, that a subsequent para
graph of the defence setting up the same 
facts in mitigation of damages was properly 
pleaded. Vansycle v. Parish, 21 Occ. N. 128,
1 (i. L It. IS.

Defence—Privilege—Scandalous and irre
levant statements. Caldwell v. Buchanan, 10 
W. It. 682, 2 O. W. R. 830.

Defence — Provocation — Set-off — Jus
tification—Defence — Cross-action.1 — Rude 
and provoking words, but not reflecting upon 
the honour or credit of a person, do not 
justify or excuse defamatory accusations.— 
In an action to recover damages for slander, 
grounds of defence arising from provocation 
and set-off of injuries should be pleaded as 
defences to the principal action ; and the de
fendant cannot support a cross-action for 
damages unless the injuries done by 
the plaintiff arc more grave and damaging 
than those suffered by him. Cleveland V. 
Sherman, Q. It. 19 8. C. 270.

Defence — Publication — Falisitj/.) — 
Motion to strike out ns false, frivolous, and 
vexatious, the following paragraphs of a 
defence in an action for libel : “ The defend
ant does not admit that he is the publisher 
and editor of said newspaper.” The fact 
of the defendant’s being editor and publisher 
having been established by affidavit :—Held, 
that the paragraph could and should be 
struck out ns false. Lanos v. Landry, 21 
Occ. N. 312.

Disagreement of Jnry—Amendment by 
Adding Innuendoes.)—An action for libel. 
The cause was tried, and the jury disagreed. 
The plaintiff applied after trial to amend 
the statement of claim, by adding further in
nuendoes as to the libel complained of, the 
defendant opposing the motion, on the ground 
that a new case was set up, and also on ac
count of the delay :—Held, that the plaintiff 
was entitled to the amendment sought, on 
payment of costs. Grant v. Grant, 24 Occ. 
N. 96.

Discovery—Examination of defendant — 
Information ns to source of libel. 'Schmuck
\. Melntosk* S O. W. ft. 237.

Discovery — Report of proceedings in 
Court—Examination of defendant—Malice or 
motive. Bateman v. Mail Printing Co., 2 O. 
W. R. 242.
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Finding of Jury — Meaning of words 

published — Defamatory sense — Damages. 
Stone v. Jaffray, 5 O. \V. U. 725.

Joinder of Claim for Wages—Par
ticulars.]—A. claim for damages for defama
tion may lie joined with a claim for wages 
due. 2. The plaintiff in an action for dam
ages for defamation, who alleges that he has 
been defamed to certain institutions and 
persons, must give particulars shewing what 
institutions and what persons employed in 
such institutions are intended. Gray V. 
Hrommell, 6 Q. P. It. 234.

Justification — Qualified privilege—An
swer to public statement—Judge's charge— 
Perverse verdict. Preston v. Journal Print
ing Co. of Ottawa, 2 O. W. It. 923.

Justifying Words not Charged —
Striking out—Demurrer.]—To an action for 
damages for slander the defendant may not 
plead fact1" tending to justify other words 
Ilian those mentioned in the declaration. The 
elimination of allegations in a plea nbt 
amounting to justification, should be sought 
by demurrer, and not by a motion to strike 
them out. Phillips v. Laviolette, 4 Q. P. It. 
390.

Letter to Newspaper—Defence—Provo
cation fiy Utterances of Plaintiff Reported in 
\ewspaper—Privilege — Mitigation of Dam
ages—Counterclaim—Motive.]—Plaintiff was 
alderman of the city of Ottawa, and a member 
of the building committee of the public library, 
and defendant was the contractor for the stone 
and mason work of the library building. The 
libel complained of was in the letter written 
by defendant to the editor of the Ottawa 
'• Evening Journal," published in that news
paper on 23rd October, 1903, in which, after 
calling attention to certain statements made by 
plaintiff at a meeting of the committee criti
cizing the work upon the library building, de
fendant proceeds to charge in effect that plain
tiff was actuated in his criticism by spite and 
bigotry; that plaintiff was himself an incom
petent mechanic; that certain buildings were 
put up by plaintiff “ of which he ought to be 
ashamed ;” that plaintiff owed defendant an 
account which he had to force him to pay ; 
that plaintiff was always in a quarrelling 
mood ; and that “ if the like of Alderman 
Hopewell was a fit man to inspect his work, 
it was time he quit building. Laughton v. 
Bishop of Sodor and Man, L. It. 4 P. C. 
495, distinguished, Murphy v. llalpin, Ir. It. 
8 C. L. 127, followed :—Held, that it was the 
duty of plaintiff as a member of the building 
committee to honestly criticize at meetings 
of the committee the workmanship on a build
ing under its charge, and if such criticisms 
were not made in good faith and defendant 
felt aggrieved thereby, he could either resort 
to an action or communicate to the committee 
and such other persons ns may have heard 
plaintiff's criticisms his defence thereto, ac
companied with such retort upon plaintiff 
ns may have been necessary as a part of his 
defence or fairly arising out of any charges 
made by plaintiff, and if in such retort de
fendant had reflected upon the conduct or 
character of plaintiff, it would be for a jury 
to say whether defendant acted in good faith 
and in self-defence, or was actuated by 
malice. But, he had no right to publish his 
defence and retort to the general public

through the newspapers. In other words, 
the public as a whole, unlike the member- 
of the committee and other persons who 
chanced to hear plaintiff, had no corresjioud- 
ing interest with defendant in the subject 
matter. . . . The facts set forth estab
lish no defence on the ground of privilege, 
but many of them would be admissible in 
mitigation of damages, and limited to that 
purpose may be pleaded. . . . I Reference
to Stirton v. bummer, 31 O. It. 227. | Appeal 
allowed as regards counterclaim and dismis
sed ns regards defence. Hopewell v. Kennedy. 
4 O. W. R. 433, 25 Occ. N. 70, 9 O. L. It. 43.

Malice—Bad Faith.]—It is not legal to 
plead to an action for damages for defamation 
that the action is malicious and is the pro
duct of the hatred which the plaintiff bears to 
the defendant. Melançon v. Archamheault. 
(I Q. I*. It. 400.

Mitigation of Damages—Provocation— 
Set-off.]—An elector, who has made a com
plaint in respect of a voters' list, which a 
municipal council is revising, has the right 
to appeal from the decision of the council, 
but he has no right to say ostentatiously, 
while the council is sitting and with the ob
ject of intimidating it or ridiculing its de
cision, that he is going to appeal. If lie 
does so, and the secretary-treasurer of the 
council, who has prepared the list and acted 
as clerk and adviser to the council, says to 
him that “ it is easy for him to appeal lie- 
cause he is insolvent, he has not paid bis 
taxes, and is already in debt to the munici
pality for costs," the manner in which this 
elector has acted will be taken into consider
ation by the Court in mitigation of damages 
in an action brought by the elector against 
the secretary-treasurer for slander on ac
count of the words quoted.—2. A party 
against whom a debt cannot be set off be
cause it is not liquidated, may, if he chooses, 
himself demand that it be set off. Desmarai» 
v. Geoffrion, Q. R. 22 8. C. 229.

Newspaper — Discovery — Examination 
of defendant—Refusal to disclose name of 
correspondent. Marsh v. McKay, 2 O. W. R- 
522. 614, 3 O. W. R. 48.

New Slanders Since Action -Inciden
tal Demand.]—Slanders uttered by the de
fendant after the commencement of on action 
for damages for previous slanders cannot be 
made the subject of an incidental demand 
in the same action, but must be the subject 
of a separate suit. Lefebvre v. Godin, 5 Q. 
I». R. 279.

Nominal Damages -Costs.]—In slander, 
for words spoken imputing unchastitv to the 
plaintiff and the commission of an indecent 
net bv her in a public place under s. 177 
of the Criminal ('ode, without claim, for 
special damage, there was a verdict of *1 
damages :—Held, that the defendant having 
denied the speaking of the words, and the 
only other defence being, that it was mere 
abuse spoken in the course of a quarrel be
tween the parties, and the jury by their ver
dict having found both these questions in the 
plaintiff’s favour, there was no reason for de
priving her of the costs of the action « 
which she was successful. Pickles v. o'"- 
field, 24 Occ. N. 27.
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Nominal Damages - i^>si ■,—Cause for i 
depriving plaintiff of—Miscond «et. Ellis v. 
ëkrrrin. 3 O. W. B. 938.

Notice Given by Public Crier — Re-
pair of Road—3/a/icc.l—The defendant gave 
notice to the plaintiff at the door of the 
jiarish church, as the congregation were issu
ing from high mass, by the public crier, to j 
repair and maintain his road and keep it 
o|h‘U, in default of which the defendant would 
lake the necessary proceedings to compel 
him to do so. The plaintiff having claimed j 
$195 damages for defamation on account of j 
this notice, wh h he alleged had been given 
maliciously, tin defendant, in his defence, 
admitted that he had given the notice, but | 
denied having dune so maliciously. Neither j 
of the parties offered oral evidence, leaving 
the Court to decide the cause upon the record : j 
—Held, that there being nothing to justify | 
the defendant in giving such a notice, which | 
>hould have been given privately through | 
the municipal officers, and not publicly at 
the church door, the defendant was guilty of 
a tortious act for which be was liable to the j 
plaintiff. Hamel v. Lauzière, Q. R. 22 S. I 
V. 194.

Onus—Words not defamatory per se—In
nuendo. Lossing v. Wriggles worth, 1 O. W.
R. 460.

Particulars. |—The plaintiff in an action 
to recover damages for defamatory words 
uttered in the presence of two persons ‘speci
fied and named, and also before “ a large 
number of other persons," will be ordered, 
upon motion, to give the names of these per
sons, the dates upon which the words were 
>poken, and the place at which they were 
spoken. Lefebvre v. Lefebvre, 4 Q. P. It. 
306.

Parties—Joinder of Plaintiffs — Pleading 
- Striking Out — Several Rights of Aetion 
\ruing Out of Same Transaction.] — The 
plaintiffs, n married man and an unmar
ried woman, brought the action for dam
age* in respect of alleged statements by the 
defendant on three different occasions that 
the plaintiffs had been criminally intimate, 
one of the occasions complained of being 
by letter to the female plaintiff. A motion to 

I require the plaintiffs to elect which would 
proceed with the action, and to strike out the 
claim in respect of the letter to the female 
plaintiff as shewing no cause of action or 
as embarrassing, was refused, leave to amend 
wh| given to both parties. The plaintiffs 

I thereupon amended by claiming for both of 
them damages in respect of another allega
tion to the same effect, on another occasion, 
for the male plaintiff special damage, and for 
>he female plaintiff the benefit of R. S. O. 
V07 c. (18, s. 5 :—Held, that the plaintiffs 
"ere entitled to sue in one action for dam- 

! age* in reRpect of the statements made on I îîüî6 <K‘0nsions- there being publication as to 
I both, and these three being a series with a 
I question of law and fact, but that
1 jhe joinder of the claim in respect of the i 
I Hier to the female plaintiff, which gave ; 
I riM a!_most to a cause of action in the male ] 
I Plaintiff, was improper, and that this claim,
I unless amended so as to be simply one in 
I ■Ovation of damages, should be struck out 
I1* «nbarrassing. Order of Britton, .f.. 3

O. W. R. 421, as to the joinder of parties, 
affirmed, and order of Anglin, J., ns to the 
pleadings, varied. Agar v. Escott, 24 Occ. 
N. 312, 8 O. L. R. 177, 3 O. W. R. 719.

Plea—Character of Plaintiff.]—In an ac
tion for damages to the reputation, the de
fendant may plead the evil reputation of 
the plaintiff. Voté v. Desrosiers, G Q. P. R. 
05.

Poet Card—Threat of Action.]—A person 
who, without malice, sends his debtor a post 
cord, upon which there is a notice that the 
sender will sue the sendee if he does not 
pay, is not liable in damages although third 
persons have seen the card. L’Heureux v. 
Utroux, Q. It. 25 8. C. 120.

Privilege—Discovery — Examination of 
Plaintiff—Relevancy of Questions—Mitiga
tion of Damages—Rule /t88.]—Ir an action 
for dander, the defence, besides a denial of 
the material allegations of the statement 
of claim, was that the words were spoken 
without malice, in the belief that they were 
true, aud under such circumstances as to 
make them a privileged communication. 
There was no justification. The words were : 
“ He perjured himself aud stole the money 
from the township and the innuendo was 
that the plaintiff had committed wilful and 
corrupt perjury for the purpose of procuring 
a reward of $5 from a municipal corporation, 
and had secured the reward by perjury :— 
Held, that certain questions put to the plain
tiff upon his examination for discovery relat
ing to the reward and directed to eliciting 
information ns to the payment of it to the 
plaintiff ; another qi estion as to statements 
made by the plaintiff t meetings of the muni
cipal council; another question as to the 
fact of the council hi-ving offered a reward to 
be paid to any one vho killed a dog" found 
worrying sheep : another question apparently 
intended to elicit information as to the par
ticular times or occasions when the words 
were spoken; and other questions which might 
elicit information relevant to the defence 
of privilege—were all questions relevant to 
the issues raised on the pleadings, and should 
be answered by the plaintiff. Though a de
fendant may not be able to prove all that 
is necessary to be shewn to establish a de
fence of privilege, he is entitled to the benefit 
of what he does shew, in mitigation of dam
ages, if it goes to that—subject, perhaps, to 
his having given the notice required by rule 
488. McKenzie v. McLaughlin. 22 Occ. N 
92, 1 O. W. R. 58, 80.

Privilege -Justification — Denial of in
nuendo—'Motion to strike out defences. 
Goodwin v. Graves, 4 O. W. II. 449, 473.

Privilege—Public Ditcrest — Provocation
Set-off. 1—-A defendant has » right to plead 

to an action for slander that as a physician 
and a member of parliament he requires and 
is entitled to the esteem and confidence and 
consideration of his constituents and fellow 
citizens. 2. In an action fo- slander an alle
gation that everything .«nich the defendant 
has said has been said in the public interest, 
in good faith, and without malice, and is 
a legitimate criticism on those who attacked 
his private character and attempted to tar
nish it, if assisted in doing so, is not a valid 
defence and will be struck out upon petition



551 DEFAMATION.

en droit. 3. Where a plea of set-off of in
juries mav be set up as a defence to an action 
or as mitigation of the damages claimed, it 
must be alleged and proved that the provoca
tion received was the immediate cause and 
was of sufficient violence to make the defend
ant lose the control of his will. Bitsonnette 
v. Sylvestre, 6 Q. P. R. 255.

Proof of Defamatory Words— Verdict 
— .Xcw Trial — Aggravation of Damages — 
Evidence — Pleading.]—Motion for a new 
trial in an action of slander upon the ground 
that the verdict was perverse. The defama
tory words were proved, but the jury never
theless found a verdict for the defendant, in
stead of giving nominal damages to the plain
tiff :—Held, that a new trial should not be 
granted in order that the damages which the 
jury ought to have assessed should be assessed i 
to the plaintiff. Another ground of the mo- j 
tion was that the Judge had refused to ad- I 
mit evidence offered by the plaintiff and 
directed to aggravate the damages :—Held, , 
that, inasmuch as there was no allegation in 
the plaintiff's pleading to entitle him to give 
evidence of the acts of the defendant on which 
he wanted to rely to aggravate the damages. ! 
a new trial should not be allowed on this , 
ground. It would be a highly inconvenient 1 
practice to require a defendant to go to trial j 
at the risk of being met with a number of 
circumstances whio'i the other side was per- ; 
mitted to give evidence of. without having 
set them forth in his pleading, and which 
might, if unanswered, seriously affect the 
damages. Milligan v. Jamieson, 22 Occ. N. 
4410, 4 O. L. B. 650.

Publication—.Veto Trial.]—The defend
ant took a copy of an alleged libellous resolu
tion to the editor of a newspaper, who dic
tated it to hie stenographer, and handed the 
defendant's copy back to her. Before the 
stenographer extended his notes, another copy 
of the resolution was found in the office, 
and from it the printer set up the type:— 
Held, reversing the decision of Irvipg, J., 
who dismissed the action on the ground that 
it was not shewn that the defendant was the 
cause of publication, that there should be a 
new trial. Mackenzie v. Cunningham, 21 
Occ. N. 251, 8 B. C. R. 30.

Publication — Place where Damages 
Arise—Superior Court—District.]—An ac
tion based upon a libel, and claiming dam
ages incurred in a certain district other than 
that in which the defendant has his domicil 
and in which the newspaper containing the 
alleged libel is printed, may be begun in 
such district. (Josselin v. Belley, 4 Q. P. It. 
233.

Several Libels—Da mages — Separation.] 
—A plaintiff who claims damages by reason 
of a series of libellous paragraphs and ar
ticles which he sets forth, cannot be ordered 
to declare what amount of damages he claims 
for each of such paragraphs and articles. 
Prévost v. Nationalist Printing Co., 6 Q. 
P. R. 428.

Special Damage— What Constitutes.]— 
The special damage required in an action 
of defamation must be such as would be the 
reasonable and natural result <>f the words 
used.—Where, therefore, the alleged defama
tory words were that the plaintiff, who re
ceived an allowance for the maintenance of
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n.s wife's niece, from her father's estate, 
had put in an account of trifling matters, 
such us for candies, oranges, etc., the special 
damage alleged being that in consequence 
thereof the niece and wife had left him ami 
refused to live with him:—Held, that such 
damage was not such as was recognizable at 
law, not being the natural and reasonable 
consequence of the words used. Ludlotc v. 
Batson, 23 Occ. N. 151, 5 O. L. It. 309, : 
O. W. R. 41.

Statement of Claim — Setting Out 
Whole Newspaper Article—Parts not Reft'

1 ring to Plaintiff—Innuendo.]—The very 
words complained of in an action of dcfami- 

j tion must be set out by the plain) iff. in 
: order that the Court may judge whether they 
I constitute a cause of action ; it is not sufli- 

cient to give the substance or purport, with 
| innuendoes ; it is sufficient to set out the 
| libellous passages, provided that nothing be 
| omitted which qualifies or alters the sense: 
i and, ns the libel itself must be produced at 
j the trial and the defendant is entitled to have 

tin- whole of ii reed, the plaintiff it entitled 
to set out in the statement of claim tho whole 
article complained of.—Held, also, that cer- 

! tain words set out in another paragraph.
! which did not refer to the plaintiff, and ten 
| dered an issue not material, which might be 
' embarrassing, should be struck out.—Deyo 

v. Brondage, 13 How. Pr. 221, referred to.
1 Hag v. Bingham, 23 Occ. N. 112, 5 O. L. H. 

224, 1 O. W. It. 822, 6 O. W. R. 447. 11 
O. L. R. 148.

Trial—Nonsuit after Verdict — Innuendo 
—Onus—Contradictory Evidence —- “ Black- 

! mailing."]—The word “ blackmailing " is 
! libellous per se, requiring no innuendo, and 

it does not lie upon the plaintiff to prove 
the falsity of the charge ; for the purposes of 
the trial it is presumed in his favour, and 
the onus is on the defendant to.prove it lobe 
true, if justification is pleaded. Semble, the 
better view is, that colloquial use has broad
ened the meaning of the word so that it may 
not have a criminal connotation. In an ac
tion for two libels, where the words used in 
one were not libellous per se, and were not, j 
fairly taken, capable of the meaning alleged 
in the innuendo :—Held, ns to that, that 
where motions were mode for a nonsuit both 
at tlie close of the plaintiff’s case and after 
all the evidence was in, upon which jud, 
ment was reserved, tho trial Judge had a j 
right to give judgment dismissing the action 
after a verdict rendered by the jury in far- 
our of the plaintiff. Rut as to the other 
libel, where the truth of the charge was not 
admitted by the plaintiff or proved on an- 
controverted evidence, and where the evni- I 
ence ns to the use of the word " blackmail- | 
ing " was contradictory:—Held, that it was 
for the jury to pass upon the evidence, 
the judgment dismissing the action on tw I 
ground that there was no evidence to go to I 
the jury should be set aside anil the vernal I 
of the jury in favour of the plaintiff'll
$50 restored. Judgment in 82 0. R- i'1;’: i
20 Oec. N. 404. reversed in part. Mariât I 
v. Mail Printing Co., 21 Occ. V 405, - 11 1 
L. R. 278.

Truth—Justification.]—A defendant wiH I 
not be cast in damages for defamation « I 
character where the words nmiplained I 
truly describe the conduct or an art of I
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defendant. Thus n servant who has stolen 
wood from his master cannot have a verdict j 
against the latter for saying, in a discussion 
relating to this theft of wood. “ you are 
a thief.” Baron v. Laroche, 3 Q. L\ R. 450.

Understanding; of By-standers of 
Words Spoken Question for Jury—Non- 
dinction—Excessive Damages—New Trial.] 
—In an action for defamation, in which the 
Jury awarded the plaintiff $000 damages, the 
evidence shewed that the nlaintiff was a ten
ant of the defendant, paying rent for the 
property occupied by her and receiving a 
certain sum in return for the support of the 
défendant, who boarded with her. The words 
complained of were alleged to have been 
spoken on the termination of this arrange- 
iii, in, when the plaintiff removed her roods 
from the house, and were alleged to be, “ You 
stole my feather bed and silver spoons." The 
evidence of witnesses called by the plaintiff 
shewed that the words first used by the de
fendant were “ You took my feather bed 
and silver spoons,” but that when the plain
tiff asked him the question, “ Do you really 
blame me for stealing them?” the defendant 
replied, “ Most undoubtedly I do.” There 
was further evidence to the effect that the 
defendant was 85 "'ears of age, very indis
tinct in his speech and hard of hearing and 
accustomed to make use of an ear trumpet, 
and that on the occasion of speaking the 
words complained of he did not use an ear 
trumpet. There was no evidence that the 
defendant correctly heard the question ad
dressed to hiip by the plaintiff in the words ' 
used by her, or that he meant to accuse her 
of stealing, or that the words used by him 
might not have been used in a perfe;tly inno
cent sense:—Held, that this view of the ques- I 
lion should have been placed before the jury 
by the presiding Judge, and they should have 
been asked to consider the question, in what ( 
wnse the hearers understood the words used, | 
and that there having been no such Inst rue- I 
tiona there must be a new trial. Some of the 
remarks used by the presiding Judge were 
calculated to impress the jury with the idea 
that they had unlimited scope in relation 
to the question of damages, although this 
impression would be corrected to some ex
tent by later instructions. The jury never
theless awarded heavy damages in what the 
Court regarded ns a mere petty squabble : 
—Held, that this was further reason for 
ordering a new trial. McLean v. Campbell. ! 
37 N. F. Reps. 356.

Verdict for Defendant—Motion to set 
aside—\\\ ight of evidence—Innuendo—Proof 
of —Jury — Reasonable verdict. Kelly v. 
•journo/ printing Co. of Ottawa, 5 O. W. R.

Verdict for $1—t'osfs.l—Action for libel 
id which the jury brought in a verdict in 
•vour of the plaintiffs for $1. The plain- 
„v ,counseI applied for full costs of suit, 
which was opposed. By Rule 1*36. where any

tricd by a jury' the v0sts flha11 fo*-
ntV . ,‘vi‘nt. unless, upon application made 
“,7?e ‘"*1. for good cause shewn, the Judge 

the Court otherwise orders Held, that 
he verdict of $1 recovered should not carry 

:ut 00 C08ts should be allowed to de- 
ir.- tv Manitoba 'Farmers’ Hedge and
lto iv 8tovel Co' 22 Occ. N.14 Min. L R. 88.

Words Capable of Defamatory Mean
ing;—Question for Jury—Crime.]—In an ac
tion for slander, if the words used by the 
defendant are capable of being reasonably 
understood in a slanderous sense, it should 
be left to the jury to find whether or not they 

! were so used, and the plaintiff should not be 
nonsuited on the ground that the words did 
not necessarily impute the commission of n 

i crime. Cameron v. Overetid, 15 Man. L. R. 
408. 1 W. L. It. 545.

Words Charging Criminal Offence
; Performance of duty as assessor — Special 
! damage—Words spoken after plaintiffs ceased 
i to hold office—Intrinsic evidence of malice— 
I Privileged occasion — Excessive language — 

Question for jury—Burden of proof—Mis- 
! direction—Belief in truth of words spoken— 
I Reasonable belief—Justification — Evidence 
I of falsity of words—Evidence in reply. Crate 

v. McCollum. 6 O. W. It. 825. 11 O. I,. It. 
I 81.

Words of Abuse—Natural Signification 
- Innuendo—Necessity (or Shewing Sense in 
which Words Understood.]—The defendant, a 
tax-collector, having applied to the plaintiff 

j for payment of certain taxes, was told by 
him that J. S. should pay them, lie subse- 

I qtteully wrote and posted to the plaintiff a 
, post-card stating: “I saw J. S. this morning; 

lie said make the S. B. pay It." In an action 
for libel in which the plaintiff alleged that 
“ S. B.” applied to him and meant “ son of a 
bitch "—Held, that there was no reasonable 

! evidence to go to the jury that the letters con- 
I veyed the meaning attributed to them by the 
j plaintiff; they arc words of abuse, but are.

as often used, absolutely meaningless ; they 
I do not impute anything against the character 

of ihi- mother, and are not a statement of a 
j fact; and in their natural significance are 
' not actionable; and the plaintiff bad failed 
' to prove his innuendo. Major v. McGregor. 

23 Occ. N. 47, 305, 5 O. L. R. 81. 6 O. !.. It. 
528, 1 O. W. R. 830, 2 O. W. R. 860.

III. Privilege.

Interest — Evidence of Actual Malice — 
Charge to Jury—Evidence.]—On the trial of 

I an action for damages for a libel allog-d to 
h.- contained in a privileged communication, 
the Judge charged the jury ns to the privilege.

| and added :—“ If the defendant made the com- 
I munication bona fide, believing it to be true,
I and the privilege existed that I have endea- 
| voured to explain, then there would be no 

action against him —'Held, that the plaintiff 
was entitled to a more explicit statement of 

| the law on a point directly affecting the proof j of an issue the burden of which was upon 
i him. One portion of the communication con

taining the alleged libel might lie read as 
importing a grave charge against the plaintiff 

I or as an innocuous statement of fa,-l :—Held.
! that, as, iu order to prove malice, the writer’s 

knowledge of the falsity of the fact wn the 
miiti-rial point, tin- NUN in which he nmy 

j have used the words was the governing con- 
! sidération. The Judge's caarqe was not open 
j to objection for want "i an x|ili( it reference 
i to pre-existing unfrien Jlinesf between the par- 
I ties p.s proof of malice, where the only evi

dence of unfriendliness consisted of bard 
1 things said of the defendant by the plaintiff.
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Judgment in 32 N. S. Reps. 129 affirmed. 
Milter v. Green, 21 Ore. N. 234, 31 H. C. 
R. 177. (See the next case).

Interest—Evidence of Actual Malice— 
yondirccUon—Misdirection—New Trial.] — 
The plaintiff, the local agent of an insurance 
company, voluntarily retired from his posi
tion. and another agent was appointed in his 
stead. Shortly afterwards the defendant, the 
general manager of the company, wrote to a 
policy holder, who was a client of the plain
tiff. tlmt the latter had been **reritoved from 
the agency . . because it was clearly 
necessary . . I now find that he has col
lected money which up to the present time we 
have been unable to get him to report." At 
the time this was written it was untrue, to 
the knowledge of the defendant, that the 
plaintiff had been dismissed and that lie had 
collected money of the company for which 
they had been unable to get him to account : 
—Held, that the writing was libellous ; but, 
if it was written bona fide, the occasion was 
privileged. 2. The trial Judge should have 
directed the jury that if it was proved that 
the defendant stated in his letter that which 
he knew to be false, it was evidence from 
which actual malice might be inferred, and, 
as he had not so directed, that there should 
be a new trial. 8. That evidence of alter
cations between the plaintiff and defendant 
was proper to be submitted to the jury as 
evidence of malice. 4. That an inference of 
malice could be drawn from evidence that the 
defendant knew' that the plaintiff had used 
abusive language with respect to him in con
nection with their business relations. 5. That 
the trial Judge erred in directing the jury that 
it was not open to the plaintiff to pot another 
construction upon the word " report ” than 
the sense in which it would he understood 
by the plaintiff and defendant themselves. 6. 
That the Judge erred in his definition of 
malice in connecting it with the idea of 
“wreaking petty eplte” upon tile plaintiff, 
and in leaving the jury under the impression 
that the defendant's evidence as to the state | 
of mind in which he wrote the letter was con
clusive. Miller v. Green, 33 N. 8. Reps. 517. I

Interest—Malice—Judge's Charge.]— The 
plaintiff and defendant were memliers of the 
same cheese-making association. The plain
tiff sued the defendant for slander for saying 
to the cheese-maker of the association that the 
plaintiff sent skimmed milk to the cheese 
factory. The defendant pleaded privilege. 
The Judge charged the jury that the occa
sion was privileged, and that the defendant 
was entitled to a verdict unless they came to 
the conclusion that he was actuated by 
malice : that they might take into considera
tion nil the circumstances and all the evidence 
in coming to a conclusion ns to whether the 
defendant acted from ill-will or not in report
ing the matter to the cheese-maker:—Held, 
that this charge was entirely free from objec
tion. Preston v. Thompson. 21 Occ. N. 464.

Interest—Publication to ('lerk—Finding 
of Jury.]—One of the defendants, the secre
tary of a trade association, prepared a state
ment for circulation among the members of 
the association, and gave it to a person to 
copy. It contained an allegation that the 
plaintiff was unworthy of credit :—Held, that, 
ns the publication to the members of the asso
ciation was privileged, in the absence of
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malice, on the ground of interest, the publi
cation to the copyist, though she was not h 
regular employé, was also privileged, being a 
reasonable means employed to make the com
munication to the others. Lawless v. Anglo- 
Egyptian Cotton and Oil Co., L. R. 4 <). H. 
202. followed :—Held, also, that the finding 
of the jury that “ there was no ground of 
action ” was in effect a finding that the words 
were not defamatory. Harper v. Hamilton 
Reail Grocers' Assn., 21 Occ. N. 23, 32 O. 
R. 205.

Malice Privilege—Evidence—Meaning oj 
Words — Uetr Trial.]—The defendant, the 
general manager of a life insurance company, 
wrote a letter to F., a ixdicy-holder in the 
company, in which he stated that the plaintiff 
had been “ removed ” from his office ns local 
agent of the company, and assigned as the 
reason for such removal that they had tried 
for a considerable time past to get the plain
tiff to attend properly to their business, and 
that it was only because it was clearly news- 
sary that the change was made. He stated, 
further, that, to give the plaintiff the opjior- 
tunity of getting the benefit of commissions 
on outstanding business, certain matters had 
been left in his hands, but that he, the de
fendant. now found that the plaintiff had 
collected money which, up to the present time, 
they “ had been unable to get him to report." 
This letter was handed by F. to the plaintiff.

' who, in addition to acting ns the local agent 
j of the company, was a solicitor and acted ns 
| F.’s legal adviser :—'IFeld, in libel, that the 

trial Judge correctly directed the jury that if 
I the statements made by the d* fendant in the 
I letter in question, ns to the reasons for dis- 
I missing the plaintiff, wer- made by him, 

knowing them to be falsi», there was malice, 
and his privilege was wholly gone. Held, 
also, that the reception of evidence of F., ns 
to the meaning which she attached to the 
words of the letter, was not, under 0. 37. 
r. 0, “ a substantial wrong or miscarriage in 
the trial," and was not therefore ground for 
a new trial. Miller v. Green, 35 N. 8. Reps. 
117.

Master and Servant-Malice.] A mas
ter is not necessarily liable in damages be- 

I cause, in the presence of fellow servants or 
even of casual bystanders, he accuses his 
servant of theft. Such an accusation is 
prima facie privileged, and to destroy the 
qualified privilege there must lx- some evi
dence of malice, such as want of belief in tb» 
accusation, intemperate language, seeking the 
opportunity to make the accusation publicly, 
or the like. Gildner v. Busse, 22 Occ. V 
137, 3 O. L. R. 561.

Moral and Social Duty — Malice.] — A
niece wrote to her aunt, with whom she wii 
on terms of great intimacy, and with whom 
she was in the habit of staying, a letter 
making, on the authority of a corresiKindent. 
statements derogatory to the character of e 
gentleman well known to niece and aunt, 
who was a frequent visitor at tic aunt - 
house, and it was alleged on the one su ' 
and denied on the other that in the letter, 
which had been destroyed, the nice told tn 
aunt "to spread this about town at "nrp; 
—Hold, that such a moral and social duty 
existed ns made the communication a priv • 
leged one : and that, though a direction t 
spread the statement about would be *onl
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evidence of malice, it should be left to the 
jury to say whether that direction had been In 
fact given. Fenton v. Macdonald, 21 Occ. 
N. 228» 1 O. L. R. 422.

Newspaper — Fair Comment — Truth of 
Statement.]—The defendants published on p. 
i of iiii'ir newspaper an article stating that 
some women from Seattle had been canvassing 
some time ago in Victoria for subscriptions 
for a bogus foundling institution, and on be
ing questioned by the police had left town ; 
on n. 8 of the same issue there was an article 
stating that two ladies for the past few days 
had been selling tickets for a recital by one 
Greenleaf, and that the tickets were being 
sold "in a manner similar to those for a 
recital by a gentleman of the same name 
nearly two years ago, which was ostensibly 
for the benefit of the Orphanage, but which 
the promoters were obliged to abandon." 
The manner of selling tickets was as a fact 
the same in both cases : — Held, that the 
article on p. 1 did not necessarily refer to 
the plaintiff, and that the article on p. 8 was 
fair comment on a matter of public interest, 
and was true. Wile» v. Victoria Time» Print
ing and Publishing Co., 11 B. C. R. 143.

Newspaper—Letter to—Defence — Provo
cation by utterances of plaintiff reported in 
newspai>er — Privilege—Mitigation of dam
ages — Counterclaim — Malice. Hopewell v. 
Kennedy, 4 O. W. R. 433.

New spaper — Misleading Statement — 
Public Interest—Damages—Costs.]—The de- 
fendan published in a newspaper a statement 
that the plaintiff had in the Police Court
Eleaded not guilty to a charge of theft and 
ad been remanded for enquOte. As a matter 
of fact, the inquiry was held later in the 

same day, and the plaintiff was discharged. 
The item stating that she had been remanded, 
however, did not appear in the newspaper un
til the following day, and no mention was 
made of the fact that it had subsequently 
been discovered that the charge was unfound
'd. The defendant pleaded that the item was 
true and had been published without malice 
and in good faith and in the public Interest : 
—Held, that, though the item was evidently 
published without malice and in good faith, 
.vet, if it was in the public interest, it was 
'dually so that the plaintiff’s discharge should 
have been recorded. As there was no proof, 
however, oi any pecuniary damage suffered 
by the plaintiff, judgment was given for $10 
and costs as of a Circuit Court action of 
the lowest class. Ileum v. (Iraham, 23 Occ. 
X. 116.

Newspaper—Publishing Company—Joint 
Liability 0/ Manager.] — The president and 
manager of a company incorporated for the 
publication of a newspaper, who is also the 
,s'£”er of the declaration required by arts. 
71®* et »eq., R. 8. Q., may be held responsible 
in damages for a libel published in the news
paper, jointly with the company. Migne- 

v. La Patrie Publishing Co., 5 Q. P. R.

i *eTePBP®r—Recklessness — Absence of 
■tetuot Malice — Retractation—Damages. | — 
inn6 a false rel>ort, implicating an entirely 
mocent person in the commission of a serious 

hn? been published in a newspaper, not 
aiiciously, but without any effort to verify

the statements contained therein, the fact that 
the newspaper was about to go to press at the 
time the information was received is not a 
valid excuse for failure to investigate the 
truth of the charge ; and the tact that subse
quently a retractation and apology were pub
lished in the same journal, while it may be 
taken into consideration in the assessment of 
damages, is not a sufficient reparation for the 
wrong inflicted on an innocent person by a 
false accusation. The Court in such case 
will award exemplary damages to an amount 
in proportion to the degree of negligence 
proved. Auburn v. Hertliiuume, Q. R. 23 8. 
C. 470.

Occasion Privileged— Proof of malice— 
Social or moral duty—Functions of Judge 
and jury — Excessive damages. C'lunis v. 
Shan, 1 U. W. R. 27.

Occasion Privileged Master and ser
vant. (Hid ne r v. Busse, 3 O. L. R. 001, 1 
O. W. R. 107.

Privilege — Mercantile Agency.]—In a 
mortgage foreclosure action, the Lion Brew
ery Company as second mortgagees were join
ed as defendants, and a mercantile agency 
published a notice or circular, distributed 
amongst its subscribers, that a writ had been 
issued against the Lion Brewery Company 
claiming foreclosure of a mortgage, and in
dicating by means of the words “ et al.” 
that there were other defendants :—Held, in 
an action by the company against the mer
cantile agency, that the publication was libel
ous and not privileged. Lion Brewery Co. 
v. Bradstreet Co., 0 B. C. It. 435.

Privilege—Proof of Mu’ice—Understand
ing of Letter—Admissibility of Evidence— 
Misdirection — New Trial.]—n he defendant, 
local manager of an insurance company of 
which the plaintiff had been an agent, wrote 
to Mrs. F., a policy holder, a letter In which 
he stated, among other things, that he had 
relieved the plaintiff of his agency ; that the 
plaintiff had collected money which he had 
not reported, etc. In libel it was shewn 
that the plaintiff had.not been dismiss' ! from 
the agency, but wanted larger c . tm.ssions 
in continuing, which were refused, and that 
lie was not a defaulter, but was dilatory in 
making his returns :—Held, that evidence 
of Mrs. F. of her understanding of the letter 
as imputing to the plaintiff a wrongful reten
tion of money, was improperly received, and 
there was a miscarriage of justice by its 
admission. The Judge at the trial charged 
the jury that “ if the meaning of the first 
part of the letter is that he dismissed the 
plaintiff, and you decide that he did not dis
miss the plaintiff, and it was not a correct 
statement, that is malice beyond all doubt. 
The protection which he gets from the privi
leged occasion is all gone. He loses it en
tirely. The same way with the second
fart. If it is not true, it is malicious, and 

is protection is taken away:—Held, that 
this was misdirection ; that the question for 
the jury was not the truth or falsity of the 
statements, but whether or not, if false, the 
defendant honestly believed them to lie true ; 
and that, it was misdirection on a vital point. 
The majority of the Court were of opinion. 
Girouard and Davies, JJ., contra, that, as 
the defendant had asked for a new trial only 
in the Court below, the Supreme Court could 
not order judgment to be entered for him :
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and u new trial was granted. Judgment 
in Miller v. Green, 30 N. 8. lleps. 117, 
reversed. Green v. Miller, 23 Occ. N. 149, 
38 8. C. B. 193.

Publie Duty—Municipal Councillor — 
Truth.]—A municipal councillor has a right 
to make known to the council all the tacts 
which may be reasons for not awarding a 
contract of the municipality to a person who 
is tendering for it ; it is even his duty . 
to do so ; but the statement must be true, j 
and if he makes false statements, he is liable | 
for defamation. Campeau v. Mouette, Q. 
It. 10 8. C. 429.

Publication—Privilege— Copied Letter— 
Authority of Managet of Con puny—Damages 
—New Trial.]—The manager of the defend
ant company handed to his stenographer to 
be type-written a draft letter written in the 
interest of the company, but unconnected 
with its ordinary business, which contained 
defamatory statements :—Held, that privilege ! 
was taken away by the publient ion to the 
stenographer, and the defendant company 
were liable for the act of the manager. | 
Pullman v. Hill 11891] 1 Q. B. 524, com
mented on, but followed. New trial ordered , 
for excessive damages unless the plaintiff j 
consented to a reduction. Puterbaugh v. j 
Gold Medal Furniture Manufacturing Co., 
23 Occ. N. 193, 24 Occ. N. 206, 0 O. L. 1 
It. «80, 7 O. L. It. 582, 1 O. W. It. 250,
2 O. W. It. 398, 3 O. W. R. 535.

Qualified Privilege — Duty — In
terest —- Privileged Occasion.]—A qualified i 
privilege exists, when it is the duty of the 
person charged with slander to make a com- : 
munication with another person who has an 
interest in the subject of the communication, | 
or some duty in connection with it; or, 
secondly, where the defendant has an in- , 
terest in the subject of the communication, j 
and the person to whom the communient ion is 
made has a corresponding interest, or some 
duty in connection with the matter. Con
sequently, a communication made by the 
chairman of the school commissioners or his | 
colleagues, respecting the character of the 
secretary-treasurer, if the statement were j 
made to them alone, would be privileged. i 
But the privilege ceases when the communi
cation is made at a public meeting of the 
parish, at which many others, who were ; 
not Interested, were present. Hébert v. 
Jobin, Q. It. 26 8. C. 193.

Qualified Privilege — Variance between
Î'leading and proof—-Nonsuit — Verdict of 
ury. Tapp v. Brenot, 3 O. W. It. 80.

Uolioitor — Innuendo—Amendment — 
Justification—Evidence — Privil.je — In
terest. [—In an action for slander of the 
plaintiff os a solicitor, the evidence at the 
trial shewed that the defendant asked L. 
who his solicitor was. and upon L. mention
ing the plaintiff, defendant said that if he 
had an honourable man like M. he might win 
his case. L. said that he would not change 
until he found some fault—that the plaintiff 
always did honourably with him, whereupon 
the defendant said that the plaintiff was ‘‘a 
dirty man." The words proved were differ
ent from those set out in the statement of 
claim, and the Innuendo In the statement 
of claim was inapplicable. Leave was given

I to the plaintiff on the trial to amend, but 
! no amendment was made:—Held, setting 
! aside the verdict for the plaintiff, that, in the 
: absence of evidence to shew how the words 

proved were spoken and understood, the Court 
could not frame an innuendo to conform to 
the evidence. On the trial the defeudam 
called the plaintiff as a witness, and th> 
plaintiff admitted that he had collected u 
sum of money for a client which he failed 
to pay over, and that he had given a n «te 
for the amount collected which he had ulsu 
failed to pay and that a judgment had 
been obtained against him for the amount, 
which was unpaid at the time of the trial: 
Held, that this evidence shewed conduct which 
was dishonourable to plaintiff as a solicitor 
and justified the language used by the defend
ant. If the words proved were spoken and 
understood in the sense thaï the plaintiff 
was not an honourable solicitor the defend
ant had substantiated a rood defence 
Held, also, that the comr jnicatiou was a 
privileged one, L. being u person who had 
an interest in knowing of it. Tobin v. (Jan- 
non, 34 N. 8. Heps. 9.

DELAY.

Bee Contract.

DEMURRER.

See Pleading.

DEPOSIT.

See Parliamentary Elections.

DEPOSITIONS.

See Evidence.

DEPUTY JUDGE.

See Local Judges and Masters.

DEPUTY POUCE MAGISTRATE

See Police Magistrate.

DEPUTY RETURNING OFFICER.

Rce Paiuiamf.ntahy Elections.

DESISTMENT.

Order—Prolhonotary — Slav-.'"*"’' 
—Inscription.] — The prothonotury has n° 
jurisdiction to act upon or pronounce any
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order whatever upon a desistment. 2. When 
a desistment is filed at the office of the 
Court, instead of at the hearing, it has the 
effect of staying the suit or preventing the 
continuation of the demand, but the defend
ant may apply to the Court for judgment 
in accordance with he desistment in order 
to obtain the right to an execution for costs. 
o. An inscription for judgment upon a de
sistment is a regular way, If not the only 
way. of obtaining judgment thereon. Alajcau 
v. Mutual Fire Ins. Vo. oj the City of Mon-

à I Q. P. it. -1.

Party Represented by Solicitor—be-
liitment by Party Himself.]—A plaintiff who 
is represented ' y an attorney ad litem, can
not himself tile a desistment from the suit. 
OHourke v. Rourke, 5 <j. P. R. 405.
Sec Attachment of Deuts—Costs—Extba- 

DITION — J UDUMENT — LaNDLOBU AND
Tenant—Pboh ibition .

DETINUE.

Sec Tboveb and Detinue.

DEVOLUTION OF ESTATES ACT.

Intestacy In Part—Widow's Benefit]— 
Where under a will there was an 
intestacy in part, viz., an intestacy ns 
to the residuary estate:—Held, following 
In re Twigg (1802), 1 Ch. 579, that the 
Devolution of Estates Act did not apply, 
and the widow was not entitled to $1,000 
under s. 12. In re Harrison, 21 Occ. N. 
478, 2 0. L. R. 217.

Payment of Debts—Beal and Personal 
Property.]—The Devolution of Estates Act, 
“• 8. 0. c. 127, vests the real as well ns 

i the personal estate of a deceased person in 
| his personal representatives for the purpose 

of paying his debts : but, except in the case 
of a residuary devise of real and personal 
«late, which is especially provided for by 

! *• f, the order in which the different classes 
j «property were applicable to the payment of 

debts before the passing of the Act, has 
not been disturbed by its provisions. In re 

1 Hoptine Estate. 20 Occ. N. 446, 32 O. R.

I Representative — Caution—Sale
l' ^”<1—Lapse of Year—Injunction.]—Let- 
. ™ of administration to real estate of an 
nteetate who died 18th October, 1900, were I l'ïïi « ?ht‘ defendant on the 14th October, 

I JuLi üor t0 8UCh issue the defendant 
I 2W. tl|p lnnds of the deceased to be 
I « JL00 ~nd October, 1901, more than 
I a.fle,r,tlle death of the intestate. No 

^lI * 111 keen filed within the year under I m2 JjîPlatii?n of Estates Act ; and it ap- I S”, '“"tthere were no debts :—Held, that 
I net*. 2, * ,wae entitled to an injunction

raining the defendant from selling the

plaintiff's interest in the lands, under the 
above circumstances. (.Nearly the defendant 
had no right to sell the lands at the time 
he proposed doing so, as, by the operation of 
the Devolution of Estates Act, the property 
had become vested in the heirs of the de
ceased. Byer v. Grove, 22 Occ. N. 28, 2 
O. L. B. 754.

Sale of Lands by Administrator -
Convenience of heirs — Duty of official 
guardian—Title—Vendor and purchaser. Re
Joyce, 8 <>. w. It. 816.

iale of Lands by Administrator—
Non-concurring Adult Heirs—Official Guar
dian.]—Application for a direction to the 
official guardian to approve of a sale of 
certain lands, made by the applicant ns ad
ministrator of his deceased brother’s estate, 
there being heirs who were sui juris, but 
had not concurred in the sale. The appli
cation was made under s. 16 of the Devolu
tion of Estates A-1, It. 8. O. 1897 C. 127. 
as amended by 63 V. c. 17, s. 17, which gives 
the official guardian power to approve the 
sale in such case, as in the case of Infants. 
Theme appeared to be no exftrees objection 
to the sale by any of the heirs, but their 
concurrence had not been sought, because 
of the delay and expense which that would 
involve:—Held, that under the facts of this 
case, the proper course was for the official 
guardian to make the usual inquiries, ana 
if no good reasons were advanced or dis
covered for withholding his approval, It 
should be given. In re Bradleu. 23 Occ. 
N. 298, 6 O. L. R. :t97, 2 O. W. R. 711.

Sale of Land by Administrators
—Non-concurring heir — Consent of official 
guardian — Payment of amount of share — 
Debt of heir to estate—Statute of Limita
tions—Right to retainer — Payment into 
Court. Re Booth, 6 O. W. R. 503.
See Attachment of Debts—Distribution 

of Estates—Dower.

See Executors and Administrators — 
Husband and Wife—Vendor and Pur
chaser.

DIRECTORS.

See Company.

DISAVOWAL.

Pending Action—lotion in Disavowal— 
Exception to Fo, m.[—Where a disavowal is 
made in regard to a claim which is the sub
ject of a pending action, it must be made 
in that action ; and a direct action in dis
avowal will be dismissed upon exception to 
the form. Gaucher v. Basin, 6 Q. P. R. 
141.

DISCHARGE.

See Arrest—Attachment of Debts—Judg
ment Debtor — Principal and Sure-
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DISCHARGE OF MORTGAGE.

See Doweb.

DISCIPLINE.

See Chubch.

DISCLAIMER.

See Municipal Elections.

DISCLOSURE.

See Mandamus.

Settlement—Trust Deed — Construction 
—Equitable Estate in Fee of Settlor—Rule 
in Shelley's Case—Devolution of Estates Act 
—Distribution of Estate.1 — Motion under 
Itule 938 by trustees under a certain trust 
deed, executed by William Rower, since de
ceased, for an order determining two ques
tions arising upon the construction of the 
trust deed, (viz. : (1) Who are to share 
in the trust estate as to the right heirs of 
William Rower according to the laws of de
scent in Ontario? (2) Whether under the 
trust deed the property vests in the admin
istratrix of the estate of William Rower, 
under the Devolution of Estates Act, for 
the purpose of distribution. The trust deed 
conveyed to the applicants (and another 
trustee, since deceased> a farm of 80 acres. 
“ to have and to hold the same, with the 
appurtenances unto the said parties of the 
second part (trustees), their heirs and as
signs forever, to the use and upon the follow
ing trusts, namely, first, to lease and de
mise the said land and to pay the said 
rents and profits over to the said party of 
the first part (settlor) for his maintenance 
and support, annually, during the remainder 
of his natural life, and after the death of 
the said party of the first part, then In 
trust to convey and assign the said lands 
to such person or persons as the said party 
of the first part shall, by his last will and 
testament in writing executed by him so as 
to pass real estate in the Province of On
tario, limit and appoint, and in the event 
of his dying without malting such will, then 
to hold the same in trust for the right heirs 
of the said party of the first part, according 
to the laws of descent in Ontario, in fee 
simple.” William flbwer died on 21st 
February, 1903, without having made a will, 
leaving as his next of kin a brother and two 
sisters, and the children of two deceased 
sisters :—Held, it was quite clear that the 
settlor was possessed of an equitable estate 
in fee simple In the lands described in the 
trust deed, which estate under the Devolu
tion of Estates Act. vested in the adminis
tratrix. There being no disposition of the 
estate provided for under the deed upon 
the testator's death, the duty is cast upon 
the administratrix to proceed to realize upon 
and distribute the estate under the provisions 
of that Act. Re Rower Trust, 6 O. W. R. 
383, 9 O. L. R. 199.

DISCONTINUANCE OT ACTION.

Deeletment — Order — Prothonotary — 
Jurisdiction — Judgment of Court.] — The 
prothonotary has no jurisdiction to give u 
certificate or make an order upon a désist
aient ; and therefore, when a desist nient is 

j filed with the clerk of the Court by a party,
I the opposite party must apply by way of in

scription to the Court, in order to obtain 
a judgment in accordance with the desist- 

| ment. Mageau v. Montreal Mutual Assur
ance tv. Q, It. L'l s. 0. SOA

Fraud on Solicitor—Proof of.] — A 
! desistment from an action filed by a party 

without his attorney's knowledge or consent, 
will not be rejected on motion if no fraud 
is proved against the parties. 'lauvreau v. 
Computing Seale Co., 6 Q. P. R. 448.

Inscription for Judgment. ]—When a 
j discontinuance is filed and served, the only 
j light the defendant has is to demand an act 

of discontinuance ; and an inscription for 
j judgment in pursuance of the discontinuance 
! will be set aside on motion. Bank of St. 

John v. Dion, 0 Q. P. R. 227.
Offer to Pay Costs.]—A discontinuance, 

not accompanied with an offer to pay the 
costs, is insufficient and ineffective. Moon v. 
Bullock. 9 y. P. R 63.

Right of Defendant to Prevent —j Specific performance—Payment of purchase 
| money into Court by defendant— Right to 

judgment. Lye v. McConnell, fi 0. W. R.
| 326.

Sec Attachment of Debts—Costs.

DISCOVERY.

I I. Examination of Parties. 564.
II. Inspection, 576.

! III. INTEBROGATORIE8, 577. 
j IV. Physical Examination, 578.

V. I’RonucTiON of Documents. 379.

I. Examination of Parties.

Action against Sheriff - Examination 
j of Sheriff's Deputy.]—In an action against 
j two sheriffs for neglect of duty ns sheriffs, j an order was made for the examination tor 

discovery by the plaintiff of the deputy °t 
! one of the defendants, it appearing that that 
1 defendant had himself been examined aM j had deposed that certain acts, alleged to 

affect the matters in question, had been done 
by the deputy. Order 61 of the Suprem 
Court Rule should be rend as supplement* 
to Order 31, and taken together they were 

I authority for the order. HollingeneM »• 
j Armstrong, 23 Occ. N. 73.

Action for Equitable Execution
Judgment Right to Attack Judgment -* 
Absence of Fraud and Collusion.] -In 

i action brought by a judgment creditor agam 
1 the judgment debtors and one L. for tne
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covery, by way of equitable execution, of 
money» claimed to belong to the judgment 
debtors, and to have been fraudulently trans
ferred to Jj., an inquiry into the circum
stances un- er which the judgment was re
covered, ca jnot, in the absence of fraud and 
collusion in the recovery thereof, be insisted 
upon. A motion that a witness who, on ex
amination for discovery, had refused to an
swer questions relating to such circumstances, 
should be compelled to attend and be examin
ed at bis own expense, was therefore refused. 
Smith v. McDeormott, 23 Occ. N. 204, 5 O. 
L K. 515, 2 O. W. R 310, 476.

Appointment *or — Attendance on Oath 
—Réfutai to Answer—Subpœna.]—Where a 
plaintiff, who had been served merely with 
an appointment for her examination for dis
covery, attended before a special examiner, 
voluntarily submitted herself for examination, 
and wa« sworn :—Held, that she was preclud
ed from setting up, as a ground for her re
fusal to answer questions submitted to her, 
that she had not been served with a subpœna. 
Regina v. Flavelle, 14 Q. B. D. 304, followed, 
t'ootc v. H ilton. 22 Occ. N. 108, 3 O. L. 
R. 299.

Appointment—/Service — Enlargement 
—Default of Attendance.]—The plaintiff ob
tained from the proper officer an appoint
ment for the examination for discovery of 
the defendant ; the defendant’s solicitor was 
served with a copy of the appointment more 
than forty-eight hours before the time ap
pointed for the examination, but the defend
ant himself was not served. At the appoint
ed time and place the plaintiff’s solicitor 
attended before the officer, but neither the 
defendant nor his solicitor attended, and 
the officer enlarged the appointment until 
the next day (the 7th), and on the 7th, 
the defendant still not having been served, 
and neither he nor his solicitor attending, 
the officer enlarged the appointment until the 
8th. On the 7th the defendant was served 
with the appointment for the 8th, and with 
a aubptena, and was paid his conduct money, 
and his solicitor was on the 7th notified 
oy letter of the enlargement till the 8th :— 
Held, that the defendant was in default for 
oot attending for examination on the 8th. 
Rules 443 and 446 construed. Reid v. Wal- 
,fr*. 21 Occ. N. 22, 10 P. R. 310.

Attendance out of County—Further 
examination—IjOcus. McKinnon v. Richard- 
•o". 2 0. W. R. 244, 275.

Burden of Proof—Right to Examine De
fendant before Plaintiff.]—In n case in which 
the burden of proof is upon the plaintiff, 
he may object to be examined for discovery 
h.v the defendant before he has himself ex
amined the defendant. De Martigny v. Rien- 
re*«. Q. R. 21 8. C. 317, 4 Q. P. R. 352.

Company — Directors—Account of Pro- 
m — Postponement of Consequential Dis- 
"Wry—Production of Documents.] — The 
statement of claim set forth a single cause 

based upon the proposition that 
ne defendant C. and bis associates, as to 

8?*n nHIKl*0U8 detailed in it, in the eircum- 
under which those transactions took 

j V*’, 8to,'d in a fiduciary relation to the 
fmm Dti <omPany. which prevented them 

I making any profit for themselves out

| of the purchase of certain businei ses acquired 
i by them and afterwards transferred for a 

large sum of money to the defendant coin- 
I pany, and the relief claimed was an account 

and payment by the individual defendants 
1 of the difference lietween the aggregate of 

the price paid by them and what was paid 
I by the company to them. It was admitted 

that the individual defendants received from 
: the defendant company a sum in cash and 
1 stock far in excess of what they paid for 
1 the businesses, and the only matters really 

in controversy were the fiduciary relation
ship with the company and the liability of 

I the defendants other than the defendant com- 
; pany. to account for the profit made by them 

on the transfer to the company of the pro- 
! pert les, and, if liability were established, 

the amount for which they were answerable :— 
Held, that discovery ns to the details of the 
expenditure made by the individual defendants 

I in acquiring the businesses, should be post- 
lioned until their liability to account asserted 

! by tile plaintiff had been established. Redcll 
v. Ryckman. 23 Occ. N. 167, 5 O. L. It. 
670, 2 O. W. It. 86, 148, 2t0.

Corporation — Miners' Union—Pleading 
\ —Dual Capacity—Subpœna—Conduct Money 

—Objection.]—A miners’ union entered an 
I appearance in an action, and by statement 
; of defence raised the objection that it was 
i not shewn that the defendant was a legal 
. entity capable of being sued :—Held, that 
. defendant by so pleading must be deemed, 

before the trial of the action, to be a cor
poration for the purposes of the litigation, 
and so compellable to make discovery. Where 
it is sought to examine for discovery in his 
dual capacity, one of the defendants in an 
action, who is also secretary of another de
fendant, two subpoenas are not necessary. 
On examination for discovery, if the witness 
has an objection, such as the payment ot 
insufficient conduct money, he should tal e 
i lie objection before the examiner, and lie 

| will not be allowed to raise it ou an appli
cation to compel his attendance to answer 
questions which he has refused to answer. 
Centre Star Mining Co. v. Rossland Miners' 
Union, 1) B. C. R. 100.

| Creditor’s Action — Fraud—Pleading 
General relief—Transfer of assets of debtor 

i —Amendment. Traders Rank of Canada v. 
Sleeman. 2 O. W. R. 127, 133.

Criminating Answers— Maintenance.] 
i —Maintenance is an indictable offence in 
I the province of Ontario; and in an action to 
| recover damages for maintenance, the plain

tiff is not entitled to obtain from the de- 
' fendants upon examination for discovery 
i such answers as would tend to subject them 

to criminal proceedings. In such an action 
I no discovery of the matters charged could 
! be had which would not involve the defend

ants in matters leading up to the offence ;
! and, therefore, the examination should not 

be "Mowed to take place at all. ZfopWtM 
ith, 21 Occ. N. 377, 1 O. L. R. 650.

Defendant—Defamation — Privilege - 
l Husband and wife. Williamson v. Merrill. 

4 O. W. R. 528. 5 O. W. R. 64.

Defendant — Scope of Examination — 
I Contract—Rrcach—Denial — Damages.] —
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Motion by plaintiffs to compol defondant to I 
answer certain questions put to him on his j 
examination for discovery. The statement 1 
of claim alleged (1) an agreement by de
fendant to devote his whole time to the ser- , 
vice of plaintiffs from 1889 to August. 1903; 
and (2) breach of said agreement “by carry
ing on business on his own behalf both alone j 
and in partnership with others." Plaintiffs 
ask an account of such dealings, and result- j 
iug profits, and damages for breach of con
tract. The statement of defence denies any 
such agreement, and says that, if defendant | 
was to devote his whole time to plaintiffs’ 
business, he did so, and denies his having eu- j 
gaged in any other business on his own ac
count. By these pleadings two issues are 
distinctly raised : 1. Was there such an agree
ment between the parties ns alleged in the 
statement of claim? 2. Was defendant guilty 
of a breach of the same? Plaintiffs must 
prove both to entitle them to a decree. 
The questions which defendant refused to 
answer were directed to the second point. 
The refusal was on the ground that plain
tiffs were not entitled to an answer until they 
had proved the agreement. Plea held bad. See 
Graham v. Temperance and General Life 1 
Assurance Vo., ltl 1*. It. 536, at p. 539 :— 
Held, Defendant must attend at his own j 
expense and answer the questions so far I 
as necessary to prove the second point. But 
this would not extend to going into any such 
detail as will be proper enough on a refer- 1 
ence as to profits and damages, nor would , 
defendant necessarily be required to produce 
his books. Sheppard Publishing Co. v.
IInrkinn. « o. W. R. 250, 277, 26 Oo \
45. 8 O. L. It. 032. See also 5 O. W. R. 
482.

Defendant Withdrawing after be
ing Sworn—Order to Appear Again — Ex
cuse J—A party to an action subpoenaed for 
examination for discovery before a special ! 
examiner and paid his conduct money for the 
day may be compelled to attend and testify 
in the same manner as a witness. One of j 
four defendants, all of whom were subpoenaed 
for half past ten in the morning and attended 
and were sworn, after being excluded from 
the examiner’s chambers, waited while the 
others were being separately examined until 
after three in the afternoon, and then, with
out communicating with the examiner, went 
away and did not attend for examination:— 
Held, that a local Judge’s order requiring 
him to attend again for examination was 
right. Campbell v. Scott, 23 Occ. N. 113,
5 O. L. R. 233, 2 O. W. It. 144.

Disclosing Names of Witnesses —
Questions as to Indemnity for Costs.]—On 
an examination of a plaintiff for discovery 
under Rule 379 of the King's Bench Act, he 
cannot be compelled to disclose the names of 
his witnesses, or to answer questions as to 
whether he has received from persons or 
corporations, not parties to the action, assist
ance or promise of assistance or indemnity 
as to the cos's of the action, or as to whether 
he consulted before action with such other 
persons ns to bringing the suit. Qibbins v. 
Metcalfe, 23 Occ. N. 98, 14 Man. L. R. 864.

Liquidator of Company—Action against 
Company — Production of Books.] — The 
official liquidator of a company sued for an 
act attacked ns a fraud may be examined

for discovery, and compelled, upon sub|Mi>nu 
to that effect, to produce the books of the 
company in his itossession. Ward v. l/oii- 
treal ('old Storage and Freezing Co., 4 O. P
R. 47.

Officers of Bank Local manager—Teller 
Bartlett v. Canadian Bank of Common ] 
O. W. R. 68. 102.

Officer of Benefit Society - Cb ik of
Subordinate “Camp."] — Motion by defend
ants to set aside an appointment issued by 
plaintiffs for the examination of one Harley 
Field as an officer of defendants» The 
was I light to recover from defendants th- 
amou of a policy upon the life of plaintiffs’ 
son, payable to plaintiffs:—Held, by the cm 
stitution of defendants the governing body is 
the “ Head Camp," which alone has power to 
form subordinate camps and issue charters 
to them. The “ Head Camp ’’ consists of one 
delegate from each subordinate camp and 
eleven officers who are elected every two 
years by the members from among their own 
number. This has absolute jurisdiction over 
nil members. Every subordinate can 
similar officers, who are elected annually by 
the members. These officers are paid by the 
subordinate camps such compensation as they 
see fit. The dues of the members are payable 
monthly to the clerk of the subordinate camp 
and handed to the banker. But no clerk or 
banker can be installed until he has given 
security to the satisfaction of the Head 
Camp’s three head managers. The clerk and 
banker of the subordinate camps are the per 
sons by whom the dues of the members are 
collected and remitted to the Head Camp. 
In the present case, Field is the clerk of the 
Woodstock camp, of which deceased was a 
member ; but he was not the clerk during the 
lifetime of insured. It is not easy to see 
what information he can give; but, if he is 
the proper officer to examine, he must pre
pare himself accordingly. After reading 
through the by-laws of the Order, and the 
material filed, I think plaintiffs’ view is right, 
and that the clerk and banker of tin- sub
ordinate camp are officers of this Order, and 
liable to examination. Motion dismissed with 
costs. Rcadhcad v. Canadian Order of Wood 
men of the World, 5 O. W. It. 55. 9 O. L R. 
321. Appealed twice, but both dismissed. See 
5 O. IV. R. 90 and 109.

Officer of Defendant Bank - Loral
Agent — Precious Examination of Principal 
Officer.] — Action by the liquidator of tin 
Palmerston Pork Packing Co. to set aside a 
chattel mortgage given by the company to 
defendants. The general manager of defend
ants was examined for discovery. Ib- knew 
nothing of the facts. Subsequently on 5th 
November, 1904, the inspector was examined 
with no better results. Plaintiff now moved 
for an order for the examination under Rule 
439 (2) of Mr. Campbell, the agent of de
fendants who was in charge of the Palmer
ston branch, and was present at the giving of 
the mortgage in question :—Held, where a 
corporation or other company is a party to 
an action, it would seem reasonable and con
venient that the company should suggest for 
examination the officer or servant best quali
fied to give all information to which the oppo- 
site party is entitled. Such officer should 
prepare himself by obtaining full knowledge 
of all relevant facts, so that the examining
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party may be in as good a position as if 
coiitenHlng with an individual. Order granted 
for examination of Campbell. Clarkson v. 
Bank of Hamilton, 4 O. W. R. 442, 9 O. L. 
B. 317.

JiBcer of Company—Agent of Unincor
porated Association.] — The plaintiffs sued 
•• The Tanners’ Association," a syndicate, not 
incorporated, made up of a number of trading 
partnerships and incorporated companies. One 
of the companies appeared and defended in 
ih-jr own name "sued as the Tanners' As
sociation:”—Held, that the agent of the asso
ciation or syndicate could not be examined by 
the plaintiffs for discovery as an oflicer of 
the association or of the company defending.
Ihints v. Tanners' Association, 23 ()<•<•. X. 

Lttl, <5 O. L. R. 63, 2 O. W. R. 404, 479, 513.

Officer of Defendant Company - -
<'barter—Forfeiture—Production of Mcmber- 
ahip Roll—Privilege.]—In an action against 
an incorporated club, for a declaration that 
they were using their premises as a common 
betting bouse contrary to the provisions of 
the Criminal Code, 1892, and for a revoca
tion of their charter :—Held, that the Evi
dence Act of Ontario, R. S. O. 1897 c. 73. s. 
à, applied, and that the president of the club 
was not bound to produce upon his examina
tion for discovery the memliership roll of the 
club, he having stated under oath that its 
production might lend to a criminal prosecu
tion against him. U'lvry v. World News
paper Company of Toronto, 17 I\ R. 387, and 
Hopkins v. Smith, 1 U. L. R. <159, followed. 
Forfeiture of the charter being claimed, on 
that ground also a refusal to produce the 
roll was justifiable. Attorney-General (or On
tario v. Toronto Junction Recrcatioii Club, 
.4 Occ. N. 172, 7 O. L. It. 248, 3 O. W. R. 
387. 4 O. W. R. 72.

Officer of Defendant Company —
Uc-exumination. Small v. Shea's Yonge 
Street Theatre Co., 3 O. W. R. 420.

Officer of Defendant Foreign Com
pany. |—An order cannot be made for the 
examination for discovery of an officer of a 
foreign corporation residing in a foreign 
country, even when the foreign corporation 
has attorned to the jurisdiction of the Courts 
of this province. Order of Master in Cham
bers, I O. W. R. 233, reversed. Perrins, 
Limited, v. Algoma Tube Works, Limited, 
34 Occ. X. 373, 8 O. L. R. <134, 4 O. W. R. 
233, 289.

Officer of Defendant Lumber Com
pany -Refusal to answer questions—Motion 
(o strike out defence—Motion to compel officer 
to attend for re-examinatiou—Jurisdiction of 
Master in Chambers. McWilliams v. Dickson 
>'o. of Peterborough. <1 O. W. R. 424, 702, 
706.

Officer of Defendant Manufacturing
Company—Action for tolls — Timber Slide 
Companies Act—Penalty or damages. Pick- 
(rcl Itiver Improvement Co. v. C. Beck 
Manufacturing Co.. 5 O. W. R. 181, 183.

Officer of Defendant Railway Com
pany- -Conductor.]—The plaintiff’s claim be
ing that, while employed as a brakesman on 
me of the defendants’ trains, be went under 
one of the cars, by order of the conductor in

charge, for the purpose of adjusting some 
chains, and that, while so engaged, the train 
was-started without warning to him and 
caused him injury :—Held, that the conductor, 
in the circumstances, was an officer of the rail
way company within the meaning of Rule 387 
of the King's Itench Act, and must attend 
and submit to be examined as to bis know
ledge of the matters in question. Gordanier 
v. Canadian Northern R. W. Co., 24 Occ. N. 
379, 15 Man. L. It. 1.

Officer of Defendant Railway Com
pany -Station Agent—Section Foreman — 
Clerk.]—A station agent is an oflicer of a 
railway company within the meaning of Rule 
21 of the Judicature Ordinance, X.W.T., and 
liable to be examined for discovery. A sec
tion foreman is not such an officer, nor is 
the chief clerk in the office of a general 
superintendent. Eggleston v. Canadian Pacific 
R. IV. Co., 5 Terr. L. R. 503.

Officer of Railway Company—Engine- 
driver—Rules JfSU. J/61 (2).]—Held, revers
ing the decision of n Divisional Court, 4 O. 
L. R. 43, 22 Occ. N. 102, that inasmuch ns 
the engine-driver never was in charge of the 

1 train, never assumed the duties of conductor, 
and never acted tor tne defendants in rela
tion to the control, conduct, and management 

I of the train in such a way as to make him 
1 responsible to the defendants except for the 
i management of his engine, he was not an 

officer of the company examinable for dis
covery under Rule 439 : Maclennan, J.A., 
dubitante. Speaking generally, the officer of 

i the corporation who, if there was no action,
I would be looked upon as the proper officer to 

act and speak on behalf of and to bind the 
| corporation in the kind of transaction or 
I occurrence out of which the action arises, 

would primâ facie be the proper officer to be 
| examined in the first instance under Rule 439. 

Morrison v. Grand Trunk R. IV. Co.. 23 Occ. 
X. 9. 5 O. L. R. 38, 1 O. W. R. 180, 203. 
320, 758.

Officer of Unincorporated Society
j Production of Minutes—Interest of Persons 
j not Parties.]—In an action against some of 

the members of an unincorporated musical 
| society for infringement of the copyright of a 
! musical comirosition, the secretary-treasurer,
| one of the members sued, stated in bis exam- 
| ination that he bad taken minutes of meetings 
j of the members of the society, at which pro- 
' ceedings took place relating to the perform- 
l a nee of the composition in question, and that 

he had handed these and other documents 
J referring to the same matters to the advocate 

for all the defendants :—Held, against the 
objection that this defendant was not bound 

j to produce these documents because they con- 
| corned persons other than the defendants, viz., 

the members of the society, not sued,—that 
this defendant was bound to produce them. 
It is not a ground for resisting production 
that a person, not before the Court, has an 
interest in the doer ment. Carte v. Dennis, 
4 Terr. L. R. 357.

Parties—Default of attendance — Motion- 
to dismiss action—Proof of default—Affidavit 
of solicitor — Cross-examination — Ex parte 
certificate of examiner. Johnston v. Ryck- 
man, 1 O. W. R. 720, 2 O. W. It. 108ft, 1113, 
3 O. W. R. 108.
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Parties — Re-examination — Special cir

cumstances. Smith v. Lake Erie and Detroit 
Hiver K. IV. Vo., 2 Ü. W. U. 217.

Parties — Amendment — Relevancy of 
questions—Defamation—Privilege — Mitiga
tion of damages. McKenzie v. McLaughlin. 1 
O. W. R. 58, 80.

Party — Disclosing names of witnesses — 
Modified rule—Relevant fact. Williamson v. 
Merrill. 4 O. W. R. 528, 5 O. W. R. 04.

Party Inscription in Loic.J—When alle
gations in a pleading are attacked by means 
of un inscription in law, one of the parties 
cannot be examined for discovery by virtue 
of art. 280, <_’. 1*., by his opponent, on the 
tacts which are the subject of such allega
tions ; and if such examination has been com
menced uj>on other facts, it will lie adjourned 
until judgment has been rendered on the in
scription in law. United Shoe Machinery Vo. 
v. Hrunet, 7 tj. P. R. 208, 2S4.

Party—Production of documents — Rele
vancy — Contract — Construction. West mon - 
land Vo'al Vo. v. Hamilton Gas Light Vo., 0 
O. W. R. 817.

Party - Relevancy of question — Counter
claim. Hamilton Provident and Loan Socictu 
v. White, O O. W. 11. 087.

Party—Scope of examination—Production 
of lwoks—Relevancy—Damages. Hlumenstiel 
v. Edwards, 3 O. W. R. 772, 5 O. W. R. 341, 
700.

Party - Time for—Inscription—Trial. ] — 
The preliminary examination of the opposite 
party under art. 280, C. 1\, cannot take place 
after the filing of an inscription for final ex
amination and hearing on the merits ; in
scription being a proceeding which forms 
part of the trial of a cause. Jobin v. Potvin, 
0 Cj. P. R. 117.

Past Officer of Company -Order Com
pelling Attendance—Order of Foreign Court.\ 
—R. S. C. c. 140 extends to parties as well 
as witnesses ; and the person who was man
ager of the defendant company at the time 
when the transactions in dispute in the action 
took place, as such officer, is a quasi party 
and stands for the person to be examined for 
discovery for the defendant company. And 
an order to compel him to attend and be ex
amined in pursuance of an order of a Mani
toba Court, which he had refused to do, was 
made as on an ex parte application. In n 
Kirchoffer v. Imperial Loan and Investment 
Co.. 24 Occ. N. 230, 7 O. L. R. 205, 3 O. W. 
It. 300.

Past Officer of Company — Rule 439 
(o-—Rule JfS5.]—There is no power now 
under Rule 430 (a), as substituted by Rule 
1250 for Rule 430 (1), to make an order for 
the examination for discovery of a former 
officer or servant of a corporation party, nor 
is there power to make such an order under 
Rule 48T Cantin v. News Publishing Co. 
of Toronto. 24 Occ. N. 308, 8 O. L. It. 531, 
4 O. W. It. 102. 217.

Patent of Invention—Agents—Produc
tion of Documents.1—In an action for dam
ages for the infringement of a patent of in
vention the defendants pleaded among other
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defences that the invention was in public 
use prior to the application for letters patent 
that the patent was void for want of novelty, 
that the liaient was not at the commence
ment of the action a valid and subsisting pat 
cut; that the plaintiff had not since the ex 
piratiou of two years from the date „i hi# 
patent commenced and after such comment • 
ment continuously carried on in Canada the 
manufacture of the patented invention ; that 
the plaintiff had after the expiration of one 
year from the granting of the patent im 
ported or caused to be imported into <’an- 
ada articles made in accordance with the 
patent :—Held, that the defendants were en
titled to the fullest discovery from the plain
tiff, and that lie was bound to give informa
tion as to agreements and transactions 
made and carried on between him ami 
certain agents employed by him for the maim 
facture and sale of the patented invention 
«•specially as to the time at which and the 
terms upon which the patented invention was 
manufactured in Canada under the po em 
and the plaintiff, having refused upon his ex 
amination for discovery to answer question# 
relating to these matters, was ordered to at
tend for re-examination at his own exjiense. 
The plaintiff was also ordered to make and 
file another affidavit on production, and to 
produce tor inspection statements received bj 
him from such agents. Parra more v. Bos
ton Manufacturing Co.. 22 Occ. X. 415, 4 
O. L. R. 027, 1 O. W. It. 043. 710.

Person Actually Interested Yominal
Plaintiff.J—When the plaintiff in an action 
is only a prête-nom and does not know the 
facts of the case, an examination before trial 
of the person actually interested will be al
lowed. Barbeau v. Viau, 7 Q. P. It. 151.

Person for Whose Immediate Bene
fit Action Defended Action against As
signee for Creditors — Examination of lx- 
signor—Reference for Trial—Power of Re
feree to Order Examination.]—Appeal by de
fendant from order dismissing appeal from 
certificate of Neil McLean, official referee, 
of his ruling in the course of a reference 
that plaintiff was entitled to examine for dis
covery one David E. Starr, against whose 
assignee for the benefit of creditors this 
action was brought, to establish the ri^in 
of plaintiff to rank upon the insolvent estate :

Held, Rule i in and Rule imi are in pari 
materia and provide that a person for whose 
immediate benefit an action is prosecuted or 
defended is to lie regarded as a party for the 
purpose of examination and for the purpose 
of discovery. Under the Rules examination 
for discovery may he "before the trial"
( Rule 439). and production may be ordered 
*• at any time pending the action or pro
ceeding r* (Rule 403.) Rule 440 has been 
construed to apply to a debtor who lias as
signed his estate for the benefit of creditors, 
even though the estate may lie insolvent. In 
Macdonald v. Norwich Union Ins. Co., 10 V 
R. 402 (1884), Mr. Justice Rose held, that 
such an assignor might be treated as one to 
he immediately benefited by the litigation. 
This decision was followed in 1897 by Me- 
Coll, J. (afterwards Chief Justice of Bri
tish Columbia), in Tollemache v. Iiobson, f> 
H. C. R. 214 ; see Johnston v. Ryckman, 7 
O. L. It. at p. 523, 3 O. W. R. 198. There 
would be no difficulty in supporting this order 
to examine the debtor Starr for discovery.
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and have him make production of papers if 
iliP action hud not been referred. This cause 
being at issue, all the matters were referred 
by order of 6th April. 1904, to he tried be
fore a referee, pursuant to s. 21) of It. 8. 
0. 1897 c. 62. The whole cause and all 
its issues were thus before the referee to be 
tried, and, having regard to the original scope 
,,f the Rules in question, it is competent for 
an order to issue for the purpose of examin
ing the assignor with a view to the proper 
trial of the cause. The referee has plenary 
iK.wer to deal with the cause under the stat
ute. and, in addition, under Rules 648, 665, 
tifiti. 667, and 669. The reference being be
fore trial and for the purpose of trial, the 
referee can properly direct one to Is- exam
ined for discovery who is a party or who is 
to be treated as a party to the litigation.— 
Appeal dismissed.—Meredith. J.. dissented on 
both grounds. Garland v. Clarkson, 5 O. 
W. R. 62. 0 O. L. It. 281.

Person for Whose Benefit Action 
Defended—Rule J^O.]—Rule 440, providing 
that a person for whose immediate benefit an 
action is prosecuted or defended shall be re
tarded as a party for the purpose of examina
tion, is difficult of application where the plain
tiff seeks to examine a person for whose benefit 
it is said that the action is defended, \\4iere 
the action was for infringement of a patent 
of invention for a certain heater, and the 
statement of defence denied the infringement 
and set up that the right to manufacture the 
heater was acquired by the defendants from
V. & t*o,, and it did not appear that anything 
had been done by C. & Co. in reference to 
the action before or after it was brought :-— 
Held, that the members of the firm of C. & 
IV were not. persons for whose immediate 
benefit the act ion was defended : at the most, 
a successful defence might relieve them from 
a possible liability to the defendants. Mof- 
fat v. Leonard, 24 Oce. N. 401, 8 O. L. R. 
519. 2 O. W. R. 7H7. 3 O. W. R. 633. 4 O.
W. It. 201, 5 O. W. R. 259.

Plaintiff—Absence from province—Place 
of residence—Offer to submit to examination 
abroad—Stay of action—Concurrent proceed
ings under Railway Act. Maclean v. James 
Bay U. W. Co., 5 O. W. R. 444), 496.

Plaintiff Resident Abroad - Demand— 
De$crii>tion in Writ—Travelling Expenses.]— 
Where the plaintiff is described in the writ 
as being " of No. 8 rue Alfred de Vigny, 
in the city of Paris, in the republic of 
France," if is not incumbeut on his attor
ney to " declare where such party then is ” 
under Art. 361, C. 1\, but it is for the oppo
site party to have him examined under a com
mission. Where a party is absent and under 
Art. 301, C. I\, service of summons upon 
articulated facts may be made upon his attor
ney; such attorney may demand the neces
sary funds to pay" his client's travelling ex- 
l'enses under Art. 370, C. P. Mc nier V. 
Whiting, <j. R. 18 8. C. 113.

Plaintiff Resident Abroad — Place of 
Illumination — Order—Discretion.] — The 
plaintiff resided at Cleveland, in the State 
<>f Ohio, and the defendant and the solicitors 
for both parties in the county of Oxford, On
tario. where also the cause of action arose :— 
Hold, that the local Judge for that county 
has jurisdiction under Rule 477 to make an 
order, upon the application of the defendant,

requiring the plaintiff to attend for examina
tion for discovery at Windsor, Ontario; that 
it was unnecessary for the defendant to shew 
special circumstances to obtain such an or
der : that it was a proper exercise of dis
cretion to name Windsor, us a place “ just 
aud convenient ” for the purpose ; and that 
the local Judge properly took judicial no
tice of the geographical situation of Windsor. 
Lick v. Rivers, 21 Occ. N. 166. 1 O. L. R.

Questions on Examination — Assign
ment of Chose in Action—Interest of As
signor—Nominal Plaintiff.]—In an action to 
recover a money demand assigned to the 
plaintiff, the defence alleged that the plain
tiff was only a nominal plaintiff and that no 
consideration had been given for the assign
ment. and the plaintiff on his examination 
for discovery objected to answer questions re
lating to the consideration and to the inter
est of the assignors :—Held, that the ques
tion should be answered. Hoggs v. Bennett 
Lake and Klondike Navigation Co., H B. C.

Relevancy of Questions — Defamation 
—Wrongful Dismissal.]—1The plaintiff had, 
as a member of the medical board of the de
fendants, recommended a certain woman as a 
nurse, and she was employed by the defend
ants. Subsequently, the defendants, having 
been informed that the plaintiff had intro
duced the woman under an assumed name, 
and had previously been living in adultery 
with her, dismissed the plaintiff from their 
medical board, and withdrew permission to 
him to deliver lectures to the nurses, by a 
resolution of their board of directors, in 
which the grounds of their action were stated 
to be that the plaintiff had “ recommended 
as a nurse a woman who was not a fit and 
proper person for the position, and had in 
doing so done injury to the hospital, and for 
other reasons ” not specified in the resolu
tion. The plaintiff sued for wrongful dis
missal and for libel. In their defence the de
fendants set up that the alleged libel was 
privileged, and that they had received infor
mation to the effect that the plaintiff had 

j been living in adultery with the woman in 
question some time previous to his appoint
ment. Upon his examination for discovery 
the plaintiff was asked several questions as 
to his former relationship with the woman. 
These lie refused to answer. Upon an appli- 

! cation to compel him to answer :—Held, that 
I the plaintiff was bound to answer all "questions 

the answers to which would tend to shew 
j whether or not the woman in question was 
1 or was not a fit and proper person to be 
I employed ns a nurse, even though the fact 
I sought to he proven had occurred previously 
j to the plaintiff’s appointment, and that evl- 
i donee tending to show that the woman had 
| been living in adultery or lending an im

moral life was evidence bearing on that issue, 
i especially as the adultery was alleged to 

have been committed with the plaintiff hini- 
i self, and he would therefore be aware of it 
; and of the fact that the woman was not a 
; lit or proper person when ho recommended 
; her appointment. I tigs v. Calgary General 

Hospital Trustees, 4 Terr. L. R. 58.

Scope of Examination Cross-examina
tion—Rule 708—Retroactivity.]—Upon the 
examination for discovery of the defendants 
certain questions were objected to, on the
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ground that they were in the nature of cross- 
examination. On the 30th May. 1000, an or
der was made requiring the defendants to 
answer the questions objected to, from which 
the defendants appealed. Owing to some 
doubt as to the construction to be placed on 
the Itules providing for examinations for dis
covery, on the 15th June, 1000, Itule 703 
was amended so as expressly to sanction 
cross-examination :—Held, dismissing the ap
peal, that the examination for discovery un
der Rule 703 (even before the amendment) 
was in the nature of a cross-examination, but 
limited to the issues raised in the pleadings. 
Carroll v. Golden Cache Mines Co., O B. C. 
R. 354, overruled. The amendment of 15th 
June. 1000, is retroactive. Bank of British 
Columbia v. Trapp, 20 Occ. N. 464, 7 B. C. 
R. 354.

Second Trial — Rule 4^9.]—A party to 
an action may be orally examined before the 
trial touching the matters in question : Rule 
430 :—Held, that a trial which has proved 
abortive by the disagreement of the jury or 
by the granting of a new trial is not n rria! 
within the meaning of the Rule. Leitrh v" 
Grand Trunk R. W. Co., 12 P. R. 541. 071 
13 P. R. 360, considered. Where the de
fendant had not been examined before the 
first trial, and the judgment thereupon had 
been set aside and a new trial ordered, rh*- 
plaintiff was allowed to examine the i1,.fen
dant before the second trial :—Semble, that 
if there had been an examination of the de
fendant before the first trial, a second exam
ination might be an abuse of the process of 
the Court. Clarke V. Rutherford, 21 (fee X 
189, 1 O. L. R. 275.

Scope of Examination Rule 703.]— 
The action was to set aside the will of Alex
ander Dunsmuir, on the grounds of insanity 
and undue influence exercised by the de
fendant, who was the beneficiary " under the 
will. On the examination for discovery of 
the defendant, he refused to answer ques
tions in reference to the nature and extent 
of the subject matter of the will, the busi
ness and personal relations that existed be
tween him and his deceased brother, the his
tory of their dealings with the property, 
the mode in which the deceased brother mao- 
aged his affairs, and the circumstances lead
ing up to and surrounding the execution of 
the will :—-Held, that the questions must be 
answered or the defence would be struck out. 
The examination for discovery under Rule 
703 is a cross-examination both in form and 
in substance, and a party being examined 
must answer any question the answer to 
which may be relevant to the issites. Hop
per v. Uunsmuir, 23 Occ. N. 275, 10 B. C. 
R. 23.

Stage of Cause.!—The preliminary ex
amination of a party to an action mav take 
place after the inscription of tin- 'cause. 
Bourassa v. Lambert, 5 Q. P. R. 375.

Time for—Day before Trial.]—The pre
liminary examination of a party may take 
place the day before that fixed for examina
tion and hearing. Ward v. Jasmin, 5 o, 1'. 
R. 130.

Withdrawal of One Defendant after
Being Sworn — Order to appear again. 
Campbell v. Scott, 5 O. L. R. 233, 2 0. XV.
R. 144.

II. Inspection.

Scope of Examination—Specific Per
formance — Denial of Contract—Tender— 
Financial Means.]—In an action for the spe
cific performance of an alleged contract for 
the sab* and purchase of a vessel for $5.000, 
one-half of which was to be paid in cash at 
the execution of the bill of sale and delivery 
of the vessel, and credit given for the re
mainder of the purchase money without any 
security upon the vessel or otherwise, the 
plaintiffs alleged a tender to the defendants 
of $2,500 in payment of the down instalment. 
Defences in denial of contract and of fraud 
were, among others, set up:—Held, that, as 
the defendants adsolutely refused to carry 
out the contract, and denied their obligation 
to do so, the question whether there had been 
a tender in fact was immaterial, in an equity 
action such as this; and, therefore, the plain
tiffs were not obliged upon examination for 
discovery to answer questions as to the source 
from which they had obtained the money al
leged to have been tendered. The defendants 
also sought to examine the plaintiffs as to 
their means, to shew that they were persons 
of no means, which, it was contended, would 
be a circumstance to induce the Court to re
fuse to adjudge specific performance, even 
if the contract were proved :—Held, that the 
defendants were not entitled to such discov
ery, no such issue being raised upon the re
cord, and it not being alleged that the con
tract was entered into upon the belief or re
presentation that the plaintiffs were persons 
of means. Bentley v. Murphy, 21 Occ. N. 
590, 2 O. L. R. 665.

Action for Negligence —Defect in Ele
vator—Witness.]—In an action for damages 
for injuries alleged to have been caused by 
the defects of an elevator situated on the 
property of the defendants, the Court cannot 
allow the plaintiffs the privilege of hiivi ig 
the elevator inspected by a person whom they 
intend to call as a witness. Such an inspec- 
tion is not an expertise under art. 392, ('. 
P. C. : and it cannot be allowed under art. 
280. Gareau v. Montreal Street R. XV. Co., 
(J. R. 8 Q. B. 400. followed. Dubois v. Hors
fall, Q. R. 18 S. C. 138.

Action for Work and Labour—Ex
perts.]—In an action for the value of work 
done for the defendant to his house, where 
he complains of bad workmanship and alleges 
that he will be obliged to spend a certain sum 
to put the work done in good condition, the 
plaintiff cannot have an order to enter the 
defendant’s house with experts to examine 
the work done. Adams v. Prcjent. 3 Q- P- 
R. 510.

Inspection of Defendants' Premises
I —Survey and plan—Rule 571. Helliirdl v. 
I City Dairy Co., 6 O. XV. R. 480.

Machine in Dispute—Order for Produc
tion—Deposit to Cover Expense.]—XX'hen an 
action is brought to vevendicate a machine 

i which the defendant says is In his factory, 
but which the bailiff charged with the writ 
has been unable to find or seize, the Court 
is without power to order the defendant to 
exhibit the machine in his premises, because 
art. 289, C. P., does not authorize a com
pulsory entry on the premises of a party. 
Gareau v. Montreal Street R. XX-. Co., 1 V-
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P. It. 506, followed. The Court will not, 
in such a case, order the defendant to bring 
the machine to Court, because such a course 
would subject him to expense which he is not 
iwund to bear. Nevertheless, an order for 
inspection will be granted in such a case, or
dering the defendant to bring the machine to 
Court, when the plaintiff has deposited an 
amount sufficient to cover the expense of re
moval. bnitcd Shoe Machinery Co. v. Caron,
ti tj. V. It. 100.

III. Interrogatories.

Absence of Defendant — Delay—For
eign Commission,J—In case of absence of the 
defendant, the attorney upon whom service 
of interrogatories sur faits et articles has 
boon made may demand a delay in order that 
his client may appear and reply, or ask that 
the plaintiff shall interrogate tlit? defendant 
upon a commission rogatory, in default of 
which the faits et articles will be taken pro 
confessis. llall v. Fenton, 4 Q. P. It. 344.

Answer—Reference to .Insiter of Co-de
fendant—Except ions.]—To an interrogatory 
to set out particulars of a claim of debt by 
the defendant C. against the defendant com
pany, the defendant C. answered that he be
lieved that schedules ( which contained. the 
information sought) attached to the answer 
of the defendant company were true :—Held, 
allowing an exception for insufficiency, that, 
the interrogatory relating to a matter within 
the defendant’s knowledge, he should have 
made positive oath of the correctness of the 
schedules, or that they were correct to the 
best of his knowledge, information, and be
lief, accounting for his inability to swear 
positively to their correctness. Lodge v. Cal
ma, 25 Occ. N. 80, N. 11. Eq. 100.

Am, .vers — Exceptions — Costs—Will-] 
—The bill alleged that the testator by his 
will bequeathed a fourth part of his estate 
to be divided equally among the four children 
of his son who were living at the d > of the 
will; that the plaintiff was one of >e chil
dren, and a beneficiary under the will. The 
defendants, trustees under the will, to inter
rogatories whether the plaintiff was not one 
of the four children of the sou mentioned in
the win. and living at the date thereof, and
beneficially entitled thereunder to some and 
what interest in the estate, after admitting 
the will, answered that they did not know 
that the plaintiff was one of the children of 
the sou, that she was living at the date of 
the will, and that she was beneficially entitled 
to an interest in the estate, although they 
were so informed and believed :—Held, suffi
cient. Specific information should be given 
in answers upon facts within the knowledge 
of the party answering, and the matter should 
not be left to inference. Where some excep
tions were allowed, and others overruled, costs 
were allowed to each party. Crosby v. Tay
lor, 24 Occ. X. 241, 2 N. B. Eq. Reps. 511.

Company — Officer.] — Interrogatories 
must be addressed to a corporation which is 
a party to the action, and not to one of its 
officers, bambe v. Electric Fire Proofing Co. 
of found,,, fi Q. p. r. 397.

D-19

Default — Pleading.] — A defendant in 
default for a reply to interrogatories sur 
faits et articles cannot obtain permission to 
plead until he has been relieved from his de
fault. llall v. Fenton, 4 Q. P. It. 356.

Ex Parte Order.]—Summons by the de
fendants to set aside an ex parte order giving 
the plaintiffs leave to deliver interrogatories 
to be answered by the defendants’ manager : 
—Held, discharging the summons, that an 
order for leave to deliver interrogatories un
der Order XIII., Rule 6, may be made ex 
parte. Charles T. Daily Co. v. British Col
umbia Market Co., 21 Occ. N. 321. 8 B. C. 
R. 1.

Judgment on, for Default of Answer
Discretion,] The Court has a discretion 

as to admitting interrogatories upon default 
to appear and answer them, and is not im
peratively obliged to admit them upon such 
default. Caron v. Uaudet, 6 Q. P. R. 105.

Order for—Amendment.]—An order for 
interrogatories “ sur faits et articles,” signed 

I by the protbouotary, may be amended by him 
! only. Tongas v. Quinn, 7 Q. P. It. 34.

Penal Action.]—The defendant in an ac
tion qui tam for a penalty under art. 5630, 
R. S. Q., is not bound to respond to interro
gatories sur faits et articles; and in this 
case a motion to take the interrogatories pro 

i confessis was dismissed, but without costs.I Rossignol v. Morel, 3 Q. P. R. 407.
Secretary of Corporation - Authority 

! to Answer.]—The answers of the secretary 
; of a corporation to interrogatories sur faits 

et articles will be struck om of tin- record if 
lie has not been authorized by the corporation 
to answer; a delay should be granted to al
low the secretary to renew his answers after 
having procured the necessary authorization. 
Dumont v. College of Physicians and Sur
geons of Quebec, 4 Q. P. It. 81.

Service Abroad—.S' tut u te—Repeal—A h - 
su'ers—Capias.]—The provisions contained in 
s.-s. 6 of s. 63 of s. 83 of the Revised Statutes 
of Lower Canada is abrogated. 2. A party 
who is served in Ontario with interrogatories, 
and at the same time accepts conduct money, 
thereby consents to go to the place where he 
is summoned to answer the interrogatories, 
and cannot oppose a motion to have the. in
terrogatories taken pro confessis if he cloes 

| not so answer. 3. Interrogatories may he 
served, in an action in which a capias Is is- 

j sued, immediately after the filing of a peti- 
1 tion to quasli the capias. Carbonneau v. Ber

nard, 6 Q. P. R. 301).

IV. Physical Examination.
Bodily Injuries — Accident.] — In an 

[ action to recover damages for bodily injuries 
resulting from an accident, the Court lias no 
power to order the plaintiff to submit him
self to a physical examination by a surgeon, 
if he refuses to do so. Mousseau v. City of 
Montreal, 4 Q. P. It. 38.

Bodily Injuries—Assault.]—In an action 
to recover damages for bodily injuries caused 
in an assault the Court will order the plain
tiff to submit himself to surgical examina
tion. Baxter v. Davis, 4 Q. P. R. 153.
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V. Pboduction or Documents.

Action for Penalties. |—It is improper 
in an action to recover penalties under the 
Kxtra-Provincial Corporations Act. 03 V. c. 
24 (O.l, to issue the usual praecipe order for 
production of documents by the defendants. 
Such an order having been issued, it was 
held that the defendants were not bound to 
tile uu affidavit and claim privilege, but were 
entitled to have the order set aside. John- 
ut on v. London and Paris Exchange, 23 Occ. 
N. 245. 0 O. L. E. 49, 2 O. W. It. 4(18. 492, 
501.

Affidavit — Copy of Document.]—Under 
53 V. c. 4, s. 00, and form 10, un affidavit of 
discovery should negative possession of a 
copy of a document. Harden v. Howard, 
{So. 2), 23 Occ. N. 206.

Affidavit — Defunct company—Account
ant. Waterall v. Ionian Petroleum Co., 6 O. 
W. R. 740.

Affidavit — Identification and description 
- -Schedules—Mortgages. Farmers' L. and 8. 
Co. v. Scott. 2 O. W. R. 23.

Affidavit — materiality — Examination 
of Parties—8cope of—Contents of Document ,
-Costs of Examination. |—The plaintiff al- 1 

leged a contract of partnership with the de- | 
fendant J. for the promotion of a company 
to buy plant and carry on a manufacturing 
business, and that the defendants It. and C. 
had maliciously caused a breach of the part
nership contract : he claimed an account and 
damages. The defendant It., on examination 
for discovery, said that he had obtained agree
ments to sell from various companies, which 
were afterwards assigned to a newly incor
porated company, not a party to this action. 
The plaintiff alleged that these agreements 
were, in fraud of him, substituted with vari
ations, for agreements previously entered into 
between the same companies and J. : also that 
R. and C. paid $20.000 to J. to induce him 
to act with them : and it appeared from IVs 
examination that he and C. drew a cheque 
upon their bank account in favour of J., 
which was paid :—Held, that the agreements 
and the cheque and a memorandum prepared 
by R. were material to the plaintiff's case, 
and should l>e produced or accounted for in 
the defendants’ affidavits of documents. 2. 
That R. and O. ought not, as a matter of 
discretion, to be ordered to disclose facts 
which would become material only when the 
plaintiff should have established his right to 
damages. 3. That the plaintiff was entitled 
to know from It. and C. whether they paid 
money to J.; whether it was their own money, 
or. if not, whose it was ; and for what it was 
paid. 4. That the plaintiff was entitled to 
know the amount paid by It. and C. to the 
M. company for their business, it being al
leged by the plaintiff that he and J. had ob
tained a prior option upon It. 5. That the 
plaintiff was entitled to know from C. the 
nature of the agreements made for the pur
chase of the properties; if they were in writ
ing, and he had access to them in his capa
city of director of the company which was 
formed, he should inform himself of their 
contents so as to be able to answer as to 
them, or should produce copies ; but, if he had 
no right of access, he was not bound to state 
his mere recollection of them :—Semble, that

I where an examination is unnecessarily long, 
the costs of it should be entirely disallowed. 
Decision of Meredith, C.J., 22 Occ. N. 117 
varied. Evans v. Jaffray, 22 Occ. N. 133. 
3 O. L. R. 327, 1 O. W. It. 29, 158, 2 O. W. 
R. 678, 3 O. W. R. 877, 0 O. W. It. 733.

Affidavit — Necessity for—Agent'* Com 
j mission.]—In an action for compensation for 
i services rendered in finding a purchaser *or 
! property, where one of the defendants is u 
' corporation, and must have under its control 
j all records, proceedings, and correspondence, 
j if any exist, relating to communications with 
| the other defendant, it is impossible to say.

under all the circumstances, that discovery 
j was not necessary or might not be helpful in 

the trial, and an affidavit of documents will 
therefore be ordered. Wood v. Dorhiniun 
Lumber Co., 37 N. S. Reps. 250.

Affidavit on Production -Documents
'■ Delating to Plaintiff’s Title—Protection.]— 

The plaintiff’s manager made an affidavit on 
production of documents in which he objected 
to produce a certain agreement (referred to 

! in the statement of claim); between the pi [in- 
j tiffs and their assignors whereby the pro- 
! pert.v in question in the action was assigned 

to the plaintiffs ; on the ground that such 
document “ relates exclusively to the ti' of 
the plaintiffs and to the case of the plaintiffs 
in this action, and not to the case of the de
fendants, nor does the said document tend to 
support the defendants’ case, nor does it, to 
the best of my knowledge, information, and 
belief, contain anything impeaching (lie ease 
of the plaintiffs Held, not sufficient to pro- 

I tect the document from production. Combe 
j v. Corporation of I/yndon, 1 Y. & C. C. C. 
j 031, followed. Quliter v. Heatly, 23 Ch. D. 

42, specially referred to. Diamond Mutch Co. 
v. Hawkesbury Lumber Co., 21 Occ. N. 342. 
1 O. I* R. 577.

Affidavit — Order.] — Where inspection 
is sought of documents supposed to he in the 
possession of the opposite party, an order 
should be obtained under s. 59 of 53 V. c. 4. 
for discovery by affidavit as to what docu
ments are in the opposite party’s possession, 
when an order may be made und. r s. 61 for 
their production. Cushing Sulphite Co. v. 
Cushing. 23 Occ. N. 158. J N. B. Bq. Reps. 
458.

Affidavit — Partnership — Account — 
Special agreement — Master and servant— 
Protit sharing—State ut furnished by mas
ter—Impeaching for fraud. Cutten v. Mit
chell, 6 O. W. R. 497, 552. 10 O. L. II 734

Affidavits - Privilege—Confidential com
munications — Solicitor and client. Hall v. 
Laplante, 2 O. W. R. 490.

Affidavit — Privilege—Confidential Com
munications—Solicitor and Client.] —There 
has been a progressive development of the 
particularity required in the description of 
correspondence between a solicitor and his 
client in order that it may be protected from 
discovery by reason of privilege. As the am- 
davit on production cannot lie contradicted, 
the grounds upon which the privilege is 
claimed must be set forth explicitly and fully, 
so that the Court may judge as to wnetner 
the documents so described are properly witn- 
held from production. The affidavit must not
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only state that the correspondence is confi
dential and of a professional character, but 
the nature of it must be set forth, without 
any ambiguity whatever, in order that there 
mav be no doubt as to its being privileged. 
Where the solicitors were acting as agents 
for the sale of defendant’s land in question 
in this action, shortly before the first of the 
letters for which the defendant claimed privi
lege was written :—Held, that the defendant, 
in order to protect the correspondence, should 
give some more definite description of it than 
that it was written “in reference to the mat
ters which are now in question in this ac
tion.” Gardner v. Irwin, 4 Ex. 1). 49, O'Shea 
v. Wood, [1891 ] P. 280, and Ainsworth v. 
Wilding, [1900J 2 Ch. 315, followed. Clcrgue 
v. McKay. 22 Occ. N. 04, 148. 102, 3 O. L. 
R. W, 478. 1 O. W. K. 178. 241, 2 O. W. It. 
047, 3 O. W. It. 800.

Appeal — Discretion.]—An appeal from 
the decision of Weatherbe, J., refusing the 
plaintiff's application for discovery of docu
ments. The defendants contended that there 
was nothing to indicate the existence of any 
documents to be discovered, and also that 
there was no appeal, the order being discre
tionary with the Judge below :—Held, that 
an appeal can be asserted in such cases ; and 
that the Judge below erred in refusing dis
covery. Wood v. Dominion Lumber Co., 24 
Occ. N. 238.

Better Affidavit.)—Murphy v. Lake Eric 
and Detroit River R. W. Co., 1 O. W. R. 
827, 2 O. W. R. 444.

Breach of Contract—Correspondence re
lating to similar contracts. Denison v. Tay
lor. 2 O. W. R. 380, 409.

Correspondence after Action Begun
Information for defence—Privilege-- Ex

amination for discovery—Undertaking to pro
duce. slater Shoe Co. v. Wilkinson, 1 O. XV. 
R. 591.

English Practice—Payment of costs of 
discovery—Incorporated company—Selection 
of officer to make affidavit on production. 
Canadian Hank of Commerce V. Carbonneau 
(Ï.T.), 1 W. L. R. 202, 399.

Identification — Description in Affida- 
''M—Where discovery of documents is made, 
' is not enough to make them up in sealed 

bundles marked A and R, but the documents 
must be identified by a mark or number and 
so described in the affidavit. Cushing Sul
phite Co. v. Cushing, 23 Occ. N. 231. 2 N. B. 
BQ. Iieps. 400.

Letters — Privilege — Contracts similar 
to that in question—Trade combination—Se
curity for costs—Increase in amount—Dis
cretion. Casein Co. v. Uunsley, 3 O. W. R. 
». 178. 255, 412.

Letters between Solicitor and Client
—■rnvilcge.] —Letters passing between a so- 
hcitor and his client, who was the common 
Rrantor of the plaintiff and defendant, in re
spect to the property in dispute, which had 
Passed into the irossession of the defendant 
trorn the executor of the writer, after his de- 
oease. are not privileged from production. 

v- Buck, 22 Occ. N. 374, 4 O. L. R.

Mortgage — Estoppel — Fraud — Dis- 
I covery limited as to date by affidavit on pro- 
' duction — Account — Preliminary issue — 

Better affidavit. Canadian Bank of Com- 
merci v. McDonald (Y.T.), 1 W. L. R. 271,

, 500.
Motion—Xtccssity for.] — A defendant 

I cannot demand, by motion, the production of 
the documents invoked by the plaintiff in 

! support of his claim, the plaintiff not being 
in a position to proceed with his action until 

! such documents have been produced. Lcmay 
v. Labclle, 4 Q. P. It. 189.

Motion to Compel—Documents Relied 
on by Plaintiff—Pleading.]—A defendant not 
being bound to plead to the action whilst 
documents invoked by the plaintiff are not 

i produced, a motion to compel production of 
i such documents is idle (inutile). Montreal 

Watch Case Co. v. Imperial Dutton Works, 
Limited. 7 Q. P. R. 279.

Non-materiality of Documents—/'or- 
| cign Commission—Inspection.]—Where dis- 
j covery, ns distinguished from production for 

the purpose of inspection, of documents, is 
sought, an affidavit of such documents must 
In1 given, though their production when np- 

i plied for could he successfully opposed on 
i the ground of immateriality. Documents 

within the jurisdiction of the Court will not 
be ordered to be produced before a commission
er for taking evidence abroad except in very 
special circumstances. Where inspection of 
documents had been given by consent, an ap
plication to the Court for further inspection 
was granted, and the Court declined to give 
effect, as too technical, to an objection that a 
demand in writing for inspection had not been 
made prior to the application to the Court. 
Cushing Sulphite Co. v. Cushing. 23 Occ. N. 
231, 2 N. B. Eq. Reps. 409, 472.

Order for — Default — Proof of—Con
tempt of Court—Attachment.] — Before an 
attachment can be issued for contempt in not 
producing documents for inspection on an ex- 

! amination for discovery, an order for produc
tion for inspection has to be made. An order 
for production of books for inspection must 

1 state the time, or time after service thereof,
! within which the books are to be produced, 
i and the copy thereof served must be indorsed 
j with notice of the consequence of neglect or 

refusal to obey the same. Smith v. McKay.
, 4 Terr. L. R. 202.

Order for Production — Motion to Dis- 
I miss Action—Indorsement of Notice.] — In 

order that a party taking out an order for 
discovery may invoke the provisions of s. 184, 

1 J. O. *1893, though only with the object of 
j having a plaintiff’s action dismissed or a de

fendant’s defence struck out, the order must 
be indorsed in accordance with s. 311. Doidge 
v. Town of Regina (No. 2), 2 Terr. L. R.

! 337.
Ownership of Land—Filing of Docu

ments of Title.]—A party who alleges that 
he is the owner of certain land, without al
leging title or proofs in support of his alle
gation, will not be ordered, upon motion to 

j that effect, to file his document of title to 
j the property, and proceedings will not be sus- 
j pended in order to compel him to file such 

documents. Molson v. City of Montreal. 5 
1 Q. P. R. 339.
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Penalty.]—Johnston v. London and Paris 
Exchange, 6 O. L. R. 49, 2 O. W. It. 468, 
492. 301.

Place of Production.]—Where an order 
has been made for the product.on of docu
ment, the document should be produced In the 
city or town in which the writ was issued, 
but a Judge has a discretionary power to 
order production somewhere else to prevent 
inconvenience and prejudice to a party's busi
ness operations. Davies-Wayward Mill and 
Land (Jo. v. Buchanan, 24 Occ. N. 107, 10 
13. <J. R. 176.

Practice —Application to Dismiss Action 
—Failure to Indorse Notice on Order.] — 
Rule 330 applies to orders for discovery of 
documents, not only where the remedv sought 
for non-compliance is attachment, but also 
where the remedy sought is dismissal of the 
action or striking out of the defence. Where 
therefore a copy of such an order served was 
not indorsed as provided, an application to 
dismiss the action for non-compliance with 
the order was refused. Leadley v. Gaels, 5 
Terr. L. R. 484.

Privilege — Contemplated litigation — 
Aflidavit on production. F. T. James Go. V. 
Dominion Express Co., 4 O. W. It. 418.

Privilege — Information and documents 
obtained before action. London Life Ins. 
Go. v. Molsons Bank, 1 O. W. R. 467, 2 0. 
W. R. 34, 3 O. W. R. 858.

Privilege—Reports of officers of company 
—Contradictory affidavit on production—Ex
amination of officer of company — Affidavit 
made by a different officer. Bain v. Cana
dian Pacific II. W. Co. (Man.), 2 W. La R. 
235.

Privilege—Solicitor and Client—Fraud.]
There is no valid claim of privilege1 in re

gard to the production of documents passing 
between solicitor and client, when the trans
action impeached is charged to be based upon 
fraud. Williams v. Quebrada Railway. Land, 
and Copper Co., 11895] 2 Cb. 751, followed. 
And where the action was by a mortgagor to 
set aside as fraudulent a sale under the power 
in the mortgage and for redemption :—Held, 
that an admission made by one of the de
fendants, though sufficient to entitle the plain
tiff to redeem, not being of efficacy against 
some of the other defendants, did not remove 
the issue of fraud from the record so as to 
enable the defendant making the admission to 
escape discovery. Smith v. Hunt, 21 Occ. N. 
237, 1 O. L. R. 334.

Production of Documents Privilege— 
Evidence Produced in Contemplation of Liti
gation.]—Appeal by plaintiffs from order of 
local Judge at Perth requiring plaintiffs to 
file a further and better affidavit on produc
tion. Defendants were owners of land 
through which a roadway runs, and the ques
tion to be determined in the action was 
whether such roadway was a public highway 
or not :—Held, that defendants were not en
titled to such production and inspection. 
While the information was not obtained for 
the purpose of supporting an action expressly 
contemplated at the time the instructions were 
given to the solicitors, it must have been 
contemplated at the time the instructions were

given to the solicitors, that if the report of 
the solicitors was that a highway existed, an 
action would be brought against the défend
ants for obstructing it, if they persisted in 
disputing that it was a highway, in vhich 
event the information obtained by the soli
citors would be necessary to assist them in 
prosecuting such action. The immediate pur
pose of the information was to aid the soli
citors in forming an opinion as to the legal 
rights of plaintiffs in reference to the road, 
and such information obtained by the solici
tors for that purpose was privileged from 
production in an action brought as the result 
of the opinion formed by the solicitors. 
Southwark v. Quick, 3 Q. B. D. 315; Leroyd 
v. Halifax, [1895] 1 Ch. 686.] The appeal 
allowed, with costs to the successful party 
in the action. Township of Elmslcy v. Mil
ler, 5 O. W. R. 651. 717. 10 O. L. It. 343.

Railway—Affidavit on Production made by 
Officer —■ Groan-examination on — Claim of 
Privilege — Reports of Officials Respecting 
Aècidcnt—Duty of Officer to Inform Himself 
—Disclosing Names of Witnesses.]—Reports 
made by the employees of a railway com
pany to their superior officers in accordance 
with its rules concerning an accident result
ing in death, and immediately thereafter, are 
not privileged from production in an action 
against the company for damages arising out 
of the accident, if they were made in the dis
charge of the regular duties of such employees 
and for the purpose of furnishing to their 
superiors information as to the accident itself, 
and were not furnished merely as materials 
from which the solicitor of the company might 
make up a brief, and an officer of the com
pany who has made an affidavit on production 
of documents, must, on his cross-examination 
on such affidavit, furnish such information 
concerning them that the Court may be in a 
position to decide, on a further motion 
whether they are privileged or not. If any or" 
the information sought on such examination, 
and to which the plaintiff is entitled, is not 
within the knowledge of the deponent, he must 
ascertain the facts and f ive the information. 
That the names of sot „• of the defendants 
witnesses would be dl losed if the questions 
were answered, is not u sufficient re .son for 
refusing to answer. Questions as te whether 
reports had been sent in ns to the condition 
of the locomative before the accident. Rdd ®8 
to repairs thereto, must also be answered. 
Savage v. Canadian Pacific R. W. Co.. 1-» 
Man. L. R. 401, 1 W. L. R. 441.

Railway Company — Accident—Report» 
of Servants—Privilege.]—A company sued in 
damages on account of an accident may be 
compelled to produce at the trial all reports 
of the accident made by its employees in the 
ordinary course of their business, or of their 
duty, but not its reports made at the request 
or instance of its solicitor, in answer to in
quiries made by the latter, with a view to 
and in contemplation of anticipated J't'f1" 
tion. Stocker v. Canadian Pacific R. W. to.. 
5 Q. P. It. 117.

Relevancy — Denial — Sufficiency of Affi
davit.]—When a party to an action has made 
and filed an affidavit on production of docu
ments, in the ordinary form, in obedience t 
an order to produce served upon him, tne 
opposite party must be satisfied with sue 
affidavit unless he can shew, from 
or former statements on oath of the aman,
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that there is a reasonable suspicion that he 
has in his possession or power other docu
ments relating to the matters in question.— 
The party seeking discovery cannot get an 
order for a better affidavit merely by shewing 
that there are in the possession or power of 
the opposite party letters or other documents 
not mentioned in the affidavit which might 
'«ntain relevant matter, in the face of the 
statement in the affidavit that there are none 
such. Muir v. Alexander, 24 Occ. N. 410, 15 
Man. L R. 103.

and reserving the recourse of the plaintiff for 
the balance of the amount claimed. Laplante 
v. De Lery Macdonald, U Q. P. R. 4G3.

No Reasonable Cause of Action—Dis
missal of servant — Mechanics' lieu-—Com
pany. Berridge v. Hawes, 2 O. W. R. 619. 
741.

Want of Prosecution -Excuse for delay 
—Merits—Locus pœnitentiæ—Terms. Strat
ford v. Young. 3 0. W. 11. 02U, 780.

Security for Costs of Production —
English rules — Special provisions of Yukon 
rules — Practice. Canadian Bank of Com
merce v. Carbonncau (Y.T.), 1 W. L. It. 
1W2, 399.

Want of Prosecution—Excuse for delay 
— Poverty — Negotiations for settlement — 
Amendment — Statement of claim—Criminal 
conversation. Milloy v. Wellington, 3 O. W. 
It. 37, 501, 4 O. XV. 82, 0 O. W. R. 437.

Time tor—Particulars.]—If a plaintiff, at 
the time of the return of his action, does not 
tile the documents invoked in support of his 
demand, the defendant may make a motion 
for their production and for particulars. 
Thibault v. Poulin, Q. It. 21 S. C. 120.

Want of Prosecution—Negotiations for 
settlement—Several defendants. Burnham v. 
Hit*, 2 o. W. 1!. B8&

See Master in Chambers — Notice of 
Action—Payment out of Court—Public 
Morals—Trial.

DISCOVERY OF FRESH EVIDENCE. DISMISSAL OF SERVANT.
See Evidence. See Master and Servant.

DISCRIMINATION. DISQUALIFICATION.
See Assessment and Taxes — Constitu

tional Law—Municipal Corpobations.
See Justice of the Peace — Municipal 

Corporations.

DISMISSAL OF ACTION. DISQUALIFICATION OF CANDIDATE.

Default of Election under Order •—
Appeal—Extension of time for election after

I default. Bank of Hamilton v. Anderson, 2 
" W. R. 1127. 3 0. W. It. 301, 389, 709. 4
0. W. R. 140.

See Parliamentary Elections.

DISSOLUTION OF MARRIAGE.

Default of Statement of Claim —
I Practice — Time—Costs—Leave to proceed—
I Terms—Amendment. Thibodeau v. Lindsay.

2 0. W. R. 431.

See Husband and Wife.
______

1 n®elay *n D®llvery Statement of
1 Claim—Irregular delivery—Validating order
1 Possession of land—Improvements.

"V of Toronto v. Ramsden, City of Toronto
1 r. McDonell, 5 0. W. R. 381, 413.
I Delay in Going to Trial — Excuse —
1 Lea.ve, to proceed—Terms—Costs. Meldrum
1 v. Laid law, 5 0. W. R. 87.
1 to Proceed to Trial—Breach
1 n undertaking—Excuse for delay—Terms—
■ osts. Bayly v. Wellington Dressed Meats
■ llanrahan v. Wellington Dressed Meats
1 < 4 0. W. It. 203, 6 O. W. R. 725.

DISTRACTION OF COSTS.

See Costs—Solicitor.

DISTRESS.

Payr-.ent by Tenant after Distress 
to Mortgagee of Landlord — Distress 
Lawfully Begun—Continuation after Payment 
—Validity of Payment—Bailiff—Counterclaim 
— Costs of Distress — Costs of Action for 
Illegal Distress.]—Action by tenant against 
landlord and bailiff for an injunction restrain

1 .„,?r0ney, l»to Court — Order Per-
"M0 U \thdrawal—Recourse for Balance.]

1 after ?cVon not be dismissed on motion,
1 the .^gment has been rendered permitting
1 CmiM kDtl^L t0 w*thdraw the sum paid into 

art by the defendant to purchase peace,

ing defendants proceeding with a distress for 
rent, and for damages. Defendant Ireland, 
being the owner of n farm of‘90 acres in the 
township of Brighton conveyed it by wi y of 
mortgage to C. R. W. Bigga. and otners. 
trust Later defendant Ireland demised
the same premises, by lease under seal, to
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Inintiff for 5 years, at an annual rent of
IPO. Rent became in nr rear and landlord 

distrained. Landlord's mortgagee notified ten
ant to pay rent to him, as his mortgage was 
overdue, and threatened tenant with proceed
ings if he did not so pay him the rent. Un
der this compulsion tenant paid landlord’s 
mortgagee the rent due :—Held, the position 
was the same as if plaintiff, after defendant 
had distrained his goods, had paid the rent 
to the landlord himself. The distress was 
originally lawful, and the landlord was en
titled to retain it until, uot only the rent, but 
the costs of the distress, should be paid. Un
til payment of these plaintiff was not en
titled to any relief. Upon the question 
whether plaintiff was entitled to pay his 
rent to the mortgagees or not, the defendant 
Ireland failed. On the other hand defend
ants were entitled to lie paid their costs of 
distress before a replevin or injunction could 
properly lie granted, because the seizure and 
proceedings down i" the time plaintiff paid 
his rent to the mortgagees were proper and 
regular : and they were entitled to retain a 
sufficient quantity of the goods until the 
costs of distress were paid. In these circum
stances, there was no cause of action against 
the bailiff, and the action should he dismissed 
as against him. Puffer v. Ireland, 5 O. W. 
R. 447, 10 O. L. R. 87.

Sale of Land — Instalments of Purchase 
Money — Rent — Default — Construction of 
Deed.]—A deed by which the owner of land 
lets it for five years, the grantee to pay taxes 
assessments, and assurances, in which it 
stipulated that on default of payment with 
sixty days after the falling due of «■ 
yearly sale, the grantee will lose all a 
tage, is, in spite of its being called 
messe de vente et bail,” nothing but of
the land, voidable under certain co uns, 
and a distress in eviction by the grantor, 
claiming rent and an indemnity, will be dis
missed upon exception to the form, such action 
not being between landlord and tenant. 
Irving v. Monchamps, 3 Q. P. R. 430.

Sec Assessment ani> Taxes — Criminal 
Law—Landlord and Tenant—Mortgage.

DISTRIBUTION OF COSTS.

See Costs.

DISTRIBUTION OF ESTATES.

Ab-lntestate Succession Inventory ■— 
Notary,]—The choice of a notary to proceed 
to the inventory of an a h-intestate succession 
belongs to the most diligent party especially 
if another party, who has lmd the control of 
the estate for some time, has failed to com
plete the inventory ; however, the latter being 
the choice of the majority of the interested 
parties, will be appointed to assist the other 
notary in his inventory. Mallette v. Mallette. 
5 Q. P. R. 422.

Acceptance of Succession - - Renuncia
tion.]—An heir, who has accepted a succes
sion under benefit of inventory, cannot after
wards renounce to it. In re Mat him and 
Montreal Loan and Mortgage Co., 6 Q. P. 
R. 69.

Ascertainment of Next of Kin of
Intestate — Questions as to Legitimacy >,f 
Uterine Brother—Marriage Laws of Stir ,/ 
New York—Bigamous Marriage of \\ if, „< 
Absentee—Statutes — Presumptions.] - \

I tion for a declaration of plaintiffs' status and 
rights as next of kin of one George W. Ti»ld.

: who died intestate at Hamilton, leaving a - 
siderable fortune. Plaintiffs and det'eodnn, 
other than the company (administrai 

j were grandchildren of one Philinda Ellison.
1 whose matrimonial experiences give ris.- i»
| the question raised by defendants as t<. the 

legitimacy of plaintiffs' father, Parley Hunt 
the younger. P uda Ellison first married 

! one Gideon Todd in 1820. By him she I,.hi 
j issue Mary Ann Todd, the mother of defend

ants. and George W. Todd, the intestate. In 
1824 Gideon Todd deserted his wife and 

| caused a story to he published that he lmd 
been drowned. Believing him dead, Philinda 
Todd in 1820 entered into marriage relut ions 
with Parley Hunt the elder, which continued 
until her death in 1833. Of this marriage 
Parley Hunt the younger was born in Novem
ber, 1829, more than 5 years after Gideon 
Todd had deserted his wife, who always r. 
mained unaware that he Was not in fact dead. 
He returned many years afterwards to his 
former home, in the State of New York, 
where all the parties were domiciled. The 

I estate of George W. Todd consisted entirely 
! of personalty. Parley Hunt the youn . we 

♦ora in November, 1829, and died in 18hti. 
On 3rd May, 1895, the legislature of the State 
of New York passed the following statute, 
chaptered 531 of the laws of that year:—
“ 1. All illegitimate children, whose parents 
have heretofore intermarried, or shall hen- 
after intermarry, shall thereby become leni 
timatized and shall be considered légitimai» 
foe all purposes. Such children shall enjoy 
all the rights and privileges of légitimât» 
children. Provided, however, that vested in
terests in estates shall not be divested or 
affected by this Act. 2. All Acts and parts of 
Acts inconsistent with this Act are hereby 
repealed. 3. This Act shall take effect imtrn 
diately.” There could be in 1895 no vested 
interests in the estate of George W. Todd, 
who did not die until 1903. Nemo est hares 
viventis. The proviso in s. 1, therefore, does 
not, for the purposes of this case, exclude 
Parley Hunt the younger from the beneficent 
operation of the statute. Although illegiti
mate when born, the subsequent intermarriage 
of his parents in 1830 legitimatized him for 
nil purposes. IIis issue can, therefore, claim 
through him as a half brother of the intes
tate George W. Todd. Judgment entered de
claring plaintiffs to be of the next of kin of 
George W. Todd, deceased, and for payment 
to them of their costs of this action by de
fendants other than the Trusts and Guarantee 
Co., who will have their costs as between 
solicitor and client out of the estate of the 
intestate. Hunt v. Trusts and (Juarastre 
Co.. 5 O. W. R. 405, 6 O. W. R. 1024, 10 
O. L. R. 147.

Contestation of Collocation Lcavt w
File after Time—Affidavit.]—Where a mon»» 
for leave to file, after the time has expire'', 
a contestation of collocation, has been dis
missed because the contestation is not aceo'»’ 
panied by an affidavit, it Is not sufficient 
for the contesting party to file such affidavit, 
but he must apply to the Court for 
file a contestation supported by an amdaui- 
Labette v. Ouimet, 5 Q. P. R. 232.
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Devolution of Estates Act—Collateral

Relut ions—Per Capita Distribution — Half- 
blood — Double-blood.] — An intestate was 
possessed of both real and personal property, 
and left no wife, child, father, mother, uncle, 
or aunt. His next of kin were cousins, some 
of whom were the children of his father’s half 
brother, and one of whom was the niece both 
of his father and mother :—Held, that the 
estate should be distributed equally among 
the cousins. Under the Devolution of 
Estates Act the whole estate is to be distri
buted as personal property is now distribu
table. Collateral relai.ves. in the same degree 
of kinship take equally in their own rights, 
not by way of representation ; those of the 
half blood take equally with those of the 
whole blood, and those of the double blood 
take no more. In re Adams, 24 Occ. N. 59, 0 
0. L. R. 097, 2 O.W. R. 1160.

Devolution of Estates Act — Relatives 
of the Half Blood.]—In the distribution un
der the Devolution of Estates Act of the real 
and personal estate of an intestate, brothers 
and listen of the half blood share equally 
with those of the whole blood. In re Wanner,
U Occ. v lb, «; O. L it. 680, 2 O. W. it.
10W.

Intestacy — Next of Kin—Ascertainment 
—First Cousins once Removed.]—Application 
by the administrator of the estate of Isabella 
McEachreu, deceased, for an order for the 
administration and distribution of her said 
estate, consisting of about $3,000 personalty 
and $300 realty, which came to her on the 
part of neither parent. Isabella McEachren 
died intestate and unmarried. There were 2 
daughters of a deceased sister of the intes
tate's father and 10 or more grandchildren 
Of the deceased brothers and sisters of the 
intestate’s mother The intestate’s father and 
mother were dead. No brothers or sisters, 
or children of such, survived her. The <iuvs- 
li'ui was whether the 10 grandchildren of 
die brothers and sisters of the intestate’s 
mother, were entitled to participate, by repre
sentation of their deceased parents, with 
the 2 daughters of the deceased sister of the 
intestate’s father, in the distribution of the 
estate. Falconbridge, C.J., : — Held, that 
there was no representation of collaterals of 
this class, and that the 2 daughters of the 
deceased sister of the intestate’s father took 
t" the exclusion of the 10 grandchildren of 
the deceased brothers and sisters of the in
testate's mother. The Statute of Charles, 
Mug in force here, was applicable to the pre
sent case. The word “ prospectively ” in sec.

of the Devolution of Estates Act does 
not exclude the operation of the Statute 
of Charles by making applicable secs. 38 to 

of the Devolution of Estates Act to de- 
*-ents subsequent to 1880, the word having 
reference to the period prospectively from 
H52 to 1880. Re McEachren, 6 O. W. II. 

3*3, 10 O. L. R. 499.

Intestacy — Next of kin—Action for 
administration—Issue as to legitimacy—Ad
ministratrix—Costs. Wall v. Wall, 5 O.
W. R. 508. ,

Intestate's Estate—Rights of Widow— 
•Second Husband and Child—Devolution of 
t-states Ordinance — Married Women's Pro- 
irrly Ordinance—Land Titles Act—Imperial 
intestates' Estates Act.]—The Devolution of

Estates Ordinance, e. 13 of 1901 (assented 
to 12th July, 1901), provides :—"1. The 
property of any man hereafter dying intes
tate and leaving a widow, but no issue, shall 
belong to such widow, absolutely and exclu
sively, provided that prior to his death such 
widow had not left him and lived in adul
tery after leaving him. 2. This section shall 
apply to the property of any person who died 
before the date of the coming into force of 
this Ordinance, in case no portion of the 
estate of such person has been distributed 
—Held, that s.-s. 2 does not apply to a 
case where the widow died previously to the 
passing of the Ordinance, although no por
tion of the estate of the deceased husband 
had been distributed at the time of its pass
ing. The Ordinance respecting the personal 
property ->t' married women. C. < >. 1808, c. 
47, provides that “ a married woman shall 
in respect of personal property be under no 
disabilities whatsoever heretofore existing by 
reason of her coverture or otherwise, but shall 
in respect of the same have all the rights 
and be subject to all the liabilities of a 
feme sole:*'—Held, that notwithstanding this 
provision a husband is entitled to the whole 
of his deceased intestate wife’s undisposed 
of personal property upon taking out 
letters of administration. Section 3 of 
the I .and Titles Act, 18ÎM, 57 & .18 V. e. 
28 (D.), which provides that "land in the 
Territories shall go to the personal repre
sentatives of the deceased owner thereof in 
the same manner as personal estate now goes, 
and be dealt with and distributed as per
sonal estate," does not convert realty Into 
personalty, but refers only to the manner of 
distribution. The Imptyial Intestates’ Es
tates Act, 53 & 54 V. c. 29, Is not in force 
in the Territories. Where, therefore, S. died 
on the 24th December, 1899, intestate and 
without issue, leaving as his next of kin his 
father, and also his widow, who having mar
ried It., died on the 22nd April, 1901, leaving 
a child by It., the property of S. was direct
ed to be distributed as follows:—One-half 
of the personal property to the deceased’s 
father and the other half to It. for his own 
benefit, on his taking out administration to 
his deceased wife : one-lmlf of the real pro
perty to the deceased’s father and the other 
half to the administrator of the widow’s 
estate to be distributed, one-third to It. and 
two-thirds to her child. In re Steidel, 5 
Terr. L. R. 303.

Judgment — Contestation — Motion to 
Set Aside—Preliminary Exception—Deposit 
—Creditor.]—A motion to set aside a con
testation of a judgment of distribution is 
a preliminary exception, and must be accom
panied by the deposit mentioned in Art, 105. 
C. I*. 2. A party making such a motion
will be permitted to make a deposit upon 
giving notice of it to the opposite party. 3. 
The contestation of a judgment of distri
bution by a creditor, who has not filed his 
claim, will be set aside if it is not accom
panied by the deposit required by Art, 674, 
U, P. Labclle v. Ouimet, 5 Q. P. R. 160.

Legacy—.S'aisie-Conscrvatoirc.]—A legatee 
is not entitled to issue a saisie-conservatoire 
where lie alleges simply that he has good 
grounds for claiming the amount of his lega
cy and for bringing into the custody of the 
Court all movables and money belonging to 
the estate of the deceased. Rochon v. David, 
6 Q. P. R. 290.
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Legitimation of Bastard — Heirship 

of Parent.]—A father is one of the heirs of 
his natural child legitimated by u subsequent 
marriage with the child's mother. Lamoureux 
v. Ay mar d, Q. It. 24 S. C. 24, 5 Q. P. It. 
432.

Opposition — Collocation of Manied 
Woman—Personal Service—Judgment,]—An 
opposition in distribution against the placing 
on the list of a woman who lives apart from 
her husband, must be served upon her and 
not upon her husband only. 2. A colloca
tion which has been confirmed constitutes 
u judgment which cannot be attacked by an 
opposition in distribution. Décary v. Bro dit 
Pominvi <, 5 Q. P. It. 203.

Personalty—Next of Kin — Married 
Women’s Property Act.]—Where a child dies 
intestate and unmarried entitled to personal 
estate, leaving a father, mother, brother, and 
sister, the father is entitled as the next of 
kin in the first degree to the whole of the 
personal estate exclusive of all others. This 
rule of construction, as to the distribution 
of personal property, has not been in any 
way altered by any provision of the Married 
Women’s Property Act, 1895. Lewin v. 
Le win, 36 N. B. Heps. 365.

Renunciation of Succession — Regis
tration—Residuary Legatee. 1—It is only in 
regard to third persons that the lack of re
gistration renders a renunciation to a suc
cession invalid, and in an action against 
a residuary legatee who renounces to the 
seccession after the expiry of the delays to 
make inventory and deliberate, and subse
quently pleads a renunciation to the succes
sion, the plaintiff cannot have such renuncia
tion set aside on the ground of non-registra
tion. Turner v. Renouf, 6 Q. P. R. 175. 
See also Renouf v. Turner, Q. R. 24 S. C. 
194.

Report — Dispensing with—Powers of 
Prothonotary.]—The power to pay the money 
without report of distribution is given to the 
prothonotary alone, and not to the Judge 
or Court, (/ravel v. Melaucon, 5 Q. P. R. 
388.

Report on — Collocation—Contestation 
—Evidence—Proceedings in Action.]—Upon 
a contestation of a collocation of a report 
on distribution, the Court will consider all 
the proceedings in the action subsequent to 
the writ of summons. Pelletier v. Michaud, 
Q. R. 20 8. C. 413.

Rival Claims to Succession—Dilapida
tion of Property—Remedy against—Sealing 
up—Curator. |—When the properly of a suc
cession is dilapidated or in danger of becom
ing so. the only remedy winch creditors or 
heirs have is to cause the property to be 
sealed up; they cannot, so long as the time 
for making an inventory and deliberating 
has not expired, where several persons are 
claiming the succession, obtain the appoint
ment of a curator. Lamoureux v. Aymard, 
Q. R. 24 8. C. 24. 5 Q. F. R. 432.

See Bankruptcy and Insolvency — De
volution of Estates Act — Dower 
—Execution — Executors and Ad
ministrators — Will.

DISTRICT COURTS, ONTARIO

See Courts.

DISTURBING PUBLIC MEETING.

See Criminal Law.

DITCHES.

See Water and Watercourses.

DIVIDENDS.

See Company.

DIVISION COURTS.

See Attachment of Debts — Bankruptcy 
and Insolvency—Courts—Limitation 
of Actions — Prohibition.

DIVISIONAL COURTS.

See Appeal—Courts.

DIVORCE.

See IIÎUSBAND AND WIFE.

DIVORCE COURT.

See Courts.

DOCK.

See Municipal Corporations.

DOCUMENTS.

See Criminal Law—Discovery—Evide #ce.

DOG.

Injury by — Scienter—Damages—Infant 
— Status of Tutor.]—Action of damages 
#nused to a minor by the bite of a dog. "be 
action was brought in the name of a tutor, 
duly appointed to the minor for that pur
pose. It appeared in evidence that the doc
tor's and chemist’s bills, which constituted 
the actual damage sued for, had. in fact, 
been partly paid by the father, and that the
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tutor had disbursed nothing. It was con
tended on behalf of the defendant that the 
action should be dismissed on the ground 
that it was not in evidence that the tutor 
(i.e. the plaintiff) had disbursed anything 
or had actually suffered any loss:—Held, 
that, as the father, if the tutor recovered 
damages, would have a claim against him 
for any sums he had disbursed for the minor 
as a result of the accident, it was immaterial 
whether anything had in fact already been 
paid by the tutor:—Held, further, that it 
was not incumbent upon the plaintiff to 
prove that the dog was n vicious dog. Hades 
v Ed in undson, 21 Occ. N. 444.

Injury by—Scienter — Findings of Jury 
—Damages—Misdirection.]—In an action to 
recover damages from the owner of a dog, 
which had bitten the plaintiff, a child a little 
over live years of age, the jury, in answer 
to questions, found that the dog had attempt
ed to bite one G. B., and that the defendant 
had knowledge of this before the plaintiff 
was bitten ; that the dog had never, before 
the injury to the plaintiff, evinced a cross, 
savage, or vicious disposition, to the know
ledge of the defendant : that the dog was in 
the habit of jumping upon or against peo
ple, and in such acts scratching them, and 
that the defendant knew this before the plain
tiff was injured ; that one of the acts of 
jumping on or against people referred to one 
W. B. ; that the defendant knew of it before 
the plaintiff was injured, and that the dog 
did not do it playfully ; that they considered 
that if G. B. had left the dog alone he would 
not have attempted to bite him:—Held, that 
the answers established that the defendant 
had kept the dog after he had knowledge 
that he was apt to do injury to mankind. 
The Judge, in charging the jury, told them 
that if they thought the scars on the plain
tiff's face, caused by the bite, were likely to 
be permanent, and that such lasting dis
figurement might effect her prospects of mak
ing a good marriage, they might consider such 
possible loss of marriage in assessing the 
damages:—Held, misdirection, as such dam
ages were too speculative and remote. The 
jury were further directed that in assessing 
the damages they might take into considera
tion the financial position of the defendant 
and the condition in life of the plaintiff:— 
Held, misdirection. Price v. Wright, 35 N. 
B. Reps. 26.

See Husband and Wife — Justice of the
Peace.

DOMICIL.

Change — Service of Process—Nullity— 
Prejudice.]—Where a young man of full 
nge who used to live with his father, but 
,‘t to pursue his studies in a foreign city 
tor a number of years, taking with him all 
uts effects with the exception of a few books 
used by him when a student : and proposes 
?n the completion of his studies to settle 
in one of several countries, and has no in- 
l iw r<>turn*n8 to his father's domicil, 
T 18 *10'd to have his domicil in such foreign 
fJJJ' ®D(t service at his father's domicil is 
■regular and null, and such nullity amounts 

to prejudice. Robert v. Dufresne. 7 Q. P.

Origin — Change — Intention — Proof 
of—Residence—Permanency of.]—The dorni- 

1 cil of origin adheres until a new domicil is av- 
| quired, and the onus of proving a change of 

domicil is on the party who alleges it . the 
change must be animo et facto, and the nui- 

! mus to abandon must be clearly and un- 
1 equivocally proved : although residence may 
| be decisive as to the factum, it is equivocal 

as regards the animus; the question Is one 
I of fact, to be determined by the particular 
1 circumstances of each case. Where a de- 
| ceased person (in respect of whose estate 

a question of his domicil at the time of 
his death arose in an action by his widow 
to obtain a share of it) had his domicil of 
origin in Ontario, but went to live in the 

rovince of Quebec upon a farm owned by 
is father:—-Held, upon the evidence, that 

! he had not so adopted the farm as his home 
as to effect a change of domicil. Coyne v. 
Ryan, 21 Occ. N. 41)8. (Affirmed by C. A., 
22, Occ. N. 12.)

Origin — Choice — Aban ment—Hus
band and Wife—Alimony—Writ of Summons 
—Service out of Jurisdiction — Rule 162 
(c).]—In an action for alimony the de
fendant was served with the writ of summons 
in November, 1900, in the State of California, 
where lie had gone to reside in September, 
1899. He was born in the State of Pennsyl
vania, and was married to the plaintiff in 
the State of New York in 1889. For seven 
or eight years before the marriage he had 
lived in Canada, most of the time in Ottawa. 
After the marriage the plaintiff and de
fendant went to Europe for several months, 
and afterwards resided for short periods at 
two places in different States in America. 
In 1891 they came to Canada, and bought 
property at a village in Ontario, which was 
their home from that time on, although dur
ing several winters then-after they went to 

| different places in the United States, where 
each did something to earn money, but al
ways came back to the Ontario home in the 
spring. The plaintiff still continued to re
side there, and said she never at any time 
had any intention of changing permanently 
her residence or place of abode. The de- 

. fendant swore that in September, 1899, he 
| sold all the property he had in Canada, and 
! went to the United States to reside, where 

he had ever since resided, was now residing, 
and intended to reside, and that he had no 
property of any kind in Ontario. The de- 

1 fendant had since going to California insti
tuted proceedings there against the plaintiff 

i for a divorce :—Held, that the defendant’s 
i domicil of origin was in the United States ;

that he acquired a domicil of choice in On- 
! tario ; that, upon the evidence, he had not 

abandoned that domicil ; and therefore he was 
still domiciled within Ontario, within the 
meaning of Rule 162 (c), and service of the 
writ upon him out of Ontario was permissi
ble. Bonbrighi v. Bonbright, 21 Occ. N. 
339, 497, 1 O. L. It. 029, 2 a L. R. 
249.
See Assessment and Taxes — Rills of 

Exchange and Promissory Notes — 
Contract — Courts — Fisheries — 
Ship — Statutes.

DOMINION JURISDICTION.
See Constitutional Law.
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DOMINION LANDS.

See Assessment and Taxes.

DOMINION LANDS ACT.

See Crown—Deed.

DONATIO INTER VIVOS.

See Gift.

DONATIO MORTIS CAUSA.

See Gift—Husband and Wife—Rf.venue.

DOWER.

Admeasurement of—Sum in Lieu of — 
Commissioners' Report—Motion to Confirm 
— Affidavits.] — finder 53 V. c. 4, s. 237. 
et seq., a widow will not be compelled to take 
money in lieu of land because such a course 
will be more satisfactory or profitable to the 
owner of the land subject to dower. Affida
vits upon questions of fact inquired of or 
relevant to an inquiry by commissioners 
to admeasure dower cannot bo read 
on a motion to confirm their re
port. In re Kearney, 21 Occ. N. 415, 2 N. 
B. Eq. Reps. 264.

Assignment by Infant Devisee—Exe
cutor—Devolution of Estates Act—Lease by 
husband. Allan v. Revcr, 4 O. L. R. 309, 
1 O. W. R. 459.

Bar —Infant Wife — Purchaser for Value 
—Consideration—Married Woman's Real Es
tate Act.]—A purchaser for value is one who 
obtains a property for a valuable, as dis
tinguished from a merely good, consideration ; 
and where there in no question of bona tides 
involved, the question of the adequacy of the 
consideration cannot be inquired into. Where 
a son, who had left his father’s farm, re
turned upon his father's request and promise 
of remuneration and helped the father to 
work the farm, and remained with him work
ing in that way upon a further request and 
promise of a conveyance, and the father after
wards married a girl under 15, and then 
conveyed a part of the farm to the son, the 
wife, who was still under 16, joining to 
bar her dower :—Held, that the consideration, 
having become executed by the son having 
done his part, was a eubetantial and valuable 
consideration sufficient to make the son a 
purchaser for value, within the meaning 
of s. 5 of the Married Woman’s Real Es
tate Act, R. S. O. 1897, c. 165; and there
fore, the wife having been found to have 
known what she was doing when she exe
cuted the release of dower, was not entitled 
to dower out of the land conveyed to the 
son. Judgment in 6 O. L. R. 259, 23 Occ. 
N. 285, 2 O. W. R. 099, affirmed. Crossett 
v. Haycock. 24 Occ. N. 310, 7 O. L. R. 655, 
3 O. W R. 616.

596
Bar in Mortgage—Release of Equity of 

Redemption — Release after Action.]—'The 
plaintiff joined with her husband in execut
ing a mortgage of land, aud released I,. ,• 
dower in due form. The defendant took an 
assignment of the mortgage, and, subsequent 
ly, received from the plaintiff's husband n 
release of his equity of redemption, in which 
the plaintiff did not join :—Held, that the 
plaintiff could not assert, a claim for dower 
against the defendant as long as the mort
gage remained on foot, her only remedy be
ing to redeem. As to a release executed 
by the defendant after the commencement 
of the action, the plaintiff's right must he 
determined by the condition of things exist
ing at the time of action brought. Thompson 
v. Thompson, 37 N. S. Reps. 242.

Customary Dower — Authorization hy 
Interdicted Husband — Registry Laics — 
Sheriff's Sale—Vendor end Purchaser War 
runty■—Succession—Renunciation — Dona
tion by Interdict.] — The registration of a 
notice to charge lands with customary dower 
must, on pain or nullity, be accompanied 
by a certificate of the marriage in respect 
of which the dower is claimed, and must 
also contain a description sufficient to iden
tify the lauds sought to be affected. A sale 
by the sheriff, under execution against a 
debtor in possession of an immovable under 
apparent title, discharges the property from 
customary dower which has not been effect
ively preserved by registration validly made 
under the provisions of Art. 2116, C. C. Per 
Taschereau, C.J., :—Neither the vendor nor 
his heirs, who have not renounced the suc
cession. nor his universal donees, who have 
accepted the donation, can. on any ground 
whatever, attack a title for which such ven
dor has given warranty : ■— Semble, that 
voluntary interdiction, even prior to the pro
mulgation of the Civil Code of Lower Canada, 
was an absolute nullity, and that the author
ization to a married woman to bar her dower 
is not invalidated by the fact that her hus
band had been so interdicted at the time of 
such authorization. Rousseau v. Burland. 23 
Occ. N. 38, 32 S. C. R. 541.

Customary Dower — Declaration—Re
gistration—Markswoman—Payment of Debt* 
—Partition — Interest—Heirs—Purchaser.] 
—1. The registration of a deck lion sign*d 
by mark in the presence of a single witness 
is sufficient to preserve the right to customary 
dower. 2. The doweress has the right to ob
tain possession of the part of the land devoted 
to her customary dower, < ven if there are 
debts which may be the basis of a claim 
when partition is made later. 3. The dow- 
ress, taking the part of the lands appropriat
ed to her customary dower, will be obliged 
to pay interest to the heirs upon such por
tion of her debts as may be attributed in 
her part of the lands; hut such an arrange
ment should be made with the heirs, and spec 
payment is due to them, and not to a pur
chaser, who has only a remedy en garantie 
against his grantor. The Quebec Act 
V. c. 15, which declares that after the 1st 
January, 1884, rights of customary dower 
shall be avoided and extinguished as neainst 
purchasers, if the declaration required 
law has not been registered, should be in
terpreted ns limited to cases, whore a pur
chaser subsequent to the 30th June, l®?1- 
has registered his title before the registration

Election
of Testator'! 
died infestai 
infant child, 
with the con 
and conveyed 
ing her dow. 
whole of the 
Court to th< 
the official g 
lo elect betv 
dower or a 
one of wbicl 
would be ei 
fund in Cou 
widow execut 
ed to take th 
“any other 
husband's un 
died in April, 
trator of th 
io receive o 
the value of 
according to t 
22 Occ. N. ÿ 
R. 464.

Eqnitabli
We.]—A te, 
subject to t: 
legacies. The 
joining to bn 
cies out of tt 

the farm, 
force:—Held, 
will the lega 
a mere equiti 
was entitled 
of the land. 
N. 234, 7 < 
309.

Eqnltab
vayane by
the husband 
that the wi 
in an equitt 
therefore de 
estate; a vo 
though mud. 
the wife aci
pjt unimpea 
1 dzijerald, 5 
1 O. W. R.

Equity
by Huslai 
~~0n the 
land subjoi 
nary, 1879 
bar dower, 
his wife i 
moneys ad 
"ert appli, 
Mge, and

March, 1} 
the owned 
to the pi 
therein to 
tiff nor hi 
due under 
mortgagee, 
«le on th 
“ *11 th, 
ever since



597 DOWEB. 598
of the declaration of the dowress. Toupin 
I Q. it. 9 V. B KM.

Election — Gross Sum—proceeds of Sale 
o/ Testator's Land. 1 — The owner of land 
died intestate leaving a widow and an 
infant child. The widow administered, and. 
with the consent of the official guardian, sold 
and conveyed the land in March, 1809, barr
ing her dower In the deed of grant, and tin- 
whole of the purchase money was paid into 
Court to the joint credit of herself and of 
the official guardian, she reserving her right 
to elect between receiving the value of her 
dower or u distributive share of the estate, 
une of which it was clearly understood she 
would be entitled to be paid out of the 
fund in Court. In September, 1900, the 
widow executed a document wherein she elect
ed to take the value of her dower in lieu of 
" any other interest she might have in her 
husband’s undisposed of real estate.” She 
-lied in April, 1901 :—Held, that the adminis
trator of the widow’s estate was entitled 
to receive out of the moneys in Court 
the value of the widow's dower, computed 
according to the annuity tables. In re Pettit, 
22 Occ. N. 300, 4 O. L. R 606, 1 O. W. 
R. 464.

Equitable Charge — Legacies—Mort
gage.]—A testator devised a far to his son, 
subject to the payment by him of certain 
legacies. The son mortgager! the farm, his wife 
joining to bar her dower, and paid the lega
cies out of the proceeds. The son died seised 
of the farm and the mortgage was then In 
force :—Held, that the son took under the 
will the legal seisin in the farm, and not 
a mere equitable estate, and that his widow 
was entitled to dower out of the full value 
of the land. In re Zimmerman, 24 Occ1, 
N. 234, 7 O. L. R. 489, 3 O. W. R. 
506.

Equitable Estate — Voluntary Con
voyait r by Husband-.]—It ,is only when 
the husband dies beneficially entitled thereto 
that the wife acquires any right to dower 
in an equitable estate, and the husband can 
therefore deal as he pleases with such an 
estate ; a voluntary conveyance thereof, even 
though made with the object of preventing 
the wife acquiring any right to dower, be
ing unimpeachable by her. Fitzgerald v. 
Fitzgerald, 23 Occ. N. 85, 5 O. L. R. 279, 
1 0. W. R. 17 O. W. R. 68.

Equity of Redemption — Conveyance 
Husband Alone—Discharge of Mortgage. 1 

—On the 8th February 1881, the owner of 
hind subject to a mortgage, dated 29th Jan
uary, 1870, in which bis wife had Joined t<> 
bar dower, made a second mortgage in which 
bis wife did not join. A portion of the 
moneys advanced upon the second mortgage 
were applied in payment of the first mort- 
Wge, and the first mortgagees executed a 
discharge, which was registered on the 5tli 
March, 1881. On the 80th September, 1881. 
the owned executed a conveyance of the land 
to the plaintiff, the grantor’s wife joining 
twrein to bar her dower. Neither the plain
tiff nor his grantor paid the principal money 
due under the subsisting mortgage, and the 
mortgagees in the exercise of the power of 
Mle on the 27th February, 1892, contracted 
to sell the land to the defendant, who had 
ever since been in possession ns purchaser.

The plaintiff's grantor died on the 19th Sep
tember. 1901, leaving his wife surviving him. 
and the plaintiff, claiming ns assignee of 
the wife’s right to dower by virtue of the 
conveyance of 30th September. 1881, brought 
this action for dower on the 11th September, 
1902:—Held. that, ns the law stood on the 
29th January, 1879, the wife, having joined 
in the mortgage of that date and thereby 
barred her (lower, could become entitled to 
dower out of the equity of redemption only 
in the event of her husband dying beneficially 
entitled ; and, as long as the mortgage sub
sisted. her husband could by a subsequent 
conveyance defeat her dower in the equity, 
which he effectively did by the second mort
gage : and this was not affected by 42 V. c. 
22 (O.), which became law on the lltli 
March. 1879. 2. The second mortgage hav
ing been executed and delivered for some 
weeks before the execution of the discharge 
of the first, the effect of the registration 
thereof was not to revert the premises in the 
mortgagor, but in the second mortgage. An
derson, v. Elgie, 23 Occ. N. 278, 6 O. L. It. 
147, 1 O. W. R. 550, 638, 2 O. W. It. 
584.

Interest In Lands — Locatee of Cr >tcn 
Lands—Bond to Convey—Unpatented Lai ds 
—Unregistered Assignment — - Public Lunds 
Act—Evidence—Corroborât ion.] — A locatee 
of Crown lands executed a bond in favour of 
his son. in consideration nf services rendered, 
that the land should, at his death, be con
veyed to the latter, on condition that he 
paid the Crown dues, which he did. The 
father afterwards married, and after his mar
riage obtained the patent :—-I Held, that his 
widow was not entitled to dower inasmuch 
as he had no more than the right of enjoy- 
m -nt for life with the fee held as trustee for 
hi i son. A locatee of land transferred all 
hi i interests therein to his sou by assign
ment. which assignment was deposited, hut 
d jt registered in the Crown lands office :— 
Held that, notwithstanding It. S. O. 1897 
c. 20, s. 19, the omission to register did 
not invalidate the transfer as against the 
assignor ; and it operated so as to prevent 
the father from dying beneficially entitled, 
and so defeated any claim of the widow un
der the Dower Act. The facts rested mainly 
upon the evidence of the son, and his evi
dence did not require corroboration under 
R. S. O. c. 73, s. 10. Brown v. Brown. 
24 Occ. N. 280, 8 O. L. II. 332, 3 O. W. R. 
705.

Interest. In Lieu of—Devolution of Es
tates Act—Election — Exercise by assignee 
of dowress. Re Boismier, 3 O. W. R. 355.

Land Contracted to be Sold by Tes
tator — State of Nature—Right to Dower 
—Executors—Payment to Widow for Re
lease.]—The testator was the owner in fee 
at the time of his death of a timbered lot 
containing 100 acres, from 15 or 20 acres 
of which he had taken the timber ; a part 
of the cleared land had been prepared for 
cultivation, and the seeds planted, but. owing 
to the nature of the soil, with little or no re
sult. The testator had contracted to sell 
the whole lot for $2,000, and after his death 
the purchaser called on the executors to re
ceive the balance of the purchase money and 
to make title. The widow claimed her dow
er, and her claim was compromised by the 
executors at $390, which they paid her, and
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she released her dower ; they then conveyed 
to the purchaser under s. 24 of the Trustees 
and Executors Act, It. S. O. 1897 c. 129:— 
Held, that the lot was not in a state of na
ture at the time of the death, and the widow’s 
dower attached upon the whole of it ; she 
was entitled to have one-third of such part 
as was not woodland assigned to her, and 
one-third of such part as was woodland, with 
the right to take from the woodland tire
wood for her own use and timber for fencing 
the other part ; the executors had the right,
under s. 33 of It. 8. O. c. 129, to apply
the money of the estate in the purchase
of the release of the widow's dower ; 
and were entitled to charge the es
tate with the $390. In re McIntyre, Mc
Intyre v. London and Western Trusts Co., 
24 Oce. N. 268, 7 O. L. R. 548, 1 O. W. 
It. 56, 3 O. W. R. 258.

Lease made by Deceased Husband 
—Priontks — Assignment of Dower—Rights 
of Executor and Devisee—Devolution of Es
tates Ac/.]—-A ( low r ess whose dower has 
not been assigned has no estate in the land 
out of which she is entitled to dower, but. 
as soon as her dower is properly assigned, 
she is entitled to claim possession of the 
laud assigned to her in priority to persons 
claiming under leases created by her hus
band, without her assent, during the cover
ture. Stoughton v. Leigh, 1 Taunt. 402, 
followed. Where a testator, dying in Au
gust, 1901, devised land to his son, and 
probate of the will was granted to the exe
cutor named therein, and the son in April, 
1902, executed a conveyance of a part of 
the land to the testator’s widow for her 
life, ns and for her dower, the executor 
not assenting thereto:—Held, that the con 
voyance was of no avail, for the only person 
who could assign dower was the executor, 
in whom, under s. 4 of the Devolution of 
Estates Act R. 8. O. 1897, c. 127, the 
whole inheritance of the testator vested. 
Allan v. Revcr, 22 Occ. N. 294, 4 O. L. R. 
309, 1 Ü. W. R. 459.

Mortgaged Land - Rale — Purchase 
Money.]—The testator in his lifetime pur
chased property subject to a $10,000 mort
gage, which he assumed, but subsequently 
made a new mortgage, in which his wife- 
joined to bar dower, and paid this mortgage 
off. He afterwards made a further mortgage 
for $1,050.58, in which his wife also joined 
to bar dower. He subsequently entered into 
an agreement for the sale of the property 
for $10,000, receiving $500 on account. The 
agreement was carried out by his executrix, 
the purchase money being applied in paying 
off the two mortgages, taxes, etc., leaving a 
balance of $2,150.52 :—Held, that the wife 
was entitled to dower only out of the residue 
of the estate after satisfying the charges : 
and that such balance must not be treated as 
merely personal estate so as to prevent the 
widow from claiming her dower therein. In 
re Williams, 24 Occ. N. 91. 7 O. L. R. 150. 
1 O. W. R. 534. 2 O. W. It. 47. 3 O. W. R. 
251.

Petition for Admeasurement ot—In
tituling.]—A petition for admeasurement of 
dower should not be intituled ns though it 
were a suit between the dowress and the de
visees. /» re Woodman, 21 Occ. N. 509.

Reference Report — Judgment—Costs 
—Sale of land. Lachance v. Lachance, 1 O. 
W. It. 518, 778.

DRAINAGE.

See Municipal Corporations.

DRAINAGE REFEREE.

See Referees and References.

DRAINS.

See Nuisance—Water and Watercourses.

DURESS.

Payment under Threat of Criminal 
Prosecution — Error — Ratification, j — 
About the time a dissolution of partnership 
was imminent, one of the partners was ac
cused of embezzling funds, and, supposing 

■ that he was liable for an alleged shortage, 
and under threat of criminal prosecution, lie 
signed a consent that the amount should be 
deducted from his share as a member of the 
firm. He was denied access to the books and 
vouchers, and some weeks afterwards, upon 
settlement of the affairs of the partnership, 
the amount so charged to him was paid over 
to the other partners. It was subsequently 
shewn that this partner had made his re
turns correctly, and had not appropriated 
any part of the missing funds : -Held, that 
he was entitled to recover back the amount 
so paid in an action condictio indebiti, as 
both the consent and the payment had I wen 
made under duress and in error ; and, fur 
ther, that there had been no ratification f 
the consent to the deduction of the amount by 
tne subsequent payment, because the denial 
of access to the books and vouchers caused 
him to continue in the same error which 
vitiated his consent in the first place; and 
further, that, even if the consent could be re
garded as amounting to an agreement, it 
would be avoidable for error as to fact. Alig
ner v. Goulet, 21 Occ. N. 137, 31 8. C. K. 
26.

DUTIES.

See Constitutional Law—Revenue.

DYING DECLARATION.

See Criminal Law.

EARLY CLOSING.

See Constitutional Law, II. 6.

EASEMENT.

Ancient Lights—Prescription—Unity of 
Possession—Evidence — Onus—Presumption 
—Commencement of Statute.]—A right to the
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access and use of light to a house cannot be i 
acquired under the Prescription Act by the 
lapse of time, during which the owner of the j 
house or his occupying tenant is also occupier , 
of the land over which the right would ex- | 
tend. In an action to establish a right to i 
ancient lights, the burden of proof in the 
first place is on the plaintiff to shew uninter
rupted use for twenty years, and then the bur
den is shifted to the defendant to shew such 
facts as negative the presumption of ancient 
lights. Remarks as to the time from which 
the twenty years’ prescription began to run. j 
Feigenbaum v. Jackson, 8 B. G. R. 417.

Deed—Registration — Renewal—Road — 
Discontinuous, but Apparent Servitude—Ag
gravation.]—Default to renew the registration 
of the instrument creating a servitude, does 
not effect the extinction of such servitude, un
less a real, discontinuous, and non-apparent 
servitude is in question.—2. In the present 
case the servitude, while discontinuous, was 
apparent ; it was indicated by a road, and 
the Act 44 & 45 V. c. 0, ss. 5, 0, 7. does not 
apply to servitudes discontinuous but appar
ent. and consequently it was not necessary to 
renew the registration of the instrument 
which constituted it.—3. It cannot be said 
that there is aggravation of the servitude 
by the fact that the place where it is sought 
to be maintained changes little by little by 
reason of the fact that the water of a river 
breaks the laud and makes more distant, 
attle by little, the place where the gravel is 
found which is to be taken out according to 
the terms of the instrument creating such 
servitude. Perry v. Simard, Q. R. 21 S. O.

Light—Servitude — Contract — Interfer
ence with Enjoyment of.]—A notarial deed 
made between the parties and intituled “ Con
vention et Accord." contained among other 
provisions the following : “ The parties, their ' 
heirs and those claiming under them, shall 
respectively have the right to maintain for
ever the windows (ouvertures) which actually 
exist in their said dwelling houses built on 
said lots Nos. 120 and 119, and will have the 
right to change the places of the same accord
ing to their respective need, but they will 
not have the right to construct more of 
them than they now actually respectively 
have:"—Held, that the deed above mentioned 
created an easement for light in favour of the 
covenantees. 2. It follows that nothing 
may be done which would limit the enjoy
ment of this casement or make it more in
convenient ; the condition of the place can
not afterwards be changed so as to render 
•he right illusory.—3. Thus the construction 
of a new roof on the house at such a height 
that it takes away almost all the light and 
air obtained from a window of ‘which the 
existence and enjoyment were assured by such 
deed, constitute an obstacle to the enjoyment 
of such easement. 4. As a consequence he 
having a right to this easement can demand 
•hat this new construction be removed and 
•he removal should be to such an extent 
•hat, after it has been done, the person 
having a right to the easement will enjoy it 
•o the same extent as before. 5. The ease
ment of light covenanted for by the plaintiff 
places on the defendant, the owner of the 
servient tenement, the implicit obligation not 
to build in such a manner as to destroy the 
enjoyment of the easement by the plaintiff. 
TMault v. Gourde, Q. R. 26 S. C. 18T>.

Light—Servitude—Right of View.]—A 
conveyance of land fronting on public high
ways, with the right of passage merely over 
a private lane, does not create a servitude 
entitling the grantee to make windows or 
other openings in walls built on the line of 
the lane. Lespcranev \. Gone, 25 Occ. N. 
138.

Non-apparent Continuous Servi
tudes— Building Restrictions—Necessity for 
Renewal of Registration—Party Wall—Deed 
—“ Fastened.” | lauses in a deed of sale,
prohibiting bu il : ng in certain materials, or 
for certain pur es, do not create servitudes. 
2. The words inblissements qui pourraient 
être de natui à incommoder les voisins et 
devenir un sujet de plainte,” imply some sub
stantial inconvenience exceeding ordinary 
grievances such as neighbours living together 
are obliged to endure. 3. A proprietor has a 
right, under Art. 520, C. <’., to occupy nine 
inches of his neighbour’s land for a founda
tion wall eighteen inches in thickness. He 
has also the right to erect upon his line a 
building which cannot serve as a mitoyen wall, 
such as a wooden brick-- ncased wall, but 

: subject to the obligation of demolishing such 
wall at his own cost, in the event of his 
neighbour constructing a mitoyen wall be
tween their respective properties ; and even 
where the previously existing wall was quite 
sufficient for his purposes, he will still be 
obliged to contribute one-half of the cost of 
the mitoyen wall if he use it. 4. The word 
"fastened” (scellél in Art. 534, C. C., is 
sufficiently complied with by a window fixed 
to the wall with nails or screws, and these 
covered by a moulding of plaster which is, 
itself, fastened in such a way as not to be 
removable without being broken. 5. The 
deed creating a servitude must sufficiently 
indicate the dominant property without ex
trinsic aid. Judgment in Q. It. 19 S. C. 
292 affirmed. Sicotte v. Martin, Q. R. 20 S. 
C. 36.

Projecting Eaves—Descending Water 
and Snow—Common Owner—Conveyances by 
—Grant and Reservation of Rights.]—The 
plaintiff’s predecessor in title, owning a lot 
of land, built two houses thereon, with a 

I passageway between them, and the cavestrough 
and part of the eaves of the defendant’s 
house projecting over the passageway. He 
then conveyed to the defendant’s predecessor 

; in title the westerly house, “ with the privi- 
! lege and use of the projection of the roof 
I . . . as at present constructed,” and cov- 
I ('minted for the quiet and undisturbed en- 
I joyment of the projection, and that, on any 
I sale or conveyance of the house to the east,
| he would “ save and reserve the right . . . 
j to such projection.” Subsequently he con- 
I veyed the easterly house, with the land be- 
! tween the two houses, to the plaintiff, “ sub

ject to the right ... to the use of the 
projection ... as at present construct
ed :—Held, that the defendant was not 
bound to prevent the snow and water dis
charged from the clouds upon bis roof from 
falling from it. upon the plaintiff’s land, and 
that the easement of shedding snow and water, 
as had been done ever since the defendant's 
house was built, was necessary to the rea
sonable enjoyment of the property granted : 
that the grantor could not insist upon the 
grantee altering the construction of the roof 
so as to prevent the snow and water coming
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down, and the plaintiff stood lb no higher 
position than the grantor ; that the projec
tion of the roof over the plaintiff's land 
carried with it the necessary consequence that 
water and snow falling upon the roof must 
to a large extent descend upon the land be
low : and the action was dismissed with 
costs, Dull v. Alexander, 22 Occ. X. 178, 
3 O. L. R. 482. 1 O. W. R. 204.

Right of Way—Agreement—Evidence— 
Leer.]—-The plaintiff claimed a right of way 
over a private road 700 feet in length, in part 
on land of defendant adjoining plaintiff’s 
land, and leading from a public highway to 
lots comprised in part by defendant’s land, 
sold by defendant’s predecessor in title. B„ 
under "a conveyance reserving to the grantees 
the use in common of the road. The evid
ence of plaintiff's predecessor in title, K., 
was that, shortly after the sale of these lots, 
he moved back on his land his farm house 
and fence, to widen the entrance of the pri
vate road at its junction with the highway, 
under an agreement with Bl, concurred in, 
as he believed, by the owners of the lots, that 
lie, K., should have for so doing a right of 
way with them over the road. B. denied that 
an agreement was concluded, or that the mat
ter ever proceeded beyond negotiation, and 
his evidence was corroborated by H., a former 
owner of the lots, and by drafts of an agree
ment containing alterations indicating that 
the parties were merely in treaty, and provid
ing for the maintenance of the road by K. 
in common with the owners of the lots, an 
obligation disclaimed by plaintiff, and for a 
conveyance by K. of the part of his land to 
be used for widening the entrance. This con
veyance was never made, and the land was 
included in the conveyance from K. to the 
plaintiff. The road had been used, from the 
time of the alleged agreement, by K. and 
plaintiff in connection with the farm house, 
until it was torn down, situate about. 200 
feet from the public highway, and the plain
tiff had used, but not without interruption, 
the road for about 15 years, for a consider
able part of its length. Shortly after the 
date of the alleged agreement, fences with 
gates, crossing the road at separate jioints, 
were erected by H. without objection by K. : 
—Held, that "the plaintiff’s bill for an in
junction to restrain the defendant from ob
structing plaintiff in the use of the road, 
should be dismissed. I'air weather v. Robcrt- 
son, 23 Occ. N. 232, 2 N. B. Eq. Reps. 412.

Right of Way—Reconveyance—.Indem
nity—‘Party wall — Prescription — Chimney. 
Lane v. George, 4 O. W. R. 539.

Right of Way—Repairs—Dominant and 
servient tenements—Water—Right to flow of 
—Injunction. Burrell v. Lott, 1 O. W. R. 
181, 3 O. W. It. 115.

Right of Way — User — Prescription— 
Railways—Crossing.]—A railway 'line passed 
over the northern half of lots 32. 33. and 
34. respectively, of the 8th concession of 
North Dumfries, having a trestle bridge over 
a ravine on lot 34, near the boundary of 33. 
(}.. the owner of lot 33 (except the part 
owned by the railway company), for a num
ber of years used the passage under the trestle 
bridge to reach a lane on the south half of 
lot 34, over which he could pass to a village 
on the west side, his predecessor in title, who

owned arl these lots, havi'ng also used the 
same route for the purpose. The company 
having filled up the ravine, G. brought this 
action for a mandatory injunction to <om- 
pel the defendants to reopen it :—Held, re 
versing the judgment of the Court of Appeal, 
27 A. R. <>4. 20 Occ. N. 50, that such user 
could never ripen into a title by prescription 
of the right of way. nor entitle G. to a farm 
crossing on lot 34. (Juthrie v. Canadian 
Pacific R. W. Co., 21 Occ. N. 222, 31 S. ( 
R. 155.

Servitude—Change of Level—Injury to 
Lower Land—Remedy.]—The owner of the 
lower parcel of laud is not liable for dam
age suffered by the owner of the higher par
cel by reason of the lessee of the lower 
parcel having changed the level, the latter 
not being the agent or representative of the 
owner of the parcel. 2. The owner of the 
higher parcel cannot even require the owner 
of the lower to pull down at his expense the 
obstructions created by his tenant ; he can 
only demand the power to destroy them him 
self at his own charges, reserving his recourse 
in damages against the lessee who did the 

t mischief. Judgment in Q. R. 11 K. it. 173 
varied. Kicffer v. Ecclésiastiques du Sémin
aire des Missions Etrangères, Q. R. 13 K. 13. 
89 [1903 J A. C. 85.

Servitude — Enclan----Right of Woÿ
Necessity,J—-A proprietor whose land is en 
closed on all sides by that of others, and 
who has no communication with the public 
road, cannot claim a way over the laud of a 
neighbour which does not offer the shortest 
crossing, unless it be established in evidence 
that the shortest crossing would be too in
convenient for the use of the enclosed pro
prietor. Judgment in Q. It. 17 S. (’ 522 
affirmed. Boyer v. Ferras, Q. R. 10 K. B. 
313.

Servitudes — Building Restrictions — 
Necessity for Renewal of Registration — 
Party Wall — Deed — “ Fastened.''] — 1. 
Clauses in a deed of sale, prohibiting build
ing in certain materials, or for certain pur
poses, do not create servitudes; and, even 
assuming that they do, such servitudes, being 
continuous non-apparent servitudes, are ex 
tinguished, as regards subsequent purchasers 
of the immovable sold, by want of renewal 
of registration. 2. The words 11 établisse
ments qui pourraient être de nature à incom
moder les voisins et devenir un sujet de 
plainte,” imply some substantial inconven
ience exceeding ordinary grievances obliged to 
endure. 3. A proprietor has a right, under 
Art. 520, G. C-, to occupy nit Indie 
neighbour’s laud for a foundation wall eigh
teen inches in thickness. He has also the right 
to erect upon his line, a building which can 
not serve as a mitoyen wall, such as a wooden 
brick-encased wall, but subject to the obli
gation of demolishing such wall at his own 
cost, in the event of his neighbour construct
ing a mitoyen wall between them; and even 
where the previously existing wall is quite 
sufficient for his purposes, he will still be 
obliged to contribute one-half of the cost of 
the mitoyen wall if he use it. 4. The word 
“fastened” (scellé) in Art. 534. C. C., is 
sufficiently complied with by a moulding of 
plaster w:hich is. itself, fastened in such a 
way as not to be removable without being 
broken. 5. The deed creating a servitude
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must sufficiently indicate the dominant prop- | 
ertv without extrinsic aid. Sicotte V. Mar
lin, Q. K. 19 8. C. 292.

Street—Private ll'tij/—Right of Accent— ! 
1‘aynient — Reservation — Indemnity—Cov
enant—Future Payments.]—Held, that Col
lege street, in the city of Toronto, was, up to 
the year 1889, a private road, to which ad- j 
joining owners acquired no right of access; 
that the reservation upon its dedication in 
that year by the University of Toronto to the 
city corporation of the right of the Univer
sity to compel adjoining owners to pay for 
the right of access, was valid; that a coven
ant by a vendor of land adjoining the street 
in favour of the purchaser thereof to indent- | 
uify him “ against the payment of any money, 
anu against all loss, costs, or damages he 
may be obliged to pay to secure access,” 
was therefore enforceable ; and that the cov
enantee could recover not only the amount 
of payments actually made, but also the 
amount of payments to be made by him in 
the future, under an agreement by which j 
he agreed to pay a sum in instalments for 
the right of access. Judgment of MacMahon,
J, 1 O. L. R. 38U, 21 Oce. N. 290, «armed. 
I’almcr v. Jones, 21 Occ. N. 556, 2 O. L.
H 632.

Water Supply—Servitude—Contract—
/fc#ri**io».]—In the year 1880 It., who was , 
building an aqueduct, found it necessary to i 
pass over D.’s land, and bound himself, in i 
consideration of being permitted to do su, 
to supply D. with as much water for the use 
of his house, as he had a right to expect 
from the proper working of the aqueduct, 
on payment of $4 per annum. In 1902 R. 
forcibly broke the connection between the I 
main pipe and D.’s house and cut off his 1 
supply of water, because, although D.’s fam
ily had increased in numbers, he refused to 
pay $9 per nuuum for the water :—Held, that
K. had no right to refuse the supply of water

long as he retained the servitude of D.’s
property. 2. If a party to a contract dis- | 
solves it by reason of infractions, by the other 
party, of some of its stipulated conditions, 
he must dissolve it in toto. Doyon v. Roy, j 
Q. R. 24 8. C. 191.

Water Supply—Servitude—Enforcement 1 
—Interlocutory Injunction.]—If a right to a j 
supply of water is granted in exchange for ! 
other advantages, it should be considered 
rather as a right of servitude attaching to 
the realty than as a personal right ; and an 
interloeutory injunction will be granted to 
compel iin enforcement, especially when the 
respondent, cannot terminate it without tres
passing on the land of the applicant. Chris- 
Un v. Pclouquin, 7 Q. P. R. 13.

ECCLESIASTICAL LAWS.

See Chubch—Marriage.

EJECTMENT.

Action Brought under Order of 
Equity Court—Proof of Title—Presump
tion of Possession—Nonsuit.]—R. filed a bill

in equity praying that M. might be restrained 
from asserting title to a lot of land, and that 
R. might be declared to be entitled to the 
lot in fee simple. The Judge in Equity dir
ected that R. bring an action of ejectment 
against M. to try the title. Roth parties 
failed to prove a documentary title, and re
lied upon, and gave evidence of, title by pos
session. On questions submitted the jury 
found that R. and bis predecessors in title 
bad been in possession of the lot since 1870. 
On this finding the trial Judge ordered a 
verdict to be entered for It. :—Held, that the 
direction was right, and the Court was not 
obliged to treat the action under the order of 
the Equity Court as au ordinary action of 
ejectment, and assume the defendant t<> in'
in possession, and nonsuit tin- plaintiff on 
failure to prove title. Robertson v. Miller, 
35 N. B. Reps. 086. The decree in equity 
founded upon the verdict in this case was 
reversed by the Supreme Court of Canada.

Improvements — Tender — Condition— 
Description of Land.]—In a petitory suit by 
the owner of land against a possessor, the 
plaintiff is not obliged to tender with h*s 
action an amount for the improvements ; he 
is not in default to pay the amount until it 
has been fixed by the Court. A tender ex
pressed to be made without prejudice, and 
pour acheter sa paix, and under the condi
tion that the party to whom it is made can 
take it only as a Complete settlement of his 
claim in principal, interest, and costs, is not 
illegal and will not be struck from the re
cord on demurrer; it is not equivalent to a 
payment of the amount, but le a mere pro
posal. A tender is not necessarily illegal 
by reason only that there is a condition at
tached to it. Where land claimed by a peti
tory suit was situated in a locality of which 
there was no cadastral plan, and no fences 
or other boundaries, the judgment was held 
to be executable and the land to he sufficiently 
described as the lot of land situate at Fox 
Bay, Anticosti, on which the defendant had 
built a dwelling house which he occupied. 
Menicr v. Whiting, Q. R. 18 S. C. 113.

Proof of Title—Heir-at-law—Unrecorded 
Deed—Sale by Administratrix—Presumption 
—Paper Title—Adverse Possession—Acts of 
Possession—Limitation of Action».]—An un
recorded deed from the heir-at-law of the 
owner of the fee to his widow in occupation 
at the time of his death, which occupation 
was continued by the widow and her suc
cessors in title to the time the deed was 
given and for more than twenty years after, 
is not a deed by one disseised (the possession 
not being adverse), but operates as a convey
ance of the heir’s title, or, at all events, is 
good as a release against the heir or one 
claiming through him under a recorded deed. 
After a lapse of thirty years a deed by an 
administratrix, under a license from the Pro
bate Court to sell, will be presumed to be 
good, though there is no affidavit of the ad
ministratrix indorsed thereon, as required by 
the Probate Act of 1840, and no proof that 
the provisions of the Act as to notice of sale, 
etc., were complied with. Adverse possession 
to cut down a documentary title of a defined 
lot must, be made out clearly and satisfactor
ily, and must be open and exclusive, of some 
definite part or of the whole ; and evidence 
of acts of cutting hay and planting crops on 
parts of the lot, the location of which are
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not so defined ns to make it possible to ad
judge their position or boundaries, amount 
only to acts of trespass. Cairns v. Uorsman, H 
36 N. !.. Heps. 436.

Proof of Title — Heirship—Marriage — | 
Reputation—Improvements under mistake of I 
title—Lien—Option of taking land. Der- 
rickson v. Ellis, 3 O. W. It. 828.

Bight of Action by Owner of Rever
sion—Rights of lessee—Entry by lessee—Ex
clusive right—Oral lease—Agreement as to 
crops, rainer v. Winkler (Mau.), 1 W. L.
R. 403.

Title — Adverse Possession — Evidence— j 
New Trial.]—On the trial of an action of 
ejectment, where the defendant claimed title I 
by adverse possession, the Judge, in charging 
the jury, told them that if what the plain
tiff stated was true, it would be difficult for 
them to find the defendant’s holding to be ; 
open and adverse to the plaintiff. The jury, 
however, found that the defendant had title 
by adverse possession :—Held, that the ver
dict was not perverse, but there should be a 
new trial, as it was against evidence. Por
ter v. Brown, 36 N. B. Reps. 685. .

Title—Certificate under Land Registry 
Act—Tax Sale—Regularity—Onus.]—In an l 
action for the recovery of land, a plaintiff 
who relies on a certificate of title based on 
a tax deed, is not called upon to prove the j 
regularity of the tax sale proceedings until ! 
the defendant shews some title to the land 
in question. Carroll v. City of Vancouver,
10 B. C. R. 179.

Trust—Statute of Frauds—Title by pos
session—Costs. Sinclair v. McNeil, 2 O. W.
It. 915.

Verdict for Defendant -.Veio Trial.]—
In an action of ejectment, where the verdict 
is for the defendant, the Court will not or
dinarily grant a new trial, unless special 
circumstances exist which prevent the plain
tiff from bringing another action. Tobique 
Salmon Club v. McDonald, 36 N. B. Reps. 
589.

ELECTION.

See Criminal Law — Insurance—Opposi
tion—Pleading — Vendor and Pur
chaser.

ELECTIONS.

See Municipal Elections—Parliamentary 
Elections.

ELECTRIC COMPANIES.

See Assessment and Taxes—Company — 
Contract.

EMBEZZLEMENT.

EMBLEMENTS.

See Landlord and Tenant.

EMMENAGOGUE.

See Criminal Law.

EMPHYTEUSIS.

See Railway.

EMPLOYERS LIABILITY ACT.

Sec Master and Servant.

ENGINEER.

See Municipal Corporations.

EQUALIZATION OF ASSESSMENTS.

See Assessment and Taxes.

EQUITABLE ASSIGNMENT.

Trust—Bill of Exchange.] — McB., who 
i had mortgaged certain land to P. to secure a 
j sum of $5,000, conveyed it to McK. and 
j M. in trust for McK., subject to a life estate 
, to McB., McK. assuming and covenanting to 
' pay off $1,500 of the mortgage debt, aud 
j McE. covenanting to pay off the balance. 

Subsequently, on the 4th January, 1900, 
McE., who had a deposit account with M„ 
who was a private banker, authorized M. 
to pay $650 to P. on the mortgage, and for 
such purpose signed the following document: 
“ B. M. & Co., Bankers. Pay to P. (on mort
gage McE.’s share) or bearer $650;" which 
he delivered to M., who a day or two after
wards informed P. of his having the money, 
though he did not tell him of the execution of 
the document, and he also notified McK. P. 
said he did not want the money before the 
beginning of next month, and M. did uot 
pay over the money until the 29th January, 
and after the death of McE., who had died in 
the meantime, of which all the parties had 
notice :—Held, by Falconbridge. C.J., K.B., 
that under s. 72, s.-s. 2, and s. 74. of the 
Bills of Exchange Act. 63 V. c. 33 (D.), the 
document was not a cheque, being drawn on 
a private bank, but a bill of exchange, and 
that it was not revoked by McE.’s death. 
On appeal to a Divisional Court, the judg
ment was affirmed, but on the ground that 
the transaction amounted, either to an equit
able assignment of the $650, or a trust to 
pay over same to P., which became irrevoc
able on its being communicated to the par
ties and assented to by them. TrvnkMM 
v. Proctor, 21 Occ. N. 519. 2 O. L. R. 326-

See Attachment of Debts—Chosb is 
Action—Assignment ok.See Extradition.
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EQUITABLE CHÀBGE.

Hee Doweb.

ESTATE.

EQUITABLE INTEREST.

Bet Lanulobu abb Tenant.
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EQUITABLE ESTATE.

See Doweb.

EQUITABLE EXECUTION.
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Declaratory Jndgpnent—Foreign judg
ments—Appearance—Attornment to jurisdic
tion—Statute of Limitations—Absence from 
Province. Stewart v. Quibord, 2 O. W. It. 
If». 554. U O. L. It. 262.

Interest in Land —/<«/e 743—Sale under 
Judgment—Cancellation — Consideration— 
Crop-payment».] — In 1899 the plaintiff | 
recovered judgment against W., and re- j 
gistered and kept in force a certificate 
thereof. On the 2nd July, 1901, the defend- 
ant H. entered into an agreement to buy land, i 
paying for it in instalments. A few days 
later H. agreed to sell this land to W. for , 
a higher price, to be paid by the delivery of j 
half the grain raised each year, without any 
provision to pay in cash. The plaintiff took ' 
proceedings under Rule 743 to have W.’s in- | 
terest in the land sold, and an order for sale 
was made. The plaintiff then offered to re
deem 1L Before the order for sale II. had 
served on W. a notice purporting to cancel 
the agreement for default, and later noti
fied the plaintiff of the cancellation :—Held, 
that H. would have had no right to cut oui, 
in the manner he did and without notice to 
die plaintiff, the plaintiff’s claim against 
W.'s interest, if that claim were one which 
could be enforced. But the nature of the 
agreement between II. and W. was such that 
W. could not have assigned his interest to 
anyone without H.’s consent. In the case 
of a crop-payment agreement, such as the I 
present one, an assignee of W., while keeping 
within the purchaser’s covenants, would per
haps not raise half of the crops that W. 
would, and might drag out interminably the 
final payment for the land. If, therefore, W. 
could not assign his interest, the plaintiff 
had no rights against it under his registered 
certificate of judgment, as he could not claim 
upon laud which W. could not charge under 
his hand and seal in his (the plaintiff’s) 
favour. There being no provision for pay
ment of the land, other than by the crop- 
payments, W. could not, either before or after 
receiving the notice of cancellation, have 
forced H. to take payment in cash. As H. 
could not be compelled to take payment from 
»., the plaintiff could not force him to accept, 
hi* (the plaintiff’s) offer to pay off. Mc- 
weyor v. Withers, 24 Occ. N. 252. 1 W.
L. R. 429.

Share in Estate—Indebtedness to estate 
Tarnation of company — Assignment of 
uebtor s interest — Priority over creditors’ 
‘'•aims. Union Bank of Canada v. Brigham,
2 0. W. U. 099.

See Receiver.

EQUITABLE LIEN.

See Sale of Goods.

EQUITABLE MORTGAGE.

See Bankruptcy and Insolvency.

EQUITABLE RELIEF.

See Courts—Fraudulent Conveyance — 
Injunction—Judgment—Receiver.

EQUITY OF REDEMPTION.

See Dower—Execution.

EROSION.

Sec Crown.

ERROR.

See Appeal — Criminal Law- 
Division Courts.

ESCAPE.

See Criminal Law.

ESCHEAT.

See Constitutional Law.

ESCROW.

See—Deed—Specific Performance.

ESTATE.

Tenants in Common—Joint Tenant*— 
Title by Prescription — Statute of Limita
tions.')—Where of five tenants in common 
of a farm, three acquired à title agai ist the 
other two by virtue of the Statute ct Limi
tations :—Held, that the title so acquired by 
the three tenants in common was a joint ten
ancy of the two-fifthsi and they were then 
tenants in common of their original three-
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fifths, and joint tenants of the two-fifths so 
acquired. In re Livingstone. 21 Occ. N. 521, 
2 O. I* It. 381.

See Mortoaob—Will.

ESTOPPEL.

Charge on Land—Lien memorandum— | 
Representation as to ownership—Subsequent 
conduct—Extension of time for payment— 
Conditional sale of goods—Lien—Acceptance. 
John Abell Co. v. Hornby (Man.), 1 W. L. ! 
It. 3.

Deed—Privies in Estate — Reservation— 
Mines and Minerals—Action.] — A person 
who had acquired title by possession to cer
tain lands, nevertheless, afterwards took a 
conveyance from the owner by paper title, 
for an expressed consideration of $900, re
serving to the grantor the mines and min
erals, and gave a mortgage back for $300,
“ saving and excepting the mines, which said 
mortgagor has no claim to:”—Held, that , 
this did not revest the mines in the grantor, 
nor was a subsequent owner estopped, by the 
exception in the mortgage, from claiming 
the mines as against one deriving title from 
the grantor, the action not being based on 
the mortgage, but being wholly collateral to 
it. Dodge v. Smith, 22 Occ. N. 52, 3 O. L. I 
K. 306. 1 O. W. It. 40, 803. 2 O. W. It. 561.

Fraud—Patent for mining land—Registra
tion—Mortgage—Notice. Barr v. Bird, 1 
O. W. It. 30.

Bent—Claim for, by president of company ! 
—Annual statement. Lindsay v. Strathroy \ 
Petroleum Co., 1 O. W. R. 355.

ESTREAT.

Bee Criminal Law.

EVICTION.

See Landlord and Tenant — Vendor and | 
Purchaser.

EVIDENCE.

I. Admisibility, 612.
II. Affidavits, 619.

III. Corroboration, 619.
IV. Credibility of Witnesses, 620. 

V. Documentary Evidence, 621.
VI. Foreign Commission, 622.

VII. Secondary Evidence, 626.
VIII. Witnesses. 627.

IX. Other Cases, 629.

1. Admissibility.
01 me plai:

Admissions — Devisibility—Commence 
ment of Proof in Writing.]—Where a von 
tract is admitted to have been entered into by 
the party against whom it is set up, no 
commencement of proof in writing is neves 
sary in order to permit of the reducing of 
evidence by parol as to the amount of tin- 
consideration or as to the conditions of tin 
contract. In such a case, the rule that mi 
missions cannot be divided against the party 
making them does not apply. Campbell \. 
Young. 23 Occ. N. 38, 32 8. C. It. 547.

Admissions — Divisibility — Commence 
ment of Proof in Writing — Architect—Plan» 
—Agreement.] — In an action brought by 
architects, claiming fees for the preparation 
of sketches or designs for the defendant, tin- 
latter. when examined as witness, admitted 
that the sketches had been prepared for him 
by the plaintiffs, but stated that there war 
an understanding that they were not to 
be paid for unless used by him, and that 
they had not been used. It appeared that 
the defendant, at the time the plans wen- 
invited, had not yet purchased the land foi 
the proposed buildings, and that he had asked 
for plans from several architects : -Held, 
that the admission of the defendant could 
not be divided, for the purpose of obtaining 
a commencement of proof, there being no 
improbability in his statement, or indication 
of bad faith, or other circumstance, to bring 
the case within the exceptions of 60 V. e. 
50, s. 20 (Q.), amending Art. 1243 of the 
Civil Code. Cox v. Paeaud, Q. R. 23 8. C. 9.

Admissions—Withdrawal—Leave—1/o/ion 
for Judgment.]—After all parties had agreed 
upon a statement of facts, and the plaintiff 
had served notice of motion for judgment 
thereon, he delivered a statement <>f claim 
and served on the defendants n notice with
drawing the statement of facts and counter 
mnnding the notice of motion. One of the 
defendants then moved for judgment on the 
statement of facts, which had not been filed: 
—Held, that it was not necessary for the 
plaintiff to make an independent motion to 
be relieved from his admissions contained 
in the statement of facts, which had not 
been acted upon or brought before the Court: 
after the filing of the statement of claim 
and the notice of withdrawal, it was not 
competent for the plaintiff to get judgment 
on the statement of facts ; and if the sanction 
of the Court were needed for the course taken 
by the plaintiff, it might be given upon the 
defendant’s motion. East v. O’Connor, .1 
Occ. N. 28. 19 P. R. 301.

Appeal — Acquittal for Perjury at Trial 
of Action.]—For perjury alleged to have been 
committed by the defendant at the trial of 
this action, he was tried and acquitted before 
the hearing of an appeal in the action, 
and, on the appeal, bis counsel moved the foil 
Court to be allowed to read the verdict or 
the jury in the criminal trial. The motion 
was refused. Borland v. Coote, 24 Occ. 
383, 10 R. C. R. 493.

Books off Aooonnt—Improper llereptu» 
—Mew Trial — Hoods Sold—Admission •! 
Defendant.]—In an action for the price 
goods sold and delivered, to which the defen 
set up was that the goods in question were 
only delivered to the defendant as manager
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of the plaintiffs’ business and nut otherwise, 
books of account kept by the plaintiffs were 

mem i ■ received in evidence against the defendant :—
von- ■ Held, that the evidence in question was iro-

into by ■ properly received ; and the Court, being uu-
up, no ■ able to way with certainty that the evidence

neves H did not enter into the materials that produced 
iing of ■ upon the mind of the trial Judge the conviction
of the ■ expressed in his judgment in favour of the
of tlii ■ plaintiffs, and being unable to say with cer-
mt ad- ■ minty what the judgment of the trial Judge

party ■ deluding the evidence improperly received 
bill \. | would have been, directed a new trial. It

was argued that the reception of the books 
of account was “ harmless error,” inasmuch 

imoiH as they could only have been received to fix 
-Plans ■ ttie value of the goods sold and delivered,
ght by ■ and such value was fixed independently of the 
aration ■ t*ooks by the admission of the defendant,
nt, the ■ The whole question in dispute being whether
ImittxHi ■ the defendant was a purchaser or not, and
or him there being evidence that he was not aware
re was ■ that the plaintiffs were making a claim
not to ■ against him until shortly before the action
id that was brought, the admission relied upon being
•d that vague in its character, and the amount of
s were goods sold being only capable of being ascer-
md foi ■ tained from the plaintiffs' hooks :—Held, that
;1 asked ■ the admission was not of the nature or effect
-Held. ■ which such an argument required. Semble,

could H if it were conceded that the defendant was a
itaining ■ purchaser of the goods sent, the evidence as
ing no to his admissions on this point would proh-
licntion ably suffice to fix the amount. Caratens
.. bring ■ \lumh, 37 N. S. Reps. 361.

a°VoP ■ Can*® of Death — Way—Non-repair — 
Xcnligence—Statements of Person Injured— 
Ri» Uestœ—Other Evidence.]—In an action 
bruught by the father and mother of a young 
girl to recover damages in respect of her 
death, which resulted, ns was alleged, from a 
fall on a stone in a highway under the con
trol of the defendants, it was proved that 
the stone in question had been allowed to 
r-main for a long time in a part of the higli- 

I used by foot passengers: that several 
| persons had tripped over it; that the deceased 

had left her house on a certain evening to go 
to another house, the direct route to which 
would be by the highway in question : that 
•he came to the other house apparently suffer
ing great pain, and stated that she had 
tripped on the stone and hurt herself : that, 
about the time she would in the ordinary 
course have been passing the place in ques
tion, a witners saw a young girl, whose de- 

! wrlption answered to that of the deceased, 
I lying beside the stone, who stated to him that 
I a u fallen on the 8tone and hurt herself : 
I ami that the girl died from peritonitis result- 

J !?*' £ the °l,inion of the doctor who attended 
it Trial ■ tor, from an injury such as would have been 
ive been ^B ™e result of a fall on a stone :—Held, that 
trial of ■ tto statement of the deceased to her friends 
1 before ^B to the house to which she came, and, assum- 

action. ™c that the identity had been proved, her
the Ml ^B toatements while lying near the stone, were 
rdict of ^B not admissible in evidence ns part of the res 

motion ^B ï”te, these being at most statements made 
Occ. h- u reference to the accident after it had

nippened, and after the deceased had had 
,'me t cons'deration, distinguishable there- 

ircplio* ^BI0re from those involuntary and contempor- 
lion* or ^■=ncous exclamations made without time Tor 
jrice ot ■ ..nnction, which alone are properly admis- 
defence le as part of the res gestae. Regina v. Me
in »«e ■ jw is ,) R gog appUpd- Rut the 
nanager JE “tity of the deceased with the person

j seen by the witness lying near the stone 
| was established ; and. excluding her statc- 
| meats, there was ample evidence to justify 

the conclusion that the deceased lmd received 
! injuries by falling ou the stone ; and, ns the j highway was by reason of the presence of 
! the stone in a dangerous condition and out of 
I repair, the defendants were liable, darner 

v. Township of Stamford, 24 Occ. N. f>2, 7 
O. L. R. 50. 2 O. W. R. 1167.

Confession of Judgment—Pleading— 
Estoppel bn Record.] A confession of judg
ment, for a portion of plaintiff’s claim, is a 
judicial admission of the plaintiff’s right of 
action, and constitutes complete proof, against 
the party making it. Judgment appealed 
from reversed and judgment at the trial, tj. 
R. 21 S. C. 241, restored. Hudon Cotton Co. 
v. Canada Shipping Co., 13 S. C. R. 401, 
followed. Great North West Central R. W. 
Co. v. Charlebois, [1809] A. C. 114, 26 8. 
C. It. 221, distinguished. Citizens' Light ami 
Power Co. v. Town of St. Louis, 24 Occ. N. 
165, 34 8. C. R. 495.

Copy of Plan—Crown Lands—Descrip
tion in Grant — Plan of Survey — Certified 
Copy.]—The provisions of s. 20 of the Evi
dence Act. It. 8. N. 8. 1900 c. 160, do not 
permit the reception of a certified copy of a 
copy of a plan of survey deposited in the
< 'rown lauds office, to make proof of the ori
ginal annexed to the grant of lands from the 
Crown. Nova Scotia Steel Co. v. Bartlett. 
S5 8. C. It. 527.

Cross-examination of Party on 
Affidavit.]—Where a party Ims been cross- 
examined on an affidavit made by him, the 
opposite party can use such examination at
< 1>«* trial ns evidence in rebuttal of the evi
dence of the same party. Livingstone v. Col- 
pitts, 21 Occ. N. 102, i Terr. I. it. 441.

Custom of Commerce - Proof of.] — 
Evidence may be given of the usage of com- 

| merce not only when the terms of the con
tract are ambiguous, but even when the In
tention of the parties is not clearly shewn 
according to the circumstances of the trans
action. Prior v. Atkinson, Q. R. 19 8. C. 
210.

Depositions- Special Examiner—Wrong 
Person—Suppression.] — An order appointed 
“ E. K. A. of Neihart, Montana, U.S.A., a 
justice of the peace," a special examiner to 
lake the depositions of certain witnesses ; the 
depositions were in fact taken by one G. P. 
M., a justice of the peace, it appearing that 
E. K. A. had ceased to hold office, and that 
G. P. M. was his successor in office. An 
agent for eacli party appeared on the taking 
of the depositions, and it did not appear that 
any objection was made to G. P. M. taking 
the depositions :—Held, that the depositions 
were taken by G. P. M. without authority 
and, therefore, could not be used in evidence. 
Held, also, that the depositions being taken 
without authority and being not merely 

! irregular, a substantive motion to suppress 
i was not necessary, and that the objection 
j could he taken ujion their being tendered in 

evidence. Claveric v. dory, Pagnac v. 
I C'laverie, 4 Terr. L. It. 470.

Depositions at Former Trial —
Divorce.] — In divorce proceedings the evi- 

i donee of a witness who cannot be found, given
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at a former trial proving misconduct, may be 
read over to the petitioner at the trial and 
verified by her as a correct note of the evi
dence as given by the witness and used as 
proof of misconduct. Cunliffe v. Cunliffe, 8
6. C. It. 18.

Depositions in Another Action.] —
The provision of art. 292, C. P., “ A Judge 
may order that the evidence taken in one 
action may serve in another,” must he inter
preted as applying to evidence not already 
taken, hut which is to be taken, the parties 
being aware at the time that it will be use; 
ful in another cause. Boutin v. Traders' 
Advertising Co., G Q. P. R. 359.

Depositions in Former Action'—Ad
missibility — Lack of opportunity for cross- 
examination. Graham v. Frank (Y.T.), 1 
W. L. R. 510.

Depositions of Party in Former Ac
tion. | Bay v. Port Arthur. Duluth, and 
Western R. W. Co., Bay v. Middleton. 2 ,0. 
W. R. 345, 3 O. W. R. 160.

Depositions of Witnesses-—Use on Mo
tion for New Trial—Contradicting Evidence 
Given at Trial.]—The plaintiff, having given 
notice of motion for a new trial on the ground 
of surprise, in that certain witnesses, called 
for the plaintiff, lmd withheld evidence which 
they could have given in his support at the 
trial, and were willing to give such evidence 
if a new trial were granted, subpoenaed three 
of these witnesses under Rule 491, for exam
ination before a local registrar upon the mo
tion for a new trial :—Held, that Rule 491 
applies to motions for a new trial pending 
before a Divisional Court. Held, however, 
that evidence of persons who had been wit
nesses at the trial, that the evidence they then 
gave was not in fact true, and that certain 
statements made by them before trial to the 
plaintiff’s solicitor (which was avowedly the 
evidence sought to be obtained here by the 
examination in question) were true, would 
not be receivable. Bushton v. Grand Trunk 
B. IV. Co., 23 Oee. N. 295, <1 O. !.. R. 425, 
2 O. W. R. 654.

Depositions of Witness at Former 
Trial—Rejection — No substantial miscarri
age. Glasgow v. Toronto Paper Manufac
turing Co., 5 O. VV. It. 104.

Deposition of Witness before 
Coroner’s Inquest — Action under Fatal 
Accidents Act — Admissibility. Fleming v. 
Canadian Pacific R. IV. Co., 5 O. W. R. 
588. 589, 805.

Depositions on Discovery—Ex-officer of 
t'orporation,] — If an appointment is taken 
out for the examination for discovery of an 
ex-officer of a corporation, and the corpora
tion's solicitor does not attend, and gives 
notice that he will object to the deposition 
being received at the trial :—Held, following 
Osier, J;A., in Loitch v. Grand Trunk R. W. 
Co., 13 P. R. 369, that it should not be re
ceived. Bank of British Columbia v. Oppen
heimer, 7 R. C. R. 448.

Depositions on Discovery- Ex-officer of 
Corporation.]—On an examination for dis
covery of an ex-officer of a corporation the 
corporation’s counsel attended and objected

to certain questions being put :—Held, that the 
deposition was admissible at the trial. H all, 
Icy v. City of Victoria, 7 B. C. R. 481.

Depositions on Discovery—Et-o finer of
Corporation.]—An examination for discovery 
of an ex-otiicer of a corporation is not imul- 
missible at the trial merely because tl,.* per 
sou examined was not such officer at tic time 
of examination. British Columbia J-Jh ■ R. 
IV. Co. v. Manufacturers Guarantee mol !,,> 
dent Ins. Co., 7 B. C. R. 512.

Depositions on Discovery — Officer of
Company. ]—On an examination for discovery 
of the plaintiffs' manager the plaintiffs took 
no part :—Held, that the deposition was ad
missible at the trial. Boyal Bank of Canada 
v. Harris, 8 B. C. R. 868.

Depositions on Discovery Parties.]—
The depositions of the defendant B. taken at 
the instance of the plaintiff for the pun>osis 
of discovery before the trial, under Rule 201 
of the Judicature Ordinance, N. W. T., and 
offered and received in evidence at the lri.il 
under Rule 224, were held admissible ns evi
dence, not only as against the defendnui R. 
but also as against his co-defendants, nil the 
defendants being members of the committee of 
management of an unincorporated assotia- 
tion, and all being represented on the examin
ation of the defendant B. by the sami' 
counsel, who had the opportunity of ern- 
examining B. if he wished to do so. ami 
did in fact cross-examine him. Allen v. Allen. 
[1894] P. 246, followed. Saltmarsh v. Hardy, 
42 L. J. Ch. 422, distinguished. Park v. 
Dennis. 21 Occ. N. 267, 5 Terr. I* R. 30

Entries in Merchant’s Books - Oral
Testimony—Admissions.]—The entries made 
by a merchant in his books must be accepte! 
as presumably representing, faithfully and cor 
rectly. the facts ; and, unless an error is i 
established by legal proof, they are eviden ■ 
against him : arts. 1226, 1227, C.C. 2. The 
oral testimony of the merchant himself ran- j 
not destroy such proof, and as against him 
does not constitute legal proof to the eon
trary. 3. An authentic act may be eontn 
dieted and its terms may be chnni ’ L- -_________ __ ____  ___ inged by a
judicial admission of the party against whom | 
such admission is invoked. Rcsthrr v. Mall
Q. R. 13 K. B. 198.

Evidence Taken in Another Cause - j
Adjudication.]—Articles 291 and 292, C. R | 
relate only to the trial of causes pending and 
tried at the same time: therefore, evident I 
token in a cause already adjudicated upon | 
cannot serve as evidence in a pending cau>£ F 
Quebec Central R. IV. Co. v. Dionne, 4 Q. ”
R. 424.

General Reputation of House — -W" ,
davits. ]—Held, that evidence of the gA"°H 
reputation of a house in which a v 
Immigrant has lived is adm 
corpus proceedings directed .il.1 in
lector of Customs who is detaining ® I 
immigrant for deportation to China on I 
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Improper Admission — IIca rua y — De- •
durations of Deceased Demons—Clan Filed l 
il, C-own Land Office—Certified Copy—Wit
nesses and Evidence Art.]—On the trial of 
au action for damages for trespass to land, 
witnesses were permitted, notwithstanding the 
objection of the plaintiff's counsel, to give 
.vidonce of what they had been told or un
derstood, and of declarations of deceased per
sons, in relation to lines and boundaries in 
dispute. Also a certified copy of a plan found 
iu the Crown land office, and supposed to 
relate to the property iu dispute, was received 
in evidence : — Held, that the evidence was i 
wrongly received, and that the verdict for the j 
defendant, entered upon the findings of the 
jury, must be set aside with costs; and that 
the statute (Witnesses and Evidence Act,
It. 8. X. S. 1900, c. 100, s. 20). making ad
missible in evidence plans on file in the Crown 1 
land office, was one that must be strictly con
strued. Bartlett v. Nova Scotia Steel Co., 37 
S. 8. Reps. 259.

Indecent Assault—Complaints to Hus
band.]- in an action for damages by a hus
band and wife for assaults alleged to have 
been committed on the wife, under c.rcum- j 
stances which made them the criminal offence 
of an attempt to commit rape or an indecent : 
assault :—Held, that evidence of statement 
and complaints made by the wife to the hus
band after the alleged assaults took place was 
properly received. Hopkinson v. Perdue, 24 
Occ. X. 339, 8 O. L. It. 228, .3 O. W. It. 934.

Knowledge of Trial Judge of Facts 
in Another Action.] ■— When* it was I 
evident from the conduct of counsel on both I 
rides that they took it for granted that the 
trial Judge had knowledge of certain facts j 
established in another action which had been 1 * * 4 
tried before him with a jury, and out of | 
which this action arose, and that for that 
reason no evidence was given of such facts : 
Held, that the trial Judge might properly 1 
make use of his knowledge. Pease v. Town | 
of Moosomin, 5 Terr. L. R. 207.

Parol Evidence—CAtv/nc—Deposit of. as 
>enir»fy—('ommcrcial Matters.]—Hills of ex
change. promissory notes, and cheques are 

I commercial terms by themselves, and with re
spect to nil persons and all contracts or trnns- 

1 llcHons relating thereto are commercial 
matters. Therefore, one who alleges that he 1 
has given a cheque to another as security 
for an obligation which he has assumed to 

I l“e holder of the cheque to attempt to collect 
I the amount of the latter’s deposit in a bank 

10 liquidation, may prove his allegation by I 
oral testimony. Town of Maisonneuve v. 
'hartier. Q. R. 20 S. C. 518.

I ,?aro.1 Evidence—Trust.]—Among other I 
c’laimg in this action, the plaintiff asked to 

j !rje," declared that the purchase made by
1 hi!detenilant of a lot of land was made to 

88 trustee and agent for the plaintiff, 
j an° t“at the plaintiff was entitled to the 

profits and an account. There was no writing 
I !îHîeD!*ng t*16 alleged trust :—Held, that the 
I «SiDt 5 was at liberty to prove by parol 
I k he could do so) the existence of
I a; aHeged trust. The authorities are con- 

?!.otin«;, Hartlett v. Pickersgill, 1 Cox 15, 1
4 PK So’ 4,15881 577, Heard v. Pi I ley, L. R.
« w48’ J,amea v. Smith, [1891] 1 Ch. at 
P- <w7, and Rochefoucauld v. Bousfead,

618
11897] 1 Ch. 196, discussed. Held, however, 
that the evidence in this case failed to prove 
the trust. IIall v. Allen, 22 Occ. N. 138, 1 
O. W. U. 151, 782.

Parol Evidence --- Contradicting Valid 
Writing—Commencement of Proof by Writ
ing—Documents — Inscription de Faux.] — 
Oral evidence will not be admitted to contra
dict the terms of a writing validly made 
whether as a commencement of proof by 
writing or any other kind of oral testimony. 
2. An inscription de faux is only required 
when it is desired to prove the falsity of what 
a public officer declares that he saw or heard 
himself. O’Malley v. Ryan, Q. It. 21 S. 
560.

Parol Evidence—Work Done—Request.] 
—On a claim for repairs done by the lessee 
at the request of the lessor, and board of 
men, exceeding $50, the request cannot be 
proved by parol evidence. Caron v. Gatidi t. 0 
Q. P. R. 28.

Parol Evidence to Explain Contract
- -Collateral security.]- ■'rhe plaintiff sued on 
a promissory note, and tendered with his 
action a certificate of shares which he said 
the defendant had transferred to him as 
collateral security for the loan represented 
by the note. The defendant pleaded that the 
note was made in connection with a contract 
by which the defendant sold to the plaintiff 
eleven shares of Kensington Lund Company 
stock subject to the right of redemption with
in six months on certain conditions, and that 
the note was only collateral to the contract, 
and made at plaintiff’s request to enable him 
to obtain the money by discount. The note 
and contract were produced :—Held, that tak
ing the note and contract together, and also 
seeing the admission in the declaration that 
the two documents were connected with the 
same transaction, parol evidence was admis
sible in explanation <>f the contract as be
tween the parties thereto. Walker v. Brown.
Q. R. 19 S. C. 23.

Presentation of Evidence Rejected—
New Trial.]—Where a party seeks a new trial 
on the ground of wrongful rejection of evi
dence, he should shew that the evidence sought 
to be adduced was put squarely before the 
Judge, so that his mind was applied to the 
point. Hopkins v. Gooderham, 24 Occ. N. 
104, 10 B. C. R. 250.

Production of Book—Refusal of trial 
Judge to allow — Substantial wrong — New 
trial—Costs. Matthews v. Moody, 1 O. W.
R. 47

Relevancy — Fraud — Similar Transac
tions.]—In an action to set aside a bill of 
sale of a mineral claim, on the ground that 
it was forgery by one of the defendants, evi
dence was given by the plaintiff and his wit
nesses as to matters which, whether material 
or not, were intended to make the Judge give 
a readier credit to the plaintiff’s case. For 
the defence witnesses were allowed to give 
evidence shewing that the plaintiff and his 
witnesses, in respect of the same mineral 
claim, had been parties or privy to a fraudu
lent transaction involving perjury and con
spiracy, and tending to shew that a like 
fraudulent scheme was being attempted in 
this case, and the result was that the Judge
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wae ho influenced by this evidence that he 
gave judgment for the defendants:—Held, 
that the evidence on behalf of the defendants 
was properly admitted. D'Avignon v. Jones. 
23 Oc. N. 71. il It. (’. R. 369; affirmed. 32 8. 
C. R. «30.

II. Affidavits.

Marksman—hi rat.]—In the jurat of the 
affidavit of a marksman, upon which a rule 
had been obtained, instead of the words “ he 
(or who) seemed perfectly to understand the 
same,” were the words *' seemed fully to un
derstand the same:" -Held, a suflicieut com
pliance with Rule 1 of Hilary Term. 1848. 
Ex /». Attain, 20 Occ. X. 87. 35 N. R. Reps. 
107.

Practice— Swearing before solicitor for 
affiant — Necessity for independent commis
sioner — Determination of question whether 
commissioner acting as solicitor—Authority 
of commissioner. Gougeon v. Thompkins 
(N.W.T.), 1 W. L. It. 114

Statute — Form Prescribed — Officer to 
Take—Justice of the Peace—Commissioner— 
Exception to Form.] — The provisions of a 
special statute, enacting that an affidavit 
shall be made according to the form contained 
in the Act, which indicates that it is to be 
made before a justice of the peace, have not 
the effect of restricting the power conferred 
on a commissioner of the Superior Court by 
art, 23, 0. P. G.; but these provisions indi
cate only that a justice of the peace can also 
take such affidavit. The fact that an affidavit 
does not read in t’.e first person, is not a 
ground for taking exception to its form, if it 
is not shewn that the other party has been 
prejudiced thereby. Lapointe v. Berthiaume. 
Q. R. 26 S. C. 36.

Swearing—Foreign Notary.] — A notary 
public for the State of New York has author
ity, under art. 30, C. P., to receive affidavits, 
within his State, for use in the Courts of the 
Province of Quebec. Schwob v. Baker, 5 Q. 
P. R. 441.

III. COBROBORATION.

Action against Executor—Contract.]— 
The corroboration required by s. 50 of the 
Evidence Act (It. C. stat. 1000, c. 0, s. 4), 
must refer specifically to the contract on 
which action is based, and not to some part 
of it, so as to leave the effect of the whole 
unascertained. Blacquiere v. Corr, 10 B. C.
R. 448.

Action against Representative of
Deceased—Cestui que Trust. | — The ma
terial corroborative evidence required by R.
S. O. 1807 c. 73, s. 10, in a proceeding by or 
against the executor of the will, or the admin
istrator of the estate, of a deceased pe-son, 
may be given by one who Is interested as 
cestui que trust in the matter of the claim 
in question in the action. The interest of 
such a witness in the result may well be con
sidered by the jury in considering the Weight 
to be attached to it, but the evidence could 
not be withdrawn from their consideration. 
Batzold v. Upper. 22 Occ. N. 257, 4 O. L. R. 
116, 1 O. W. R. 381.

Action against Representative of
Deceased -Promissory Note—Comparison -, 
Handwriting.]—An an action on a promis 
sory note against the personal repn-sent.i- 
tives of the maker, tried by a Judge without 
a jury, a duplicate registered mortgage pn 
porting to be executed by the maker of iH 
note, with the registrar’s certificate of régis 
tration upon it, was produced in evidence in 
prove by comparison the signature of the note 
—Held, that the Judge was entitled to com
pare the signatures, and act on his own con
clusion as to their identity, and having found 
them identical, the corroboration was sufficient 
to satisfy It. 8. O. 181)7 c. 73, s. 10. Thomp
son v. Thompson, 4 O. L. It. 442, 1 O. W. It. 
431.

Action by Executors for Money De
mand — Defence — Payment to Testator 
Testimony of Defendant -Corroborating Cir
cumstances.]—In an action by executors to 
recover money due from C. to the testutor. it 
was proved that the latter when ill in a 
hospital had sold a farm to C., and that 
$1,U0U of the purchase money was deposited 
in a bank to tin1 testator's credit; th 
sequently U. withdrew this money on an 
order from the testator, who died sonic week* 
afterwards, when none was found on Ins 
person, nor any record of its having bo-u 
received by him. C. admitted having drawn 
out the money, but swore that he hud paid 
it over to the testator ; no other evidence of 
any kind was given of such paymentHeld, 
reversing the judgment of the Court of Ap
peal, 2 O. W. R. 356, and restoring the judg
ment of a Divisional Court, 1 O. W. R. 205. 
that a prima facie case having been made out 
against C., and his evidence not having been 
corroborated as required by R. S. O. 1807 . 
73, s. 10. the executors were entitled to judg
ment. Thompson v. Coulter, 24 Occ. N. IS 
34 S. C. R. 261. 3 O. W. R. 82.

Breach of Promise of Marriage
Imperial Statute.] — The Imperial statut' 
32 & 33 V. c. 68, s. 2, requiring the plaintiffs 
evidence in an action for breach of promise 
of marriage to be corroborated by some other 
material evidence in support of such promise, 
is in force in Manitoba, not being either ex
pressly or by implication repealed by the 
Manitoba Evidence Act, 57 V. c. 11, now c. 
57 of R. 8. M. 1902. Cockreill v. Harrison, 
23 Occ. N. 123, 14 Man. L. It. 366.

Claim against Estate of Deceased
Person—Statute of Limitations. Ilifoon v. 
Howe, 1 O. W. It. 272.

Partition of Land—Proof of Identity- 
Fuller v. Grant. 1 O. W. R. 452.

IV. Credibility of Witnesses.

Conflicting Evidence—Duty of tourf-l
—When several witnesses equally intelligent 
and credible, who appear to give their tern- 
mony in good faith, do not agree 0§°n ' , 
existence of a fact, the Court should adopt 
the version of the majority, rather than to* 
of the minority. 2. As between witness” 
equally honest, the Court ought rather to nr 
lieve those who would not be likely to be mis
taken than those who are likely to muW"- 
ceive the facts in question. Guay v. 11,1 ? 
of Afalbaie, Q. R. 25 8. C. 263.
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Finding Based on Positive Evidence

—Appeal.]—Iu an action for injury to land 
by flooding, the trial Judge found, with some 
doub., that the water had been delivered by 
means of a culvert constructed by the defend
ants, in spite of a mass of testimony going to 
shew that this was impossible :—Held, that 
the Court (Supreme Court en banc) would 
not interfere with the Judge's finding, there 
being positive evidence to sustain it, which 
be had chosen to believe, and it could not be 
said that he was clearly wrong. Milton v. 
Diitrict of Murrey, 10 B. C. It. Lit Hi.

Trial Judge—Appellate Court.] — When 
the credibility of a witness who has given 
his evidence before the trial Judge is ques
tioned before an appellate Court, the Court 
should reverse the finding of the trial Judge 
as to the witness's evidence only if the evi
dence itself furnishes very strong grounds for 
doing so, and if the matter is iu doubt the 
finding should be accepted. Lafiamme v. For- 
lier, Q. It. 27 8. C. 96.

V. Documentary Evidence.

Commencement of Proof—Admission of 
Oral Testimony—Promissory Note.]—An affi
davit to the effect that the payee of a promis
sory note has transferred it to the person 
making the affidavit, joined with the admis
sion of the latter that the holder of the note 
did not receive from him any consideration 
for transferring it to him, constitutes a 
"commencement de preuve” in writing of a 
promise by the transferee of such note to pay 
the amount thereof to the transferor, suffi
cient to admit oral testimony of such 
promise. Jewell v. Latimore, Q. It. 26 S. C. 
450.

Commencement of Proof In Writing
- Authentic and Private Writings.]—A writ
ing which is not authentic by reason of defects 
which dvprive.it of its authenticity, will avail 
as a private writing if it have been signed 
by all the parties whose signatures thereto 
were necessary if made as a private writing. 
2. Verbal evidence is not admissible to estab
lish the amount payable under a private 
writing (not referring to ,iny specific trans
action). signed with the amount in blank, 
unless there he a commencement of proof 
in writing as to the amount; and the signa
ture of the person obliging himself would 
not constitute such commencement of proof. 
Judgment in Q. It. lit S. C. 82 affirmed. 
haulhier v. Rioux. Q. R. 19 8. C. 473.

Entries in Books—Onus.]—An entry in 
a merchant's books, shewing that the defend
ant is indebted in a certain amount, with 
proof that the plaintiffs did sell goods to him 
and that the books were regularly kept, is not 
sufficient, per se, to put the defendant, who. 
uy his plea, denied his indebtedness, upon 
proof of the incorrectness of such entry. 
iarlh y. Montreal Park and Island R. IF. 
Co- Q. R. 18 8. C. 463.

Instrument In Duplicate—Variation— 
ws—bccondary Evidence — Demand of Per- 
f nnoncc of Obligation—Default.]—When n 

tten instrument is made in duplicate, all

I that one contains more than the other is 
! non-existent so far us the holder of the latteg 

is concerned. In order that secondary evi- 
I dence may be admitted of a document, it is 

not necewary to shew that it was lost by no 
fault of the party or unforeseen accident ; it 
is sufficient to shew to the satisfaction of the 

| Court that it is impossible to find it, and 
! that it has not been purposely destroy^!. 

Damages cannot be recovered for non-per
formance of an obligation unless the party 
seeking to recover has demanded performance 
so as to "place the other in default. Lafranee 
v. Larochellc, Q. It. 27 8. C. 183.

Notice to Produce — Object of.]—The 
only object of a notice to produce is to enable 
the party giving it to put in secondary evidence 
the contents of a writing, if the original, 
being in the possession of the party to whom 
the notice is given, is not produced by him. 
If the party chooses to produce the original 
without notice, or if the party desiring to put 
in the original gets possession of it and puts 
it in, it is no objection that a notice to pro
duce was not given. Carte v. Dennis, 21 Oee. 
N. 267.

Oral Contract — Petition to Open up 
Judgment—Discovery of Fresh Evidence.]— 
A party who has declared, in compliance with 
a judgment ordering him to file particulars, 
that be was suing upon an oral contract, 
may, without fraud, file documentary evi
dence at the trial, in support of such so-called 
oral contract. 2. At any rate, it is the duty 
of the adverse party, when such documents 
are tiled, to object to their production ami 
take proceedings to have the case reopened 
while it is under advisement, and a requOte 
civile will not be received when the parly 
might have iiad the case reopened before 
judgment. 3. A judgment will not be re
voked by reason of the discovery of new evi
dence, unless it is shewn that the party made 
reasonable efforts to discover it before the 
trial, or could have discovered it by reasonable 
diligence. Union Home and Real Estate Co. 
v. Estates Limited, 6 Q. I'. It. 383.

Revival of Action -Petition by Child o] 
Deceased Plaintiff—Proof of Status—Certifi- 

! cate of Baptism—Marriage Contract.]—Upon 
a petition for leave to continue an action in 
the name of the petitioner as the daughter of 
the deceased plaintiff:—Held, that the certi
ficate of the ])etitioner*s baptism attested 
only her filiation, but not that her parents 
were man and wife, which fact could only be 
proved by the marriage settlement or other 
similar documents. Connolly v. Consumers’ 
Cordage Co., 6 Q. P. It. 150.

Will—Validity—Letters Probate.] — Pro
bate of a will devising real estate is not 
conclusive evidence of the validity of the will 
in a Court of equity. Turner v. Turner, 24 
Occ. N. 243, 2 N. B. Bq. Reps. 835.

VI. Forekin Commission.

Application for—Affidavit in support— 
Purpose of evidence sought. Spencer v. Drys- 
dale (B.C.), 1 W. L. R. 6 A 7.

Application for—Evidence on.]—Appli
cation was made for a commission to examine 
a witness resident in the United States, the
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application being bused on an affidavit of the 
partner of the defendant's solicitor, on infor
mation obtained by him from M., the de
fendant's agent. There was no affidavit from 
M„ personally, and nothing to shew that the 
evidence of the witness could not have been 
obtained before he left the jurisdiction, or 
that the facts said to be *n the knowledge of 
the witness could not bt supplied by ether 
persons : — Held, that ilia application was 
properly dismissed. McPherson v. Rtter-Con- 
Icy Mfy. Co., 35 N. S. Reps. 429.

application. Stearns 
XV. L. B. 390.

v. Kimmcll (Y.T. i, 1

Examination of Defendants Abroad
—1 Mscrctiou—Appeal—Terms—Costs. Fergu- 
son v. Millican, 6 O. XV R. 001, 11 O. L. It. 
30.

Application for, during Trial — Re
fusal--/ " ...........................................Adjournment by Consent — Appeal 
Estoppel.]—During the progress of the trial, 
and after a number of witnesses on behalf of 
the plaintiffs had been examined, the defend 
nuts’ counsel applied for a commission for 
the examination of a witness who was absent 
in British Columbia, and for a postponement 
of the trial. The witness in question was a 
son of one of the defendants, who was aware 
of his absence, but. the fact was not brought 
to the attention of the defendants' counsel 
until the day on which the trial was com
menced. The trial Judge having refused 
both the commission and the postponement :— 
Field, that there was no reason for interfer
ing with his discretion on these points. After 
the commission applied for had been refused, 
the plaintiffs’ counsel offered to agree to an 
adjournment for a reasonable time, to be fixed 
by the Court, to enable the defendants to pro
duct; the witness, should they desire to do so. 
and the case was adjourned from the 8th 
January to the 17th February. On the latter 
day, the case being called, the defendants’ 
counsel stated that he had no further evi
dence to offer, and judgment was given for 
the plaintiffs : — Held, that the defendants, 
having accepted the offer made on behalf 
of plaintiffs, and obtained an adjournment 
of the case, were not in a position to revert

Examination of Party. |—Under a geu- 
eral commission to examine witnesses abroad 

! on behalf of both parties, the witnesses in 
l tended to be examined not being named iu 

the order or the commission, it is not per- 
! missible for the plaintiff to give his evidence 

before the commissioner, and, where the com- 
i mission is opened at the trial, the plaintiff ; 
| depositions on being tendered in evidence will 

be rejected. Wright v. Shattuok, 4 Terr. L 
R. 317.

Examination of Party—Défailli u» Iu 
Interrogatories.]—A defendant against whom 
interrogatories upon articulated facts have 
been declared pro confessis, and who has left 
the country, cannot obtain a rogatory com
mission for his examination abroad. Ber
nard v. Carbonneau, G Q. P. R. 350.

Examination of Party — Interroga
tories.]—A party to an action in default for 
answers to interrogatories sur faits et arti
cles may, by motion, and on paying the cost* 
incurred by his default, ask to be examined
upon commission at his new domicil out of 
the Province. Him lie v. Patoriy, 1 Q. I', it. 
73.

penses— 
XV. R. Z

Examination of Plaintiff Abroad
Exceptional circumstances. Letcin v. Cheese- 
worth, 0 O. XV. R. 481.

back to their original rights, and claim a re
view of the judgment. Stephen v. Thompson,
35 N. 8. Reps. 390.

Examination of Plaintiff Abroad
Terms—Costs. Watt v. Maekay, 5 O. W. R. 
93, 170.

County Court—Examination of Plaintiffs 
—Expens< J—In an action in a County Court 
on a promissory note for $05.40, the defendant 
pleaded that the note was obtained from him 
under dures- and the plaintiffs, who lived in 
Ontario, applied for a commission to take 
their evidence there : — Held, that, as the 
probable expenses of the commission would 
not exceed a quarter of the expenses of the 
plaintiffs attending the trial, and the appli
cation was made bona fide, it should be 
granted. Thompson v. Henderson, 9 B. C. R. 
540.

Examination of Plaintiff as Defend
ant to Counterclaim -Discovery. Levi v, 
Edu-ards, 5 O. XV. It. 83.

Examination of Witnesses in Foreign 
State - Letters rogatory — Necessity for - 
Jurisdiction of local Master. Keogh v. 
Itrady. G O. XV. R. 552, 84G.

Grounds for Ordering — Terms—Secu
rity for costs. McGregor v. Johnson, 2 0. 
XV. R. 531.

Examination of Absent Plaintiff.! —
Action of replevin. After the commencement 
of the action one of the plaintiffs left the 
jurisdiction. Application was made on behalf 
of the plaintiffs to examine the absent plain
tiff under a commission, the plaintiffs’ solicitor 
stating that the absent plaintiff was joined by 
mistake : —Held, that the plaintiffs ought to 
have leave to issue a commission. The delay 
was satisfactorily accounted for, and, even if 
the absentee was a real plaintiff, the law per
mits a commission to he issued to tnke the 
evidence of a party. The fact that it is on 
the part of the plaintiff makes no difference. 
Willis v. Uehie, 22 Occ. N. 430.

Examination of Defendant and Wit
ness Abroad — Failure to make case on

Interrogatories — Foreign Commune 
—Evidence—Motion to Strike out—>hirisdic- 
lion.]—Motion by defendant to strike out in
terrogatories served by plaintiffs upon de
fendant as proposed to be used upon a com
mission to take evidence in Scotland. >n 
authority was cited in support of the mo
tion ; against it was the authority of Hume- 
Williams and Macklin on Evidence on Com
mission (19031. p. 101, where It said tbit 
great care should be taken in framing in
terrogatories, for. “ if the interrogatories 
contain leading questions or are immaterial, 
irrelevant, or otherwise objectionable, the op
posite party may object to the answers berne 
received at the trial. It is not the preseo 
practice for the Master to consider interro
gatories proposed to he administered to *“• 
ni'svns nn commission, because the rules wn|C
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so provide apply only to interrogatories inter 
partes ; but the practice seems at one time 
10 have been different.” The only rule deal
ing with the subject is 503 :—lleld, in the 
absence of express authority, there was no 
power to deal with these interrogatories. A 
party examining on interrogatories cannot 
be interfered with us is sought to be done 
in this case. If the other side objects to his 
interrogatories, it may be wise to alter them. 
But a party is not obliged to do su. If he 
chooses he is free to take bis risk of the com
mission evidence being rejected either in whole 
or in part by the Judge at the trial. Motion 
dismissed with costs to plaintiffs in the cause. 
Toronto Industrial Exhibition Assn. v. Hous
ton. 5 O. W. R. 41*3, 9 Ü. L. U. 827.

Interrogatories -Samos of Witnesses.J 
—When a commission in the nature of a 
commission rogatoire is issued to examine 
witnesses, the interrogatories will be allowed 
and settled notwithstanding the fact that 
the- party at whose instance the commission 
Issued, declares in- is unable to disclose the 
names of all the witnesses he intends exam
ining. Mill then v. J.aurentide Pulp Co.. Ü Q. 
P. K. 134.

Irregularity — Waiver — Sew Trial— 
Defect in Evidence.]—Where a commission 
to take evidence was issued without a formal 
order therefor, but merely on an informal 
memorandum of a Judge, containing no di
rection as to the commissioners’ name, or 
ihe time, plac", or manner of taking the evi
dence, but the commission, before being sent 
out, had been shewn to the advocate for the 
opposite party, and due notice of the time 
and place of taking the evidence under the 
commission had been served on him, and on 
the return of tie- commission it had been 
opened at bis instance :—Held, that the irre
gularities in connection with the issue of the 
commission, which might at an earlier stage 
have been taken advantage of by motion to 
suppress, were waived by the advocate for 
the opposite party, with knowledge of the 
irregularities, causing the commission to be 
opened; that being a fresh step within the 
meaning of s. 641 of the Judicature Ordin
ance. 2. That in any case, the trial Judge 
having received the evidence, and s. 301 of 
the Judicature Ordinance providing that a 
new trial shall not be granted on the ground 
of the improper admission or rejection of evi
dence, unless, in the opinion of the Court to 
which application is made, some substantial 
wrong or miscarriage has been thereby occa
sioned in the trial, and the Court beinrç of 
the contrary opinion, no effect should be given 
to the objection. Trial of an action ad
journed to enable plaintiff to supply defect in 
the evidence in support of his case under s. 
236 of the Judicature Ordinance. Hamilton 
r. McNeill, 2 Terr. L. It. 31.

Irrelevant Testimony - Terms—Costs 
and expenses. Toronto Industrial Exhibi- 
tm Assn. v. Houston. 5 O. W. It. 303, 349,

Postponement of Trial — Delay — 
Terms—Security for costs. Lemoine v. Mae- 

2 O. W. R. 390. 400.

Return — Delay — Nullity — Omission 
to Put Questions.]—The execution of a for- 
mgn commission and the return of the com
missioner after the time fixed, by the consent

of the parties, are not necessarily causes of 
nullity, especially when no prejudice has been 
occasioned. 2. if the commissioner has omit
ted to put to a witness certain questions his 
return will not be received, his proceedings 
being Incomplete, but such omission does not 
render the proceedings void, and the Court, 
in that case, will order the record to be sent 
buck to the commissioner with instructions 
to put the questions and so complete his pro
ceedings. Thibault v. Poulin. Q. R. 22 S. 
C. 371. 5 Q. P. R. 189.

Time — Extension — Issue. — fte/uni.] 
—Where a commission rogatoire has not been 
issued within the time allowed for its return, 
the order allowing it to be issued lapses, and 
the Court cannot extend the time for taking 
testimony under such commission or for its 
return. (Heard v. City of Montreal, Q. R. 
18 S. C. 315.

Trial Judge — Postponement of Trial.] 
—The Judge to whom an application is made 
for a commission rogatoire mav refer the 
same to the trial Judge, who will, in his dis
cretion, after having heard the evidence, 
grant or refuse the motion, and, in the for
mer case, postpone the trial in order to per
mit the execution of the commission. .1 rm- 
strong v. Gillies, 5 Q. P. R. 423.

Witnesses out of Province Examin
ation of—Proecdurv.] — Under art. 373, C. 
1\, the commissaire-enquêteur to be appoint
ed must reside in the Province of Quebec,.and 
the witness to be examined must also reside 
therein. If the witnesses reside out of the 
province, the party who finds it necessary to 
examine them must proceed under arts. 380 
et seq. Patterson v. Crcpeau, Q. R. 19 S. C. 
147, 3 Q. P. R. 404.

VII. Secondary Evidence.

Books and Documents — Objections—
, Resemblance or Identity of Performances— 

Copyright.1 — Objections to secondary evi- 
j dence of the contents of a written document 

must be distinctly stated when it is offered ; 
and if not objected to it is received, and is 
entitled to its proper weight, and the weight 
to be attached to it will depend upon the cir- 

| cumstances of each case. Each programme 
of an entertainment is an original document, 
not a mere copy. The rule excluding oral 
testimony of a witness of the contents of a 
written document which he had read was not 
applicable to the present case (an action for 

j infringement of a copyright by the perform
ance of an opera). What was sought to be 

1 proved was not the contents of any book or 
1 document, but the resemblance or identity of 

two performances, partly verbal, partly musi- 
I cal, and partly made up of dramatic action, 

gesture, and facial expression. Sufficiency 
and admissibility of evidence of resemblance 
or identitv of the performance or of copy with 

! original discussed. Carte v. Dennis, 5 Terr. 
I !.. R. 30.

Notice to Produce — Object of.]—The 
I only object of a notice to produce is to enable 
1 the party giving it to put in secondary evi- 
j dence of the contents of a writing, if the 
j original, being in the possession of the party J to whom the notice is given, is not produced 

by him. If the party chooses to produce the
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original without notice, or if the party de
siring to put in the original gets possession 
of it and puts it in, it is no objection that a 
notice to produce was not given. Carte v. 
Dennis, 21 Occ. N. 267. 5 Terr. L. R. 30.

Proof in Writing — Necessity for — 
Loss by Unforeseen Accident — Oral Testi
mony.] — Where the original of a notarial 
minute has disappeared without the fault of 
the parties, by some inexplicable circum
stance, the case comes within art. 1233, para. 
6 C. C., which provides that proof may be 
made by testimony “ in cases in which the 
proof in writing has been lost by unforeseen 
accident.” Filiatrault v. Feeny. Q. R. 20 S. 
C. 11.

Voluntary Destruction of Document.]
—A plaintiff who has voluntarily destroyed 
an instrument under seal evidencing an agree
ment with the defendant cannot be allowed 
to prove orally the contents of such' docu
ment. Coté v. Cantin, Q. It. 21 S. C. 432.

VIII. Witnesses.

Competency — Religious Belief.] — A 
person offered as a witness, uj>on being ex
amined on the voir dire, stated that he be
lieved in God but did not believe in a future 
Mate of rewards and punishments dependent 
upon his conduct while on earth, whereupon 
he was rejected as incompetent :—Held, that 
he was properly so rejected. Bell v. Bell, 
34 N. B. Iteps. 615.

Cross-examination on Affidavit—In
terlocutory motion — Original document — 
Production by witness. Wilson v. Rannie 
(Y.T.), 1 W. L. R. 397.

Cross-examination to Credit — Con
tradiction — Defamation.]—The defendant 
in an action of defamation, to which he 
pleaded privilege, after himself stating in the 
witness box that one II. had informed him 
that the plaintiff was keeping the strippings 
from his cows, and making butter from them, 
contrary to his agreement with a cheese- 
inaking association, which was the alleged 
slander, called H. as a witness, and proved 
that II. had told him ( the defendant ) what 
he had stated. The plaintiff’s counsel then 
in cross-examination asked H. his grounds 
for making the statement, and II. said that 
he had seen the plaintiff’s wife taking the 
strippings, and that she had not mixed them 
with the milk sent to the factory : that she 
told him that she always took the strippings 
from the cows and used them in the house. 
The plaintiff proposed to call, in reply, a 
witness to contradict H. :—Held, that this 
evidence, if sufficiently tendered, was pro
perly rejected, there being no plea of justi
fication, and the defendant not seeking to 
go into the truth of the charge. It was not 
competent for the plaint'ff to make the evi
dence relevant by himself asking H„ in effect, 
whether the charge were true or not, and then 
seeking to contradict him. The cross-exam
ination of H. upon this point was proper, 
but only as a matter of credit, to rebut evi
dence brought out by himself upon a matter 
going only to credit. Preston v. Thompson, 
21 Occ. N. 464.

Expert Witnesses — Opinion evidence 
— Witness fees — Additional payment foi 
opinion. Butler v. Toronto Mutoscope Vo.,
6 O. W. U. 527, 11 O. L. R. 12.

Expert Witness — Opinion—Hitness 
Fees. —A medical man who has attended 
the victim of an accident, and who is after
wards called as a witness, must disclose al. 
the facts of which he has knowledge ; but is 
not obliged to express an opinion in his capa- 
city of physician until his fees as such hint* 
been paid or guaranteed. Marquis v. Ilobi- 
dotiT, 3 Q. P. R. 433.

Motion—Cross-examination of officers of 
company on affidavit—Injunction—Production 
of documents — Undertaking to produce — 
Questions — Relevancy — Sufficiency 
Trade union—Details as to employer's busi
ness. Uurncy Foundry Co. v. Emmett, 2 0. 
W. R. 938, 969, 1038. 3 0. W. R. 382, 5f4.

Motion — Examination of Witness on 
Pending Motion—Ex Parte Motion— Substi
tuted Service of Process—Status of Witness 
to Move to Set aside Appointment and Sub- 

i poena.]—Motion by a person, not a party to 
the suit, who was served by plaintiff with a 
subpoena and appointment for examination 
as a witness upon a pending motion, to set 
aside the subpoena and appointment. Several 
grounds were taken in the notice of motion.

I Those mainly relied on were : (1) that there 
1 is no motion pending before the Court, and 
I so Rule 491 does not apply; (2) that an 
I order for substituted service has already been 

made and acted on, and the witness, on whom 
service was made, has disclaimed any know
ledge of defendant's residence, and (3l that 
the Rules do not provide for or permit the 
examination of witnesses upon an ex parte 
motion. It was argued that the witness has 

| no status to move yet. This point was met 
by Steele v. Savory, 8 Times L. R. !>4, which 
seems to overrule the objection. The sub
stantial question was whether an ex parte 

j motion is a “ motion before the Court ” with- 
j in the meaning of Rule 491. The notes to 
' this Rule in Holmested & Laugton’s Jud. Act,
| p. 673, and the cases cited, seem to shew that 
I an ex parte motion is a motion in suuport 

of which evidence can be obtained Held.
filaintiff was right in trying to obtain such 
nformation as would enable such an order 

I to be made as would prima facie bind defen- 
j dant on the question of service. When an 

order has been made, as here, which was 
j plainly abortive, it does not seem reasonable 
1 to hold, in the absence of authority, that 

plaintiff's whole remedy is exhausted. The 
motion dismissed. Dunlop v. Dunlop, 5 0. I 
W. R. 258, 305, 9 O. L. R. 372.

Party as Witness — Discrediting - 
Reputation — Opinion — Rejection of Eti- 
dencc—'New Trial.]—At the trial of an ac- 

j tion for negligence in non-repair of a way,
I the plaintiff testified in his own behalf. r°r 
| the defence a neighbour of the plaintiff’s was 

called who swore that the plaintiff's general 
reputation among his neighbours in the com- 

| munity was not good; the witness would not 
| believe the plaintiff on his oath. He said he 

knew the individual opinions of the pla|n"
1 tiff’s neighbours as to his character, and he 
j was then asked by counsel for the plaintif:
“Whose opinion do you know?” This wat 

I not allowed :—Held, that this evidence should
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not have been rejected ; but, as, even assum
ing the plaintiff’s testimony to be true, the 
action was properly dismissed by the trial 
Judge, there was no substantial wrong or 
miscarriage within Order 37. Rule 0, and 
there should not be a new trial. Messenger 
v. Town of Bridgetown, 33 N. 8. Heps. 2111.

Party as Witness—lief usai to Incrimin
ate Himself — Municipal Councillor—Quo 
Uurranto.] — The defendant was elected a 
member of the council of a village, the char
ter of which required that no one should oc
cupy such office unless he could read and 
write. The plaintiff proceeded against the 
defendant by quo warranto upon the ground 
that he could neither read nor write. Be
ing examined by the plaintiff as a witness, 
the defendant refused to say whether he could 
rend or write, and refused to read a paper 
presented to him :—'Held, that he was not 
bound to incriminate himself, and his re
fusal was proper. Ht. Arnaud v. Barrette, 
4 Q. P. R. 102.

Petition to Correct Deposition.!—A
witness has the right to apply directly to 
the Oourt, bv petition, to have his deposition 
corrected, when he states that it is not cor
rect. Nadon v. Richmond. Drummond, and 
Yamaslca Ins. Co.. 3 Q. P. R. 430.

Right to Contradict Witness—Judge s 
Leave-Refusal of.]—Where a witness, whe
ther a party to the action or not, is called 
by the plaintiff to prove a case, and his evi
dence disproves the case, the plaintiff may 
yet establish his case by other witnesses 
called, not to discredit the first, but to con
tradict him on facts material to the issue: 
and the right to contradict by other evidence 
exists, though the trial Judge may not grant 
his permission. Stanley Piano Co. of Toronto 
v. Thomson. 21 Occ. N. 73, 32 O. R. 341.

of the commissioner. Kassop v. Dag, 36 N. 
S. Reps. 430.

Affidavits — Interlocutory Application— 
Information and Belief—Grounds for.]—An 
affidavit leading to an order for an ex juris 
writ containing allegations of the fact which 
must necessarily have been founded on in
formation and belief only, must state the 
source of the information. Tate v. Hennes
sey. 8 R. C. R. 220.

Application to Let in Fresh Evidence
! —Knowledge of Party.]—A petition to open 

up judgment in order to prove an allegation 
: in the declaration (which the plaintiff for

got at the hearing! will not be granted un
less it appears that the facts which it is de
sired to prove did not come to the knowledge 
of the plaintiff until after the close of the 
examination of witnesses. Canadian Brew
eries (LimitedI v. Allard, 4 Q. P. R. 365.

Bornage — Right of Defendant to Call 
Witnesses—Absence of Plea.]—-In an action 
en bornage, a defendant, who has not filed a 
plea, has nevertheless a right to examine 
witnesses. Johnsons Co. v. Wilson. Q. R. 24 
8. C. 131.

Court of Appeal—-Leave to adduce fur
ther evidence on appeal. Klees v. Dominion 
Coat and Apron Co.. 3 O. W. R. 841. 037. 
ti O. W. R. 200.

Default of Answer to Interrogatories
—Promissory Note — Prescription — Inter- 

| ruption — Part Payment.]—The default of 
! the defendant to answer interrogatories sur 
: faits et articles is sufficient proof to establish 

part payments made by him upon a promis- 
| sory note for more than .$1)0, and therefore 

to "prove the interruption of prescription. 
i Charrier V. St. Pierre. Q. R. 19 R. C. 103.

IX. Othkb Cases.

Action to Perpetuate Testimony —
Procedure —. Order for examination of wit
nesses, Atlas Loan Co. v. Honsinger. 3 O. i 
W. R. 017.

Admission of Liability — Burden of j
Proof—Positive and Negative Evidence.] — 
Where in an action against the indorser of a ] 
promissory note, a defence of failure to pre- | 
sent for payment and to give notice of dis- i 
honour is admitted, but the plaintiff relies I 
on an alleged admission of liability by the j 
defendant, the burden of proof is on the 
plaintiff; and the case is not one where the ! 
rule ns to the adoption of the positive evi- I 
denco of one witness against the negative 1 
evidence of another can be properly applied. | 
Hart v. Taylor. 37 N. 8. Reps. 156.

Affidavit - - Jurat — Illiterate Person.] j 
—The jurat to an affidavit for an order for 
replevin, made by an illiterate person, after 
the words “ sworn, etc.,” containing the 
words, “ And I certify that this affidavit ;

rpud in the presence of the deponent, and 
•hat the said deponent seemed perfectly to 
understand the same —Held, that the "affi- 
navit was bad, being apparently signed by an i 
illiterate person, and there being no eertifi- 1 
rate that it was subscribed in the presence !

Deposition of Witness — Forum.]—A 
i deposition necessary to obtain judgment in 

an action by default should be taken before 
the Judge or the prothonotary and not before 
n commissioner of the Superior Oourt. Mor
ris v. Everett, 3 Q. P. R. 466.

Discovery of Fresh Evidence -Open
ing up—Judgment.]—Where the plaintiff, 
whose action had been dismissed, presented 
a petition supported by an affidavit shewing 
that since the judgment he had discovered 
two new witnesses who would prove facts es
sential to the success of his action, an order 
was made remitting the parties to the same 
position ns they were in before judgment in 
order that the plaintiff might produce the 
two witnesses, with leave to the defendant 
to give evidence to contradict them, and re
serving costs. Brousseau v. Déchine, 3 Q. P. 
R. 397.

Entries—Proof of Debt — Sufficiency.]— 
Where regular entries of sales of goods were 
made, and invoices were rendered and de
mands for payment frequently made, and the 
debtor only questioned one small item of 50 
cents, and. promising to pay. asked for de
lay :—‘Held, that the indebtedness was suffi
ciently established. Laporte v. Duplessis, Q. 
R. 20 8. C. 244.

Examination of Witness de Bene
Esse—-Rule 638.] — Summons to examine a 
witness de bene esse. The witness lived at
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Telegraph (‘reek, in Cassiar district, but at 
the time of the hearing of the summons he 
was in Victoria temporarily, and the appli
cation was for the purpose of getting his 
evidence before he went back to Telegraph 
Creek Held, that ltule 368 was applicable, 
and order made as asked, Hyland v. Cana
dian Development Co., 22 Occ. N. 170, 9 li. 
C. It. 32.

Examination of Witness de Bene 
Esse.]—Haskins v. Map, 2 O. W. R. BOO.

Exchequer Court of Canada—Statute» 
—Conflict.J— In a proceeding in the Exche
quer Court of Canada, if a conflict arises be
tween the rules of evidence established by a 
provincial statute and those subsisting by 
virtue of a Dominion statute, the latter will 
prevail. Regina v. O'Bryan, 7 Ex. C. R. 19.

Injunction Motion — Cross-examina
tion on affidavits—Refusal to produce books 
—Proper custodian—Order for production— 
Forum—Alternative motion to commit. Can
ada Foundry Co. v. Emmett, 2 O. W. R. 
1032, 1102, 3 O. W. R. 53. 680.

Letter Written “ Without Preju
dice ”—Objection on appeal. McLennan v. 
Gordon, 5 O. W. R. 98.

Notes of, Taken at Trial.]—The notes 
of evidence taken at the trial arc conclusive 
as to what took place thereat. McDougall v. 
McLean, 1 Terr. L. R. 450.

Opinion Evidence.] —• See Wright v. 
Shattuck. 5 Terr. L. R. 204.

Reference — New Master—Adoption of 
evidence taken before former Master—Order 
requiring—Jurisdiction of Master in Cham
bers. Evans v. J affray. 1 <>. w. it. 28, 168, 
2 O. W. It. 078, 3 O. W. R. 877. 6 O. W. R. 
733.

Reference to Master for Trial—Rul
ings on evidence — Interlocutory appeals— 
Admission and rejection of evidence—Inter
pretation of contract — Form of questions. 
Askwith v. Capital Power Co., 4 O. W. R. 
2.15.

Way — Non-repair — Negligence—Fatal 
Accidents Act—Cause of death—Statement 
of deceased—-Narrative of event — Munici
pal corporations—Joint liability. Gamer v. 
Township of Stamford, 2 O. W. R. 1167.

Witness — Alien — Form of Oath.]— 
Up<m a trial for murder, a Chinese witness, 
who was not a Christian, was interrogated 
as to the form of oath most binding, and was 
sworn by “ the King’s oath,” or “ chicken 
oath,” a form deemed of greater solemnity 
than those ordinarily administered, the 
“paper” and “saucer" oaths. Rex v. Ah 
Wooey, 9 B. C. It. 569.

EVOCATION.

See Courts.

EXAMINATION.

Bee Bankruptcy and Insolvency—Disco; 
eby—Execution—Judgment Debtor 
Municipal Elections.

EXCEPTIONS.

Bee Pleading.

EXCHANGE OF LANDS.

Bee Vendor and Purchaser.

EXCHEQUER COURT OF CANADA.

See Appeal—Time.

EXECUTION.

I. Exemptions, 632.
II. For Costs. 634.

III. Procedure. 635.
IV. Seizure. 637.

V’. Sale Under. 645.
VI. Stay of Execution. 652. 

VII. Other Cases, 652.

I. Exemptions.

Clothing — Retention for Value of P 
pair» Clothing Supplied by Husband to
Wife.]—A fur overcoat for a man of a cer
tain age and of a certain social position i 

! mi ordinary garment necessary and indi<- 
! pensable during the winter season, and thern- 

fore is exempt from seizure under art. 689. 
C. P. C. 2. A right of retention claimed by 
one who has repaired such an overcoat doe< 

I not authorize a creditor to seize it under ex
ecution. 3. A husband being obliged to clothe 
his wife, necessary articles of personal clotb- 

! ing given to a wife by her husband during 
marriage do not fall under the prohibition 

! against gifts from husband to wife inter 
vivos, and such garments once given to the 
wife become her individual property, and 
therefore are not exigible for the debts of 
lier husband. Robertson v. Honan. Q. R. "4 
8. C. 510.

Contractor—Animals Used in B usine» 
—Several Callings.]—A contractor who use* 
a horse in his business is not a carter, and 
cannot as such oppose the seizure of the 
horse in execution. 2. A debtor who follows 
several callings cannot claim exemption from 
seizure of tools used in his business, unless 
they are used in his principal calling. 
Tli«‘ law does not allow the privilege of pro
tection from seizure of two horses or two 
oxen except to a farmer, the cultivation ot 
whose farm is his principal occupation. »'• 
\fanamy v. Pelletier. Q. R. 24 8. C. 127.
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Homestead — Conveyance of homestead 
by husband to wife—Action to set aside—13 
Eliz. e. 5—Consideration. Meunier v. Dor ay, 
(X. W. T.), 2 W. L. It. 231.

Homestead — Judgments Ac/.] — The 
plaintiff claimed a right to have two village 
lots owned by the defendant sold to satisfy 
a judgment of which he had registered a cer
tificate. The defendant occupied as liis dwel
ling the upper floor of a two-storey building 
on one of the lots, the ground floor having 
been built for use as a ston There was a 
stairway inside the building connecting the 
two floors, also a stairway from the outside 
to the dwelling. The two lots were occupied 
as one property and some use was made of 
the vacant store tor storage of articles used 
in connection with the dwelling. The Judge 
at the trial found that the value of the pro
perty was $3,000, and that there was a mort
gage" upon it for an amount exceeding $2,000 : 
—Held, that the defendant was bona fide 
usiug the whole premises as his residence and 
that, under s. 12 of the Judgments Act, R. 
S. M. c. 80, the property as a whole was free 
from sale under the judgment. Codvillc v. 
Prone, 21 Occ. N. 318, 440, 13 Man. L. R. 
4ti8.

Homestead — Mortgage—Sale—Lien on 
proceeds—Laud Titles Act, N.W.T.—Incum
brances — Originating summons. Boes v. 
Hpillrr (N.W.T.), 1 W. L. R. 300, 2 W. L. 
It. 280.

Homestead — Sale of—Mortgage Taken 
in Part Payment — Receiving Order.]—The 
Exemptions Ordinance, O. O. 1808 c. 27, s. 
2. s.-s. 9, declares the following real property 
of an execution debtor and liis family free 
from seizure by virtue of all writs of execu
tion, namely :—(9) “ The homestead, pro
vided the same is not more than one hundred 
and sixty acres ; in case it be more the sur
plus may be sold subject >o any lien or in- 
vumbrauce thereon —-Held, that mortgage 
moneys, forming part of the proceeds of the 
sale of the defendant’s homestead, do not 
come within this provision. This provision 
exempts the homestead only so long ns it re
mains a homestead, and where the debtor 
has voluntarily disposed of it, the language 
of the Ordinance is not wide enough to extend 
the exemption to the proceeds, unless they are 
re-invested in other exempt property before 
a creditor has acquired a charge or lien upon 
them. Receiving order, as equitable execu
tion, discharged. Massey Harris Co. v. 
Uchram. 5 Terr. L. R. 338.

Homestead — Value — Notice.]—Held, 
that the execution debtor was entitled, ns an 
exemption under the Homestead Act. to $500 
out of $1.000 realized by the sheriff on the 
sale of a steamship, the only exigible pnrr.ou* 
alty of the debtor. Vyc v. McNeill. 3 B. C. 
It. 4, approved:—Semble, that notice of a 
claim of exemption is necessary. Yorkshire 
'luarantee and Securities Corporation V. 
Cooper. 23 Occ. N. 302, 10 B. C. R. (IS.

Tools and Implements — Selection — 
Ihght of Creditor to Make.]—The privilege 
granted the debtor by art. 598. C. C. P.. para
graph 10, of selecting and withdrawing from 
seizure “ tools and implements nnd other chat
tels ordinarily used in his profession, art. or 
trade, to the value of .$200.” only exists while 
the debtor is carrying on his profession, art.

or trade. When he has ceased to do so, his 
right to make a selection is at an end, and, 
therefore, his creditor can have no right, un
der art. 1081, C. I'., to make such selection. 
In any case the right of the creditor, under 
the lust mentioned article, is merely to bring 
back certain effects to the patrimony of the 
debtor, for the benefit of his creditors gener
ally, and cannot be exercised for the exclu
sive benefit of the creditor seeking to avail 
himself of Che provisions of the article. 
Stephens v. Toback, (J. R. 2G S. 0. 41.

Tools of Trade — Costs of Opposition.] 
—A workman who demands the withdrawal 
from a seizure of his necessary tools, cannot 
claim costs against the execution creditor, 
because the bailiff making the seizure cannot 
make the distinction between tools which the 
debtor may claim as exempt nnd his other 
tools. Cunningham v. Ouilbault, 0 Q. 1\ R.

II. Fob Costs.

Judge’s Order -Direction for Set-off— 
Service of Allocatur- Issue of Execution— 
Production of Order.]—Where a Judge's or
der requires the defendant to pay interlocu
tory costs to the plaintiffs, nnd the Judge 
makes an oral direction that costs previously 
awarded to the defendant should be set off 

| pro tnnto, the deduction should be made be- 
I fore execution issues on the Judge's order.
I It is not necessary to serve the certificate of 

taxation of the costs awarded by an order, 
where the party to pay 1ms been represented 
upon the taxation and has notice of the 
amount payable. When execution is issued 
upon a Judge’s order, the order itself or an 
office copy should be produced to the officer 
issuing it ; a mere copy is not sufficient, un
less such officer is the one who has official 

I custody of the book in which the order is en
tered. People's Building and Doan Assn. v. 
Stanley. 22 Occ. N. 410. 4 O. L. It. 044.
1 O. W. R. 890, 460, 572. 592. 2 O. W. R. 
122.

Motion for Leave to Appeal—Court 
of Appeal—High Court.]—An application to 
a Judge of the Court of Appeal for leave to 
appeal from an order of a Divisional Court 
having been dismissed with costs, the same 
were taxed and a certificate thereof issued, 
which, with the order of dismissal, was filed 
in the High Court, and a fi. fa. to levy the 
amount of such costs placed in the sheriff’s 
hands for execution:—Held, that the order 
directing payment of costs was properly made 
under ss. 77 and 119 of the O. ,T. Act ; and 
that execution was properly issued out of the 
High Court, under Rule 3, by analogy to the 
procedure under Rule 818. People’s Building 
and Loan Association v. Stanley. 22 Occ. N. 
300, 371. 4 O. L. R. 247. 377, 1 O. W. R. 
399. 409. 572. 592. 2 O. W. R. 122.

Pending Appeal to Privy Council-
Security.]—In a case in which, by special 
leave, an appeal has been allowed to the Ju
dicial Committee of the Privy Council, exe
cution may issue, pending such appeal, for 
the costs incurred in the Courts appealed 
from, without, for that purpose, sending the 
record back to the Court of first instance.

1 when no security for the costs incurred in 
the Courts below has been given with the
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appeal to the Judicial Committee. Consoli
dated Car Heating Co. v. Come, û Q. P. It. 
48.

111. I'BOCEDUBK.

Creditor Collocated on Moneys Le
vied — - Insolvency — Hub-opposition—Hub- 
col ^nation. |—Held, in review, affirming the ! 
disposition of the judgment in Q. It. 23 S. C. 
45, but modifying the considérants, that art. 
824 of the Code of Procedure, which author- 
izes a creditor of a person who is entitled to 
be collocated, or who is collocated, upon mo
neys levied, to file a sub-opposition, does not 
confer any privilege on such creditor. If 
the person primarily entitled to be collocated 
is insolvent, the amount of the collocation 
must be distributed among his creditors, ac
cording to law. The service of a writ of at
tachment, attaching such moneys in the hands 
of the sheriff, does not give the sub-opposant i 
any special right thereto. Art. 1981, C. C. | 
Marion v. Brien dit Desrochers. Q. R. 23 S. 
C. 52.

Guardian of Property Seized — Dis- 
charge — Lupse of Time — Destruction of 
Property Seized.] — A judicial guardian is 
not discharged from his guardianship by the 
expiration of a year from the day of the seiz- 
ure, and a rule will issue against him to | 
make him produce the goods intrusted to 
him if he does not prove that they have been 
destroyed without fault on his part. Millar 
v. Gillespie, 5 Q. P. It. 373.

Opposition to Seizure — Dismissal — 
Execution of Judgment of Court of Review 
—Time for.]—A motion for the dismissal of 
an opposition cannot be made before the ori
ginal thereof is returned. 2. An opposition 
which raises the question whether a judgment 
of the Court of Review, in a summary mat
ter. can be executed within eight days from 
the rendering thereof, is not frivolous, and 
will not be dismissed on motion. Kavanagh
1. Quinn, 5 Q. P. It. 166.

Opposition to Seizure—Insaisissabilité 
—Investment of Moneys Bequeathed—Declar
ation—Registration.)—A declaration of in
vestment, stating that a purchase of proper
ty has been made with moneys bequeathed to 
the purchaser on condition of insaisissabilité, 
may be set up in opposition to a seizure of 
such property by a creditor of the purchaser, 
although the declaration was not registered 
until after the creditor’s claim had accrued. 
Baird v. Morphy. Q. It. 23 8. C. 497.

Opposition to Seizure—Security—Time 
far—Hypothecary Creditor—Tenant.) — An 
hypothecary creditor, whose claim nas been 
registered before the registration of a lease 
of the immovable hypothecated, may require 
from the tenant, who files an opposition to a 
seizure by such creditor, asking that the im
movable may be sold subject to his lease, 
security that the immovable will be sold for 
a price sufficient to assure him the amount 
which is due to him (art. 726. C. P. C.t,
2. He may require such security as soon as 
the opposition is filed and without admitting 
the ground of the opposition. Desaulnicrs v. 
Pcyctte, Q. R. 12 K. B. 445.

Reduction of Amount of Judgment 
after Seizure — Opposition — Sheriff —

Return.)—A seizure made under a writ is
sued in execution of a judgment obtained ex 
parte for $500 damages ceased to be valid 
and binding as soon as this judgment is re
formed upon opposition to judgment by a 
second judgment maintaining the opposition ; 
and the defendant-opposant is only bound un
der the seizure to the sum to which the judg
ment is reduced, in this case, $50. Such a 
seizure having become effete cannot be con
tinued upon the same writ for the latter > uni ; 
and the defendant may dispose of the immov
able so seized notwithstanding the seizure 
after the judgment maintaining the opposi
tion. 2. A writ of execution which has been 
returned by the sheriff to the Court upon 
service of certificate of the tiling of un oppo
sition to the judgment cannot be withdrawn 
from the record of which it forms part in or
der to be sent to the sheriff with instructions 

i to continue proceedings, without the author
ization of the Court or a Judge. Demers v. 
Dufresne, 5 Q. P. R. 465.

Seizure and Sale—Opposition for Pay
ment—Bailiff's Return — Default — Rule 

I Nisi.)—A bailiff who has seized and sold a 
debtor’s property lioth at his domicil and 
place of business, and has received an oppo
sition for payment on the moneys levied at 
either of these places, must return into 
Court all the moneys levied at that place, 
and make a separate return of his proceed
ings at both places, in order that the Court 
may adjudicate ; in default of his so doing, a 
rule may be issued against him. Lacroix v. 
Pro a lx, 5 Q. P. R. 309.

Seizure by Way of Security— Service
—Return — Declaration.)—When a writ of 

! saisie-gagerie is made returnable the second 
day after service, the declaration must be 
served at the same time as the writ. 2. When 

I (he service of the declaration is made at (he 
I office of the Court, there must be at least 
j one clear day between the service and the 

return. Dupuis v. Mathieu, 5 Q. P. It. 414.

Seizure for Preservation of Proper
ty—Declaration—Money in Bank—Garnish
ment—Exception to Form.)—A writ of saisie- 
conservatoire must be accompanied by a de
claration or contain a sufficient statement of 
the grounds of the demand. 2. If the articles 
to be seized are not in specie, but sums of 
money in the possession of a bank, the credi
tor must proceed by way of garnishment, and 
not by saise-conservatoire. 3. A saisie-con
servatoire with respect to sums of money, and 
not accompanied by a declaration, will be dis
missed upon exception to the form. Leith v. 
Hall, 5 Q. P. R. 155.

Sheriff — Return — Reissue to another 
Sheriff—Opposition—Hale of Raiheay.]—\t 
the sheriff to whom a writ of execution is 
addressed makes a return of nulla bona and 
nullne terne, the prothonotary has no right 
to address the same writ to the sheriff of an
other district, by making an addition in the 
margin. 2. An opposition to the sale of a 
portion of a railway seized under a writ of 
execution will not be dismissed upon defence 
in law upon the ground that it is not formally 
alleged that the portion of the railway so 
seized does not constitute a section : that 
must be shewn by evidence. Atlantic and 
Lake Superior R. W. Co. v. Dillon. 5 Q. P- 
It 191.
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IV. Seizure.

Account Book—Assignment of Debts.] , 
—A ledger or account book containing a list , 
of debts which have been assigned in writing, 
and which are described in the writing as 1 
" all the debts in a certain ledger marked j 
A," is a mere incident to the debts, and is no I 
longer a chattel as it was before the entries 
were made in it. It is, therefore, not seizable 

execution against judgment debtor, the 
former owner of the debts, as against the 
lierson to whom they have been so assigned 
by him. Corticelli Silk Co. V. Balfour, 5 
Terr. L. U. 386.

Amendment — Affidavit — Provisions of 
Statute.] Article 647, O. P., does not pre
vent the amendment of an opposition to a 
seizure, but merely requires that such amend
ment shall be accompanied by a deposition on 
oath affirming that the facts alleged therein 
are true. 2. An affidavit is not required in 
support of an amendment which merely al
leges a provision of a public statute, of which 
the courts are bound to take notice without 
its being pleaded—in this case, the charter of 
the city of Montreal. Larocque v. City of 
Umtnal, 5 Q. V. it. 34.

Amendment — Title — Costs.]—On mo
tion to reject an opposition, and on motion 
by the opposant to amend :—Held, that a 
delay will be granted to the opposant to 
amend her opposition by setting up her title 
and the date thereof, upon her paying costs i 
of both motions au préalable, and that in de
fault by her of so doing within such delay, 
the opposition will stand dismissed. Senecal 
v. Chappell, 5 Q. P. R. 72.

Bailiff's Return — Exemptions—Con
troverting Return—Res Judicata.] — A de
fendant can, without inscribing en faux 
against the report of a bailiff seizing the de
fendant’s goods, declaring that he has left to 
such defendant all the goods which he had 
the right to keep, prove that the bailiff has 
not left them. 2. A judgment declaring a 
saisie-gagerie good and valid, and ordering 
the snle of the property seized, constitutes 
re» judicata upon an opposition àfin d’annuler 
founded upon defects or irregularities in the 
seizure. Adams v. Mulligan. Q. R. 20 S. C.

Bank Notes — Property Passing.] — A 
superannuated civil servant had presented his 
superannuation certificate at the wicket of a 
bank, which paid superannuation allowances 
for the Dominion Government. The teller 
counted out the amount coming to him, and 
placed the money on the edge of the teller's 
wicket. Before the payee had touched it, the 
money was seized by a sheriff’s bailiff under 
»n execution against the payee :—Held, that 
that the property in the money had passed 
to the payee as soon as it had been placed 
upon the ledge, and that the execution credi
tor wns entitled to it. Hall v. Hatch. Bank 
of Montnal v. Hatch, 22 Oce. N. 58, 3 O. 
L. R. 147.

Book Debts — Attachment of debts. 
Johin-Motrin Co. v. Betts (N.W.T.), 1 W. 
L. R. 369.

Buildings on Land—Erection by Pur- 
ehater d Réméré—Seizure and Sale.]—Build- 
*0?* placed upon land by a purchaser à ré

méré may be seized and sold separately from 
the soil. 2. A purchaser à réméré 1ms no 
status to restrain the sale, as against him, 
of buildings placed upon the laud of his ven
dor. Quaere, whether such a seizure is of 
movables or immovables. Lafontaine v. Bé
langer, « Q. P. R. 338.

Claim by Assignee of Chattel Mort
gage and Lien Note Given by Vendors 
of Execution Debtors - - Extinguishment 
of claim—Interpleader—Equitable interest— 

I Subrogation—Renewal of chattel mortgage.
I Green v. Cornell, 3 O. W. R. 872.

Claim by Transferee - - Possession.]— 
An opposition to n snle of movable effects, 
made by a third person, who has lent money 
to the debtor and has lmd transferred to him 
the effects seized as security for the loan,

| but has let them in possession of the debtor, 
will be dismissed upon motion as frivolous. 
Pharand V. Emond, 7» Q. P. R. 29.

Costs — Taxation — Notice — Particu
lars—Several Defendants — Contestation by 

j one only—Apportionment of Costs.]—Pursu
ant to art. 554, G. P., costs incurred in the 
Circuit Court must be taxed upon notice to 
the opposite party before an execution issues. 
2. Where, upon a bill of costs, taxed, but 
not on notice to the opposite party, execution 
issued for a larger amount than was really 
due, an opposition demanding the annulment 
of the seizure for the whole amount, without 
mentioning the items of the bill of costs ob
jected to, will not be allowed ; but the oppo
sant will be permitted to prove his allega- 

I tions or surcharge, notwithstanding that that 
is equivalent to a revision of the bill of costs;

I and if he succeeds in establishing that the 
I amount of the writ of execution is larger than 
| the amount due. the opposition will be al- 
I lowed for the difference between these 
! amounts, but without costs, seeing that both 
j parties are in fault. 3. By virtue of item 
| 37 of the Circuit Court tariff, or item 19 of 
! the Superior Court tariff, when there are 
J two defendants appearing by different attor- 
j neys, and one of the two files a plea, the at- 
I torney of the plaintiffs, if he succeeds in ob

taining judgment upon every issue, will be 
1 entitled to the full amount of his costs against 

the defendant who contested the action, and 
to half the costs against the one who did not 
contest. Descormiers v. Hyland, 5 Q. P. R.

County Courte Act — Seizure by Cre- 
i ditor—Ratification by Bailiff—Abandonment 

—Interpleader — Onus — Estoppel—Sale of 
Goods Act.]—Under ss. 82 and 83 of the 
County Courts Act, R. S. M. 1902 e. 38, be
fore the amendment of 1904. a seizure under 
execution made by the execution creditor him
self was not unlawful or invalid. Where wood 
piles were seized under execution, and notices 
of the seizure attached to the different piles, 
and a person living near asked by the bailiff 
to look after them, and a week or two later 

! placed by the bailiff in charge, it was held 
that there was no abandonment. Per Dubuc, 
J„— The property in the wood never passed 
tO tli" claimant, mil withstanding contract to 
buy and part payment, because it had not 
been measured : Rule 3 of s. 20. Sale of 
Goods Act, R, S. M. 1902, c. 162. The plain
tiff was not estopped from enforcing his ex
ecution by the fact that he had attached any
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money that might bu due from the claimant 
to the judgment debtor on a sale of the wood. 
Per Perdue, J.—Under s. 20 of the Act it 
was not open to the claimant, on the trial 
of the interpleader issue, to raise any objec- 
i ion to the validity of the sehsure or as to 
its abandonment. The question was whether 
the goods seized were the property of the 
claimant as against the execution creditor, 
and the onus was on the claimant to prove 
his ownership. The claimant failed because 
the provisions of the Hills of Sale Act had 
not been complied with. Richards, J., dis
sented. Huwtable v. Conn, 24 Occ. N. 345, 
14 Man. L. R. 713.

Crops on Land Transferred by Exe
cution Debtor -Labour and means of trans
feree — Ownership of crops — Interpleader. 
Masscy-Harris Co. v. Moore (N.W.T.), 1 W. 
L. R. 216.

Dismissal — Examination of Opposant.]
The Court may, upon a motion for the ex

amination of the party opposing a seizure 
and for the dismissal of the opposition after 
such examination, order the examination of 
the opposant, saving the right to pronounce 
afterwards upon the part of the motion re
lating to the dismissal of the opposition. It 
is not necessary for the applicant to allege 
in his notice of motion that the opposition 
is untenable on its face. Dupuis v. Beaudry, 
4 Q. P. R. 416.

Distribution — Contestation.] — The 
opposition of a third party cannot hinder a 
distribution of the moneys realized, and the 
rights and privileges of the parties will be 
determined by the scheme of distribution un
less it is contested, contestation being the 
remedy of the third party. Turgeon v. Shan
non. 4 Q. P. R. 156.

Filing Documents — Deposition—Ser- 
riec—Stay of Sale.] — The failure to file, 
with an opposition, the documents alleged in 
it, is not a ground for dismissing it upon a 
simple motion, in accordance with art. 651. 
(’. P. ; and Rule 02 of the Rules of Practice 
is not imperative. 2. The sheriff is bound to 
receive an opposition accompanied by a de
position such ns is mentioned in arts. 047 
and 727, C. P.. and the service of such oppo
sition stays the sale, pursuant to art. 729. 
C. P. Uorinville v. Basil, Q. R. 18 8. ('.
397.

Goods of Stranger—Right of Revendi
cation.]—The owner of effects seized under 
a writ of saisie-arrêt before judgment, as be
longing to a third person, has the right to 
recover them by means of a saisie-revendica
tion in the hands of the first execution credi
tor or of the bailiff or guardian to the seiz
ure. Corrivean v. Boright. 6 Q. P. R. 136.

Guardian — Discharge — Sale.] — A 
guardian appointed to a seizure under execu
tion is discharged as soon as he has handed 
over the effects seized to the bailiff charged 
with the sale of them, and if the latter does 
not sell them all, the guardian is not re
sponsible for those which are not sold. Gin- 
gras v. Parent. Q. R. 25 S. C. 271.

Guardian — Several Execution Creditors 
—Different Guardians — Rights of.]—The 
second execution creditor seizing is not ob
liged to name the same guardian ns in the

case where the debtor has been dispossessed 
of the goods seized. 2. The two guardian; 
named at the time of different seizures, who 
have allowed the debtor to remain in pot-ses
sion of the goods seized, may each or eith<r 
take them from him at any time before the 
sale. 3. If the two guardians wish to have 
possession of the goods seized, the Court, 
upon petition, will determine their respectivi 
rights, awarding, however, possession, in de
fault of sufficient reasons against hie de
mand, to the guardian named in the cause in 
which the sale of the goods seized should first 
take place. Couture v. AIcAIanamy, Q. It. 
24 8. (’. 356.

Inscription — Filing of Contract.]—A 
person who makes an opposition to a seizure 
based upon a marriage contract, cannot set 
the opposition down for judgment without 
filing the contract, and if he docs so, the in
scription will be set aside on motion. Ward 
v. McGarry, 3 O. P. It. 380.

Irregularities.]—A defendant cannot by 
opposition to a seizure after judgment invoke 
irregularities—in this case an erroneous de
scription of his residence in the procès-verbal 
of seizure—which he could have set up by 
exception to the form before judgment. At
kinson v. Ryan. Q. R. IK H. C. 427.

Joint Opposition.]—Two or more per 
sons, each one of whom is sole owner of one 
of the articles seized, cannot, by a joint 
opposition, each claim the article which be
longs to him, especially if their titles are not 
of the same nature. Hill v. Howley, (J. R. 
20 8. C. 260, 4 Q. P. R. 176, 353.

Lessor of Goods Seised.] — A third 
party, the lessor of the goods seized, who bas 
reserved to himself the right to re-take them 
if the lessee should not pay the instalments 
regularly, may exercise such right by way 
of opposition to the seizure of the goods by 
a creditor of the lessee. Farand v. Emond. 
5 Q. P. R. 58.

License under Liquor License Act.]
—See Walsh v. Walpcr. 22 Occ. N. 49. 3 0. 
L. R. 158.

Mining Lease — Prospector's License- 
Machinery—Annexation to Freehold—Trade 
Fixtures—Fi. Fa. de Bonis—Sale.] — The 
licensees of a mining area in Nova Scotia 
erected a stamp mill on wild lands of the 

j Crown, for the purpose of testing ores. All 
i the various parts of the mill were placed tent- 
i porarily in position, either resting by thpir 

own weight on the soil or steadied by bolts, 
i and the whole installation could be removed 
! without Injury to the freehold :—Held, that 

the mill was a chattel, or at any rate a trade 
fixture, removable by the licensees during 
the tenure of their lease or license, and. con 
sequently, it was subject to seizure and sal'1 
under an execution against goods. Judgment 
in 36 N. 8. Reps. 896 affirmed, but for dif
ferent reasons. Liscombe Falls Gold MiniW 

I Co. v. Bishop. 25 Occ. N. 78. 35 S. C. R. 
539.

Movables and Immovables • Op/xui-
! tion as to Movables—Sale of Immovables- 
I Sheriff — Return.] — The plaintiff having 
I caused to be seized at the same time movable» 
j and immovables in the possession of the de- 
I fendant, and a third party having by opposi-
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don claimed the movables as his, the plain
tiff may afterwards proceed to a sale of the 
immovables without waiting for the result of 
the opposition, for be is not bound to go fur
ther with the contest as to the movables.
2. The sheriff, having, before making a re
turn of the writ, his proceedings, and the 
opposition, taken a copy of the writ and of 
the procès verbal «if the seizure of the im- , 
movables, may, without other authority, and 
without waiting for judgment upon the op- : 
position as to the movables, proceed to adver
tise and sell the immovables. Gaudeau v. 
Têtu, Q. R. 20 8. C. 402.

Notice — Exemption — Telephone.]—A i 
seizure of goods under an execution and a 
notice that goods 20 miles away in the same 
bailiwick belonging to the same execution j 
debtor are under seizure do not operate as | 
a seizure of the latter goods. Quaere, whether i 
a debtor’s right of exemption is absolute or a 1 
privilege to be exercised within two days. 
Sebl v. Humphrey. 1 1$. C. (pt. 2 ) 257, and 
In re Ley, 7 B. (j. R. 94, questioned in this j 
regard. Semble, goods cannot be seized by 
telephone. Dickinson v. Robertson, 11 B. C.
R. 155, 1 W. L. R. 142.

Opposition — Attack on Judy ment — 
Jurisdiction.]—A judgment, in execution of ' 
which a seizure has been made, cannot be at- | 
tacked by an opposition à fin d'annuler, on 
the ground that the Superior Court had no 
jurisdiction to pronounce the judgment. 
Coté v. Bernatchez, Q. R. 25 S. C. 219.

Opposition — Default of Contestation— 
Time—Leave to Contest — Consolidation of 
Wiorw.]—Where an execution creditor has 
nfade default in contesting an opposition to 

I bis seizure within the time allowed, he will 
not be allowed after the time has expired to 
fde his contestation and to join his cause to 
another cause in which he has seized the 
-nme goods. Archibald v. Spenard, G Q. V.
R. 124.

Opposition—Examination of Opposant.] 
—The examination of an opposant will not 
1"' ordered unless the creditor seizing estab
lishes, or there appears on the face of the 
record some reason leading the Court to be
lieve that the opposition is made to unjustly 
retard the sale, or is unfounded, or would be 
shewn to be so by the opposant’s examination. 
Il<mers v. Bcrgevin, G Q. P. R. 47.

Opposition—Examination of Opposant.] 
—An opposant, who claims property, stating 
that he tins been doing business for “ some 
time" previous to the seizure, under the same 
firm name under which the debtor was con
demned, will be ordered to appear for exam
ination on the opposition. Ford v. Payette, 0 
Q. P. R. 57.

Opposition—Insaisissabilité— Investment 
'if Moneys Bequeathed — Declaration — 
negiafration.}—A declaration that a purchase 
of property has been made with moneys de
fied by the purchaser, under a condition of 
" insaisissabilité ” can be set up against a 

| creditor of the purchaser, although not regis
tered until after the creditor had acquired his 

i sl?,!U8„a8 RUC**- The following clause in a 
I *HI» “My intention in making the bequests 

aforesaid being that the said property or 
that by which it shall be represented shall 

1 a—21

be insaisissable, the same being given to secure 
a provision for the support of the said bene
ficiaries," is not contrary to the provisions 
of art. 599, C. P. C., clauses 5 and 4, the 
law empowering a donor or testator to de
clare " insaisissables " not only immovables so 
disposed of by the will, but also such as 
might be acquired in place of such immo
vables. Judgment in Baird v. Morphy, Q. It. 
23 S. C. 497, afiirmed. Baird v. Ferrier, Q. 
It. 13 K. B. 317.

Opposition —Judgment — Reduction of 
Amount — New Writ.] — A judgment pro
nounced upon an opposition to a judgment 
has the effect of causing the execution issued 
and based upon a judgment obtained by de
fault to lapse; and the party who has thus 
obtained judgment by default and has exe
cuted it, may not, after the sustaining in 
whole or in part of an opposition to the judg
ment, proceed with his execution, but must be 
content to reduce the amount to be levied 
upon his original writ to that fixed by the 
judgment upon the opposition. 2. The judg
ment sustaining an opposition, but granting 
to the plaintiff a part of his demand, should 
be executed by a new writ. Demers v. Du
fresne, Q. R. 24 S. C. 141.

Partnership Property — Ownership of 
Goods Seized—Transfer to Continuing Part
ner—Sheriff—Proceeds of Sale—Liability to 
Execution Creditor — Damages — Deprecia
tion.]—A partnership existing between C. and 
S. was dissolved, (’. taking all the assets and 
assuming all the liabilities of the firm :—Held, 
that, in the absence of fraud, the goods of the 
firm were effectually transferred to C., and 
were subject to an execution placed in the 
hands of the defendant sheriff with instruc
tions to levy upon and sell the goods of C. 
The defendant, after having levied upon the 
goods under the plaintiff’s execution, sold the 
goods under two executions placed in his hands 
subsequently, and paid over the proceeds to 
the creditors at whose instance such execu
tions were issued :—Held, that he was liable 
to the plaintiff in damages for so doing; but 
was not liable for depreciation resulting from 
delay in selling occasioned by the act of the 
Court. The case was not one for punitive 
damages, or for other damage than the actual 
value of the goods nt the time of the sale. 
Crowe v. Buchanan, 36 N. S. Reps. 1.

Patent for Invention.]—A patent for 
invention granted by the Dominion Govern
ment may he seized in execution. Farand v. 
Emond, Q. R. 23 S. C. 2.

Patent of Invention — Exigible Prop
erty.)—A patent of invention is seizahle, and 
an opposition based upon its alleged insaisis
sabilité will be dismissed upon motion. 
Farand v. Emond, 5 Q. P. R. 63.

Patent for Invention. 1—Quaere, whether 
a patent for invention can he seized under 
execution. Walker v. Lamoureux, Q. R. 21 
S. C. 492.

Possession of Goods- Joint Ownership.] 
—A creditor can seize under ordinary execu
tion only goods which are in possession of 
the debtor. 2. A third party, owner of an 
undivided interest in goods seized under execu
tion against his co-owner, may prevent the
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sale of the goods as regards his own rights. 
Turner v. Bradshaw, 6 y. P. It. 184.

Product of Timber—Permit to Execu
tion Debtor to Cut and Remove irom Crown 
Lunds—Partnership—Purchasers— Claimants 
—interpleader—Interest of Partner.]—E. F. 
Kendall, an execution debtor, was the holder 
of a permit entitling him to cut and remove 
from certain lauds of the Crown a quantity 
of railway ties. He entered into a contract 
with the Canadian Pacific It. VV. Co. to fur
nish them with 30,000 ties on certain terms 
as to delivery and payment. To enable him 
to carry out the contract, he applied to the 
Bank of Ottawa for advances, which the 
bank agreed to make, on receiving an assign
ment of the moneys payable under the con
tract and other securities. E. F. Kendall 
and Thomas Robinson entered into partner
ship in the business of tie manufacturers, to 
be carried on upon lands comprised in the 
permit, and to include the carrying out of 
the contract with the Canadian Pacific It. 
VV. Co. The agreement of partnership was at 
first oral, but, later, it was, at the instance 
of the Bank of Ottawa, reduced to writing 
and signed by the parties, and a certificate of 
the partnership was duly registered. The 
partners proceeded to the lands, and Robin
son was left in control, in accordance witu 
the partnership agreement. He established 
the camp and commenced to cut the ties, and 
got them out on the ice on an arm of the 
Lake of the Woods. In the spring they were 
boomed and finally towed to Norman’s Bay, 
where they were seized by the sheriff. The 
boom timber and logs were cut by the part
nership for the purposes of rafting the ties, 
and were properly taken for that purpose :— 
Held, the claim of the execution creditors 
could not take effect so as to deprive the 
partner Robinson of his rights, or prevent 
him from enforcing them in the name and ou 
behalf of the partnership. The property in 
the ties was shewn to be in Kendall & Robin 
sou and the Canadian Pacific R. W. Co., as 
purchasers from them, and the property in the 
boom timber and logs to be in Kendall & 
Robinson. A sale of Kendall’s interest in the 
partnership would not pass the property to 
the purchaser, but would give him a right to 
an account of the partnership transactions 
with a view to ascertaining and realizing 
the interest of the execution debtor. But 
there were no means by which such a proceed
ing could be taken in this matter. The money 
in Court stood as security for the ties, boom, 
timber, and logs seized by the sheriff. It was 
not possible to determine in this proceeding 
whether Kendall was entitled to any, and, 
if so, how much of it. The materials for such 
an inquiry were not before the Court. De
fendants’ remedy, if any, was in some pro
ceeding in which all questions between the 
partnership and the execution debtor could be 
properly inquired into and adjusted. Appeal 
dismissed. Canadian Pacific It. W. Co. v. 
Rat Portage Lumber Co., 5 O. W. R. 473, 10 
O. L. R. 273.

Property Already under Seizure —
Duty of Sheriff — Seizure upon Seizure.]—A 
sheriff, having a judgment against the de
fendant, issued a fi. fa. addressed to the 
coroner (arts. 35, 36, C. P.), and the latter 
seized the immovables of the defendant. The 
defendant having lodged an opposition, the 
coroner returned the writ, the opposition, and

all his proceedings. Subsequently the plain
tiffs, having a judgment against the defendant, 
issued a fi. fa. addressed to the sheriff, and he 
Seized thereunder the same immovables : 
Held, that the old maxim “sen , >,,
seizure is invalid “ exists no Ion, xcepi . 
modified by the Code of Procedure ; that th. 
sheriff had not to note this >-• vund writ upon 
that addressed to the coronet . that art. 711, 
C. P., did not apply to this case ; that tie 
sheriff, upou receiving the -econd writ, hail 
nothing to do but seize, since he had not 
then the first writ, and that writ had not 
been addressed to him. Richer v. Michaud, if. 
R. 20 8. C. 442.

Property Declared by Will Insaisiss
able—Seizure for Debt of Testator ! -P. M. 
devised his property to L. M., wit I 
serve, constituting him his universal I— 
from the day of his death, upon the express 
condition that L. M. was to dispose of the 
property in favour of his children, in equal 
or unequal parts, as he should judge fit when 
making partition of his other perperty. L. 
M. accepted the devise. Then, by his will, 
he bequeathed his property (other than that 
which he had from P. M.) to his sen J. U. 
M., the present defendant, on the express 
condition that he should preserve the properly 
for his children and divide it among them 
equally or unequally. And, moreover, L. >L 
desiring to discharge the trusts mentioned in 
the will of P. M., made choice of his said 
son J. B. M. to receive the property left by 
P. M., and he gave him all such property, and 
added that he (L. M.) wished and intended 
that the property belonging to the testamen
tary succession of P. M. should be preserved 
in the same manner as the property devised 
by L. M., and he concluded his will as fol
lows : “ I wish and intend that the enjoy
ment of the property above devised to my son 
J. B. M. shall be insaisissable and I declare 
that I gave him this legacy à titre d’aliments. 
L. M. dying, J. B. M. accepted the will. The 
plaintiffs, having obtained judgment against 
J. B. M., us universal legatee, for a debt con
tracted by L. M., caused to be seized the 
immovables coming from P. M. .1. B. M. 
lodged an opposition, setting up that the pro
perty was subject to a substitution in favour 
of his children, and invoking also the insaisiss
abilité clause :—Held, that the substitution 
provided by the will of L. M., as regards the 
property which came from P. M., in favour 
of the children of J. B. M., was valid, but 
that the decree did not purge the substitution : 
that the defendant, who was the grevé, could 
not set up the substitution by his opposition : 
that the insaisissabilité clause as regards the 
property coming from P. M., imposed by the 
will of L. M., was valid and within the power* 
of L. M., but it could not be invoked agniiK 
the debts left by L. M., and the defendant, as 
his universal legatee, was bound to pay. 
Richer v. Michaud, Q. R. 20 S. C. 44-.

Removal of Good.—Obligation hj* 
turn.]—Where the person appointed gunrtnnn 
of goods seized under execution removes tn*" 
he must, if the seizure is annulled. Draw 
them hack to the domicil of the <,x0?u^, 
debtor, who has a remedy by way of ru 
nisi. Adams v. Mulligan, 4 Q. P. "•

iuK.i of Debtor to Withdraw
Effects. |—An opposition to a semtre. tv- 
on the fact that some of the effects ^so 
could have been withdrawn and selected j
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the debtor, must shew that he wus uot 
wed to select and withdraw them; other

wise it will be dismissed on motion. Beaubien 
Produce and Hilling Co. v. Lccuyer, 5 (j. P. 
B. 71.

Rule Nisi—Option.]—A rule nisi, against 
g guardian to effects seized under execution, 
which (besides giving him the option of pay
ing the amount due the seizing creditor) gives 
him the option of producing the effects, or ot 
paying the value thereof, without the value 
being mentioned or ascertained, is illegal, 
and will be set aside. Simard v. Crevier, Q.
B. 19 8. C. 133.

Section of Railway.]—A section of a 
railway may be seized and sold separately ; 
it is not necessary that the seizure should 
apply to the whole line. Dillon v. Atlantic 
and Lake Superior It. W. Co., y. It. 10 S.
C. 533, 5 y. P. tt. 08.

Stay — Appeal—Irregular Notice—Costs— 
Lndirtaking bg Advocate to Repay—Costs of 
Levy.]—The defendants, having served notice 
o( motion to the Court in banc for a rule to 
shew cause why the verdict for the plaintiff 
should uot be set aside, or for a nonsuit or a 
new trial, applied to the trial Judge, under 
J. 0. Ord. 512, after seizure under execution 
issued upon the judgment, for a stay of pro
ceedings, upon the grounds of irreparable loss 
and inability of the plaintiff to repay the 
amount levied in case the appeal should be 

| successful Held, that there was jurisdiction 
io entertain the application, although the no
tice of motion was perhaps irregular in form, 
t-i That the fact that the plaintiff would 
not be able to repay the amount levied in case 
of an adverse decision on appeal is sufficient 
ground for granting stay. Stay ordered on 
security being given. (3) That execution for 
costs should be stayed unless the advocates 
five personal undertaking to repay them in 
ate appeal succeeded. (4) That the defend
ant, having delayed making application until 
«fter issue of execution and seizure, should 
pay the costs and expenses incurred by reason 
of the delivery to the sheriff of the execution.

The costs of application must be paid 
forthwith by party applying. Merry v. 
•dckalls, L. R. 8 Ch. 205, and Cooper v. 
1 ";|p|‘r> 2 Ch. I). 492, followed. Cotton v.

I i,krta Coal Co., 2 Terr. L. R. 294.
Sufficiency.]—An opposition to a seizure 

alleging that the opposant is the owner of the 
animals seized, on account of having himself 
bought them and paid for them out of his 

j owu money, supported by an affidavit follow- 
the provisions of art. (147, C. P., is suffi

ront in law, and will not be rejected on mo- 
j "on. Perron v. Marquis, 4 Q. P. R. 174.

V. Sale Under.
r Equity of Redemption — Unassigncd 

_!rer, —Share in—Equitable Execution.] 
I ! ' dower in an equity of redemp-
I w°" be{orp nssignment is not exigible under a 
I •nt , **• fa-> nor is the share of one of 
I tenants in common of an equity of 
I of iîî,on- Where a person dies possessed 
I 'fn« • mor,KaSpd by him, his widow, he- 
» . assignment of dower, though entitled to 

1,118 no estate in the land, and is 
«ore uot an “ assign " of her husband,

nor a “ person having the equity of redemp
tion ” within s. 29 of the Execution Act, It. 
S. O. 1897 c. 77, and her interest does uot 
come within s. 3U of that Act, and therefore 
is not saleable under it nor under s. 33. In 
such a case an execution creditor seeking 
equitable execution should proceed under 
Rules 101(1-1018, and not by action. Cana
dian Bank of Commerce v. Ralston, 22 Occ. 
N. 232, 4 O. L. It. 100. 1 U. W. It. 351.

Fixtures—Opposition—Appeal — Title of 
Purchaser.] •— The appellants, a company 
having their place of business in the Province 
of Ontario, had sold certain machines to K. 
tiros, of Joliette, with a reservation of right of 
property. The mill in which these machines 
were installed having been seized with the 
machines at the suit of the curator under 
an assignment of K. tiros, for the beuetit of 
creditors, and of a creditor of one of the in
solvents, the appellants tiled an opposition, 
which the respondent contested, and which 
the Superior Court dismissed. The appel
lants, nearly four months after the judgment 
of the Superior Court, appealed to the Court 
of tjueeu's tieuch, which maintained the 
opposition ; and this judgment was affirmed 
by the Supreme Court of Canada. However, 
in the interval between the judgment dis
missing the opposition and the institution of 
the appeal, the creditor obtained from the 

| prothonotary a writ of ven. ex., and, through 
I the agency of a person named by the respon

dent, the curator obtained from a Judge an 
order for the sale of the mill and the ma
chines. The sale took place after the appeal, 
but the appellants knew nothing of it until 
after they had obtained the judgment of the 
Supreme Court, and at that sale the respon
dent became tne purchaser of the mill and 
the machines,. and subsequently disposed of 
them :—Held, that the respondent, whom the 
appellants had informed of their right of 

; property in the .machines and the nullity of 
, the seizure which had been made of them,
; could not, by instigating the order and be- 
j coming the purchaser at the sale, obtain a 
I title which would be good agnmst the appel- 
j lauts, aud that iu disposing of the machines 
j as tilings belonging to him, the respondent 
j had made himself responsible to the appellants 
i for their value. U'atcrous Engine ti’orA* Co. 
i v. Bank of Uochelaga, Q. R. 12 K. ti. 258.

Goods—Opposition to Sale—Notice—Par
ties—Debtor.)—An opposition to the sale of 

I movables will not be maintained unless notice 
I of contestation lias been given to the parties,
I including the debtor. Valiquettv v. Gutt- 
; bault. 5 Q. I». R. 103.

! Goods — Place of Sale — Residence of 
Debtor. \—An execution debtor has the right 

J to say that goods of his seized under the exe- 
1 eution shall not be sold at the place of his 
I residence nt the time of sale, if such goods 

were not seized there and have not been taken 
there by him, but are in the control of the 

1 creditor, who proposes to remove them to the 
1 actual residence of the debtor. Adams v.

Mulligan, y. R. 19 8. C. 398.
Goods not Seised--Irregular Sale—Ac

quiescence — Purchase in flood Faith.] — A 
| portion of a debtor’s stock-in-trade having 

been seised under a writ of execution, the 
j bailiff, on the day fixed for the sale, added 
I other goods of the debtor to the list of those
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seized, a ml, ut the request of the debtor, who i 
was desirous of repurchasing his stock-in- 
trade, sold the entire stock eu bloc. The pro- j 
eeeds of the sale were distributed among the 
creditors in due course of law. The debtor 
having, shortly afterwards, made an aban
donment of his effects, his curator, by the 
present action against the purchaser at the ■ 
bailiff’s sale, sought to have the sale annulled | 
as irregular and void, aud the goods return- | 
ed, or their value paid to the plaintiff :— | 
Held, that, although the sale was irregular, ; 
and improperly included goods which had uut i 
been seized or advertised for sale, yet the pur- j 
chaser having acted in good faith aud even 
offered to re-transfer the goods, the price 
being a reasonable one, and the proceeds dis
tributed according to law, and the creditors, ! 
moreover, having suffered no injustice in i 
consequence of the irregularity of the pro- : 
feedings, the sale should not be annulled. ' 
Bernier v. Dépocas, Q. It. 24 S. C. 70.

Lands—Advertisement — Distribution — 
Costs oi Execution Creditor — Creditor — j 
Creditors' Relief Ac#.]—Where two writs of 
execution against lauds were placed in the ; 
sheriff's hands on the same day, and, up ! 
further steps being taken by the first exe
cution creditor, the second execution creditor ; 
directed the sheriff to advertise aud sell the ] 
lands, which he did under the second execu- | 
lion creditor’s writ :—Held, that the adver- ! 
tisemeut was in law the seizure of the lauds ! 
under the second execution creditor’s writ; j 
and, there being no seizure or sale under that I 
of the first, the second was entitled, under s. 
26 of the Creditors’ Relief Act, It. S. O. ; 
1897 c. 78, to payment in full of his taxed j 
costs and the costs of his execution, which i 
exceeded the amount of the residue of the | 
proceeds of the sale after payment of the 
sheriff's fees. McGvinncss v. McUuinness, 
22 Occ. N. 54. 3 O. L. R. 78.

Lands—Collocation of Hypothecary Cre
ditor—Right of Execution Debtor to Contest | 
—Conditional Debt.] — At the time of a 
sheriff's sale the judgment debtor has a right 
to contest the collocation of an hypothecary 
creditor, whose debt is conditional, and who 
is collocated ns a simple creditor, inasmuch 
as, if the condition is not realized, the cre
ditor will have received the money, and, not 
having furnished the security required from a 
conditional creditor, he wili perhaps not be 
in a position to repay the amount which he 
has received. Benoit v. Bte. Marie, 5 Q. P. 
R. 222.

Lands — Diligence — Creditors—Priori
ties.]—In order that a first seizure of un 
immovable shall prevent a second one, it is 
necessary that at the moment when it is 
desired to proceed with the second, there shall 
be nothing to hinder the sale of the immov
able under the first seizure. Therefore, if 
the creditor making the first seizure has sus
pended the sale of the immovables, he cannot 
oppose a seizure made by another creditor.
(J a rand v. Roussi», Q. R. 19 S. C. 506.

Lands—Ejectment — Defence — Adverse 
Possession—Evidence—Admission of Death— 
Deed — Certified Copy—Affidavit—Judgment 
—Registry of—Statute of Limitations.]—In 
an action brought by the plaintiffs, trustees 
under the will of D., to recover possession of 
land bought by them at a sheriff’s sale under 
execution on " a judgment recovered by D.

against M., the defendant relied upon his 
adverse possession of the land at the time 
of the sale:—Held, that the defence was not 
applicable to the case of a sheriff selling un
der execution. The objection was also laker, 
that at the trial the plaintiffs failed to give 
evidence of the death of U. :—Held, that the 
objection was one which under Order 21, Rule 
5, must be specifically taken ; and the recep
tion in evidence, without objection, ol ,i 
certified copy of the will of U. was an im
plied admission of his death. At the trial 
the plaintiffs put in evidence a certified copj 
of the deed to M., the judgment debtor, with
out shewing that the original was not in the 
plaintiff's possession :—Held, that this w; s 

, matter as to which the plaintiffs should be

trial did 
justify the 
to grant a 
:’l Occ. N.

permitted to amend by tiling the usual statu
tory affidavit. Per Me " 'uuuvn. ret McDonald, C.J., that the 
registry of the judgment obtained by It. had 
the same effect, so far as his title was <i.l- 
cerned, as if he held a mortgage H< 
also, the judgment being registered, and se
curing the title, that the Statute of Lliuita- 
tions would not begin to run until after 
the date of the recovery of the judgment. 
Do nil v. Keefe, 34 N. S. Reps. 15.

Land — formalities—Minutes of Seizure 
—Place of >«/e.]—The formalities prescribed 
by Arts. lUti, 741, and 743, C. C. P., for the 
sale of immovables by the sheriff, are impera
tive, and the omission in the procès-verbal 
or minutes of seizure of the name of tic 
street in which the immovables is situated ill 
a fatal defect which annuls the sale. _ 2. 
Where the exceptions mentioned in Art. 741. 
C. C. P., do not apply, a sale of an immov
able commenced at the registry office and t-r- 
minuted at the sheriff’s office, instead of be- 
ing made at the door of the parish church 
of the locality where it is situated, is null. 
Satcycr v. Rioux, Q. R. 18 S. C. 173.

Land — Irregularities — Division Cowl 
Judgment — Transcript—Advertisement - 
Return—Inadequacy of Price — Ncic Trial- 
Affidavits.]—Held, that it was not an objec
tion to the sheriff’s sale that no execution 
was issued from the Division Court in which 
the judgment was recovered before the iwut 
of the transcript to the County Court in 186. 
According to Jones v. Paxton, 19 A. R- 
1G.",, liurgess v. Tully, 24 C. P. 549, is no 
lunger applicable. 2. That, although the elo
cution was issued against two defendant!, 
while the transcript shewed a judgment 
against only one, aud although the execution 
recited the wrong date for the judgment, 
these were mere irregularities which did not 
vitiate the sale. 3. That it was not neeeswT 
to the validity of the sheriff’s deed that there 
should be an advertisement in the Gazette. 
The absence o£ an advertisement wns a nM*i 
Irregularity. 4. That the fact that there | 
wns no return to the fi. fa. goods did wt 
invalidate the sale, but was a mere irregnW- 
ity. Ross v. Malone, 7 O. R. 397, follows- 
5. That the inadequacy of the price for wm 
the lands were sold to the plaintiff might M" 
been a ground for declaring that the -H 
should stand merely as security for 
amount paid, but in this case there weir 
other circumstances, and the trial Judge W, 
made a finding of fact, viz., that the dele» 
ants authorized the sale, which made it» 
possible to so declare, there being endewi 
to support such finding. 6, That the 
vita filed for the purpose of obtaining »D
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trial did uot make out a case which would , 
justify the Court iu exercising its discretion 
tu grunt a new trial, Staunton v. McLean,
•J1 Oec. N. 587.

Lands — Opposition—Contestation — Ap
peal—Sale Under Yen. Ex.—Rights of Pur
chaser.]—The intervenant, the holder of a 
judgment against one V., having made a sei
zure under execution of tin immovable of 
wbich V. was iu possession, the plaintiff ns- 
vrted an opposition àlin d’annuler against 

- - ixure, alleging that she was the owner 
of the immovable by virtue of a sale made 
by V. to her, and her opposition was cou
nted by the intervenant, who alleged that 
the sale by V. to her was fraudulent. The 
opposition was maintained by the Superior 
Court, but that judgment was reversed by 
the Court of Review, which dismissed the 

j imposition, maintained the seizure, and order- 
id a sale of the immovables under writ of 
\eu. ex. By virtue of this last judgment 
the iutervcnaut advertised the sale of the 
immovable upon veu. ex., and the sale took 
place and one C. became the purchaser. He 

I sold to the defendant. After the sale under 
I tile ven. ex., but before the time for appeal 
I iiad expired, the plaintiff appealed from the 
I judgment of the Court of Review to the Court 
I if Queen’s Bench, and, not wishing to give 
I security for the costs of the appeal, signed 
I die declaration required by Art. 1214, C. P.
I C. consenting to execution upon the judgment 
I gainst her. The Court of Queen's Bench 
I reversed the judgment of the Court of Review 
I and restored that of the Superior Court. The 
I plaintiff then brought the present action to 
I iveover the immovable sold, and the interven

ant (the judgment creditor) intervened in 
this action, and contested it :—Held, that the 

I seizure having been made against one in :
possession ammo dominl, the sale, having i 

I taken place after the fulfilment of all the for 
I muiities required by law, and before the ap- 
I peal of the plaintiff, was valid, and had 
I wi|ied out the right of the plaintiff to the 
» immovable itself, and left her only a claim i 
I “poo iii ■ purchase money. Renaud v. Denis.
I Q. R. 23 8. C. 16.

I Lands - Priorities ■— Intervening Trans- 
I 1er — Sale — Distribution of Proceeds ■—
I m?dl,or* Relief Ordinance—Ultra Vires.]—
■ There having been lodged with the registrar 
Ia ropy of fi. fa. lands in two s .ral actions, 
Jwith memoranda of the same land to be 
■charged; the land standing in the defendant’s
I “ante at the time of the lodging of the first 

J 1 tut having been transferred to and
■ ':i the name of a purchaser from the
■ ̂ tendant at the time of the lodging of the. 
■second execution, and the lands having been
■ ;m| “der the first li. fa.: Held, following

1
 Roach v. McLnchlin. 19 A. R. 496. and 
Breithaupt y. Marr, 20 A. R. 689, that the 

execution creditor was entitled to the 
~T“ , Proceeds of the sale. The members 
: J*}* Court were divided in opinion ns to 
L, “er. Creditors’ Relief Ordinance was 
para vires so far as it purported to affect 
fwcutioiis against lands, as being inconsist- 
J-'a with the Territories Real Property Act. 
WVW Manufacturing Co. v. Hunt, McCor- 
Mv, »rnMachine Co. V. Hunt. 2
Wm- L. R. 84.

Usufructuary — Executrix —
■ e—Rights of Purchaser.]—A sale of lauds

in an action against a widow, formerly com
mune en biens, as well personally as in the 
capacity of testamentary executrix of hei 

, husband and usufructuary, gives a perfect 
title to the purchaser, and he is bound to pay 
the purchase price. Desroohers v. Mallette.
3 O. V. tt. 493.

Movables — Revendication — Pleading.] 
—A plaintiff who revendicates movable pro
perty may set forth, in answer to a defence 
alleging that the defendant bought the pro
perty at a judicial sale in virtue of a writ 
of execution prior to that upon which the 

| goods were sold, that the second sale was 
simulated and only effected by the defendant 

I forcing the locks of the house where the 
1 goods were deposited. Belfrcy v. Frank-,

4 Q. r. R. 337.

Patent for Invention—Irregularities at 
sale—Want of proper notice—Advertising— 

I Setting aside sale—Action—Parties—Costs. 
! McLaughlin Automatic Air Brake Co. v. Al- 
| lan, 4 O. W. R. 67.

Reversal of Decree for 'Error—Resti
tution.]—Where goods were sold under an 
execution upon a decree reversed on appeal 
for error, it was held that restitution should 
be of the amount of the sale and not of the 
real value of the goods. Roberteoi v. Miller, 
25 Occ. N. 76. 3 X. B. Eq. 78.

Sale of Equity of Redemption —
Purchase by Execution Creditor—Subsequent 
Conveyance to Debtor—Covenants — Incum- 

I brances—Release.]—Under a writ of fi. fa. 
against the lands of the original defendant 
(the mortgagor) the sheriff sold the equity of 

j redemption in mortgaged land, and conveyed 
it to the i ivchnser in 1896. The purchaser 

! was at the time the assignee of the judgment 
upon which the fi. fa. was founded. After 
holding the interest acquired by his pur- 

i chase for a year, lie sold it to the mortgagor.
I and made him the usual short form convey- 
; mice under It. S„ (). 1897 c. 124. The
j moneys realized under sale were uot suffi

cient to satisfy the judgment, and the writ 
I was returned by the sheriff for renewal on 
I 2nd August, 1899, but was not then renewed.

In 1902 the purchaser assigned the judg- 
j ment (so paid in part) to one S., and there- 
, after an alias writ of fi. fa. lands was issued 
! and placed in the hands of the sheriff, and 

in respect of that execution S. was made a 
j party in the Master’s office to an action 
j brought upon the mortgage :—Held, that the 
! land was not affected by the judgment and 

execution while th" purchaser retained his 
interest, but the effect of bis sale and con- 

; veyance to the mortgagor was to invest the 
j latter with a new interest in the land, and 
I that interest fell under the operation of the 

fi. fa., and the statutory covenants, No. 4 
as to incumbrances, and No. 8 as to the 
release of all claims, contained in the con
veyance by the purchaser to the mortgagor, 
did not operate to release the judgment or 

j the execution : and the latter was. therefore, 
a subsisting incumbrance. Chittick v. Low
ery. 24 Occ. N, 16. 0 O. L. R. 547, 2 O. W. 
R. 957.

Sale of Land Under—Assignment -for 
benefit of creditors — Priorities — Costs. 
Elliott v. Hamilton, 4 O. L. It. 585, 1 O. W. 
It. 705. 2 O. W. R. 141.
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Sale of Lajid fJhatyes Insufflaient 
Description in Advertisement—Opposition.]— 
When un immovable seized in execution is 
advertised for sale, subject to charges which 
are not sufficiently described—in this ease 
the sale was announced subject to charges 
created by an act, the date of which and 
the name of the notary were given without 
other description of the nature of the charges 
—the execution debtor may oppose the sale 
by way of opposition à lin d’annuler. G’or- 
bail v. Dagenuis, Ij. It. 13 K. 13. 205.

Sale of Property En Bloc — Discretion 
of sheriff—Oppression—Equitable Relief — 
Remedy at Laic — Innocent Purchaser ■— 
Fixtures—Abandonment of Action Against 
one Defendant—Effect on Others.J—A quan
tity of gold mining machinery, consisting of 
boilers, engine, stamps, etc., was sold by the 
sheriff eu bloc, under execution, against the 
plaintiff company : — Held, that the method 
of sale, whether en bloc or otherwise, is 
ft matter in the sound discretion of the sher
iff, to be determined in each case by the par
ticular facts, and that the question whether, 
in view of the particular facts, he has acted 
oppressively, must be determined in an action 
against him :—Held, also, that the equitable 
rule that where there is an adequate remedy 
at law, the Court will not exercise its equit-< 
able powers, was applicable to the state of 
affairs in this case. Qmere, whether, even 
where the action of the sheriff is oppressive, 
the sale ican be net as: * as against an 
innocent purchaser, as irregular and void, 
l’art of the property sold consisted of machin
ery ordinarily used in connection with a gold 
mining mill. The evidence shewed that the 
boiler could only be lifted out of its place 
by pulling off the top of the wall and that 
portion of the wall over the lugs of the boil
er : a Iso, that the mortar was connected to 
a foundation of cement and timber extending 
down to bed rock by a number of iron bolts 
80 inches in length :—Held, that the mill 
was a fixture and a part of the real estate, 
and therefore not liable to be levied upon 
and sold by the sheriff as personal property : 
—Held, also, that the effect of the abandon
ment of their action as against the sheriff, 
by the plaintiffs, was not to release their 
action against remaining defendants. Lis- 
comb Falls Alining Co. v. Bishop, 36 N. S. 
Reps. 395.

Sheriff’s Sale — Opposition—Security— 
Lnfault—Chose Jugée—Appeal.]—In proceed
ings for the sale of lands under execution, 
the appellants filed an opposition to secure 
a charge thereon, and under the provisions 
of Art. 720, C.P.Q., a Judge of the Superior 
Court ordered that the opposants should, with
in a time limited, furnish security that the 
lands, if sold subject to the charge, should 
realize sufficient to satisfy the claim of the 
execution creditor. On failure to give tIn
security as required, the opposition was dis
missed, and, on appeal to the Supreme Court 
of Canada, the judgment dismissing the oppo
sition was affirmed : 35 S. C. R. 1. Subse
quent ly the proc....lings in execution wen-
continued. and, on the eve of the date ad
vertised for the sale by the sheriff, the op
posants filed another opposition to secure 
the same charge, offered to furnish the neces
sary security, and obtained an order staying 
the sale :—Held, that the judgment dismiss
ing the opposition on default to furnish the 
required security was chose jugée against the

! appe’lants, and deprived them of any right to 
give such security or take further proceedings 
to secure their alleged charge on the lands 
under seizure. l‘er Taschereau, C.J. iu 

: a case like the present an appeal to this Court 
; might be quashed as being taken in bad faiti 
I Fontaine v. Payette, 25 Occ. N. 138.

VI. Stay of Execution.

Death of Defendant—Delay before .1 
ceptancc of Succession.]—An heir-at-law h. < 
three months and forty days to make an 
inventory and deliberate upon the accept*.ue 
of the succession, and any execution against 
the property of the defendant issued after 
his decease may be suspended by nx-ans o: 
a dilatory exception. (larand v. Mato. 4 
P„ It. 228.

Garnishment Proceedings. |—Where ii
creditor of the plaintiff, betore execution 
against the defendant, causes a writ of gar
nishment to be served on the defendant, such 
writ does not suspend the proceedings under 
the execution, unless the defendant deposits 
in Court the amount of the judgment, with 
interest and costs. Montambault v. Niquette, 
4 Q. P. R. 411.

Judgment Affirmed by Court of Ap
peal — Proposed Appeal ‘o Supreme Court 
of Canada—Necessity for Leave—Power* <>j 
Master in Chambers and Judge of High Court 
—Grounds for Exercise. ]—After a verdict 
for judgment for the plaintiff, affirmed by the 
Court of Appeal, the Master in ( 'hamb-rs. 
on the application of the defendants, made 
an order staying proceedings till such time ns 
leave to appeal to the Supreme Court of Can
ada could be moved for, unless the solicitor 
for the plaintiff would undertake M return, 
if now paid, the amount of the damages and 
costs awarded to the plaintiff, in the even: 
of the judgment of the Court <>f Appeal being 
reversed :—Held, that the Master had no 
jurisdiction to make such an order : Utile 4- 
clause 17 (d). If a Judge of the High Court 
in Chambers has the power to make an order 
—and, semble, lie has—this was not n proper 
case for the exercise of it. The judgment 
being for only $400 damages and costs, there 
was no appeal to the Supreme Court without 
leave, and there was no doubtful questi-u 
of law of such general importance as to 
call for extraordinary interference. (?:" '• | 
whether the stay of execution iu such » ;
rests with the High Court or the Court -i 
Appeal. Tabb v. Grand Trunk R. W. Co., j 
24 Occ. N. 400. 8 O. L. R. 514 4 0. 
W. R. 135. See also S. C.. S ll. !.. K 
281, 3 O. W. It. 885, 4 O. W. It. 116.

VII. Other Cases.

Amount of Debt — Addition of Cost*1 
| Former Writs.]—The costs incurred upon n 
j writ of execution against the movable pro- 

pert y of the debtor and upon n seizure by 
I garnishment may be added to tin- costs ot 
! suit for the purpose of justifying the issuing j 

of a writ against immovable property- Lt' I 
mothe y. XVtgney. Q. R. 1ft 8. C. 201.

Disbursement* Seule of — OppM'*'
—Cosit—Krs/r     n writ of no
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disbursements must be according to the I 
amount for which the writ is issued, but 
if the amount is less than $1U0, then it is | 
the tariff of the 4th class of the Superior 1 
Court which must be applied ; but when the 
execution of such writ is opposed by way | 
of opposition àliu d'annuler, alleging payment, ! 
which is sustained with costs, the fees of the j 
attorney follow the amount claimed by the , 
writ. Alorinville v. Baril, Q. It. 20 S. C. i 
327.

Distribution — Motion—Fees of Pro- \ 
thonotury.\—A motion demanding the distri- | 
bution of the moneys made upon execution 
among a number of creditors indicated in | 
the notice of motion will be dismissed ; the | 
result of the motion would be to deprive the j 
prothonotary of his fees. Evans v. Vhaput, i 
4 Q. P. K. 100.

Expiry — Renewal—Limitations Act.]— 
Au execution against an existing interest in 
lauds ceases to be a lien thereon in ten 
years from the time of its delivery to the j 
sheriff, even though it has been duly renewed , 
from time to time, and kept in force con- ( 
tinuously, and sale proceedings cannot be 
taken under it after that time. Neil v. 
Almond. 29 O. It. 03, approved. In re Wood- 
all, 24 Occ. N. 350, 8 O. L. It. 288, 4 O. W. 
it. 131.

Expiry — Renewal—Time—Amendment 
of Ordinance -Registration by Sheriff—Sei- j 
:urc of Lands.}—The Judicature Ordinance 
(No. «'• of 1893), s. 327, enacted: "Every
writ of execution shall bear date the "day of I 
its issue, and shall remain in force for one j 
year from its date (and no longer, if uuexe- 
uited, unless reneweu ), but such writ may, 
at any time before its expiration, and so 
on from time to time during the continu- t 
ance of the renewed writ, be renewed by the j 
party issuing it for one year from the date 
of such renewal,” etc. This section was 
amended by Ordinance No. 5 of 1894, s. j 
12 (which came into effect 7th September, i 
1894), by substituting “ two years” for “one i 
year " in both instances :—Held, that the j 
amendment could not lie construed as reviving ; 
or enabling an execution to be revived which 
had expired before the amendment was passed, 1 
nor as continuing in force for two years an , 
execution which had been renewed only for 
one year. The registration by the sheriff of ! 
a writ of execution against lands in the Land 
Titles Office under s. 94 of the Territories 
Ileal Property Act, ns amended by s. It» 
of 51 V, c. 20, cannot be construed as n 
s"izure, and is not sufficient to continue the I 
•‘xocution in force without renewal. An exe- 1 
(,ution issued on the 20th October. 1893. was 1 
renewed on the 20th October. 1894:—Held, 
dint the renewal was made in time, and the ; 
''vocation continued in force. McDonald v. ; 
Ihnlop, (No. 2), 2 Terr. L. R. 238.

Guardian of Goods Seized — Removal 
of Goods—Obligation to Return.]—Where the i 
person appointed guardian of goods seized un- ] 
ner execution removes them, he must, if the ! 
^i*ure is annulled, bring them back to the 
omicil of the execution debtor. Adams v. 

Mulligan, Q. R. 20 S. C. 203. 4 Q. P. R.

Irregularity — Judgment — Amendment j 
—I recipe—Signature — Motion — Waive».

Carbonncau v. Letourneau, (Y.T.), 1 W. L. 
R. 273, 2 W. L. R. 113, 493.

Judgment, for Part of Sum Claimed
—Appeal to Increase Amount.]—A plaintiff 
who has obtained judgment for loss than the 
amount demanded, and appeals from that 
judgment to have the amount increased, can
not, in the meantime, obtain an execution 
in satisfaction of the judgment so rendered. 
Migneron v. Yon, 5 (j. 1*. R. 00.

Priorities — Chattel Mortgage—Credi
tors' Relief Ordinance.]—Executions against 
goods placed in the hands of a sheriff sub
sequently lo the making of a chattel mort
gage by the execution debtor, on the goods 
seized, attach only on the equity of redemp
tion, and are not entitled, under the Credi
tors’ Relief Ordinance, to share with execu
tions placed in the hands of the sheriff prior 
to tin- giving of the mortgage. Roach v. 
McLachi a, 19 A. It. 49(5, and IJreithaupt v. 
Marr, 20 A. R. (589, followed. Howard v. 
High River Trading Co., 4 Terr. L. R. 
100.

Return by Bailiff—Government Duty.} 
—A bailiff wno has made a sale of movables 
is bound to make a return of the writ and 
the proceedings had thereon, and at least 
the duty due to the government, and he can 
not make the payment of the government 
duty by the party asking for the return, a 
condition precedent thereto. Dubuc v. Du- 
clos, 7 Q. P. It. 168.

Return by Sheriff Nullae Terrae —
Same Writ Sent to Another Sheriff.]—When 
a writ of execution de terris has been address
ed to the sheriff of a district, and he has 
reported that he has found no property in 
his district to seize, the prothonotary may 
address the same writ to the sheriff of ano
ther district where the defendant has property. 
Dillon v. Atlantic and Lake Superior R. W. 
Co., Q. R. 19 S. G. 533, 5 Q. P. It. 
68.

Rule to Return -— Railiff — Residence 
—Description — Service]—A motion for a 
rule nisi must be personally served on the 
opposite party. 2. The rule nisi must con
tain, or it will be void, the residence and de
scription of the party against whom it is 
directed. 3. One who seeks to obtain an 
order against a bailiff charged with a writ 
of execution must prove that he lias intrust
ed such writ to the bailiff. Massey-Harris 
Co. v. Plourde. 9 Q. P. R. 400.

Sufficiency of Seizure—Sale—Adjourn
ments—Notice—Expiry of Writ.]—The de
fendants contended that the bnliff executing 
a writ of fi. fa. did not make a seizure, as 
required by law. of certain buildings, or that, 
if he did legally seize, he abandoned the sei
zure : that ho did not give due notice of the 
sale, or at any rate of the adjournments : 
that the buildings were sold for an inadequate 
price : and that the writ had expired before 
the sale. The bailiff found the buildings 
locked. He did not enter them, or put a man 
in possession, but put up written notices 
on the buildings stating that he had seized 
them, and mentioning the date when and the 
place where he intended to sell :—Held, rea
sonably sufficient to constitute a seizure as 
against defendants, whether it would, or 
would not, have held the property as against
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a subsequent bona fide purchaser from the 
owner for value, without notice. No notices 
of the several adjournments of the sale were 
made public by the sheriff, but the debtor 
must be presumed to have known of the day 
fixed for the sale, as a solicitor, at the sale, 
on the defendants' behalf, gave the bailiff a 
notice forbidding the sale. The seizure was 
made while the writ of execution was in 
force, and the sale then advertised was ad
journed from time to time till the buildings 
were actually sold. The fact that the writ 
expired before the actual sale was, therefore, 
unimportant. Dixon v. Maekay, 22 Occ. 
N. 374.

Summary Inquiries in Aid of —Ascer
tainment of interest of execution debtor un
der will—Mortgage. Hill Rogers, 2 O. W. 
R. 979.

Territories Real Property Act—Cre
ditors' Relief Ordinance—Expiry— Renewal 
— Priorities — Seizure ■— Sheriff's Sale — 
Advertisement — Postponement—Appeal — 
Admission of Point of Late. J No question of 
the effect of the Creditors' Relief Ordinance 
being raised, the priorities of several exe
cutions against laud depend not upon the 
date of their delivery to the sheriff, but upon 
the date of the deposit with the registrefi 
of certified copies of the executions, accom
panied by memoranda o£ the lands sought to 
be charged. (2) The sheriff's advertisement 
of sale of land is a seizure of the land. (3) 
The effect of s. 94 of the Territories Real 
Property Act is to provide that neither the 
delivery of the execution to the sheriff nor his 
seizure of the land binds the land, but only 
the deposit with the registrar of the copy- 
execution and accompanying memorandum. 
(4) Any seizure by the sheriff enures to the 
benefit of all execution creditors whose exe
cutions are then in his hands, and this not
withstanding that, in case the seizure is by 
way of advertisement, the advertisement men
tions only one or some of such executions ; 
and semble, also, notwithstanding that some 
o ' such executions were not in the sheriff's 
hands for a sufficient time to authorize an 
advertisement for sale under them alone. (5) 
The sheriff’s advertisement of the sale of 
lands may properly run prior to the expira
tion of the year, during which he cannot 
actually sell ; and semble, even if the date 
fixed for the sale fall short of the year, but 
the sale is adjourned to a date subsequent 
to the la:«e of the year, the sale would not 
be had on that account. (6) A sheriff hav
ing seized lands under an execution before it 
has expired can proceed with the sale of such 
lands after the lapse of the time for the 
renewal of unexecuted executions :—Held, on 
upi>eal to the Court in banc, that the priori
ties of several executions against lands is 
not affected by the provisions of s. 94 of the 
T. R. P. Act, and that therefore such priori
ties are not determined by the order in which 
vopies-execution and accompanying memoran- 
da are deposited with the registrar, *"it by 
the dates of delivery to the sheriff. (2) The 
distribution of the proceeds of the sale is 
governed by the provisions of the Creditors’ 
Relief Ordinance. (3) Although no question 
was raised before the Judge of first instance, 
as to the effect of the Creditors’ Relief Ordin
ance, and it was there conceded that the re
spective execution creditors had the right 
to have the proceeds of the sale applied on 
the executions in the order of their legal

priority, this coulu not be construed as a 
consent on the part of the claimants to tlu- 
fund that it should be disposed of in the 
same manner us if the Ordinance were nut 
in force, but merely as a contention on their 
part that the whole fund should be applied 
on their executions, and in the absen<of 
consent on the part of the sheriff and ml tu- 
parties interested in the fund, the provisions 
of the Ordinance must govern its disposal, 
Limoges v. Campbell, 2 Terr. L. R. 35*i.

Writ of Possession - Breaking Uoun 
with Violence—Conservatory Seizure. I An 
a* i ion of oo—i i atorj nun is - ul 
the same rules and delays as summary 
matters and attachments before judgi 
arts. 950, 939, 922, C. C. P. 2. A judgment 
maintaining a conservatory seizure and order 
iug that the plaintiff be put In possession of 
the effects seized “ under the authority of this 
Court,” without fixing any delay for the deli
very of the effects, is not executory until after 
the lapse of eight days from its date, and u 

i writ of possession issued before the expiration 
of that time, without service of the judgment.

1 and without a further order of the Court, is 
, premature and illegal. 3. If the debtor be 
I absent, or if there be no one to open the doors 

of the house, the seizing officer must draw up 
i a minute of the fact, and obtain judicial 

authority to use all necessary force, but only 
1 in the presence of two witnesses. 4. It b 

a breaking in for an officer, by a false 
pretence, to procure a person within the house 
to open the door, and then, without in-mis
sion, to rush in with violence. He inns'

I notify the inmates of his business and demand 
admittance. Kaufman v. Campeau. Q. R. 1!< 
S. C. 479.

EXECUTION CREDITORS.

See Mortgage.

EXECUTORS AND ADMINISTRATORS

Accounts—Disbursements — Payment for 
j stock-taking — Advertising — Commission on 
I collection of accounts — Costs of litigation.

Rt Hart I’state. 8 < ». w it 788.

Account — Predecessors — Acceptance — 
Lotion Pleading.]- A teotamentan ex 
has the right to htfuee to accept the ux mb 

j of his predecessors, if he believes it to be 
' erroneous, and that even where his co-execu

tor has accepted it. 2. Rut an executor can
not, without the concurrence of his co- 
executor, in answer to an action by their pre
decessors to compel acceptance of the account 
and discharge, set up a claim for the reform! 
tion of the account, and ask to have the plain
tiffs condemned to pay a larger sum than that 
which appears bv their account, Dcsjarii*1 
v. Masson, 3 Q. t\ R. 638.

Account—Sarrogate Court—Estoppel.]- 
The Surrogate Courts of Ontario are invested 

j with the authority and jurisdiction over 
executors and administrators and the ren
dering by them of inventories and account! 
conferred in England on the ordinary under 
21 Hen. VIII. c. 6. the effect of Rule 19J 
the Surrogate Court Rules of 1892, ns limited
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by s. Til of tlie Surrogate Courts Act, It. S.
U. 1897 e. 59, being to bring the practice 
back to that iu force under the ancient 
statute. It is not only the duly of an execu
tor or administrator to tile an inventory and 
tender an account when duly culled upon to 
do so, but it is his privilege to do so volun
tarily in any case iu which he is liable to be 
called upon, and this privilege iu case of his 
death extends to his personal representative, 
though not at the same time the représenta
tive of the original testator, and even though 
there is u surviving representative of the 
original testator. Where, therefore, the 
executors of an executor brought into the 
proper Surrogate Court an account of the 
dealings of their testator with the assets of 
the estate of the original testator, treating 
iu the account as cash received by the ac
counting executor certain promissory notes, 
and the account was audited and approved 
after due notice to the surviving executor of 
ihe original testator, it was held, in an issue 
in the High Court between the surviving 
executor of the original testator and the ex
ecutors of the deceased executor, upon plead
ings so framed as to raise not only the ques
tion of the property iu this uote, but also 
the question of the right to the proceeds 
thereof, that the audit and approval of the 
account were a binding adjudication as against 
the surviving executor that the proceeds of 
the notes were payable to the estate of his 
deceased co-executor. Cunnington v. Cun- 
uington, 21 Oec. X. 552, 2 O. L. It. 511.

Account of Executor—Assets—Sale of 
property—Disbursements — Auctioneer’s fees 
—Vouchers — Declaration of indebtedness — 
Security — Advertisement for creditors. Re ! 
LUIp (X.W.T.), 1 W. L. R. 117.

Action against Administrator -Saisie- 
mtervatoire—Saisie-arrêt before Judgment.] 
—A writ of snisie-conservatoire cun be issued | 
only in Un- three cases mentioned in art. i 

P. 2. In an action against the adminis- 
trator oi an estate there can seised only 
the effects on which there is a lieu, that is | 
to say, the property of the estate, and not ! 
that of the defendant. 3. A writ of saisie- | 
“tret before judgment cannot be issued where ; 
the defendant conceals or withdraws not his ; 
'm’Q property, but that of the estate which he | 
has administered, even where the property of j 
tlie defendant is for the most part if not ! 
entirely the property of the estate. Tur- : 
roMc v. Dumoulin, 5 Q. P. R. 200.

I , Ac.t*on — Revivor — Cause of action — j 
Criminal conversation—Indorsement on order 

j °‘ revivor —Case in Court of Appeal—Order 
»f High Court. Millog v. Wellington, 3 O.
V R. 37, 561, 4 O. W. It. 82, 0 O. W. It.

| 437. 10 O. L. R. 641.

Action against Executors—Claim by 
I son against father's estate—Wages—Contract 
1 Evidence—Corroboration—Statute of Lirai- 
I '"'ions—Promise to pay when able. Collins 
t Cofim», 6 O. W. R. 71.

i T Action by Heir-at-Law to Set Aside 
I transfer—Lock» Standi.]—The only living
I |'sue and heir-at-law of an intestate brought 
12? Sr* fo 861 a8ide. °n the ground of un-
II • (.u •<ince’ n transfer of property’ made 
1 V the intestate to the defendant : and now 
■ oppited for an order under Rule 194 or 195,

appoiutiug him admiuistrator or administrator 
ud litem of the deceased:—Held, that the 
order could not be made under Rule 194, for 
the reasons given iu Hughes v. Hughes, G A. 
R. 373, 38ii, nor under Rule 195, which was 
not applicable to a case of a plaintiff who 
without right or title has commenced an 
action, and then seeks to legalize his illegal 
act by an order of the Court. Fairfield v. 
Ross, 22 Oec. X. 413, 4 O. L. R. 534, 1 O.
w. B.

Action by Executors for Debt Due to 
Testator—Onus—Corroboration. Thompson 
v. > oulter, 1 O. W. It. 205, 2 U. W. R. 356. 
3 O. W. R. 82.

Action by Old Executors—Account— 
Contestation bg One of Several New Execu
tors.]—Although several testamentary execu
tors, appointed jointly and having the same 
powers, ought to act together, one of them 
may when they are sued by the executors 
whom they have replaced for acceptance of 
an account rendered by the old executors and 
u declaration that the latter have transferred 
the property of the succession to the new 
executors—contest such action alone with the 
object of opposing the approval of the account 
and the declaration that the new executors 
have received from the old executors all the 
property of the succession, but he may not 
demand the reformation of the account nor 
a judgment against the "id executors lor the 
benefit of the succession. Desjardins v. 
Masson, 1 Q. R. 11 S. C. 195.

Action under Fatal Injuries Act —
Status of Administrator—Person Having no 
Interest in Estate — Action Begun before 
(Iront of Administration—Fiat—Judicial Act 
—Fraction of Day.]—Action by the adminis
trator of the estate of Augustin» Fnncelli. 
diseased, againsi Fauquier Brothers, to re
cover damages under Lord Campbell’s Act for 
having negligently caused the death of de
ceased. Defendants, besides denying any 
negligence, pleaded that plaintiff was not at 
the time of the commencement of the action 
the administrator of the deceased. The dam
ages were claimed in the statement of claim 
for Egidio and Creusa Fanceili, the father and 
mother of the deceased, both of whom wen- 
alleged to be living near Pisa, in Italy. It 
appeared at the trial that plaintiff had 
applied to the Surrogate Court of the district 
of Algoma, some time before the issue of the 
writ, for a grant to him of letters of adminis
tration, alleging himself to be authorized for 
the purpose by the father of the deceased, 
and that on 23rd January, 1903, an order was 
made by the Judge of that Court for the 
issue to the plaintiff of letters of administra
tion. but that the letters of administration 
were not actually issued by the registrar until 
26th January, 1903. The writ of summons 
in the present action was issued on 23rd 
January, 1903 :—Held, letters of administra
tion taken out after action and before the 
trial, when the plaintiff brings his action ns 
administrator, are sufficient to support the 
action. The Judge of the proper Surrogate 
Court had on the day the writ was issued 
ordered that letters of administration should 
be issued to the plaintiff, which wn i a judicial 
act and must be treated as taking precedent- 
in point of time over tlie issui of the writ, 
which was not a judicial act Converse v. 
Michie, 16 C. P. 167: Clark v, Bradlaugh, 8 
Q. B. D. 62. The existence of an order for
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their issue before the commencement of the 
notion wus ut nil events such a declaration of 
his right to obtain them us would make them 
when issued relate back to the date of the 
order. The judgment of Idington, J., 24 Oec. 
N. 204, 3 O. W. U. 780, dismissing the action, 
should be set aside with costs of the present 
motion, and that judgment should be entered 
for the plaintiff with the costs of the action. 
liini v. Fauquier, 4 O. W. It. 205, 25 Oec. 
N. 11, 8 O. L. It. 712.

Administration—Faith on Deposit—Hate 
of Interest.] — Executors found a sum of 
money belonging to the testator in the hands 
of a loan company upon savings bank account, 
and allowed it to remain there at 3% per 
cent, per annum, for more than two years 
after obtaining probate of the will. In Jan
uary, 1002, they closed the savings bank 
account, and invested the money at 4 per 
cent, in a debenture, but 20 days later, fear
ing that they would be called on to distribute 
the money, they took over the debenture them
selves as from its date, and put the money 
into a chartered bank at 3 per cent. The 
trusts of the will, so far as the property not 
specifically devised was concerned, were to 
provide for annuities and to divide the sur
plus amongst the residuary legatees :—Held, 
that the executors would not have been justi
fied in making long or permanent investments 
of the money which came into their hands ; 
in strictness they should have deposited it 
from the beginning in a chartered bank, where 
it would have earned only 't per cent.; and, 
in accounting, they should no. he charged with 
more interest than they • ally received, 
that is, 3% per cent, while ihe money was 
on deposit with the loan company, 4 per 
cent, for the 20 days during which it was 
invested in a debenture, and 3 per cent, there
after until distributed. Inglis v. Beaty, 2 A. 
It. 453, and Sprntt v. Wilson, 10 O. It. 2b, 
distinguished. In re McIntyre. McIntyre v. 
London and Western Trusts Co., 24 Occ. Ni 
268. 7 O. L. It. 548, 1 O. W. It. 50, 3 O. W. 
R. 258.

Administration of Estate—Payment of 
voluntary debts — Bond — Consideration — 
Assignment of securities—Value. lie Sum
mers. 1 O. W. It. 523.

Administration Order—Application for 
—Status of applicant — Creditor—Funeral 
expenses—Judgment. Re Atchison, Atchison 
V. Hunter, 2 o. w. R. 868, 1116.

Administrators Pendente Lite — In
vestment of Moneys—Trustee Act—Trustee 
Investment /let.] — The administrators pen
dente lite of an estate asked for an order de
claring that they were empowered to invest 
moneys in their hands during the pendency of 
litigation concerning the will of the deceased, 
in securities authorized by the Trustee In
vestment Act. An action was pending in the 
High Court, in which the validity of the will 
was to be tried, and in the meantime the 
Surrogate Court appointed the executors ad
ministrators pendente lite. They had received 
a large amount of money, which they wished 
to invest ;i i higher rates of interest than could 
be obtained from chartered bonks, as the 
litigation was liable to be somewhat pro
longed :—Held, that this was a proper case 
in which to apply for a direction under the 
Trustee Act, and that there was no difference

ADMINISTRATORS.
I in principle between the position of the up-

[dicauts with regard to the money in their 
lands, and that of an executor or trusts 

j under the Trustee Investment Act; and ihe 
order asked for was made. In re Mackey, 23 

i Occ. N. 115, 2 O. W. R. 230, 689.

Administrator — Rcnunc.ation after 
tirant — Necessity for Order — Execution 

; Issued by Next of Kin on Judgment .7, 
covered by Intestate—Costs.]—Letters of ad
ministration to the estate of H. N. K. were 
granted to his widow S. K., and to his two 

, children, E. It. and R. K. S. K., by deed.
' assigned all her interest in the persona l prop

erty to E. It. and It. K., and, by the saw* 
j deed, purported to renounce all her right, 

authority, and power ns administratrix of the 
estate. E. It. and It. K. obtained from the 
Judge of a County Court an order permitting 

! them to issue execution on a judgment ob
tained by H. N. K. in his lifetime against 
defendant :—Held, following Jost v. McNeil,

1 20 N. 8. lteps. 150, that S. K.. having 
! accepted letters of administration, could not 

renounce without the order of the Court of 
Probate, and that the order made on the 

1 application, and in the names of E. It. and 
It. K. only, was bad and must be set aside.

I The order was bad, further, for want of juris 
diction, because it permitted execution to 
issue on the judgment “ for the benefit of the 

1 said R. It. and It. K.,” instead of requiring 
any sum realized to be applied according to 

! law under the direction of the Court of Pro- 
; bate. As the appellant had failed on the 

merits, a larger amount appearing to be due 
on the judgment than was claimed, then- 
should be no costs to either party, either in 
this Court or in the Court below. KaulbaJ 
v. Mader, 35 N. 8. Reps. 219.

Application for Letters of Adminis
tration by Stranger -—Public Administra 
tor.]—In the absence of an application by a 
person entitled by reason of relationship to the 
deceased, it is necessary, in order to justify 
the grant of letters of administration to a 
creditor or a person without interest, tu shew 
by special circumstances that such grant is 
in the interests of the estate; otherwise the 
grant should be made to the public adminis
trator for the district. Re Morton, 5 Terr. L 
R. 409.

Application for Order—Account—Affi
davit Verifying—Application to Cross-exam"

I —Practice.]—Upon an application for admin 
I istration an order was made under English"
I 55, R. 10a, that the application stand over 

for six weeks, and that the defendant within 
one month render to the plaintiff a proper 
statement of his accounts and dealings with 
the estate, which was duly furnished sod 
verified by affidavit. The plaintiff did not 
appear on the further hearing of the applica
tion, and some months had elapsed when tw 
application was made to cross-examine tw 
defendant on the affidavit :—Held, that, « I 
the affidavit was not filed when notice of tw | 
application was served, but only (if at a! 
by the plaintiff himself on the return, ti" 
application must be refused. Oueere, whether 
the Rule authorizes a direction that 
accounts be verified under oath, and wnetn ■ 
such an affidavit is an affidavit “ used or ■" 
be used on any proceeding in the cause 
matter." ( J. O. 1893, s. 261, now Rule -v 1 
J. O. 1898). The proper practice in o
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to obtain explanations of any of the items of 
accounts so furnished seems to be to formu
late objections on the further hearing, and 
have the disputed items adjudicated upon in 
Chambers. Allan v. Kennedy, 2 Terr. L. It. 
285.

Application for Order —Will—Direction 
to executors to sell — Failure to sell real 
estate—Legatee—Payment of sum on account 
of legacy. Re Ghent, Ghent v. Ghent, 5 O. 
W. It. 148.

Assets—Exemptions—Widow — Will — 
Election—Devolution of Estates Act—Gift of 
Another’s Property ■— Insurance Money* •— 
Charge on.]—The goods of a deceased hus
band, exempt from seizure, under the Execu
tion Act, are not, except as to funeral and 
testamentary expenses, assets in the hands of 
the husband's executors for the payment of 
debts, the effect of s. 4 of that Act being 
to g!ve bis wife a parliamentary title thereto. 
The fact of the wife being residuary devisee 
under the husband’s will does not put her 
to her election as to taking these goods, 
either under statutory title or under the gift 
of the residue, for, though such goods, apart 
from the statute, would pass under the resid
uary devise, it was otherwise here, for the 
husband would not, under the circumstances, 
be presumed to be dealing with such goods; 
nor would any such presumption arise from 
the fact that, under the terms of the will, 
the provision made for her should be in lieu 
of dower ; nor did s. 4 of the Devolution of 
Estates Act affect her right, for that section 
must he read as being subject to s. 4 of tie 
Execution Act. A piano belonging to t! 
wife was dealt with by the husband under ^ 
will, as part of his estate, by giving i! to 
his son :—Held; that the wife must «et 
either to allow the son to retain it, ader 
the gift to him, or to take it herself, t sing 
good to the son the value thereof, out the 
provisions made for her in the will. A mlicy 
of insurance for $2,000 was by the huentmnd’s 
will made payable to and tor tie •eiiefit 
of his wife and son, and he upturnioned 
the proceeds by giving the son $500 ud his 
wife the residue thereof. The polk was 
charged with payment of a loan . men red 
by the testator from the company Held, 
that the amount of the loan was pay idle by 
the wife and son pro rata out of ti, ir re
spective shares of such moneys, the gifts to 
them being specific. In re Tatham. _ Occ. 
X. 530. 2 O. L. R. 843.

Bill of Costs—Service to testator I> - 
ceeding for taxation — Application > re
siduary legatee — Assets—Indemnity. dry
v. Trusts and Guarantee Co., 1 O. R.
526.

Bond -Liability of sureties for adn is- 
tration—Money in hands of administrai r—■ 
Dual capacity — Guardian of infants — 'i r- 
minntion of period of administration—Pil
ing accounts before Surrogate Judge—Estop 
pel. Reid v. Rnobelcn, 3 O. W. R. 050, 4 
0. W. R. 485.

Business Carried on for Benefit of 
Estate nnder Will—Liability of Executor 
— Estoppel — Statulc of Limitations.]—An 
^tate of » deceased was being administered 
m this action commenced in May, 1802, and 

brought into the Master’s office in 1001 
a claim for goods supplied to the executor,

between July, 1800, and March, 1802, for 
use in carrying on the hotel business of de
ceased under authority conferred by liis will. 
V. had, in May, 1803, sued the executor in 
a County Court for the price of the goods in 
question, but the County Court Judge dis
missed the action, ou the ground urged by 
the defeudaut that he was not personally 
liable, but that the claim should be against 
the estate. The executor claimed in the ad
ministration proceedings that the estate was 
insolvent, but iu April, 1804, an order was 
made by consent for the transfer of all the 
assets to him personally, upon his undertak
ing to pay or settle with all the creditors 
of the estate and paying $1,200 into the 
hands of the trustees for the benefit 
of the children of the deceased and 
certain costs, and this order was car
ried out on both sides. The order con
tained provisions that the Master should 
forthwith adjudicate upon and settle all 
claims against the estate, that the executor 
should indemnify and save harmless the es
tate from all such claims, and that he should 
carry out and perform nil the terms and 
provisions of the settlement :—Held, that a 
person supplying goods to an executor under 
such circumstances has no right against the 
estate, but he may sue the person who in
curred the debt, and he also has a right to 
be subrogated to any right of indemnity 
which ill" executor has against the estate 
in n-xi* 1 i,f t|i, liability so incurred. In
re V u h, | Is'. i ! I'h 312; Dowse v. Gor-
' 11891] A. C. at I'l'i 2 That the
xecutor was estopped from <ii "ing the
laim against the estate. 3. That -lnim 

was not barred by the Limitations A< In 
re Braun. Braun v. Braun, 23 Occ. N 
14 Man. L. It. 34(1.

Charging Administratrix with Loss 
of Estate—Contract for sale of land—Rea 
sonable price—Statute of Frauds—Chattels. 
Re Donaldson, Gibson v. Donaldson, 2 O. W. 
It. 810, 3 O. W. It. 290, 4 O. O. It.
368.

Chattels Found on Person of Intes
tate-Action to recover possession—Proof of 
ownership—Corroboration — Declaration of 
trust ns to land Resulting trust — Illegal 
and immoral pun -Bawdy house. I< 
irell v. Marken N.W.T.), 1 W. L. I 
08.

Claim against Estate—Running count 
—Entries In books—Corroboration—Statute 
of Limitations. R< felly. Union Trust Co. 
v. G a mon. 6 O. L. It 481. 2 O. W. R. 1100.

Claim 'w Executor against Estate
Mattery orrinn ' < fore Death of Deeeas> . 
— Corn ,oraiiei Dn r. lo Executor 
Whetht r in I f'ompen«'ition—Negli
gent Misman ompennation."]- The
executor o' rson's estai' was

it" m wlv 1» the 
dpi ■ 11s* h in i n sted. Tn pass
ing hi- n h i.»t». o the Iasi named 
estate. lee ■»' ‘ < death, the exe-
' utor in un 'I ha\ ing received
for th* I .if her share in
such specified sum of
money, i n > passing his accounts
in respect to the deceased’s estate, and being 
charged with this sum, as having been receiv
ed by him for the deceased, he alleged that 
he had not then received it, but had in fact
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l>uid it out in small sums to Ibv deceased 
during her lifetime.—Held, that this was 1 
not a matter occurring before the death of» 
the deceased, and therefore, the evidence ol 
the executor to establish his contention did 
not require to be corroborated under s. 10 
of the Evidence Act, It. S. O. 1807 c. 61. A i 
testatrix by her will devised to her brother ! 
certain lauds free front incumbrances, with 
a direction for the puyment out of general j 
personal estate of any incumbrance thereon, 
and she appointed him her executor :—Held, 
that the devise was not given to him in j 
his capacity of executor, but in his personal 1 
capacity, and therefore did not preclude him j 
from claiming compensation for his services 
to the estate. Compton v. Bloxham, 2 Coll. 
201, distinguished. Where an executor has 
been guilty of negligence, mismanagement, 
and breach of trust in his management of | 
the estate, but there has been nothing of a ! 
dishonest or fraudulent character, and the 
losses resulting are capable of being com- j 
pensated for, and made good in money, the 
executor is not to be deprived of compensa
tion. MvClcnaghan v. Perkins, 23 Oec. N. 
M, 6 O. L. R. 129, 1 O. W. It. 191, 732.

Claims of Creditors — Promissory note' 
—Interest •— Corroboration—Open account j 
—Statute of Limitations—Work and laliour 
—•Release of claim, llalliday v. Rutherford,
1 O. W. R. 810.

Claim of Widow of Intestate to
Share in Estate — Notice disputing—Ac
tion by widow to establish marriage — De
claratory judgment—Administration. Feudal 

ii mm, 2 ' •. W. B, 880
Compensation of Executors Distribu- j 

lion of Corpus—Collection of Interest — 
Management of Estate.]—An estate was not 
a simple one to deal with, owing to conflict
ing interpretations of the rights of the beuefi- ! 
cinries under the will, the nature of the 
trusts, their number and complication, and, j 
to a more limited extent, the character of I 
a portion of the assets. The executors took 
over about $60,000 worth of the property in | 
cash, mortgages, notes, farm property, and ! 
furniture. Of this they distributed a little 
less than half, and set apart the remainder 
for payment of annuities, legacies not matur
ed, etc. They collected about $16,500 of 
interest. They managed the estate for a 
period of a little more than four years down 
to the date of a report providing for their | 
remuneration :—Held, that they were not eu- 
titied to an allowance upon taking over tin- 
estate, but should be allowed 2% per cent, 
upon such portion of the corpus of the estate 
as they had taken over and distributed, and I 
when the remainder of the corpus taken over 
should be distributed, they should have a like j 
allowance upon the portion» distributed from 
time to time; they should be allowed 5 per j 
cent, on the interest collected, and to be I 
collected; and $100 a year in addition, for
the first two years, and $76 a year for 
the last two years, for management of the ' 
estate and services not covered by the other j 
charges, including the care and preservation | 
of the corpus. In re McIntyre. McIntyre v. 
London and Western Trusts Co., 24 Occ. N. I 
268, 7 O. L. R. 548, 1 O. W. R. 66, 3 O. 
W. R. 258.

Corrobr ative Evidence — Advance of 
Money—Claim for Interest—Promissory Vote I

—Action for Consideration.]—The plaintiff 
sued the surviving member of a firm, to
gether with the representatives of a deceased 
member of the firm, for $1,000 lent by hiiu, 
in the lifetime of the deceased, to the firm, 
for the purposes of the firm, lie also claim 
ed interest, alleging that this was spoken 
of at the time the money was borrowed, am: 
that the deceased member of the firm hull 
asked him what the interest would be, mid 
he told her five per cent. ; the surviving mem
ber of the firm denied all recollection of 
interest having been mentioned :—Held, that, 
inasmuch as there was corroboration as 11 
the main fact, namely, the borrowing by the 
firm of $1,000, this was sufficient to entitle 
the plaintiff to recover the interest claimed. 
When a promissory note is taken from a bor
rower as collateral security for money lent 
to him, and not in payment, an action can 
be brought for the money lent, notwithstand
ing that, owing to the form of the note, i 
action thereon could not be maintained. Serar 
v. Cray, 22 Occ. N. 27. 3 O. L. R. 34.

Costs of Unsuccessful Action Per
sonal Estate—Real Estate.]—An executor, 
without direct authority or obtaining indem
nity, brought an action to recover a sum 
of money alleged to belong to the testator, 
and this action was dismissed with costs, 
the personal estate being insufficient to pay 
tin- costs of the opposite party:—-Held, that, 
though the general rule is that an executor 
acting in good faith is entitled to be re
couped his costs of an unsuccessful action, 
this rule would not justify the executor re
sorting for this purpose to specifically de
vised real estate. In re Champagne, St. Jean 
v. Simard. 24 Occ. N. 234, 7 O. L. R. 537, 
3 O. W. R. 515.

Creditor's Action against Executors
—Stay Pending Administration Suit.] — A 
motion by the defendants, executors, to stay 
a creditor's action against them, on the 
ground that an administration act ion l*.v a 
legatee was pending, in which an administra
tion order had been granted, was opposed 
on the ground of inconvenience to the plaintiff 
and generally as to the right to grant a 
stay in such cases : —Held, that actions should 
be stayed against the estate, unless a fair 
consideration of the claim cannot be bad 
by the referee. The affidavits of the plain
tiff disclosed that it would be a hardship 
if compelled to come to Halifax to establish 
the claim before the referee : but it was stated 
that the referee would go to Sydney to in
quire into the claim. The order to stay 
proceedings was continued until the referee 
should have an opportunity of considering 
tin- claim. It rote n v. McDonald. 25 Occ. 
N. 131.

Creditor’s Claim—Leave to prove after 
dividend paid to other creditors. Milliehamp 
v. Toronto General Trusts Corporation. 3 0. 
W. R. 375.

Dei.C"-ulnatlon of Questions - Sum
mary application—Domicil of intestat»-—Dis
tribution of estate — Evidence—Administra
tion order. Re Englchardt, 2 O. W. R. ®*7-

Distribution of Fund—Ascertainment 
of class—Vesting order — Costs—Unneccee- 
sary litigation. T* Uentine v. Jacob, . U. 
W. R. 107.
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Estate of Deceased—Moneys in hands i 

of son—Gift — Corroboration—Limitation of j 
actions—Request or direction—Trustee—Re
ference — Report—Judgment—Irregularity— 
Execution—Costs. Wendover v. Nicholson,
i u. W. R. 110». 4 O. W. R. 475. 5 U. W.
K. 054. 0 O. W. R. 529.

Evidence -Corroboration.]—L pou a claim 
in an administration action by a ten
ant against the estate of bis deceased land
lord for a balance due to him in respect of 
alleged advances, and for goods supplied, 
the books of the tenant, in which the trans
actions were set out, and cheques made by 
him in favour of the landlord, were held to I 
be sutlicieut corroboration of his evidence, 
although the cheques did not shew on their 
face whether they had been given on account 
of rent or in respect of advances. In rc 
Jdly, Union Trust Co. v. Uamon, 23 Occ.
X. 327, 0 O. L. R. 481, 2 O. W. R. 990.

Fatal Accidents Act—Conflicting Claims 
—Consolidation of Actions—Negligence.]—A 
woman, claiming to be the widow of a man 
killed owing as alleged to the negligence of 
the defendants, brought an action against 
them, with her two children as co-plaintiffs, 
to recover damages. Subsequently another 
action was brought by another woman, also 
claiming to be the deceased’s widow, to re
cover damages for the benefit of herself and 
her child, her marriage having taken place 
after an alleged divorce of the first plaintiff : 
—Held, that only one action would lie under 
the Act; that that action would be for the 
benelit of the persons in fact entitled ; and 
that, there being no doubt as to the right of 
the children in the first action, the first 
action should be allowed to proceed and the 
rights of all parties worked out in it, the 

laintifZ in the second action to be represented 
y counsel at the trial if desired. Order of 

Faleoubridge, C.J., 3 U. W. R. 940, 704, re
versed. Morton v. (jrund Trunk It. W. Co., 
24 Occ N. 351, 8 U. L. R. 372. 4 O. W. R. 
126.

Fatal Accidents Act—Damages—Fun- 
mi Expenses.] — In an action under the 
Fatal Accidents Act and the Workmen’s Com
pensation Act for the death of the defen
dants’ servant by 'heir negligence, as alleged, 
the plaintiff has no right to claim for funeral 
expenses. Makarskp v. Canadian Pacific R. 
W. Co., 15 Man. L. R. 53.

Fatal Accidents Act — Death of lien 
ficiary—Survival of .1 ction.] — Upon the 
death of the beneficiary on whose behalf an 
administrator is bringing an action under 
the Fatal Accidents Act, R. 8. O. 1897 .
16fl, the action comes to an end. It cannot 
be continued for the benefit of the bench. ■- 
nrv's estate, nor can a new action be brougt ' 
bv the beneficiary’s personal représentât!\ 
Judgment of Ferguson, J.. 32 O. R. 234. 21» 
Occ. N. 437. reversed. McHugh v. Grand 
Trunk R. W. Co.. 21 Occ. N. 581. 2 O. L. 
R. 600,

Fatal Accidents Act — Right of Action 
—■Action before Grant of Administration— 
nat of Surrogate Court Judge.]—This action 
was brought by the plaintiff ns administrator 
of n workman who died in the service of the 
defendants, in consequence, ns alleged, of 
their negligence. It appeared that the fiat 
of the Surrogate Court Judge directing let

ters to issue to the plaintiff was signed on 
the same day that the writ of summons in 
this action issued, but that letters were not 
actually issued until two days later. The 
plaintiff never had any personal right or in
terest in the subject-matter of the litigation : 
—Held, that the action must be dismissed, 
but without prejudice to the plaintiff bring
ing another action. Dini v. Fauquier, 24 
Occ. X. 294, 3 O. W. R. 789. (Reversed 4 
O. W. R. 295.)

Fatal Accidents Act — Rights of Ad
ministrator-Rights of ltclutives—Time Limit 
—Stay of Proceedings.]—An unmarried man 
having come to his death by reason of in
juries inflicted by the defendants, two ac
tions were brought to recover damages occa 
sioued by his death. The first in point of 
time was brought by the paternal grand
father and grandmother of the deceased, and 
the second by his mother, who had obtained 
letters of administration to his estate after 
the bringing of the first action. Upon a 
motion by the defendants to stay one or other 
of the actions :—Held, that, while the grand
father and grandmother could legally proceed 
with their action under It. 8. O. 1897 c. 199, 
although brought within six months of the 
death, so long as there was no executor or 
administrator, yet an administratrix having 
been appointed and an action brought by her 
within the six months, she was entitled to 
proceed with it : and the fiist action was the 
one to be stayed. Lampman v. Township of 
Gainsborough, 17 O. R. 191, and Holleran 
v. Ragnell, 4 L. R. Ir. 740, explained and 
followed :—Held, also, that the administratrix 
would have the right in her action to claim 
damages sustained by the personal estate of 
the deceased. Leggott v. Great Northern R. 
W. Co., 1 Q. B. 1 >. 599, followed. Mummery 
v. Grand Trunk ft. IF. Co.. Whalls v. Grand 
Trunk R. W. Co., 21 Occ. N. 343, 1 O. I* R. 
922.

Fatal Accidents Act—Status of Widow 
—Grant of Administration Pendente Lite— 
Workmen's Compensation Act—Ncgligcnit>— 
Release of Cause of Action—Rights of Mo
ther—Expectation of Benefit—Discovery of 
Fresh Evidence—Damages—New Trial.]— 
An i ion vas Drought to recover damages 
foi i lie death of a workman employed by the 
di fendants, owing to their alleged negligence.

I he plaintiff alleged that she was the widow 
of the deceased, but this was denied. She 
obtained as widow, p* dente lite. letters of 
administration to the . - ate of the deceased, 
and amendments wen- onde by which she 
claimed ns administratrix for her own bene
fit ns widow and for the i • nefit of the mother 
of the deceased. The defendants denied negli
gence, denied the plaintU status ns widow 
and administratrix, and dso set up a re
lease of the cause of acti« The trial Judge 
found against the plain; T's status, but the 
jury found negligence, n i assessed the dam
ages at $1,500. apporte- mg that sum equally

• tween the plaintiff ■ .1 the mother :—Held,
• at there was evidot v upon which the jury 

wei justified in ling that the man’s dentil 
arosi from flu- negligence of the defendants 
without blame on his part ; and therefore 
that there should not be a nonsuit or a new 
trial upon this branch of the case; Meredith, 
J.. dissenting, and being of opinion that there 
should be a new trial. 2. That the release 
given by the plaintiff should not. on the evi
dence. be held binding on her ; Anglin. J.,
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hesitating. 3. That on the evidence the mo
ther hud no sufficient interest in her sou's 
life or expectation from him to give her u 
right of action in respect of his death ; and 
there should be a new assessment of damages 
unless the plaintiff was conte it to accept 
$750. 4. That there should be a new trial 
upon the question of the plaintiff’s right as 
widow and administratrix, evidence having 
been discovered since the trial going to shew 
that the plaintiff was the true widow. 5. 
That if the letters of administration were 
rightly grunted to the plaintiff as widow, 
they related back so us to validate the action. 
Trice v. Itobinson, 10 O. It. 433, and Murphy 
v. Grand Trunk it. VV. Vo., unreported deci
sion of a Divisional Court, 27th May, 1880, 
applied and followed. Judgment in 7 O. L. 
It. 747 reversed. Doyle v. Diamond Flint 
Uluss Co., 24 Occ. N. 308. 8 O. L. It. 499,
3 O. W. R. 320, 350, 415, 310, 921.

Foreign Will — Action to Set Aside— 
Powers of Provisional Administrator Ap
pointed by French Court.]—The widow of 
\V. C. II. died at Loudon, England, leaving 
property in Great Britain, France, and Can
ada. By her last will she appointed “ La 
Société Charitable de l'Asile de nuit à Paris ” 
her universal legatee, and a French Court 
appointed L., a notary, provisional adminis
trator of the succession. Subsequently the 
heirs of W. (J. II. brought an action to have 
the will set aside, and afterwards the Court 
at Paris confirmed the appointment of L. for 
such time as might be necessary. L. then 
asked for an account from Mrs. II.'s former
agent In Montreal, and obtained from the 
French Court an order allowing him to dele
gate his powers as provisional administrator 
to a designated person, with power to sue 
the former agent at Montreal for an account 
respecting the property in Canada. In the 
meantime, however, the Superior Court of 
Quebec had appointed M., a notary, judicial 
sequestrator of the property. L. brought the 
present action to obtain possession of the 
property from M., and relied on the facts 
above et forth:—Held, that the judicial se
questrator appointed by a Court of this pro
vince was the proper person to be in posses
sion of the property in this province. La- 
voignat v. Mackay, 21 Occ. N. 129.

Legacy — Judgment for — Provisional 
Execution.]—There may be a provisional ex
ecution of a judgment ordering an executor 
to hand over a devise or bequest to the de
visee. Massue v. Resther, 3 Q. P. It. 499. j

Letters of Administration — Quebec 
Will—Notarial Form.]—Where a will is in 
notarial form and in the custody of a notary ' 
in the province of Quebec, letters of admin
istration with a certified copy of the will 
annexed, will be granted on proof by affida- | 
vit of the death and domicil of the testator, 
of the law of Quebec, and of the original will 
being executed in accordance therewith: that 
the original will is in the custody of a notary 
in that province ; and that the executors 
named in the will are acting thereunder. In 1 
re Robertson, 22 Occ. N. 211.

Maintenance — Infant —■ Custody—Ad
vice. Re Cornell, 1 O. W. R. 50.

Official Administrator—Heirs out of 
Jurisdiction — Letters of Administration.] — 
The official administrator is not allowed to

take out letters of administration in opposi
tion to the heirs of the deceased, such heirs 
being resident out of the jurisdiction, Imi 
having an attorney-in-fact within the pro 
viuce to manage tüu estate, and there being 
no evidence that the deceased had any debts 
or any substantial personal property, m 
though he died possessed of real estate within 
the province subject to a mortgage. In n 
Lelaire, 9 B. C. it. 429.

Order—Summary application for—Insol
vent estate—Creditors—Conduct of proceed
ings—Discretion of Court. Re Yocom, Run 
singer v. Hopkins, 1 U. W. R. 85.

Passing Accounts—Corroboration—Pay- 
ment of Claims—Statutory Declarations.] — 
A Judge sitting on the Probate side of the 
Court passing accounts is not bound by the 
rule of procedure requiring claimants against 
the estate to give corroborative proof of their 
claims. This rule of procedure is applicable 
only when the claim comes to be contested in 
Court. Semble, a Judge sitting without a 
jury is not bound any more than is a jury 
to apply it under all circumstances. The 
responsibility of paying claims falls upon the 
administrator; he must use care and judg
ment in considering them, and if he does so 
fairly and honestly, and in the interest of 
the estate, he will on passing his accounts be 
allowed such us he has thought lit to pay. 
Remarks on the usual form of statutory de
claration proving claims. In re Blank Es
tate, 5 Terr. L. It. 230.

Passing Accounts of Administratrix
—Carrying on business of deceased—Liability 
for loss—Liability for goods destroyed -Ne
glect to sell—Negligence—Goods elain ■ u by 
administratrix in her own right—Gift—In
ventory—Mistake—Delivery — Land standing 
in name of administratrix—Jurisdiction of 
Probate Court—Payment to manager of es
tate. Rc Nugent (N.W.T.), 2 W. L. It. !!.

Personal Liability—Promissory Not'— 
Debt of Estate—Renewal—Considerations-t 
Statute of Frauds—Amendment.]—Action on 
a promissory note payable on demand, signed 
by the defendant, as “executor of an estate." 
but not expressly restricted to payment out 
of the estate:—Held, that the defendant was 
personally liable. The note was given in re
newal of a former one (similarly signed » 
which was not a demand note, but payable at 
a definite time, the debt being originally the 
testator's:—Held, that there was a good con
sideration, for the former note, if not for the 
demand note, namely, forbearance on the 
part of the plaintiffs," and the defendant was 
liable thereon : and his antecedent liability 
was a valuable consideration for the demand 
note; s. 27, Bills of Exchange Act. Upon 
appeal from an order for judgment on the 
pleadings leave to amend by setting up the 
Statute of Frauds was refused. Union Hank 
of Canada v. McRae, 21 Occ. X. 409. 49fi.

Powers of Executors—Sale of Land— 
Payment of Debts—Devises in Fee—Execu
tory Devises Over—Devolution of Estatet 
Act—Trustee Art.]—A testatrix gave to her 
daughter some personal effects and $4,000 to 
be paid by her son, charged on property de
vised to the son ; all the rest of her property 
she gave to her son. charged with $4.900- 
She then directed that in case of the death 
of either the son or daughter without issue.
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the whole of the property was to go to the 
survivor, and in case ot the death of both 
without issue, to brothers and sisters of the 
testatrix. The executors contracted to sell a 
part of the real estate to the appellant, the 
daughter being alive and having three child
ren, the son alive and unmarried, and broth
ers and sisters being also in existence. The 
laud was incumbered and there were other 
debts:—field, that the executors, even with
out the concurrence of the son and daughter, 
aud a fortiori with their concurrence, could 
make a good title, either under the Devolu
tion of Estates Act, It. 8. O. 1807 c. 127, 
ss. 4, 3, 10, or under the Trustee Act, It. S. 
U. c. 129, s. 18. Section U of the former 
Act enables executors to sell for the payment 
of debts, aud the power to sell is not quali
fied by s. 10. That section was intended to 
make it clear that executors had power to 
sell for the purposes of distribution where 
there were no debts as well as where there 
were debts ; and the consent of the official 
guardian, on behalf of infants, lunatics, and 
on-concurring heirs or devisees, is only 
nev-ssary when the sale is for purposes of 
distribution only. The power of sale given to 
executors by s. 18 of the Trustee Act was 
exerchtable in this case, notwithstanding the 
last clause of s. 20 ; *' a devise to any person 
or persons in fee or in tail, or for the tes
tator’s whole estate aud interest," does not 
mean a devise of a life estate to one or more 
persons, and a remainder or several remain
ders to one or more others, either jointly or 
successively, and with, it may be, executory 
devises over to still other persons, so that 
his whole fee simple, t r less estate, whatever 
it may be, is disposed of : but it means a 
devise of his whole interest, whatever it may
be, whether it be en esta e in fee simple or 
auy less interest, iv the same person or pur- 
soue, either as joint tenants or tenants in 
common. In re Wilson, Pennington v. Payne, 
54 L. T. X. S. <RX). 2 Times L. It. 443, ap
proved. In re Ross and Davies, 24 Occ. N. 
213, 7 O. L. It. 433, 3 O. W. It. 215.

Powers of Executors—Time for Exer
cising—Extension.]—An extension of the 
powers of an executor beyond a year and a 
duv may result from previous wills, and from 
ibr combination of different testamentary 
dispositions relative to the appointment of 
'he executor. Brunet v. Marten, 4 Q. P. It. 
530,

Power to Sell Lands—Charge of Lega
cies—Trustee Act—Devolution of Estates 
-lc#.]—p. died on the 11th September, 1883. 
learing ;i will in which he appointed execu
tors and gave all his estate, re: 1 and per
sonal, to his wife for life subject to certain 
Inquests, and should his brother survive the 
wife he was to have the life use of the resi
due of the property, which was afterwards 
to go to the brother’s children. In several 
places in the will (which was not skilfully 
drawn i, the testator useil the expressions 
'from the time Ilumewood is sold," “after 
the sale of ilumewood," and “so soon as 
Ilumewood is sold,’’ but there was no devise 
'o the executors in trust, and no express 
iwer of sale. The lands in question which 

I w.l‘re,,a ,llortion of wliat was called “Hume- 
wood'' in the will, were sold and conveyed 
uy the executors, and the vendors made title 

- undvr such conveyance. The sale was not 
I made in any way under the Devolution of 
I Estates Act, and was not for the payment

of debts. The question was whether the 
executors had power to sell. The Devolution 
of Estates Act, 1883, came into force on the 
1st July, 1883, shortly before the death of 
the testator :—Held, that under what is now 
s. 18 of the Trustee Act, 11. S. O. 18U7 c. 
123, the executors bad power to sell, the 
testator baviug created such a charge us is 
described in s. 1U, aud not having devised 
the real estate to the executors in trust ; 
that s. 13 of the Devolution of Estates Act, 
as found in 11. 8. O. 1837 c. 127 (which first 
became law in 1831), did not oblige the ex
ecutors to sell under the Devolution of Es
tates Act, for by s.-s. (2) that section is not 
to derogate from auy right possessed by an 
executor or administrator independently of 
the Act ; that if the testator hud devised the 
laud to the executors upon trust, the mach
inery of the Devolution of Estates Act was 
not to be applied: Re Booth's Estate, 13
O. It. 423: aud no more should it where the 
executors have a statutory power of sale to 
sau^fy a charge. In re Moore and Lang
muir, 21 Occ. N. 532.

Proof of Character—Action — Inscrip
tion.]—A plaintiff who sues in the character 
of executor upou a lease made by him iu that 
character to the defendant is uot bound to 
produce documents proving his capacity a' 
such before inscribing for hearing ex parte. 
Leclaire v. U uot, 3 <j. P. It. 383.

Removal of Executor — Insolvency— 
Misconduct —Administration order—Under
taking—Costs. Godbold v. Uodbold, 1 O. W. 
It. 233, 357.

Removal of Executor—Action for—Per
sonal Capacity.]—An action for the removal 
of a legal mandatary, in this case an execu
tor, on the ground of his mal-administration 
and of fraudulent acts of which he is accused, 
should be brought against him personally and 
not as executor. Mercier v. (Josselin, 5 tj.
P. R. 80.

Removal of Executors — Account — 
Pleading—Exception to Form.]—A demand 
for thi removal of testamentary executors 
and a demand for reddition de compte are 
not incompatible. 2. The fact that the de
fendants have already rendered an account, 
and therefore the plaintiff has only an action 
for reformation of the account, is not a 
ground for an exception to the form. Dono
hue v. Donohue. 4 Q. P. It. 300.

Specific Legacy—Realization—Set-off—
1 Debt barred bv statute—Retainer. Holt V. 

Perry. 2 O. W. It. 424.
Substitution —Po trer to Sell Property 

. and Reinvest—Mortgage by Grevé—Creditors 
, —Attachment of Debts.]—The testator left 

his property to the defendant, subject to a 
substitution in favour of the children of the 
defendant, with n stipulation of insaisissabi- 

i lité. The will, however, permitted the exe
cutors, of whom the defendant was one, to 

( sell the nroperty on condition of employing 
I the moneys arising from the sale in the pur- 
! chase of property of the same value as the 
! property sold, the property so acquired to 
, represent that sold. The defendant in 1803 

sold one of the immovables of the estate, and 
in 1873 he bought in his own name a lot 
upon which he built a house. In 1805 he 
charged and hypothecated this land in favour
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of his children to the amount of #10.440, 
which was the cost price, to serve and be in
stead of, as the deed said, a rein vestment for 
the children in accordance with the provisions 
of the will, up to the amount of the price so 
paid. The deed of hypothecation reserved to 
the defendant the riirht to remove the hypo
thec, and invest elsewhere, whether in pur
chasing new properties or upon other suth- 
< ient securities: — Held, that the deed of 
hypothec did not constitute a valid reinvest
ment of the moneys arising from the sale ot 
the property of the estate, and that the re
venues of the immovable acquired by the de
fendant in his own name could lie attached 
by his creditors. De (Serres v. Lcdaire, Q. 
R. 23 8. C. 454.

Supposed Death of Intestate—Evid
ence of death—Application by public admin
istrator for letters of administration. lie 
Tjcrstrom (Y.T.t. 1 W. L. It. 385.

Surrogate Courts — Grant of Adminis
tration—Nominee of Newt of Kin in Ontario 
—Discretion—Revocation — Fraud.]—Only 
one of the next of kin, the sister, of an in
testate, resided in Ontario, and, upon .the 
consent of tie' sister and her children, let 
ters of administration were granted by a 
Surrogate Court to the defendant, the hus
band of the sister’s daughter. A brother of 
the intestate, resident in the Vnited States, 
brought this action to revoke the grant. It 
was stated in the defendant’s petition that 
all of tlu- next of kin had renounced in his 
favour, but it was plain from the renuncia
tion, which was filed, that this statement was 
intended to refer only to the next of kin resi
dent in Ontario:—Held, that the Surrogate 
Court had before it all those who were re
quired by s. 41 of the Surrogate Courts Act, 
It. S. O. 1807 c. 59, to be cited or sum
moned, and the consent and request of all of 
them iiiai the defendant should be appointed 
administrator, and, having regard to the 
nature of the property of the deceased, and 
the age and illiteracy of his sister, that the 
Judge had not exercised his discretion im
properly in directing the grant to he made 
to the defendants. Semble, that, even if the 
discretion had been improperly exercised, the 
grant would not have been revoked. The 
practice of the Surrogate Courts in this 
Province is to apply the provisions of s. 
59 of the Act more liberally than do the 
English Courts the corresponding provision 
of the English Probate Act. Held, also, 
alfirming the finding of the Surrogate Court, 
that the defendant had not m ' false sug
gestions nor concealed material cts for the 
purpose of obtaining the grant. Carr v. 
O'Rourke. 22 Occ. N. 207, 3 O. L. R. «32, 
1 O. W. It. 331.

Survival of Action—Tort—Power to 
Appoint Administrator ad Litem.]—It. S. O. 
1897 c. 129. s, 11. providing that in case any 
deceased person has committed a wrong to 
another in respect to his person or his real 
or personal property, the person so wronged 
mnv maintain an action against the admin
istrators or executors of the person who com
mitted the wrong, does not give authority to 
maintain an action against one who is an 
administrator ad litem merely, but only 
against an administrator in the ordinary 
sense of the term, that is. a general admin
istrator clothed with full power to collect the 
assets, pay the debts, and divide the estate.

Therefore, for this reason, apart from others, 
the appointment of an administrator ad litem 
should lie refused in this action, which was 
brought against five persons for malicious 
prosecution, one of whom had died pending 
the action, and whose widow and children 
refused to administer to the estate, liitnh, 
\. Boi/d. 22 Occ. X. 5o, 3 O. 1* It. 1X1. 1 o. 
W. It. 79, 2 O. W. It. 724, 1065.

Taking Possession of Estate Debtor
Opposing Claim for Account--Period of ) ■ 
and a Dap—Commencement of—Ccssatioi 
Executor's Functions.]—The fact that :i ii i 
tor of an estate resists an action en reddition 
de compte brought against him by nu «■%-,. 
tor. alleging that he is not accountable to 
the estate, does not prevent the executor from 
taking possession of the estate : nor is he pre
vented from doing so because the debtor, hav
ing been ordered to render an account to the 
executor, renders an account in which he 
brings himself out free of debt to the estate, 
so long as the executor contests such account. 
2. In consequence, the period of n year 
and a day commences to run from the date 
of the death of the testator, the executor be
ing presumed to have known the will from 
that date. 3. If the year and a day from 
the death have elapsed during the pendency 
of the contest ns to the account, then there 
is plainly a cessation of the functions of the 
executor, and the proceeding is susjiondeil 
until the legatee or heir takes up the con
duct of it in place of the executor. Fran- 
cœur v. Paradis, Q. It. 20 S. C. 24<i.

Technical Breaches of Trust —Relief 
from—Limitation of Actions—Trusta Ici#.] 
—Where it was held that the appointment 
of executors to carry out the alternative 
provisions of the will never took effect. it 
was also held that the persons named as ex 
editors, having applied for and obtained pro
bate, became trustees for the persons entitled 
upon an intestacy: payments made by them 
to those who would have been beneficially en
titled if the alternative provisions had taken 
effect were breaches of trust; but the statute 
of limitations was a bar to a recovery in re
spect of any of those breaches which oc
curred more than six years before the action 
was brought: R. S. O. 1897 <•. 129, s. 32- 
Held, moreover, that the executors were en
titled to be relieved from personal liability 
for all breaches of trust committed by them 
under «2 V., 2nd sess., c. 15. they hnvinz 
acted honestly and reasonably, in view of tin1 
facts that the construction of the will was 
doubtful ; the trial Judge took the same view 
of its effect as they did, and for eleven years 
everybody interested in the estate acquiesced 
in that view. Henning v. Maclean. 21 0«. 
N. 434. 2 O. L. R. 109.

Trust—Breaches of—Negligence—t'laitn 
by executor against estate—Corroboration- 
Payment in lifetime of testator—Admission 
—Compensation—Devise in lieu of—Con
struction of will. McClenaghan v. Perkin»,
1 O. W. R. 191, 752.

EXEMPTIONS.

See Assessment and Taxes—Rankrvptct 
and Insolvency—Execvtion—Fbaw- 
ulent Conveyance — Municipal Coi- 
porations — Pleading — R even ce - 
Sale of Goods.
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EXHIBITION ASSOCIATION.

See Negligence.

EXHIBITS.

Filing—Letter—Original or Copy.]—A 
party wlio seeks to adduce in evidence a let
ter written by himself will not be ordered to 
tile the original, that being in possession of 
the addressee. Chapat v. Charland, t> Q. 1*. 
K. 33.

Production after Return—Leave to 
Inscribe Ex Parte.]—An inscription for hear
ing ex parte will be struck out with costs, 
where the plaintiff, who has filed his exhibits 
after the return of his action, has not ob
tained leave of the Judge to foreclose the 
defendant. Maclean v. Mcloche, 4 Q. 1*. R. 
M.

Production after Return—Leave to 
Inscribe Ex Parte — Notice — Costs.] — A 
plaintiff who has tiled his exhibits after the 
return of bis action, will be allowed, on 
motion, to obtain the foreclosure of the de
fendant from pleading, if a sufficient delay 
has elapsed since notice of the filing of the 
exhibits was given to the defendant, but 
such motion will be granted without costs. 
Trenholme v. Provost, 4 Q. P. R. 316.
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EXTRADITION.

Appointment of Extradition Com
missioners federal Parliament Extradi
tion Act—Constitutionality — Prohibition—
.Volice to Adverse Party—Excess of Juris
diction.]—Upon presentation of a petition for 
the issuance of a writ of prohibition, the 
Judge may require notice to be given to the 
parues having an adverse interest in the 
proceedings. 2. The Judge to whom the ap
plication is presented, in view of the effect 
of the issuing of the writ, which would be 
to tie up the inferior jurisdiction for an in
definite time, will go fully into the reasons 
urged on the merits of the application. 3. 
The writ of prohibition lies whenever a court 
of inferior jurisdiction exceeds its jurisdic- 

| tion, if there is no other remedy equally con
venient, beneficial, and effectual, and it may 
also be used to restrain any body of persons 
or officers assuming to exercise judicial or 
quasi-judicial powers, although not strictly 
or technically a court. 4. The writ should 
not be granted except in a substantially 
clear case of want of jurisdiction and where 
there is an imminent danger of failure of 
justice. 5. The Extradition Act, R. S. C. 
c. 142, in so far as it enacts that the Gover
nor-General in council may appoint Extradi
tion Commissioners other than members of a 
court already constituted and organized by 
the provincial authorities, is constitutional 
and within the powers of the federal parlia
ment. 6. Doubted, that a writ of prohibi
tion is the proper means <.f bringing before 
the Court the question of the constitutionality 
of a statute under which a court or an officer 
pretends to act. In re Oaynor, 7 Q. I*. R. 
113.

Arrest and Remand of Accused-
Writs of Habeas Corpus—Jurisdiction—Pro
cedure.]—The respondents, having been ar
rested in Montreal by order of an extradition 
commissioner for an alleged extradition 
offence committed in the State of Georgia, 
were remanded by him for the purpose of 
affording the prosecution an opportunity of 
proving its case. Thereafter one Judge in 
Quebec issued, on their application, and then 
quashed, writs of habeas corpus, while an
other Judge afterwards issued similar writs 
and discharged the respondents from cus
tody, on the ground that no extradition 
offence had been disclosed against them in 
the proceedings before him :—Held, that this 
was the question which the Extradition Com
missioner had jurisdiction to investigate on 
the remand which he had ordered ; that his 
remand warrant could not be treated as a 
nullity ; that the respondents were in law
ful custody ; and that, in consequence, the 
Judge had no jurisdiction to order their 
release. United States of America v. Oay- 
nor, [1905] A. C. 128.

Assault with Intent to Murder—
Treaty—Evidence on Inquiry.]—Where a 
fugitive offender from the United States is 
charged with an assault with intent to mur
der, in an information laid under the Ex
tradition Act, R. S. C. c. 142, the evidence 
must, sufficiently establish the existence of 
the intent. In re Kelly, 22 Occ. N. 262.

Ball Pending Appeal—Habeas Corpus 
—Forcers of Judge of Court of Appeal.]—An 
application to a Judge of the Court of Appeal
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to admit to bail a person committed for ex
tradition, pending an appeal to that Court 
from an order of a Judge of the High Court 
refusing, upon habeas corpus, to discharge 
the applicant, was refused ou the grounds, 
(1) that it did not appear that the appli
cant was in actual custody, and (2) that 
it was doubtful whether a Judgei of the 
Court of Appeal had power to make the 
order, a matter of bail not being incidental 
to the appeal (Jud. Act, s. 54). Quaere, as 
to the propriety of granting bail in extradi
tion proceedings otherwise than de die in 
diem, pending the hearing of a motion for 
habeas corpus on an appeal. In re Watts, 
22 Occ. N. 130, 3 O. L. II. 279. 1 O. W. It. 
129.

Child-stealing — Con tempt of Foreign 
Court—Parent stealing llis Own Child— 
Foreign Law—Criminal Code.]—The pris
oner and his wife were absolutely divorced 
in the State of Illinois, where they were 
domiciled, by a decree which gave the cus
tody of their child, five years old, to the wife, 
with permission to the prisoner to take it 
out with him in the day time, but to return 
it the same day. The prisoner, having thus 
obtained the child, brought it to Canada':— 
Held, following In re Murphy, 20 O. II. 
103, 23 A. It. 380, that “child stealing” being 
mentioned in the existing Extradition Treaty 
between the United States and Great Britian, 
as one of the extradition crimes, the Court 
should, in the absence of any evidence to the 
contrary, assume the crimes to be identical 
in the two countries, and the onus did not 
rest upon the prosecutor of proving what 
the foreign law was. The evidence taken be
fore the extradition commissioner shewed a 
case of child stealing under s. 284 of the 
Criminal Code, and, in the absence of evid- 
eu of the foreign law, that was
suilieient. Section 284 of the Criminal Code 
do< not exclude the case of father and 
child. Though what was done was a con
tempt of Court, yet if a man has committed a 
crime it does not become the less a crime be
cause it also happens to be a contempt. As 
to the prisoner’s contention that he had acted 
in good faith because he had been advised 
that the decree of divorce having been ob
tained collusively, was a nullity, this was a 
matter which might properly be set up as a 
defence by the prisoner upon his trial, but 
could not be dealt with by the magistrate, 
who had before him the decree of the foreign 
Court and the oath of the wife that she did 
not collude. In re Watts, 22 Occ. N. 160, 3 O. 
L. R. 308. 1 O. W. It. 133.

Embezzlement — Hearsay Evidence—Re
moval of Goods—Master and Servant—Lar
ceny.]—The prisoner was remanded for ex
tradition for the crime of embezzlement 
committed in Texas. The facte relied on were 
set forth in the deposition of the owner of 
the property alleged to have been embezzled. 
He stated that twenty thousand sheep and 
other property were placed by him under 
the charge of the prisoner, as foreman, on 
a ranch 350 miles distant from the owner’s 
place of residence, in the State of Texas : 
and that the property was removed without 
his knowledge from the ranch. There was 
no evidence except that of the owner as to 
the removal or as to the receipt by the pri
soner of the proceeds of sale, and the own
er’s evidence ns to those matters was merely 
hearsay :—Held, that the evidence did not
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shew embezzlement nor larceny, and the pri
soner must be discharged. In re Piaget, 21 
Occ. N. 536.

Foreign Warrant—Proof of—Return— 
Discharge.]—A warrant under the Extrac
tion Act, R. 8. C. c. 142, s. 6, for the appre
hension of a fugitive was issued upon duly 
authenticated copies (1) of an indictmeut 
found by a grand jury in a foreign country 
charging the accused with an extraditable 
offence, (2) of a bench warrant issued upon 
the said indictment, accompanied by a copy 
of a return thereto by the sheriff dated 10th 
April to the effect that he could not find the 
accused and believed that he was without 
the jurisdiction, and (3) of depositions of 
witnesses tending to shew that the accused 
was guilty of the offence charged. On the 
hearing, the proceedings above mentioned were 
put in as evidence subject to objection, and 
the sheriff gave evidence that the accused 
whom he identified, had been in custody from 
about the 1st May until the sittings of the 
Court at which he was indicted, and that he 
was at that sittings discharged from his cus
tody :—Held, that, in order to give jurisdic
tion to a Judge to issue such a warrant, 
either a foreign warrant of arrest must Im
proved or an information or complaint must 
be laid before the Judge at or before the 
time of the issue of the warrant. That, in 
case of a foreign warrant, it must b«- shewn 
to be outstanding and in full force, and that 
the evidence failed to establish this. Semble, 
that in case of a foreign warrant, the ori
ginal must be produced. The accused was 
therefore discharged. In re Bongard, 5 Terr. 
L. It. 10.

Forgery — Uttering Forged Document- 
Intent.]—There was evidence that the pri
soner handed to a young woman in charge of 
a telegraph oEce a letter purporting in be 
signed by a vice-president of the telegraph 
company, in these words : “To any employé. 
Western Union Telegraph Company. This 
will introduce Mr. J. O. Goelet, a "personal 
friend of the management of this company. 
Any favours shewn him will be duly appre
ciated by the corporation and myself.” The 
vice-president whose name was used did not 
himself sign it, nor authorize any one else to 
sign it for him, nor was he aware of it. 
There was evidence that the prisoner shortly 
afterwards gained the affections of the young' 
woman, and proposed, under the name of 
J. O. Goelet, to marry her, although he lmd 
a wife living. There was no evidence that 
any person named J. O. Goelet existed. 
There was no evidence to shew that the pri
soner had himself written any part of the 
document :—Held, that the facts were suffi
cient to make out a prima facie case that the 
prisoner presented the document with the 
intention that the young woman should be
lieve and act upon it ns genuine, to her own 
prejudice, within the meaning of s. 122 of the 
Criminal Code; and therefore a prima facie 
case of uttering a forged document, within 
the meaning of s. 424 ; and an order for 
extradition was right. The language used in 
s. 422 is intended to extend to cases which 
would not have come within any former com
mon law or statutory definition of forgery In 
force in Canada. In re Abeel. 24 Occ. h- 
231, 7 O. L. R. 327. 3 O. W. R. 85.
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the vri- ■ tommissioner — Jurisdiction — Warrant— 
iget, 21 ^B Description of Offence—Extradition Treaties.] 

—A writ of habeas corpus, in an extradition 
matter, issued upon the order of a Judge, 

tetvrn— ■ then discharged by the same Judge, does not 
lixtrad.- Wm prevent the issue of another writ and does 
a appre- ■ not constitute res judicata, when : (a) there 
on duly are new allegations in the petition upon
lictnient ^B which the second writ is issued; (b) the 
country ^B petitioner has desisted from his first writ 
editable ■ before judgment and alleges this desistment 
ed upon ■ in his second petition ; (c) the second writ
a copy ^B is n«t addressed to the same gaoler and is

ted 10th ^B executed in a different district. 2. The pe-
fiud the ^B titioner may validly desist from a writ of
without m habeas corpus at any time before judgment, 
tions of ■ and if, in spite of the desistment, judgment 
accused ^B is rendered, it does not constitute res judi- 
Ou the ■ cata, and cannot be set up against the second
ied wen- ^B writ. 3. After the issue of a writ of habeas
ion, and ^B corpus, in an extradition matter, the Judge 
accused ^B seised of the writ may issue a writ of certio-
dy from ^B rari in aid, addressed to the extradition com-
i of the ■ missioner who has issued the warrant, to 
that he ■ return the whole of the proceedings before 
his eus- ■ him, including the information or complaint
jurisdic- ^B and the documents relating to it. 4. In or-
warrant, ^B der to form an opinion upon the merits, the 
must be ■ Judge after the return of the proceedings 
nt must ■ under the certiorari, is not confined to the 
[ore the ^B warrant of arrest, to see if the extradition 
that, in ■ commissioner had jurisdiction, but he may 

| e shewn ^B go behind the warrant and see what it is 
md that ■ founded on. 5. An extradition commissioner 
Semble, ^B has no jurisdiction to proceed to extradition, 
the orb ■ unless his warrant, as well as the documents 
sed was ^B upon which it issues, is legal and contains 

5 Terr. ^B 8 h-gal description of an offence mentioned 
in the treaties. G. In an extradition matter, 
the date of committing the offence is an es
sential element in the description of the of
fence, and if it is not in the warrant, the 

! warrant is illegal. 7. The warrant, the com
plaint, and the documents relating to it, 
must shew clearly that the offence is within 
the treaties. 8. The extradition commissioner 

I cannot in his warrant change the offence 
stated in the complaint so as to bring it 

I within the treaty. Ex p. Gay nor and Greene. 
| Q- R. 22 8. C. 109.

Kidnapping Child—Offence of Mother 
I —Judicial Award of Custody to Father—Ex- 
I tradjtablc Offence.]—After a judgment dc- 
I claring the consorts divorced, and awarding 
I the custody of the child to the father, the 
I ?!j r may be extradited for the offence of 
I kidnapping it. The fact that at the time 
I the judgment was pronounced, the mother 
1 was in possession of the child, is no bar to
■ the extradition, any more than the fact that
■ she escaped with it between the pronouncing
■ of the oral judgment in divorce and the entry
■ tiereof in the register ; and the offence to
■ w extraditable, need not be one against the
■ iMernl laws of the United States, the de- 
■manding country. In re Lorens. 7 Q. P. R.

( Larceny - Law of Canada—Extradition 
lin?16'] — *n extradition proceedings the 
I.*! *ii° bn(l : (1) whether there is prima
iLv 'Ii , encc of the commission by the ac- 
* j0f an °ffpnce which, if committed in 
r uaada, would be an indictable offence by 
■L, Oanada, and, if it be so found, 
BrZj. ii. wbather there is prima facie evi- 

* v6 °^ence is one of the crimes 
— v.f" r r -m tae extradition arrangement with
traditi®" BB toreiKo country seeking extradition.

I “ Grand larceny in the second degree ” is an 
extradition crime under the extradition ar- 
rangement between Great Britain and the 
United States of 1889-90. In re F. II. Mar
tin (No. 1), 2 Terr. L. R. 301.

Larceny — False Pretences — Form of 
| Warrant.]—“ Obtaining money or property 

by false pretences ” is an extradition crime 
| within the meaning of the Extradition Act, 
l and the extradition arrangement between 
; Great Britain and the United States of Ame- 
! rica. A warrant of committal under the 

Extradition Act, which recited the Judge’s 
; determination that the prisoner should be 

surrendered iu pursuance of the Act. “on the 
ground of his being accused of grand larceny 

, iu the second degree within the jurisdiction 
i of the State of Minnesota," was held suffi

cient. In re F. II. Martin (No. 2), 2 Terr.
I L. It. 304.

Locus Standi in Court of Foreign 
State—Commissioner of Extradition — Jur- 

| ^diction — Interference by Judge — Habeas 
| Corpus — Committal — Territorial Jurisdic- 
| tion—Judge Mcised of Case — Exclusion of 
I Other Judges.] — Foreign sovereigns and 
j States have the right to appear and inter- 
I vene in cases before the Court of the province 
I of Quebec. 2. A commissioner of extradition 
| acting under the authority of the Extradi

tion Act, has equal authority with a Judge 
of the Superior Court; and it is only when, 

j assuming to act as a commissioner, he does 
something which is ultra vires, or otherwise 
acts illegally, that Superior Courts, or Judges 

I thereof, become seised with revisory, amend- 
j a tory, or appellate powers over his acts. 3. 
j When a prisoner, whose extradition Is sought, 
i has been brought before a Judge of the Su

perior Court on a writ of habeas corpus is- 
! sued before the committal of the accused and 
1 before the conclusion of the inquiry before 
\ the commissioner, the powers of the Judge 

are limited m determining whether the com- 
; missioner has jurisdiction to make the in- 
1 quiry, i.e., whether he is legally seised of the 
I case ; when, however, the writ of habeas cor- 
| pus was issued after the committal of the 

accused, the Judge has the power to review 
| the case against him. 4. The jurisdiction of 

an extradition Judge or commissioner ex
tern1 ; over the whole province for which he 

] has been appointed ; he may therefore order 
I a prisoner to be brought before him from 
j any part of the province in which he has 
i been arrested. 5. A Judge of the Superior 
[ Court before whom a prisoner, whose extra- 
| ditiou is sought, has been brought on a writ 
| of habeas corpus, has absolute control over 
j him until he has passed from the hands of 
! such Judge ; and until then no other Judge 
■ has the right to interfere in the matter by 
| habeas corpus or otherwise. In re Greene 

and Gaynor, Q. R. 22 S. C. 91.

Perjury — Affidavit in alimony suit in 
| California Court—Jurisdiction of extradition 
' commissioner — Warrant of commitment— 
! Description of offence—Self-imposed oath— 

Jurisdiction of California Court—Truth of 
Statement in affidavit - - Materiality—Evi
dence of criminality—Canadian crime. Re 
Collins (B.C.), 2 W. L. R. 164.

Prohibition — Extradition Commission
er — Appeal — Inferior Tribunal — Power 
of Federal Government to Appoint.]—An 
appeal lies to the Court of King’s Bench
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from a decision refusing to grunt n writ of 
prohibition. An extradition commissioner is 
not an inferior tribunal within the meaning 
of art. 1003, C. P. The federal government 
has power to appoint extradition commis
sioners. Oaynor and Oreenc v. Lafontaine, 
7 Q. P. R. 240.

Receiving Stolen Property—Evidence 
—Inferences—"Money, Valuable Security, or 
Other Property"—Ejusdem Generis.]—Upon 
a motion for the discharge of a prisoner com
mitted for extradition, no evidence can be 
considered except that upon which the pris
oner stands committed, and into the weight 
of that evidence, or even its sufficiency to 
sustain the charge, no inquiry can be made. 
The fact of the silence of a person accused 
of receiving stolen property, upon hearing 
statements made as to his alleged guilt by 
the person who stole the property, is admis
sible in evidence as leading to the inference 
of his guilty knowledge. Having regard to 
the interpretation clauses of the Extradition 
Act, R. S. C. 1880 c. 142, crimes referred to 
in the "extradition arrangement" of 1890 be
tween Great Britain and the United States, 
come within the Act. The words “other pro
perty” used in that arrangement as to the 
crime of "receiving any money, valuable se
curity, or other property, knowing the same 
to have been embezzled, stolen, or fraudu
lently obtained,” must be construed as relat
ing only to things of the same type as " mo
ney " or “ valut Lie security and a prisoner 
accused of receiving a stolen pair of shoes 
was discharged from custody. In re Cohen, 
24 Occ. N. 35». 8 0. L R. 143, 4 O. W. R. 
103.

EXTRA-JUDICIAL CORPORATION.

See Company.

EXTRAS.

See Contract.

FACTOR.

See PABTNFRSI11P.

FACTORIES.

See Municipal Corporations — Nuisance.

FACTORIES ACT, ONTARIO.

See Master and Servant.

FACTORY.

See Negligence—Nuisance.

FAIR COMMENT.

See Defamation.

FALSE ARREST.

Absence of Malice—Arrest not Juttt-
fied—Aggravation by Pleading—Liability for 
Arrest.]—In this case, acting without malice, 
the defendant caused the arrest of the defend
ant for obtaining money by false pretences, 
without first demanding from the plüntiff 
the proof of his title to certain land whit b 
the plaintiff offered as security for the in 
of $300, and in an action for the nr rest 
made allegations which he could not support : 
—Held, that he was liable in damages under 
Art. 1053, C. C. Under the circumstances 

I he was ordered to pay $25 damages and 
the costs of an action of the fourth class. 
Laliberté v. (Jingras, Q. R. 21 S. C. 4<R>.

Absence of Malice ■— Probable Cause—
I Burden of Proof.]—In an action for damages 
I for false arrest the onus is on the plaintiff 

to prove that there was not probable cause 
I for the arrest and that the defendant was 

actuated by malice. Malice alone is not 
sufficient : there must be absence of probable 
cause. The theory of probable cause accord
ing to English law does not prevail in Que
bec ; the rule of the French law must be 
applied, (liguire v. Jacob, Q. R. 10 K. B.

Action—Pleading — Reasonable and Pro- 
, liable Cause.[—A plaintiff may sue fur damages 
i for false arrest, alleging that the information,
I trial, and conviction were irregular, null, 

arbitrary, malicious, ultra vires, that the 
' conviction was quashed ns such upon cer- 
! tiorari, and that the plaintiff has suffered 
i damage owing to the fault, negligence, and 

imprudence of the defendants, and their em
ployees. such allegations being, in effect, suffi- 

! cient charges of want of probable and reason- 
i able cause. Leonard v. Delorme, 0 Q. P. »• 
j 349.

Malice—Want of Reasonblc and Praia- 
! ble Cause—Functions of Judge and Jury- 

Appreciation of Evidence—Misdirect ion.] — 
In an action for damages for false arrest, 
the function of the jury is only to find 

i whether the evidence adduced establishes fads 
i from which good faith and reasonable and 

probable cause, or malice and want °J 
sonable and probable cause, can be deduced;

I the inferences of good or bad faith, reason
able and probable cause, or the absence tbere- 

l of, to be drawn from such facts, is a nues- 
1 tion of law to be determined by the loan 
| alone ; and the jury ought to be guided on 

questions of law by the Court. In this case 
the evidence did not establish that the art» 
of the defendant had been made in good faun 

j and with probable cause on the part of the d 
fendant ; and therefore the verdict of jd 
jury, rendered under the erroneous direct 
of the Judge, ns regards the effect of 
evidence upon this point, should he set •« 
Bélanger v. Larocque, Q. R 25 S. C.

FALSE BIDDING

See Vendor and Purchaser.

9
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FALSE EVIDENCE. between the neighbours, each one being the 

sole owner and responsible for his part. 2.
See Criminal Law. In such a case one neighbour has the right 

to briug a petitory action against the other, 
where the latter has taken possession of the 
part of the fence belonging to the other.

FALSE IMPRISONMENT. Proultt v. Renaud. Q. It. 23 S. C. 511.

See Malicious Prosecution.
FERRY.

FALSE PRETENCES. Breach of Grant - Subsequent Lease 
—Damages — Crown.]—The Crown, having 
granted to the suppliant certain ferry rights

flee Conversion — Criminal Law. over a river between two cities, subsequently 
leased certain property to two railway com
panies to be used for the construction of a 
bridge across the river between the cities.

FALSE REPRESENTATIONS. and also gave permission or license to a 
railway company ‘o extend its track over cer
tain property belonging to the Dominiontiee Deed—Insurance — Sale of Goods— 

Trade-Mark and Trade Name—Ven
dor and Purchaser.

Government on one side of the river, to ena
ble the company to make closer connection 
with an electric company :—Held, that the 
granting of the leases and license did not 
constitute a breach of any contract arising 
out of the grant of the ferry i and that theFAMILY ARRANGEMENT. Crown was not liable to the suppliant in dam
ages in respect of the matters complained

See Limitation of Actions. of in his petition. Semble, that, if the
leases and licenses prejudiced the rights ac
quired by the suppliant under his ferry grant, 
lie would be entitled to a writ of scire facias

FAMILY COUNCIL. to repeal them. Iirigham v. The Queen, 20 
Occ.^N. 423. 6 Ex. C. R. 414, 30 8. C.

See Infant. See Carriers.

FARM CROSSINGS. FERRY COMMISSION.
See Railways and Railway Companies. See Master and Servant.

FATAL ACCIDENTS ACT. FINAL JUDGMENT.
See Damages—Master and Servant. See Appeal—Bills of Exchange and Pro

missory Notes—Judgment.

FEES. —

See Arbitration and Award—Bailiff - 
Courts — Reference and Report.

FINAL ORDER.

See Appeal—Company.

FELONY. FINES.
See Criminal Law.

Imposition by Court — Remission by 
Municipal Council—Rights of Crown.]—The 
petitioner was convicted of the offence of

FENCES. personation at a municipal election in the 
city of Montreal, and was sentenced by the

Boundary between Farms — “ Snake
leuce —Relaying — Encroachment. Arm- 
ttrong v. Arnett, 2 0. W. R. 692.
,,*4,ne Fence — Mitoyen—Ownership —
?e‘\[y Arfio„i—Where a line fence is 

mitoyen, that is to say, made and kept up 
“I the neighbouring owners at their joint ex- 
pense' lt is generally divided into equal parts

Recorder to an imprisonment of one month, 
and to the payment of a fine of $600, 
and, in default of payment, to a further 
imprisonment of six months. After the ex
piration of his term of imprisonment, the 
city council remitted the fine, and the Re
corder’s Court having refused to issue the 
necessary order to the keeper of the common 
gaol for the petitioner's discharge from cus
tody, he sought to obtain his liberation under
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a writ of habeas corpus :—Held, that, al
though by s. 517 of the charter of the city 
of Montreal, 02 V. c. 58, it is provided 
that all fines sued for and recovered in the 
Recorder’s Court shall belong to the city, 
and by the same statute, s. 518, it is pro
vided that to the council alone appertains 
the right to remit the whole or part of any 
fine belonging to the city, yet under 03 V. 
(Q.) c. 7, which provides that the Crown's 
right to fines is not affected by provisions 
of municipal charters, the tine in question 
did not belong to the city of Montreal, but 
to the Crown ( there being no private pro
secutor), and therefore, even if s. 518 of 02 
V. c. 68 were constitutional (a question 
which did not require to be decided in the 
present case), the city council had no right 
to remit the fine, and the petitioner was uot 
entitled to be liberated. Ex. p. Armitage, 
Q. R. 11 K. B. 103.

See Criminal Law.

FIRE.

Destruction of Work in Progress —
Incidence of Lots—Owner or Contractor.) — 
The hot water furnace in a house of the 
defendant having been damaged by frost, the 
defendant requested the plaintiff, a plumber, 
to make the mcmmtj repairs. The latter 
not wishing to do the work for a fixed price, 
unless it were the price of a new outfit, 
it was agreed that the plaintiff should make 
the repairs, furnish the materials, at an 
advance of 12 to 15 per cent, upon the 
price which he himself should pay, and should 
charge 35 cents per hour tor the time of his 
men. During the night which preceded the 
day which would have seen the completion of 
the work, the house was destroyed by a 
fire, which was an accidental one :—Held, 
that, under these circumstances, the plaintiff 
not having undertaken the work in furnish
ing the materials and in charging himself 
with doing all the work and to render it per
fect for a fixed price (art. 1C84, C. C.), the 
loss did not fall upon him. and that he 
could claim for the time of his men and the 
price of his materials, such materials be
ing regarded as sold to the defendant accord
ing as they were placed in his house. Jean 
v. Papineau, Q. R. 19 S. C. 438. (See 
Murphy v. Forget, ib. 135.)

Negligence in Setting Out — Destruc
tion of neighbour’s property—Cause—Admis
sions — Laches — Costs. Sutherland-Innc» 
Co. v. Shaver, 2 O. W. R. 237.

Precautionary Measure — Destruction 
of House — Municipal Corporation—Liabili
ty.)—A fire threatened to assume large pro
portions and to destroy a considerable part 
of a city. It was considered proper, in order 
to arrest the progress of the fire, to pull down 
the respondent's house. The circumstances 
justified such démoli lion as a measure of 
prudence and of public safety in respect to 
that part of the city. But it turned out 
that the fire was extinguished before It reach
ed the site of the respondent’s house:—Held, 
that the demolition of the house was lawful. 
2. That the city corporation was bound to 
indemnify the respondent. City of Quebec 
v. Mahoney, Q. R. 10 K. B. 378.
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Railways—Negligence—Onus of Proof.) 
—In an action against a railway company, 
carrying on business under legislative sanc
tion, to rv< over damages resulting from » tire 
alleged to have been caused by a spark from 
an engine, the plaintiff must, in addition 
to giving evidence from which it may rea
sonably be inferred that the tire was caused 
as alleged, also give some evidence of negli
gence on the part of the defendants, e.g„ ,u 
the construction or management or want 
of repair of the engine, and the onus is not 
upon the defendants to prove that they have 
adopted and used with due care reasonable 
contrivances to avoid the danger of hr". 
Oat man v. Michigan Central R. IP. Co., 21 
Occ. N. 107. 1 O. L. R. 145.

Setting out — Adjoining Owners—Es
cape of Fire — Maintaining of Dangerous 
Thing—Liability for—Negligence — Coat*.] 
—Action for damages. The plaintiff and 
defendant were adjoining land owners, and a 
fire, started in brush and fallen timber by 
the defendant for the purpose of clearing 
his land, spread on to the plaintiff's lands 
Held, applying the principle of Rylands v. 
Fletcher, L. R. 3 H. L. 330, that the defend
ant maintained the fire at his own risk, nud 
was responsible for the damage caused by it. 
Judgment for the plaintiff for $300. Costs 
on County Court scale only allowed, as the 
action should have been brought in a County 
Court. Crewe v. Mottershaw, 22 Occ. V 
422, 9 B. C. R. 246.

Setting out—Injury to adjacent property 
—Prairie Fires Ordinance (N.W.T.)—1“Let" 
or “ permit ” — Abstaining from notion. 
Macartney v. Miller ( N.W.T.), 2 W. L R.

See Landlord and Tenant — Nuisance — 
Pleading—Railway.

FIRE ESCAPE ACT, B.C.

See Innkeeper.

FIRE INSURANCE.

See Insurance.

FISHERIES.

British Columbia Foreshore Lease-
Powers of chief commissioner of lands find 
works — Non-exclusive right -— Injunction. 
Capital City Canning and Packing Co. v. 
Anglo-Rritish Columbia Packing Co. (B.C.), 
2 W. L. R. 53.

License — Renewal—Exclusion of Co- 
licensee — Tenants in Common—Use sni 
Possession—Profits—Account.)—A Dominion 
Government fishery license for one year, with
out right of renewal, was taken out a number 
of consecutive years by the plaintiff and the 
defendants until 1809. in which year and m 
the year following, the license was taken out 
and the fishing thereunder was carried on ■>> 
the defendants. The plaintiff and defendants
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owned as tenants in common fishing gear 
used in fishing under the license. They 
were not partners in respect of the license, 
and each catch of fish was divided at the 
time it was made among such of the licensees 
as assisted in it. The expense of repairing 
the fishing gear was proportionately borne by 
the plaintiff and defendants up to the years 
1869 and 1900, when it was borne by the 
defendants. In the years 1899 and 1900 the 
fishing gear wps possessed and used exclu
sively by the defendants in fishing under the 
license:—Held, that the plaintiff was not en
titled to a declaration of interest in the 
license1, nor to a share of the earnings there
under for the years 1899 and 1900. and 
that the defendants were not liable to ac
count to him for profits from the use by them 
of the fishing gear in those years. Guptill v. 
lugeraoU, 21 Occ. N. 414, 2 N. B. Bq. Iteps. 
*52.

Regulations — Foreigners — Order in 
Council — “ Temporarily Domiciled.”]—The 
defendants r -sided in Pennsylvania ; they 
came to the county of Yarmouth in three 
successive years for the express purpose of 
trout-fishing in the inland waters of the 
county, employing Canadian boats and boat
men; they erected a substantial fishing camp 
on Crown land at the fishing grounds, in 
which they lived while engaged in fishing, 
and where their accoutrements remained from 
season to season. Each of the defendants 
was convicted of a violation of certain re
gulations made under s. 16 of the Fisheries 
Act:—Held, that an appeal lay to the County 
Court from these convictions. 2. That the 
defendants were not “ temporarily domiciled 
in Canada," within the meaning of an order 
in council providing that foreigners when so 
domiciled should be exempt from the regula
tions requiring permits. 3. That they were 
properly convicted. Rex v. Townsend, 21 
Occ. N. 566.

See Revenue — Water and Watercourses.

FISHERIES ACT.
See Criminal Law.

FIXTURES.
, Buildings — Crown — Intention.] — 
The plaintiff sued for the delivery by the 
defendants of certain buildings erected by 
M. upon land the title to which was, at the 
time oi such erection, and continued to be. 
in the Crown. Th< plaintiff claimed title 
through a sale made to her under an exe
cution issued from the County Court of Sel- 
!k ’ ,°.n .nn a**eKe<l judgment recovered by 
the plaintiff’s husband against the defendants, 
under which execution the bailiff purported 
to sell the buildings ns chattels of M . who 
Pre^d them about 19 years before iction, 

lived in them till about 1896; be did 
not actually reside in them at the time of the 
seizure under execution, but he took posses- 
m?n before this action was brought,
ine buildings were not so affixed to the free- 

88 ,0 require that anything should be 
°,r separated by force in order to 

move them. M. did not own the land :—

j Held, that the presumption was that it was 
I not intended that the buildings should be

come part of the freehold ; the onus was on 
M. to shew that it was so intended. If the 
buildings became part of the freehold, they 
became the property of the Crown, the owner 
of the freehold. Uut the evidence shewed that 
M. tried to sell the buildings to the Crown, 

! his actions in so doing being those of an 
j owner, and not of one seeking compensation 

for the buildings us a mutter of grace. Dixon 
j v. Markup, 22 Occ. N. 394. Reversed 24 
I Occ. N. 28.

Hypothecation as Attached to Land
—Separation and Sale—Rights of Hypothe
cary Creditor—Preferential Claim|—An hypo
thecary creditor bus a right to be paid in 
preference to ordinary creditors, according to 
the order of his hypothec, out of the proceeds 
of sale of movable articles, immovable by 
destination and hypothecated as such, sold at 
a judicial sale us movables separated from the 
property to which they were attached, subject 
to his hypothec. McCaskill v. Richmond In
dustrial Co., Q. R. 23 S. C. 381.

Machinery — Conditional Sale — Lien of 
Manufacturers—Rights of Mortgagee—Priori
ties — Statute — Retroactivity.] — A woollen 
company purchased from the plaintiffs, on the 
instalment plan, a steam engine under an 
agreement in writing which provided that it 
should not become the property of the vendee 
until the payment of all the instalments, and 
should be removable by the vendor on failure 
of the vendee to pay as agreed. The engine 

| was affixed to the freehold of the vendee by 
| bolts and screws to iron plates embedded in 
j concrete to prevent it from rocking and shift- 
, ing, and might have been removed at any 

time without injury to the freehold. It was 
used for driving the machinery in the factory 
of the vendee. Default having been made in 

j the payment of the instalments, tin- engine 
1 was claimed by the vendor and also by the 
! defendant, u mortgagee of the land on which 

the mills were situate and all the mill plant,
| engines, etc., who took his mortgage after the 
! engine had been installed and without notice 

of the plaintiffs’ claim. The mortgage was 
| foreclosed by the defendant, and the mortgaged 
i property was bought in by him under a sale 
: in equity, for an amount less than the mort- 
, gage debt. The plaintiffs were not parties 
| to the foreclosure proceedings, but were aware 
I of the pendency of the same. No report of 
| the sale or motion to confirm was made:—
! Held, that the engine was sufficiently annexed 

to the land to become part of the freehold, 
and passed to the defendant under his mort
gage. By the mortgage to the defendant the 

1 engine passed as part of the realty, and on 
1 his taking possession, if not by virtue of the 
1 mortgage alone, all right in the plaintiffs to 
I r- take it was put an end to. The Act 02 V. 

c. 12, s. 8. s.-s. 2, which provides that where 
goods or chattels are sold on the instalment 
or hire and purchase system, and the property 
is not to pass until payment, the right of the 
owner shall not be affected by such goods or 
chattels being affixed to the realty, does not 
apply to past transactions where the goods 
had been affixed to and become part of the 
realty before the passing of the Act. Goldie 
and McCulloch Co. v. llewson, 35 N. R. 
Reps. 349.

Machinery in Factory—Rights of mort
gagee—Intention. Schiedell v. Rurroics, 1 O. 
W. R. 558, 793.
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Mortgage Fiant — Temporary Absence 
from Factory.]—A mortgage of an electro
plating factory, “ together with all the plant 
ami machinery at present in use in the fac
tory,” does not cover patterna used in the 
business, sent from time to time from the 
factory to foundries to have mouldings made, 
ant1 not in the factory at the time of the 
making of the mortgage. Judgment of Fergu
son, J., 1 O. L. It. 22» 21 Occ. N. lHti, re
versed. McC'osh v. Burton, 21 Occ. N. 371, 
2 O. L. K. 77.

Suspensive Conditional Sale—Replevin
— Title — Registration.] — In order that 
movable property placed on real nrooerty for 
a permanaucy and incorporated therewith, 
should Iwcome immovable by deatlnitton, OM 
ownership as well of the movable as the 
immovable upon which the former is placed, 
must be vested in the same person. 2. 
Movable property which, had it been owned 
by the proprietor of the real estate upon 
which it was placed, would have become 
immovable by destination, may, even after a 
sheriff's sale of the immovable while the 
movable property was so attached to it, lie 
revendicated by its owner. 3. The title to 
such movable property preserved under a Sus
pensive conditional sale providing that the 
ownership shall not pass until full and final 
payment of the price, and that the property 
shall not become immovable until that time, 
and with a stipulation that any money paid 
on account shall be imputed ns rent, is, 
without registration, a valid and sufficient 
title. Leonard v. Willard, Q., R. 23 8. C. 
482.

Vendor and Purchaser—Shop Fittings 
—Gas and FAectric Light Fittings.]—Shop 
fittings, consisting of shelving made in sec
tions, each section being screwed to a bracket 
affixed to the wall of a building, the whole 
being readily removable without damage either 
to the fittings or the building, and gas and 
electric light fittings, consisting of chandeliers 
which were fastened by being screwed or 
attached in the ordinary way to the pipes 
or wires by which the ges and electric cur- 
iwte were respectively conveyed, and were 
removable by being unscrewed or detached 
without doing damage either to the chande
liers or the building, were placed in it by tin- 
owner of the freehold land on which it stood :

ll. ld, that these articles became part of the 
land and passed by a conveyance of it to the 
defendants. Bain v. Brand, 1 App. Cas. 762, 
Holland v. Hodgson, L. R. 7 C. P. 328, Hob
son v. Oorringe, [1897] 1 Ch. 182, TIaggert 
v. Town of Brampton, 28 8. C. R. 174, and 
Argles v. McMath, 26 O. It. at p. 248, fol
lowed. stini, v. T. Baton f'o., 22 Occ. N. 
322. 4 O. L. R. 888, 1 O. W. R. 611.

FORCIBLE ENTRY.

See Landlord and Tenant.

FORECLOSURE.

Sec Mortgage.

FOREIGN ACTION.

See Stay ok Proceedings.

FOREIGN CHATTEL MORTGAGE.

See Bills or Sale and Chattel Mortgages.

FOREIGN COMMISSION.

See Evidence.

FOREIGN COMPANY.

See Assessment and Taxes —Costs—Com
pany—Insurance—Writ or Summons.

FOREIGN CORPORATION

See Justice of the Peace—Writ of Sum-

FOREIGN DIVORCE.

See Husband and Wife.

FOREIGN FORUM.

See Sale of Goods.

See R

See Contr,

See Bills

FOREIGN JUDGMENT

See Judgment—Partnership.

FOREIGN LANDS.

See Jurisdiction.

FOREIGN LANGUAGE.

See Criminal Law.

FOREIGN LAW.

See Extradition—Insurance.

FOREIGN PARTNERS.

See Penalties and Penal Actiow
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FOREIGN PATENT.

Hee Patent tub Invention.

FOREIGN VESSEL.

FOREIGN WILL.

Hee Bxecutobb and Auminihtratobb.

FOREIGNER.

See Revenue—Wbit of Summons.

FORFEITURE.

; Contract — Landlord and Tenant — 
Liquor License Act — Mines and 
Minerals—Mortgage—Pledge— Ven
dor and Purchaser.

FORGERY.

See Bills o* Exchange and Promissory

FORTUNE TELLING.

See Criminal Law.

FRANCHISE.

See Assessment and Taxes—Municipal 
Corporations.

FRANCHISE ACT.

See Parliamentary Elections.

FRAUD AND MISREPRESENTATION.

Action for Damages for Fraudulent 
««presentations Inducing Contract —
failure to prove actual treud. Scott v. 
Bprapue x Mercantile Agency of Ontario, 
Smiled, 4 O. W. R. 454. 6 O. W. R. 287.

Contract—Action to set aside—Purchase 
■« interest in timber limits—Costs—Parties. 
relland v. Irwin, 2 O. W. R. 1045.

Contract—Fo/#e Representations — Sup- 
preision of Fact — Cancellation — Sale of

| Goods.] — The plaintiff's traveller obtained 
! from the defendant an order for a quantity 
' of gin, by falsely representing that lie com- j bine of large dealers in gin. by v hich the 

price of gin had been fixed at ce- vain rates,
| was still in existence, and would continue 
i to exist, and by suppressing the fact that the 
I plaintiff and three other important members 

bad left the combine, a fact which would have 
the effect of reducing prices :—Held, that the 

| misrepresentation and suppression of facts 
! were material, inasmuch as the defendant 

would not have bought at the price agreed on.
! if he had known the actual state of affairs,
I and that the defendant was justified in de- 
I mending the cancellation of the contract. 

Letellier v. Lafortune, Q. R. 20 S. C. 200.
j Contract —■ Representations Subsequently
j Made.]—False and fraudulent representations 
| made by a party to a contract after it has j been entered into, which had no influence in 
I inducing it, cannot la- deemed sufficient 
| grounds for setting aside the contract, and 

recovering money paid pursuant thereto. Me- 
j Naught on v. Hudson. 37 N. 8. Reps. 191.

Contract—Rescission—Mining Lease.] — 
I The defendant, by falsely stating to the plain- j tiffs that he had obtained a lease of a similar 
I mica property from another proprietor for 
J $30 i>er ton on the mica extracted, which 
! statement he supported by producing a .pre- 
! tended copy of the lease in his own writing, 
i induced them to lease their mica property to 

him on the same terms. The plaintiffs would 
i not h tve agreed to the lease but for the deceit 
' practised :—Held, that the representation that 
1 the defendant Lad obtained a lease of a 
! similar property for $30 per ton, being a 
j principal consideration for entering into the 
| contract, the plaintiffs were entitled, under 

arts. 992 and 993, C. C.. to obtain its resilia- 
I tion. Barnard v. Riendeau, 31 S. C. R. 234. 
i followed. Doiicet v. Clercx, Q. R. 23 S. C. 

107.

Conviction for — Fruit Marks Act — 
Possession of fruit for sale — Packages — 
“Faced or shewn surface.” Rex v. James, 
1 O. W. R. 520. 2 O. W. R. 342. 4 O. L. R, 
537.

Crown Patent—Tax sale — Evidence — 
Letters of deceased solicitor—Costs. Beatty 
v. McConnell. 5 O. W. R. 541. 0 O. W. R.

Defence to Action for Insurance 
Premium—Evidence of Mistaken Belief.]— 
One who has signed (without reading it) n 
document containing an engagement to take a 
policy of insurance and to pay the first 

| premium, believing it, upon representations 
made to him by the person who obtained his 
signature, to be a request for information 
with regard to an insurance upon his life, 
may. in an action for the premium, prove 
by witnesses the mistake under the influence 
of which he signed. Imperial Life Assurance 
Co. v. D’Aigneault, Q. R. 25 S. C. 75.

President of Company — False state
ment of earnings—Dividends—Proof of mis
representations—Witness — Previous statu
tory declaration—Effect on credibility—Proof 
of acting on misrepresentations — Damages. 
Northern Navigation Co. v. Long, 0 O. W. 
R. 982. 11 O. L. R. 280.



691 FRAUDULENT CONVEYANCE.
Sale of Shares — Deceit—Knowledge of 

vendor—Reliance of purchaser. Burnett v. 
Nott, 2 O. W. It. 201.

Sale of Shares—Action for deceit—Cause 
of purchase. Clark v. Gray, 1 O. W. R. 370.

Sale of Shares—Fraud of agent—Notice 
to company—Right to recover money paid. 
Stokes v. Continental Life Ins. Co., 1 O. VV. 
R. 640.

Sale of Shares—Misrepresentations as to 
value—Damages—•Reconveyance of land con
veyed as part of consideration—Ratification 
— Election — Liability of principal for mis
representations of agent—Costs, Gardiner v. 
Bickley and Bennett (Man.), 2 W. L. It. 146.

Undue Influence—Husband and Wife.] 
—Held, upon the evidence in this case, that 
the transfer of property in question VII exe
cuted by the husband under the undue in
fluence and coercion of the wife, and without 
independent advice, and was rightly set aside. 
Hopkins v. Hopkins, 21 Occ. N. 14, 27 A. R. 
658.

Undue Influence — Misrepresentation — 
Ratification.] — The plaintiff in this action 
sought to set aside a transfer of land which 
the defendant had obtained from him by the 
exercise of what the .Judge held to have 
been both fraud and undue influence, but the 
defendant contended that the plaintiff had, 
after the commencement of the action, compro
mised and settled it by signing the agreement 
referred to in the judgment :—Held, that the 
alleged ratification as well as the original 
transfer had been obtained by fraud and un
due influence and that the transfer should be 
set aside with costs. Bridgman v. Green. 2 
Ves. Sr. 627, and Moxon v. Payne, L, R. 8 
Ch. 881, followed. Atkinson v. Borland, 14 
Man. L. R. 205.

FRAUDULENT CONVEYANCE.

Action to Set Aside—Absence of fraudu
lent intent—Creditors lying by—Agreement— 
Consideration. Botcman v. Winn, 3 O. W. 
It. 60.

Action to Set Aside—Absence of collu
sion and fraud—Sale at fair value—Chattel 
mortgage — Estoppel — Change of position. 
Greer v. Fitzgerald, 5 O. W. It. 331).

Action to Set Aside — Evidence — New 
trial—Conspi racy—Costs—Pa rt ies—Do mages. 
Canada Carriage Co. v. Lea, 6 O. W. R. 633, 
11 O. L. R. 171,

Action to Set Aside — Insolvency of 
grantor—Intent to defeat creditors—Failure 
to prove—Husband and wife—Husband going 
into business—Absence of hazard. Farquhar- 
son v. Dowd, 6 O. W. R. 760.

Action to Set Aside—Execution credi
tors—Amendment—Action on behalf of all 
creditors — Family arrangement—Change of 
trustees — Formation of company — Assign
ment of interest in estate—Invalidity against 
creditors — Equitable execution — Form of 
judgment. Union Bank of Canada v. Brig
ham, 5 O. W. R. 142.

Action to Set Aside--Evidence—Deposi
tions on discovery — Written statement of 
mortgagee—Right of action—Creditors—Sub
sequent incumbrancer—Insufficient Security- 
Conveyance from parent to child—Valuable 
consideration—Onus—Corroboration. Bank of 
Montreal v. Scott, 3 O. W. R. 523.

Action to Set Aside — Limitation of 
Time—Parties.] — An action to annul acts 
done by a debtor in fraud of his creditors' 
rights, must, as regards third persons, be 
brought within a year from the date when 
the creditor had knowledge thereof ; and all 
parties to the deed sought to be annulled, 
must be made parties to the suit. Smith v. 
Bouffard, Q. R. 25 S. C. 448.

Action to Set Aside—Judgment Creditor 
—Lapse of Execution — Homestead Entry- 
Trustee—Evidence — Coat».]— In an action 
to set aside a conveyance of lands as a fraud 
upon creditors, if the action is not brought 
on behalf of all the creditors of the debtor, the 
plaintiffs must shew that they have obtaineu 

; both judgment and execution, and if their 
executions have elapsed for want of renewal 
before the commencement of the action, the 
action will fail. A. D. made a homestead 
entry on certain lands, but by mistake his 
homestead duties were performed on adjoining 
lands. The government cancelled his entry 

I but agreed to sell the lands to the nominee of 
I A. I). at $1 an acre. In pursuance of this 

agreement the lands were sold by the govern
ment to one Alloway, as A. D.’s nominee, and 
Alloway received a patent for the same:— 
Held, that Alloway held the lands as trustee 
for A. IX, and that a transfer of the lands 
from Alloway to the defendant, the wife of 
A. D., for which the defendant gave no coi 
sidération, and which was made at a time 
when A. D. was, to the knowledge of the de
fendant, in insolvent circumstances, should be 
set aside as fraudulent and void. A letter 
written by A. D. to one of the plaintiffs 
suhseqm ntl.v to the date of the transfer at
tacked was held to be inadmissible as evidence 
against the defendant. Costs in case of par 
tial success of the plaintiff. McDonald v. 
Dunlop (No. 2), 2 Terr. L. R. 238.

Action to Set Aside—Parties—Grantor.] 
—The execution debtor is not a n-'cessiiry 
nor a proper party to an action by execution 
creditors to set aside a conveyance made by 
him as fraudulent and void as against them, 
no relief being claimed against him except 
costs. Participation in fraud is not a suffi
cient ground for adding a party for pnrpo-> 
of rendering him liable for costs. 1/-7)ohiM 
v. Dunlop (No. 1), 2 Terr. L. R. 177.

Action to Set Aside—Previous nction- 
Different -editors—Res judicata—Intent I" 
defraud—Evidence—Subsequent Conveyance- 
Purchaser for value—Notice—Purchase money 
—Equitable relief. Burns v. McCarthy, 4 0. 
W. R. 29.

Action to Set Aside—Sale of la*] « 
l Réméré—Equity of Redemption only M»-~
! Contract Prejudicing Creditors.]—A sale of 
| land it réméré, which leaves the vendor with- 
! out other means of paying his debts than tint 
j of his right to redeem, is a contract which is 
! calculated to prejudice his creditors, the right 
! to redeem being less valuable than the owner- 
! ship of the land, and therefore may be eer 
1 aside as a fraud on creditors. The fact that
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the purchaser furnished the vendor with money 
to pay some o£ his creditors, is evidence of 
the fact that he knew that the vendor hud 
creditors, and acted in fraud of their rights. j 
When it is a question of the credibility of a 
witness who gave evidence before the trial 
Judge an appellate Court ought only to set n 
different value on the evidence of such wit
ness when the manner of the witness fur
nishes strong reasons for so doing, and in 
doubtful cases ought to follow the trial Judge. | 
La flam me v. Fortier, (J. R. 27 8. C. 90.

Action to Set Aside—Voluntary convey
ance—Insolvency—Absence of fraudulent in- | 
tent by grantee—Submission to pay purchase 
money into Court—Rights of creditors—Equi- 
tnble relief. Urquhart v. Aird, 4 O. W. R. 
501, 6 O. W. It. 156, 506,

Creditor—Right of, to attack—Mortgagee 
—Simple contract creditor. Thomas v. 
(elder, 1 O. W. R. 20.

Declaration—Sale—Exemption — Home
stead.,]•—The defendant Mrs. It. conveyed lam.' 
to her son without consideration because she 
thought she might thereby prevent the sale of 
the land to realize the plaintiff’s claim, and 
both she and her son admitted that fact in 
this action, and that the property was the 
mother’s and that the son had no interest in 
it. The plaintiff sought a declaration that 
the land belonged to the mother and that the 
son held it only as trustee for her and asked 
a sale of the land to satisfy the the lien of 
his registered judgment : — Held, that the 
plaintiff was entitled to the declaration asked 
for, but not to a sale, as the property was 
'•xempt under s. 9 of the Judgments Act, R.
S. M. 1902, c. 91, it being the actual residence 
and home of the judgment debtor, and not 
worth more than $1,500. Roberts v. Hartley, 
14 Man. L. It. 284. 23 Occ. N. 53, and Mer
chants Rank v. McKenzie, 13 Man. L. R. 19, 
distinguished. Logan v. Rea, 24 Occ. N. 30. 
14 Man. L. R. 543.

Exemptions — Lien of Registered Judg
ment — Taking Proceedings under, while 
Debtor in Occupation—County Cour* Act— 
Judgments Act.]—The registration of a certi
ficate of judgment, under ss. 196 and 197 of 
the County Courts Act, R. S. M. c. 33, as 
amended by 55 V. c. 7, s. 5, binds and charges 
the land of the judgment debtor, though it 
may be his actual residence or home, and the 
creditor may take proceedings to realize where 
ever the defendant ceases to bo entitled to 
claim the property as his exemption. Frost 
r. Driver. 10 Man. I,. It. 319, 15 Occ. N. 109, 
followed. 2. When a debtor 1ms absolutely 
conveyed all his interest in the land on which 
he resides by a conveyance valid And binding 
on him, even when set aside by the Court ns 
against creditors, the claim that the land is 
an exemption of his under s. 12 of the Judg
ments Act, R. S. M. c. 80, can no longer be 
maintained. Brimstone v. Smith, 1 Man. L. 
R. 302, and Massey-IInrris Co. v. Warrener. 
not reported, followed. 3. Tender such cir
cumstances, when the debtor 1ms made a con
veyance of his home, which is fraudulent 
against creditors under 13 Eliz. c. 5, the 
creditor is entitled to an immediate order for 
sale of the property to realize the amount of 
the judgment nnd costs. Taylor v. ^ummings, 
ïJ S* 0. R. 592, distinguished. Roberts v. 
Hartley, 22 Occ. N. 185, 23 Occ. N. 53, 14 
Man. L. R. 284.

Husband and Wife—Intent—Considera
tion. McDonald v. Uennessy, 1 O. W. It. 
559.

Husband and Wife—Judgment against 
husband—Enforcement against lands standing 
in name of wife—Trust— Registration of cer
tifie ite of County Court judgment—Voluntary 
com "*yance—13 Eliz. c. 5—Statute of Limi
tations — Claim arising after conveyance — 
Costs. Keddy v. Morden (Man.), 2 W. L. It. 
373.

Injunction -Receiver—Money in custodia 
legis. Bank of Ottawa v. McLeod, 1 O. W. 
R. 565.

Insolvency — Knowledge — Action to Set 
A side—Pa rt tes—Considéra lion.] —The notori - 
ous insolvency of a debtor is not sufficient 
ground upon which to set aside his deed, if he 
was not aware of the insolvency, and if the 
one to whom he conveyed was not aware of 
it. 2. A deed cannot be set aside ns made in 
fraud of creditors of the grantor unless all 

i the parties to the deed are liefore the Court. 
3. Want of consideration in a sale of lands is 
evidence of simulation and nullity of the sale.

I Connolly v. Baie des Chaleurs R. W. Co., 5
Q. P. R. 383.

Insolvency — Right of Repurchase — 
j Pledge.]—A pretended sale by an insolvent,
1 who keeps possession of the articles sold and 

reserves the right of re-purchasing them with- 
j in a certain time, is void as constituting a 

pledge without dispossession ; nnd in any 
1 event such sale is void ns being fraudulent, 
i Edgerton v. Lapierre, 5 Q. P. R. 389.

Interim Injunction—Deposit in Bank—
! Judgment Creditor—IS Eliz. c. 5]—A con- 
] veyance by an insolvent debtor in good faith 
1 and for valuable consideration, though made 
j with intent to defeat creditors, to the know

ledge of the purchaser, is not void under 13 
I Eliz. c. 5. An interim injunction granted re- 
; straining the transfer of property by the 
j grantee in a suit by a judgment creditor of j the grantor impeaching the conveyance ns 
1 fraudulent under the statute 13 Eliz. c. 5.
1 Application refused of a judgment creditor for 

an injunction order restraining the wife of a 
debtor from withdrawing money on deposit in 
her name in the government savings hank 
alleged to belong to the husband. White'V. 
Ham, 24 Occ. N. 244, 2 N. B. Eq. Reps. 575.

Prescription—Fraud on Creditors—Simu
lated Deeds.]—The prescription enacted by 
art. 1040. C. C„ applies only to deeds made 
in fraud of creditors, and not to deeds attacked 
by creditors assimulated. In re Simpson and 

j (lagnon, 6 Q. P. R. 436.

Status of Judgment Creditor Attack- 
i Ing—Execution—Husband and wife — Evi- 
i dence—New trial. Burnett v. Bock, 2 O. W.

R. 182.

Summary Application to Set Aside—
Rule 1015 et seq. — Evidence — Burden of 

1 proof — Local Judge—Jurisdiction—Residence 
of solicitors. Wendover v. Nichols on, 2 O.

! W. R. 1108. 4 O. W. R. 475, 6 O. W. R. 
645. 6 O. W. R. 529.

Summary Application to Set Aside
1 Liability to execution—Evidence—Partnership
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— Company — Fraud — Suspicious circum
stances — Issue. Carbonneau v. Letourneau 
( Y.T.), 1 W. L. It. 273, 2 W. L. It. 113, 493.

Voluntary Deed—Creditors—Absence of 
Fraudulent Intent.]—The defendant's father, 
believing himself solvent, in January, 1903, 
convened land voluntary to the defendant. 
At that time be owned shares in the plaintiff 
company, and had borrowed money from 
the company upon them, but these shares up 
to the time of the failure of the company in 
June, 1903, were saleable above par, and con
sidered then and at the time of the loan ample 
security for the amount of it. On the evi
dence, no fraudulent intent on the part of the 
grantor could be inferred :—Held, that, al
though, at the time of action brought to set 
aside the conveyance, the plaintiff company 
were, by reason of it, hindered in recovering 
their claim, this was not the necessary con
sequence of the conveyance, within the mean
ing of It. 8. O. 1897 c. 147, and therefore the 
conveyance could not be set aside. Spirett v. 
Willows, 3 De G. & 8m. 293, and Freeman v. 
Pope, L. tt. 5 Ch. 538, specially considered. 
Elgin Loan and Havings Co. v. Orchard, 24 
Occ. N. 292, 7 O. L. R. 695, 3 O. W. R. 781,

Voluntary Mortgage — Subsequent 
Transfer to Creditor—Pressure—Considera
tion—Priorities—Future Support of Grantor 
—Statute of Elisabeth.]—In 1877 C. made 
a conveyance, by way of mortgage, to H. 
The conveyance was made without considera
tion, and in fraud of creditors, and was toli
able as against creditors and subsequent pir- 
chasers for valuable consideration. In 1896 
II., at the request of C., assigned the mort
gage so made to W.. who was a creditor of 
C., and pressing for payment :—Held, that 
the mortgage, although fraudulently made iu 
the first instance, was validated by the assign
ment to W. for valuable consideration; that 
the giving of time by W. to C. in connection 
with the antecedent indebtedness, was suffi
cient consideration to support the assignment. 
But the validating of the mortgage would not 
affect the right to priority of the party claim
ing under a second mortgage made by C. pre
viously to the assignment of W. :—Held, also, ' 
following McNeil v. McPhee, 31 N. 8. Reps. ! 
140, that a deed made by ‘C.. the sole con
sideration for which was the future support 
of the maker and his wife by the grantee, 
was not founded upon valid consideration, 
within *he Statute of Elizabeth. Conrad v. 
Corkun., Whit ford V. Corkum. 35 N. S. Reps.

FRAUDULENT PACKING.

See Criminal Law.

FRAUDULENT PRACTICES.

See Municipal Elections.

FRAUDULENT PREFERENCE.

Judgment — Attack on — Time.]— A 
judgment, and the judicial hypothec thereby

created upon the property of the debtor, while 
lie is insolvent, and with the intention of ob
taining a fraudulent preference over other 
creditors of the debtor, may be attacked with 
iug the time mentioned in art. KHO, C. V. 
2. A judgment is a judicial contract. 3. 7h. 
time for contesting the fraudulent act of a 
debtor runs not only from the date of t h,. 
distribution of his property, establishing ns 
insolvency, but from the date of the know 

i ledge of the fra..d by the creditor, that is to 
say, from the prejudice which the fraudulent 
act causes him. Ita-.que Nationale v. Com 

I mon. (J. R. 22 8. C. 284.
Land Purchased by Debtor - Patent

Issued to Another—Evidence—Presumption.] 
—The plaintiff claimed a declaration that a 
certain piece of land purchased from ’he 
Dominion Government in the name of the 
defendant J. was the property of his brother, 
the defendant It., and should be sold to real
ize the plaintiff's registered judgment against 
It. At the time of the purchase in 1888 It. 
was indebted to the plaintiff in a sum of over 
#1,800, and to another person for over $4,000.

| and it was shewn that J. Imd uever paid any
thing on the land either for the purchase 
money or taxes, and had never received any
thing by way of rent or profits ; also that 
the money for the first instalment has been 
advanced by another brother, that It. bad 
paid the rest of the purchase money from the 
proceeds of the land, of which he had always 
enjoyed the use and occupation ; and that 
the Crown patent for the property was issued 
to J. in 1892 without his having applied for 
it. The defendants at their examination for 
discovery before the trial swore that the 
whole transaction was bona tide and that K. 
was J.’s agent throughout in respect of the 
property, but R. was not called as a witness 
for the defence. J., also, in a letter to K. 
written in 1899, had referred to the property 
as “ your land —Held, that the proper con
clusion upon the w’hole evidence was that the 
land was really R.'s property and had been 
purchased and held in J.’s name for the pur
pose of preventing creditors from realizing 
out of it, and that the plaintiff was entitled 
to the relief asked for. Semble, that when a 
defendant who is in Court does not give evi
dence to support bis case, the Judge is en- 

I titled to make every reasonable presumption 
I against him. Barker v. Furlong. |1891] 2 
I Ch. 172, followed. Miller v. McCuaig. 20 

Occ. N. 27, 13 Man. L. R. 220.
Simulated Sale of Chattels l* resump- 

\ tion—Pledge.]—Although a sale of movable 
effects may be perfect without delivery, the 
want of déplacement gives rise to the r-* 
sumption that the sale was simulated. 2. 
The laws of the province of Quebec do not 
I>ermit chattel mortgages, and, in a promin
ent degree, refuse recognition of subterfuges 
whereby a creditor may secure advantages 
at the expense of his fellow-creditors. 3. 
Where it appears that a pretended deed of 
sale, without any delivery having taken place.

; is, in reality, an unlawful pledge of the niov- 
i nbles affected, such deed will lie annulled. 

In re Goyer. Q. R. 21 8. C. 502.

FRAUDULENT ENTRY OF HORSES 
AT EXHIRITIONS.

See Constitutional Law.



GIFT.697
FRAUDULENT REMOVAL AND CON

CEALMENT OF GOODS.

See criminal Law.

FRAUDULENT REPRESENTATIONS.

See Vendor and Purchaser,

FREE LIBRARY.

See Municipal Corporations.

FRIENDLY SOCIETY.

See Insurance.

FRUIT MARKS ACT.

See Criminal Law.

FUGITIVE OFFENDERS ACT.

See Criminal Law.

FUNERAL EXPENSES.

See Executors and Administrators—Will.

FURTHER DIRECTIONS.

See Bankruptcy and Insolvency.

FUTURE RIGHTS.

See Courts.

GAMING.

Dealing in Shares — Broker—Payment 
°1 Differences—Illegality — Criminal Code,
». 20/.]—The defendant instructed the plain
tiffs to sell shares for him : the plaintiffs asked 
for cover, and the defendant p.iid $600; no 
time was fixed for delivery ; the plaintiffs 
asked the defendant, for more, as shares were i 
rising, and finally called for $2,400. which I 
the defendant refused to pay. The plaintiffs 1 
then, as they alleged, purchased the shares 
to satisfy their own liability, and sued for j 
amount paid :—Held. that, as no stock was ! 
ever delivered or intended to be delivered. I 
and as the intent was to make a profit from 
the fluctuations of the stock market, the 
transaction was illegal. British Columbia 
Moefc Exchange, Limited, v. Irving, 8 R. C.

Municipal By-law—Ultra Vires—Mu
nicipal Act—Gambling in Private House— 
Conviction Quashed.]—Motion by defendant 
to quash his conviction by the police magis
trate for the city of Toronto for allowing a 
game of chance to >e played for money upon 
his premises, contrary to a by-law of the 
city, purporting tu be founded on a clause in 
the Municipal Act empowering the munici
pality to pass by-laws “ for suppressing 
gambling houses and for seizure and destroy
ing faro banks, rouge et noir, roulette tables, 
and other devices for gambling found there- 
n:” It. S. O. 18117 c. 223, s. 540 ( 4.) The 

legislation pointed at houses where gaming 
or gambling was practised, and houses kept 
for such purpose. The inquiry in this case 
was not as to whether the place in question 
was a “gambling house," and there was no 
evidence to induce that conclusion. One in- 

, stance was proved, or perhaps two. in which 
; cards for gain had been played at the house, 

but that fell far short of what would be re
quired to attach to it the character of a 

I "gambling house:"—Held, the element of fre- 
i quency at least was essential to make out 

that any place is a gambling house, and iso
lated instances on Sundays, when Jews or 
others come together in private houses to play 
cards, were not within the scope of this sta
tute. The by-law far transcends the terms 
of the enabling statute, and assumes to make 
illegal that which was not in contemplation 

j of the legislature as expressed in the statute, 
j The conviction should be quashed because 

resting OB IB invalid In-law, Rex V. Spegel-
man, 5 O. XV. IL 33. 9 O. L. R. 75.

Wager — Illegality—Action to Recover 
Stake.]—A deposit of money with a stake- I holder to abide the result of a foot-race is 

| not an illegal transaction under C. S. N. R.
c. 87. 8. 2. and no action will lie against the 

I winner of the bet. who has received the 
I money from the stake-holder after the decision 

of the event. Seely V. Dalton. 36 N. R. Reps. 
442.

GARANTIE.

Action en Garantie—Quasi-tort. —An 
I action en garantie will lie even in a matter 
j of tort or quasi-tort. Marchand V. Dominion 
( Transport Co.. 7 Q. P. R. 133.

GARNISHMENT.

See Attachment of Derts.

GAS WORKS.

See Company.

GIFT.

Assignment of Right to Crown
Lands—Notarial Art—Parent and Child— 
Subsequent Patent to Donor — Rights of 
Donee—Want of Registration of Art—Sale 
of Timber — Right to Payment — Apparent
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Owner.]—By a notarial act the parents of a 
family of twelve living children assigned and 
abandoned to one of their sons all the rights, 
privileges, and advantages resulting and be
longing to them by virtue of an Act of the 
legislature assented to 2nd April. 1800, inti
tuled an Act giving the privilege to the father 
and mother of a family of twelve living chil
dren, of a grant of 100 acres of public laud. 
The notarial act recited that the assignment 
or abandonment was made gratuitously and 
out of parental love, and purported to give 
the son the right to enjoy and dispose of such 
rights and privileges, as owner thereof and in 
perpetuity, upon the charges, clauses, and 
conditions imposed by the statute : — Held, 
Casault, O.J., dissenting, that this act of 
donation granted to the donee the lot which 
the donors had claimed from the government, 
and to which afterwards the latter had given 
the donors a title of concession ; and that it 
was not necessary to render the donee pro
prietor of such lot that the donor should make 
a new assignment. 2. That the acceptance 
of the gift appeared by the same act, and 
that the signature of the notary affixed to 
the act after that of the donee made the act 
of donation perfect, and it was not necessary 
that the donee should notify the donors of 
the jierfecting of the act. 3. That the defen
dants, from whom the donee claimed the 
value of wood cut upon this lot, they being 
tteither heirs, legatees, nor creditors' of thé 
donors, and not pretending to have any right 
in or to the lot. were not in a position to set 
up the want of registration of the act of 
donation. 4. That the defendants, if they 

aid the amount claimed to the donee, he 
aving the apparent title, would be discharged 

as regards the heirs of the donors, if they 
should become entitled by virtue of the want 
of registration. 5. That the statute 53 V. 
c. 26 authorizes such a gift inter vivos. 
Gélinaa v. St. Maurice Lumber Co., Q. R. 
21 S. C. 270.

Contemplation of Marriage—Breach 
by Donee—Recovery of Gift.]—A man and 
woman were engaged to be married. The 
man had a c urn against the woman for 
moneys advance-! to her or expended on her 
behalf, in respect of certain business transac
tions not connected with their contemplated 
marriage. The men gave the woman a re
ceipt for the amount of his claim, but no 
money passed : — i'old, upon the evidence 
that the man made the woman a present of 
the claim in view of t'>e contemplated mar
riage, and it having be< -, broken off by her 
act. that he was entiti *d to recover the 
amount of his claim. Will amson v. Johnson. 
62 Vt. at p. 383. specially referred to. Ryan 
v. Whelan. 21 Occ. N. 406.

Deposit in Bank—-Vann, and child— 
Improvidence. Anthony v. Cut ings, 2 O. 
W. R. 647.

Donatio Mortis Causa—Rank deposit 
in names of donor and donee—Survivorship 
—Evidence. St. Jean v. Danis. 1 O. W. R. 
790.

Donatio Mortis Causa —Banker'a Paaa 
Book—Delivery of.]—Held, that a banker’s 
pass book given upon receipt of a deposit, 
which was numbered, and in which it was 
stipulated that the deposit would not be re
paid without production of the pass book, is 
a good subject of donatio mortis causa. The 
book was contemporaneous with the debt, was

delivered to the creditor, was essential to the 
proof of the contract, and the production of 
it essential before the money could be de
manded. The delivery of such a pass book, 
in anticipation of death, operates as a trans 
fer of the debt due by the bank in respi-ct of 
the poney or depout, to take effet 
death. Brown v. Toronto General Truata 
Corporation, 21 Occ. N. 28, 32 O. R. 319.

Donatio Mortis Causa —- Deposit Re 
ceipta—Chequea and Orders — Delivery f >r 
Beneficiaries — Corroboration — Construe 
lion of Statute.]—McD., being ill ami not 
expecting to recover, requested his wife, his 
brother being present at the time, to get 
from his trunk a bank deposit receipt for 
$6,000, which he then handed to his brother, 
telling him that he wanted the money equally 
divided among his wife, brother, and a sister. 
The brother then, on his own suggestion or 
that of McD., drew out three cheques or or 
ders for $2,000 each, payable out of the de
posit receipt, to the respective bénéficia ries, 
which McD. signed and returned to his bro
ther, who handed to McD.’s wife the one pay 
able to her and the receipt, and she placed 
them in the trunk from which she had taken 
the receipt. McD. died eight days afterwards : 
—Held, affirming the judgment in 35 N. 8. 
Reps. 205. Sedgewick and Armour. JJ., dis
senting, that this was a valid donatio mortis 
causa of the deposit receipt and the sum it 
represented, notwithstanding that there was 
a small amount for interest not specified in 
the gift. By R. 8. N. 8. 1900 c. 163, s. 35. 
an interested party in an action against the 
estate of a deceased person cannot succeed 
"ii the evidence of himself or hie wife, or 
both, unless it is corroborated by other ma
terial evidence t—Held, that such evidence 
may be corroborated by circumstances or 
fair inferences from facts proved. The evi
dence of an additional witness is not 
tial. McDonald v. McDonald, 23 Occ. N. 
135, 33 S. C. It. 145.

Donatio Liortis Causa — Evidence 
Corroboruion. O’Connor v. O’Connor. 2 0. 
W. R 737, 794, 5 O. W. R. 10, 701, 751.

D-matio Mortis Causa — Evidence — 
Moi eys and Notes — Delivery of Keys of 
Bos.J—The defendant's father, a man of 
nin ;ty-eight years of age, who had been liv
ing in her house, was taken suddenly ill. re
tired to his room and lay down on his bed. 
and while she was endeavouring to make him 
com ft rt able, he handed her a small wallet 
containing three keys, and said, “ All the 
money and notes I have got are yours." One 
of the keys was that of a trunk in his room 
and another of a cash box (in which the 
money and notes were) in the trunk. There 
was evidence that he had a foreboding that 
it would be his last illness, and that lie in
truded to give his property to the defendant. 
She retained the keys until hjs death. In 
an action by the administrators of his estate 
for the money and notes :—Held, that there 
was a good donatio mortis causa. In re 
Mustapha, Mustapha v. Wedlake, 8 Times L 
R. 160, followed. Charlton v. Brooke. 23 
Occ. N. 286. 6 O. L. ft. 87. 2 O. W. K. 8W.

Donatio Mortis Causa— Future Succel 
a ion—Illegal Consideration—Ratification hy 
Will—Power of Executor—Seisin.] — Judg
ment in Q. R. 8 Q. B. 511, affirmed. Con
sumers’ Cordage Co. v. Converse, 30 S. C. R- 
618.
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Donatio Mortis Causa — Mortgage.] — 
The holder of two mortgages, while very ill 
and about to start on h journey for the bene
fit of his health, handed the mortgages and 
some title deeds to the defendant, telling her 
that, they were for her and that he would 
execute an assignment of them to her if one 
were prepared and sent to him. The mort
gagee died two months later, no assignment 
having been executed by him, and one of the 
mortgages having been partly discharged by 
him Held, that there had not been a don
atio mortis causa of the mortgages, but 
merely an incomplete and effective gift inter 
vivos, and that the mortgages formed part 
of tliv mortgagee’s estate. Wood V. Bradley. 
21 Occ. N. 107, 1 O. L. It. 118.

Donatio Mortis Causa—Savings Bank 
Deposit Book—Trust—Remedy in Equity.]— 
A deceased person in her last illness, and 
shortly before her death, handed to the de
fendant a government savings bank pass-book, 
in which was credited in the names of the 
defendant and the deceased a sum of money 
deposited in their names, and at the same 
time told the defendant to pay to the plain
tiff $400 out of the bank, pay some debts ow
ing by the deceased, and her funeral ex
penses ; to which tue defendant assented. 
The money on deposit belonged to the de
ceased, but could be withdrawn by the de
fendant on delivery up of the pass-book, whe
ther before or after the deceased’s death :— 
Held, (1) that the pass-book was a good sub
ject of a donatio mortis causa; (21 that 
there was a valid donatio n rtis causa con
stituted by trust, and enforceable in equity. 
In favour of the plaintiff. Thorne v. Perry, 
21 Occ. N. OR. 2 N. 16. Eq. Reps. 14t>. Af
firmed. 33 N. B. Ileps. 398.

Donatio Mortis Cans» — Savings Bank 
Deposit—Delivery of Pass Book—Evidence 
—Corroboration.]—The money at the credit 
of a savings bank depositor may pass as a 
donatio mortis causa by the delivery of the 
savings bank book by the depositor to the 
donee with apt words of gift, the deposit be
ing subject to the condition that no part of 
it can be withdrawn without the production 
of the book. Any evidence which is suffi
cient to prove any fact against the estate of 
a deceased person is sufficient to prove a 
donatio mortis causa ; that is, any evidence 
which is believed and is corroborated as re
quired by the statute may be acted upon. 
In re Reid. 23 Occ. N. 334, 6 O. L. R. 421, 
2 0. W. R. 918.

Donatio Mortis Causa — Solicitor and 
Client—Absence of Independent Advice—In
validity of Gift—Corroboration.]—Held, per 
Moss, C.J.O.. and Garrow, J.A.. that where, 
at the time of the making of an alleged donatio 
mortis causa, the relationship of solicitor and 
client existed between the parties, who were 
the only persons present at the time, no pre
vious intimation of the intention to make the 
t|ft having been given to any one, nor any 
disinterested person called in, nor any advice 
or explanation of the nature of the proposed 
fft given to the deceased, such gift could 
uot be supported ; Maclennan, J.A., dissenting, 
rer Osler. J.A.—Apart from the question of 
vonfidential relationship, the plaintiff’s testi
mony as a litigant making a claim upon the 
"tote of a deceased person in respect of a 
matter occurring before the death, had not

been corroborated by some other material evi
dence, as required by s. 10 of the Evidence 
Act. Davis v. Walker, 23 Occ. N. 83, 5 

i O. L. R. 173, 1 O. W. R. 1, 745.

Intention — Incomplete gift — I.s>an of 
chattels—Detention—Replevin. Jewish Col- 

\ onizotion Assn. v. Baratz (N.W.T. i, 2 W. 
L. R. 97.

Inter Vivos — Promissory Motes—Evi- 
| deuce.]—The defendant, by representations 
I that he had been presented by one M., de- 
! ceased, with several promissory notes, us a 

gift, a few days before the death of M., in- 
| duced the plaintiff to give him a new note 
I for the balance due by the plaintiff to M.,
I on the old notes alleged to have been given 

to the defendant. The notes in question were 
not Indorsed by the deceased, and there was 
no evidence of the alleged gift apart from the 

! defendant’s statement. In an action by the 
j plaintiff, asking that the note given by him 

to the defendant be delivered up to him :—
] Held, 1. That the evidence of the defendant 
j was inadmissible to prove the fact of the do- 
: nation alleged, the debt represented by the 
| notes being a civil and not a commercial debt, 
j 2. Even if the defendant’s evidence were ad- 
I missible, the words which he deposed as those 

which had been used by the deceased, viz., 
“ ces billets, je te les donne au cas ou je 

I mourrais,” were not sufficient to establish a 
I valid donation inter vivos. Elkcnberg v. 

Mousseau, Q. R. 19 8. ('. 289.

Marriage Portion — Renunciation of 
Right to Benefit from Parent's Estate — 
Heirship.]—Under the old law, as under the 
Civil Code, it was possible, in a contract of 
marriage, for the future wife, receiving a 
dowry from her father and mother, to re
nounce her right to any benefit from their 
estates. 2. This right of légitime continued 
to exist in the province of Quebec until the 
date of the Civil Code, but it cannot, since 
the introduction of the unlimited power of 
disposing of property by will, be exercised to 
the prejudice of testamentary dispositions. 
3. In order to have a right to légitime, the 
person claiming it must be an heir; to re
nounce légitime is to renounce right of suc
cession. 4. The plaintiff, by a marriage con
trat; made in January, 18T>3, having accepted 
certain gifts from her father and mother in 
lieu of her share in their future succession, 
thereby renounced in advance her right of 
succession to her father and mother, and it 
was held that she could not now claim any
thing from their estates, since she was not 
an heir. Duval v. Fortin, Q. R. 23 S. C. 
392.

Moneys Deposited In Bank—Terms of 
Deposit Receipt—Testamentary Disposition 
—Costs.]—Action by John R. Hill against 
the personal representative of his deceased 
father, William Hill,, for a declaration that 
a certain deposit receipt"and the moneys re
presented by it were the property of plain
tiff and not part of the estate of his deceased 
father. William Hill, deceased, owned $400 
on deposit in the Bank of Ottawa to his 
credit. He procured from the bank a de
posit receipt for this amount ‘‘payable to 
William Hill and John R. Hill, his son. or 
either, or the survivor." The understanding 
between William Hill and his son was that 
it should remain subject to the father’s con
trol and disposition while living, and that
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whatever should be left at his death should 
then belong to the son. The father's request 
to the bank manager, upon which the deposit 
receipt issued, was “to fix the money so that 
his sun John .would get it when he was done 
with it." He told John himself that he 
wanted him to get the money when he (the 
father) was gone. He retained the deposit 
receipt intact in his own possession, and it 
was found amongst his papers at the time of 
his death. These facts are deposed to by the 
son John, the plaintiff:—Held, upon plain
tiff's own evidence, that the purpose of Wil
liam Hill, deceased, was to make a gift to 
his son, plaintiff, in its nature testamentary. 
As such it could only be made effectually by 
mu Instrument duly executed us a will. The 
father retaining exclusive control and dispos
ing power over the $400 during his lifetime, 
the rights of the son were intended to arise 
only upon and after his father’s death. This 
was in substance and in fact, a testamentary 
disposition of the money, and, as such, in
effectual. Action dismissed. Cost out of 
funds in question. Hill v. Hill. 6 O. W. It. 
2, 25 Occ. N. 41. 8 O. L. R. 710.

plead to a saisie-revendication that other cre
ditors are claiming the right to the same arti
cles. 5. Preuve avant faire droit will be 
ordered where the donor alleges that he has 
sold the articles replevied with the assent of 
the donee. Rousseau v. Verdon, 5 Q. P. R. 
219.

Revocation — Condition — Maintenante 
I of Donor.]—A gift is not an onerous gift 
' equivalent to a sale by a reason only that 

the donee is obliged to lodge, feed, warm, and 
maintain the donor. 2. A gift may be re
voked on the ground of ingratitude when the 

; donee, who is obliged to lodge, feed, warm, 
and maintain the donor, uses with regard to 

! the donor base and insulting expressions and 
! drives him from the house. Rousseau v.

Majeur. Q. It. 18 8. C. 447.

Parent and Child—Bounty or bargain 
— Undue Influence — Mental competence. 
Thorndykc v. Thorndykc, 1 O. W. R. 11.

Parent and Child —• Business relation
ship — Undue influence — Onus. Fisher v. 
Fisher, 1 O. W. R. 442.

Parent and Child — Confidential rela
tionship — Improvidence — Lack of inde
pendent advice — Reference — Account — 
Inquiries — Statute of Limitations — Costs. 
Wendover v. Nicholson, 2 O. W. R. 1108.

Revocation — Ingratitude — Arrest of 
I Donor by Donee—Judgment in Slander.]- 
I A donee, who causes to be imprisoned, under 
! a judgment for damages for slander, one of 

the donors, an old nian of 83 years of age 
and in bad health, thus separating him from 
his wife, the other donor, also ill, where the 

! donors, who have given all the property 
they possess, have nothing to pay the dam- 

I ages except an alimentary pension, insnisis- 
I sable and hardly sufficient for their subsist 
! ence, which the donee allows them under tli*> 

terms of the gift, is guilty of ingratitude 
which has the effect of revoking the gift. 
Dcpatie v. Charbonneau, Q. R. 22 S. C. 80.

Parent and Child — Fiduciary Rela
tionship—Undue Influence — Principal and 
Agent — Absence of Independent Advice.] — 
In the case of a gift attacked on the ground 
of undue influence, something more must be 
shewn than the mere fact that the donee was 
the agent of the donor, and in the absence of 
proof of more the donee is not called upon 
to shew independent advice. The fact in this 
case of the donee being the son of the donor 
was held not to alter the principle applicable, 
the son being, as was found on the evidence, 
the agent and business manager of the fa
ther; and the gift in question, which was 
made to the son ns trustee for his children 
in consideration of services rendered by the 
son. was upheld. Judgment in 31 O. R. 414, 
20 Oee. N. 65, reversed. Trusts and Guar
antee Co. v. Hart, 21 Occ. N. 498, 2 O. L. R. 
251.

Revocation — Parties — Co-donee — 
I Transfer of Rights—Mortgage—Exception— 
| Demurrer.]—It is not necessary, in an nr- 

tion for the revocation of a gift on the 
, ground of ingratitude, to bring before the 
] Court ns a party one of the donees who has 

since, as is alleged in the action, transferred 
all his rights to his co-donee, the defendant,

! in consideration of a mortgage upon the pro 
1 pertv the subject of the gift. The neglect 
i to make a party of one whose presence be

fore the Court is necessary affords ground? 
j at the most for a dilatory exception, but doei 
j not cause, as a matter of law, the absolute 
I rejection of the demand. Jacob v. Klein. 3 

Q. P R. 519.

Parent and Child — Insurance policy 
—Indorsement—Undue influence—Failure of 
proof—Costs. Holder ness v. Patterson, 3 O.
W. R. 583.

Replevin — Concubinage — Partners— 
Pleading.] — To an action for replevin of 
goods the subject of a gift, the defendant 
may plead that one of the donors was living 
in concubinage with the donee at the time of 
the gift. 2. The defendant will not be al
lowed to plead as against the donee that the 
gift is void because made by the donor in 
order to escape his creditors. 3. In replevy
ing articles given by a partnership, it is not 
necessary to make all the partners parties 
if a single one of them is detaining the arti
cles in question. 4. The defendant cannot

Savings Bank Deposit — Instructin'u 
—Testamentary Instrument—Survivorship- 
Duty of Bank — Trustee.] — M. deposited 
money in n bank and wrote to the n mager 
of the bank ns follows : “ Please put the
amount of my deposit. $674.89. in the saving? 
department of your bank in such a way that 
I can draw it during my life, and after my 

I death it can only be drawn by Mrs. B. E.
The manager made the entry in the form of 

| a credit to M. and Mrs. R. E.. “ payable t 
I either or survivor —Held, that the legaj 
I rights must be decided, after the death of 

M.. bv what he instructed the manager to 
do: what he expressed in the letter was no- 

1 thing more or less than a testament, and 
effect could not be given to it. in the ab
sence of the formalities required by the Will? 
Act. It was not a donatio mortis causa nor 
a gift inter vivos. The delivery of the pa?? 
book to Mrs. B. E. did not alter rhe <**• 
The hank was not a trustee for M. nnrint 
his life and after his death for the defendant. 
Spruce v. Edwards, 25 Occ. N. 118.
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| See Mines and Minerals — 
Watercourses.

jjxrriitio*
Nation

HABEAS CORPUS

GRAND JURY.

See Criminal Law.

GUARANTY.

Consideration--Novation — Statute of 
Frauds. Huila/ v. allies, 1 <>. W. It. 325, 
4 O. L. It. 182.

Construction — !• uture liability. St 
Lawrence Steel and Wire I'u. v. Ley*, 2 O 
W. it. (124. 3 O. W. It. HU, (1 O. L. It. 235.

See Principal and Surety.

705
Creditor—Claim A rising after Uift. J—Where 
the donor does not intend to give and does 
not divest himself of the thing given, and 
the donee does not intend to receive the 
thing as a gift, there is no real donation, and 
art. 1030. O. C., does not apply—this article 
applying only where there is a real contract, 
ami not- where the contract is simulated. 
The thing which is nominally given may be 
seized, therefore, as being still in the pos
session of the donor. 2. A person who only 
becomes a creditor subsequent to the execu
tion and registration of a simulated deed of 
donation of movables by his debtor, may 
nevertheless allege and invoke the fact of 
simulation, in his contestation of an opposi
tion, based on such pretended deed of dona
tion, made to a seizure effected by the credi
tor. Lighthall v. O'Brien. Q. H. U S. C. 150, 
approved. Si*cmcain v. Roque, Q. It. 23 S. 
C. 115.

Undue Influence —Confidential Relations 
—Evidence—Parent and Child—Public Pol
icy— Principal and Agent.]—The principle 
that, where confidential relations exLi be
tween donor and donee, the gift is, on grounds 
of public policy, presumed to be the effect 
of those relations, which presumption can 
only be rebutted by shewing that the donor 
acted under independent advice, does not 
apply so strongly to gifts from parent to 
child or from principal to agent. Thus, in 
case of a gift to the donor's sou, for the 
benefit of the latter’s children, when the 
sou hud for years acted as manager of his 
father's business, when he was the only 
child of the donor having issue, and when the 
donor, nine years before his death, had evid
enced his intention of making the gift by 
signing a promissory note in favour of the 
sun. by renewing it six years later, and by 
voluntarily paying it before he died, such pre
sumption does not arise. Judgment of the 
(bun of Appeal, 2 O. L. K. 251, 21 Oec. 
X. 403, reversing that of a Divisional Court, 
31 0. K. 414, 20 Occ. N. (35, affirmed. Trusts 
and Guarantee Co. v. Hart, 23 Occ. N. 3(3. 
$i 8. C. It. 553.

Use of Chattels During Lifetime—
roueuion — Prescription — Will—Legacy.] 
- Held, that, even if family portraits passed 
under a donation, for the use of the respond
ent's wife, of furniture, pictures, paintings, 
engravings, etc., yet this donation, having 
effect only during her lifetime, lapsed at her 
death, and the appellant, as the sjwial lega- 

I tee of the portraits under the will of the 
1 donor, Ix-onme entitled thereto. 2. The re

spondent, as one of the executors of the 
donor's will, having knowledge of the fact 

, t-iat tin portraits were bequeathed to the 
I appellant, had no ixwsession which could 

serve for purposes of prescription. Hart v. 
»"l. Q. It. 12 K. B. «JS.

Duration of — Promissory .Votes — Pay- 
] ment.]—Where a guaranty given by the de- 
‘ fendant to the plaintiff was, that, in eon- 
j sidération of his indorsement for one F. of 
j certain promissory notes given by him for 
j the purchase of a bankrupt stock, he, the de- 
: fendant, would guarantee the due payment of 

such notes at maturity, provided lie was not 
. called upon to pay in all more than $2,000, 

the effect thereof was, that it was to continue 
! in force to the full extent of $2,(KM) until the 
j last of the notes was paid, and the defendant 
I could not before such event relieve himself 
| from liability by transmitting to the plaintiff 
j $2,000 which he had received from F., being 
I the proceeds of a portion of Me stock. 

Struthcrs v. Henry. 21 Occ. X. 124, 32 O. 
R. 2(35.

GOLD COMMISSIONER.
Water and

GOODWILL.
See Partnership.

Written Statement--Mercantile agency 
I —Creditor not privy to—Statute of Frauds— 
! Sale of Goods. Harris v. Stevens, 1 O. W.

r. ion.

GUARDIAN.

Coats—Right to Retain.]—A guard ip n ap
pointed by the Court has a lien and right of j retention, from the time of the affixing of 
the official seal, for his <t>sts as such guardian. 

| In re Watson and Trudeau, 7 Q. P. R. 74.

Removal—Action or Petition.]—Proceed- 
| ings for the removal of a guardian ought to 

be by action and not by petition. Ex p. 
J/cNicholl. 7 Q. P. R. 50.

Socage— Parent. |—As a mother van now 
inherit from her children, she is no longer 
capable of acting as their guardian in socage. 

i Guardianship in socage may lie considered as 
gone into disuse, and it can hardly he said to 
exist in the province. Hopper v. Stccres. 34 
N. It. Rejis. 501.

i Sec Courts—Execution-—IIusband and 
Wife—Infant—Lunatic—Money in Court.

HABEAS CORPUS.

Adjournment—Expenses—Costs—Discre
tion—Leave to Appeal.]—When the officer 
or other person to whom a writ of habeas 
corpus ,is directed |ins obeyed 1t by bringing
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up Hip body and making his return, the Judge 
or Court may make an order for payment by 
Ihe applicant of the expenses of such officer 
or person. Dodd's Case, 2 De Q. & J. 510, 
followed. The costs of proceedings by habeas 
corpus are governed by s. 119 of the Judicature 
Act, R. 8. O. 1897 c. 51, and are therefore 
in the discretion of the Court or Judge. 
Regina v. Jones, [1894] 2 Q. B. 382, fol
lowed. Where, in obedience to a habeas cor
pus, the person to whom it was directed pro
duced the body of an infant before a Judge in 
Chambers, and tiled affidavits in answer to 
the writ, making his return thereto, and the 
ftp licaut thereupon applied for an enlarge
ment, which the Judge granted upon condi
tion of the applicant paying to the respondent 
a sum for counsel fee and expenses, and the 
applicant appealed from the order embodying 
such condition to a Divisional Court, which 
dismissed the appeal, giving the applicant 
leave, however, to have her original applica
tion heard upon payment of the sum already 
ordered to be paid, and a further sum, the 
tîourt of Appeal refused the applicant leave 
to appeal from the order of the Divisional 
Court. Re Weotherail, 21 Occ. N. 256, 1 O. 
I* R. 542.

Affidavits—Irregularity—Crown Rules — 
Costs.}—On a motion for a habeas corpus, 
the preliminary objections were taken that the 
affidavits proposed to be read in support of 
the prisoner’s discharge had not been served 
upon the interested party, that the affidavits 
filed were not indorsed with a memorandum 
stating on whose behalf they were filed, and 
that the affidavits had been interlined and 
corrections had been made therein which had 
not been initialled and re written in the mar
gin by the commissioner : Crown Rules 15, 
163, 17, 352, 348, and 463:—Held, that these 
Rules governed and the irregularities should 
not be condoned. The applicant must pay the 
costs of this application, but should have 
leave to renew his motion. In re Hayes. 21 
On-. N. 87.

Application for —Forum — Districts — 
Judges—Court of King’s Bench—Consent.} 

—A person deprived of his liberty, who wishes 
to obtain the issue of a writ of habeas cor
pus, must make his application for such writ 
to any Judge who may be in the district in 
which the prisoner is confined, and who is 
(pialified and authorized to exercise his judi
cial functions therein. 2. If there be no 
Judge within the limits of such district, the 
application for a writ of habeas corpus mu y 
be made either to a Judge in any adjoining 
district, or to any Judge in the city of Mon
treal or in the city of Quebec, according as 
an appeal from the district where the appli
cant is confined would be brought to one or 
the other city. 3. The Court of King’s Bench, 
appeal side, has original jurisdiction at Mon
treal or Quebec in matters of habeas corpus 
with respect to any person confined in a dis
trict from which appeals are brought to one 
or the other city; but a Judge of the Court 
of King’s Bench has no jurisdiction to grant 
an order in Chambers in such matter, unless 
it be first established that there was no Judge 
within the limits of the district where the 
prisoner is confined, when the application 
was made to such Judge of the Court of 
King's Bench. 4. Where a Court or Judge is 
not vested with jurisdiction by law, the con
sent of the parties cannot confer jurisdiction. 
Ei> p. Tremblay, Q. R. 11 K. B. 454.

Jurisdiction — County Court Judge — 
Liquor License Act—Conviction—Findings of 
Fact—Review.]—A Judge of a County Court 
has no jurisdiction, to grant an order under 
the Habeas Corpus Act (Consolidated Sta
tutes c. 41) unless the person applying is 
confined within the Judge's county. Where 
there is convicting evidence in a case for 
selling liquor contrary to the Liquor License 
Act, 1896, the finding of the committing jus 
tice on questions of fact can not be reviewed 
on an application for an order in the nature 
of a habeas corpus. Rex v. Wilson, Et p. 
Irving, 35 N. B. lteps. 461.

See Aliens—Abbest — Cbiminal Law- 
Infant—Justice of the Peace.

HABENDUM.

See Deed.

HAIL INSURANCE

See Insubance.

HANDWRITING.

See Evidence,

HARBOUR COMMISSIONERS

Pilot—Sentence to Pay Fine—Notice to 
Pilot — Appearance and Defence—Excessive 
Pilotage. | — A sentence to pay a fine pro
nounced against a pilot by the Montreal Har
bour Commissioners will not be quashed be
cause the accused was not notified of the in
quiry except by letter, if he appeared upon 
such notice and defended himself against the 
accusation. 2. The commissioners have no 
right to condemn a pilot t---cause lie has. in 
pursuance of an engagement with a line of 
packet boats, piloted more vessels than the 
commissioners allowed. Auger v. Montreal 
Harbour Commissioners, 3 Q. P. R. 563.

HAWKERS.

See Municipal Cobpobationb.

HEARSAY EVIDENCE

See Evidence.

high court or justice fob 
ONTARIO.

See Coubts.
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HIGH SCHOOLS. I HOTCHPOT.

See Schools. See Infant.

HIGHWAY. HOUSEBREAKING.

See Municipal Cobpobations—Way. See Criminal Law.

HIGHWAY CROSSING. HOUSE OF COMMONS.

See Railway. See Constitutional Law.

HIRE OF CHATTELS. HOUSE OF ILL FAME.

See Tbespass to Goods. See Criminal Law.

HIRE RECEIPT. HUSBAND AND WIFE.

See Sale of Goods. I. Actions by and Against — Parties 
and Service, 710.

HIRING.
II. Alimony, 717.

III. Community, 719.

See Mastbb and Sebvant. IV. Divorce, 720.
V. Liability of One fob Contracts and 

Torts of the Other, 722.
HOLDER IN DUE COURSE. VI. Marriage Contract, 724.

See Bills of Exchange and Pbomissoby
VII. Matrimonial Offences, 728.

VIII. Separate Estate of Wife, 729.
IX. Separation, 732.

HOLIDAYS.
X. Separation of Property, 737.

XI. Transactions Between Husband

See Coubts—Landlord and Tenant.
and Wife, 738.

XII. Other Cases, 741.

HOMESTEAD. I. Actions by and Against — Parties and 
Service.

See Assessment and Taxes — Contbact — 
Fraudulent Conveyance. Absent Husband — Service — Authori

zation of Wife as Sole Defendant.]—When 
a husband who is absent is made a party to 
a cause for the purpose of assisting and

HORSE. authorizing his wife, the defendant, and when 
it does not appear by the report of the bail
iff that any attempt has been made to serveSee Negligence. him in this province, a petition to a Judge 
for authorization by the Court of the wife's 
being brought before the Court in the action, 
will be dismissed. Crédit Foncier Franco-

HORSE RACING. Canadien v. Dufresne, 4 Q. P. R. 244.

See Gaming. Action — Parties—Joint Liability.1—An 
alimentary debt not being joint or indivi
sible, a person sued for such a debt cannot 
require another relative equally liable to be

HOSPITAL. added as a party ; but, in such a case, the 
defendant should be ordered to pay the half 
only of the alimentary allowances demanded.

See Public Health. Larochelle v. Lafleur, Q. R. 19 S. C. 358.
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Action against Wife — Authorization i 
—Service on Husband.]—A married woman, 
whose husband, made a party for the purpose ; 
of authorizing her, has not been served, may 
have the action dismissed with costs upon | 
exception to the form delivered by her after 
having been judicially authorized to appear 
before the Court, 2. The plaintiff in such a 
case will not be permitted afterwards to serve ( 
process in the action upon the husband so 
made a party. Jarvis v. Allaire, 5 Q. V. It.

Action by Wife—-Position of Husbaud- 
Judgnunt for Separation of Property — De
fault in Execution—Exception to the Form.J 
—Where, in an action by a married woman, 
her husband is made a party only to author
ize and assist her, conclusions demanding a 
judgment in favour of " the plaintiffs” must 
be interpreted as if they read “ the plaintiff ” ! 
only. '1. it is for a defendant who sets ■ 
up default in the execution of a judgment I 
ordering separation of property alleged by 
the plaintiff, to shew, upon his exception j 
to the form, such default in execution. Dro
let v. Bélanger. 5 Q. P. K. 312.

Action to Compel Provision of
Maintenance — Necessities—Relatives — I 
Concurrent Obligations—Parties — Jnfqnis 
—Tutrix.]—An action for maintenance may 
be brought, although the claimant, at the date 
of its institution, is in possession of a sum 
of money sufficievt to supply his or her 
wants for a short ime to come, e.g., in this 
case, sufficient for ibout twelve months. It 
is not necessary that the claimant should 
wait until the money in hand is totally ex
hausted before instituting an action to have 
his right to maintenance determined. 2. The 
obligation of relatives by blood and relatives 
by alliance to furnish a maintenance is con
current, and not successive. The father-in- 
law may, therefore, be condemned to con
tribute his proportion of the maintenance of 
a daughter-in-law. even where it appears that 
the father is equally able to furnish mainten
ance. (See Q. K. 1» S. ('. 368.) 3. The
mother is entitled to sue for aliment on be
half of her children, without being named 
tutrix to them. LaroeheUc v. Lufleur, Q. 
R. 20 8. C. 184.

Authorization of Wife — Declaration 
of Widowhood — Estoppel — Husband ac- j 
tually Alive.I—Want of authorization of a 
wife under the control of her husband as a 
party to a suit is U nullity which nothing can 
cure, and of which all those who have any 
interest existing and actual may take advan
tage. 2. In this case, although the defend
ant passed for a widow, and although she 
had called herself a widow in certain deeds 
and writings, such action on her part did 
not modify her absolute incapacity to be a 
party to the suit without authorization, where 
she swore that her husband was still alive, 
and the plaintiff had not proved that he was 
(lead. Judgment in Q. R. 21 S. C. 606 re
versed. O’A lalley v. Ryan. Q. R. 23 S. C. 
94.

Authorization oi Wife — Exceptions 
iby Wife.]—A married woman can not take 
part in litigation, or take exception to a 
judgmen. and to the form, without authoriza
tion. When her husband, duly called upon 
with her to authorize her to ester en justice, 
does not appear, it is deemed a refusal of

authorization. In this case it was incumbent 
on the married woman defendant to have ; he 
authorization granted by the Judge before 
presenting her exceptions. Charbonneau v. 
\ endette, 7 Q. P. R. 104.

Authorization of Wife — Writ — />< 
duration.]—If a married woman is sued as 
being authorized to be a party, it is not neces
sary that the authorization appear upon the 
writ ; it is sufficient if it is alleged in ’he 
declaration. Derose v. Dcrosc. Q. R. 1V> S. 
C. 273.

Authorization of Wife — Want of — 
Exception to Form.]—In an action by a mar
ried woman, separate as to property, who 
alleges that she is authorized by her lius 
band, actual want of authorization must b- 
alleged by way of exception to the form, and 
an allegation to that effect contained in a 
defence will be set aside upon motion. Com
tois v. Sénfeal, 0 Q. P. R. 307.

Authorization of Wife — Pleading — 
Opposition — Swearing to — Proper Offi<<r 
—Costs auainst 1 Vifc — Community Res 
Judicata.]—It is not ne-essary to allege spe
cially the authorization given by a Judge to a 
married woman to be a party to a cause, 
if such authorization appears somewhere in 
the proceedings for which such authorization 
is required. 2. An opposition sworn to be
fore the prothonotary of a district different 
from that in which such opposition is filed, 
is, nevertheless, sworn to before a competent 
officer : Art. 23 C. P. 3. Although costs have 
been incurred for the purpose of obtaining 
possession of real estate of a married woman, 
it does not follow that she should be obliged 
to pay them in any other quality than a« 
common, when the judgment which has been 
pronounced against her for such costs lias 
not determined in which quality she is oblig
ed to pay them. Therefore, it cat not be net 
up, against an opposition alleging that the 
married woman is only obliged to pay Bitch 
costs in her quality of common, that, in view 
of the judgment in the principal action in 
which she has been ordered to pay costs joint
ly and severally with her husband, there is ; 
res judicata as to her liability on this head, 
and a like ground of opposition will not be 
rejected as frivolous upon a motion for that 
purpose. Vidal v. Latulippc, Q, It. -1 »
C. 210.

Community — Action by — Lunatic 
Husband—Curator.]—The action for damage# 
for an injury sustained by a wife commune 
en biens belongs to the community, and «» 
be maintained only by the husband, or, it 
he has been interdict for insanity, by 6» 
curator. Sauriol v. Clermont, Q. It. lv h- 
B. 21U.

Community — Action by — Personml In
juries to Wife—Witness.]—A wife, commune.
nay sue wun lier iiunumuu , .......
for personal injuries sustained by her, j 
in such an action has a right to bo a witne^ 
on her own behalf. Sullivan v. Toicn « j 
Magog. Q. It. 18 8. C. 107.

Community — Action by — Personal F 
to Wife.]—'T................... ..

f — Action uy i .. .........:
juries to Wife.]—The right of action I» 
damages for personal injuries sustain*], 
n married woman, common as to proF ^
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she la joined in the action, she may be dis
missed from the case on demurrer. Troude 
v. Meldrum, Q. U. 20 S. C. 631.

Community — Ailion by — Slander ot 
Wife — Defence in Lair.]—Action for dam
ages for verbal injuries, begun by a married 
woman, commune eu biens, assisted by her 
husband :—Held, that the claim sued for be
longed to the community. 2. That the hus
band alone could begin an action for and in 
the name ot the community. 3. That the ob
jection should be taken by défense en droit, 
and not by exception to the form, (loyette v. 
Bnnelle,-3 y. P. It. 464.

Community — Action by — Wife as 
Witness.]—Where in an action pertaining 
to the community the wife is joined with 
her husband, the wife has no more right to 
testify in the cause than if the action hinl 
been instituted by the husband alone. Dunfy 
v. Kelly, y. It. 20 S. C. 231.

Conservation of Wife's Personal 
Property—Intervention.]—A wife contract
ually separate as to property may be a party 
to an action without the assistance or the 
authorization of her husband, or of a Judge, 
when she seeks the administration and con
servation of her personal property ; there
fore. she may alone intervene in a cause for 
the conservation of her i>ersonal property, 
such a proceeding being only an act of sim
ple administration Jieauehamp v. Beau
champ, 4 y. I*. R. 400.

Defamation — Wife Suing A/onr. j — A 
married woman common as to property assist
ed by her husband, or upon his refusal au
thorized by a Judge, has a personal right of ! 
action to protect her honour, and may bring, ! 
in her own name, an action for defamation. 
Such action does not belong solely to the 
husband as chief of the community, and an 
exception to the form based upon that ground 
will be dismissed with costs. Girard v. 
Tremblay, 6 y. P. R. 03.

Defence — Nullity of Marriage — Malice 
—Preuve Avant Faire Droit.]—In an action 
for an account by an infant married woman, 
assisted by r husband, against her tutor, 
where the latter pleads, by exception to the 
form, the nullity of the marriage as con
tracted without consent, preuve avant faire j 
droit will be ordered upon a reply to an ex- 1 
« eptiou alleging that such consent has been 
refused through malice and interest, and 
against the unanimous feeling of the family 
«•until. Uvj v. Levy, It y. P. h. 260,

Husband Detaining Wife's Property
—Action of detinue—Proof of demand and 
refusal — Evidence of conversion. Lintncr 
» Ltutner, 2 O. W. It. 1117.

Joint Action — Goods Sold—Amend- 
mejit.l—The plaintiff was described in the 
*'rit of summons as a public merchant, wife 
, r- A., adding the words " and the said 
a. to authorize his said Wife.!’ The action 
was for the price of goods sold in the course 

the wife's business. The defendant de
murred on the ground that, the plaintiff be- 

• ng commune en biens, the price of the goods 
was due to the community, and therefore the | 

"bould have been by the husband alone.
; 'fter 8erv|ce of the demurrer, the plaintiff 1

made a motion to amend the writ by adding 
"and the said F. A. also personally.” This 
was granted on payment of costs. Fleau v. 
Clément, 3 y. P. R. 400.

Joint Defendants Nonce of Process 
on — Bailiff's Déport.] — Service upon a 
wife, séparée de biens, but not séparée de 
corps, of two copies of the writ of summons, 
one for herself as the principal defendant, 
and the other for her husband, made a de
fendant as tutor to the plaintiff’s infnut chil
dren, is sufficient and regular, and is not 
vitiated by the fact that the bailiff alleges 

j in his report that he served both defendants. 
Corbeil v. Beaudoin, 4 y. P. R. 44.

Libel by Wife — Liability of Husband 
— Verdict for $10—Costs.]—Action against 

; a husband and wife for damages for a libel 
| published by the wife. At the trial in Van

couver the jury returned a verdict in the 
plaintiff’s favour for $10 :—Held, by Martin,

I J., following Serokn v. Kattenburg 17 y. B.
1 D. 177, that the husband was liable ; and, 

also, that the costs should follow the event. 
Mackenzie v. Cunningham, 22 Ooc. N. 43, 
8 B. C. R. 200.

Marriage of Woman Pendente Lite —
Bights of Husband.]—If, during the iten
dency of a suit ,a woman who is a party to 
the suit is married, with a settlement under 
which her property is to l>e separate from 
that of her husband, the husband may obtain 
leave to take part in the suit for the purpose 
of authorizing his wife, hut not on his own 
behalf. Toupin v. Boule, 5 y. P. R. 137.

Married Woman—Aetion against.]—If 
a woman, although separate as to property 
and engaged in a business as a merchant, 
is sued without her husband having been 
cited to authorize it, the action will In? dis
missed. Variasse v. P.ellefcuillc, 7 (j. P. R. 
206.

Married Woman Sued as Widow —
Exception to Form.]—An action against a 
boarding-house keeper, w’ho was held out and 
declared herself to ho a widow, will not !»• 
dismissed on an exception to the form, al
though the defendant is married and common
as in property. NormanUn v. Desrocher», 
7 y. P. R. 03.

Negligence — Injury to Wife. ]—An ac
tion for damages for injuries caused to a 
married woman, common as to property, must 
be brought by her husband alone, and the ac
tion will, upon demurrer, he dismissed ns 

i to the wife if she is made a plaintiff. Major 
j v. Paquet, « y. P. R. 20.

Recovery of Damages for Death of
Son — Claim by both Bust and and Wife— 

| Community.]—In the ease of an action to 
I recover damages for the death of a son.
I the damages and the action to recover them, 
l are personal, and are part of the community 

of property : and the husband common ns to 
j goods has the right to bring such action as 
J the head of the community. When two 
1 plaintiffs who sue jointly, designate them

selves as husband and wife, without alleging 
separation as to property, they are presumed 
to be under a legal community as to pro
perty. There is nothing to prevent a hus
band and wife common as to property from
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bringing an action jointly concerning the pro
perty of the community, St. Laurent v. 
Telephone Vo. of Kamouraska, 7 Q. P. R. 
298.

Slander of Wife — Sole Right of Hus- 
band to Sue.]—In the case of community 
of goods, the husband has the sole right of 
action for recovery of damages for slander 
of his wife. 2. The wife cannot be joined 
with the husband in the institution of the 
action, even if the latter acts in his personal 
capacity and not solely to authorize her ; 
and upon demurrer, the demand of the wife 
will be dismissed. Caron v. Larivé, 0 Q. P. 
R. 332.

Tort — Personal Injuries of Wife.]—A 
married woman common as to property may 
be joined with her husband in his claim ns 
head of the community to damages, a part of 
which is based upon personal sufferings which 
she has endured. Prévost v. Village of 
AahunHe, o R. S4 8. 0. 408.

Wife Sued Alone—Absence of Author
ization—Nullity — Objection — Curing — 
Oosts.l—Proceedings taken against a wife 
under the control of her husband, before be
ing authorized either by the husband or by 
the Court, are absolute nullities, and will be 
so declared upon demand even after enquête 
and at the argument. 2. Nevertheless, a de
mand of authorization of the defendant made 
by the plaintiff also at the argument should 
be granted. 3. No order can be made as to 
the costj of the proceedings of either party 
before such authorization. Demers v. Du
fresne, 4 Q. P. R. 130.

Wife Sued Alone — Authorization by 
Husband — How Shewn.]—In an order that 
a wife may be regarded ns authorized by 
her husband ns defendant to an action, it 
is not sufficient that he should have assisted 
during the trial by giving instructions to the 
attorney and by being present, but it is 
necessary that such authorization should ap
pear on the record, or that the husband 
should be a party to the cause with his wife, 
without which he escapes the jurisdiction of 
the Court. Thibaudeau v. Désilets, Q. R. 
10 Q. B. 183.

Wife Sued Alone—Defamation—Service 
of Process—Authorization of Husband—Exe- 
ct. on of Judgment — Goods of Community.] 
—A wife commune en biens, defendant in 
an action, is not validly served with process 
unless copies of the writ and declaration 
are served upon her husband as well as upon 
her. Service at the conjugal domicil, made 
by leaving with the husband for the defend
ant a copy of the writ in which the husband 
is named “ to authorize his wife,” is insuffi
cient and void. 2. In an action for damages 
for slander, against a wife under control of 
her husband, default of authorization of the 
wife, either by the husband or the Court, 
vitiates and renders void a judgment recover
ed against her. 3. The facts that the hus
band has received from the bailiff the copy 
of the writ and declaration intended for his 
wife, that he has chosen the advocate for the 
<" fence, and that he has been present at 
the hearing, do not constitute a sufficient 
authorization, and the husband has the right 
to maintain an opposition to the judgment 
against the wife in an action for damages
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being executed against the property of the 
community. Thibaudeau v. DèsiUts, 4 Q. P.
R. 1.

_______________ issory Not
Exception.]—A married womai, séparée île 
biens, may be sued alone, without her hus
band, upon a promissory note signed by her ; 
and an exception to the form upon the ground 
that her husband was not made a party as 
authorizing her, is not well founded. Fraser 
v. Ogilvie, 3 Q. P. R. 424, 646.

Wife Sued Alone — Separation — Lun
acy of Husband—Contract of Wife—Author
ization—Curator—.let of Commerce-—Excep
tion to Form.]—1. A wife who has obtain
ed a judgment declaring her séparée de biens, 
but has not caused it to be executed, and 
has in a contract made by her described he-- 
self as a wife séparée de biens, without men
tioning whether such separation is contract
ual or judicial, cannot set up that her ' "ii 
tract is void by reason of the non-exeeutiou 
of such judgment. 2. The curator of the 
husband declared interdit has no capacity to 
authorize any act of the wife, and, conse
quently, is not a necessary party to an action 
against the wife. 3. When a husband is in
terdit, it is for the Court to authorize the 
wife, and such authorization may be given 
at any stage of the cause. 4. Keeping board
ers is not an act of commerce necessitating 
marital authorization ; and, even if it were, 
the absence of authorization would not be 
a ground of exception to the form. Parizeau 
v. Huot, 3 Q. P. R. 395.

Wife Sued with Husband as Mis-en-
cause—Failure to Serve Husband—Author
ization of Court.]—The plaintiff sued “ Dame 
M. P. D. the wife, separate as to property, 
of F. J. B., and the said F. J. B., made a 
party to assist his said wife.” Process i. the 
action was served on the wife herself on the 
15th November, 1901, at Quebec. It was 
not served on the husband. The action was 
entered in Court on the 21st November. On 
the same day the defendant alone, without 
the assistance of her husband, and without 
any authorization, appeared by her advocates. 
On the 23rd November, the plaintiff served 
those advocates with a notice of a petition, 
alleging that the husband had left the coun
try not to return, that it was impossible to
serve him, and praying that the Court would 

ti ‘ Se defendantauthorize the defendant to defend the pre
sent cause, which was an hypothecary action:

—Held, that the wife not being able in such 
an action to defend without the assistance m 
the authorization of her husband, or the au
thorization of the Court, the plaintiff, who 
sued her as assisted by her husband, and 
who could not, because the husband had left 
the country, effect service upon him. should, 
before bringing the action, have obtained the 
authorization of the Court. Such authori
zation should be refused him in the case u 
it stood, because the wife was not regularly 
before the Court ; and the service which bad 
been made and the appearance which she 
had entered by her advocates were absolutely 
void. The question how a married woman 
may be authorized or served, discussed, cre
dit Fonder Franco-Canadien v. DufreM 
Q. R. 21 8. C. 106.

Wife Suing Alone — Account — Paru
tion.]—A married woman, common as » 
property, cannot bring an action for an ae-
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count and en partage unless her husband 
be made a co-plaintiff with her in the suit. 
Qiroux v. (Jiroux, Q. R. 19 S. C. 372.

Wife Suing Alone- Din missal of Action 
—Pc tit ion of Husband to Set Aside.]—A 
husband, commune en biens, cannot proceed 
by way of petition to set aside a judgment 
dismissing the action of his wife on the ground 
of her incapacity to sue, which ground was 
raised ore tenus. Lefebvre v. Dominion Wire 
UlO. Co., 3 Q. P. R. 417.

II. Alimony.

Cruelty—Desertion — Provocation—Mis
conduct of wife — Offer to receive back. 
Payne v. Payne, 6 O. VV. R. 428, 10 O. L. 
R. 742.

Cruelty not Amounting to Personal 
Violence—Threats — Wife leaving husband 
—Justification — Condonation—Costs—Cus- 
tody of infant child. Lovell v. Lovell, 5 O. 
W. R. 401, 040, 0 O. W. R. 621.

Cruelty—Condonation. 
nolds, 6 O. W. R. 782.

Reynolds v. Rey-

Desertion — Offer to Receive Wife Back 
-Bonn Fides.]—The defendant in an action 
for alimony offered to “ receive the plaintiff 
as his wife at any time when she is prepared 
to come and reside with and accept the heme 
he is able to provide for her and conduct 
herself as a wife reasonably should but the 
trial Judge, being satisfied upon the evidence 
that desertion had been proved and that the 
defendant's offer was not honestly made, but 
solely for the purpose of avoiding a judgment 
for alimony :—Held, following Rae v. Rae, 
31 0. R. 321, that such offer, under the cir
cumstances, was not sufficient to defeat the 
plaintiffs claim. Ernes v. Ernes, 25 Oca 
X. 19, 15 Man. L. R. 352.

Divorce Suit — Evidence of Husband.] 
—In a suit for divorce and alimony the re
spondent, the husband, is not a competent 

I witness on the question of alimony. Nor
ton v. Norton, 23 Occ. N. 17. ,

Husband without Means.] — A hus
band, who is not able to ev„n his own living 
and who has no income beyond what will 
barely support him, will not be ordered to

If an alimentary allowance to his wife. 
mit v. St. Alors. 5 Q. P. R. 404.Ik
Interim Alimony — Action for Separa- 

I tarn — Desertion.]—\ wife, sued for sépara- 
I ' in de corps, who, without the authoriza- 

on of the Court, has left the conjugal dom- 
1 icu, has no right to an alimentary allowance 
I from her husband pending the action. Pro- 
I 'em v. Prévost, Q. R. 23 8. C. 8.

■ Interim Allowance — Petition for —
■ /’une.]—A petition for interim alimony can- 
lîk1 « Prp8,ntpd before the expiration of
■ the time for filing the preliminary pleadings. 
|r>n«f.n T. Chris tin, 3 Q. P. R. 387.

Interim Allowance — Petition for — 
Ith IT R^Mence of Wife.]—A petition by 
roe wife for a provisional allowance, in au 
lotion for separation from bed and board,

I will not be grunted until the wife’s place of 
residence pending the suit has been fixed 
by the Court. Lauzon v. Hébert, 3 Q. P. 
It. 448.

Interim Order—Application for—Affida
vit—Irregularity—Direction to have re-sworn 
—Alleged insanity of plaintiff—Necessity for 

I next friend — Merits of action—Chances 
j of ultimate success—Discretion. Thrower v. 

Thrower, 3 O. W. R. 541.

Interim Order — Defendant without 
Means.]—An order for interim alimony will 
not be made against a defendant where it 
is not shewn that he bus the means to comply 

i with such an order, if made. Pherri1 v. Pher- 
ril, 24 Occ. N. 02. 0 O. L. R. 042. 2 O. 
W. R. 1090.

Interim Order — Disbursements — For
eign defendant—No assets in jurisdiction- 
provision for wife. Mosher v. Mosher, 4 
U. W. R. 407.

Interim Order—Right to — Amount—
| Disbursements. Lovell v. Lovell, 5 O. XV. 

R. 401, 640. 6 O. W. R. 62L

Interim Order— Husband’s Offer to Pay 
1 for Necessaries.]—It is not a sufficient an

swer to a motion for interim alimony whore 
cruelty is alleged, tv1® the husband has offer
ed to allow the wife .o get whatever is neces
sary for the house, in which both are living 
but not on friendly terms, and to pay for 
all such goods. Snider v. Snider, 11 P. R. 
140, distinguished. Lovell v. Lovell, 5 O. XV. 
R. 401, 040, followed. Theakstone v. Theak- 
stone. 10 O. L. R. 386, 6 O. XV. R. 400, 
436.

Interim Order——Time for Applyiny- 
Commenccnu nt of Allowance—Merits. | — 1. 
Under Rule 431$ of the King's Bench Act, 
an application for interim alimony may to
rnado as soon as the defence is tiled oi the 
time for filing one to the original statement 
of claim has elapsed. 2. Unless the state
ment of claim makes a demand for n specific 
sum by way of interim alimony, as contem
plated by Rule 601 of the King's lk-hch Act, 
it should only be allowed from the date of 
the order, not from the commencement of 
the action. 3. The merits of the defence 
set up should not lie looked into or considi-rcd 
on an application for interim alimony. Fo«l- 
en v. Foden, [18941 P. 307, Campbell v. 
Campbell, 6 P. R. 128, and Keith v. Keith, 
7 P. R. 41, followed. McArthur v. Mc
Arthur, 15 Man. L. R. 151, 1 XV. L. K. 1.

Judgment—Liability of Estate of Hus
band—Costs.]—The obligation to furnish an 
alimentary allowance is not transmissible to 
heirs ns a debt of the estate of the person 
who was under obligation to furnish the al
lowance, even when such person has to-ei. 
adjudged to do so in his lifetime, in this case 
by a judgment pronounced in an action for 
separation begun by a married woman against 
her husband, which judgment required tin- 
husband to pay alimony to his wife during 

i her life. In this case, also, the costs were 
j divided, even tin- costs of the appeal, on ac

count of the relationship of the parties and 
the fact that they had proceeded by way of 
loint factum under Arts. 509 et seq., C. P. 
0. Davidson v. Winteler, Q. R. 13 K, B. 
97.
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Justification of Wife Leaving — Vio

lence—Adultery — Misconduct of wife. Fat- 
vg v. Falvey, 2 O. W. It. 476, 832.

Lunatic Wife — Admission to Asylum— 
Removal by Relatives.]—A husband on two 
occasions procured the release of his wile 
from the provincial lunatic asylum, where he 
had procured her admission as a lunatic. Af
ter her second release she grew worse, be
coming violent and dangerous, and he again 
applied for her admission, which was refused, 
it being insisted that she would only be ad
mitted as a warrant patient, whereupon he 
took proceedings under s. 12 of It. 8. O. 
1807 c. 317, which resulted in her being 
committed to gaol as a dangerous lunatic, 
whence she was transferred to the asylum. 
Her relatives then applied to the Lieutenant- 
Governor and obtained her release, and she 
went to live with them, and claimed alimony :

-Held, that an action therefor would not lie. 
Hill v. Hill, 21 Occ. N. 525, 500, 2 O. L. 
It. 280. 541. Leave to appeal refused in 
Hill v. Hill. 22 Occ. X. 107. 3 O. L. It. 
202.

HI. Community.

1845, the common assets consisted of bare 
necessaries of small value and exempt from 
seizure. There was no inventory or procès- 
verbal de carence made, and, subsequently, 
the survivor contracted a second marriage. 
In an action by a child of the Aral man 
claiming a share in continuation of com
munity :—Held, that there was no necessity 
for an inventory of property of such insigni
ficant value, and that failure to make an 
inventory or procès-verbal re carence did not. 
under the circumstances, effect a continua
tion of community. Judgment in Q. It. 9 
Q. It. 14 reversed. King v. MoHcndry, 20 
Occ. N. 373, 30 8. C. R. 450.

Multiplication of Actions.] — If a
husband has sued his wife in separation from 
bed and board, and recovered by judgment 
in his favour, while a similar action by fhe 
wife is still |tending, the latter, who has de
manded a pension alimentaire 11 her action, 
will not be permitted to bring a new action 
for alimony, as she can obtain such alimony 
in the case already pending. Hainault v. 
Reload, 5 Q. I». R. 382.

Wife Leaving Husband—Misconduct— 
Cruelty—Justification- Antenuptial contract 
—Construction — Enforcement — Declara
tory judgment. Edgeuorth v. Edgeworth, 2
O. W. It. 404, 3 O. W. It. 71.

Gift by Husband to Child — Fraud 
on Wife. ] — A gift of the property of the 
community made by the husband in favour 
of one of the children of the marriage can
not, whatever the advantages which the gift 
confers upon the child, even to the prejudice 
of the other children of the marriage, con
stitute a fraud as against the wife so as 
to enable her to claim that the gift shall be 
set aside as a nullity. Jodoin v. Dirti, Ü. 
R. 22 8. C. 443.

Plea of — Exception to Form.]—Com
munity between husband and wife, who are 
sued for damages, although it is a ground 
of defence upon the merits, may be pleaded 
by an exception to the form if it constitutes 
a good defence. Shank v. Bourassa, 4 Q.
P. R. 287.

Fights of Wife—Pleading—Demurrer.] 
—A wife common as to property has no right 
of action to reclaim rights which belong to 
the community. 2. The proper procedure to 
have an action dismissed us regards her, is 
by demurrer and not by exception to the 
form. IJcsrouard v. Fortier, 5 O. I'. II. 
250.,

Action by Wife — Authorization by 
Husband — Declaration—Personal Proper- 
1y. 1—Article 1208, C. C., does not take away j 
from a wife, common as to property, the right 1 
of exercising, with the authorization of her 
husband, personal actions belonging to her.
2. It is necessary, however, that the declara
tion in such an action should make it appear 
that the personal property which she claims 
does not fall into the community. Donohue 
v. Donohue, 4 Q. P. B. 800.

IV. Divorce.

Action by Wife Alone—Tort—Refusal 
of Husband to Join.]—A married woman, 
commune en biens, authorized de justice upon 
the refusal of her husband, may maintain 
an action in her own name alone to recover 
damages for injuries to her person and her 
honour by acts of violence of which she has 
been the victim. 2. Although the compensa
tion which she obtains may lie the property 
of the community, the principle of the action 
must chiefly be considered, and it has a char
acter peculiarly related to her person and 
honour, which she has the right to protect 
even against her husband. Baker v. Gingras,
Q. It. 20 8. C. 85.

Adultery of Husband — Laches—Cus
tody of Children.]—The petitioner and re
spondent were married in 1886, and there 
were two children of the marriage. The 
respondent left Nova Scotia in 1889. He 
committed adultery before leaving Nova See 
tin, but the petitioner did not become aware 
of it until shortly before instituting these 
proceedings :• -Held, that the petitioner ww 
not guilty of any Inches : and a decree for 
the dissolution of the marriage must pas 
with costs ; the petitioner to have the cus
tody of the children. Fraser v. From, 8 
Occ. N. 356.

Death of One Consort — Continuation 
of Community — Inventory—Prescription.] 
—At the time of the dissolution of commun
ity by the death of one of the consorts in

Adultery of Husband -Laches — f1"’
tody of Children — Alimony—Costs.]—'* • 
parties were married in 1876, and had lewnl 
children. The respondent committed arts o. 
adultery in 1801, and proceedings were 
brought against him under the Rnsturdy M 
hut were unsuccessful. The petitioner JJJ 
aware of the proceedings, but the JojV j 
Ordinary found that the respondent persuaded , 
the petitioner at the time that he was inn#- 
cent. She continued to live with him u.’’i | 
IKIMt. when, in consequence of his cruelty, tj- | 
left him. taking her children with her. Sw 
thereupon instituted proceedings for the ab
solution of the marriage, alleging cruelty i”0
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adultery at various times during the pre
ceding ten years:—Held, thut the petitioner 
was not guilty of laches ; and there must be 
a dissolution of the marriage on the ground of 
adultery ; the petitioner to have the custody 
of the children, and the respondent to have 
access to them on terms to be settled ; the 
.sum to be paid by the respondent for alimony 
aud for maintenance of the children to be 
aettled by the Registrar; the petitioner to 
haw the costs of the petition aud aetiou. 
Baker v. Baker, 21 Occ. N. 357.

Adultery of Wife — Previous Separa
tion.]—Held, that where a husband separates 
from his wife on account of her intemper
ance, but makes no provision for her, thereby 
hating her without any means of rapport be 
is not entitled to a divorce on the ground of 
adultery committed by her after the separa
tion. Forrest v. Forrest uud Morton, 21 Occ. 
X. 219, 8 B. C. R. 19.

Ecclesiastical Decree—Effect of—Civil 
Consequences — Community — Alimony — 
Custody of Child—Maintenance—Coats of 
Actio».]—In spite of an ecclesiastical decree 
declaring a marriage invalid on account of 
a relationship in the fourth degree between 
the contracting parties, in respect of which 
there has been no dispensation, the civil 
consequences of the marris ne continue until 
a judgment of a civil Court declares it void. 
Therefore, pending a suit by the husband 
agaiust the wife to have the marriage de
clared void, the husband and wife continue 
to be regarded as such in their civil relations, 
the community stipulated for in the marriage 
contract continues to exist and the husband 
continues to be obliged to support his wife. 
-. A child being born of such marriage after 
the canonical decree and after the husband 
and wife have ceased to live together, and 
such child being only a few months old, the 
wife, who naturally has the guardianship 
and care of the child, has a right, without 
being appointed gu: ~dtan, to obtain from the 
husband, pending tht suit, a proper provi
sion for the child, o. the wife lias also the 
right to obtain from the husband alimony for 
herself pending the suit. 4. She has also 
the right to obtain from the husband, head 
of the community stipulated for in the mar
riage contract, a provision for her costs of 
a defence in good faith to the action. It i.< 
for the plaintiff, as head of the community, 
to defray all the expenses of the action both 
on his own part and on the part of the de
fence; such excuses are a charge upon the 
community. r ~ ~ —

181.
Effect of Divorce not Actually De

clared Void. |—A woman who has obtained 
a divorce and has re married, has no status 
as the widow of her first husband upon his 
death, so long as her divorce has not been 
declared void. Fitz-Allan v. Rieutord, <1 
Q. P. R. 111.

Foreign Divorce—Criminal Conversation 
-■Alienation of Affections—Damages.]—'The 
Plaintiff's wife separated from him with, as 
""an found on the evidence, his consent, and 
after some years obtained a divorce from him 
not valid according to the law of this pro
vince. She then went through the ceremony 
^ ®Drriage with the defendant, and lived 
with him as his wife for some years before

this action, which was brought to recover 
damages for criminal conversation and alien
ation of affections. The latter branch was 
abandoned at the trial, but on the former the 
jury allowed $5,000 damages, and judgment 
was entered for this sum:—Held, MacMabon, 
J.. dissenting, that, notwithstanding the 
separation and the divorce, the action lay. 
but that the damages were grossly excessive, 
aud on this ground, aud on the ground of im
proper reception of evidence, n new trial was 
granted. Per MacMabon, J. The separation 

i and subsequent conduct amounted to an ab- 
I solute abandonment of his wife by the rie'n- 
j tiff and were a bur to the action. Judgment 
! of Anglin. J., 3 O. W. It. 561, reversed. 

Mill op v. Wellington, 24 Occ. N. 318. 3 O. 
XV. R. 37. 561. 4 O. XV. R. 82: 6 O. XV. R. 
437. C. v. 1).. 8 0. L. R. 308.

Fo eign Divorce—Invalidity Service on 
Wife.]—In a suit to declare void a marriage 
contracted by a woman who had obtained in 
the United States of America a divorce from 
her first husband, upon the ground that such 
divorce is void, that question cannot be de
cided upon an exception to the form alleg
ing that the service of process was illegal and 

I that the woman should have been served as 
the wife of the first husband. Stephens v. 

, Miller. 5 g. P. R. 307.

V. Liability of One fob Contracts and 
Tobts of the Other.

Contract of Wife for Husband—In
validity—Firm \'amc—Presumption.] —When 
a wife, separate ns to property, who has. 
by request of lier husband, registered a de
claration to the effect that she is carrying 
on business under a certain firm name, con
tracts obligations for her husband under such 
firm name, such obligations are absolutely 
void, according to Art. 1301, O. C. 2. The 
facts that she has derived no personal advan
tage from the business carried on under such 
firm name, and that the business lias chiefly 
served to pay the debts of her husband, make 
a strong presumption that she lias carried 
it on for her husband, and that she has con
tracted for him. 3. She cannot engage her 
property for the" purpose of guaranteeing the 
obligations of her husband. Honan v. Duck
ett. Q. R. 19 S. C. 418.

Debts of Husband—•Con tract of Wife to 
; Pay—Invalidity—Stranger.]—A contract by 

n married woman séparée de biens, to pay 
the debts of her husband, is veid. wen where 

l tiie wife declares to the creditor that she is 
borrowing to pay her own debts, which the 
lender believes. Such n contract is an abso
lute nullity, and the nullity of it may he in
voked by a third party, the holder of an im
movable" mortgaged to guarantee such obliga
tion. Judgment of (’ourt of Review. Q. R. 
13 S. C. 129. reversed. Globenski V. Boucher. 
Q. R. 10 K. B. 318. 321.

Debts of Husband Before Dissolu
tion of Community—Obligation by Wife— 

i Nullity — Publie Policy.]—Judgment of the 
Superior Court in review. 6 Rev. Jur. 13. 
affirming judgment in Q. R 15 S. C. 445. 
affirmed for the reasons given in the Courts 
below. Bastion V. Filiatrault, 31 S. C. It. 
129.
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Debts of Wife—Costa—Application by 

Husband for Custody of Children.]—Where 
a wife leaves her husband without justifica
tion, she is not entitled against him to her 
costs of unsuccessfully resisting bis applica
tion by habeas corpus for the custody of the 
children of the marriage. In re McPhalen, 
lo It. ('. It. 40.

Debts of Wife Before Marriage—
Harried Women’s Property Act — Property 
Acquired from Wife — Evidence — Deduc
tions.]—The Married Woman’s Property Act, 
R. 8. N. 8. 1000 c. 112, s. 26, makes a hus
band liable for the debts of his wife con
tracted bv her before marriage "‘to the ex
tent of ail property whatsoever belonging to 
the wife which he has acquired or become 
entitled to from or through his wife, after 
deducting therefron any payments made by 
him” in respect to any such debts, etc. In 
an action against the defendant R. for goods 
supplied to his wife before marriage, evid
ence was given by the plaintiff’s solicitor to 
shew that on the examination of the wife be
fore a commissioner, the defendant R. was 
present and stated, among other things, that 
he had received from his wife three promis
sory notes, for amounts and due at dates 
which he mentioned :—Held, that the evid
ence was not admissible, the best evidence 
being that taken down by the commissioner, 
and which he was required to return to the 
Court. 2. That there was nothing in the 
evidence to bring the notes referred to within 
the language ‘‘property belonging to the wife” 
which the defendant had ‘‘acquired or become 
entitled to'' through the wife, or to discharge 
the burden resting upon the plaintiff to shew 
acquisition or title by or in the husband.— 
Semble, where money was received and pay
ments made by the husband, that the plaintiff 
would have to shew a balance remaining in 
his hands, and that, he could not put in one 
side of the transaction without the other. 
Bauld v. Reid, 30 N. S. Reps. 127.

Goods Ordered Through Wife—Ack
nowledgment—Domicil — Change.]—Assum
ing that the defendant and wife were separ
ated as to property, the fact that the house
hold linen goods in question were purchased 
on the credit of the husband and for him. 
although charged in an existing account 
against the wife, was sufficiently established 
by proof of his knowledge of the transaction 
throughout, his personal visit to the vendor, 
his furnishing a sketch of his own family 
crest to be embroidered on Ihe linen, by his 
promise to pay for the goods on arrival, 
and by r letter to the vendor’s attorneys 
in which he stated that he had authorized 
the insurance of the goods at his own ex
pense. and further said, “I do not see why I 
should be called upon to pay him (the ven
dor) until I have received the goods and 
checked them off before a linen expert, etc.” 
2. Change of domicil from Montreal to New 
York is not legally established by the fact 
that a person born in Montreal, and having 
his domicil there, went to New York and 
married there, and subsequently lived in New 
York State for a t:me with his mother-in- 
law, and at a hotel, and then in a furnished 
house in New Jersey. There must be actual 
residence in the place selected, coupled with 
the intention of the person to make it the 
seat of his principal establishment : Art. 80, 
C. C. Calcutl v. Tiffin. Q. R. 23 8. C. 176.

Tort of Both—Slander—Action against 
Both—Liability of Husband—Busi> «s* Car
ried on by Both.]—The tvife of the defendant 
managed and worked his cheeie factory. 
With the object of taking away customers 
from the plaintiff, who was in the same busi
ness, she stated that he gave bad measure, 
and did so in the presence of her husband, 
who made the same statement. The plaintiff 
brought, on account of these statements, an 
action tor damages against the husband and 
wife, but without conclusion against the lat
ter:—Held, that the husband is responsible 
for the acts of his wife during the tacit exe
cution of the duties he has intrusted her 
with, and therefore for the damages which 
she has caused by uttering injurious words 
against some person, even if no special con
clusions have been taken against her by the 
action. Dubuc v. Trottier, Q. It. 10 S. C. 
202.

Tort of Husband—Keeping Vicious Dog 
—Separate Property of Wife.]—A wife,

I separate as to property, is liable for dam
ages caused by a vicious dog belonging to her 
husband, and harboured at the common domi- 

I cil which is her private property, particularly 
1 when it is proved that the dog was so har

boured not only without any objection or pro- 
| test on her part, but with her full consent and 

approval, notwithstanding that she had fall 
1 knowledge of the dangerous character of the 

dog. Hugron v. Station, Q. R. 18 S. C. 200.
Torts of Wife—Community—Participa- 

| tion—Defamation.]—A husband in general 
is not responsible for the torts or quasi-torts 
committed by his wife, nor is the community 

j responsible for them. 2. There is no excep
tion to this rule except when the husband 

j has acted as his wife’s accomplice or has 
j participated in the tort or quasi-tort by hav- 
I ing aided, ordered, or authorized her. 3. In 
! this case (slander), the husband having or- 
, dered his wife to be silent and to go into the 
! house as soon as he understood what she was 

saying, there was no fault or complicity on 
! his part, and therefore, uo responsibility of 

the husband or of the community for the 
! wrong committed by the wife. Fortier v. 

Demers. Q. R. 21 S. C. 613.

VI. Marriage Contract.

After-acquired Property — Donatio
| Mortis Causa—Separation — Replevin—Par- 
j tics.]—A marriage contract stipulated that j “all the furniture which should be brought 
j at any time into the dwelling-house of the 
, future husband and wife, by either one of 
; them, should belong to the future wife.” A 

separation de corps having been adjudged be
tween the husband and wife, the wife, nccom- 

j panied by her father, went to the house of 
| the husband, and removed the furniture, 

which she alleged belonged to her by virtue 
of the clause above quoted, and this furniture 

! was transferred to the house of her father.
where she lived. The husband replevied the 

! furniture in an action brought against the 
father and daughter :—Held, that the clause 
quoted constituted a gift of future property, 
mortis causa, and. therefore, the furniture 

I remained the property of the husband until 
his death. That, in the circumstance*, the 
husband was right in bringing his action 
against both his wife and her father, 

i Qoyette v. Leclerc, Q. R. 23 S. C. ">42.
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After-acquired Property—Contestation 
of Opposition—Donatio Mortis Causa.]—A 
gift to the wife of all the household furniture 
in the dwelling-house of the husband and wife 
is a gift of property present and future, which 
is not a gift mortis cauaft, but which takes 
effect at any time, and there is nothing 
illegal or immoral about it. 2. It may be al
leged in answer to the contestation of an 
opposition, based upon such a gift, that cer
tain of the effects were bought by the hus
band after the marriage for his wife to re
place like effects which had been sold, this 
answer being an explanation of an allegation 
of the opposition raised by the contestation, 
ilkm v. Trihcy. 3 Q. P. R. 298, Q. K. 24 
8. C. 12.

Ante-nuptial Contract—Specific Per- 
fomaiMM WUl — -Voluntarily'' Bfseowfor 
--Costs.]—A woman, in consideration of a 
man marrying her, promised him that she 
would make him her sole heir: he married 
her. and after marriage, in acknowledgment 
of the ante-nuptial contract, she signed a 
writing stating ‘ I voluntarily promised . .
before and after marriage that I would make 
him my sole heir . . by virtue of this
contract be is my sole heir.’ She died having 
(after the acknowledgment) disposed of her 
estate by will to the exclusion of her hus
band:—Held, that the ante-nuptial agreement 
was a binding contract on the part of the 
woman to leave by will her property to her 
husband, and should he specifically per
formed; and that “voluntarily” in the ac
knowledgment meant “of her own free will.” 
-Held, also, ou the facts, that the executor 
named in the will acted reasonably in de
fending the action and resisting the appeal, 
and was therefore entitled to charge the 
estate for his costs. Raser v. McQuade, 11 
B. C. It. 161.

Community—Stipulation for Usufruct of 
I .Survivor—Registration.]— A contract of mar

riage provided that there svould be universal 
community, and also stipulated a donation to 
the surviving consort of tin usufruct during 
life, of all property existing at tL«* dissolu
tion df the community by the death of the 
consort dying first. Nothing existed ir. ine 
community, at the date of its dissolution, 
that would not have formed part of it by 
mere operation of law :—Held, that the stipu- 

I lation, in such marriage contract, of usu
fruct in favour of the surviving consort, al
though described as a donation, is not a dona
tion but a marriage covenant, and is not 

1 subject to the formality of registration. Art.
■ 1411, C. C. Huot v. Bienvenu, Q. R. 21■ 8. a 341.

Construction—“Meubles et Effets Mobi- 
Iwn”—Money in Bank ]—Unless the context 

I clearly indicates the contrary, the words 
g “meubles et effets mobiliers” in a marriage

I contract comprise money deposited in a bank.
’-obourin v, Montreal City and District Sav- 

l "Vi Bank, Q. R. 21 8. C. 391.

Donation a Cause de Mort—Creditors 
I of Husband.]—A gift to the wife in a mar- 
| naS* contract, “of all the furniture and fur- 
1 mshings which the expected husband will 
I pave in his dwelling at the time of his death,” 
118 a gift of goods in the future, and, there- 
I l«&ma<îe à cnuse de mort- This Krant takes 
I «wet only on the death of the husband, and

in his lifetime the wife has no right to tho 
goods granted ; she has no title to prevent 
the seizure aud sale thereof at the suit of 
the creditors o£ the husband. Dorr at v. Pré- 
fontaine. Q. It. 14 K .B. 80.

Donation of Chattels Time of Taking 
Effect—Death of Husband—Rights of Credi
tors in Lifetime.]—A clause in a marriage 
contract providing that, “In consideration of 
the honest and sincere affection which the in- 

! tended husband bears towards the intended 
wife, lie makes a donation to her of all his 
furniture, furnishings, and movable effects 
to he actually found in his dwelling house, 
aud also of all such furniture, furnishings, 
and movable effects which the intended hus
band may in the future have in his dwelling 

1 house,” does not amount to a gift in favour 
of the donee taking effect in the lifetime of 

I the donor, but should be considered a gift 
; "à cause de mort,” which would take effect, 

only at the death of the husband, and, as a 
consequence, the goods thus given, becoming 

I the property of the wife only at the death 
of the husband, can he seized and sold to 
satisfy a judgment against the latter. Pré
fontaine v. Dorval, Q. R. 26 8. C. 301.

Douaire Prefix Une Fois Paye et Sans 
Retour—Civil Code—Interest of Wife—ln- 

j terest of Children.]—A clause in a marriage 
i contract, made before the coming into force 

of the Civil Code, by which the husband gives 
I his wife the sum of $4,000, douaire préfix 

une fois payé et sans retour, interpreted 
; according to the law prior to the Code, does 
| not import a departure from the well estab- 
! lished principle underlying dower, of usufruct 

in the wife and property in the children ; and 
therefore the children have a vested proprie- 

I tary interest in the dower and become entitled 
to claim it on the death of the parents, 

i Birks v. Kirkpatrick, Q. R. 27 8. C. 61.

Gift During Coverture—Seizure by ex- 
! ecntioL creditor. Shuttleworth v. MvOilli- 

t ray, 2 O. W. R. 250, 5 O. L. R. 536.

Gift to Wife—Contemplation of Death 
—Creditor*.]—A clause in a marriage con
tract, stipulating that all household effects 
and furniture which shall at any time be 
brought into the conjugal domicil by either 

| of the consorts shall belong to the wife, is 
neither a gift of present property, nor a 
gift of future property made in contemplation 
of death permissible in a marriage contract,

! but purports to be a gift of future property 
inter vivos, and is illegal and of no effect. 
Moreover, such stipulation is void inasmuch 

! as it would enable the husband to confer bene- 
j fits upon his wife during the marriage, con- 
! trary to the terms of Art. 1265, C. C. The 
| husband has, therefore, a right, notwithstand- 
I ing such clause, to oppose the seizure, by a j judgment creditor of his wife, of articles of 

furniture acquired by him after the marriage 
! and brought into the common domicil. Judg- 
| ment in Q. R. 16 8. C. 273 reversed. Dcs- 
I rochers v. Roy, Q. R. 18 8. C. 70.

Gift to Wife—Expenditure in Purchase 
of Land—Deed — Notice — Registration— 

i Rights of Mortgagee—Rich is of Children 
I of Marriage.]—The hnsbaiiJ by the mar- j riage contract promised to . pend, within 
j five years, $7.000. which he gave to his 
I wife "(separate as to property), in the pur-
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chase of an immovable in the name of the 
wife, bill in which she should have only 
the usufruct, and the children the prop
erty. After the marriage, the wife, with 
the authorization of her husband, bought an 
immovable in her own name. There was 
nothing either in the deed of sale, nor in 
any other writing, which shewed that this 
purchase was made with the money of the 
husband, or with the sum given in the mar
riage contract ; on the contrary, everything 
shewed that it was the wife who was pur
chasing for herself and" with her own money, 
and so the matter appeared at the registry 
office. Afterwards the wife borrowed money 
from the plaintiff, and, with the authoriza
tion of her husband, hypothecated the immov
able as her absolute property to the plain
tiff. The plaintiff having caused the immov
able to be seized under his execution against 
the wife, her children claimed it by virtue of 
the marriage contract, and they proved orally 
that the intention of the husband and wife, 
at the time of the purchase, was to make it 
in order to conform to the contract of mar
riage. and that the husband had himself fur
nished the purchase money in fulfilment of 
the contract :—Held, that the claim of the 
children could not, upon such testimony, 
prevail against the plaintiff : that, in order 
to prevail against him, the deed of sale or 
some other registered deed should have men
tioned that the purchase was made with the 
sum given by the husband to the wife; that 
the plaintiff, in consequence, had the right 
to cause the whole of the immovable to be 
sold as the property of the wife. Uaudreau 
v. Tetu. Q. It. JO 8. C. 402.

Gift to Wife -Future Fay ment -Insol
vency of Husband—Ranking on Estate—Re
gistration—Creditors—Loan by Wife.]—In a 
marriage contract the giving by the future 
husband to his future wife of a sum of 
money which she “shall have and take, when 
it shall please her, sur les plus clairs et ap
parent biens of the future nusband,” is law
ful when such gift has been made without 
fraud, when the husband was not insolvent 
at the time of the contract, and when the 
debt of the creditor contesting the gift did 
not exist at such time, and the wife can 
claim such sum at the time of the subsequent 
insolvency of the husband and rank therefor 
with the other creditors of the husband upon 
the estate. 2. The marriage contract may be 
set up in opposition to the subsequent credi
tors of the husband, if it has been registered 
at the place where the husband and wife 
had their domicil at the time it was entered 
into, even when it has not been registered un
til later at the place where the bankruptcy 
has lieen declared. 3. A contract of loan be
tween husband and wife is valid, and the 
wife can claim the sum lent against the estate 
of the husband equally with the other credi
tors. In re Denis and Kent, Q. R. 18 8. C. 
436.

Gift to Wife- Insolvency of Husband— 
Dower—Renunciation of—Hypothec—Regis
tration.]—A gift in a marriage contract by 
the intending husband to his intended wife, 
of the furniture and household effects gar
nishing the common domicil, is deemed to be 
by gratuitous title, and is invalid as against 
a creditor of the husband, donor, who was 
insolvent at the time of the marriage. 2. 
Dower, whether customary or conventional.

is not a gift but a debt, and is by onerous 
title. This rule applies to conventional dower 
even when it exceeds the customary dmvr 

I which it replaces. 3. Renunciations to dower 
1 are to be very strictly construed in favour 

of the wife ; and ^ven where, as in the pre
sent case, the marriage contract contains 
what purports to be a renunciation to dow <r, 
whether customary or prefix, the stipulation 
of a life rent payable to the wife, which rent 
is expressly stated to be in lieu of dower, 
is in effect a stipulation of conventional 

j dower, and is governed by the same rut • 
which govern dower. Such stipulation can
not, therefore be set aside by a creditor with- 

I out proving knowledge by the wife of her 
! husband’s insolvency at the date of the mar

riage. 4. The wife lias no legal hypothec to 
secure the payment of conventional dower, 
and the registration of a mere notice, as pro
vided for legal hypothec, without description 
of the property affected, does not charge the 
husband’s property with a hypothec in favour 
of the wife. Turgcon v. Shannon. Q. R. 20 
8. C. 186.

Universal Community—Don Mutuel
Registration.]—A marriage contract con
tained a clause whereby the contracting par
ties made to each other a mutual gift of all 
the property which might belong to the one 
who should die first, “en jouir en usufruit 
sa vie durant à sa caution juratoire et gar
dant viduité.” The only property affected 

I belonged to the community :—Held, that the 
1 donation was within Art. 1411, (’. <!., and 

did not require registration, ns the clause was 
divisible, an ! the stipulation ns to universal 
community merely a marriage covenant, anil 
not subject to the rules and formalities applic
able to gifts. Judgments in Q. It. 21 S. C. 
341 and 12 K. B. 44. affirmed. Huot v. Bien
venu. 33 8. C. 11 370.

VII. Matrimonial Offences.

Adultery ot Wife—Mourning.]—The 
mourning equipment of the wife is part of 
her portion as survivor, and a wife who has 

| been adjudged guilty of adultery cannot re- 
I cover the value of such mourning (deuih 
! from the heirs of lier husband. Bradley v,
! Ménard. Q. It. 18 8. C. 382.

Alienation of Husband"* Affection»
I —Action for — Summary Dismissal.]—The 

plaintiff sued another woman for alienating 
her husband’s affections, committing adultery 

j with him, and inducing him to leave the 
1 plaintiff and go to a foreign country, whereby 
j slip was deprived of his support and services 

and of the statutory right to proceed against 
I him for non-support :—Held, following Lel- 

lis v. I .nmbert. 24 A. It. tC>3. that th- action 
would not lie ; and a summary order was 

j made under Rules 2Td>-261 striking out the 
statement of claim ns disclosing no reason
able cause of action, and dismissing the ac
tion. Laser y v. Tuckctt-Lawry, 2 0. L R- 

j 102.
Criminal Conversation — I la mages—

I Limitation of Action».]—The Statute of 
Limitations is not a bar to an action for 

I criminal conversation win re the adultérons 
intercourse between the defendant and the 

I plaintiff's wife has continued to a period
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within six years from the time the action is 
brought : Quaere, Does the statute only !><•- 
gin to run when the adulterous intercourse 
peases, or is the plaintiff only entitled to 
damages for intercourse within six years pre
ceding the action? Judgment in 27 A. It. 
703. 21 Occ. X. 19, affirmed. Bailey v. King, 
21 Occ. N. 39ft, 81 8. C. K. 388.

VIII. Separate Estate of Wife.
Action by Wife against Husband -

Promissory Note—Indorsement—Contrait.] —
In 1882 tlie respondent made a promissory 
note for $10,000 in favour of .1. L., payable 
on demand. This note was indorsed by the 
payee to her sister, th< maker's wife. In 
18Ô0 an action was brought on the note by 
the indorsee against her husband, the maker, I 
which, at the trial was dismissed on the 
ground that the Married Women's Property j 
Act did not authorize such an action : 10 
Occ. N. 326. On appeal to the Court en I 
banc the Judges were equally divided in opin- j 
ion, and the judgment at the trial stood | 
affirmed: 20 Occ. X. 136. 32 X. 8. Heps. 1. | 
By It. 8. X. 8., 5th ser., c. 04, a married 
woman in Xova Scotia holds her separate per- | 
sonal property, not reduced into possession I 
by her husband, as if she were a feme sole, j 
and the Act of 1808, c. 22, gives her the same , 
civil remedies against every person, including i 
her husband, ns an unmarried woman has :— ! 
Held, reversing the judgment, that the note ' 
sued on was jiersonal property of the wife 
not reduced into possession, and the action 
could be maintained under the above Acts by 
the wife against her husband. Michaels v. 
Michaels, 20 Occ. X. 450, 30 8. C. it. 547.

Administration by Wife — Agent's 
Commission.]—Although a wife, separCe de 
biens, can by herself do all acts and make 
all contracts which concern the administra
tion of her property, she cannot, without tlic- 
autlmrity of her husband, validly con
tract to give a commission to an agent who 
shall effect a sale of her immovable property, 
such a contract not being an act of admin- 
iitration. Bourdon \. Bourdeau, Q. It. is 
8. C. 136.

Chattel» — Domicil—Married Women's 
Property Ordinance, X. 11'. T.—Construction 
—Constitutional Law—A'. IV. T. Act.]— 
Whether a husband and his wife are living 
together or apart, her domicil in legal con
templation follows his. Where, therefore, a 
mau domiciled in the Territories married in 
Ontario woman domiciled there, and there- I 
after they resided in the Territories, it was I 
held, that as to furniture belonging to the j 
wife brought bv her to the Territories, the | 
question whether it passed to the husband i 
jure mariti or was the wife’s separate prop- I 
erty, depended upon the law of the Territor- j 
jes.—Ordinance Xo. 16 of 1880, enacted : i 
"A married woman shall in respect of her I 
personal property, have all the rights and bo 
subject to nil the liabilities of a feme sole, 1 
and may alienate ard by will or otherwise 
(h-nl with personal property as if she were 
unmarried:"—Held, that this Ordinance re
ferred only to such property of a married 
woman ns was covered by the provisions of 
the N. W. T. Act. H. S. C. 1886. e. 50. ss. 
3040. Conger v. Kennedy. 2 Terr. L. R. 
186; reversed 28 8. C. R. 307.

Contract—Pleading—Proof of Separate 
Estate.]—In an action against a married 

! woman on a contract, it is not necessary 
under the Married Women's l'roperty Act 

j of 1805 (X. B.) to allege on the record, or 
| prove on the trial as a fact, tlint either at 
: the time the contract was made, or at the 
| time the action was commenced, she had or j was possessed of separate property. John- 
! son v. Jack. Johnson v. Bunk of Xova Scotia,

34 N. h wpa 168.

Estate of Deceased Wife- Liability for 
I funeral expenses—Married Woman's l'rop- 
! erty Acts—Duty of husband—Indemnity. Re 

Sea (B.C.). 1 W. L. R. 460.

Judgment against Married Woman
— Payable out of Separate Estate — Pro
ceeds of Insurance Policy on Life of Hus
band—Trust in Favour of Wife.]—The de
fendant judgment debtor was named ns sole 
beneficiary in the contract of insurance ujion 
the life of her husband, and see. 150 of the 
Insurance Act, R. S. O. 1807 ch. 103. in 
such cases enacts that "such contract shall 
(subject to the right of the assured to appor
tion or niter as hereinafter enacted) create 
a trust in favour of the said beneficiary or 
beneficiaries, according to the intent so ex
pressed or declared : and, so long ns any ob
ject of the trust remains, the money payable 
under the contract shall not be subject to the 
control of the nssured,” etc.:—Held, the effect 
of this section was to create a statutory trust 
of the money payable under the policy in 
favour of the wife without restraint upon 
anticipation, hut subject to be defeated upon 
the happening of either of two contingencies, 
the wife predeceasing her husband, or the 
revocation of her npiniintment as beneficiary 
and appointment of a child or children in 
her place as beneficiary under s. 100 of the 
Insurance Act. Xelther of these contingen
cies happened, and upon the death of the hus
band, the absolute right to the money became 
vested in the wife. Her original interest in 
the trust was separate property within the 
contemplation of the Married Women's Prop
erty Act, and it necessarily follows that the 

I fruits of the trust must also be regarded as 
| separate property, and ns such liable to 
I satisfy the judgment obtained by plaintiffs. 

Doull v. Docile. 4 O. W. R. 525. 5 O. W. 
R. 2:18. 253. 413, 6 O. W. R. 3ft, 10 O. L. 
It. 411.

Land Acquired by Wife — Separate 
property—Seizure of crops by execution cre
ditor of husband—Work done by husband on 
land. Harvey V. Silser (X.W.T.), 1 W. L. 
R. 360.

Married Woman's Property Act (B.
C.)—Summary application for delivery up 
of title deeds—Land Registry Act Amend
ment Act (BtC.l, 1905, a. 40. Re Mrllor 
(R.P.t, 2 W. L. R. 17.

Mortgage by Wife to Secure Loan
to Husband Xullitu—Consequent Xullity 
of Security—Principal and Surety—Status of 
Surety to Invoke Xullity.]—A hypothec given 

I by a married woman upon personal property 
to secure the payment of a loan made to 

j her husband, in order to enable the latter 
! to make a composition with his creditors, 
j among whom is the lender, is null and void. 
I being in contravention of art. 1301, C. 2.
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Such nullity being absolute and d'ordre pub
lic involves the nullity of everything which 
ie attached to it; and in this case, the se
curity given to guarantee the obligation of the 
wife is a subsidiary obligation, depending 
upon the existence of the principal obliga
tion, and consequently the nullity of the prin
cipal obligation necessarily involves the nul
lity of the security. 3. An obligation pro
hibited by law is not a natural obligation, and 
it cannot be the subject of security. 4. Such 
nullity, being d'ordre public, is inherent in 
the debt ; it is an infirmity in the debt which 
the surety may invoke as well as the wife 
herself, Sutherland v. Bérard, Q. R. 13 K. 
B. 128.

Mortgage for Benefit of Husband—
Burden of Proof.]—By the true construction 
of art. 1301 of the Civil Code of Lower Can
ada, a wife’s mortgage of her separate prop
erty is void, both as to the debt contracted 
and as to the disposition, if it is in any way 
for her husband’s purposes. Ignorance on 
the part of the lender that the money was 
borrowed for the husband's purposes is of no 
avail, and the burden is on him to prove that 
it was not so borrowed. Judgment in Trust 
and Loan Co. v. Kerouack, Q. It. 12 K. B. 
281, affirmed. Trust and Loan Co. of Can
ada v. Gauthier, [1904] A. C. 94.

Obligations Undertaken for Hus
band- —Promissory Notes—Burden of Proof 
—Presumption.]—Although the obligation of 
the wife wLo is separate as to property, when 
she hinds herself with her husband, is not 
null if the obligation be for her own business 
and profit, the burden of proof is on the cre
ditor to establish that it was for her business 
and profit, and in the absence of such proof 
the presumption is that she bound herself 
for her husband. 2. The wife separate es to 
property will not bt condemned on promissory 
notes s.gned by her, which were either re- ! 
newals of notes made and signed by her hus
band alone, or which were given for goods 
furnished on the husband’s order, and charged 
to him in the books of the creditor. Mc- 
Clatchie v. Gilbert, Q. R. 24 S. C. 387.

Personal Property — Jus Disponcndi— 
Matrimonial Domicil—Conflict iif Laws.]— 
The law of the matrimonial domicil regu
lates the rights of the husband and wife as 
to the movable property of either of them : 
—Held, therefore, where the matrimonial do
micil was Ontario, that personal property 
which by the law of Ontario was the separate 
property of the wife, remained such on the 
removal of the parties to the Territories ; and 
furthermore was subject to the provisions of 
the Ordinances of the Territorial Legislature, 
subsequently passed, relating to the personal 
property of married women. Brooks v. 1 
Brooks. 2 Terr. L. R. 289.

Rents and Profits — Sale of Land — 
Necessity for Concurrence of Husband.]—A I 
married woman married before the commence- i 
ment of the Married Women's Property Act, i 
58 V. c. 24, is entitled under s. 4 (1) to the 
rents aud profits of her real estate during ; 
her life, but may not, without the concur- I 
rence of her husband, dispose of her real 
estate so as to deprive the husband of his 
tenancy by the curtesy. Debury v. Debury, 
21 Occ. N. 310. 2 N. B. Eq. Reps. 278.

732
Sale of—Payment of Husband's Debt 

Nullity — Reimbursement of Purchaser. J— 
A married woman, separate as to property, 
may sell one of her immovables to pay the 
debt of her husband—in this case to secure 

! the liberation of her husband then under nr 
rest at the suit of one of his creditors .aid 

| such sale does not fall under the prohibition 
of art. 1301, C. C. 2. In any event, even f 

' the wife could assert the nullity of the sale,
| she could succeed in the action ouly upon 

offering to reimburse the purchaser the 
I amount which he has paid her, over and 
1 above the price of sale, to extinguish her per- 
: sonal debt. De Kerouack v. Gauthier, Q. R. 

20 8. C. 320.

Separate Business — Consent of Hus- 
| band—Certificate—Place of Doing Business.] 

—Under the provisions of R. S. N. S„ 5tn 
ser., c. 94, s. 53, when a married woman does, 
or proposes to do, business on her separate 
account, in addition to filing her husband's 

I consent thereto, she is to record a certificate 
! in writing setting forth her name and that of 

her husband, the nature of the business, and 
the place where it is, or is proposed, to be 
carried on, and giving, “if practicable," the 
street and the number on the street; and 
where the nature of the business, or the place 
where it is carried on, is changed, a new cer
tificate shall be filed accordingly. The plain
tiff, who carried on business as a grocer in 
a city, under a license from her husband, en
abling her to carry on such business, filed a 
certificate giving the particulars required bt 
the Act, except as to the street and the num
ber on the street, as to which it was set out 
that it was not practicable to do so, as tbe 
premises had not yet been selected, floods 
claimed by the plaintiff as her separate pro 
perty having been levied upon by the de
fendant, as sheriff of the county, under a 
writ of execution for the husband’s debt:— 
Held, that it was incumbent upon the plain
tiff to select the premises before filing her 
certificate, the provision being intended to 
apply not only to towns having streels named 

i and numbered, but to towns which had not 
streets so named and numbered :—Held, also, 
that the w-ords “the place" meant the place 
in the city, town, or municipality where it 
was proposed to do the business, and that 
where the place was changed a new oertifi- 

i cate must Le recorded. Pearce v. Archibald. 
34 N. 8. Reps. 643.

Sheriff’s Sale — Purchase by Husband 
77Folle Enchère.] — A husband, séparé en 
biens, may validly purchase at a sheriff's sale 
an immovable belonging to his wife; and, if 
he fails to pay the price, the usual proceed
ings for resale may be taken against him. 
Buchanan v. O’Brien, Q. R. 18 8. C. 343.

IX. Separation.
Abandonment of One Claim — Pro

ceeding with the Other — Allegations Re
quired—Afoficc.)—In an action for separa
tion from bed and board and as to property 
the plaintiff may abandon her claim for sepa
ration from bed and board and proceed with 
that for separation of goods only, provided 
always that the allegations in the art ion and 
the conclusions to be drawn therefrom be
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stated in a manner to justify the latter claim, 
ami that the notice required, in cases of sepa
ration of goods, to be given in the newspapers, 
lias been given. RicUe v. Dubreuil, 7 Q. P. 
R. 66.

Action for — Evidence of Parties.]—In 
an action for séparation de corps the husband 
and wife may be heard as witnesses, even in 
support of the action. Talbot v. Guilmartin, 
Q. K. 10 K. B. 864.

Action for — Misnomer of Wife—Wife 
Separate as to Property—Marriage Contract 
—Exclusion from Community—Exception to 
Form.]—A husband sued for separation from 
bed and board cannot object that all the 
prenomens of his wife are not set out, espe
cially where the marriage contract and ex
tract from the marriage register are filed, 
and where she uses the prenomen by which 
she is known, and which is mentioned in her 
petition pour ester en justice. 2. The fact 
that a woman, suing for separation from bed 
and board, is described in the writ as sepa
rate as to property, whilst in the contract of 
marriage (which she has not alleged) exclu
sion from community is stipulated for, is not 
a ground for exception to the form. Roy v. 
Qnesnel, 7 Q. P. II. 136.

Action for — Particulars.]—A wife su
ing for a separation from her husband will 
be ordered to give particulars shewing when 
and how her husband has seriously injured 
her, and in what way he has rendered an 
existence in answer impossible and insup
portable by her ; indicating in what circum
stances or with what person he has held 
slanderous conversations charged against him, 
and in what circumstances he refused to an
swer when she spoke to him. Melançon v. 
Btdard, 4 Q. P. R. 147.

Action for—Trial—Reconciliation—Pre
liminary Hearing.]—Where, in an action for 
séparation de corps, the parties have, with 
the assent of the Court, divided the hearing 
to allow one of the parties, who alleges a re
conciliation, to prove the facts constituting 
it, reserving the right to prove the other facts 
alleged by the parties, after adjudication up
on the reconciliation, the opposite party will 
not he permitted to reopen the hearing to 
prove facts having nothing to do with the 
reconciliation before adjudication by the 
Court upon this first question. Christin v. 
Ufontatne, 8 Q. P. R. 198.

Alimentary Allowance—A u thoriza tion 
of Wife.]—A wife who is not authorized to 
leave the conjugal domicil cannot demand an 
alimentary allowance, in the course of an ac
tion for séparation de corps. Protain v. Pre- 
»»•<. 5 Q. P. R. 103.

Alimentary Allowance — Rights of
nil*' against Relatives — Past Debts.]—A 
wife, common as to property, abandoned by 
ner husband, who is absent in a foreign 
country, against whom she has begun an ac
tion for separation of the person, which is 
actually pending, may, her poverty being 
shewn, and with the authorization of a Judge, 
claim against a relative or connection who is 
hound to provide her with support, an ali
mentary allowance for herself and her chil
dren. 2. A wife who, before an action in

which she claims an alimentary allowance, 
has contracted debts in respect of the means 
of livelihood, may claim an alimentary allow
ance in respect of the past in order to pay 
such debts. Girard V. Vincent, Q. It. 21 8. 
C. 206.

Conservatory Attachment — Affidavit 
for.]—A wife commune en biens who sues 
for a separation de corps, to obtain a con
servatory attachment to which the law en
titles her, ought to set out in her affidavit 
the facts which would entitle her to a saisie- 
arrêt before judgment or to a conservatory 
attachment. M* ngeau v. Trudeau, 7 Q. P. 
It. 70.

Conservatory Attachment - Affidavit 
for.]—In an action for separation from bed 
and board, an affidavit of the wife, who is 
separate as to property, that without the 
benefit of a conservatory attachment she will 
lose her recourse in respect of alimony and 
of the donations made by the marriage con
tract, is insufficient, and such seizure will be 
quashed on petition, tiro (ton v. Desormicrs, 
7 Q. P. R. 86.

Evidence — Facts Anterior to Reconcili
ation.]—Under arts. 196 and 197 of the Civil 
Code, the plaintiff in an action for separation 
from bed and board is not entitled to adduce 
evidence regarding facts anterior to the lust 
reconciliation between the consorts, without 
first having proved some fact which, if not 
of sufficient gravity alone to warrant a sepa
ration, should at least strongly support the 
demand therefor. Courteau v. Hkelly, Q. R. 
20 8. C. 216.

Grounds — Insanity.] — The fact that 
the husband is insane and unable to receive 
or provide for his wife is not a ground for 
separation from bed and board. Denecn v. 
McLeod, 8 Q. P. R. 391.

Intervention by Creditor of Husband
—Jurisdiction in Vacation.]—The filing of 
an intervention by a creditor of the husband 
in an action for separation as to property is 
equivalent to an appearance of the defendant, 
and ousts the Court of jurisdiction to try and 
adjudicate upon the same in vacation. Gold
stein v. Schtrartz, 7 Q. P. R. 221.

Judgment — Execution—Third Persons 
—Wife taking Lease—Authorization.]—The 
non-execution of a judgment for separation 
de biens does not deprive it of effect except 
against third persons, and does not prevent 
third persons from invoking it against the 
wife who has obtained it. 2. A married wo
man, séparée de biens, who keeps a boarding 
house, may, without the authorization of her 
husband or of the Court, take a lease of a 
house to serve as a boarding house. Parizeau 
v. Huot, Q. R. 19 8. C. 37».

Judgment for Separation de Corps—
Effect as to Dissolution of Community—De
fault of Execution—Right to Allege.]—The 
separation of property which follows upon a 
séparation de corps, is without effect if it 
has not been executed in the manner pro
vided by art. 1098. C. P. ; and the inefficiency 
of a judgment to dissolve the community may 
be pleaded as well by the husband and wife 
as by their creditors. Laffeur v. Morin, Q. 
R. 21 8. C. 483.
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Judgment not Executed—Effect 0/ a» 

to St range rt—Contract of Wife—Estoppel- 
Action—Non-authorization.]—The nullity of 
a judgment on séparation de biens, not exe
cuted, is absolute ; and third parties even 
cannot succeed by virtue of the fact that the 
wife, in a contract made between her ami 
them, described herself as judicially separated 
as to property. 2. Default of authorization 
of a wife commune en biens makes service of 
process upon her absolutely void ; such nullity 
is a matter of public policy and should be 
taken notice of by the Court in a case where 
the wife does not avail herself of it. Per 
Umgelier, J.—An action brought against a 
wife, commune en biens, who has falsely re
presented herself in the contract upon which 
tiir action i~ baaed aa séparée da biens, ami 
has not pleaded the nullity of the service by 
way of exception to the form, will be dis
missed, but without costs. Leclaire v. Robert, 
a Q. 1*. It. 648.

Lunatic Husband - Authorisation of 
Wife to Proceed against Curator.] — The 
plaintiff, common as to property with her 
husband, alleged that they had been married 
in 1882. and had been living apart since the 
year 18W, and that since that time she had 
supported herself by her own work; that he 
had recently been interdicted for insanity ; 
and that bis curator bad obtained a judg
ment for $3,500 damages for personal injuries 
suffered by the husband before the date of 
interdiction. She asked that she lx* author
ized to ester en justice, in an action against 
the curator in his quality, for separation de 
corps et de biens from her husband :—Held, 
that the inability of a husband interdicted 
for insanity to receive or provide for his wife 
is not a ground to support an action by the 
wife for separation from bed and Ixmrd", and 
no legal grounds were alleged for a judicial 
authorization of the wife to bring such ac
tion against the husband’s curator. Dencen 
v. McLeod. Q. It. 21 8. C. 54.

Maladministration of Husband. ] —
When» the dissipation of the husband or his 
maladministration of the revenues of his 
wife’s property renders it impossible to pro
vide for the needs of his wife and children, 
or even make it seem probable that it will 
become impossible if his management con
tinues, there is ground for decreeing sépara
tion de biens, although the corpus of the 
wife’s estate is not really in peril. Kava
nagh v. MeCrory, 3 i). P. R. 45.

Pleading — Misconduct — Alimony — 
Custody of Children.]—In an action by the 
wife for separation from bed and board, the 
plaintiff also asked for an alimentary allow
ance and the care of children ; the husband 
pleaded admitting some of the acts alleged 
in the declaration, but denied the motive al
leged. and asserted that the acts in question 
were caused by the misconduct of the plain
tiff herself :—field, that, although the plain
tiff’s misconduct might not be an answer to 
the claim for separation, vet it would affect 
her right to the care of the children and to 
an alimentary allowance ; and a demurfer to 
the plea of misconduct was overruled. Cour
teau v. Shelly, Q. R. 20 8. C. 215.

Providing Residence for Wife—Con
jugal Domicil.]—In an action for separation, 
personal and as to property, brought by a

wife against her husband, the Judge may. ac
cording to circumstances, in plate of allot
ting to the wife a provisional residence out
side the conjugal domicil, authorise L> r to 
remain in such domicil, and order the hus
band to lea' e it. Hébert V. Michaud. | u 
P. R. 297.

Provlsli ial Alimentary Allowance
Vacation.]- A Judge has no jurisdiction in 
vacation to order the payment of a provi
sional alimentary allowance in an action for 
séparation de corps. Currie v. Canin. 11 
P. R. 50.

Reconciliation — Subsequent Cruelty- 
Pleading.]—A mere general allegation os to 
deceit or force in regard to a reconciliation 
which took place between consorts, or as to 
subsequent ill usage, i- not sufficient to 
proceedings in separation from lied and Iniuril 
within a few days of the reconciliation. 
Beauchamp v. Leduc, 7 Q. P. R. 01.

Reference — Powers of Referee—Report 
—Community of Property—IViZf—Intention 
—Provision that Wife shall not flenefii — 
Provision against Seizure and Attachment- 
Public Policy.]—A referee, appointed by the 
Court with the object cf determining the 
wife’s share in the pro|>erty (if any such pro
perty existed I as belonging to the community 
of property between her husband and herself, 
in a case arising as a sequel to a judgment 
of separation from bed and board, for ail judi
cation upon an application for continuation 
of his report, ought to limit himself to giv 
ing in his report a complete and detailed 
statement of all the property belonging to 
the husband and wife, without taking upon 
himself to decide whether such property is 
included in the community of prois-rty or 
not, this being a question for the Judge alone 
to decide on the presentation of the ivpurt 
for confirmation. Where a report .if a re
feree stated that certain property should lie 
excluded from the community, and judgment 
was given directing the referee to amend hi- 
report by inserting therein a complete .uni 
detailed list of this property so that it might 
form part of the community property, such 
judgment does not constitute chose jugée 
when the rejiort so amended is presented 
afresh to the Court for final adjudication and 
confirmation. In ascertaining the intention 
of a testator on the interpretation of a will, 
regard should Im* had to the particular cir
cumstances which may have influenced him. 
and to the impression by which he sought to 
convey his meaning. The following clause 
in a will, “ I wish it to be well and clearly 
understood that ... the said movable 
and immovable properties may not in any 
manner be liable for the support and main
tenance of N. T. 8.. divorced wife of the said 
D. A. C., my son.” is not contrary t" public 
policy or good morals, as having tin- effect of 
protecting a husband from providing for the 
necessities of his wife while he is provided 
with maintenance and the other nccemriei 
of life, the words " support and mainten
ance ” aforesaid being interpreted in « wider 
sense than would he those of “ alimentary *■" 
lowance.” Property thus devised or be
queathed to the husband ought to he con
sidered as property de communauté. A clau* 
in a will, “ I wish It to be well nnd clearly 
understood that the property, movable and 
immovable, real and personal, hereby deviled.
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is so devised under the express condition that l 
said property, movable and immovable, real 
and personal, cannot be liable not- seized nor ; 
sold for debts now contracted and to be con- ' 
traded,” makes the income of the property 
devised as free from seizure or attachment 
as the property itself, although the testator 
did not add that they were made “ à titre 
d'aliments.” (Stewart v. t'ofnie, Q. It. 27 8.
C. 1.

Renunciation of Community—Form
alities— Authorisation.] —The wife’s renunci
ation of the community, in an action eu 
séparation de biens, should be made at the 
record office or before a notary, and a renun
ciation made before a commissioner of the 
Superior Court is void and of no effect. 2.
A wife authorized by a Judge to sue her hus
band en séparation de biens, does not need 
a fresh authorization to renounce the com
munity. Trudeau v. Labossière, 4 Q. I\ It. 
46.

Renunciation of Community—Regis
tration — Absence de Droits et Reprises.]— 
The neglect to register the wife's renuncia
tion of community, upon a judicial separa
tion of property, does not affect the validity 
of t!’e judgment for separation. 2. In order 
that the absence of rights and remedies of 
the wife against the husband may exempt her 
from causing the judgment for separation to 
be executed, it is not sufficient that such judg
ment does not grant any rights and remedies 
to the wife, but it is necessary that the ab
sence of such rights and remedies should be 
stated by the referee's report or by a declara
tion of the wife. Mailloux v. Drolet, Q. It. 
18 8. C. 567.

Right of Husband to Aliment.]—A
merchant sued for séparation de corps, may 
claim from his wife an alimentary pension 
if the latter has been put in possession of the 
business from which the former obtained his 
means of subsistence. July v. Gurneau, Ô Q. 
P. R. 137.

set up her renunciation of the community 
from the time of the registration of such re
nunciation. Therefore, a contract made by 
a married woman, before the execution of the 
separation of property and the registration 
of her renunciation, is made for the benefit of 
the community, and sums due by virtue of 
such contract may be attached by the credi
tors of the husband. Rrrard v. \Jagnan, Q. 
It. 22 8. C. 217.

Pleading — PartUulors — Judgment — 
Estoppel.]—Community of property between 
husband and wife is the general rule under 
the law of the province of Quebec, and sepa
ration of property the exception. Therefore, 
a party setting iip n judicial separation of 
property must indicate in his pleading where 
and when the judgment for separation was 
rendered, and this under the penalty of be
ing afterwards estopped from setting up such 
judgment. Gravel v. Cardinal, 5 Q. P. It. 
165.

X. Sepabation of Property.

Administration of Wife's Property
by Husband—'Warrant of Administration 
— Alienation bg Husband — Replevin by 
wife.]—A wife, separate as to proiierty, may 
replevy her goods without the authorization 
of her husband. 2. A warrant of adminis
tration given by a wife, separate as to pro
perty, to her husband, does not give him the 
right to alienate the goods. 3. The husband, 

j '“•hough he may be, in certain cases, the ad- 
i ministrator of the property of his wife, sepa

rate ns to property, has no right to alienate 
them without an express warrant. Heaulac

Lupten. Q. R. 23 S. C. 88.

Execution of Judgment — Renunciation 
of Community—Registration — Creditors of 
Husband.] — A judgment for separation of 
property- is sufficiently executed by the de- 

i «uttion of the wife, given effect to by the j Judgment, that she has no rights or remedies 
to exercise against her husband, but the sepa- 

j ration of property takes effect igainst third 
I oersons only from the time of the judg

ment, and the wife can only, as against them, 
D—24

XI. Transactions hetwf.f.n Husband and 
Wife.

Debt — Interest — Prescription.]—Not
withstanding ait. 2233, <\ C., the prescrip
tion of five years (arts. 2250, 2267, C. C.), 
applies to the interest upon a debt between 
husband and wife. Picard v. I.'Hôpital (h'n- 
éral de Québec. Q. R. 26 8. C. 150.

Execution against Husband Hi/since» 
Carried on in Wife’s Name—Simulation.]— 
The opposant, the wife of the defendant, had 
registered a notice that she was carrying on 
business as a decorative artist ( which was the 
defendant’s business) under the firm name 
of F. E. M. & Co., and in this capacity she 
maintained an opposition to a seizure of 
goods at the place where the business was 
carried on. It was proved that at the time 
of the registration the opposant had no money 
and that she had since acquired none by her 
own work, and that the goods seized had been 

j bought with the moneys earned by the work 
1 of the defendant, who carried on the business 
| under a power of attorney from his wife:— j Held, that the ajleged firm was simply a 

prêlo-nom for the defendant, who was the 
true owner of the goods seized, and that the
opposition should he dismissed. 
Mcloche. Q. R. 21 8. ('. 486.

Dicar y V.

Execution against Husband — Oppo
sition by Wife—Usufruct — Marriage Con
tract — Subsequently Acquired Goods—Evi
dence-.]—A wife, being the usufructuary of 
the furniture of a house, has a right to make 
an opposition to the sale of the furniture 
where it is demanded by the creditors of the 
husband. 2. This usufruct ceases, however, 
with the disappearance of the goods, and 
does not extend to furniture bought in renewal 
of that which was subject to the usufruct 
and has been worn out by use. 3. An op|>o- 
sition to the sale of a piano, which the oppo
sant alleges was given to her. will he dis
missed if the evidence shews that the piano 
was bought by the husband of the opposant, 
who gave her in payment therefor nn old

K>, and that the opposant lent to her hos
tile money necessary to pay the differ

ence in price. 4. It is for thr opposant, who
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alleges that she has liought goods of whMi 
she claims the possession, to prove that the 
money which went to pay for such goods was 
her own ; if she has mixed money which came 
to her from her relatives with that coming 
from her husband, she cannot maintain that 
the goods are not the property of her hus
band. Walker v. Massey, 5 Q. P. R. 369.

Gift from Husband — Change of Pos
session—Execution Creditor—Seizure in Con
jugal domicil.1—Interpleader issue. The de
fendant purchased certain pictures, and, 
bringing them home, handed them to his wife, 
telling Iter he gave them to her. She had 
one framed in a frame given her by her mo
ther; and all three were hung up in the 
house occupied hv her and her husband. Some 
six or seven years afterwards an execution 
creditor of the defendant caused the sheriff 
to levy on these pictures :—Held, that since 
the Married Woman's Property Act, 1884, 
It. 8. O. 1897 c. 163. s. 3, a married woman 
is under no disability us to receiving and 
holding personal as well as real property by 
direct gift or transfer from her husband; and 
in this case the subsequent possession of the 
pictures was the wife’s, although the house 
was occupied by her husband and herself:— 
Held, also, that the effect of s.-s. 4 of s. 5 
of R. S. O. 1897 c. 163, whereby it is en
acted that a married woman married since 
4th March, 1889, may hold her property free 
from the debts or control of her husband 
“ but this sub-section shall not extend to any 
property received by a married woman from 
her husband during coverture," is not to 
make property received by the wife from the 
husband during marriage liable to the hus
band's debts. This sub-section must be rend 
in connection with s. 3, s.-s. 1, and a wife is 
placed precisely in the position of a feme 
sole with regard to property transferred to 
her by her husband during coverture: and 
therefore she can hold the property against 
his creditors unless the transfer is made for 
the purpose of defeating them ; and there 
was no evidence of such purpose here. Shut- 
tleworth v. McGillivray. 23 Occ. N. 163, 5 
O. L. It. 536. 2 O. W. R. 250.

Loan Inter se—Bona Fides—Prohibition 
of Art. 1265, O.G.—Husband Acting as Agent 
of Wife—Rights and Remedies.]—The prohi
bition of art. 1265. C. 0., against a husband 
or wife during the marriage advantaging the 
other by an act inter vivos forbids every 
transaction whereby one advantages or en
riches the other to his or her own detriment, 
or to the decrease of his or her estate, but 
it does not hinder one from borrowing money 
from the other in good faith, and a loan so 
made imports a valid contract to repay the 
sum borrowed. 2. The fact that one of them 
has lent money to the other, In the absence 
of evidence indicating fraud cannot taint the 
transaction with fraud ns having been made 
in contravention of the prohibition of art. 
1266. 3. The law does not forbid the hus
band to act gratuitously ns the agent of his 
wife, separate as to property, in the purchase 
and sale by her of immovables or in the man
agement of her immovables, and purchases 
so made, when they are true and actual, and 
do not withdraw anything from the property 
of the husband to his detriment or that of 
his creditors, do not come under the prohibi
tion of art. 1266. 4. If the husband or wife

has illegally benefited the other during the 
marriage, what has been so given may be re
covered ; if it is an immovable that has been 
given, it may be retaken ; but when it is 
money, the husband or wife and his or her 
heirs and assigns have against the other, or 
his or her heirs, only an action for restitu
tion of the sum given. Dery v. Paradis, 21 
Occ. N. 47, Q. It. 10 K. B. 227.

741

Loan or Gift—Statute of Limitations — 
Executors and Administrators—Right of Re
tainer—Devolution of Estates Act.J—In 1870 
Mary Starr advanced by way of loan or gift 
to her husband the purchase money of cer
tain land, which was accordingly conveyed to 
him. On his death in 1893 be devised the 
land to Mary Starr and one of his sons in 
equal shares. In 1901 she obtained an order 
for partition or sale of so much of the land 
as had not been theretofore sold, and n sale 
of such residue of the land being made, she 
filed a claim upon the proceeds as a creditor 
for the amount originally advanced by her 
to purchase the land as above mentioned:— 
Held, that, even assuming that such money
had been advanced by her by way of loan, 

‘ Sther claim was barred by the Statute of Limi
tations. There is no reason why the Statute 
of Limitations should not be applied to a 
claim by a wife against her husband to re
cover a loan from him, in the same way as 
if she was not his wife :—Held, also, that, 
though she was executrix under the will of 
her husband, she had no longer any right of 
retainer in resppet of her alleged debt, inns- 
much ns by her own acts, that is. first hr 
registering no claim within the twelve months 
allowed for this purpose, and then treating 
the property as vested in the defendants, the 
heirs of her co-devisee, who had previously 
died, she had put the assets out of her own 
possession and control. In re Starr, Starr 
v. Starr, 21 Occ. N. 592, 2 0.LR. 762.

Loan to Wife — Benefit of Husband— 
Hypothecation of Wife's Property — Void 
Contract—Duty of Lender to see to App'w- 
t<on.]—Where a loan is obtained by a mar
ried woman separated as to property from 
her husband, with hypothecation of her real 
estate, it is sufficient to shew that the money, 
although banded to her in the form of a 
cheque payable to her order, was not used by 
her, but was given to her husband, in order 
to bring the contract within the prohibition 
of art. 1301. C. C. 2. The law does not re
quire that the person from whom a wife ob
tains a loan should know that it is for the 
benefit and use of her husband. It is for the 
lender to exercise proper caution, and to aee 
to the due employment of the money for the 
purposes of the wife. Even in the case of a 
deception by the wife, as to the use to which 
the money is to be applied, the contract of 
loan is nevertheless null. Trust and Los* 
Co. v. Kerouaek, Q. R. 12 K. B. 281.

Lorn, to Wife — Ben.fit of JoW" 
Security by Sale of Land with Right of nt- 
demption — Void Contract — Knowledge *l 
Lender.]—A loan contracted by a wife efpa- 
rate as to property—the security for the i°*“ 
being given in the form of a sale with ngo 
of redemption of her immovable property, 
instead of in the form of a hypothefflttofr- 
is null and void as contrary to the prohibiuw 
contained in art. 1301, C. C., where the P>£ 
ceeds of such loan are to be used, with t
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knowledge of the lender, for the exclusive 
benefit of the husbnnd. Judgment in Q. It. 
20 S. C. 320 reversed. Kerouack v. Gauthier, 
Q. R. 12 K. B. 296.

Promissory Note — Obligation by Wife 
with Husband.]—A promissory note made by 
a wife to the order of her husband, and in
dorsed by him, is not, in the absence of any 
evidence that the note was signed by the wife 
for her husband, a contravention of art. 1801, 
C. C., as constituting an obligation contracted 
by the wife with her husband. Dupuis v. 
McTavish, Q. R. 21 S. C. 456.

Prospective Gift of Money by Hus
band to Wife — Attachment by Judgment 
Creditor of Wife.]—It is essential to a gift 
inter vivos that the donor should actually 
divest himself of his ownership in the thing 
given, and the following clause in a marriage 
contract does not constitute such gift :—■“ En 
considération dudit futur mariage ledit futur 
époux fait don à ladite future épouse d’une 
somme de $800 courant, à prendre sur ses 
biens les plus apparents, et avant tout autre 
créancier.” And such sum cannot be attach
ed in the hands of the husband under a writ 
of saisie-arrêt issued by a creditor, upon a 
judgment against the wife. Payé v. Dean- 
clomp. Q. R. 20 8. C. 220.

Purchase of Land—(lift—Presumption 
—Surrender of Leases — Merger — Lien.] — 
Freehold property and leaseholds, the rever
sion in which was vested in the plaintiffs 
wife by devisee under her father's will, were 
purchased by the plaintiff in 1893, while act
ing as manager of her landed estates, with 
his own money. The freehold property was 
conveyed by the vendor to the plaintiff's wife 
by his directions, and the surrender of leases 
was to the plaintiff and wife. Under the law 
at that date a husband was entitled to the 
rents and profits of his wife’s real estate. 
By s. 4 (1) of the Married Women’s Property 
Act, 1896 ( N.BL ), real estate* belonging to a 
married woman, not acquired from her hus
band, is held and may be disposed of by her 
aa a feme sole :—Held, that the presumption 
that a purchase by a husband in the name of 
his wife is intended to be a gift to her was 
not rebutted by the evidence in the case. 2.

I That the wife could not alienate the freehold 
•niâtes : > acquired from her husband, at 
least during his lifetime. 3. That on the pur
chase of the leases the estate under them 
merged in the freehold of the wife, and that 

i fwî Î: ud di?P<»e of the whole estate without 
| the husband's consent, and free of any equity 

m him for repayment of the purchase money | 
or money expended by him in making repairs ; 
to the property. De Bury v. De Bury, 22 
Occ N. 184, 2 N. B. Eq. Rcpe. 348, 3« N. 

j Heps. 57.

XII. Other Cases.
I n^*nd°nment of Wife — Replevin of 
I thn 2 . . J'®0*.]—In a saisie-revendication 
I th! ptointiff will not be put in possession of 
I »ro ST 8c$zed when it appears that they 
l-i».™ r* l>ossession of the intervenant, his 
InknL xm 10 has abandoned, and that the 
1 of oL l CF® ,^lp affects are is the domicil 
1 »m n.. ha.p‘l nnd wif“- where the interven- 
Iticau.r8 w V‘ her children. BeauehnMp v. l*wek«mp. 5 q. P R 307

Action by Husband against Wife.)—
In sin action by â husband against his Wife 
for a declaration that certain real and per
sonal property claimed by both parties, be
longed to him, and for an injunction to re
strain the wife from disposing of the same: 
Held, that a husband can sue his wife in 
respect of both real and personal property 
as if she were a feme sole. Semble, the law 
in the Territories is practically the same as 
that in England as to suits between husband 
and wife, except that in the Territories one 
may sue the Other In respect of torts, while 
in England this is not so. England v. Eng
land, 5 Terr. L. R. 204.

Affidavit. |— A wife may swear to the 
affidavit required by art. 208, C. P., in a 
proceeding taken in the name of her husband. 
Godburt v. Me Peak, Q. R. 20 S. C. 294, 4 
Q. P. R. 190.

Conveyance before Marriage — Fraud 
on Marital Rights—Testamentary Dispositions 
—Wills Act.]—The plaintiff was engaged to 
be married to J. 0. A. in November, 1900.

I The marriage took place on the 4th Decem
ber, 1901, The husband died on the 20th 

j January, 1902. In August, 1901, the deceased 
secretly executed a conveyance of all his real 
estate to the defendant, nnd this conveyance 
was not recorded until a few days before the 
marriage. Lute in November, 1901, the de
ceased also assigned his securities to the 
defendant. The plaintiff had no knowledge 

| of these conveyances at the time of the mar
riage, and only learned definitely about them 

! after her husband’s death. She thereupon 
I brought an action to have the instruments 

set aside, (1) as having been made in fraud 
of her marital rights, and (2) as not having 
complied with the provisions of the Wills Act. 

j The trial Judge found that the transfers were 
! made with the distinct object of preventing 

the plaintiff from enjoying any portion ot 
her husband’s estate after his death, and that 
the deceased wilfully concealed from his in
tended wife before and after their marriage 

i the fact that he had stripped himself of his 
property. The Judge decided, however, that 
the instruments were not testamentary, and 
that the plaintiff was not entitled to the 
relief claimed : — Held, that conversations 
with the deceased were admissible, not to 
derogate from the transfers, but to shew the 
design of the deceased. Under English law 
the wife is not entitled to relief against con
veyances made in fraud of her marital rights, 
though the rule is different in the United 
States. There was nothing to indicate that 
the operation of the instruments was to be 

| suspended until the grantor’s death. Archi- 
j bald v. Archibald, 23 Occ. N. 121.

Creditor of Husband taking Secu
rity from Wife — Independent advice —

I Onus. Vonluven v. Mcott, 3 O. W. R. 11.
! Deed to Wife — Non-authorization of 
I Husband—Petitory Action—Prescription.] — 

Qumre : Is a deed of sale of lands in Quebec 
to a married woman, without the authoriza
tion of her husband, sufficient to support a 
petitory action? Would such a deed be null 

i for defect of form and insufficient, under an. 
2254, C. C., to serve as the ground for a pre
scription by ten years’ possession? Chalifour 
v. Parent. 21 Occ. N. 332. 31 8. 0. R. 224.

Infant Wife—Guardian—Rights of Hus
band.]—In less upon grounds adjudged to be
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valid, the husband of a minor emancipated by 
marriage should oe named her guardian ad 
litem. -, The right of a husband to the 
guardianship of his infant wife is a conse
quence of the respective duties of the spouses 
and their intimate relations. Such reasons 
cease to exist when, for example, the Spouses 
are separated, and the wife is preparing to 
begin an action for séparation de ‘orps. In 
such a case th. husband loses all right to the 
guardianship of his wife. Em p. Pause, 3 Q. 
P. It. Û7U.

Joint Liability — Alternative liability — 
Election—Estoppel—Evidence—Leave to sup
ply on appeal—Costs. Matthews v. Weller, 
3 O. W. It. 316.

Liability of Husband for Torts of 
Wife.J — Held, affirming the judgment of 
Street, J., that a husband is still liable for 
the torts of his wife if the marriage took 
place before the 1st July, 1884. The provi
sions of the Married Women’s Property Act, 
1884, 47 V. c. ID (O.), applicable to persons 
married before that date, do not relieve him 
from liability. Earle v. Kingscate, 11900] 
2 Ch. 580, applied and followed. Amer v. 
Rogers, 31 C. P. 195, overruled. Lee v. Hop
kins, 20 O. It. 066, approved. Travisa v. 
llalea, 24 Oce. N. 12, 6 O. L. It. 574, 2 O. 
W. It. 309, 1037. '

Marriage Settlement — Gift—Rvgistra- 
tion—Time—Creditors—Action to Set Aside 
Transaction—Parties.]—A gift of property by 
husband to wife by way of marriage settle
ment must be registered. 2. The registration 
of a gift after the time allowed cannot be 
set up against creditors who have become 
such in the interval. 3. Several creditors 
may join together in an action to set aside a 
transaction as fraudulent. McDougall Cov 
v. Boisvert, Q. II. 24 S. C. 162.

Protection Order — Affidavit — Informa
tion and Belief—Denial.] — Application for 
protection order under s. 17 of the Married 
Women's Property Act, by a married woman. 
The petition was verified by affidavit “ to the 
best of my knowledge and belief.” All the 
allegations in the petition were denied by an 
affidavit of the husband. The application was 
dismissed with costs. Cochrane v. Cochrane, 
21 0<v. N. 87.

Sale of Goods—Authority of Wife to Sell 
Husband’s Goods—lie-purchase by Husband— 
Acquiescence.]—A husband, sued for the price 
of a stove, will not he allowed to set up in 
his defence that the stove always belonged to 
him and that the sale which his wife assumed 
to make of it in order to obtain drink was 
void, unless he dan prove that he could not 
have prevented the sale. 2. The fact that the 
husband offered a certain sum of money for 
the re-purchase of the stove shews acquies
cence in the sale made by his wife. Beaulieu 
v. Paquet. 6 Q. P. R. 68.

Wife Pledging Credit of Husband —
Accessaries—Admissions—Evidence.] — An 
admission of a sale of goods for more than 
$50 by a merchant to one who is not a mer
chant. cannot be proved by witnesses, if it is 
not proved that the goods were delivered in 
whole or in part. 2. In the absence of a 
special mandate to his wife, .i husband is not 
responsible for purchases made by her unless

they are for things necessary for his family, 
such as provisions, clothes, etc. 3. Even when 
goods so purchased by the wife for the needs 
of the family are in question, the husband is 
not bound by the admissions of his wife as 
to the purchase, unless such admissions have 
been made in the course of the purchase. 
Pivhette v. Morrisscttc, Q. R. 25 8. C. 46.

ICE.

Navigable Waters—Trespass on Private
Water».]—An ice company, in harvesting ice 
from navigable waters at a distance from the 
shore, may use any reasonable means of "on- 
veying it to their ice-houses, and for that pur
pose may cut a channel through private 
water lots through which to float the ice. 
Judgment in 26 A. R. -ill, 19 Oce. N. 26S, 
reversed, and that in 29 O. R. 247, 18 Occ. 
N. 178, restored ; Strong, C.J., and Tascher
eau, J., dissenting. Macdonald v. Lake Him- 
coe Ice and Cold Storage Co., 21 Occ. N. 221, 
31 S. C. R. 130.

ILLEGAL ARREST.

See Justice oe the Peace.

ILLEGAL DISTRESS.

See Criminal Law—Landlord and Tenant.

ILLEGAL FISHING.

See Criminal Law.

ILLEGAL VOTING.

See Criminal Law.

ILLEGALITY.

See Contract—Payment.

IMMIGRATION AGENT, B.C.

Exclusion of Immigrants Afflict 
with Disease - ‘Passengers ”—Apph«»*
to citizens of Canada returning from abroi 
Be Chin Chee (B.C.), 2 W. L. It. 237

IMMORALITY

Sec Evidence— Infant— Insuiah»
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IMPORTATION OF GOODS.

See Sale of Goods.

INDECENT ACT.

See Criminal Law.

746

IMPORTING ALIEN LABOURERS.

Sec Criminal Law.

INDECENT ASSAULT.

See Evidence.

IMPRISONMENT.

See Abbesi—Contempt of Court—Criminal 
Law—Judgment Debtor.

IMPROVEMENTS.

t Uowance for—Mistake—Title—Use and 
occupation—Interest—Parties. Chandler v. 
Gibson, 2 O. W. It. 843. 3 O. W. It. 414.

Lien for—Purchase Money — Occupation 
Rent—Mistake of Title.]—Under the circum
stances of this case, the defendants having 
taken iwssession of land under an agreement 
to purchase in fee, with covenants for good 
title free from incumbrances, from the plain
tiff. who claimed under a devise which was 
construed to be of a life estate only, the de
fendants were declared to have a lien on the 
land for lasting improvements made and pur
chase moneys paid after being charged with a

-----------‘J— — 7. Dt •fair occupation rent. Young 
Ore. X. 27, 2 O. L. R. 723.

Bcnike, 22

See Assessment and Taxes — Landlord 
axd Tenant—Mines and Minerals—Mobt- 
gaoe—Vendor and Purchaser—Will.

INDEMNITY.

Appeal by Third Parties in Name of
Defendants -Security—Bond—Covenant — 
Form—Construction of order—Amount of in
demnity—Costs. Deseronto Iron Co. v. Hath- 
'•un Co. of Deseronto, 3 O. W. R. «07. 4 O. 
W. R. 44, 6 O. W. R. «88.

Contract — Construction oi works for 
municipal corporation—Liability for injuries 
to persons—Provisions of Contract Agree
ment with another contractor — Want of 
privity — Costs of defending action — Third 
party. Gaby v. City of Toronto, 1 O. W. R. 
440. «00, «35, 711.

Enforcement of Mortgage Judgment— 
Damages—Expenses—Loss by sale of goods 
by sheriff—Costs—Travelling expenses — In
terpleader order. Boulton v. Boulton, 2 O. 
W. R. 8»*. ft O. W. R. 177.

Right to—Claim for damages — Third 
party notice—Appearance •—Objection on re
turn of summons for directions. McFee v. 
Young (N.W.T.), 1 W. L. It. 383.

INDEPENDENT CONTRACTOR.

Sec Municipal Corporations—Negligence.

JT, 1C.

, (rumjl"* I
: it. 3JI-

ssuti»»

IMPROVIDENCE.

See Contract.

INCEST.

See Criminal Law.

INCOME.

See Assessment and Taxes.

INCUMBRANCES.

See Execution.

INDECENCY.

See Public Mobals.

INDIAN.

Claim for Restitution of Moneys to 
Trust Fund—Exchequer Court Act, s. 16 
(d)—Discretion of Superintendent-General— 
Jurisdiction of Exchequer Court to Interfere 
—Crown as Truster—Effect of Treaties.] — 
A claim against the Crown based upon s. 
Ill of the British North America Act. 1867, 
and upon Acts of the legislature of the pro
vince of Canada and of the Parliament of 
Canada, is a claim "arising under anj law 
of Canada,” within the meaning of clause (d) 
of s. 16 of the Exchequer Court Act. Yule v. 
The Queen. « Ex. C. It. 128, 80 ». C. R. 85, 
referred to. 2. Where the Court has no juris
diction to grant relief in an action, it has 
no authority to make a declaration binding the 
rights of the parties. This rule should he 
strictly followed in all cases where the juris
diction of the Court depends upon statute and 

! not upon common law. Barraclough v.
Brown. [1897] A. C. 023, referred to. 3. 

1 It does not follow that because the Crown is 
a trustee the Court has jurisdiction to enforce 
the trust or to make any declaration as to the 
rights of the parties interested. That author
ity, if it exists, must he found In the statutes 
which give the Court jurisdiction. The real
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question in such u case is not whether the 
Crown may or may not be a trustee, but 
whether the Ovrt has jurisdiction with re
spect to the execution of the trust. 4. While 
under the provisions of certain treaties and of 
certain statutes of the legislature of the pro
vince of Canada and of the Parliament of

summary conviction be liable to imprison
ment for a term not exceeding six months 
Held, following Regina v. Howson, 1 Terr. L 
R. 492, that a half-breed who has “ taken 
treaty ’’ is an Indian within the meaning of 
the Indian Act. A conviction of a person 
licensed to sell liquor, for the sale of au in-

Canada, the Crown stands in the positio of toxicant to such half-breed wasg however,
trustee for the Indians in respect of certain 
lands and moneys, such position is not that 
of an ordinary trustee. The Crown does not 
personally execute the trust; the Superin
tendent-General of Indian Affairs having, uu- : 
der the Governor in council, the management j 
and control of such lands and moneys For j 
the manner in which the affairs of the Indians 
are administered the Dominion Government ; 
and the Superintendent-General are reapon- j 
stole to Parliament, and Parliament alone has 
authority to review *' decision arrived at or ! 
the action taken by them. In all such cases 
the Court has no jurisdiction to review their j 
discretion. Then there is this further differ
ence between the Crown as a trustee and an 
ordinary trustee, viz., tha'. *he Crown is not 
bound by estoppel, and no laches can be im
puted to it : nt then does it answer for^ the 
negligence of its udivers. 5. Under the treaty 
of the 28th February, 1820, there is nothing 
to prevent the Crown from making provision 
for the maintenance of the Mississauga Band 
of Indians out of any capital moneys arising 
from the sale or leasing or other disposition 
of surrendered lands. (1. Under treaty No. 
19, made on the 28th October, 1818, the 
Crown's obligation is to pay the Mississaugas 
of the Credit a fixed annuity of $2.090. So 
far as this treaty is concerned, the Crown is 
not a trustee but a debtor ; and the right of 
the Indians to such annuity cannot be im
paired by any departmental adjustment of the 
Indian funds to which the Indians themselves 
are not parties. Henry v. The King, 25 Occ. 
N. 141, 9 Ex. C. R. 417.

quashed, because the licensee did not know 
and had no means of knowing that the halt- 
breed shared in Indian treaty payments. 
Mens rea must be shewn. Itegina v. Mellon, 
22 Occ. N. 343, 5 Terr. L. It. 301.

INDIAN LANDS.

Sale of Timber—Registration—Notice.] 
—The locatee of Indian lands is, except as 
against the Crown, in the same position as if 
the land had been granted to him by letters 
patent, and can assign his interest in the land 
or in the timber. Actual notice of such an 
assignment, even though the assignment has 
not been registered in accordance with the 
provisions of the Indian Act, is sufficient to 
prevent a subsequent assignee from obtaining

Eriority. Judgment of Ferguson, J., 6 0. L 
t. 37U, 2 O. W. It. 738, 23 Occ. N. 287, 
affirmed. Bridge v. Johnston, 24 Occ. N. 316, 

8 O. L. R. 196, 4 O. W. R. 36.
Sale or Lease—Invalidity—Relative, not 

Absolute.]—The nullity of sales of leases of 
lands forming part of an Indian reserve, de
clared by 61 V. c. 34, s. 2 (D.), is only a 
relative nullity, and can be invoked only by 
the Indians ; those who have bargained with 
them cannot avail themselves of it. Boucher 
v. Montour, Q. It. 20 8. C. 291, 4 Q. P. R- 
175.

Half-breed — Indian Act — Band — Re
pute.]—The Indian Act, R. S. C. c. 43, de
fines (s. 2 h) “Indian” ns meaning inter 
alia “ any male person of Indian blood 
reputed to have actually belonged to a parti
cular band:"—Held, (1) against the conten
tion that “ of Indian blood " means of full 
Indian blood or at least of Indian 
blood ex parte paterna — that a half breed 
of Indian blood ex parte materna " is “ of 
Indian blood,” (2) Against the contention 
that the defendant having been shewn to have 
actually belonged to a particular band, this 
disproved, or was insufficient to prove, that 
he was reputed to belong thereto—that the 
intention of the Act is to make proof of mere 
repute sufficient evidence of actual member
ship in the band, (3) Against the contention 
that by virtue of s. 11 the mother of the de
fendant by her marriage to his father, who 
was n white man, ceased to he an Indian, and 
that therefore the defendant was not a person 
of Indian blood—that while the mother lost 
her character of an Indian by such marriage, 
except as stated in that section, it did not 
affect her blood which she transmitted to her 
son. Regina v. Howson, 1 Terr. L. R. 492.

INDICTMENT

See Criminal Law—Police Magistrate.

INDUSTRIAL DESIGN.

See Trade Name, Trade Mark, and Indus
trial Design.

INDUSTRIAL HOME

See Statutes.

INFANT.

Intoxicating Liquor—Sa la—Knowlcdge 
of Licensee—Half-breed.]—Section 94 of the 
Indian Act (R. 8. C. 1886 c. 43» provides 
that " Every person who sells, exchanges with, 
barters, supplies or gives to any Indian or 
non-treaty Indian, any intoxicant shall on

Action—Bartender — Commerçant — Br 
ception to the Form.]—A bartender, tbougb 
he takes the license in his own name, is not 
a trader (commerçant), and, if a minor, o*™' 
not sue, and exception to the form will W- 
Dagenaxs v. Dagenais. 7 Q. P. R. 32.

Action — Dismissal — Costs.] 
whose action is dismissed on the

- A min®
ground #1

his minority may be condemned in costs.
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Action—Trustee of Property of—Amend

ment—Shares Saisies-revcndiquées — Jurisdic
tion to Decide Ownership of, in Possession of 
Third Person.] — An action by an infant 
should be brought in the name of his guardian, 
and nn action brought by a person who alleges 
himself to be the trustee for the minor of cer
tain property (shares) will be dismissed sur 
défense en droit. A trustee, suing in that 
capacity, will not be permitted to amend his 
writ by substituting himself personally ns 
plaintiff, contrary to the affidavit on which 
the saisie-revendication has been issued, and 
after security has been given. There is no 
jurisdiction to decide the right of ownership 
and to possession of shares saisies-revendi- 
quéee, when at the time of seizure these 
shares were in the possession of a third per
son. Binmore x. Sovereign Bank of Canada,
7 Q. P. R. 177

Action Against — Exception to Form — 
Appointaient of Tutor—Stay.] — An action 
against a minor will be dismissed on excep
tion to the form, and nn application ore tenus 
to suspend proceedings pending the appoint
ment of a tutor will not be entertained. Des- 
kuriers v. Farmer, 0 Q. P. R. 401.

Action by—Tutor—Damages — Rights of 
Father.]—See Hades v. Edmundson, 21 Occ. 
N. 444.

Advancement on Account of Legacy
—Executor. Re Currie, 1 O. W. R. 9.

Allowance for Education—Advance on 
Proper to Settled in Remainder — Ability of 
Parent*.]—An infant entitled to an estate in 
remainder will not be allowed, even upon the 
advice of a family council, and with the con
sent of the executors, to borrow upon the 
property to which he is entitled in remainder, 
for the purpose of assisting in defraying the 
expenses of his education, where it appears 
that the means of those who are bound by 
law to provide for his education, are sufficient 
for that purpose. Ex p. Barron, 0 Q. P. R.

Bond—Void or Voidable •— Ratification — 
Breach—Damages—Interest.]—To secure the 
plaintiff against loss by reason of his pur
chase, upon the defendant’s representations, 
of 55 shares of company stock at $10 per 
share, the defendant gave the plaintiff his 
bond in the penal sum of $1,100, conditioned 
to indemnify the plaintiff against, any loss or 
damage lie might sustain in reference to the 
stock, and conditioned also that at any time 

i “her the date of the bond the defendant 
I should, at the request of the plaintiff, pur

chase from the plaintiff or find him a cash 
i Purchaser for 11 of the 55 shares at $50 per 

snare, less expenses of sale, not to exceed ten 
V centum. The defendant was an infant 
^hen he executed^ the bond :—Held, that the

I ., was not void ab initio ; that it was only 
I* . and* uP°n the evidence, that it was 
aopted and ratified by the defendant after 
r>.d attained full age. 2. That the shares 

I tuVi • the Plaintiff not being of any value, 
I V 9 damage by reason of the breach
I P°Dd wa8 64M. the price of the 11
1 m ten Per centum. 8. That the re-I J Wa® ,n°t a debt or liqv'dated demand, 
I ,1 "J* Phuntiff was not entitled to interest. 
1 amount not having been ascertained until

judgment. Beam v. Beatty, 22 Occ. N. 58, 3 
O. L. R. 345, 1 O. W. R. 54. See the next

Bond- Void or Voidable—Ratification.] — 
The bond with a penalty of an infant to in
demnify against loss or damage in respect of 
shares in a company purchased on the faith of 
representations made by the infant, is void, 
and not merely voidable, and cannot be 
adopted and ratified by the obligor after he 
has attained his majority. Judgment of Fer
guson. J.. 3 O. L. R. 345, 22 Occ. N. 58, re
versed. Beam v. Beatty, 22 Occ. N. 381, 4 
O. L. R. 554, 1 O. W. R. 616.

Curator—Appointment—Family Council.} 
—Where a family council has been duly sum
moned, to advise as to the appointment of a 
curator to an emancipated minor, to assist 
her in a suit about to be instituted against 
her, and the council refuses to tender auy 
advice to the Judge ns to the appointment, 
the Court is bound to appoint a curator, not 
withstanding the absence of such advice. F. v 
p. Wood, Q. R. 24 8. C. 277, 0 Q. P. R. 70.

Custody — Habeas Corpus—Foreign Domi
cil of Applicant—Decree of Foreign Court.[ 
—In the case of a minor of tender years, 
unauthorizeu removal from legal custody is 
equivalent to confinement and restraint. The 
Courts will entertain a petition for habeas 
corpus by a non-doraiciled iwrson against pei - 
sons detaining his child within the jurisdic
tion, where by the decree of a foreign Court 
of competent jurisdiction the guardianship and 
possession of the child have been given to the 
petitioner, and the Court is otherwise satisfied 
that the measure is for the future welfare of 
the child. In re Lorens and Lorenz, 7 Q. I\ 
R. 186,

Custody—Habeas Corpus — Interests of 
Child—Choice of Home.]—The interests of 
an infant of tender years should be the only 
guide to a Judge in passing upon the ques
tion of custody on a habeas corpus, and it is 
not necessary to allege in the petition the 
choice of the infant as to a home. Bleuu v. 
Petit, 6 Q. P. It. 353.

Custody -Rights of Father—Habeas Cor
pus.]—A writ of habeas corpus will not be 
maintained to permit a father, being without 
means, to get back his daughter. 14 years of 
age, who is living with her grandfather, and 
desires to continue to live with him. Robert 
v. Véronncau, 5 Q. P. It. 426.

Custody of — Father or mother. Re 
Smith, 1 O. W. R. 55.

Custody of—Father or mother—Action for 
alimony Access by father. Rt Qibson, ^ 
O. W. R. 58.

Custody of Illegitimate Child —
— Rights of Mother — Judicial Discretion
— Abandonment of Child — Agreement.]— 
Application by the mother for the custody of 
an illegitimate child, a boy 12 years of age. 
The mother, who was only 17 when the child 
was born, was unable to support him, and 
arranged with S. to take the child, and he 
had been with S. ever since. At the time 
she gave the child to S. she executed a 
document which set forth that she " doth 
hereby give, grant, release, and abandon unto
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ttiv nuit! party of the second part forever 
her said male child and all her right and 
title as the mother of the said child to the 
custody, control, and possession of said child 
from henceforth.” 8. on his part agreed 
that he would maintain, care for, and educate 
the child:—Held, that the application should 
lie refused. The interest of the child would 
he better served by leaving him with 8. than 
by handing him over to his mother. The 
right of the mother to the custody of the child 
cannot be regarded as an absolute one, and 
the Court has the full authority to consider 
the best interests of the child : Ilegina v. 
Nash, 10 Q. B. I>. 454 ; Itarnardo v. McHugh, 
11891] A. C. 388. The agreement the mother 
made with 8. to take over the child to him 
was not one that could be legally enforced 
against her, even if she had been of age 
when she executed it: Andrews v. Salt, L. 
R. 8 Ch. 1122. In re Sinter, 23 Oec. N. 337, 
14 Man. L. R. 523.

Custody of — Parent—Other relatives— 
Rridence. Ile (lillem, 1 O. W. R. 37.

Custody — Petition of parents—Dismis
sal — Special circumstances—Direction for 
sealing up papers. Re Rinlcney, 1 O. W. R.
($94, 715, 2 O. W. R. 141.

Right of father—Agreement 
— Costs, lie Ogle, 2 O. W.with relative

R. 954.
Custody - Right of father — Agreement 

with relative—Interests of child — Habeas 
corpus — Application — Costs. Re Cornyn, 
2 O. W. R. 1150.

Examination for Discovery — Discre
tion of Examiner — Capacity of Infant.] — 
An infant suing by a next friend may in the 
absence of special incapacity, be examined 
for discovery. Arnold v. Play ter, 14 P. R. 
599, approved. An order for the examina
tion of an infant for discovery should not 
give to the examiner a discretion to deter
mine the capacity of the infant ; the proper 
manner of raising any question as to the 
capacity of the infant is by motion to set 
aside the appointment, or, if there is no 
time for that, then upon the motion to com
mit for non-attendance, so that the question 
of capacity may be considered by the Court 
itself. Fleet v. Coulter, 28 Oec. N. 43. 4 O. 
L. R. 714, 1 O. W. R. 775.

Gift of Property Subject to Charge
Tutor of Infanta — Itctrocbasion of Donor— 
Hypothecation — Invalidity—Rights of Cre
ditor.]—R. gave his property to his son on 
condition that he would pay the donor's then 
existing debts. The donee died shortly after
wards, leaving a widow and two children 
(minors). The widow and children went 
to the Vnited States to live. A tutor ad 
hoc was appointed to the children, and he 
retroceded the projierty to the donor, who 
borrowed $500 from the plaintiff, hypotheca
ting the property as security. The widow 
of the donee remarried, and she and her hus
band took possession of the property as tutors 
of the children. The donor subsequently 
died, and the plaintiff sued the donee's chil
dren ns represented by tlieir tutors, to re
cover the $500 with interest:—Held, that 
the retrocession of the property of the minors 
to the donor and its hypothecation by him 
were illegal. 2. The donee's minor children

were not liable to the plaintiff for the repay
ment of his loan to the donor. 3. The pay
ment. of the $500 to the donor did not enrich 
the minors, but simply operated a change 
in their creditor. 4. The plaintiff's remedy 
was an action against the representatives 
of the donor, and an attachment in the hands 
of the defendants, as the tutors of the chil
dren, of what they might owe to the donor, 
who paid debts for which they were liable. 
lieaumont v. Lamonde, Q. Rl 23 8.
129.

Guardian—Removal — Grounds.]—If on 
any ground, a tutor can be deprived, even 
temporarily, of the guardianship of his wards, 
it will only be for grave reasons. Fit; Allan 
v. Reiutord, 5 Q. 1\ R. 387.

Habeas Corpus -- Confinement in Indus
trial School. — Jurisdiction—Recorder — 
Mayor.]—Habeas corpus will lie to set at 
liberty an infant detained in an industrial 
school, when the sentence of confinement 
pronounced by the recorder has not lieeu re
quested by the mayor, as required by Art. 
3140, R. 8. Q. Avon v. Les Dames de l'Asile 
du Ron Pasteur, 7 Q. P. It. 207.

Lease — Repudiation at Majority—Parti- 
j lion — Parties—Tenant in Common—Mme 
j Profits — Damages.]—The plaintiff, while 
I an infant, joined with an adult brother and 
j sister in a lease to the defendants of a park 

property, of which all three were tenante 
I in common, for a period of ten years. The 
i defendant pulled down some old buildings,
I put up pavilions, made roads and paths.

turned it into a pleasure ground, ran a 
I branch of their electric railway into it. and 
I brought crowds of people there. During th*‘ 

term the plaintiff came of age, and at once 
i repudiated the lease, refusing to bo bound 

by it, and effected a partition with the other 
two tenants in common of the land, to which 

j the defendants were not parties. In an ac
tion to recover possession of the plaintiff* 
part of the land mder the partition ; for a 

j declaration that the partition was binding.
or for a new partition between him and the 

I company ; for a declaration that the lease 
I was not binding on him, and that be had 
' been excluded from possession ; and for mesne 
! profits and damages:—Held, that the parti- 
j tion made could not be declarer! binding on 
] the company, who were not parties to It:—
I Held, also, that the brother and sister were 
, not necessary parties to any new partition 
! between the plaintiff and the company- 

Held, also, on the evidence, that the com
pany’s conduct in the use of the park was 
practically an exclusion of the plaintiff fro® 
any use he might make of it. and that 1* 
was entitled to recover mesne profits troo 
the time he became of age, and damages: aM 
a partition was ordered between him and tar 
company for the residue of the term. J”"' 
ment of Meredith, C.J., 1 O. W. R- ** 
reversed. Monro v. Toronto R. W. to.- ~ I 
Oec. N. 231. 4 O. L. It. 39, 1 0. W. » 
316, 313. 2 O. W. It. 207. 3 O. IV B-14 
299, 4 O. W R. 392.

Legacy — ment into Court-*r£ 
gate guardian. .u Laughlin, 2 O. W. 11 
1140.

Liability to Indemnity NwlMjJ
— Improvident Litigation — ItntiGcati* 
Marner V. Rose. 1 O. W. It 173.
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Maintenance — ,4 bsence of Express i 
Provision for—InfanU Entitled to Share in 
Residue in Addition to Specific Legacies — 
Setting apart Sun to Answer Legacies — 
Quantum of Allowance for Maintenance — 
Whole Interest ot Part.]—Legacies of .$4,000 
were given to each of the testator’s infant 
sous, Mowat anil ltoss McIntyre, to carry in
terest from the death of the testator for the 
puriHises of their maintenance, and in direct
ing the retention and setting apart by the 
executors of $8,000 to provide for the pay
ment of $4,000 each to the infants when they 
attain the age of 20 years, and 10 per cent, 
of the residue of the testator’s estate, Street, 
J.:—Held. 3 O. W. R. 258. 7 U. L. tt. 548, 
that the legacies carried interest from the 
testator’s death for the purpose of mainten
ance. There was no express provision for the 
maintenance of the two infants during their 
minority. But the appellants contend that 
the other devises and bequests in favour of 
the infants contained in the will are a suffi
cient provision for their maintenance :—Held, 
the rule is that when a legacy is given to a 
minor by a parent or by a person in loco 
parentis, payable at a future period, if no 
other provision is made for maintenance, in
terest will be allowed for that purpose, even 
though by the terms of the will the legao 
is contingent on the legatee living to the 
period mentioned for payment of the legacy. 
The gift of an immediate share in the resi
due indicates a fund or source from which 
maintenance was derivable, but not in such 
form us to preclude recourse for maintenance 
to the interest upon the legacies. But it 
should be taken into consideration in deal
ing with the allowance to be made for main
tenance out of the interest of the legacies, 
having regard to their shares of the residue 
and the income derivable therefrom, they are 
entitled to have recourse to interest on their 

i legacies, but only to that extent. It follows
| that the order was proper at the time it was
| made, and that the whole sum of $8,00o 

must be set apart to provide maintenance, if 
| necessary. But that sum was manifestly ar-
: rived at without reference to the income from

the infants’ shares in the residue ; and the 
question of the proper amount to be allowed, 
having regard to such shares and the time 
when they were asce.tained, should be now 
settled by the Master unless otherwise agreed 

I upon. Re McIntyre. McIntyre v. Lonodon 
and Western Trust Co.. 5 O. W. It. 137. G 

I 0. L. It. 408.

Married Woman — Party to Action—
I Authorization — Husband — Curator.]—

An infant, being a married woman, may ap- 
! p?"r ™ Court in a personal action (et mo- 

r"jjre), without other assistance and author- 
nation than that of her husband, made a 

I j®rt>' f9r that purpose, and has no need of
I the assistance of a curator. Clalcrncau v.
I Bertrand. Q. R. 20 8. C. 283.

Mortgage—Voidable Contract—Repudia- 
I non of—What Amounts to—Infants' Con-
I ,roc^®.Art.]—-Held, (hat a mortgage exe-
I cuted by an infant before the passing of the
I infants' Contracts Act is not void but void-
I nt)'e‘ an(l if the infant wishes to avoid it he

must expressly repudiate it within a reason- 
I ui l af,pr r°m,ng of age. R„ in 1800.

iteing then an infant, executed a mortgage 
I f,vour of R- the plaintiff. R. came of 
I a°e 00 the 27th January, 1900, and at that

time, on account of default having been made 
in the payment of the loan, 8. was proceed
ing to sell under power of sale in the mort
gage. It.’s solicitors on the 13th February, 
1900, wrote 8., saying that no valid mort
gage had ever been executed by It., and 
threatening proceedings to protect their 
client's interest, and on the 2nd March they 
began an action on behalf of It. against S. 
for a declaration ’’ at the mortgage was null 
and void and an junction restraining the 
sale. On cross-- linatiou on an affidavit 

i made by It. in sv jrt of a motion for an in
terim injunction . > said in substance that 

' the reason he did not pay was because he 
j couldn’t, and that he bad never repudiated 

his contract, and in October, 1900, he discon
tinued his action. On the 2nd November, 
1900, S. commenced his foreclosure action, 
and in defence R. pleaded infancy :—Held, 
that the solicitor's letter and the writ in 
Russel v. Saunders did not constitute a re
pudiation, as they were qualified by R.'s 
statement that he did not intend to repudiate.

| Saunders v. Russell, 23 Occ. N. 50, 9 B. C. 
U. 321.

Next Friend -Amendment—Costs—Soli
citor. Henderson v. Hutton, 2 O. W. R. 053.

Next Friend—Father Out of Jurisdiction 
—Security for Costs—New Next Friend.]—

I Motion by defendants to stay the action un
til the plaintiff should name a next friend in 
the jurisdiction or give security for costs. 
The plaintiff sued by his father as next 
friend ; both resided in the Province of Que
bec, as appeared by indorsement on the writ 
of summons :—Held, defendants entitled to 
their order. The next friend of an infant 
plaintiff stands in the same position as any 
other litigant. Any indulgence is given to 
the infant and not to the next friend.—If, 
for any reason, the infant's father does not 
wish to give security, and no other person 
can be found in the jurisdiction willing to 
act. then, as was said in Taylor v. Wood. 14 
I*. It. at p. 450. the Court has power to 
appoint the official guardian to act as next 
friend in the case of commendable litigation. 
The only thing that looks the other way is 
the remark of Meredith, J„ in Scott v. Nia
gara Navigation Co., 15 P. R. at p. 455. 
That, however, does not seem intended to 
he a iwsitive expression of opinion on the 
point now under consideration. . . . The
order should go that some other next friend 
be apiwinted resident in Ontario, unless the 
father gives the usual security for costs. Mc- 
llain v. Waterloo Manufacturing Co., 4 O. 
W. R. 147. 26 Occ. N. 45, 8 O. L. R. 620.

Partition or Sale of Lands—Rights of 
guardian—Discretion of Court—Interest of 

I infants—Lease of lands—Proper conditions 
and restrictions. Badge v. Badge, 3 O. W. 
R. 230.

Tutor—Appointment of — Pleading—Ex
ception.]—In an action brought by a tutor, 
«'s-qualité, the fact that the plaintiff has not 
been regularly appointed tutor to the minor 
whom he assumes to represent, must not 
necessarily be pleaded by exception to the 
form, but may be set up in a plea to the 
merits. Dini v. Canadian Construction Co.. 
5 Q. P. R. 447.

Tutor—Removal —' (Wounds—Insolvency 
—Immorality — Action — Interim Order—
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C'oafe.J—1. Insolvency is not a sufficient 
ground for the removal ot a father from 
the office of tutor to his minor children, more 
especially where it is not established that bis 
insolvency is the result of misconduct, dis
honesty, or incapacity. 2. A person cannot 
be deprived of the tutorship of his children 
on the ground of immorality unless it be 
notorious, that is to sav, the acts with which 
the tutor is reproached must be known to a 
large number of persons, and be the subject 
of common talk. However opposed to the 
principles of morality the conduct of a tutor 
uiuv be, he cannot be removed from office so 
long ns the knowledge of his conduct is re
stricted to his private circle. 3. During the 
pendency of an action to remove a tutor 
from the tutorship of his children, he is en
titled to retain the administration of the 
person ami property of the minors, and he 
can only be dispossessed thereof by an order 
made by the Court under the provisions of 
Art. 28V, C. C.—4. Where the subrogate tutor 
is in good faith in bringing an action for 
the removal of the tutor, he will not, if suc
cessful, be condemned personally to costs. 
St. Pierre V. Tucker, Q. It. 18 8. C. 451.

Tutor ad Hoe—Place of Appointment.] 
—If an infant has interests opposed to those 
of his tutor, a tutor ad hoc may be appointed 
in the district in which the property of the 
infant is situated, and in which the original 
tutor was appointed, and this may be done 
although the tutor and the infant have gone 
to live elsewhere. Frappicr v Uirabin, 6 <j. 
P. It. 102.

Tutor of—Removal — Procedure—A’ecee- 
tity for Aotion.]—A demand for the removal 
of the tutor of an infant can only be made 
by action in the ordinary form, commencing 
with a writ of summons in the name of the 
sovereign. Ex p. McNicol, Q. It. 21 8. C. 
170.

INFECTIOUS DISEASES.

See Public Health Act.

INFORMATION.

Sec Arrest—Costs—Criminal Taw—Jus
tice of the Peace—Municipal Corpor
ations—Police Magistrate.

INFORMATION OF INTRUSION.

See Crown.

INJUNCTION.

Assignment for Benefit of Creditors
—Prejudice of Creditor — Varying Order — 
Title of Cause.]—Where an er parte injunc
tion order restrained a trader, who had ob
tained goods from the plaintiffs under an 
agreement that the property therein was to re

main in them, with liberty to them to lake 
possession, from, inter alia, making an assign 
ment for the general benefit of his creditors, 
it was ordered to be varied in that respect. 
It is not a ground for setting aside the -, r 
vice of an ex parte injunction order that the 
order is not intituled in the cause, where the 
defendant has not been misled. Gault 
Brothers Co. v. Morrell, 25 Oce. N. 89, 3 N. 
B. Eq. 123.

Attorney-General — Public Rights 
Coal Mines Regulation Act—Employin' nt of 
Aliens. |—-Held, on a motion by the Attorney- 
General for an injunction to restrain a col
liery oompani from employing Chinamen 
low ground in contravention of Rule 34, s. 
82, of the Coal Mines Regulation A. t 
(amended), that the matter was not one 
affecting the public or likely to affect 'he 
public to such an extent as to call for the 
granting of an injunction. Attorney-General 
for British Columoia v. Wellington Colliery 
Co., 10 B. C. R. 3V7.

Chattel Mortgage Bale of goods—Mis
representations—Breach of warranty. Roger» 
v. Latin, 5 O. W. R. 492.

Contract — Enforcing Obligations o/— 
Penalty.]—In a case where the parties are 
bound by a contract, an interlocutory in
junction may be granted only for the purpose 
of ordering that a party obligated by the 
contract shall do exactly what he is uuder 
obligation to do by the contract, and refrain 
from doing that which he Î3 thereby forbid
den to do.—Therefore, if an actor has agreed 
not to sign, during the year following the ex
piration of his engagement to play upon an
other stage, under penalty of a forfeiture, 
there is no ground for granting an interlo
cutory injunction restraining him from acting 
upon another stage after he has signed an 
engagement contrary to his promise. La 
Société Anonyme des Théâtres v. Lombard, 
7 Q. P. R. 202.

Contract—Stipulation as to Damage»— 
Agreement in Restraint of Trade.J—An in
terlocutory injunction will not be grunted 
when the parties by a clause of the agree
ment between them have stipulated that a 
certain amount of damages will be payable 
in case of violation thereof. An agreement 
not to do business, unreasonable as to space, 
restrictive of trade, and of personal liberty, 
is null and void in law, and cannot be legally 
enforced. Hamilton Powder Co. v. Johnson, 
7 Q. P. It. 23(1.

Debtor Disposing of Property— Statu*
of Creditor—Verdict for Damages—Fraud.] 
—The plaintiff in an action of tort who has 
recovered a verdict, the entry whereon of 
judgment has been stayed, is not a creditor 
of the defendant, much less a judgment credi
tor, and is not entitled to have the defendant 
enjoined from disposing of his property, even 
where the plaintiff shews upon affidavit the 
intent of the defendant to defraud the plain
tiff and to leave the country with the pro
ceeds of the sale of property. Burdett v. 
Fader, 24 Occ. N. 14. 127, G O. L. R. 33% 
7 O. L. R. 72, 3 O. W. R. 289.

Disposition of Property — Status of
plaintiff—Creditor—Verdict for damage»— 
Judgment stayed. Burdett v. Fader, 2 0. W. 
R. 942, G O. L. R. 532.
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Executor»— Shares in Hands of—Re

straining Transfer of.]—An interlocutory in
junction will 1m* granted to prevent testa
mentary executors domiciled out of the pro
vince from transferring certain shares, at a 
time when a seizure of the same shares under 
n judgment against the testator, as well as an 
attachment against the executors, has just 
been set aside. Bowie V. Crawford, 7 Q. P. 
R. 1.

Expropriation of Land—Compensation 
—Tenant for years. Campbell v. Hamilton 
Cataract and Power Co., 5 O. W. It. 60.

Interim Injunction — Absence of irre
parable injury — Dissolution — Convenience 
—University federation. University of Tri
nity College v. Mocklem, 2 O. W. R. 809.

Interim Injunction—Breach of Con
tract to Sell Goods to Plaintiff Only—Re
medy in Damages. I—A contract recited that 
the plaintiff, in conjunction with others, was 
forming a company to be incorporated, and 
that the plaintiff was desirous of purchasing 
bricks for the benefit of the proposed com
pany. and set out the intention of the plain
tiff to asrign all his interest in the contract 
to the company upon its incorporation, and 
stipulated that, upon such assignment, the 
company should be substituted for the plain
tiff in the contract, and the evidence shewel 
that the defendants did not intend to enter 
into such an agreement for the benefit of the 
plaintiff and his associates personally, but 
that the formation of the company and its 
interest in the proposed purchases were ma
terial parts of the arrangements. The state
ment of claim in each case alleged that, rely
ing upon the contract and upon the supply 
of bricks under it, the plaintiff, together with 
others, entered into a number of building con
tracts requiring the use of bricks, that the 
plaintiff would require for the purposes of 
his business during the present year all the 
bricks called for by the said contrect, that 
the plaintiff and the company were tendering 
for and expected to obtain a large number of 
other building contracts requiring bricks, that 
the plaintiff expected to sell bricks to other 
builders at. a profit, and that, unless the de
fendants supplied the bricks called for by the 
contract, it would be impossible for the plain
tiff to get bricks in time to carry out these 
contracts, or to complete the works in the 
manner and within the time mentioned in 
said contracts. The evidence adduced sup
ported these statements in the main, but did 
not shew that the contracts referred to had 
been made for the benefit or on behalf of the 
company or that the company had acquired 
any interest or incurred any liability in re- 
r* of t*lcm : — Held, that the plaintiff 
should, under the circumstances, be left to his 
c aim for damages, if any, arising from the 
alleged breach of the contract, and that in
terim injunctions should be dissolved. Cass 

■ Lx . *‘rc’ Cas* V. McCutcheon, 23 Occ. N. 
249, 14 Man. L. R. 458.

Interim Injunction—Completion of Ele- 
vator — Delivery of possession—Rights of 
parties. Jamieson v. Mackenzie, Mann, <t 
tv. 1 O. W. R. 555.

Interim Injunction — Condition—Se- 
cunt;/ — Time.]—Where a party has ohtnin- 
«* an interlocutory injunction on condition

: of furnishing security, the Court may by a 
i subsequent judgment fix a time within which 

security must be furnished under penalty 
, of the dissolution of the injunction granted. 
! Moore v. Bullock, 5 Q. I1. R. 464.

Interim Injunction — Cutting Timber 
on Disputed Lund Rinding by Jury in 
Replevin Action.] An ex parte injunction 
to restrain the dt idauts from cutting tim
ber and removing timber already cut, on 
lauds, the title to which was claimed by the 
plaintiff and defendants by possession, was 

j dissolved, where a jury in an action of re
plevin by the plaintiff to recover timber cut 

; by the defendants on the land, had found in 
their favour, though a motion for a new trial 

j was undisposed of. Wood v. Leblanc, 23 
Occ. N. 157, 2 N. 13. Eq. Reps. 427.

Interim Injunction -— Dealing with 
I shares ■— Dissolving. Wright v. Rowan, 2 

O. W. R. 120.
Interim Injunction- - Dissolution before 

Hearing — Assessment of Damages.] ■— 
I Where an ex parte injunction was dissolved 

before the hearing of the suit which was for 
; a declaration of title to land, the Court posi- 
! poned assessing the defendant’s damages upon 
| the plaintiff’s undertaking given on obtaining 

the injunction, to the hearing of the suit. 
McLellan v. Turner, 23 Occ. N. 268.

Interim Injunction — Newspaper—Ad
vertisement — Trade union — Preponderance 

| of convenience. Dixon v. Globe Printing 
I Co., 2 O. W. R. 726.

Interim Injunction — Railway — Ex
propriation—Crossing Line of Another Com- 

| pan y — Appeal — Questions for Trial.]— 
! On the application of the plaintiffs, who al

leged inter alia that the defendants’ railway 
I was not commenced within two years, that 
I no map or plan and profile of the whole line 

of railway had been prepared and deposited
I in the department of the Minister of Rail

ways, and that the work being done by the 
i defendants was not authorized and was not 
i being prosecuted in good faith under their 

charter, but was really for the benefit of the 
I Great Northern Railway Company, so that 
I it might extend its railway system, which 
j lies south of the international boundary, into 
i British Columbia, injunctions were granted 

restraining until the trial of the action the 
I defendants from continuing in possession and 
I proceeding with the expropriation of the land 
] of the plaintiff hotel company, and also from 
I taking any proceedings toward effecting the 
j proposed crossing of the right of way of 

the plaintiff railway company. Motions to 
dissolve the injunctions were refused. The 
full Court (Irving, J., dissenting) dismissed 
an appeal on the ground that there were sev
eral points of importance which should be 
decided at the trial. Yale Hotel Co. v. Van- 

I couver, Victoria and Eastern R. W. and Navi- 
! gation Co., Grand Forks and Kettle River R.
! W. Co. v. Vancouver, Victoria and Eastern 
j R. IV. and Navigation Co., 9 B. C. R. 66.

Interim Injunction — Refusal—Dis- 
i cretion — Appeal.]—Although the Courf of 
j King’s Bench sitting in appeal has power to 
! overrule the discretion exercised by the Court 
| of first instance in refusing a petition for 
! an interim injunction, it is a power which 

will be used only in an extreme case, wht.e
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the right of the petitioner is clear and un
mistakable. and where there has been mani
fest error In refusing ins application. South 
Shore R. IV. Co. v. (Stand Trunk It. IV. Co., 
Q. It. 12 K. R. 28.

Interim Injunction — Rule an to Grant
ing—Fact» in Dispute — Partnership ■— Re
ceiver.]—On a motion for an interlocutory 
injunction to restrain defendant from dispos
ing of assets of an alleged partnership be
tween him and the plaintiff to carry on a 
business previously conducted by the defend
ant, and for a receiver, the plaintiff alleged 
that books of account were ojn-ned up, and a 
bank account kept, in the linn's name : that 
bill heads with the name of the firm, and 
names of the plaintiff and defendant thereon, 
were used, and a circular under the firm’s 
name distributed by the defendant, announcing 
that the plaintiff was associated in the busi
ness. The defendant denied that a partner
ship was formed, and alleged that it was 
contingent upon the plaintiff paying into 
the business a sum of money equi ' to the 
value of the defendant's stock-in-trade on 
hand : that this had never been done ; that the 
plaintiff was employed at a weekly salary; 
and that the bill heads were ordered by the 
plaintiff without authority, and their use only 
permitted after his assurance that he would 
shortly purchase an interest in the business. 
These allegations were denied by the plain
tiff:—Held, that the motion should be grant
ed. On a motion for an interlocutory in
junction, the Court should be satisfied that 
there is a serious question to be determined, 
and that under the facts there is a probability 
t- it the plaintiff will be held entitled to re
lis f. Durden v. Howard, 2 N. R. Eq. Reps. 
461.

Interim Injunction — Threatened Jn- 
'ury to Property — Discretion—Affidavits in 
Reply — \on-disclosure of Material Facts— 
Offer — Costs.]—1. When evidence is given 
to the satisfaction of the Judge that there is 
a strong probability of injury to the plain
tiffs' building by the continuance of blasting 
operations for the loosening of frozen earth 
on adjoining land, it is proper, on motion to 
continue an ex parte injunction, to grant 
au interlocutory injunction restraining the 
contractor until the hearing of the action 
from carrying on such blasting in such a 
manner as to injure the plaintiffs' building, 
although there is no proof that any actual 
injury to such building has already resulted. 
Fletcher v. Bealey, 28 Cb. D. 688, and Attor
ney-General v. Manchester. [1883] 2 Oh. 
87. followed. 2. There is a discretion in the 
Judge on the hearing of such a motion to 
allow affidavits in reply which contain state
ments going merely to strengthen the original 
case : and, when an opportunity is given to 
the defence to answer the affidavits in reply, 
the full Court on appeal will not interfere 
with such discretion. Peacock v. Harper, 
7 Ch. I). 648. followed. 3. The non-disclosure 
of material facts on the application for an ex 
parte injunction for a limited time, although 
a ground for discharging it. will not neces
sarily disentitle the plaintiffs to succeed on a 
motion to continue the expiring injunction 
w hen both sides present their cases fully, 
and the Court is not bound to specifically 
discharge the interim injunction or to award 
mats to the defendants. 4. An offer or sug
gestion on the part of the plaintiffs, before

commencing the action, to accept a bond to 
secure them against damages caused by th- 
operations complained of, even if distinctly 
proved, would not necessarily preclude th-n, 
from claiming an injunction afterwards 
though it would !>e a fact to be taken an
cons idem t ion in determining whether a reme
dy by action for damages would not be ade
quate. Wood v. Sutcliffe, 2 Sim. N. 8. ]t;s. 
distinguished, 3. Costs of appeal were ord 
ed to lie paid by the appellant in any event. 
Miller v. Campbell, 23 Oec. N. 233, 14 Man. 
L. R. 437.

Interim Order — Costs — Municipal 
Corporation — Illegal Purchase of Land.] - 
The council of a city having by resolution 
proposed to enter into a contract of purchns- 
of certain land to be paid for in five yearly 
instalments, notwithstanding the provisions 
of s. 306 of the Municipal Act, R. 8. M. 
c. 100, this action was brought by a rate
payer and a motion made for an injunction 
to prevent the proposed purchase. After 
several adjournments of the motion, and 
before it finally came on for hearing, a new 
arrangement was entered into so far varying 
the original proposition that the injunction 
was not pressed for on that argument, and 
the only question for decision was ns to the 
disposition of the costs : — Held, following 
Houle v. Great Western R. W. Co.. L. It. 
3 Ch. 262, that a suit or an injunction 
was proper in such a case, and that the de
fendants should pay the costs. It is not 
necessary that such a suit should Is* brought 
in the name of the Attorney-General. Smith 
v. Township of Raleigh. 3 O. R. 403, and 
Wallace v. Township of Orangeville, 3 0. 
It. 37, followed. Shrimpton v 1 ifg t H 
ni peg, 30 Oec. NH 248, 13 Man. !.. It. 211-

Interim Order Dissolution for Défailli 
of Security.] An Interlocutor) Injunction, 
subject to the giving of security within n 
certain delay, will be dissolved on motion 
if such security is not given. Moon r. Hid- 
lock, 6 Q. P. It. 60.

Interim Order - Issm before 11 rit of 
Summons — Restraining Adoption of Muni
cipal Jig-law.]—It is not necessary that a 
writ of summons should be issued before an 
Interlocutory Injunction i- applied t-i it 
is sufficient if it issues after tin- injunction 
order has been signed, for the two may be 
served at the same time, (jua-re. whether 
an interlocutory injunction may be issued 
against a municipal corporation to restrain 
it from preceding to adopt a by-law. Wilder 
v. City of Quebec, Q. R. 23 S. C. 128.

Interim Order — Municipal lly-law 
En force ment.]—An Interlocutory injunction 
will be granted to restrain the enforcement 
of municipal by-laws which are seriously 
contested in a cause actually pending m 
Court. Jodoin v. Village of Bcla-il, 6 (}. 1 • 
R. 430.

Interim Order - Municipal corporation
— Contract — Comparative convenience. 
Slater v. Town of Kiagaro Falls, 4 0. »*• 
It. 242.

Interim Order — User of right of way
— Balance of convenience. Hopkins v
Anderson. 4 O. W. R. 118.
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Interim Order — Possession of Land 

Claim <>l Lim.\—An interlocutory injunction 
will not be granted, in the course of an ac
tion. in order to put the plaintiff in posses
sion of property on which the defendant is 
about to erect buildings lor the plaintiff, if 
ibe possession of the land, as to which the 
defendant alleges a right of retention, is one 
of the objects of the litigation. Canada Ra
diator Co. v. Société Anonyme de Construe- 
tion, 0 Q. P. R. 354.

Interim Order made Es Parte — En-
forciinj Obedience to — Contempt of Court.]— 
An injunction order made ex parte by a 
local Judge must be obeyed until net aside, 
and if disobeyed the defendant will be com
mitted for contempt of Court. Lcberry v. 
Braden, 7 B. C. It. 403.

Landlord and Tenant — Repairs by 
Landlord — Interference icitli Tenant's Oc- 
oiifMtioy. I A landlord, who, during the term 
of the tenancy, makes considerable repairs 
to the property leased, which interfere with 
the occupancy of the tenant, may be re
strained by an interlocutory injunction. Hay
cock v. Pacuud, 7 Q. P. It. 240.

Landlord and Tenant — Stopping of 
Work Commenced by Landlord — City By
law — Suspension of Injunction.]—Where 
works are commenced by a proprietor on pre
mises leased, and subsequently stopped by 
injonction at the lessee's request, the injunc
tion may be suspended if it is proved that 
the city, in virtue of its by-laws, would be 
obliged to terminate the work itself, if it 
remained unfinished. Ilayeoek v. Paeaud. 
7 y. P. R. 270.

Money* Withdrawn from Business
—Deposit by stranger—Claim of right — 
Restraint on alienation pending action. 
licaird v. Carter, 3 O. W. It. 70.

Municipal Corporation — Action 
against, by ratepayer—Locus standi—Census 
enumeration — License commissioners — 
Parties. Humphries v. Village of Arthur, 
3 O. W. R. 153.

Obstruction of River — Removal — 
Dismissal of Suit — Costs — Assessment of 
Damages — Remedy at Law.]—The plaintiff 
was prevented from driving his lumber down 
a tributary of the Saint John river by the 
closing of the passage by a pier and boom 
erected by the defendant in connection with 
his saw mill, and by logs of the defendant. 
The defendant was the owner of both sides 
of the river. The suit was for a mandatory 
injunction to compel the removal of the pier, 
booms, and logs so as to open up and to 
keep open a passage for the plaintiff’s lumber, 
and for an assessment of damages. The bill 
was filed and motion heard on the 23rd May, 
two days before the passage had been opened : 
—Held, that the injunction in respect of 
future obstruction should be refused, and the 
plaintiff left to recover his damages, if any, 
in an action at law, but that the bill should 
be dismissed without costs ; the plaintiff to 
have costs of obtaining and serving an in
terim injunction obtained In the matter. 
M at son v. Patterson, 23 Occ. N. 268.

. Parties — Action — Praeiiee.]—1. In
junction proceedings can be taken against

I parties to a suit only. 2. Such suit may 
be instituted simultaneously with the appli
cation for the injunction. 3. The service of 
a petition of notice of any kind, without a 
writ, does not suffice to constitute the person 
upon whom such service is made a party 
to a suit. Purudis v. Paradis, y. R. 1!) b. 
0. 375.

Receiver — Balance of Convenience —
; Company.]—An application to continue un

til trial an interim injunction granted ex 
parte, and to appoint a permanent receivei,

: was dismissed, where the plaintiff’s right of 
j action was not entirely free from doubt, and 
! it appeared that the injury that would be 

occasioned to the defendants by the grant
ing of the injunction and the appointment 

i of a receiver, if the plaintiff ultimately failed,
I would be very great, while that which would 

result to the plaintiff by its refusal, if he 
i ultimately succeeded, would be comparatively 

small. Application of this principle to an 
! incorporated company. Reynolds v. Urgu

itar t, 5 Terr. L. R. 413.

Repetition of Slander — Public En- 
! tertainment — Imputation of Murder.]—In- j junction granted until the trial to restrain 

the defendants, who professed to be mind- 
! readers, from pretending to give information 
j at their public entertainments ns to the 

cause of the death of the plaintiff's husband, 
intimating as they had done at such enter
tainments, that he met with his death at 
the hands of a supposed friend, and thereby 
suggesting the idea that his late partner and 
the plaintiff were concerned in the matter. 
Morison v. Tussand, [1804] 1 Q. B. 671, 

j referred to. Quirk v. Dudley, 22 Occ. N.
| 388, 4 O. L. R. 532, 1 O. W. It. 637.

Return of — Acceleration.]—Vnless in 
j extraordinary circumstances n 'motion for 

the return of a writ of injunction before the 
day fixed will not be granted. Titra alt v. 

j Corporation of Wickham, 6 y. V. R. 157.

Right to — Contract — Municipal #'or- 
j parutions—Street Railways—Performance of 

lVorfc — Irreparable Injury — Malice. \ — 1.
I Where one of two parties to a contract is 

doing a thing which, by the terms of the 
contract, he has specially reserved the right 
to do, the other party to the contract is not 
entitled to an injunction to restrain the doing 
of the thing, on the ground that the work 
is proceeding in a way which inflicts more 
damage than would be caused if another 
method, more expensive, had been adopted. 
So. in the present case, tin- defendants, who 
had granted certain powers to the plaintiffs, 
but lmd reserved the right to take possession 
of the streets when necessary for road opera
tions, were not bound to adopt a more lengthy 
and expensive though less injurious method 
of performing the work. 2. In order to ob
tain an injunction in such circumstances, 
where there has been no invasion of a legal 
or equitable right, it must be established that 
irreparable injury will be caused if an in
junction be not granted. 3. A temporary 
interruption of traffic and an injurious 
method of removing the rails, causing a 
damage in the nature of a pecuniary loss, 
do not constitute an irreparable injury. 4. 
Although difficulties had existed between the 
parties, and the defendant might have de
rived satisfaction from the thought that the
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exercise of their rights would cause the plain
tiffs damage, yet malice alone does not open 
any right of action, where, as here, there 
was a real intention to accomplish the work, 
and the defendants were acting within their 
right. Montreal Park ami Inland IL IV. 
Co. v. Town of St. Lomu, (J. R. 17 S. C. 
645.

Sale of Goode-- Condition — Breach.]— 
An interlocutory injunction will he grant**! 
to enforce an agreement whereby the respond
ent purchased certain goods at a specified 
price, which agreement he deliberately vio
lated. Ozone Co. \. Lyons, 7 Q. I'. It. 05.

Sale of Property — Rescission of Con
tract — Misrepresentation.]—Where a party 
contracts to purchase property and pays an 
instalment and afterwords repudiates the con
tract and sues for rescission, the t'ourt has 
no jurisdiction to restrain by interim in
junction the vendor, who accepted the repu
diation and re-took his property, from deal
ing with it as he sees tit. Christie v. Fraser, 
24 Occ. X. 257, 10 B. O. R. 291.

Security — Alteration in Terms ■—Juris
diction of Judge — Proceedings before ano
ther Judge.]—A Judge who has granted an 
interlocutory injunction in the terms of Art. 1 
957, C.P., remains seised of the motion until 
the security preliminary to its enforcement 
is furnished. He may, consequently, sus
pend its operation, hear the parties anew, 
allow the matter to be contested, and revoke 
the order. Proceedings taken before one 
Judge may be continued before another. 
Want pole v. Lyons, (j. R. 14 K. B. 53.

Special Remedy. |—A writ of injunction 
will not be granted when the law provides 
a special remedy for the grievances com
plained of. Beauregard v. Corporation of 
Horton Falls, t! Q. P. R. 155.

Stay of Proceedings — Security for 
Costs.] — An order for security for costs 
made pursuant to Rule 1199, and issued ac
cording to Form 95, has the effect of staying 
all further proceedings until security is given ; 
and while such an order stands, it is not 
competent for the plaintiff to proceed with 
a pending motion tor an injunction against 
the defendant who has obtained the stay, but 
such motion should lie enlarged till the secur
ity is perfected. Weekes v. Underfeed Stoker 
Co. of America, 21 Ocd. N. 24, 19 P. R.

Substantial Damage — Mandatory In
junction.]—Where a trespass is being con
tinued, and substantial damage is being caus
ed. the Court will generally interfere to re
strain the further commission of the trespass, 
and may grant a mandatory injunction. 
Smith v. Public Parks Board of Portage La 
Prairie, 1 Man. L. R. 249, 1 W. L. R. 
237.

Undertaking as to Damages—Order 
for Assessment.]—Claims for small damages 
by some defendants ordered to be included In 
an order for assessment of damages by other 
defendants under an undertaking given on 
obtaining an interlocutory injunction, where 
they arose from the restraint of acts which 
the injunction was obtained to prevent the 
doing of. Wood v. Leblanc, 25 Occ. N. 00. 
3 N. R. Eq. 116.

Undertaking to Speed Trial — Brea* h
of. Ciarry v. Brodie, 1 O. W. R. 387

When Granted—Irreparable Wrong 
Remedy in Damages — Landlord anil I 
ant.J—There is no ground for the issu. >.f 
a writ of injunction except when th- wrong 
caused to the party claiming it is serious 
and irreparable and when such party has 
no other remedy in law to obtain reparation. 
2. The lessee of part of a building, wh* >m 
plains that the owner in altering another 
part of the building troubles him in his en
joyment, has a remedy in damages against 
him. as well in virtue of the relationship of 
landlord and tenant as of the relationship 
between neighbours, and in consequetn * he 
has no right to a writ of injunction. Voulus 
v. Scroggte, 6 Q. P. R. 1.

INNKEEPER.

Fire Escape Act — 'Neglect to Comply 
with — Injury to Guest — Rescue of Another 
—Volenti non fit Injuria — Contributory 
Negligence — Jury.]—Where a guest in ii 
burning hotel is injured in consequence of 
the proprietor having failed to provide the 
means of fire escape required by the Fire 
Escape Act, an action for damages will lie 
against the proprietor, notwithstanding that 
a penalty is imposed for breach of the statu
tory duty. Groves v. Lord Wimborne, 118981 
2 Q. B. 402, applied. The defence arising 
from the maxim volenti non fit injuria (the 
guest being aware of the lack of means of 
fire escape and having made no objection) 
is not applicable where the injury arises from 
a breach of a statutory duty. Baddeley v. 
Earl Granville, 19 Q. B. I>. 423, applied. 
The fact that the guest delayed his exit in 
order to rescue a fellow-guest and thereby 
lost his own chance of getting out safely, is 
not as a matter of law “ contributory negli
gence whether the plaintiff did anything 
which a person of ordinary care and skill 
would not have done in the circumstances, or 
omitted to do anything which a person of 
ordinary care and skill would have done, ami 
thereby contributed to the accident, was for 
the jury to decide. Love v. Ncir Fairvv ir 

I Corporation, 24 Occ. N. 259, 10 Bi f\ R. 
330.

Lien - Detention of Goods—Stranger*.]
1 —An innkeeper has, by virtue of Art. 1816a.
; C. C., a right of retention only in respect 

of the goods belonging to his guest, and not in 
respect of goods belonging to third persons 
whom his guest has brought into the inn. 
Taylor v. O’Brien, Q. R. 24 S. C. 407.

Lien — Expenses and Advances—com
mercial Traveller — Samples of Employer 
—Pledge.]—The lien which the law gives an 
innkeeper on the goods of his lodgers is to 
be interpreted strictly, and the Judge cannot 
enlarge it even for equitable causes. An 
innkeeper cannot hold the goods of guests 
us security for medical expenses and advances 
of money made by him to his guest to enable 
him to continue his journey. A commercial 
traveller cannot pledge his employer's samples 
as security for his personal debt. GUmour 
v. Snow, Q. R. 27 8. C. 39.

Loss of Guest's Property Deposit of—
Traveller — Negligence—Damages.]—A per-
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son who prolongs his stay at a hotel and re
mains for a month or more, is a traveller 
within the meaning of Art. 1233 (4), C.C., 
and can prove by witnesses that he left his 
luggage in the hotel. He can do this also 
by clause 1 of the same article, because a 
hotel keeper is a tradesman (commercant;, 
and the deposit of luggage a matter relating 
to trade. A hotelkeeper who places the lug
gage of a traveller in a baggage room, which ' 
is uot under lock and key and open and 
accessible to every one at all times, is guilty 1 
of negligence within the second exception of ! 
Art. 1815, C.C. The loss of luggage, in these j 
circumstances, renders him liable not only I 
for the $200 mentioned in that article, but for j 
the full value*, Judgment in Greene v. 
Windsor Hotel Co* Q. It. 20 S. C. 07, , 
affirmed. Windsor Hold Co. v. Greene, Q. j 
H. 14 K. B. 50.

Loss of Guest’s Property—Negligence 
—Contributory Negligence.]—On the plain
tiff’s arrival at Winnipeg, he delivered some 
luggage to the driver of a transfer company, 
to be taken to the defendants’ hotel, to which 
the plaintiff walked, and at which he regis
tered and was assigned a room, to which 
lie took his valise. The driver brought the 
luggage to the hotel and left it in the hall 
with other luggage, but in a place not visible 
from the office, and informed the clerk in the 
office that he had done so. The hotel was 
crowded, the city was unusually full of visi
tors. persons going to and from the hotel 
bar passed the place where the parcels were, 
and it was not in a safe place for unwatched 
luggage to be left in. The plaintiff noticed 
his parcels there about 11 o’clock the same 
night, but did not remove them or draw the 
attention of the hotel servants to them. The 
next day he noticed that the parcels were not 
in the hall, but said nothing about it until the 
third day after, when he asked for the par
cels. They could not then be fourni, and ! 
•lie presumption was that they had been stol
en. Neither the defendants nor any of their 
servants had paid any attention to the par
cels or moved them in any way :—-Held, per 
Richards, J., that the parcels got into the I 
custody of the defendants when the driver 
who brought them reported to the hotel clerk 
that he had done so ; that the plaintiff was 
justified in assuming, when he saw the parcels 
in the hall, that they were being cared for 
by the defendants, and that, when he missed i 
them the next day, he had a right to suppose 
that they had been put into the defendants’ ! 
Imggnge room ; and that he had not been 
guilty of such negligence ns to disentitle him | 
to recover their value from the defendants. 
1er Perdue. J., that the plaintiff was guilty 
of such gross negligence, in the circumstances, 
in not calling the attention of the hotel keep
ers to his parcels, when he saw them lying 
in the hall, and taking no steps to have tnem 
removed to a safer place, as to relieve dé
tendants from their common law liability 
as innkeepers. The Court being equally 
divided, the defendants’ appeal from the ver- 

"nd. judgment of a County Court in 
favour of the plaintiff was dismissed without 
coats. Uarrte v. Wright, 15 Man. L. It. 186,
1 W. L. It. 412.

INLAND revenue act.

See Revenue.

INQUEST.

See Injunction.

INSCRIPTION.

See Notice of Inscription—Trial.

INSOLVENCY.

See Bankruptcy and Insolvency,

INSPECTION.

See Discovery—Mines and Minerals.

INSPECTION OF MINES ACT.

See Master and Servant.
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I. Accident, 760.
II. Employers’ Liability, 770.

III. Fire, 770.
IV. Hail. 790.
V. Life, 791.

VI. Marine. 812.

I. Accident.

“Accidental" Death—Onus — Finding 
of jury—Notice and particulars of death — 
Waiver. Fowlie v. Ocean Accident and Guar
antee Co., 1 O. W. It. 252. 4 O. L. R. 146.

Application—Beneficiary not Named in 
Policy—Right to Proceeds—Accident Policy 
—Act for Benefit of Wives and Children.] — 
Where, through error, and unknown to the 
insured, the beneficiary mentioned in the ap
plication for insurance is not named in the 
policy, he is. nevertheless, entitled to the 
benefit of the insurance: Davies and Mills. 
JJ., dissenting. Per Sedgewick, J.—The New 
Brunswick Act for securing to wives and 
children the benefits of life insurance (55 V. 
c. 25) applies to accident insurance, as well 
as to life. Cornwall v. Halifax Banking Co.. 
22 Occ. N. 300. 32 8. C. R. 442.

Baggageman - Conditions in Policy — 
Hazardous Occupation — Voluntary Exposure 
to Danger.]—An accident policy issued to M.. 
who was insured ns a baggageman on a rail-
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wiiy, contained the following conditions : "If 
the insured is injured in any occupation or 
exposure classed by this company as more 
hazardous than that stated in said application, 
his insurance shall only be for such sums as 
the premium paid by him will purchase at 
the rates fixed for such increased hazard." 
(There was no classification of •‘exposure" 
by the company.) This insurance does not 
cover death resulting from voluntary exposure 
to unnecessary danger.” M. was killed while 
coupling cars, a duty generally performed by 
a brakesman, whose occupation was classed by 
the company as more hazardous than that 
of a baggageman :—Held, affirming the judg
ment of the Court of Appeal, 2 O. L. It. 521, 
21 Occ, N. 553, which sustained the judgment 
for the plaintiff at the trial, 32 O. K. 284. 21 
Occ. N. 7<i, that, as he was only performing 
an isolated act of coupling cars, the insured 
whs not injured in an occupation classed as 
more hazardous under the first of the above 
conditions. Held, also, that as the evidence 
shewed that the insured was in the habit of 
coupling cars frequently, and therefore would 
not consider the operation dangerous, there 
was no “ voluntary exposure to unnecessary 
danger ” within the meaning of the second 
condition. McXevin v. Canadian Railway 
Accident hnr. Co., 22 Occ. X. 223, 32 8. C. 
R. 194.

Beneficiary — Application — Incomplete 
Gift—Trust—Act to Secure to Wives and 
Children the Benefit of Life Insurance — 
Declaration.)—C. made a written application 
io an accident insurance company for $2,000 
accident insurance, the policy “ to be payable 
in case of death by accident under the provi
sions thereof to M.,” wife of the deceased. 
The company issued its policy, payable to the 
representatives or assigns of the assured. 
M.'s name was not mentioned in the policy, 
neither was there anything in it to indicate 
in any way her ns a beneficiary. M., ns ad
ministratrix of C., brought an action on the 
policy for the recovery of the $2,000. The 
action was afterwards settled by the company 
paying the $1,000 now in dispute to the ad
ministratrix in discharge of the policy. On 
an application to pass the administratrix’s 
accounts before the Judge of Probate, it was 
contended on liehalf of the creditors of C. 
that the administratrix should account for the 
$1,000 as assets of the estate, and on behalf 
of M.. that shi‘ was the sole beneficiary under 
the policy, and the money formed no part of 
C.’s estate. It appeared that it was not the 
practice of the company in a caw? of this 
kind, notwithstanding the terms of the appli
cation, to issue a policy payable to the bene
ficiary named therein, but they held themselves 
bound, in case of death, to pay the amount 
due to the beneficiary named in the applica
tion. It also appeared that 0. told M. that 
the policy was payable to her. and he gave 
it to her when he took it out. The Judge 
held that the money paid under the policy be
longed to the estate of C. From this deci
sion the administratrix appealed:—Held, that
there w;is no complete gift Inter vivos of the 
policy and fund to M. from her husband; 
and the intended gift being purely voluntary 
and incomplete, the Court would not complete 
it, anil there was no trust created and de
clared in her favour. Apart from 58 V. c. 25, 
no interest would pass to M., even had she 
been named in the policy as beneficiary, 
merely by reason of that fact, and if C.

wished such interest to pass he must have 
left the money to her by will or set lied n 
upon her during his life. The Act 58 \
25, for securing to wives and childrvo the 
benefit of life insurance, does not apply to 
accident insurance. The application < 
be said to lx* a declaration under the Act. as 
under s. t> the policy must be in exisi.-n v 
before there can be a declaration affecting ii. 
Cornwall v. Halifax Banking Co.. 3.‘. N It. 
Reps. 398.

Change in Occupation — Exposure I«
| Danger.]—An accident insurance policy in 
! favour of a railway servant, described as a 

baggageman, and employed as such at a small 
j railway station, provided that, if the insured 

were injured " in any occupation or < i 
i classed by the company as more hazardous 
i than that stated therein, the amount recover

able should be reduced in a certain propor
tion. and also that injuries resulting from 
"voluntary exposure to unnecessary danger" 
were not covered. The insured while coupling 
cars received injuries which resulted in hi y 
death, it was shewn that at a small station 
like that in question a baggageman would not 
infrequently couple cars and that the insured 
had often done this work, although not 
strictly within the scope of his employment, 
this work being as a rule done by brakesmen. 

| and the occupation of brakesman was classed 
by the defendants as more hazardous than 
that of baggageman : — Held, that hazardous 
“ occupation or exposure ” referred to in the 
policy was something of a iter miment nature, 
and that the doing of isolated acts of a more 

I hazardous nature did not change the insun-d's 
class or entitle the insurers to reduce the 
amount recoverable :—Held, also, per Armour, 
C.J.O., and Maclennan, J.A., that, as the in
sured might reasonably have thought that it 

| was his duty, to couple the cars, there was 
! not a voluntary exposure to unnecessary dan- 
i ger. But per Osier and Moss. JJ.A., that 
j there was such exposure, the act being a 

voluntary one and its danger being apparent. 
In the result the judgment of B'alconbridge. 
C.J., 32 O. II. 284. 21 Occ. N. 7<i. in favour 
ui the insured's representatives, was affirmed.

; .UvNcvin v. Canadian Railway Accident Ins. 
Co., 21 Oe. N. 503, 2 0. !.. R. 021.

Disability — “ Immediately Disable 
Causation or Time—Sotice of Accident- ('au
dition Precedent.’]—An accident policy issued 

I to the plaintiff contained a contract that "if 
I accidental injuries shall immediately, continu

ously, and wholly disable” the assured, the 
defendants would pay a weekly allowance. 

! The plaintiff was injured by accident within 
the meaning of the policy, but did nut become 
wholly disnliled from tin- effect of such ned- 

I dent until three mont Its afterwards, when he 
I notified the defendants, the insurers :—11 eld, 

that the word “ immediately " in the contract 
had relation to causation and not to time, and 

! that, the plaintiff was entitled to recover, 
j Williams v. Preferred Mutual Accident Assn., 

91 Ga. 698, and Merrill v. Travellers ins. Go., 
91 Wis. 329, distinguished. The ixtliey also 

i contained a condition that written notice must 
I be immediately given to the company at the 

office in Montreal, and “ that if in any other 
respect the conditions of this insurance are 

j disregarded all rights hereunder are forfeited 
to the corporation.” Held, that the giving or 

| notice forthwith was not thereby made a eon- 
I dition precedent to the right of recovery on
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the policy. S her a y. Ocean Accident and 
Guarantee Corporation, 21 Occ. N. 138, 32 
O. R. 411.

Information Withheld by Insured —
Previous Insurance—Cancellation or Surren
der Farts Material to Risk — Jury — Mis
direction.]— A policy of accident insurance 
was issued upon un application containing a 
warranty that the applicant had not withheld 
any information which was calculated to 
influence the decision of the directors as to 
the applicant’s eligibility for insurance, and 
also a warranty that no application ever made 
by the applicant for accident insurance had 
been declined, and no accident policy issued 
to him had been cancelled by any company. 
The plaintiff had effected previous insurance, 
which, on a settlement of a disputed claim, 
was put an end to during its currency with 
the consent of the plaintiff, but at the request 
of the company, the unearned premiums being 
returned ; Held, that the proper question 
for the jury was whether the withholding of 
this information was in fact material, and 
it was misdirection to tell the jury that tliev 
were to consider whether the plaintiff believed 
it material ; that the putting an end to the 
policy with the consent of the plaintiff was a 
surrender and not a cancellation, and was not 
a breach of the warranty that no policy issued 
to him had ever been cancelled. Smith v. 
Dominion of Canada Accident Ins. Co., 36 
N. B. Reps. 300.

Married Woman- Absence of Authorisa
tion— Void Contract—Action on, by Husband 
—Terms of Policy ]—A contract of insurance 
against accidents by a married woman, even 
one who has no community of property with 
her husband, must be authorized by the hus
band, and if such authorization is wanting the 
contract is absolutely void : arts. 177, 183, C. 
C. 2. Therefore, the husband cannot bring an 
action founded upon such contract of insur
ance. 3. In this case the policy of insurance 
upon which the action was brought, stipulated 
that the insurance company should pay an 
indemnity only in case of the assured sustain
ing bodily injury accidentally and involun
tarily while travelling by land or water. The 
assured was injured in her own house :— 
Held, that the accident did not fall within the 
scope of the policy, and therefore there was 
no right of action. Transit Ins. Co. v. Pla- 
mondon, Q. R. 13 K. R. 223.

Policy—Construction—“ Riding ” in Pub
lic Conveyance.]—A person who is Injured 
while getting into a public conveyance, after 
he has got upon the step or platform, but be
fore the vehicle has begun to move, is “riding 
as a passenger on a public conveyance ” 
within the meaning of a clause in an accident 
insurance policy containing those words. 
rotvis v. Ontario Accident Ins. Co., 21 Occ. 
N. 104. 1 O. L. R. 54.

Proofs of Lobs—Sufficiency of—li’oivcr 
Death by Accident — Finding of Jury —

ajjucncss of.]—Proofs of loss were furnished 
within the time limited by an accident policy, 
without any objection being then taken to 
their sufficiency, or further proofs asked for, 
the refusal to pay being based on the oon- 
♦kD j 1 , at the circumstances surrounding 
the death of the insured brought it within a 
clause of the policy providing against liability

where the death was by suicide, duelling, Ac., 
or from natural causes ; objection to the 
sufficiency of the proofs having been taken 
for the first time in the statement of defence 
delivered a couple of years afterwards: — 
Held, that the proofs us furnished were suffi
cient : but, in any event objection to their 
suflieieucy, or the right to call for further 
proofs, was waived. Hy the policy, the death 
was required to be by accidental bodily in
jury, caused by violent external moans ; while 
by s. 152 of the Insurance Act, R. 8. O. 
c. 203, which is to be read with the policy, 
“ accident " is defined as any bodily Injury 
occasioned by external force or agency, and 
happening without the direct intent of the 
person injured, or happening ns the direct 
result of his intentional act, such act not 
amounting to violent or negligent exposure 
to unnecessary danger. The finding of the 
jury was that there was no evidence to satisfy 
them that the deceased came to his death by 
his own hand, but that he came to his death 
by external injury unknown to them :—Held, 
that the finding was too vague to be con
strued us a finding of accidental death ; and a 
new trial was directed. Fowlie v. Ocean 
Accident and Guarantee Corporation, 22 Occ, 
X. L>80, 4 O. L. It. 146. Affirmed 33 8. C. It. 
253.

II. Employers’ Liability.

Condition of Policy — Breach — Avoid
ance of policy. Dominion Paving and Con
tracting Co. v. employers' Liability .4##iir- 
ance Corpn., 5 O. W. R. 400.

Sec Master and Servant — Principal 
and Surety.

111. Fire.

Agreement as to Loss Refusal to Arbi
trate—Adjustment — Conditions of Policy — 
Waiver—Evidence.]—By a contract of insur
ance against fire made between the plaintiff 
and defendants, it was provided that in case 
of disaster the amount of the damages should 
be determined by agreement between the com
pany and the assured, or by arbitration ; that 
the assured should, whenever demanded, pro
duce for examination to any person appointed 
by the company anything which remained <«f 
the insured property damaged or not damage 
that he should also produce for examinai) n 
to any person appointed by the company ; îy- 
thing which remained of the insured pre rty 
damaged or not damaged : that lie shoo’ ' also 
prodwe for examination his books. aces, 
or other papers, or certified copies if the 
originals were destroyed : that the company 
should not be considered to have waived any 
condition unless the waiver should be clearly 
expressed in writing and signed by an agent 
of the company. A fire having partly de
stroyed the insured property, the manager of 
the defendants himself visited the place, and 
the plaintiff having proj*osed to him to sub
mit the settlement of his indemnity claim to 
arbitrators, the manager answered that he did 
not wish to have arbitration, and asked the 
plaintiff to prepare for him a statement of his 
loss and send it to him, adding that if it was
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satisfactory he would pay it. lie told him 
Ht the same time that he could clean up the 
place and continue hia business. The plaintiff 
prepared a statement. and. at the request of 
the manager, made his claim in writing. The 
manager submitted this claim to adjusters, 
and they went to the premises of the plaintiff 
to make an examination of his losses, hut 
the plaintiff refused to shew them the damaged 
goods, which were for the most part still in 
his possession, saying that everything Imd 
been cleaned up and that no further state
ment of the damages could be made. The 
defendants then refused to pay, hut did not 
allege that the account of the plaintiff was too 
large ; and that the contract of insurance 
being in its nature commercial, oral evidence 
was admissible to prove the facts ; and to 
do so was not to let in evidence to contradict 
a writing or to violate the condition of the 
imliey which required a waiver in writing of 
the conditions of the contract, for the policy 
provided for a settlement by agreement, and 
the plaintiff was able to prove such agreement 
by witnesses. 2. In view of the refusal of 
the manager of the defendants to submit the 
settlement of the claim to arbitrators, and his 
proposition that the plaintiff should himself 
prepare a statement of his loss, the plaintiff 
could not be required to exhibit to the ad
justers the damaged goods. Duffy v. St. 
Laurent Fire Assurance Co., Q. R. 23 S. C. 
181.

Application—Diagram of building—^mis
sion from—Agent. It all v. Farmers' Central 
Mutual Fire Ins. Co., 1 O. W. R. 108.

Application — Untrue Statement — Ma
teriality— Statutory Condition.]—In an appli
cation for insurance against lire, to the ques- 
iion “Have you ever had any property <i" 
stroyed by fire?" the applicant answered, 
yes. “ Give date of fire. and. if insured, 
name of company interested.” “ 1802. Na
tional and London and Lancashire.” The evi
dence shewed that there was a fire on the 
applicant's property in 1882, and two fires 
in 1892, and the insurance granted on this 
application was on property which replaced 
that destroyed by the latter fires:—Held, re
versing the judgment in 35 N. S. Reps. 488, 
that the above questions were material to the 
risk, and the answers untrue. The first statu
tory condition, therefore, precluded recovery 
on tlie policy. Western Assurance Co. v. 
Harrison, 33 H. C. It. 473.

Apportionment of Loss — Concurrent 
policy. Davidson v. Insurance Co. of North 
America, 2 O. W. R. 621.

Apprehension of Incendiary Danger
— Application Filed in by Local Agent — 
Untrue Answer.]—An application for insur
ance on the contents of a barn contained the 
question, “ Is there any incendiary danger 
threatened or apprehended,” to which the 
answer was, “ No.” The plaintiff, who had 
not previously carried any insurance, stated 
that he effected the insurance, having learned 
that the owner of the barn had placed a high 
insurance on it, as well as on tin* adjacent 
dwelling-house. This was told by the plain
tiff to the company's agent, wlu> filled In the 
application and the answers to the questions. 
The application was then signed by the appli
cant, who was not an illiterate man, but lie 
did not rend over the application, and was

not told that the question had been answered 
, in the negative:—Held, that the plaintiff was 
! bound by the answer to the question, hs in 
; sorted in the application, it being material to 
i the risk, and that it was untrue, t o tIn 
j reasonable inference was that the apprehen

sion of Incendiary danger us a fact exist oil. 
I Graham v. Ontario Mutual Ins. Co., 14 « i.

It. 358, and Cbatillon v. Canadian Mutual 
i Fire Ins. Co., 27 C. P. 450, considered ami 
1 commented on. Qua1 re, whether the inquiry 

raised by the question was not as to tile 
1 apprehension of the applicant of incendiary 

danger, and not whether, as a fact, any iiio-ii- 
diary danger was to be apprehended. i\ - Ini 
v. British America Assurance Co., 21 Occ. \ 
117, 32 O. It. 376.

Assignment of Poliof — Formalities
Notice to insurer» 1émission Rt ■

I lion of Value of Goods Insured—Fraud Un- 
: disclosed Insurance—Proof of Claim—Time- -

Wainer,]—h. transfer of a contrat 
ance, by a private writing made in duplicate, 
signed by the transferor and tranafei 
the presence of two witnesses, is good and 

j valid. 2. The admission of the debtor that lie- 
received a duplicate of such transfer is a 
sufficient signifieation (1571, C. .1.

! An estimate by the insured in round figures 
i of the value of the stock, at the time of tin- 

application, should not be considered a ground 
j of nullity, unless it contains such an exagger- 
I ntion as creates a suspicion of fraudulent in- 
| tention. 4. The fact that an interim receipt 
: had issued for an insurance in another oom- 
| pany, which insurance was afterwards de- 
I dined by that company, does not establish 

a plea of undisclosed insurance. 5. The time 
limit for furnishing statement of loss is 
waived by n letter from the company to the 

| insured, dated after the expiration of the de- 
I lay, and enclosjng a blank form of |silky in 
: order that the insured might know exactly 

what it was necessary that he should do.
I Western Assurance Co. v. Garland. Q. It. 12 

K. R. 630.

Cancellation—Notice — Statutory Condi
tions.]—The insured sent to the company his 

I iiollcy with an indorsed surrender clause exe- 
j oute<i, and a letter asking that the insurance 
I lie terminated and the unearned proportion 
' of the premium repaid. Owing to its mis

direction by the insured, the letter was delay
ed in the post office and did not reach the com
pany till the morning after the insured prop
erty had been destroyed by fire:—Held, that 

I the letter did not take effect from the time of 
its being posted, but only from the time of 
its receipt, and that the relationship of the 

! parties had been so changed by the occurrence 
of the tire before its receipt that the attempt
ed surrender did not operate, and therefore 
the company were liable for the loss. Judg
ment in 22 Occ. X. 258, 4 O. L. It. 123. 1 
O. W. It. 411, affirmed. Skillings v. Royal 
Ins. Co.. 23 Occ. N. 294. 2 O. XV. It. 128, 
761, 6 O. L. R. 401.

Cancellation of Policies — Proi>osal —
Acceptance—Return of premiums. Armstrong 
v. Lancashire Ins. Co., 2 O. W. It. BOO, 8 0

Condition — Certificate of Magistrates — 
Waiver—Proofs of Loss.]—A policy of fire 
insurance contained n condition requiring u 
assured, in case of loss, to procure a certm-
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cate as to the matters contained in the state
ment of loss under the hands of two magis
trates most contiguous to the place «»*' the 
lire. A further condition provided that no 
condition should be deemed to have been 
waived unless the waiver was expressed in 
writing indorsed on the policy :—Held, per 
Tuck. t'.J.. Haningtou, Barker, and Gregory, 
.1,1., that the production of the certificate of 
the magistrates most contiguous to the place 
ctf lire was a condition precedent to the 
assured's right to recover. Per Landry and 
Mclioed, J.J., that the magistrate most con
tiguous qualified to act is the most contiguous 
within the meaning of the condition, though 
not the nearest in point of distance to the 
place of the fire. Per Curiam, that if there 
could be a waiver under the condition with
out indorsement on the policy, the accept
ance of the proof of loss by the company, 
without objection, was not a waiver. Leblanc 
v. Commercial Union Inn. t'o., 35 N. B. Heps.tus.

Conditions—Limitation of Rink—Amount 
nl Lons—Arbitration.]—1. Where it is a con
dition of the policy that the total insurance 
on each item of the property insured shall 
not exceed two-thirds of the cash value of 
such item, and that notice shall be given of 
all previous insurance effected by the insured 
on the same property, and it appears that the 
insurance exceeds two-thirds of the cash value, 
and that other insurance, on two items, to 
the amount of $100, exists without having 
been declared to the company, the policy is 
void. 2. The condition that, in case of a 
loss by fire, the amount of the damages shall 
he determined by arbitrators, and that no 
action shall lie brought until the amount of 
the loss is so determined is a legal condition. 
l’liantnd v. Lancashire Inn. Co., U. It. 18 S. 
V. 35.

Conditions—Prior Insurance — Abandon- 
mint — Subsequent Insurance—Interim Re
ceipt—Estoppel]—B., having a policy of in
surance for $2,000 in the M. Co., wrote to 
1*.. a sub-agent of the It. Co., that he was 
going to abandon that insurance, and insure 
iu the H. Co. for about $3,000. It. gave I>. 
his note for $51 and paid him $25 in cash, 
and I), sent It. the usual interim receipt of 
the It. Co., promising the subsequent issue of 
t policy which was to be subject to the condi
tions indorsed on the receipt. One of these 
provided that the policy should lie void if 
there was any prior insurance, unless the 
consent of the company were indorsed. I). 
discounted the note and in due course ac
counted to the It. Co. for the full amount of 
tin* premium. The goods insured were de
stroyed by fire before the maturity of the 
note, which B. paid at maturity. No formal 
application for the insurance was signed by 

but a policy was made out before the fire 
and sent to 1)., who did not, however, deliver 
it to It. In actions brought upon the two 
policies by the assignees of B. :—Held, that 
lis statement that lie was going to abandon 
the insurance iu the M. Co. was not merely 
an expression of intention, but was a term 
•>r condition that affected the very existence 
°f *be proposed insurance in the It. Co., which 
was not to become effective until that condi
tion was fulfilled, and, as B. never did so 
abandon, there never was any effective insur- 
f|lltV\in |VS KO°ds in the It. Co. ; and therefore 
tne M. Co. could not set up the conditional 
contract of insurance in the It. Co. ns a

breach of the statutory condition against a 
subsequent insurance. Commercial Union 
Assce. Co. v. Temple. 21» 8. C. It. 21 Mi, and 
Western Assce. Co. v. Temple. 21 8. C. It. 
373. followed. Wliitla v. Royal Ins. Vo., 
W'hitla v. Manitoba Année. Co.. 22 Occ. X. 61», 
72. 266, 14 Mau. L. It. IK).

Conditions - / 'nor Insurance—Subsequent 
/ nsitrunce—Substitution of Policies—I in plied 
Assent—Adjustment of Loss — Waiver.] — 

I In an application for insurance, particulars of 
prior insurance in two other companies of 
$4,000 in each company were given, but iu 
the jiolicy in question prior insurance for 
only $4,000 was assented to, neither company 

‘ beii g named. The defendants pleaded as a 
1 breach of the statutory conditions non-dis- 
j closure of prior insurance for $4,000 iu one 
! of the two companies :—Held, that the plea 
! must be read strictly and without amendment, 
| and that so read the assent in the policy to 
! insurance of $4,000 might 1 ■<! as an

assent to the prior insurance complained of in 
j the plea ; and semble, that, had the defendants 
! not intended to assent to the prior insurance 

of $8,000, they would have been bound under 
the second statutory condition to point out 
iu writing the particulars wherein the policy 
differed from the application. Held, also, that 
to a subsequent insurance for $4.000, in an
other company, in substitution for a prior in
surance to that amount in one of the two 
companies mentioned in the application, the 
assent of the defendants was not necessary. 

I Assent, express or implied, to subsequent iu- 
1 surnnee is sufficient even if given after the 

loss has occurred. In this case such assent 
I was held to be sufficiently shewn by the do- 
! fendants joining in the adjustment of the loss 

and allowing the insured to accept from the 
j subsequent insurers their proportion of the 
! loss ns so adjusted. Mutchmor v. Waterloo 

Mutual Fire Ins. Co., 22 Occ. X. 406, 4 O L. 
It. 000, 1 O. W. It. 067.

Conditions — Sale and Unconditional 
Owner — Mortgagor — Other Insurance — 

I F stoppe!.]—A policy of fire insurance con
tained a condition that if the insured were 
not the sole and unconditional owner of the 
property, the policy should be void. At the 
time the policy was issued there was a mort
gage on the property for a small amount, the 
existence of which was not disclosed to the 
insurance company by the plaintiff, who in
sured as owner :—Held, that the mortgage 
did not avoid the jioliey under the condition. 
Another condition of the policy was that i»- 

; should become void if the assured had r 
should obtain any other insurance on lue 
property. While the policy was in force, the 
insured’s son, without his knowledge, applied 
to another insurance company for a policy 
on the same property, but, before he was noti- 

i tied of the acceptance of his application, the 
I property was destroyed by fire :—Held, fol- 
j lowing Commercial Union Assurance Co. v. 

Temple, 20 S. C. H. 200, that the policy was 
not avoided :—Held, also, that the plaintiff 
was not. under the circumstances arising at 
the trial, estopped by his admission in the 

j declaration from claiming that there was no 
| other insurance. Temple v. Western Assur

ance Co., 21 Occ. N. 427, 31 8. C. R. 373.

Conditions — Subsc<iuent Insurance — 
i Destruction of Property Insured—-Sole Otrn- 
I er—Mortgagor—Pleading. I A policy of in- 
1 su ranee against fire contained the following

ZZ
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condition : “If the assured have or shall here
after obtain any other policy or agreement 
for insurance, whether valid or not. on the | 
property above mentioned, or any part there
of, . . this policy shall become void, t
unless consent in writing by the company be 
indorsed hereon —Held, following Commer- ! 
cial Union Assoc. Co. v. Temple, 21) S. C. It. 
206, that where additional insurance was ap
plied for. but not accepted until after the 
property was destroyed by lire, the condition 
had no application. A mortgagor is the “sole 
and unconditional owner” of property within 
the meaning of a condition in a policy of 
insurance against tire stipulating that the 
policy shall become void if the assured is 
not the sole and unconditional owner of the 
property insured. The policy also contained 
a condition that it should become void if any 
building intended to be insured stood on 
grounds not owned in fee simple by the as
sured. The land upon which the buildings 
insured stood was subject to a mortgage :— 
Held, that the defence that the lauds were 
not owned in fee simple by the asured mort
gagor was not available under a plea charg
ing that the plaintiff had been guilty of mis
representation in the application for insur
ance, in that he stated that the property in
sured was not mortgaged or otherwise in- 
cumbered, whereas, etc., it was mortgaged. 
Temple v. Western Assce. Co., 35 N. B. Reps. 
171.

Conditions — Variation — Requirements 
of Insurance Vet—Imperative Provisions— 
Exception in body of Policy—Negativing in 
Pleading—Proofs of Loss—Interest — Value 
of Insured Property.]—In an action uiton a 
lire insurance policy, it appeared that at the 
lime of the loss a portion of the plaintiff’s 
note given for the premium was unpaid, and 
the defendants relied upon a condition in
dorsed on the policy that the company should 
not be liable in such a case. What purported 
to be the statutory conditions prescribed by 
the Fire Insurance Policy Act, R. S. M. c. 
itl). were printed on the back of the policy, 
and, following these, under the heading “Vari
ations in conditions.” were several other con
ditions. including the one relied on, printed 
in ink of a different colour, but in type ap
parently of the same size as that of the sta
tutory conditions from the words found in 
the statute, and the heading prescribed by s. 
4 of the Act was omitted :—Held, that the 
requirements of the statute were inoperative, 
and the plaintiff was not bound by the con
dition on which the defendants relied. Sly 
v. Ottawa Agricultural Co., 25 C. P. 28. 
Sands v. Standard Ins. Co., 27 Gr. 1(57, and 
Bellagh v. Royal Mutual Fire Ins. Co., 5 A. 
It. 87, followed. 2. The i>olicy stated in the 
body of it that the defendants were not re
sponsible for loss by prairie fires : — Held, 
that this qualification was a condition of the 
insurance within the meaning of the Act, 
and should have been set forth in the man
ner prescribed for non-statutory conditions, 
which it was not. and in pleading the plain
tiff was not bound to negative it. 3. The de
fendants objected at the trial to the suffi
ciency of the proofs of claim, but they had 
not notified the plaintiff in writing that his 
proof was objected to:—Held, that under s. 
2 of the Act. they could not now take ad
vantage of any defect in the proofs. 4. The 
plaintiff was entitled under 3 & 4 Wm. IV. 
c. 42, s. 21). to interest on the insurance 
money, but only from the expiration of thirty

days from the time he sent in his correct, 
and completed proofs of loss. 5. The ins.n 
was not precluded from shewing what the 
real value of the property .insured was by the 
fact that he had, under peculiar cinun.- 
stances, offered to sell it for less than the 
amount for which it was insured. Ore u v. 
Manitoba Assurance Co., 21 Occ. X. 3»jn i:j 
Man. L. R. 396.

Conditions Waiver—Acts of Officers.] 
—A fire insurance company cannot !><• ptv 
sinned to have waived a condition precedent 
to an action on a policy ou account <>t un
authorized acts of its officers. 11 yd< L
faivre, 32 S. C. R. 474.

Conditions of Policy — Double Insur
ance—Application--Representation and MV- 
rantics- Substituted Insurance — Condition 
Precedent—Lapse—Estoppel.]—B.. desiring
to abandon his insurance against lire with 
the Manitoba Assurance (Jo., and in lieu 
thereof, to effect insurance on the same pro 
perty with the Royal Insurance Co., wrote 
to the local agent of the latter company stat
ing his intention and asking to have a'policy 
in the “Royal" in substitution for his ex
isting insurance in the “Manitoba.” On re
ceiving an application and payment of the 
premium, the agent issued an interim re
ceipt to B. insuring the property pending 
issue of a policy, and forwarded the appli
cation and the premium, with his report, to 
" s company’s head office in Montreal, when' 
the enclosures were received and retained. 
The interim receipt contained a condition for 
non-liability in case of prior insurance un
less with the company's written assent, hut 
it did not in any way refer to the existing 
insurance with the Manitoba Assurance Co. 
Before receipt of a policy from the “Royal." 
and while the interim receipt was still in 
force, the property insured was destroyed by 
fire, and B. had not in the meantime form
ally abandoned his policy with the Manitoba 
Assurance Co. The latter policy was condi
tioned to lapse in case of subsequent addi
tional insurance without the consent of the 
company. B. filed claims with both com
panies, which were resisted, and lie subse
quently assigned his rights to the plaintiffs, 
by whom actions were brought against both 
companies Held, reversing both judgments 
appealed from, 14 Man. L. R. 90. 22 Occ. N. 
(59. 72. 2(56, that, as the Royal Insurance 
Company had been informed, through their 
agent, of the prior insurance by B. when 
effecting the substituted insurance, they must 
be assumed to have undertaken the risk, not
withstanding that such prior insurance had 
not been formally abandoned, and that the 
Manitoba Assurance Co. were relieved from 
liability by reason of such substituted insur
ance being taken without their consent : and 
both companies did not deprive him or ms 
assignees of the right to recover against tne 
company liable upon the risk. M hit hi v. 
Manitoba Assurance Co., Whitlu v. ltayin- 
Ins. Co.. 24 Occ. N. Ill : Manitoba A*'""»* 
Co. v. WMtla. Royal Ins. Co. v. Whtth. .54 
S. C. It. 191.

Contract — Authority of Agent -- Sub- 
agent—Notice of Termination of Authority.|

! —Delegatus non potest delegare. Therefore 
tlfe defendants were held not bound by a 
policy signed by the general manager an 
countersigned in the name of one who 
been their agent, by one of his clerks, b
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without any authorization by him, even 
though ili«‘ insured may not have known of 
the cessation of the agency. The policy con
tained a stipulation that it should be valid 
only when countersigned by the duly author
ized ageut of the company. W alkcrville 
Match Co. v. Scottish Union Co., 24 Occ. 
N 8, U O. L. R. 074. 1 O. W. R. 047. 2 O. 
W. R. 1016.

Contract - Lex Loci — Lex Fori — 
/Vie ipal and Agent —Payment of Premium

h /'rim Receipt—Repudiation of Acts of 
tiub-ogent.]—The lex fori must lie presumed 
in be the law governing a contract, unless the 
lex loci be proved to be different. The ap
pointment of a local agent of a lire insurance 
company is one in the nature of a delectus 
personas and he cannot delegate his authority 
nor bind his principal through the medium 
of n sub-agent. Summers v. Commercial Un
ion Assurance Co., (5 S. C. R. 19, followed. 
The local agent of a lire insurance company 
was authorized to affect interim insurances 
by issuing interim receipts, countersigned by 
himself, on the payment of the premiums in 
cash. He employed a canvasser to solicit in
surances, who pretended to effect an insur
ance on behalf of the company by issuing an 
interim receipt countersigned by him ( the 
canvasser) as agent for the company, taking 
a promissory note payable in three months 
to his own order for the amount of the pre
mium :—Held, that the canvasser could not 
bind the company by a contract on the terms 
he assumed to make, as the agent himself 
had no such authority :—Held, further, that, 
even if the agent might, be said to have power 
to appoint a sub-agent for the purpose of so
liciting insurances, the employment of the 
canvasser for that purpose did not confer 
authority to conclude contracts, to sign in
terim receipts, nor to receive premiums for 
insurances. Canadian Fire Insurance Co. v. 
Robinson. 22 Occ. N. 8, 31 8. C. R. 488.

Contract — uValid in Canada”—Policy 
in Company not Licensed in Canada—Pre
mium.]—A contract to procure fire insurance 
is some office valid in Canada, means, in 
■“une company licensed to do business in Can
ada. and a premium paid under such a con
tract may be recovered back, as upon a fail
ure of consideration, if the insurance is ef
fected without the knowledge of the insured 
in a company not so licensed. Barrett v. 
Elliott. 24 Occ. N. 344. 10 R. C. R. 461.

Contract of Re-insurance Trade Cus
tom—Conditions—“ Rider ” to Policy—Limi- 
1ation of Actions — Commencement of Pre
scription.]—A contract of re-insurance con
sisted of a blank form of policy of 6re in
surance in ordinary use, with a “rider” at
tached sotting forth the conditions of re-in- 
Mirnneo. The policy contained a clause pro
viding that no action should be maintainable 
i hereon unless commenced within twelve 
months next after the fire. The “rider” pro- 
' I'led that the re-insurance should be subject 
to the same risks, conditions, valuations, pri
vileges. mode of settlement, etc., ns the ori
ginal policy, and that loss, if any, should be 
payable ten days after presentation of proofs 
ir P.ayment by the company so re-insured :— 
Held, reversing the judgment appealed from, 
Virouard and Nesbitt, J.T.. dissenting, that 
mere was no incongruity between the limita
tion of twelve months in the form of the

main policy and the condition in the rider* 
agreement us to claims for re-insurance, and, 
consequently, that the action for recovery of 
the amount of the re-insurance was yeseribed 
by the conventional limitation ot twelve 
months from the date of the lire occasioning 
the loss. Victoria Montreal Fire Ins. Co. v. 
Home Ins. Co., 25 Occ. N. 3. 35 S. f. It. 208.

Failure to State Prior Insurance—
Renewal of Policy—Effect of.]—Where, at 
the time of effecting an insurance against fire, 
there was a prior insurance in force, and no 
statement thereof was made, either in the 
application of policy issued thereon, the re
newal of such policy, without any such state
ment being then made—such prior insurance 
having then expired—does not validate the 
policy, for the renewal constitutes merely a 
continuation of the policy, and not u new 
insurance. Agricultural Havings and Loan 
Co. V. Liverpool and London and Globe Ins. 
Co., 21 Occ. N. 124, 32 O. R. 300.

Foreign Company not Registered in 
Ontario — Cause of Action Cognizable in 
Ontario—Place of Payment—Ontario Insur
ance Act, s. US—Rule 162 (e)—Delivery of 
Policy to Agent of Assured—Prohibited Con
tract-Insurance Act, s. 85.1 — Defendants 
were incorporated under the laws of the 
State of Delaware, and their home office was 
at Wilmington, in that State, but the pre
sident and secretary reside in Chicago, where 
'll" policy was executed. George Wilson & 
Co., of St. Catharines, applied for this policy 
through one Nairn, an insurance broker car
rying on business in Montreal. According 
to the evidence of the president of defend
ants, taken icier commission, Nairn was not 
an agent of defendants, nor had they any 
agent or officer in Ontario or any part of 
Canada. By order of a Divisional Court 
(3 O. W. R. 372 it was directed that de
fendants should I 11 lowed to enter n condi
tional appearam and, that plaintiffs “ do 
prove at the tri of this action a cause of 
action upon > ii they are entitled to sue 
the defende ithin the province of On
tario. No of payment was named in
the policy n Clark v. Union Fire Ins. Co
lt) I». R. ..... 0 O. R. 223. it was decided 
that where no place of payment was men
tioned in the policy it must be assumed that 
the place of payment was where the head 
office of the company was situated. The evi
dence bearing upon the delivery of the policy 
consisted of that of the assured. Wilson, who 
swore that he received the policy through the 
mail from Nairn, and the evidence of the 
president of defendants that the policy was 
delivered to the assured’s agent, Mr. Nairn. 
The evidence does not disclose whether such 
delivery was made personally in Chicago or 
by mail in Montreal Held, that the provi
sion in s. 143 of the Ontario Insurance Act, 
R. S. O. 1897 c. 203, ns to committing a 
policy to the post office “to be delivered or 
handed over to the assured, his assign or 
agent in Ontario” contemplates a committing 
to the post office of the policy by the insurer, 
addressed to the insured, his assign or agent 
in Ontario, and does not contemplate circum
stances such ns those in this case. Further, 
that the provision in such event that the 
moneys should be payable at the office of the 
chief officer or agent in Ontario, shews that 
the section was intended to apply to com
panies having an officer or agent in Ontario, 
and not to a company which has in no way



779 INSURANCE. 780

brought itself or its business within the limits 
of Ontario. There was no evidence of any 
request or authority from defendants to Nairn 
to forward the policy to Wilson, and there
fore the plaintiffs have failed to shew that 
the policy in question was. by or with the 
authority of defendants, committed to the 
l>ost office to be delivered or handed over to 
the assured, his assign or agent in Ontario, 
and therefore plaintiffs have failed to prove 
a cause of action upon which they are entitled 
to sue in Ontario. The address of the in
sured was not given in the policy, which sim
ply insures “George W'ilsou & Co." for the 
term of one year against loss by fire, to the 
amount of $1.000, to the jfroperty therein de
scribed, located at St. Catharines, Ontario, 
Canada, loss, if any, payable to the Quebec 
hank; and there was nothing in the evidence 
to shew that defendants knew that W'ilsou & 
Co. resided at St. Catharines. Even if it 
Were intended by defendants that the policy 
should be delivered to the insured at St. 
Catharines, within the meaning of s. 143, then 
the plaintiffs have not proved a cause of ac
tion for which they are entitled to sue within 
Ontario. Action dismissed with costs. Bur- 
son v. derm un Union Insurance Co., 0 O. 
W. R. 21. 10 O. L. It. 238.

Illegal Contract — Bawdy-house.] — 
Insurance upon the furniture in a house of 
ill-fame is an illegal and immoral contract 
which the Court will not enforce. Bruneaa 
v. Lalibertc. Q. It. 19 S. C. 425.

Insurable Interest — Unpaid Vendor.] 
—An unpaid vendor who, by agreement with 
his vendee, has insured the property sold, 
may recover its full value in case of loss, 
though his interest may be limited, if, when 
he effected the insurance, he intended to pro
tect the interest of the vendee as well as his 
own. The fact that the vendor is not the 
sole owner need not be stated in the policy 
nor disclosed to the insurer. Judgment in 
2<1 A. R. 277, 19 Occ. N. 207, reversed, and 
that in 29 <>. R. 394, 18 Or. N. 179, re
stored. Keefer v. Phtrnix Ins. Co. of Hart
ford. 21 Occ. N. 221. 31 S. C. It. 144.

Interim Receipt — Immaterial varia
tion in policy—Prior insurance not assented 
to—Insurance in plaintiff’s name—Mortgagee 
—Agent—Ratification. Coleman v. Economi
cal Mutual Fire In*. Co., 4 O. W. R. 466, 
5 O. W. R. 79.

Interim Receipt — Agent. Powers of— 
Premium.]—On the 21st April, 1900. I). and 
C. applied for a policy of insurance for 
$5,000 upon their property, and an interim 
receipt, signed by one of the company’s agents, 
was given to them on the same day. Ac
cording to this receipt the property in ques
tion was thereby insured for thirty days from 
the date thereof, unless the policy was sooner 
delivered, or notice was given that the appli
cation was declined by the company; the re
ceipt also provided that any loss payable un
der the policy should be paid to R„ who held 
a mortgage on the property. The property 
was destroyed by the great fire of the 26th 
April. 1900. The company refused to pay 
the claim thus made, upon the ground that 
no premium had ever been received, and also 
upon the ground that the person who signed 
the receipt was not a duly authorized agent: 
—Held, that the agent who signed the re
ceipt was at the time a duly recognized agent

I of the company: and that the company was 
bound by the receipt, although no premium 

I had actually been paid. Canadian Fin 
j Co. v. Robinson, 21 Occ. N. 443.

Interim Receipt —• Estoppel statu- 
' tory Condition* — R. S. (). 1X91 c. ».
; 168.]—The plaintiffs, through an agent of the 
I defendants, orally applied on the 7th Nou-m- 
I her, 1901, for an insurance for one year, and 

the defendants accepted the risk for urn- > ,n 
- at a premium of $33.60, and gave an inter - 
I im receipt, which, however, provided in terms 

that the insurance should la- for 30 days only. 
! On the 30th November, 1901, the phi in tiffs 
I paid a full year’s premiut . to the agent, and 

believed themselves insured for the whole 
vear. According to his usual course f ileal- 

! ing with the defendants, the agent did not 
! pay over the premium to the latter till the 
1 20th January, 1902, and the defendants in

cepted it, knowing for what it was paid. 
I They did not, however, issue a policy and 

after the fire had occurred repudiate ! lia- 
I bility, on the ground that they had on . in- 
: sured the plaintiffs for 30 days :—Held," that 
I the defendants were liable, for, if they in- 
j tended to treat the insurance as terminated 
j at the end of 30 days, it was their plain duty 
| to have so informed the plaintiffs, and n 
I turned them a proper proportion of the pre- 
j mium paid ; and not having done so they 

were legally, ns well as morally, liable both 
| by virtue of the second statutory condition, 

R. S. O. 1897 c. 208, s. 168 (2i. and nU 
i on the ground of estoppel. Coulter v. Equity 

Fire In*. Co., 24 Occ. N. 88, 7 O. L. R. IStl. 
j 3 O. W. It. 194, 4 O. W. R. 383.

Misstatement as to Vaine of Goods
Insured—Circumstances material to risk 

I False representation—Mistake of agent 0o« 
of goods. Eaerett v. Perth Mutual Fire Ins. 
Co., Perth Mutual Fire Ins. Co. v. Eaerett, 
2 O. W. It. 1011.

Mortgage — Covenant to Insure - ho**
1 Payable to Mortgagee—Appraise nu at—8ta- 
| tutorg Condition—Notice.] —Where a policy 
j of fire insurance, not containing any mort- 
j gage or subrogation clause, nor any direct 
j agreement with the mortgagee, is effected by 
: a mortgagor pursuant to a covenant in the 
j mortgage, and by the policy the loss, if any.
I is made payable to the mortgagee as his in- 
| terest may appear, an appraisement of the 
! loss under statutory condition 16 of the In

surance Act. R. S. O. 1807 c. 203. s. 168, is, 
in the absence of fraud or collusion, binding 
on the mortgagee, although he has not been 

| consulted in or notified of the appraisement.
' In such a case the mortgagee can sue the 

insurance company in his own name for the 
1 amount due under tin* policy. Greet v. Citi- 
I zens Ins. Co., 27 Gr. 121. 5 A. R. Ô96. fol

lowed. Haslem v. Equity Fire lux. « 24
Occ. N. .340, 8 O. L. It. 246. 3 O. W. 1L 614.

Mortgage — Machinery - Vendor'» Lien 
; —Priorities — Subrogation.]—Under >/on- 

tract with the owner of a mill and machinery 
! which was subject to two mortgages, each 

containing a covenant to insure, the plaintiffs 
took out the machinery, replacing ii with new 

| machinery, reserving a lien for thy balance 
! of the price, the lien agreement providing that 
j the mill-owner should insure the machinery 
i for the plaintiffs’ benefit. Before any further 
! insurance was effected, the mill and mnvlun- 
| cry were destroyed by fire :—Held, upon the 
I evidence, Maclennan, J.A., dissenting, that
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the second mortgagees had consented to the 
purchase of the new machinery upon the 
terms specified, and, as a result of that find
ing. that the plaintiffs were entitled, subject 
to the mortgagee's claim, to payment of the 
insurance money on the machinery, and to 
be subrogated to the first mortgagee's rights 
against the land to the extent to which that 
insurance money was exhausted by him. 
Judgment in 31 O. It. 142. 1!> Occ. X. 38». 
affirmed. Goldie ami McCulloch Co. v. Hank 
of Hamilton, 21 Occ. X. 18, 27 A. It. 619.

Mortgagor and Mortgagee—Release of 
Equity of Redemption—Cessation of Mort
gagor's Interest.]—H., who had made a mort
gage under the Short F< ms Act on certain 
lands to the plaintiff, sun, mortgage contain
ing a covenant to insure the mortgaged prem
ises. effected thereon an insurance against 
fire. On the face of the policy was this in
dorsement : "Loss, if any. payable to (the 
plaintiff) as his interest may appear under 
th lortgage.” The interest having become 
in urrear. II. made a deed to the plaintiff, 
whereby he granted, released, and confirmed 
unto the plaintiff the said mortgaged lands, 
without the consent of the insurance coin- 
puny having been obtained therefor. The 
premises having been subsequently destroyed 
by lire :—Held, that the plaintiff was not 
entitled to the insurance moneys, for (1) the 
fact of the conveyance made by II. to the 
plaintiff whereby he ceased to have any in
terest at the time of the fire, was a good 
answer to the claim; and (2) such convey
ance constituted a breach of the fourth statu
tory condition, which provided against the 
insured premises being assigned without the 
insurance company's consent. Pinhep v. 
Mercantile Fire Ins. Co., 21 Occ. N. 52(5, 
2 0. L. K. 21H5.

Mutual Company—Assessnient—Default 
—Forfeiture—Motive—Receipt of Arrears.,] 
—The forfeiture decreed by Art. 5321, It. S. 
Q., against the assured in a mutual insur
ance company who has neglected to pay his 
assessments within six months from their 
falling due, cannot be enforced by the com
pany until they have given to the assured a 
notice subsequent to the notice required to 
make the assessment exigible, notifying him 
that in default of payment within the time 
specified he will be foreclosed of his right to 
indemnify against loss ; and more especially 
so when the company have accepted, after 
the expiration of the time, payment of prem
iums in urrear. Thirot v. Mut nul Fire As- 
furance Co. of Montmagny. Q. It. 10 Q. It.

Mutual Contract—Alienation of Goods 
Insured—Conditions.] — The purchaser of 
movables insured in a mutual insurance com
pany. cannot, in case of their destruction 
by fire, have recourse against the company, 
mi!'-- he has complied with all the condi
tion! of s, 5307. R. 8. Q. Mass v. Mutual 
Ijre Assurance Co. of Canada. G Q. V. R.

Mutual Contract — Assessments—De
posit Motes—Lien.]—To secure payment of 
llif assessments charged upon the deposit 
notes of members of mutual fire insurance 
companies, in the counties of the province of 
Vuebec. these companies have a special privi
lege only on the chattels of the assured; and

as to their lauds simply an ordinary hypo
thèque. taking rank after the date of the de
posit note, and not a privilege taking rank 
after the municipal taxes. Cantwell v. Wilks, 
Q. It. 26 8. C. 14».

Mutual Contract —t'ntrue Reprcsenta- 
\ tion—Title—Material Statement—Sketch on 
| Policy.]—In a contract of mutual fire in- 
; surance, where the application forms part of 

the contract, representations in the applicn- 
| tion as to the title of the insured are to be 

strictly interpreted, and the rules of ordinary 
: tire insurance do nut apply. So, where the 
! insured stated in the application that he was 
| owner of the immovable sought to he in- 
; sured. whereas his father-in-law was the re

gistered owner, his pretension that he was 
j the real owner, and that his father-in-law 

was merely his agent in respect of the prop- 
j erty, could not avail, and the contract was 
i absolutely null and void. 2. Where the in- 
! sured has made a material false statement 
I in his application, as to one of the subjects 
j insured, the whole contract is void. 3. An 
I inadvertent misstatement by the insured, in 
| his application, as to the name of the com- 
j pany in which an insurance existed, is im- 
! material, and will not avoid the contract. 

4. The insured is not bound by sketches or 
additions made by the company’s agents on 
the back of the policy, after he signed the 
same. Lambert v. La Foncière Compagnie. 

' d'Assurancc centre le Feu. Q. R. 25 8. ('.

Mutual Plan—1 nnnal Renewal—Pro
posai for Increased Premium—Mon-aecep- 

| tance—Condition Payment in Adiuncr—
Delivery of Receipt—Waiver.]—On the 31st 

| October, 18»8. the defendants issued their 
policy on the mutual plan to the plaintiffs 
for an insurance of $20,000 upon their prop
erty, and on the 31st October, 18»». a fur- 

| ther policy for $10,000. The policies pro- 
! vided for insurances for one year and “dur- 
! ing such further period or periods for which 
j the assured shall from time to time have 

paid in advance the renewal premium or pre
miums required by the company, and for 
which the company shall have issued a re
newal receipt or receipts.” The plaintiffs 
paid the premiums in 18»8. 18»». and 190», 
but not in advance. On the 28th October. 
1901. the executive officer of the defendant* 
wrote to the idnintiffs enclosing renewal 
receipts and asking the plaintiffs to remit 
the amounts of the cash premiums. The rates 
being higher, some correspondence ensued, 
and on the Kith November, 1901, when a fire 
took place, the plaintiffs had not paid the 
cash premiums. The rates being higher, some 
correspondence ensued, and on the Kith Nov
ember. 1901. when a lire took place, the 
plaintiffs had not paid the cash premiums 
nor signed premium notes. The defendants 
reinsured their risk as soon as the premiums 
became payable, and had not cancelled these 
reinsurances down to the time of the trial: 
—Held, that no contract existed between 
the plaintiffs and defendants for an insur
ance for the year beginning on the 31st Octo
ber. 1901. Semble, that if the plaintiffs had 
unqualifiedly accepted the renewal terms, the 
condition providing for payment in advance 
of the cash premium would have been waived ; 
for the intention of the defendants in deliv
ering the receipt, where the money had not 
in fact been paid, was to keep the policy in 
force and to give the plaintiffs credit for
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the amount. Doherty v. Millers and Manu
facturers Insurance Co., 22 Oce. N. 295, 4 ; 
O. L. K. 303. 1 O. W. R. 457. Affirmed on 
ground that there had been no renewal of 
contract of insurance, 2 O. W. R. 211, 6 O.
I* R. 78.

Oral Application—Authority of Agents 
—Ownership of Goods Insured—Insurable ' 
Interest—Lessees—Notice to Agents—Policy ! 
Differing from Application—Statutory Con
dition 10—Estoppel from Application—Statu- > 
tory Condition 2—Reformation of Policy.]— 
Appeal by defendants from judgment of 1 
Teetzel, J., in favour of plaintiffs in action j 
to recover $2,500. the amount of loss which 1 
plaintiffs sustained by the destruction by 
fire of certain machinery which was on their 
premises at the time when the fire occurred, 
and against the loss by fire of which, as | 
plaintiffs alleged, defendants had contracted ! 
to indemnify them to the extent of $2,500. I 
The application for the insurance was made I 
on 3rd February, 1903, and was for an in- J 
surance for one year: it was oral: one of the ! 
application forms of defendants was partly j 
tilled up by the agents and signed in the 
name of plaintiffs, per G. S.. which are the j 
initials of a member of the firm of R. | 
Stewart & Son, the agents. This was done 
without the knowledge, consent, or authority j 
of plaintiffs. In the policy the property j 
insured was stated as being held by assured 
ns owners.” The latter statement did not 
appear in the application form. . . . All
the proper tv was destroyed by tire during the 
currency or the policy, and this action was 
brought to recover $2,500, the amount in
sured. The only defence made was, that 
plaintiffs were not, by reason of the 10th 
statutory condition, entitled to recover for the 
loss in respect of the 3 machines, because, 
as it is pleaded, they were owned by a per 
sou other than plaintiffs, and the interest 
of plaintiffs in them was not stated in or 
upon the policy :—Held, plaintiffs had an 
insurable interest in the property at the 
time of the fire to the extent of at least 
$2,500, and the 2nd statutory condition : 
“After application for insurance it shall be 
deemed that any policy sent to the assured 
is intended to be i’i accordance with the 
terms of the application, unless the com
pany point out in writing the particulars 
wherein the policy differs from the applica
tion,” and there was no reason for confining 
the operation of this condition to a written 
application. Davidson v. Waterloo Mutual 
Fire Ins. Co.. 5 O. W. R. 204. 9 O. L. R. 
394.

Oral Contract—Interim Receipt—Estop
pel—Statutory Conditions—R. S. O. 1897 c. 
208. s. 768.1—The plaintiffs, through an 
agent of the defendants orally applied on the 
7th November, 1901, for an insurance for one 
year, and the defendants accepted the risk 
for one year at a premium of $33.60, and 
gave an interim receipt, which, however, pro 
vided in terms that the insurance should be 
for 30 days only. On the 30th November, 
1901, the plaintiffs paid a full year's pre
mium to the agent and believed themselves 
insured the whole year. According to his 
usual course of dealing with the defendants 
the agent did not pay over the premium to 
the latter till the 20th January, 1902, and 
the defendants accepted it knowing for what 
it was paid. They did not, however, issue

a policy, and after the tire occurred repudi
ated liability on the ground that they had 
only insured the plaintiffs for 30 days. ' Held, 
defendants liable, for if they intended to 
treat the insurance as terminated at the end 
of 30 days it was their duty to have so in
formed the plaintiffs and returned them a

Eroper portion of the premium paid, and not 
aving done so they were legally, as well 
as morally liable both by virtue of the second 

statutory condition, R. 8. O. 1807 2(«.
s. 108 (2) and also on the ground of estop
pel. Coulter v. Equity Fire Ins. Co., 24 Occ. 
N. 88. 7 O. L. It. 180. 3 O. W. R. 194. 
Affirmed 25 Occ. N. 30, 4 O. W. R. 38.';. 9 
O. L. R. 35.

Policy—Application — Misrepresentation 
—Ownership—Agent.]—An application for 
insurance made by the plaintiff contained the 
following question : “Are you the owner of 
the land on which the above described build
ing stands?” Before the written answer to 
this was put down the plaintiff told M.. the 
defendants’ agent, that he was not the owner 
of the land, but that the building stood on 
the highway. Whereupon M. said : “We will 
put it down as yours,” and. with the consent 
of the plaintiff, wrote “Yes” as the answer 
to the question. The application contained 
this provision also : “If the agent of the 
company fills up or signs this application, 
he will in that case be the agent of the ap
plicant and not the agent of the company." 
The jury found that the house stood on the 
highway :—Held, in an action on the policy 
(Tuck, O.J., and VanWart, J., dissenting), 
that, notwithstanding the foregoing provision, 
the verbal communication made to M., the 
agent, must be taken as if made to the com
pany, and. therefore, there was no misrepre
sentation on the part of the plaintiff. The 
first condition in the policy was as follows : 
“If an application, survey, plan, or descrip
tion of the property herein insured is re
ferred to in this policy, such application, 
survey, plan, or description shall be consid
ered a part of this contract, etc.” The only 
reference to the application in the policy was 
as follows : “Situate on the north side of the 
(ireat Road from Dalhousie to Bathurst, in 
the Parish of Durham. Restigouehe County, 
N. B., as per diagram filed with application. 
The diagram was on the back of the appli
cation, but it was not put there until after 
the plaintiff had igned it. The presumption 
was that it was so put there by M., the com
pany’s agent:—Held (Tuck, O.J.. and Van 
Wart. J., dissenting), that, as the diagram 
was treated as a separate piede of paper, 
the words of reference in the policy were 
not sufficient to incorporate into it the whole 
application. La Bell v. Norwich l .non Ftre 
Ins. Co., 34 N. B. Reps. 515. Reversed. 
Nonrich. etc.. Co. V. Le Bell, 19 Occ. N. 
239. 29 8. C. R. 470.

Policy—Conditions — Subsequent Insur
ance—Benefit of Another.]—The appellant 
agreed to sell a property to L. with n condi
tion that L. should insure it against nre m 
favour of the appellant, for $800. I* did 
so with the respondents, whose policy con
tained a condition that it should become void 
if the assured then had, or afterwards ob
tained. another policy upon the c-ame prop
erty. A fire took place, and at the time or it 
L. had another fire insurance upon the prop
erty, without the knowledge or consent or tor 
respondents, but to the knowledge of tn
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appellant :—Held, that the breach of the con
dition made the policy void. 2. The state
ment in the policy that it is in favour of a 
third person is subject, as regards the lat
ter, to the conditi-- which the policy con
tains; the insir ot being subjected to 
other obligation ..in those which he has 
assumed by his contract. Aligner v. St. 
Lawrence Fire Ins. Co., Q. R. 10 Q. B. 122.

Policy—Form of—“Co-insurance” Clause 
—Statutory Conditions — Variations.] — A 
policy of tire insurance issued on the 2nd 
January, 1880, contained the clause known as 
the “co-insurance clause” (requiring the in
sured to keep the property covered by other 
policies to at least seventy-five per cent, of 
its value;, printed under the heading “var
iations in conditions,” as prescribed by ss. 
115 and 116 of U. 8. Ü. 1887 c. 167 Held, 
affirming the judgments in 27 A. R. 373, 20 
Occ. N. 297. 29 O. R. 696, 18 Occ. N. 361, 
that, whether or not the alteration intro
duced into the policy was of the nature of a 
variation of any particular statutory con
dition, or in addition to statutory conditions, 
the clause was neither unjust nor unreason
ably and that it formed part of the contract 
of insurance to the same extent as the statu
tory conditions indorsed on the policy would 
have, if the alteration hud been printed there
in. Eckhardt v. Lancashire Insurance Co., 
21 Occ. N. 136, 31 8. C. R. 72.

Policy on Goods—Partial Loss—Other 
Insurance—Proportionate payment—Condi
tions of Policy — Construction—Overvalua
tion. —The insurance was upon goods valued 
in the application at $15,000. The policy was 
dated the 11th June, 1902, and the fire occur
red on the 12th July following, with a loss 
nf $0,250. The defendants’ policy was for 
$3,000 ; there was other insurance to the 
amount of $7,000; and the total value of the 
goods at the time of the fire was $9,274.62. 
Statutory condition No. 9 provided that “in 
the event of any other insurance on the 
property herein described having been as- 
seated to as aforesaid, then this company 
shall, if such other insurance remains in 
force, on the happening of any loss or dam
age, only be liable for the payment of a rat
able proportion of such loss or damage, with
out inference to the dates of the different 
policies.” A special condition was indorsed 
on the policy as follows : “The assured shall 
not lie entitled to recover from this com
pany more than two-thirds of the- actual cash 
value of any building, and in case of further 
insurance then only the ratable proportion 
of such two-thirds of the actual cash value, 
unless more than such two-thirds value, as 
represented in the application, shall have been 
insured, in which case the company shall be 
liable for such proportion of the actual value 
a? the amount insured bears to the value 
given in the application. In the case of prop
erty insured being found, by arbitration or 
otherwise, to have been overvalued in the ap
plication for this policy, the company shall he 
liable l in the absence of fraud) for such 
proportion of the actual value as the amount 
insured bears to the value given in the appli
cation Held, that the special condition 
«'as inapplicable to the case of a partial 
less, and that the plaintiff was entitled to 
recover from the defendants three-tenths of 
the amount of his loss, in accordance with 
"tatutory condition No. 9. Eacrett v. Gore 
District Mutual Ins. Co.. 24 Occ. N. 7. 6 O. 
L- R. r*92, 2 O. XV. R. 1009.

Proofs of Loss—Delay—Conditions of 
; Policy—Estoppel—Ownership of Property. 

Baker V. Royal Ins. Co., 1 O. W. R. 294.

Proof of Loss—Condition—Waiver—De
lay—Agent—Adjuster.]—A condition of the 

, policy required that proof of loss "shall be 
i made by the assured.” The son of the as- 
j su red tilled in and signed the statement of 
j loss, under the general authority of a notar- 
: ial power of attorney :—Held, that this was 
j a sufficient compliance with the condition 

of the policy. 2. Where the insurer retains 
the proof of loss, without objection as to its 
sufficiency, for more than sixty days before 

I action taken, the company will lie considered 
to have waived the condition which requires 
;i delay of sixty days after filing claim before 
the institution of suit ; and the fact that a 
blank in the statement was filled in. at the 
request of the company, within the period 
of sixty days before suit, will not affect the 
right of action. 3. The condition which re
quires proof of loss to be furnished within 
thirty days after the fire may be waived 
either expressly or impliedly ; and the as
sured is hold to be relieved from this condi
tion if the presentation of the claim has been 
delayed by the company’s investigation of 
the loss, or if the representations of the 
company’s authorized agents have led the 
assured to understand that compliance with 
this condition will not be required. 4. While 
adjusters of fire losses are not, as a general 
rule, agents of the companies under an auth
ority sufficient to make their statements 
binding upon the companies for whom they 
act, yet an adjuster may become a duly auth
orized agent of the company by the course 
of procedure in a particular case, e.g., where 

| the adjuster was the only medium of com- 
] munication after the fire between the eom- 
| pauy and the assured, and was engaged by 
| the company to look over the proofs, advise 
i as to a settlement. &c. Western Assce. Co. 

v. Pharand. Q. R. Il K. B. 144.

[ Provincial Company—Goods out of the
I Province — Application — Concealment —• 
! Transfer of Debt—Notice to Debtor.]—A 

company incorporated by the Legislature of 
Quebec * to carry on insurance business in 
that province may insure, in that province, 
merchandise whicn is out of the province. 
?.. The fact that the assured has not disclosed 
that he has contracted to keep for a creditor 
everything that he receives, and to transfer 
to him the policy of insurance, if desired, 
does not constitute a concealment which an
nuls the contract of insurance. 3. Notice of 
the transfer of a debt should he given in 
such a way that the debtor shall have no 
doubt that "it is the assignee who is now his 
creditor, and notice given by means of the de
livery of an unauthentic copy of the instru
ment of transfer is insufficient to vest the 
claim in the assignee as against the debtor. 
Bmk of Toronto v. St. Lawrence Fire Ins. 
Co.. Q. R. 19 8. C. 434.

Re-insurance — Condition — Warranty 
—Breach—Change material to risk. Equity 
Fire Ins. Co. v. Merchants Fire Ins. Co.. 2 
O. W. R. 820.

Renewal Premiums — Non-payment— 
Non-existence of contract — Delivery of re
ceipt—Meaning of. Doherty , v. Millers' and 
Manufacturers' Ins. Co., 1 O. W. R. 457, 
4 O. !.. R. 308.
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Renewal- - /‘nor Insurance—Action—Par

ties—Mortgage.]—The renewal, as it is com
monly called, of a contract of insurance is 
not a renewal or extension of the original 
contract, hat a new contract based, as far as 
applicable, upon the original application and 
in accordance with the policy issued in pur
suance thereof. Where, therefore, at the 
time of such a new contract by way of re
newal, no prior insurance is in force, the 
insurance is not avoided, although when the 
original contract was entered into prior in
surance was in force, and this fact was not 
disclosed. Judgment of Hose, ,7., 32 O. R. 
369. ante 124, reversed. Mortgagees to whom 
by a policy the loss is made payable as their 
interest may appear, have a right of action 
upon the policy in their own name against the 
insurers, and are entitled to enforce pay
ment to the extent of their interest. Agricul
tural Savings and Loan Co. v. Liner pool and 
London and (llobc Ins. Co., 21 Oec. N. 582.

Representation—Denying Precious Fires 
—Materiality—Conditions of Policy.]—One 
who was insured against lire, who had been 
burned out three times, in answer to the com
pany’s agent said that he had only had one 
fire :—Held, that this reply was material to 
the risk and invalidated the policy. 2. That 
the following clause, “and the said applicant 
hereby covenants and agrees to and with 
the company that the foregoing is a just, 
true, and full exposition of all the facts and 
circumstances in regard to the condition, 
situation, and value of the property to be in
sured, so far as the same are known to the 
applicant and are material to the risk, and 
agrees and consente that the same lie held to 
form the basis of the liability of the com
pany, ami shall form a part and be a con
dition of the insurance contract,” does not 
constitute an absolute warranty, but the re
plies given by the assured amount only to 
warranties by virtue of this clause in so far 
as they are material to the risk. Gillis v. 
Canada Fire Assurance Co.. Q. R. 26 S. C. 
166.

Rights of Hypothecary Creditor—
Default of Owner.]—An hypothecary creditor 
has a real right in an insured immovable, 
which right is an interest capable of insur
ance. 2. If the insurance of the immovable 
is made payable to this hypothecary creditor, 
or is transferred to him, such creditor becomes 
the true assured ; be is not an ordinary trans
feree of a purely personal claim, but he is 
the assured just as if he were co-proprietor 
par indivis of the immovable itself, and as 
such he retains his rights even when the as
signor has lost his by default. Migver v. 
St. Lawrence Fire Ins. Co.. Q. R. 17 8. C.

Right to Insurance Moneys—Hypothe
cary Claims—Priorities.]—An hypothecary 
creditor, whose debtor has undertaken to in
sure against fire the buildings erected on 
the hypothecated lands, is not entitled to re
ceive the amount of the insurance ( become 
due by reason of a fire), in preference to 
one in whose favour the policy has been is
sued. and who has, against the same debtor, 
a vendor's claim guaranteed by a first hypo
thec, and a claim upon written instruments, 
the amount of which, added to that of the 
hypothec, is greater than the sum insured. 
Davies v. Valiquette, 4 Q. P. R. 106.

Specific Goode — Substituted Goods— 
Construction of Policy—Termination of In
surance—Notice — Reinsurance—Breach of 
Warranty—Limitation of Actions—Statu fury 
Condition—Unjust and Unreasonable Vann 
tion.]—The policy of plaintiffs bears date 
24th February, 18519. and was for a term of 
one year. The property insured was de
scribed in it as “120 sacks of green coffee 
while stored in the 3-storey patent roofed 
building occupied by the assured situate 37 
and 30 iMlhousie street', Brantford. On- 

, tario.” The policy was. in pursuance of one 
of its terms, renewed in each ef the years 
1900, 1901, and 1902. The loss was made 

1 payable to the Bank of British North Amer
ica. The business of the Snow Drift Vo. was 

| that of dealers in coffees, spices, extracts, and 
j other articles. They carried insurance on 
! their general stock for a considerable amount.

besides the policy on the green coffee. The 
| reason for effecting the Insurance of 4th Feb

ruary, 1899, on the green coffee, was that 
the Snow Drift Co. had exceeded their line 

j of credit with their bankers, the Itanl of 
j British North America, who required secur- 
| ity, and the means adopted to give the secur

ity was the effecting of this insurance, and 
i providing by the policy that the loss should 
I be payable to the bank. A fire occurred on 

18th September, 1902. which resulted in the 
j total destruction of the whole of the com- 
: pony’s stock in trade, including the green 
| coffee. . . . The loss on it was .$1.321 at
! the lowest ; ... it is more likely that

the loss exceeded $2.000 :—• Held, such in
surance was not for the specific 120 bags of 
green coffee, but for any 120 similar bags of 
green <*offee. The assured hud, on 10th 8ep- 
tember, 1903. written t<> the agenti at Bi in
ford of plaintiffs in the following tenus : 
“In reference to policy 2958. in amount 
$2,000, held by the Bank of British North 
America, on 120 bags ■ of coffee, we wish to 

: cancel this policy and have you give us a 
I new one for $1,000, as there are now only 
; 50 bags of coffee in stock —Held, the letter 
; was not such a written notice ns the con

dition relied on refers to. It was only an in
timation of the intention of the assured to 
terminate the insurance if and when there 
was substituted for it a new policy for 
$1.000; to that nlaintiffs never agreed, and it 
was never done. . . . It was contended
lastly that, as the action was not begun until 
more than 6 months after the loss occurred, 
it was barred, and condition 22. n« varied 
by the indorsement on defendants' imliey, was 
relied on in support of that contention Held, 
the variation of the statutory condition 22 
which defendants attempted to impose upon 
the assured, by reducing the time allowed 
for bringing an action, from 1 year to o 

; months, to be both unjust and unreasonable. 
Merchants' Fire Ins. Co. v. Equity hire 
Ins. Co.. 5 O. W. R. 27. 9 O. L. R. 241.

Standing Timber- Property along Une 
of Railway Damaged by l'ire from Ungmes 
—Property in Foreign Country—Powers of 
Ontario Insurance Company to f usure—Ap
plication of Policy to other Property—I a lot
it y of Policy—Statute of Foreign Country— 
Mistake.] — “Ottawn Fire Insurance Com- 

i panv, head office, Ottawa, Canada, in con
sideration of $5,000 insured the Canadian 
Pacific Railway Company against loss or 
damage by fire to the amount of $75.000 on 
nil claims for loss or damage caused by loco
motives to property located in the state
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ot Mail»1, not including that of the assured, 
—Held, defendants issued a policy upon such 
property ns they could insure in which the 
plaintiffs had an insurable interest by the 
effect of a statute of the State of Maine, and 
that the policy was valid and covered the 
risk intended to be covered as evidenced by 
the policy of insurance in question. Canadian 
l-arifie It. W Co. v. Ottawa Fire In». Co.. 
5 0. W. R. 406, 9 O. L. It. 493.

Variations in Statutory Conditions
—Printing of Conspicuous Type—Com
pliance with Statute—-Existence of Incum
brance—Failure to Disclose—Materiality— 
input and I n ren non able Variation—Alter
ation in Risk—Notice to Loral Agent—Var
iation Requiring Notice to Company—Just 
mid Reasonable Variation—Policy Avoided.] 

-Indorsed upon a policy were the statutory 
conditions, with certain variations printed 
Mow iu red ink. One of the variations was 
as follows : "Any incumbrance by way of 
mortgage . . . shall be deemed ‘material
to be made known to the company,' within 
the provisions of the first statutory condi
tion —Held, defendant company had failed 
to make out their defence on this branch of 
the ease. By another variation it was pro
vided that "the words 'or its local agent in 
the 3rd statutory condition are struck out. 
and whenever the words ‘agent' or ‘author
ized agent' occur elsewhere in the said statu
tory conditions, such agent or authorized 
agent shall be held to mean the company’s 
secretary only:”—Held, this to he a just 
and reasonable variation. The particular 
company had between 400 and 600 local 
agents in all.—Held, when a company had 
their head office in the province, and had no 
general agents away from their head office, 
but local agents having limited duties to 
perform, it is not unjust or unreasonable in 
their stipulating that notice of an imi»ortant 
change hi the character of the risk should be 
communicated to their head office, particu
larly a> the 23rd statutory condition per
mits it to be given by the sending of a regis
tered letter to the head office of the company. 
und the address for the purpose is printed 
on the back of the policy. The plaintiff made 
a material alteration in the risk by substi
tuting steam for water power ; that she did 
not give notice in writing to defendants ; and 
»hc could not recover upon this policy. 
Lonnt v. London Mutual Fire Inn. Co., ft O. 
J- R 344, 6 O. XV. It. M. 9 O. L. It. 549,

Void Policy — R me irai — Mortgage 
Chump.J—By s. 197 of the Ontario Insur
ance Act, a mercantile risk can only lie in
sured for one year and may be renewed by 
a renewal receipt instead of a new policy : 
--Held, reversing the judgment of the Court 
"'Appeal. 3 O. L. It. 127, 21 Occ. N. 582. 
and restoring that at the trial, 32 O. It. 309, 
-1 Occ. N. 124. (iirouard, J.. dissenting that 
tne renewal is not a new contract of insur
ance. Therefore, where the original policy 
was void for non-disclosure of prior insur- 
uÜÜÜlk Î r,n‘'wal was likewise a nullity, 
'nough the prior insurance had ceased to ex
ist in the interval. Per (iirouard, J., that 
« sT?”1 WBs a npw contract, which was
avowed by nondisclosure of the concealment 
tk tbe *PP"c*tion for the original policy. 
St roortgage clause attached to a policy 
•5k?*fir*nce against fire, which provided that 

ne insurance as to the Interest only of the

I mortgagees therein shall not be invalidated 
! by any act or neglect of the ^mortgagor or 

owner of the property insured," &<•.. applies 
only to acts of the mortgagor after the policy 
comes into operation, and cannot lie invoked 
as against the concealment of material facts 
by the mortgagor in his application for the 
policy. Quaere, would the mortgage clause 
entitle the mortgagee to bring an action in 
his own name alone on the policy? Agrieul- 

j tarai Savings and Loan Co. v. Liverpool and 
London and (/lobe Insurance Co.. 23 Occ. 
N. 133, 33 S. C. R. 94.

IV. Hail.

Mutual Compaay—Assessment of Prem
ium Notes—Discount for Prompt Payment. J 
—Action to recover the amount of an assess
ment on a premium note given by toe defen
dant for an insurance against loss by bail. 
Section 3ft of the Mutual Hail Insurance Act, 
It. S. M. c. 109, under which the plaintiffs 
were incorporated, provides that the assess- 

; incuts upon premium notes or undertakings 
; shall always be in proportion to the amounts 

of such notes or undertakings. In making 
j the assessment of five per cent, upon the 

amount of each policy, the directors added a 
i proviso that all members and policy-holders 

who should pay the full amount of the assess
ment on or before the 1st November. 1899, 
should be entitled to and should receive a 
discount of 25 per cent, upon the amount of 
such assessment :—Held, that the plaintiff 
had no power to allow a discount for. or to 
impose penalties for default in, prompt pay
ment, and lieing a mutual company, the direc
tors must strictly observe the requirements of 
the Act and preserve equality amongst the 
members in assessing them ; and that the 
effect of the resolution was really to assess 
7ft per cent, of five per cent, upon those who 
should pay before a certain date and the full 
five per cent, upon all others, and that the 
assessment was therefore void under s. 35 of 
the Act. Manitoba Farmers' Mutual Hail 
Ins. Co. v. Lindsay, 21 Occ. N. 90. 13 Man. 

! L. R. 352.

Mutual Company - Assessment of Prem
ium Notes—Withdrawal from Membership— 
Presumption of Continuance of Policy—Im
possibility of Performance of Condition.] — 
In an action by a company incorporated un
der the Mutual Hail Insurance Act, R. 8. M. 
c. 109, to recover the amount of an assessment 
imposed by resolution of the directors upon 
one of its members for the second crop season 
after the issue of the policy, it is incumbent 
on the company to shew that by the terms of 
the policy the person called on to pay the 
assessment is still n member of the company, 
and if no evidence is given to shew what the 
terms of the policy were in regard to the 
period covered by it, the action should be dis
missed. If a member of such a company is 
entitled to withdraw from membership upon 
certain conditions, including the surrender of 
the policy issued to him. he cannot exercise 
such right without surrendering the policy, al
though the loss of it has rendered it impossible 
for him to perform that condition. Croocke- 
witt v. Fletcher, 1 II. & N. 893. and Cutter 
v. Powell, 6 T. R. 320, followed. Manitoba 
Farmers’ Mutual Hail Ins. Co. v. Fisher. 22 
Occ. N. 303, 14 Man. L. R. 157
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Action for Premium Plea that Policy 
ilot in Accordance with Application—Reply— 
Willingness to Change.]—In an action by a 
life insurance company for a premium, 
where the defendant pleads that the policy 
did not comply with his application, the com
pany may, in reply, allege that the policy was 
a substantial compliance with the application, 
hut they cannot declare and pray acte of their 
willingness to effect any change that may be 
required to have the policy conform with the 
application. Mutual Life Ins. Co. of Canada 
v. McCool, 0 Q. P. It. 87.

Action on Policy — Condition as to 
Award—Application to Stay Proceedings.]— 
In an action on a policy on which was in
dorsed a condition that, in case any question 
should arise. “ it is a condition of this policy 
which the assured by the acceptance thereof 
agrees to abide by, every such difference shall 
be referred to the arbitration and decision of 
a neutral person and the decision of the arbi
trator shall be final and binding on all par
ies. and shall be conclusive evidence of the 
amount payable and it is hereby expressly 
stipulated and declared that the obtaining of 
un award by such arbitrator shall be a con
dition precedent to the liability or obligation 
of the corporation to pay or satisfy any claim ■ 
under this policy,” etc. “ Provided also chat ! 
compliance with the stipulations indorsed I 
hereon is a condition precedent to the right to j 
recover on this policy,” etc. :—Held, that no j 
action lay, nor did the amount payable under 
the policy become due, until the determina
tion of the arbitrator to be appointed under 
the agreement to refer contained in the condi
tion ; that the plaintiff could not claim under 
the policy without assenting to its terms ; and 
that the condition was not in contravention 
of s. 80 of It. S. O. c. 203. Spurrier v. La- 
Cloche. [1002] A. C. 446. followed. Nolan 
v. Ocean Accident and Guarantee Corpora
tion. 23 Occ. N. 187, 5 O. L. R. 544, 1 O. W. 
It. 77, 2 O. W. It. 08, 272.

Application — Concealment — Accident 
Policy.]—M„ in answer to a question in an 
application for insurance on his life, requiring 
him to state “ the amount of insurance you 
now carry upon your life,” gave particulars 
of all ordinary life policies, but failed to dis
close the fact that he had two accident poli
cies, on each of which $10,000 was payable 
in the event of his death by accident :—Held, 
that an accident policy is not life insurance 
within the meaning of the application, 
although such accident policy contains an 
undertaking to indemnify the insured in case 
of death by accident only. Montreal Coal 
and Towing Co. v. Metropolitan Life Ins. 
Co.. Q. It. 24 S. C. 399.

Application — Issue of Policy — Date — 
Completed Contract — Due Dates of Prem
iums.]—The initialling of an application for 
insurance by officers of an insurance company, 
though indicating acceptance of the risk, does 
not, without communication of the fact to 
the applicant, constitute any contract with 
him. If a policy is afterwards prepared, and 
the applicant informed that it is ready for 
him, this will constitute an acceptance of the 
original application ; and such policy may be 
properly antedated as of the date of the 
application. A provision in the application

and policy that the insurance shall not l>e 
binding on the company, or the policy gu into 
effect, until payment of the first premium, 
will not postpone or affect the due date* ;u 
which the respective premiums will full dm 
so as to make them different from those men
tioned in the policy. Armstrong v. /‘re. 
dent Savings Life Assce. Socy., 22 Occ. N. 
13, 2 O. L. It. 771.

Application Withdrawal before A< << 
a nee—Return of Premium — Contract — /» 
terim Receipt.]—Appeal by defendants from 
judgment of County Court of Wentworth in 
favour of plaintiff in an action for the return 
of a life insurance premium paid by plaintiff 
to defendants. On 19th May, 1904. plaintiff 
signed a written application to defendants 
for an insurance on his life of $10,000. and 
on the same day paid to the local agent of 

| defendants $31.90 and gave him his (plain- 
I tiff’s) promissory note for $300. the two sums 

making up the amount of the first annual 
premium, for which he received the company's 
receipt in full, stating : “The insurnn • will 
be in force from the date of approval of the 
application by the medical dlrectoi 
the policy should not be issued, 'lie money 
will be refunded : provided, a completed appli
cation for such insurance is made and sub
mitted to the company, at its borne office, and 
that the applicant, if he shall not receive his 
policy within 30 days from date hereof, shall 
notify the company.” On 1st June. 10U4. 
and before any acceptance by defendants of 
the offer of plaintiff which was contained in 
the application, plaintiff gave notice to de
fendants of the withdrawal of his application, 
and requested the return of the money he had 
paid and the promissory note he had given :

I —Held, that what took place between the 
! parties amounted merely to an offer by plain- 
! tiff to defendants of the risk on bis 
| the terms mentioned in the application, and 
| the payment by plaintiff of the sum required 
| to pay the first premium to Ik* applied for 

that purpose if and when the offer of plaintiff 
j should be accepted, and that defendants be

fore the application was withdrawn had 
neither accepted the risk nor bound themselves 
to do anything in consider»lion of what 
plaintiff bad done. Appeal dismissed. U en- 

! derson v. State Life Insurance Co., 5 0. W. 
R. 585, 9 O. L. R. 540.

Apportionment of Insurance Moneys
—Revocation by Will — Application of tor 

i ign Laic — Lien for Premiums. | A cou- 
I tract of life insurance entered into by a com- 
i pany whose head office is in Ontario, the pol 
| icy having issued from the head office and 
I providing for payment of the insurance money 

there, is an Ontario contract, and must be 
I interpreted and carried out in accordance 

with Ontario law, although the assur d lived 
in Manitoba and made application there to 

, a local agent for the insurance, but an as
signment of or dealing with the benefits of 
the policy made by the assured in Manitoba 
will be governed by the law of this pro
vince relating thereto. The deceased, who 
was a resident in Manitoba, insured his life 
with a company whose head office was in 
Ontario, and by the policy the insurance 
money was appropriated in favour of his 
wife, but by his will he absolutely revoked 
this appropriation and directed that tne 
money should become part of his estate and 
should be paid to his executor. Section
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of the Life Aeeurance, B. S. M. c. 88, as re
enacted by «2 4 63 V. c. 17, permits aucli 
a revocation and new disposition of the insur
ant'! money, but the corresponding statutory 
provision in Ontario (K. 8. O. 1897 c. 203, 
8. 160) forbids it:—Held, that the law of 
Manitoba must be applied to the determina
tion of the question as to the right of the 
assured to make such new disposition, and 
that the insurance money must be paid to 
the executor as part of the deceased’s estate. 
Toronto General Trust Co. v. Sewell, 17 O. 
R. 442, and Lee v. Adby, 17 Q. B. D. 
Mi, followed :—Held, also, that a will is an 
instrument in writing within the meaning 
of the Manitoba statute above referred to. 
The widow was held entitled to a charge in 
her favour for insurance premiums paid by 
her to keep the policy in force, national 
Trust Co. v. Hughes, 22 Occ. N. 101, 14 
Man. L R. 41.

Aesignment — Insurance Moneys—Ton- 
tint Life Policy — Right of Assignee to 
tided Cash Surrender Value—Declaration by 
Insured in Favour of Wife under Insurance 
Ac/.]—On 18th April, 1905, defendant as
signed all his right, title, and interest in and 
to life insurance policy No. 364,407, in the 
New York Life Insurance Company to bis 
solicitor, to whom he was at that time 
indebted to the amount of (about) $40. The 
assignment, thought absolute in form, was on 
the following conditions: The assignee was 
to apply to the company for the cash value 
of the policy, and, if the company consented 
to pay such cash value, the debt of the de
fendant to the assignee was to be deducted, 
and the balance paid to Mrs. Marshall, the 
wife of defendant. On 30th May, 1905, 
plaintiff obtained judgment for $75 debt and 
$19.22 coats against defendant. On the same 
day notice of the assignment was given by 
the assignee to the New York Life Insurance 
Company, and on the same day the assignee 
made, in writing, what purported to be a 
selection of the cash value of the policy. 
On 31st May plaintiff served an attaching 
order upon the garnishees. On 23rd June 
the assignee, the garnishees having made no 
acknowledgment of his selection, revoked in 
writing his selection of option, which revo- 
-■ation the garnishees declined to recognize. 
On 29th June, 1905, defendant made a de
claration under the Ontario Insurance Act, 
sec. 159, declaring the policy and the money 
to be derived therefrom to be for the benefit 
of his wife, subject to the assignment above 
mentioned Held, 1. That the declaration in 
favour of defendant’s wife was valid. The 
judgment of his late brother Robertson in 
Weeks v. Frawley was very strong, and, al
though this point did not come up directly 
for decision in that case, the rest of the 
Court seem to have taken no exception to 
■his remark. The wording of the statute 
seems clear and plain. The appeal will there
fore be dismissed with costs. 2. That the 
money wag not attachable. There was no 

of money or debt due or payable, the 
9me having elapsed and the selection having 
j>een made too late. The assignee a revoca
tion was communicated to the garnishees he- 
:?re their acceptance of his selection, and 
they had no right or power to prevent such 
revocation. 3. That an assignee holding a 

,®88Urance policy as security for a debt 
ould have no right to make a selection of 

ne cash surrender value, thus completely

changing the character of the security. Fis- 
ken v. Marshall, 6 O. W. R. 611, 10 O. L. 
R. 552.

Assignment of Policy — Insurable in
terest — Creditor. Decker v. Cliff, 1 O. W. 
R. 354, 419.

Assignment of Policy by Beneficiary 
Subject to Charge — Death of insured 
when renewal premium overdue-^Right of 
beneficiary or representative of insured to 
tender during days of grace—Insurance Act 
—Conduct of insurers—Dispensing with ten
der — Estoppel. Tattersall v. People’s Life 
Ins. Co., 6 O. VV. It. 756, 11 O. L. R. 
326.

Beneficiaries — Designation of—“Legal 
Heirs ” — Trust—Reservation of Power of 
Revocation — Declaration—R. 8. O. 1897 
eh. 159, sub-sec. 1—Construction of — Pre
ferred Beneficiariès — Next of Kin.J—Ap
peal by John Arthur Farley from order of 
Meredith, C.J., 5 O. W. R. 530 9 U. L. 
R. 517, declaring Mary Lawson Farley en
titled to the proceeds of an insurance policy 
in the friendly society called "The Royal 
Templars of Temperance." The policy in 
question, dated 12th September, 1901. was 
upon the life of deceased, the father-in-law of 
Mary Lawson Farley. The insured had, 
when the policy issued, designated the bene
ficiaries in these terms :—“ Harold E. Pea- 
gam, Charles R. S. Dinnick, and William W. 
Farley, executors, in trust for legal heirs.” 
At that time his sou William W. Farley was 
alive, as was also his grandson John Arthur 
Farley. No other descendants of Arthur Fur- 
ley were living in September, 1901. His son 
William predeceased him; his grandson John 
Arthur survived. In November, 1903, the 
insured executed the following memorandum : 
—“ Toronto. November, 1903. “ I. Arthur 
Farley, hereby declare that the money payable 
under the benefit certificate upon my life 
issued to me by the Royal Templars of Tem
perance, of which I am a member, shall be 
paid to my daughter-in-law Mary Lawson 
Farley for her own use and benefit. Arthur 
Farley.’ The question for determination 
was the efficacy of this memorandum, the 
appellant contending that the original de
signation was that of a preferred beneficiary, 
within R. 8. O. 1897, ch. 203. sec. 159. 
and as such irrevocable :—Held, at the time 
when the insured declared that the policy 
•should b«- payable to hie executors " In 
trust for his heirs," his son William alone 
answered that description, so far as any per
son can be said to be the heir of one living. 
Hud he survived the insured the present 
claimant, John Arthur Farley, would have 
in. statue. On the other naiad, had both 
the son William and the grandson John 
Arthur predeceased the insured, the words 
“ legal heirs ’’ would have described persons 
incapable of designation as “ preferred bene
ficiaries.’’ The provision of the Insurance 
Act referred to by the learned Chief Justice, 
R. S. O. cb. 203, sec. 2, sub.-sec. 36, puts 
the matter beyond doubt. This sub-section, 
adopted in 1897, reads as follows : “ In in
surance of the person the phrase * legal heirs ’ 
or ‘ lawful heirs ’ shall mean and include all 
the lawful surviving children of the assured : 
or, where the nssured died without lawful 
surviving children and unmarried, it shall 
mean those persons entitled to take accord-
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ing to the Statute of Distribution." Regard
ing and applying sub.-sec. 36 and reading it 
with sub.-sec. .‘if), which distinguishes between 
children and grandchildren, of an assured 
dying “ without lawful surviving children 
and unmarried," with the consequence that 
th.- phrase "legal heirs" means “ those en
titled to take under the Statute of Distribu
tions." This precludes any argument that 
“ legal heirs," so interpreted, can be deemed 
a designation of preferred beneficiaries under 
sec. 159. The appeal fails and should be 
dismissed with costs. Re Farley, 0 O. W. It. 
78. 1 O. L. It. 540.

Beneficiary — Murder uf Assured—'Lia
bility of Insurers.]—The fact that the bene
ficiary of a policy of life insurance has in
tended to assassinate, and has in fact assas
sinated. the assured, in order to obtain pay
ment of the amount of the policy, is not 
sufficient—at any rate if it is not proved that 
the assured knew of this intention when he 
insured his life, nor that the beneficiary was 
his agent in effecting such insurance—to re- 
lease the Insurer from t In- obligation to pay 
the amount of the insurance to the heirs of 
the assured ; the benefit stipulated for in fav
our of the assassin having been judicially 
declared void. Judgment in li. 16 s. C. 
53V. affirmed; Blanchet J., diss. Standard 
Life .insurance Co. v. Trudeau, Q. It. 9 Q.
II. 49V, affirmed. 31 8. C. U. 376.

Beneficiary for Value — Change of 
Beneficiary—Will—It. S. (). c. 203, ns. 151, 
160. j When a policy of insurance is payable 
to a beneficiary for value, not so named on 
the face of the policy, who is also one of 
the preferred class of beneficiaries, the as- 
su ret I cannot by his will transfer the benefit 
of the insurance to another beneficiary of 
the preferred class. Such a ease is governed 
by s. 151, and does not fall within s. 160, 
of the Insurance Act, It. 8. O. c. 203. Judg
ment of Meredith, J.. 32 O. It. 206, 20 Occ. 
N. 380, reversed. Hook v. Hook, 21 Occ. N.
III, 1 O. L. It. 8(1.

Benefit Certificate — Apportionment 
among children — Will. Re Marshall, 5 O. 
W. It. 404, 395.

Benefit Certificate—Friendly society — 
Rules — impairment of contract—Insurance 
Act — Non-observance of requirements — 
Setting out rules—Incorporation by reference 
—Action by administratrix—Suicide — In
sanity. Waller v. Independent Order of For
esters, 5 O. W. It. 16, 421.

Benefit of Wife and Children—Cer
tificate of Benefit Society—Disposition of Pro
ceeds by Will — Identification of Certificate 
—Residuary Estate—“ Including.1'']—Motion 
by executor under Rule 988 for order deter
mining a question arising under the will of 
Adam Ilarkness as to the disposition of life 
insurance moneys. The testator was the 
holder of a policy of insurance issued by the 
Ancient Order of United Workmen, payable 
to “ his order or heirs." After devising cer
tain real estate, the will contained the follow
ing clause: “(2) I give the residue of my 
property, including life insurance, to my wife 
Harriet Elizabeth, and to my two youngest 
children. Adam Wier and Andrew Edmund, 
share and share alike, it being understood 
that my wife accepts this in lieu of dower."

etc. Excluding the insurance money, the 
estate was not sufficient to pay the testators 
debts, and the question was whether the in- 

! surance money was available for creditors 
or went to the widow and two children. !{<• 
Cheesborough, 30 O. R. 639, applied —Held, 

; " the residue of my pro|>erty. including lif- 
, insurance," although not using the words 
“policy" or “certificate," makes it as cer
tain and clear as in the Cheesborough case 

j what policies or certificates of insurnuce are 
| meant, namely, any and every policy securing 

insurance on testator’s life in respect to which 
| he had a disposing or an appointing power. 

Jarman on Wills, 5th ed., p. 1060. defining 
the meaning of the words “ namely " and 
"including," says: “Namely imjiorts iuter- 

i prêtât ion. that is, indicates what is included 
I in the previous term ; but ‘ including ini- 
| ports addition, that is, indicates something 
^ not included and the same definition is

given in Stroud's Judicial Dictionary under 
title " namely." See also it-- Buncombe, ■">

I O. L. R. 510, 1 O. W. R. 153. Order made j that the widow and children are entitled t" 
the insurance moneys to the exclusion of the 
creditors. In re Ilarkness, 4 O. W. R. 533, 
25 Occ. N. 43, 8 O. L. It. 720.

Benefit Society—Beneficiaries Alter-
| ation in certificate — Paynv-nt into Court-- 
i Issue—Plaintiff in. Re Miller, 4 « ». XV. R. 

423.
Benefit Society — Beneficiary—Désigna

tion— Alteration—Privileged Class.] - The 
j designation of a beneficiary in an Ontario 
I contract of insurance can be revoked and 
I the benefit diverted to another only within 
| the limits laid down by the Ontario Iusur- j a nee Act. R. S. O. 1897. c. 203, s. 151,
1 even though the original designation of the 
i beneficiary be expressly made subject to power 

of revocation and substitution reversed, ami 
to the by-lawh of the insurers, which permit 
the desired change. Thus, in such a case, 
the attempted diversion of the benefit from a 

I beneficiary of the privileged class, to a bene- 
! ticiary not of that class, was held invalid 
\ by reason of s.-s. 3 of s. 151. Lints v. 

Lints, 23 Occ. N. 242, 6 O. L. R. 100.
Benefit Society — Beneficiary Certificate 

—Alteration of Constitution — Retroactivity 
— Internal Appeals—Domestic Person —■ 
Waiver—Cheque — Estoppel.]—Action on it 
beneficiary certificate dated the 19th October, 
1896, issued by the defendants, who were 
incorporated under the Benevolent Societies 
Act. R. 8. O. 1877 c. 167, to the plaintiff, 
conditioned, inter alia, that he should comply 
with ihi- constitution, rules, or orders gov
erning, “or that might thereafter lie enacted 
by the defendants to govern, the Order nml 
its benefit funds," and by which the de
fendants agreed that, on the plaintiff attain- 

I ing the age of 70, which he had done, they 
' would pay out of the total disability fund. 

“ in accordance with the laws governing Midi 
fund," sums not exceeding a certain amount :

I —Held, that the constitution of the defend- 
1 ants having being duly altered in 1900 in re

spect to n beneficiary claiming on the ground 
of having attained the age of 70 years, from 

| what it was in 1HÎH». when the plaintiffs 
[ certificate was issued, in such a way as to 

diminish the amount the plaintiff was enti- 
! tied to, he was nevertheless bound by th**
! alteration, and could only recover in aeeord- 
I nnce with it :—Held, also, that the plaintiff



797 INSURANCE. 798

was not bound before action to exhaust the 
intricate aeries of appeals within the society 
provided for by the rules, for, under It. S. 
0. 1897 c. 293 s. SO, every lawful claim 
against an insurance corporation under an 
insurance contract shall become legally pay
able 90 days after proper proofs of loss, and 
any rules, c-nditions, or stipulations to the 
contrary shad, us against the assured, be 
void .—Held, also, that defendants have waiv- 
,i\ a requirement of their constitution that 
the insured should sign an acceptance 
Held, also, that plaintiff was not (-stopped 
from insisting that the whole of the benefit 
was due, by reason of having accepted a 
cheque expressed to be for the full amount 
of the tirst instalment. Doidgc v. Royal 
Templar» of Temperance, 22 Oec. N. 321, 
4 t). L U. 423, 1 O. XV. It. 485.

Benefit Society — Beneficiaries—Condi
tions imposed by will — Notice to society — 
Payment into Court — Reduced amount — 
Ascertainment. Re Parish, 4 O. W. R. 
425.

Benefit Society -Beneficiary—Supposed 
Wife — “ Dependent ”—Effect of Payment 
into Court.]—The plaintiff was the wife of 
Philip Crosby, deceased, having been married 
ia 1890. In 1880 the deceased went through 
u second ceremony of marriage with the de
fendant, who did not know that she was 
marrying a man whose wife was living. In 
1900 the deceased made an indorsement on 
his certificate of insurance in a benevolent 
society, revoking his former direction as to 
payment, and directing payment to lie made 
to “Mary Ball, otherwise known ns Mary 
Crosby." The defendant was the holder 
of the certificate, and claimed the money 
usa “dependent" of deceased:—Held, that 
the defendant, having lived with the deceased, 
believing herself to be his wife, and being 
supported by him, was, under one of the rules 
of the society, No. 174. entitled to the fund 
as u "dependent" of the deceased:—Held, 
also, that although the society had not stood 
upon their strict rights, hut had paid the 
money iuto Court to he dealt with by the 
tourt, that fact did not affect the rights of 
the parties, which must be determined accord- 
ms t0 law, and not ex bhjuo et bono. Crosby 

' 22 O”- N. 324. 4 <). 1,. R. 41X1, 1 O. 
W. R. 645.

Benefit Society — Beneficiary Certifi
cate — Derignation of Beneficiaries — In- 
dortment — WÜI — Infant Children of .U- 
lured.l- A benefit society issued a beneficiary 
certificate payable to the wife of the assured 
!L“* Heath ; she died, and he then (in 
woi indorsed on the certificate a direction 

tnat payment was to be made “ to my chil- 
dren as directed by my will." The day be- 

fe Ins death (in 1902) the assured made 
a will by which he directed that the whole 
f urn estate should be divided amongst his 

cn dreo- there being both adult and infant 
LT/6"-".1" equal HImres, but made no re- 
erence whatever to the benefit certificate or 

the» «1 ™°?e*VH Payable thereunder Held, 
enfiuLi . mfant children of the assured were 

tied to the whole of the moneys, by virtue 
ue amendment made to the Insurance Act, 

ty. MW e. 21)3, «. 101, (6),
yn. e. 21. 8. 2. «.-8. (7). In re

™ R Ml °CC' N' -TO' 4 °’ L R- 3-°- 1 °-

Benefit Society — Beneficiaries—Execu
tors — Payment iuto Court. He Tidey, 4 
O. XV. R. 422.

Benefit Society — Certificate — Impo
sition by will — Identification of certificate 
—Residuary estate—“Including." Re Hark- 
ness. 4 O. W. R. 533.

Benefit Society — Certificate — Legal 
Heirs Designated by Will — Election.] — A 
certificate issued by a benevolent society to 
a married woman on the 25th October, 1892, 
provided that the benefit was to be payable 
to her “ legal heirs as designated by her will." 
She died on the 14th November, 1892, leaving 
her husband and three children her surviv
ing. By her will, dated the 30th September, 
1892. she gave specific properties and lega
cies to her husband and each of her three 
children by name, the insurance to lier exe
cutors “ for the purpose of paying thereout 
ali délits due by me, and the residue to her 
children :—lield, that the bequest of the in
surance money to the executors was inopera
tive; that it was payable to the three chil
dren as “ legal heirs designated by will 
and that the children were not bound to elect 
between the benefits specifically given to 
them and the insurance money. Griffith v. 
Ilowcs, 23. Occ. N. 169, 5 O. L. It. 439, 2 O. 
XV. R. 293.

Benefit Society—Certificate payable to 
" heirs "—Rights of widow—00 X'. c. 30. 
s. 1, s.-s. 40 — Retroactivity. Re Sons of 
England Benefit Society and Courtier, 3 O. 
XV. R. 680.

Benefit Society — Friendly Society — 
Registration — Certificate — Beneficiary — 
Change by Will — Rules — Conflict with In
surance let.]—“The Catholic Order of For
esters" were incorporated in the State of 
Illinois, and hud branches in Ontario, and 
in 1892 became registered us a friendly socie
ty in Ontario under the provisions of the In
surance Corporations Act, 1892. and had 
since kept their registry in force as a friendly 
society, and had not at any time been regis
tered as an insurance company. A member 
of one of the Ontari- brandies was the holder 
of a certificate of the" society, whereby they 
promised to pay to the defendant, a brother 
of the holder, $1,000, upon satisfactory proof 
of his death. The holder was resident in 
Ontario; the application for the certificates

is made in Ontario; and the certificate 
was delivered in Ontario. The holder made 
a will whereby he bequeathed the certificate 
to the wife of one of the plaintiffs, naming 
the plaintiffs executors: — Held, that the 
Order were legally entitled to do business in 
Ontario; that the certificate in question was 
a “contract of insurance" within the mean
ing of tlie Ontario Insurance Act. R. S. O. 
c. 203; that the rules of the Order, so far 
as they were inconsistent with the provisions 
of the Act, were modified and controlled by 
such provisions; and, therefore, the benefits 
of the certificate passed, by virtue of the 
will to the legatee, although the rules of the 
Order provided that no will should be per
mitted to control. In re Harrison. 31 O. It. 
314, followed. Gillie v. Young, 21 Occ. N. 
165. 1 O. L. R. 368.

Bequest to Infant—Executors of in
sured — Domicil — Payment into Court. 
Re Webb. 2 O. XV. R. 1<$9. 230.
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Change of Beneficiary— Incomplete in

strument—Designation by will — Validity— 
Infant—Payment into Court. Re Murray,
4 U. W. R. 281.

Change of Beneficiary -Surrendi r of 
Policy—7ssue of Paid-up Policy.]—In 1888 
the deceased was insured for $1,UUU payable 
at his death, in favour of his mother as sole 
beneficiary. In 1894 he assumed to surren
der that i>olicy in consideration of $148.62 
and a paid-up policy for $500 payable at 
his death. In the latter policy it was pro
vided that “ the sum insured is to be paid 
to (mother), or in the event of her prior 
death to (a sister), or, if the assured shall 
survive the aforesaid beneficiaries, to his 'égal 
representatives or assigns." The mother 
died in 1901, and the assured died in 1903 : 
—Held, that the sister, who had supported the 
mother for the last four years of her life 
at the request of the assured, was entitled to 
the insurance money as against the executors 
of the latter. Re Travellers Ins. Co.. Kelly 
v. McBride. 24 Uce. X. 62. 7 U. L. R. 30,
2 O. W. R. 1107.

Claim under Policy- Time for making
—Extension—Insurance Act, s. 148 (2), con
struction of. Re Fallis, 6 O. W. It. 385.

Condition—Domestic Tribunal — Renun
ciation of Right to Set-off.]—It may be sti
pulated by a policy of insurance that the 
assured shall not sue the insurance company 
until he has endeavoured to obtain justice 
through the officers of the company in the 
manner provided ter its ter laws. But no sti 
pulation will be valid which has for its object 
directly or indirectly to hinder the insured 
from having recourse to the Courts or to 
force him to go before a tribunal, even a 
voluntary one sitting in a foreign country.
2. A person may by argument renounce the 
right of set-off, but such renunciation will 
not be presumed, and must be stipulated for 
in a clear and precise manner ; in case of 
doubt as to whether there has been renun
ciation, the set-off must have effect. Dahme 
v. Supreme Court of the Order of Foresters, 
Q. R. 21 8. C. 439.

Conditions — Misrepresentation — Non
disclosure—Accident PolU'ies—Warranties — i 
Jury — New Trial.]—Unless the evidence 
so stronely predominates against the verdict 
as to lend to the conclusion that the jury 
have wilfully disregarded the evidence or 
failed to understand or appreciate it, a new 
trial ought not to be granted. On an appli
cation for life insurance, the applicant stated, 
in reply to questions ns to insurances on his 
life then in force, that he carried policies 
in several life insurance companies named, 
but did not mention two policies which he had 
in accident companies insuring him against 
death or injury from accidents. The ques
tion so answered did not specially refer to 
accident insurance, but the policy provided 
that the «tatement in the application should 
constitute warrants and form part of the 
contract: -Held, affirming the judgment, sp
iraled from, Taschereau, C.J.C., dissenting, 
that “accident insurance " is not insurance 
of the character embraced in the term “ in
surance on life ” contained in the application, 
and, consequently, that the questions had been 
sufficiently and truthfully answered, accord
ing to the natural and ordinary meaning

of the words used, and, even if the words 
used were capable of interpretation as having 
another or different meaning, ihen the lan
guage was ambiguous and the construction 
as to its meaning must be against the 
pany by which the questions were framed. 
Confederation Life Association v. Miller. 14 
S. C. R. 330, followed. Mutual Reserve 
Life Ins. Co. v. Foster, 20 Times L. 11. 715, 
referred to. Metropolitan Life Ins. c0. 
Montreal Coal and Touring Co., 25 Oce. X 
4, 35 8. C. R. 206.

Contract — Condition—Payment of Pre
mium—Delivery of Policy—Concurrent Death 
of Assured.]—The husband of the plaintiff 
had, on the 24th February, 1900, made to 
the defendant company, an applical 
insurance containing the following couditiim: 
"The policy applied for, if it is issued, will not 
«•ome into force until the premium shall have 
been actually paid to the company ami ac
cepted by it, while the person whose life is 
offered for assurance is alive and in good 
health." In making this application for in
surance the plaintiff's husband paid $4 on 
account of the premium, and, the medical 
examination having been satisfactory, the 
company issued a policy of insurance at New 
York on the 8th March, 1900, and deposited 

1 it in the post office of that city on the 1'tli 
March, addressed to its agent at Montreal, 
to whom the letter containing the policy was 
delivered upon the 10th March (a Saturday I.

! On the 8th March the plaintiff's husband 
! was seized with an illness, of which he died 

on the 10th March between 'half-past nine 
and ten o'clock in the morning. The plain
tiff afterwards offered the balance of the pre
mium to the ageut of the company, who 
fused to give her the policy :—Held, that if, 
in principle, the acceptance of the proposal 
for insurance constituted a valid contract of 
insurance (Art. 2481. C. C.)\ in this case 
the acceptance of the proposal was subject 
to the condition stated, and such condition 
not having been complied with, no contract of 
insurance existed. 2. Thai, in view of the 
condition, the deposit of the policy in the 
post office at New York did not constitute 
a delivery to the deceased. Girard v. Metro
politan Life Ins. Co.. Q. R. 20 S. C. 632.

Contract made by Minor — Plea of
Lesion.]—Action on a promissory note for 
$686.25 given in payment of the first premium 
on a policy of life insurance for $25,000. 
The defendant pleaded that he was a minor 
when Uie contract was made • that it was 
disadvantageous to him, as it absorbed nearly 
all his annual revenue; aud that as soon ns 
his tutor had heard of it he had served a 
protest on the company on the ground that 
the contract was injurious to his pupil:-- 
Held, that the defendant ,had established 
his plea, and that it was not his interest to 
have so large an insurance, especially as bis 
health was not good, and the premium took 
up nearly all of his fixed income. Action 
dismissed, but without costs, inasmuch ns 
the plaintiffs had been led into error as to 
the defendant's age, health, and financial 
circumstances. Imperial Life Ins. to. v. 
Charlcbois, 22 Occ. N. 417.

Days of Grace—Assignment of Policy &V 
Beneficiary Subject to Charge — Death of 
Insured when Renewal Premiums Overdue 
Right of Beneficiary or Representative of /«-
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mnd to Tenter during—Inauranee Act—Con- 
4net Ol 1 murera—Diapenainy *rith Tender— 
t.ttopptl. | -Appeal by the defendants from 
udgmeut of ldington, J., upon the findings 

oi a jury, in favour of plaintiff, the widow 
and administratrix of the estate of Richard 
Tattersall, for the recovery of $3,950.50, 
with interest and costs, in an action upon 
a policy of insurance on the life of the tie- 
eased. The company defend on the follow

ing grounds U) Fraudulent representations 
by Tati' 11 on application for insurance.

11,niai that plaintiff was assured that 
the policy was all right, or misled. (3) 
Statement that plaintiff was told that pre
mium had not been paid. (4.1 All liability 
aused on the death of Tattersall with over

due premium unpaid. (5) On his death, 
out possible to renew or revive policy by 
tender because no beneficiary who could make 
tender under the contract. (0) Tattersall 
having died in default, and no tender made 
by any one within 30 days from due date 
of premium, liability ceased on policy :—Held, 
ai to the matters of fact the jury found in 
favour of plaintiff’s contention, and the evi- 

> support such finding 
as right and proper. On matters of law it 
WU6 argued that there was no right to tender 
after death of assured, and if such right 

than was no beneficiary in tins 
'ise to make tender. The las' premium of 
WV.5U fell due on 10th April, 1003, and 
was not paid. The death was on 22nd 
April, 1903, intestate, and plaintiff was ad
ministratrix. On 15th December, 1002, the 
wife, in whose favour was the policy, assign
'll her interest to the husband, subject to the 
terms of an agreement referred to in the 
assignment. This was not notified to the 
insurance company till after the death. The 
policy was unsigned to the husband, in con
sideration of his granting her an annuity 
of D.6UU, on condition that if he predeceased 
bis wifi* the said policy and the proceeds 
thereof should be charged with payment of 
the said annuity. There hud been default 
»!su in the last payment of the annuity be
fore the husband's death. Indorsed on the 
policy are conditions and provisions, of which 
No*. 5 and 8 are important :—“ 5. Thirty 
days of grace will be allowed for payment 
"f renewal premiums, if the insured lie unable 

Pay them when due. . . “8. From
»uy sum payable under the policy the com
pany may deduct any lien that may he stand
ing against the policy and the balance (if 
»uyi of the yearly premium for the then 
current year. . The statute applica- 
Me to this policy provided for 30 days of 
grace during which the payment in default 
y,** ®«de by the assured or by any of 
, 6 “Seficiaries under the contract : H. S. 
o. 1897 eh. 303, see. 148 (1). The original 
potion, passed in 1803. provided that this 
Wjinent might be made “when the event upon 
y happening of which the insurance money 
***>mej Payable lias not yet happened :T’ 
M. eh. :t2, sec. 10, suh.sec. 12 (8). These 
ords. in case of life policy, exclude the right 

to renew or revive the contract by after
payment when death has happened to the 
2" ““«red. Itut this qualification wits 

ponged by the legislature in the amendment 
S’,SI" ® V. eh. 30, see. 148 (II. 
'WW*!,» now in the R. S. O. 1807 — 
1*1 q-v1. t l,e *acta disclose a case of estop- 
dn,.r *ai!?81 1 le ’I’mpooy, whereby their con- 

IBd statements, as well as the silence 
h-26

(when it was a duty to s|ieak) of the com
pany's agent, operated to mislead the plain
tiff and lull her into security during the 
currency of the days of grace : this on the 
lines indicated in Sanford v. Accidental Ins. 
Co. 2 C. B. X. 8. at pp. 287, 288. Appeal 

I dismissed with costs. Tatter»all v. Peoplca 
Life In». Co., 5 O. W. R. 307, 6 O. W. U.

I 284, 750, 0 U. L. It. Oil.

Delivery of Policy -Payment of Prc- 
mium».]—A contract for life insurance is com
plete on delivery of the policy to the insured 
and payment of the first premium. Where 
the insured, being able to read, having ample 
opportunity to examine the policy, and not 
being misled by the company as to its terms, 
nor induced not to rend it, neglects to do so, 
he cannot, after paying the premium, be 
heard to sa.v that it did not contain the terms 
of the contract agreed upon. Judgment of 
the Court of Appeal, 27 A. II. 075, 21 Occ. 
X'. 17, reversed. Moicat v. Provident Naviny*

| Life Aaaurance Society, 22 Occ. N. 221, 32 
8. C. K. 147.

Delivery of Policy — Payment of Pre
mium-Evidence.]—The production from the 
custody of representatives of the insured of 
a policy of life insurance raises a prima 
facie presumption that it was duly delivered 
and the premium paid, but where the consid
eration of the policy is therein declared to 
be the payment of the first premium upon the 
delivery of the policy, parol testimony may 
be adduced to shew that, as a matter of fact, 
the premium was not so paid, and that the 
delivery of the policy to the person therein 
named as the insured was merely provisional 
and conditional. The reception of such proof 
cannot, under the circumstances, be consider
ed as the admission of oral testimony in con
tradiction of a written instrmmiv and in the 
province of Quebec, in commercial matters, 
such evidence is admissible uud* r the pro
visions of Art. 1233, C. C. Mutual Life 
Aaaurancc Co. of Canada v. (Jiruère, 22 Occ. 
N. 276, 32 8. C R. 348.

Delivery of Policy—Time—Operation ( f 
Condition« — Jncontentahility.]—An applica
tion for life insurance, dated ldth September, 
1804, and made part of the contract, pro
vided that the issue and delivery of a policy 
in the usual form should be the only accept
ance thereof, and that the place of contract 
for all purposes should be the head office 
at Toronto. The policy issued provided that 
it should not he in force until the first pre
mium limi been paid and accepted end tie1 re 
ceipt delivered to the insured, end the attest 
ing clause stated that it was delivered at 
Toronto on the 27th September. 1804. The 
insured lived in British Columbia. The 
policy and receipt were mailed at Toronto 
on the 27th September, 1894, to the com
pany’s agent at Winnipeg, and forwarded by 
him on the let October to the insured, who 
could not have received it before the 7th 
October. The insured died on the 30th Sep
tember. 1807. The policy provided that, after 
being in force for three years, it should be 
Indisputable. The insured violated a con
dition that would have avoided the policy but 
for this clause :—Held, that the policy and 
receipt were delivered and the contract of 
insurance completed on 27th September, 1804, 
and was indisputable three days before the
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insured died. The provision ns to indis
putability covered a breach of condition made 
during the three years. North American Life 
. I ssuronvc Co. v. Elton, 33 S. C. It. 383 ; 
El tun v. North American Life Assurance Co., 
it B. C. H. 474.

Deposit with Provincial Treasurer
—Withdrawal — Action—Petition.J — In 
order to withdraw a sum of money deposited 
with the Treasurer of the Province, repre
senting the amount of a life insurance policy, 
an action must be brought ; a petition is 
not sufficient. Ex p. Lacotnbe, 6 Q. P. It. 
301.

Disposition of Proceeds of Policy—
Friendly society — Claimants—-Two wives 
both living—Dependent ” — Judgment ex 
equo et bouo. Crosby v. Ball, 4 O. L. It. 
406, 1 O. W. R. 645.

Extra Premium for Special Risk—
Non-exposure—Return of Extra Premium— 
Rules of Construction Applicable to Contract 
—Military Service.]—Policies on the lives of 
members of the fourth contingent for the war 
in South Africa were issued and accepted 
on condition of payment, iu each case, of an 
extra annual premium, “ whenever and as 
long as the occupation of the assured shall 
be that of soldier in the army of Great Brit
ain iu time of war.” Each policy also pro
vided that the assured has hereby consented 
to engage in military service in South Africa 
in the army of Great Britain, any restriction 
in the policy contract notwithstanding." The 
restrictions were against engaging in naval 
or military service without a permit and 
travelling or residing in any part of the torrid 
zone. The contingent arrived in South Afri
ca after hostilities ceased. An action was 
brought against the company for return of 
the extra premium, on the ground that the 
insured had never been soldiers of the army 
of Great Britain iu time of war : — Held, 
that the special premiums had not been earn
ed by the company, in view of the fact that 
the assured had not been exposed to the risks 
of war in South Africa, and that, therefore, 
the plaintiff was entitled to recover back 
the amount thereof. 2. In an action to re
cover from an insurance company it is sufficient 
to allege the contract, the payment of the 
premiums, and that the risk provided against 
did not occur,—without asking for the re
scission of a contract which the law treats 
as a nullity, in providing that, if the risk 
does not or cannot arise, the insurer has no 
right to claim the unpaid premiums or to 
keep them, if they have been paid ; Art. 2469, 
G. C. 3. The meaning or the intent in an 
insurance contract is to be obtained first from 
l he language employed, and if, by the settled 
rules of construction, the intent is not clear 
from the language itself, then resort is had to 
the circumstances existing at the time the 
contract v -is entered into, in order to solve 
the difficulty and dispel any obscurity. 4. If 
the terms of the policy are capable of two in
terpretations equally reasonable, the construc
tion which is most favourable to the insured 
must be adopted. As the company prepares 
the contract, and the insured is not consulted 
with regard to the form thereof, doubts with 
reference to its meaning must be solved 
against the company. 5. The clause prohibit
ing military service in time of war referred to 
above, means active service in the field as a 
soldier, and the clause allowing the men to

engage iu military service in South Africa— 
where it was known that a state ui war 
existed at the time—permitting them to join 
the army of Great Britain, indicates that the 
men were to be insured against the risks mid 
perils of war, and not against the ordinary 
dangers of a journey to South Africa, which 
were provided for iu the first agreement. h. 
The condition in the second clause limiting 
expressly the contemplated service to South 
Africa, cannot be extended so us to mean also 
the journey to South Africa, as this inter-

Krelation would be contrary to the terms used 
y the contracting parties. Provident Savings 
Life Assurance Soi-iety of New ïork v. 

Bellew, Q. K. 14 K. B. 8.

First Premium—Promissory Note -Con
dition Avoiding Policy.]—On the 20th April, 
1900, G. applied to the defendants for lift 
insurance ; the defendants accepted the risk 
and issued and delivered their policy to ti. 
iu May. The premium was $40. payable half- 
yearly in advance. On account of the first 
half year’s premiums G. paid $5 in cash and 
gave his promissory note for $15.38 at two 
mouths. Nothing further was paid, and the 
note was overdue in the defendants hands 
when G. died on the 7th August, 1900. The 
application (forming part of the contract) con
tained a clause by which G. agreed that if a 
note given for the first premium or any part 
thereof should not be paid when clue, the 
policy would cease to l»e in force without any 
notice or action on the part of the company. 
This provision was not set out in full or at 
all on the face or back of the policy, as re
quired by R. 8. C. c. 124, s. 27: -Held, that 
the cash and note were accepted as payment 
of the first premium, and the statute not 
being complied with, the policy was in force 
at the time of the death. Greenwood v. 
f/omo Life Ins. Co., 21 Occ. N. 90.

Foreign Company— Heir of Beneficiary 
—Proof of Heirship—Action—Tender—Pay
ment into Court—Costs.]—A foreign company 
is not presumed to know the law of succession 
of this province, and, before suing such a com
pany upon a benefit certificate, tin- plain
tiff ought to make known legally to the com
pany and state upon competent authority las 
position as legitimate heir of the beneficiary, 
by obtaining from a Judge of the Superior 
Court letters of verification such as are pro
vided for by arts. 1411 et seq., C. I*. 2. In 
an action taken' without these formalities, 
offers of the amount due to whatever person 
has the right to it, and a deposit in Court of 
the amount, will be declared good and valid, 
and the action will be dismissed without costs 
up to the plea in which the company declares 
that it submits its rights to the Court, and 
with costs subsequent to such plea. Roy v. 
Supreme Council Catholic Benevolent Legion, 
4 Q. I». R. 277.

Forfeiture of Policy—Noti-pnymmt of 
iremium—Agent—Notice—Waiver. Edwards 
’. Imperial Life Attce. Co. of Canada. « U.

Infant on Ventre So Mere-rcrlod of
listribution—Trustee Relief Act. Ke hem 
ridge, 1 O. W. R. 553.
Insolvent Company — Claim of I 'olifV

Iolder—Ascertainment of Amount.] 1 
mount for which the holder of an \,n,naV, . 

------ hi,. „t tiw, .i..titli nt the insured, is
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to rank against au insolvent life assurance 
company, in liquidation under the Ontario 
Insurance Act, is the difference, if any, at 
the date of the commencement of the winding- 
up between the present value of the sum 
assured at the decease of the life assured and 
the present value of a life annuity of an 
amourt equal to the future premiums which 
would become payable during the estimated 
duration of such life. In re Merchants Life 
Association oj Toronto—Vernon's Cases, 21 
Occ. N. 232, 1 O. L. K. 250.

Insolvent Foreign Company — Deposit 
—Surplus Interest, lie Covenant Mutual 
Life Assn, of Illinois, 1 O. W. It. 302.

Lien for Moneys Advanced to Pay 
Premium Evidence—Written memorandum 
— Filing — Conservatory Attachment.J — A 
party claiming a lien on the proceeds of a life 
insurance policy for moneys advanced for the 
payment of the premiums thereon must allege 
that the loans were evidenced by a writing of 
which a duplicate was tiled with the insurance 
company and noted by the company on the 
duplicate retained by the lender, as provided 
by U. S. Q., s. 5003. and subsequent refusal 
to give such writing does not create a right 
of conservatory seizure. Smith v. Smith, 7 
Q. P. R. 220.

Medical Examination - Misstatements 
and Concealments—Materiality — Breach of 
Wurranty—Cancellation of Policy.)—In the 
plaintiff's application to the defendants for a 
policy of life insurance he warranted, amongst 
other things, that the answers in the medical 
examination, which formed part thereof, were 
full, complete, and true, and without any 
suppression of facts so far as such answers 
were material to the contract of insurance to 
be based thereon. In the examination the 
plaintiff stated that he had not consulted or 
been attended by a physician for six years 
prior thereto, whereas he had consulted four 
physicians within four months immediately
before ti.....xaminatton. He also stated that
he had not had any illness, except a slight 
attack of “ la grippe,” for three years next 
before his examination, whereas he had been 
ill for two months immediately before his 
examination, and had consulted two doctors, 
who had told him that he was suffering from, 
at any rate, anemia. The plaintiff also con
cealed several symptoms of phthisis or tuber
culosis from the examining doctor, which he 
afterwards admitted to him that he had at

shewed that 44 was his actual age at the time. 
Evidence of statements made by the insured, 
mauy years before the application, tending to 
shew his belief that he was born in 1800, was 
rejected : — Held, that the evidence should 
have been admitted for the purpose of shew
ing that the statement in the application as to 
age was made in good faith, and without in
tention to deceive. In answer to questions 
the jury found that the statement in the appli
cation that the insured was born in 1850, was 
untrue, and was material, but that the insured 
made the misstatement in good faith, believing 
it to be true, and without intention to de
ceive :■—Held, that on these answers judgment 
should have been entered for the defendants, 
if the jury could not properly find that the 
statement was made in good faith and without 
intent to deceive ; but, as the plaintiff was not 
allowed to elicit evidence on this point, there 
should be a new trial. Where the statement 
as to the age is found to be material and un
true, an avoidance of the contract follows, 
unless that result is prevented by its being 
made to appear that the statement was 
made in good faith and without intent to 
deceive ; and it must lie upon the person seek
ing to uphold the contract to make proof of 
it. Dillon v. Mutual Reserve Fund Life 
Association, 23 Occ. N. 80, 5 O. L. It. 434, 
2 O. W. It. 78, 4 O. W. It. 351.

Moneys Deposited by Company —
Recovery — Procedure — Action.] — Where 
moneys have been deposited by an insurance 
company pursuant to art. 1108, It. S. Q., a 
claimant must proceed to obtain such moneys 
by action and not by petition ; and in these 
cases petitions were dismissed without costs. 
Coleman v. Catholic Order of Foresters, 3 tj. 
P. It. 400 ; In re Doran and Ancient Order of 
United Workmen, ib. 441.

Mutual Benefit Society — Contract 
uberrimae tidei—Untrue representations in 
application—Agency. Ryan v. Catholic Or
der of Foresters, 1 O. W. R. 547.

Mutual Company—Xatural Premium 
System—Rate of Assessment—Rating at At
tained Age—Fraud — Puffing Statements— 
Warranty—Rescission of Contract—Estop
pel.)—A. took out a policy on his life in a 
mutual association, relying on statements 

j contained in, circulars issued by the associa- 
tion stating that interest on the reserve fund 

! would be sufficient to cover increases in the 
I death rates, and make the policy, after a cer

tain period, self-sustaining. The rates hav-
the time of the examination. He also war- j iug been increased, A. paid the assessments 
tamed that he was free front disease, where
as he had phthisis or tuberculosis, which, 
though undeveloped by physical signs, were 
existing :—Held, that these statements and 
concealments were material and constituted 
a breach of the warranty ; and therefore the 
Policy was void. Judgment was given for 
the defendant s on their counterclaim for de- 
TO UP of the policy to be cancelled.
7*"* v. Grand Orange Lodge of British 
wŸîto4 0ct'- N- 16‘ 6 °- L- B* 588, 2 O.

Misstatement in Application as to
Age—Evidence of Bona Ftdes—Admissibility 
ÏbIÎm» Pro°f—Findings of Jury.)—In

n action on a i>olicy of life insurance a de- 
the insured in his application, 

«e in 1891, stated that he was 41 years of 
se. w“ere®8 in fact he was 44. The evidence

for some years under protest, and then al
lowed his policy to lapse, and sued for a re
turn of the payments he had made with in
terest, and for a declaration that the con
tracts were void nb initio :—Held. Sedgewick 
and Nesbitt, JJ., dissenting, that the state
ments in the circulars only expressed the ex
pectation of the managers of the association 
ns to the future, and did not prevent the 
rates being increased in the discretion of the 
directors. Mutual Reserve Fund Life Asso
ciation v. Foster, 20 Times L. R. 715. dis
tinguished. Provident Savings Life Assur
ance Society v. Mowat, 32 S. C. R. 147. re
ferred to. Angers v. Mutual Reserve Fund 
Life Association. 35 S. C. R. 330.

Note Given for Premium —Part Pay
ment — Extension of Time — Forfeiture— 
Waiver—Estoppel.)—A condition in a policy
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of life insurance provided that if any pre- i 
min in. or note given therefor, was not paid 
when due the policy should be void. A uote , 
given, payable with interest, in payment of 
a premium, provided that if it were not paid 
at maturity the policy should forthwith be- : 
come void. On the maturity of the note it 
was partly paid, and an extension was ! 
granted, and on a part payment being agaiu 
made a further extension was gra.ited. The J 
last extension was overdue and balance on 
note was unpaid at the death of the assured, i 
A receipt by the company, given at the time ; 
of taking the note, was of the amount of the ; 
premium, but at the bottom of the face of the 
receipt were these words : "Paid by note in | 
terms thereof.” While the note was running 
the policy was assigned for value, with the j 
assent of the company, to the plaintiff, to 
whom the receipt was delivered by the as- j 
su red :—Held, that no estoppel was created . 
by the receipt; that there was no duty upon j 
the company to have afforded the plaintiff j 
an opportunity of paying the premium ; and ; 
that the policy was Void. Wood v. Confeder
ation Life Association, 21 Occ. N. 149, 2 N.
B. Kq. Heps. 217.

Payment of Overdue Premium—Ac
ceptance—Consent—State of Health of As- ! 
su red.]—Where, by the conditions of a pol- | 
icy of life insurance, the non-payment of a ; 
premium when it falls due renders a policy ' 
void, and where it is also declared that no : 
premium in arrear will be accepted by the in- | 
surance company unless with the consent in 
writing of the president, vice-president, or sec- j 
retary, the acceptance of a premium, after 
it was due, and the sending of a receipt signed 
by the secretary, are equivalent to the con- | 
sent required to validate the late payment of 
the premium. 2. The fact that the assured 
was dying when the premium in arrear was | 
paid, the insurance company not having in- j 
quired as to hi- state of health, and no false 
representation as to it having been made, does ! 
not invalidate the payment. Page V. Metro- j 
politan IAfe Ins. Co., Q. It. 23 8. C. 508.

Policy—Assignment by Will—Identifica
tion.]—The assignment of a policy of life 
insurance under Arts. 5581 and 5584, It. S. 
O., may be by will. It is not necessary that 
the will should lie annexed to the policy; 
it is sufficient if the will refers to the policy 
in such a way ns to establish its identity be- j 
yond contest. Hardy v. Shannon. Q. It. 19 
8. C. 325.

Policy in Favour of Mother—Advance 
by mother on faith of—Subsequent marriage 1 
of insured—Apportionment in favour of wife 
—Claim by mother as beneficiary for value. 
Re Excelsior Life Ins. Co. and De deer. 1 
O. W. It. 702, 771.

Policy Inconsistent with Application
—Repayment of Premium—Laches.]—The 
plaintiff applied to the defendants for insur
ance at a fixed annual premium for life, but 
the policy sent to him contained a provision 
that the premium might be increased. lie did 
not read the policy, and, pursuant to notices 
from the defendants, paid them seven animal 
premiums at the original rate. In the eighth 
year the defendants demanded u larger pre
mium : -Held, that the policy, not being in 
accordance with the application, was a mere 
counter-proposal, and that there was no con
tract; that the plaintiff was under no obli

gation to read the policy, which he was en
titled to assume, in the absence -if anything 
done by the company to call his attention 
to the provision in question, to be in accru 
au ce with the application ; that he was, 
therefore, not barred by acquiescence ui de
lay ; and that he was entitled to t'‘payment 
of the premiums with interest Mac)- uniin, 
J.A., dissenting. Moioat v. pro k/.v fir
ings Life Assoc. Socy., 21 Occ. .V 1 _ï y. 
R. «75.

Policy on Life of one Person for
Benefit of Another—Assignment—1'■ ah 
of assured—Claim by administrator Hu in 
v. Copy, 1 O. W. R. 706, 784, 804.

Preferred Beneficiary — Widow—l)
duration by Will—Claims of Creditors. |— 
Motion by executors under Rule 938 to deter
mine the respective rights of the widow and 
the creditors of W. F. R. Wrightou, deceased, 
in regard to the proceeds of two policies of 
insurance upon hie life, aggregating $3.000. 
The deceased made a will containing this pro
vision : "1 devise, give, and bequeath to my
dear wife Amelia Wrightou. her heirs and 
assigns, absolutely, all my real and personal 
estate and effects of every nature and de
scription whatsoever and wheresoever situ
ate and being, and including therein any and 
all policy and policies of life and other as
surance." In art earlier clause the testator 
directed in- executors to pas hi 
and fuueval and testamentary expense ut 
of his personal estate and cash on d. 
The widow’ contended that she was entitled 
as a preferred beneficiary to the insurance 
moneys in question, to the exclusion of any 
claim thereupon of her late husband's cre
ditors:—Held, the contention of the widow 
could uot prevail. The very instrument 'in
ferring title upou the widow made that title 
subject .to the payment of the debts of the 
testator. The insurance moneys were in the 
gift itself blended with and treated as form
ing part of the general estate out of which 
debts were expressly directed to he paid.

I The testator unmistakably expressed his in
tention that these insurance moneys should 
remain part of his general estate available 
to meet the claims of his creditors. In re 
Wrightou. 4 O. W. R. 261. 25 Occ. X. 44. 8 
O. L. It. tun.

Preferred Beneficiary Will Iru-i 
| Estate. Re Duneombc, 3 O. L. It. 510, 1 0. 

W. R. 153.
Premium Note — Contract l mcmj- 

1 ment—Infant.]—Where an infant insured his 
! life and gave a promissory note for the first 

year’s premium, which note, as to amount and 
time of payment, did not correspond with the 
policy leaned : Held, that the polh nd no 

i the note, was the contract within the meaning 
I of s. 150 (61 of the Insurance Act. It. 8. 0. 
1 c. 203 ; and the insurers could not recover 

upon the note by virtue of that section or 
J otherwise :—Semble, that if the insurers wore 

allowed to amend and sue on the policy, they 
I could recover only a small part of the pre

mium. because, by a condition indorsed up »1 
| the policy, it became void if the premium 

was not paid within a month. Continental 
' Life Ins. Co. v. Bowling, 21 Occ. N. -40.

Presumption of Death from Absence
—Rebuttal. Roderick v. Supreme lent or 
Knights of Maccabees of the W orld. - O. ' •
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Proceeds of Policy—Payment by Instal-

nwnt»—Beneficiaries—Vested Rights.]—The 
insured applied for a policy of $5,000 ou his 
life, payable iu the event of bis death in 
fifteen instalments of $333.38 each. Being 
a«ked iu ihe application : “In event of death 
of beneficiaries’ this three daughters) "do 
you desire that the assurance shall be made 
payable to your executors, administrators, or 
assigns':" he answered : “No; make to my two 
sons." This policy was drawn payable iu 
fifteen annual instalments to the three daugh
ters. or, in the event of their death, to the 
two sons. The three daughters applied to 
accelerate the payments and obtain the whole 
amount insured forthwith : — Held, that it 
was nut desirable to incorporate the some
what technical and not always satisfactory 
doctrine ns to the vesting of legacies into 
policies of insurance. The intention of the 
insured was certainly to eke out the amount 
insured, so far as possible, by means of an
nual payments for the benefit of his daughters 
if alive’at the date of payment, and, if not, 
for the Ix-netit of his sous who might sur
vive the deceased daughters. In re McKcllar, 
21 Oec. X. 381.

Profits - Beneficiary.]—The wife of the 
assured, the beneficiary in a policy of life in
surance "with participation in profits," is 
not entitled to receive the profits iu the life
time of the assured. Collent v. Ætna Life 
/ns. Vo. of Hartford, 3 Q. P. R. 31)4.

Promissory Note Given for Premium
—Right to Recover on, Notwithstanding For
feiture—Consideration.]—Au application for 
a policy of life insurance in the plaintiff com
pany contained the following provision : “In 
consideration of the acceptance of this appli
cation and the expense incurred in connection 
therewith, i will accept said policy, when is
sued, and pay the first annual premium there
on. and if any note ... or renewal or 
renewals thereof, given for the first or any 
subsequent premium, or any part thereof, 
be not paid when due, any policy issued here
under will cease to be in force without any 
notire or action on tb.- part of the company, 
bat nevertheless the liability to pay such note 
. . shall continue and be enforceable, pro
vided the company will revive the policy iu its 
terms, on production of satisfactory evidence 
of continued good health.” A promissory 
note, given by the defendant, for one-half of 
the premium on the policy issued by the plain
tiff company, was not paid at maturity, and 
the company notified the plaintiff that the 
policy was forfeited, and made an entry to 
that effect on their books. It appearing that, 
in addition to the considerations mentioned 
!" ’be application, the defendant had been 
iMuml for at least five mouths :—Held, that 
there was valuable consideration for the note, 
and that the plaintiffs were entitled to re
cover upon it. The effect of the words in the 
application “provided the company will re
vive, ' etc., was merely to signify the terms 
upon which a policy forfeited under the rules 
01 ,llp company could be revived, and formed 

“foment on the part of the company 
independent of the payment of the premium, 
lu f J0fr A,,ociation V. Walsh. 30 N. 8.

Promissory Note Given for Premium
o.., Berovtr on. Notwithstanding For-

Consideration—Verdict of jury.]— 
nere a Promissory note was given to the

agent of an insurance company in payment 
of a first premium ou a policy ; and a policy 
was issued and sent to the insured and re
tained by him, containing provisions to the 
effect that the insurance should not take ef
fect or be binding until the first premium had 
been paid to the company or a duly author
ized agent ; also, that if n promissory note or 
obligation were given for the premium, and 

I should not be paid at maturity, the policy 
j should not be in force while the default con- 
^ tinned, but the party should be liable on the 
j note ; the Court refused to set aside a ver

dict for the agent of the company on the note,
! on the ground thaï there was no considera

tion, holding that the defendant (appellant! 
j was bound to shew affirmatively that the ver

dict was wrong. Growfori \. Bipprell, 88 N.
1 1?. Reps. 344.

Promissory Note Given for Premium
—Part Payment — Extension of Time—

! Waiver—Assignment of Policy—Receipt—Es- 
1 to y pel—Duty to Assignee.]—A condition in a 
I policy of life insurance provided that if any 

premium, or note given therefor, was not paid 
when due, the policy should be void. A note 
given, payable with interest, in payment of 

j a premium, provided that if it were not paid 
at maturity the policy should forthwith be- 

! come void. Ou the maturity of the not* it 
| was partly paid and an extension was granted, 

and on a part payment being again made a 
further extension was granted. The last ex- 

I tension was overdue, and the balance on the 
j note was unpaid at the death of the assured, 
j A receipt by the company, given at the time 
I of taking the note, was for the amount of the 
1 premium, but at the bottom of the face of 
1 the receipt were these words ; "Paid by note 
I in terms thereof." While the note was run- 
! ning the policy was assigned for value, with 
1 the assent of the company, to the plaintiff.
I to whom the receipt was delivered by the 

assured :—Held, that the company were es- 
topped by the receipt, and by the extensions 

j of the time for payment to the assured, from 
I setting up against the plaintiff that the policy 
. was void for non-payment of the premium. 

Wood v. Confederation Life Association, 35 
X. B. Reps. 512.

Surrender of Policy—Inducement—Mis- 
I statements of agent—Release — Subsequent 
! repudiation—Fraud. Hamilton v. Mutual

Reserve Life Ins. Co.. 2 O. W. R. 155, 80». 
3 O. W. It. 851. 4 O. W. It. 299, 416, 5 O. 
W. R. 162.

Tender of Premium -Refusal to Accept 
—Necessity for Tender of Future Premiums.] 
—In an action by the widow of a man whose 
life was insured by the defendants for $1,000. 
upon payment cf a monthly premium of 
$1.34, to recover the amount of the insurance 
upon proof of his death, the plaintiff alleged 

| that she tendered the monthly premium for 
' January, 1892. but the defendants refused 
I to accept it, or any future premium, unless 
' the insured should be re-examined. He died 

in June. 1895 :—-Held, upon the evidence at 
the trial, that the plaintiff had not discharged 
the burden of proving the tender ; but, in any 
case, one tender would not have been suffi
cient, the circumstances not. being such as to 
justify a reasonable belief that future tenders 
would be rejected. Webb v. New York Life 
Ins. Co.. 22 Oec. N. 179.

Transfer of Policy—Gift—Civil Code.] 
—The provisions of the Civil Code as to gifts
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inter vivos and their acceptance do not apply 
to transfers of life insurance policies. Mon
treal Coal and Touting Co. v. British Em
pire Mutual Life .4##urawee Co., 5 Q. P. R. 
302.

Unmatured Policy — Present Value of 
Reversion—Mode of Calculating—Statute— 
Amendment—Declaration as to Former Law.] 
—The ascertainment of the present value of 
the reversion in the sum assured by the 
policy at the decease of the life insured, as 
directed by the judgment in 21 Occ. N. 232, 
1 O. L. R. 250, is a matter of simple calcu
lation from the ordinary life insurance tables; 
the premium actually paid by the insured has 
nothing to do with the calculation. The sta
tute 1 Edw. VII. c. 21 (O.), assented to on 
the 15th April, 1001. altering the manner of 
valuing unmatured policies, and enacting that 
the alterations declared the law of the pro
vince as it existed on the 14th April, 1802, 
did not affect the rights of the claimants 
under their policies, because those rights had 
been declared (by the judgment referred to 
above ) before the Act was passed, and judg
ments are not re-opened even by such legis
lation. In re Merchants' Life Assn, of To
ronto, Vernon's Claims, 22 Occ. N. 19, 2 O. 
L. R. 082.

See, also, S. C. (Master in Ordinary), 22 
Occ. N. 65.

Validity of Policy—Lien against Trans
ferred irolicy—Acceptance of premium—Evi
dence of contract — Foreign companies—Li
cense to do business in Canada. Spooner v. 
Mutual Reserve Fund Life Association, 1 O. 
W. It 500, 583, 2 O. W. R. 363.

Wager Policy —Endowment—Action for 
Cancellation—Return of Premiums.]—If the 
beneficiary of a life insurance policy has no 
interest in the life of the insured, has ef
fected the insurance for his own benefit, and 
pays all the premiums himself, the policy is 
a wagering policy and void under 14 Geo. 
III. c. 48, s. 1 (Imp.). The Act applies to 
an endowment as well as to an all life policy. 
Judgment of the Court of Appeal, 2 O. L. 
R. 559, 21 Occ. N. 557, affirmed. In an ac
tion by the company for cancellation of the 
policy under the Act. a return of the pre
miums paid will not be made a condition of 
obtaining cancellation. Judgment of the 
Court of Appeal reversed. North American 
Life Assurance Co. v. Brophy, 22 Occ. N. 
250. 32 R. O. R. 261.

I that the insured had never been soldiers of 
l the army of Great Britain in time of war. - 
i Held, Davies, J., dissenting, that the risk 

taken by the company of the war continuing 
! for a long time and the insurant i ren ,
| in force so long as the annual premium. were 
J paid, was a sufficient consideration for the 

extra premiums, and it could not be recovered 
I back :—Held, also, that the permission to 

engage in war in South Africa was a waiver 
j of the restriction against travelling in the 
1 torrid zone. Provident Savings Life Society 

v. Hcllew. 24 Occ. N. 301, 35 8. <’. It. 35.

Withdrawal of Application — Pro
missory Note for Premium—Failure ->/ Con- 

\ sidération.]—The defendants signed an ,m- 
j plication to the Mutual Life Insurance < om- 

pany of New York for insurance ou the lives 
of S. F., R. F., E. F.. and G. H. W.. mem
bers and directors of the defendant company. 

| When the application was given, the plnin- 
I tiff, the agent of the company, took from the 
i defendants their promissory note, payable to 
! his own order, for the amount of the pre

mium, and gave the defendants a receipt on 
I one of the company’s forms which contained 

this provision : “The insurance so applied 
I for shall be in force from this date, provided 

that the said application shall be accepted 
! and approved by the said company at its 
i head office in the city of New York, and a 
; policy thereon duly issued. In case the ap- 
i plication is not so accepted and approved 

and no policy is issued, or should the appli- 
j cant receive uo notification from the company,
; within 30 days from the date of this receipt, 
j of any application, then in every such ease 

no insurance shall be effected, and it shall 
i be understood and agreed thaï the company 

declines the risk, whereupon all moneys paid 
i hereunder shall lie returned on the delivery 
I of this receipt.” The plaintiff discounted the 
j note and placed the amount to his own credit, 

nml pfcid the amount of the premiums, less 
his commission, to his principals after the 
note was discounted, but before the applica
tion was accepted the defendants notified 

I the plaintiff and his principals at their bead 
office in New York that they withdrew the 
application :—Held, in an action on the note 
by the agent, that the application was a mere 
proposal for insurance and might he with
drawn at any time before acceptance: that 

i the consideration for the note having tailed.
the defendants were not liable in an action 

j by the payee. Johnson v. O. and C l-'leicel- 
i Itng Manufacturing Co:, 36 N. B. Reps. 397.

War Risk — Extra Premium — Special ------
Condition — Waiver — Consideration.] —
Policies on the lives of members of the fourth VI. Marine.
contingent for the war in South Africa were f
issued ahd accepted on condition of payment Assurance Broker — Change in Policy 
in each case of an extra annual premium —Authorization — Deviation Custom —
•‘whenever and as long ns the occupation of Necessity.]—When an insurance company has 
the assured shall be that of soldier in the ; insured a cargo for a voyage from Montreal 
army of Great Britain in time of war.” | to New Carlyle, and the assurance broker 
Each policy also provided that “the assured has of his own motion changed the descrip- 
has hereby consented to engage in military tion of such voyage by adding to it the words 
service in South Africa in the army of Great “and to Bonaventure River.” which was the 
Britain, any restriction in the policy con- voyage the ship was to make, the contract 
tract to the contrary notwithstanding.” The J of insurance is void ab initio, even when tM 
restrictions were against engaging in naval loss takes place between Montreal and New 
or military service without a permit and i Carlyle, the insurance broker not being awe 
travelling or residing in any part of the to change the description of the voyage witti- 
torrid zone. The contingent arrived at out a special authorization, and the parties 
South Africa after hostilities ceased, and an not being agreed upon a port of destination, 
action was brought against the company for Judgment in Q. R. 15 S. 0. 469 affirmed on 
return of the extra premium, on the ground 1 this point. When a cargo is insured for a
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voyage described as “from Montreal to New 
Carlyle and Bonaventure Hiver,” without in
dication that the ship will touch at inter
mediate ports, the fact that the ship is de
layed at Levis for six or seven hours, and 
for four days and six hours at St. Michel de 
Bellechasse," constitutes a deviation and viti
ates the contract of assurance. Judgment 
in Q. It. 15 8. C. 476 reversed on this point. 
In order that custom or necessity may be 
invoked as authorizing such delay, the cus
tom must be universally recognized or at 
least notorious enough to be known to tin 
assurers, and the necessity must be such as 
could not be foreseen before the departure of 
the vessel ; and in this case no such custom 
or necessity was proved. Mannheim Ins. Co. 
v. Atlantic and Ijahe (Superior It. W. Co., 
<j. It. 21 8. C. 200.

Re-insurance — Salvage — “ Special 
Chorgis" — Contribution ■— Constructive 
Total Loss.]—The plaintiffs, having insured 
a large number of cattle and sheep, for the 
voyage from Montreal to Manchester, re-in
sured part of the risk with the defendants 
—the re-insurance policy or certificate con
taining the following clause : — “ Insured 
against absolute total loss of vessel nud ani
mals, but to pay general average, and special 
charges.” The ship carrying the animals 
struck a reef, and was finally abandoned 
three weeks later. In the meantime part of 
the animals had been lauded on an island, 
whence they were carried to Halifax and 
other places. The amount payable for sal
vage of the live stock so transported was fixed 
at one-third of the gross proceeds of the sale 
thereof. A large sum was also paid for main
tenance of the animals and other expenses 
until thev were sold. The insured then as
signed all right in the live stock to the plain
tiffs, and were paid as for a constructive total 
loss. The plaintiffs alleged that all the ex
penditure for salvage, transportation, and 
maintenance of the animals, constituted “spe
cial charges,” within the meaning of the re
insurance policy, and sued the defendants for 
their proportion of the amount :—Held, that 
the term “special charges” is equivalent to 
"particular charges,” and includes expenses 
for salvage, preservation, and sale of the 
object insured. The word “special” merely 
distinguishes an expense incurred in a par
ticular interest from an expense incurred in 
tbe general interest, which latter give- rise 
to general average contribution. Special 
ebarges cover all expenses occasioned by a 
peril insured against, when they have been 
necessarily incurred in consequence of such 

2. The fact that the plaintiffs had 
paid the principal insured as for a total loss, 
and the circumstance that the defendants 
■nay not have been interested in incurring all 
or any of the charges, did not relieve the de- 
lendants from liability for contribution to 
5J charges. Western Assurance Co. v. 
floflea j/orine Assurance Co., Q. R. 22 S.

Shipwreck — Abandonment — Refusal 
wept—Acceptance by Conduct—Powers 

rLtln* erT,^rr,voZ °f Owner’s Agent—Misdi- 
Z °* w;Wa,vrrr.~ ^oidence — Understand- 

M »<neaa—Special Jury—Demeanour o/ 
î?7&î*f,Ve* of Crew and °f Agent. ] 

iiam«L5amtl^9 vassel having put into port 
tn ta •’ notlce °f abandonment was given 
cni e nn8u7rR' ,aN °f whom declined to nc- 

p • By direction of the agent for the in

surers, the cargo was taken out and stored, 
and the vessel repaired, after which a portion 
was reloaded, when it was discovered that 
the vessel was leaking. The cost of repairs 
up to this time was over $4,000, and the 
vessel was valued at only $&000. The per
sons who had made the repairs, in order to 
preserve their lien, refused to allow the cargo 
to be taken out. a second time, and, in de- 

| fault of payment, took proceedings against 
1 the ship and cargo, under which they were 
! finally sold:—Held, that the refusal to accept 

the abandonment did not prevent tl working 
o' an acceptance, and what was done eon- 

I si ituted an acceptance of the abandonment, or, 
if not an abandonment, such a wrongful con- 

j version of the ship as would preclude the in- 
I surers from setting up non-acceptauce. 2. That 
I the direction to the jury that the powers of 

the master in case of shipwreck were displaced 
i upon the arrival of the owner, or of an agent 
I having express authority to represent him,
I was right. 3. That misdirection as to the 
I particular agent who waived proofs of loss 
i was immaterial, if there was an acceptance 
! of the abandonment. 4. That a mistake of 

the trial Judge as to a matter of fact about 
! which there was no dispute was not ground 

for a new trial unless it was shewn that his 
j attention hud been directed to the mistake, 
j 5. That under Order 37, Rule 6, the misdi- 
j rection must have been such as to have occa

sioned some substantial wrong or miscarriage. 
t>. That evidence of a witness as to what he 
understood or did not understand generally 
was properly rejected, where the memory of 
the witness appeared to be defective as to 
conversations. 7. That where the underwriter 
was wrongfully interfering with the control 
of the ship, the insured might elect at the 
last moment to hold that the underwriter had 

| accepted the abandonment. 8. That if the 
renewal of the notice of abandonment, when 
the project of the insurers to repair fail'd, 
did not conclude the matter, the vessel was 
lost to the insured by the sale. 0. That the 
Court, even if dissatisfied with the verdict, 
especially after a second trial, will defer to 
the opinion of a special jury of men peculiarly 
able to understand the subject matter. 1Ô. 
That where such jurors were furnished with 
a shorthand report of the evidence of wit
nesses on a former trial, it was not important 
that they did not have an opportunity of ob
serving the demeanour of the witnesses. 11. 
That the amount claimed by the plaintiff for 
services of the master nud crew, while the 
vessel was in the hands of the underwriters.

I did not come within the “sue and labour” 
clause, and was not recoverable: nor was an 
amount sought for services of the plaintiff’s 
special agent, who was acting adversely to 
the underwriters. McLeod v. Ins. Co. of 
North America, 34 N. 8. Reps. 88.

INTERDICT.
Action against — Parties — Curator— 

Amendment.] — Interdiction for prodigality 
renders the interdict incapable of administer
ing his estate, or of being lawfully served 
with or of lawfully appearing in judicial 
proceedings. 2. Where a writ has issued 
against an interdict for prodigality instead 

| of against his curator, the defect cannot be 
! cured by adding his curator as a defendant. 
| Greene v. Mappin. M. L. IL 5 Q I». 108, 
| followed. Lerouw v. De Beaujeu, Q. R. 20 S. 
1 C. 235. 4 Q. P R. 35.
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Action by — Husband and Wife—Family 

Council—Curator.)—If a woman, interdicted 
for drunkenness, wishes to bring an action 
for separation from bed and board, against 
her husband and curator, and the grounds 
stated in the petition are sufficient to justify 
such an action, the Court will order that a 
family council be held to advise .as to the ap
pointment of a curator ad hoc. Clermont v.
Cbarest, 4 Q. P. It. 427.

Curator—Account.]—The curator to an 
interdict may be ordered, upon petition to 
that effect, to produce u summary account of 
his administration, certified by him, contain
ing and setting forth the date, amount, and 
character of each loan made on behalf of the 
interdict, the time at which it is payable, the 
security held therefor, and the name and resi
dence of the borrower ; also the several de- 
jKisits made on his behalf, and the name and 
residence of the persons or institutions with 
whom they are made. Cardinal v. Cardinal,
7 Q. P. It. 183.

Curator — Removal — Pension—Family 
Council.)—The curator of a person inter
dicted for habitual drunkenness has power 
to sue for an alimentary pension due to the 
interdict, and his refusal to do so when the , 
interdict is in absolute need of the pension, 
is a ground for removing him from the cura- 
torship. 2. The advice of a family council 
as to the expediency of removing the curator 
is useless where the council was not repre
sented when evidence was given upon the 
demand for removal, or where such evidence 
was not communicated to the council. Qag- 
non v. Gauthier, Q. R. 22 8. C. 310.

Curator ad hoc- - Family Council.) — 
Where it appears that an interdict has mat
ters to litigate with his curator he is en
titled to have a curator ad hoc appointed to 
him for the purpose of such litigation, and 
the Judge ought to reject the advice of the 
family council not to name a curator ad hoc 
to the interdict. Cantlie v. Cantlie, 7 Q. P. 
It. 193.

Intoxicating Liquors — Excessive Use 
—Husband and Wife.)—A husband has the 
l ight and it is his duty to apply for an inter
diction (art. 886 (a), < '. < . against his
wife who is addicted to the excessive use of 
intoxicating liquors. Archambault v. Cami- 
roud. Q. It. 27 8. C. 30.

Claim for Price of Goods Sold ,u-
lcrest not claimed m «rit ( f men- |;. 
port — Appeal — Items — Costs. A. 
Smith, 1 U. W. R. 732.

Contract—Absence of Stipulation In. 
terest—60 V. c. J+, s. 115 (A’.R.Rat, 
Interest.)—A contract between the defendant, 
a contractor with the department ul rail
ways and canals of the Dominion government.

1 and the plaintiff, a sub-contractor, provided 
that for $140,000 to be paid to him he wu> 
to complete certain work for the defendant, 
and that the payments should be made (les
ion per cent. ) monthly as the work pro- 

! greased according to the estimate of the gov- 
! eminent engineer in charge. The work on 

the principal contract was to be completed 
on the 30th September, 1809. It was not 
completed for more than one year after that 
date, but the delay was not the fault of the 
plaintiff. There was no stipulation in the 
contract in reference to the payment of in
terest OB any SUBS due Inn ten paid. M • 
claim was disputed. On an action being 
brought, it was established that he was en
titled substantially to what he claimed 
Held, that the plaintiff was not entitled to 
interest, his claim not being for a sum cer
tain payable by virtue of a written instru
ment at a time certain, within the meaning 
of s. 173 of 110 V. c. 24 (N.B.i Semble, that 
if the plaintiff had been entitled to interest, 
the rate would not be restricted to 5 per cent, 
under (53 & (54 V. c. 29 (D.». the contract 
having been entered into before the passing 
of the Act. Mayes V. Connolly, 33 X. B. 
Heps. 701.

Contract — Chattel Mortgage — State
ment of Rate—Interest Act, 1891—Statut't
—Waiver.)----- A chattel mortgage provided
for the payment of $125, the principal money, 
in consecutive monthly instalments of $f> each, 
and for payment of $5 more with each instal
ment, for interest. The yearly rate to which 
this was equivalent was not stated, but there 
was a clause in the mortgage waivitg in ex
plicit terms the necessity for stating the year
ly rate and waiving also the benefit of the 
Interest Act, 1897 : — Held, that this being 

; an Act passed on the ground of public policy 
i for the benefit of borrowers, its application 
I could not be waived, and that the mortgagee 

was entitled to interest only at the legal rate. 
Dunn v. Malone, 23 Oce. N. 328, (5 0. L. 
R. 484, 2 O. W. It. 103(5.

Mania for Spending Money—Purchase 
on Credit—Necessaries—Loss of Records of 
Court.)—Where a person to whom a judicial 
adviser has been appointed because of her 
mania for spending money, and with a pro
hibition against incurring any debts, buys, 
on credit, the creditor must prove that the 
goods sold were necessary and useful before 
he can recover :—Quaere, when the records of 
Court are burnt ( force majeure), is it neces
sary to re-inscribe the name on a new list of 
interdicts? ilorbridgc v. Eddy, Q. R. 2(5 8. 
<\ HI.

INTEREST.

Bank Act—Rank stipulating for usurious 
rate — Reduction to maximum legal rate. 
Hank of Montreal v. Hartman (B.C.). 2 W. 
L. R. 57.

Contract—Sum Certain—Rental of hai l 
| —Interest by icay of Damages—Demand or 
S Payment.)—By the agreement iu question in 

the action the defendants agreed to pay to 
the plaintiffs $800 per annum per mile or 
single track and $1.000 per mile of double 
track occupied by the defendants' railway, 
not including “turnouts," in four equal quar
terly instalments, on the 1st January, April. 
July, and October m each yeai Disputes 
arose between the parties as to the meaning 
of the word “ turnouts ” and ns to what trncKs 
were to lie measured and as to the manner 
in which they were to be measured, and tnis 
action was brought in reference to uie^e 
questions, and was finally determined on ai 
peal to the Judicial Committee. In theJ ' 
suit the contention of neither party 
given effect to, the mileage in respec 
which rental was payable being held to 
less than that contended for by the pla
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; I liai cou tended for by the 

defendants. The plaintiffs bad from time to 
time demanded payment of the sums payable 
to them according to their construction of 
the agreement. The mileage and the sums 
consequently payable were fixed by the Mas
ter in accordance with the principles laid 
down in i he judgments :—Held, that the de
fendants were bound at their peril to ascer
tain the sums properly payable and to pay or 
tender these sums to the plaintiffs ; that not 
having done so the plaintiffs were entitled 
to interest upon these sums from the times 
at which they should have been paid ; not, 
under s. 114 of the Judicature Act, It. S. <). 
1897 c. 51, as being sums certain payable by 
virtue of a written instrument at certain 
times capable of ascertainment by arithme
tical computation, but upon the ground that 
the case was one in which it would have 
been usuai for a jury to allow interest, 
and therefore within s. 113 of that Act. 
1 lecision of Master in Ordinary, 2 O. W. It. 
1125. affirmed. City of Toronto v. Toronto 
R. H. Co., 24 Occ. N. 8tt, 7 O. L. 
R. 78. 3 O. W. It. 204. 298. 1 O. W. It. 221. 
380, 345, 446, 5 O. W. It. 14, «4, 130. 403, 
415. 6 O. W. R. 574. 677, 871.

Disputed Accounts—Federal and Pro
vincial Governments—A ward—Agreement as 
to Date from which Interest to be Computed.] 
—In certain arbitration proceedings between 
the Dominion of Canada and the provinces of 
Ontario and Quebec, the first mentioned pro
vince was found to be indebted to the Do
minion in the sum of $1,815,848.59 on the 
31st December, 1892. Upon a case stated 
to determine whether interest was payable 
by tii'1 province from tin1 ::ist December, 
1892, when a balance was struck in favour 
of the Dominion, or 1'rom the 1st July, 1894, 
only:—Held, that the correspondence shewed 
an agreement on the part of the Dominion 
that interest should only be paid from the 
date last mentioned. Dominion of Canada v. 
Province of Ontario. 23 Occ. N. 100, 8 Ex. 
C. R. 174.

Hypothec—Several Properties — Sale — 
Distribution of Proceeds — Collocation.] — 
When two or more immovables hypothecated 
by the same instrument are sold at different 
dates, and the amount of the obligation is not 
entirely paid by the proceeds of the first sale, 
tre interest upon the obligation continues to 
tun, and the creditor has a right to be eollo- 
vated by virtue of his hypothec upon the 
proceeds of the second sale. G nr and v. 

htrlebois, Q. R. 21 8. C. 488.

Irregular Judgment—Moneys Ifetainct 
L "iter—Refund.]—Where executors, who wer 
also residuary legatees, acting bona fide un 
,r a Judgment afterwards held by the Cour 

' t Appeal to be irregular, and not binding oi 
ute parties concerned, retained a greater sun 

l,*lnn they were subsequently boh 
entitled to. but were exonerated from all fratu 

misconduct, they were held not chargeabli 
R 208tere*'' Hovt’ Home Vl Lexci*> 3 O. L

*f.\d,œ,nt ,or Payment of Vein,
Into e.~~ 'mount ascertained by Mastc 
v re, , ««-Amendment °* judgment. 
t. e Arthur. Duluth, and Western R. 

K°y ' Middleton, 3 O. W. R. 100.

Moneys Realized upon Execution •—
j Repayment when Judgment Reversed■—Lia- 
1 (tility for Interest—Claim by Stranger—Rate 

of Interest—Costs. |—After the Court of Ap
peal (3 O. W. It. 32) had affirmed the deci
sion of the trial Judge (2 O. W. R. 93) in 
favour of plaintiff, plaintiff issued execution 
against defendants, and received a sum of 
$1,358.89, being proceeds of sale of goods of 

i defendant Alice R. Cox. The Supreme Court 
of Canada mi iiib December, i!t04, reversed 
the judgment of the Court of Appeal, and 
plaintiff thereupon became liable to repay the 

l $1,358.89. Some delay arose about this, as 
' the money was claimed by another execution 
! creditor. The plaintiff thereupon notified 

the claimants that he would apply for an in
terpleader order, and prepared the necessary 
material, but did not proceed further. Ulti
mately on 20th February, 1905, the money 
was paid by consent of all parties to the soli
citors for the defendants, but without interest, 
though interest was asked for before payment 
of the principal. Defendant Alice It. Cox 
moved for an order for payment by plaintiff 
of interest at 5 per cent, from date of pay
ment to plaintiff to date of repayment, nearly 
11 months :—Held, the prima facie right to 
interest, in the circumstances of this case, is 
established by Rodger v. Comptoir d’Escompte 
de Paris, L. It. 3 P. C. 465, where the whole 
question is discussed by I-xird Cairns. This 
was followed by Bacon, V.-C., in Merchant 
Banking Co. v. Maud, L. It. 18 Eq. 059, and 
by our own Court of Appeal in Slierk v. 

I Evans, 22 A. It. 242 (see especially judg- 
: ment of Osler, J.A., at p. 248). Counsel for 
| plaintiff, contended that, in view of the con

flict as to who was entitled to the principal,
! interest should not be allowed. But it was 
j open to him to have guarded himself either by 
i an order to pay the money into Court, or by 
■ getting a waiver of any right to interest from 
i the rival claimants. The present lawful rate 

being 5 per cent., I think defendant Alice R. 
Cox is entitled to what she asks. Adams v. 
Cox, 5 O. W. R. 419, 10 O. L. It. 90.

Order on Further Directions to Pay 
Interest on Amount Decreed -Power of 
Court -Diooretion Overruled Intereet Inten
tionally Omitted from Final Judgment.]— 

j Where a decree of the Court of Appeal affirm
ed by i lie Judicial Committee had ordered the 
repayment of moneys received by the appellant

I in excess of his salary as manager of a com- 
| pnny, but was silent ns to interest on the sums 
j so overdrawn : — Held, that the Court had 

1 lower to order interest on further directions 
as a matter of discretion, but that, as it ap- 

I pea red from the judgment of the Judicial 
j Committee that the order in council issued 
| upon their advice intentionally omitted a 
I direction to that effect, the discretion of the 

Court below should be overruled. As no claim 
; for interest was made at the commencement 

of i in- action, ii should in- charted only on 
. the amount decreed from the date of the 

decree of the Court of Appeal. Judgment in 
Earle v. Burland, 23 Occ. N. 276, 6 O. L. 

i It. 327, reversed. liurland v. Earle. [1905] 
A. C. 590.

Promissory Note — Collateral Oral 
I Agreement to Pay Interest — Evidence.\ — 
i Oral testimony cannot be received, even wnere 

there is “ commencement de ' preuve par 
écrit." to establish an agreement alleged to 

I have been made at the time of giving n
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promissory note, which does not on its face 
bear interest, that interest would be payable 
on it. Dombroski v. Laliberté, Q. R. -7 8.
57.

Rate of—Chattel mortgage- Interest Act, 
R. S. C. c. 8—Express waiver of. Dunn v. 
Malone. 2 O. W. R. 1086, 0 O. L. R. 484.

Recovery of—Debt—“ Time Certain ”— 
Writing.] — The defendant I*., in October, 
1880. contracted with C. to build certain 
fences and gates along the line of the G. N. 
\V. Central Railway, and associated the de
fendant M. with him. They sublet the con
tract to the plaintiffs by a written agreement 
which provided for payment to the plaintiffs 
as follows: “Estimates for the said work 
shall be made monthly by the engineer, and 
shall be paid forthwith upon same being paid 
to said P. and M. by said company.'* After 
payment of two estimates for part of the 
plaintiffs’ work, difficulties arose, and the 
engineer, to prevent the bringing of an action, 
withheld further estimates; but in Septem
ber, 1891, after litigation between C. and the 
company had commenced, P. accepted a judg
ment against the company for the balance 
due to him by C. upon his fencing contract. 
This judgment, however, was not paid until 
1898, and then it was paid without interest : 
—Held, that the plaintiffs were not entitled 
to interest on their claim before action, as it 
was not payable by virtue of a written instru
ment at a time certain within the meaning of 
3 & 4 Wm. IV. c. 42, s. 28. Ixmdon, Chat
ham. and Dover R. W. Co. v. South-Eastern 
R. XV. Co., |1892| 1 Ch. 121). followed. 
Judgment in 20 Occ. N. 359 varied. Sinclair 
v. Proton, 21 Occ. N. 97, 13 Man. L. R. 228.

Written Contract—Debt and Time Cer
tain- S rf 4 Wm. IV. c. )2, ». 28.J—To en
title a creditor to interest under 3 & 4 Wm. 
IV. c. 42, s. 28 (Imp.), the written instru
ment under which it is claimed must shew by 
its terms that there was a debt certain pay
able at a certain time. It is not sufficient 
that the same may be made certain by some 
process of calculation or some act to be per
formed in the future. Judgment in 21 Occ. 
N. 97, 12 Man. L. R. 228, affirmed. Sinclair 
v. Proton, 22 Occ. N. 9. 31 S. C. It. 408.

INTERIM ALIMONY.

See Husband and Wife.

INTERIM INJUNCTION.

See Injunction.

INTERLOCUTORY JUDGMENT.

«See Da mac eh—Judgment.

INTERNATIONAL BRIDGE.

See Assessment and Taxes.

INTERNATIONAL LAW
See Ship.

INTERPLEADER
Application by Executor — Adverse

I claims to estate—Delay in applying for pro
bate— Discretion — Remedy, lie Smith and 
Bennett, 2 O. W. R. 399.

Issue— Party Plaintiff—Sheriff Remaining 
I in Possession -Place of Trial — Security for 

Costs—Execution Creditor — Insolvency'. | — 
; Where the claimant is in jiossessinn of the 
' goods at the time of seizure, the execution 
I creditor is made plaintiff in the interpleader 
! issue directed on the sheriff*s application. 
: And this rule applies where the claimant is 
| the wife of the execution debtor, and the goods 

are seized upon the premises in which a husi- 
i ness is carried on by her in whch she is 
1 assisted by him, but in which he has no in- 
! terost. Where the goods seized were manu- 
! factured materials, the product of a going 

concern, a direction in the interpleader order 
1 that the sheriff should continue in possession 
1 until the final disposition of the issue, was 

upheld against the contention of the execu- 
I tion creditor that the sheriff should be 
j directed to sell the goods, or the claimant to 
1 pay into Court or give security for the np 

praised value. An interpleader issue should 
ordinarily be tried in the county where the 

; goods are seized, but where the sheriff is to 
remain in possession of the goods of a going 
concern, a speedy trial is so important that 
for the purpose of securing it, the issue may 
he sent to another county, having regard to 
considerations of expense and convenience. 
Under the discretionary powers given by Rule 
1122, the execution creditor, being in insolvent 

I circumstances, may be ordered to give secu
rity for tlv sheriffs coats. Farley Pedla 
21 Occ. N. 294. 1 O. L. R. 570.

Security for Goode—Sole Bond of Char
tered Bank.]—The sole bond (approved by 
the proper officer of the Court) of a chartered 
hank, the claimant of the goods in question 
in an interpleader, is sufficient security for 
the forthcoming of the goods : it is not neces
sary to procure sureties, nor to give proof 
by affidavit of the responsibility of the ban!. 
Ontario Bank v. Merchants Bonk of Halifax. 
21 Occ. N. 188. 1 O. L. R. 235.

Shares—Certificate and Transfer- J"'"1 
for Damages—Parties Out of Junsdu Una 
Laches—Collusion. 1—A transfer of shares in 
a company having been made, the lrnns]'1'T]’ 
set up that it was procured by fraud, nnd tpe 
transferor and transferee each brought an 
action against the company —Held, that tn 
company were entitled to relief by wn> 
interpleader. notwithstanding the claim 
against them for damages made by one ot tne 
claimants :—Held. also. that, n though both 
claimants were out of the province, and 
company's head office was ulso outside of 
province, there was jurisdiction to make a 
interpleader order, the claimant* ,
having brought the company into thejnri 
diction, and the documents being within tn 
jurisdiction Held. also, that the laches /' 
the company had not been so great as to a
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charge of collusion between the company and 
the transferor was not sustained :—Held, also, 
that the transferee Was entitled to have pre
served to him any claim he might have for 
damages against the company. In re Under- 
feed Stoker Co. of America, 21 Occ. N. 140, 
1 0. L K. 42.

Sheriff Delay—Indemnity.) — A delay of 
three weeks after receipt of the claimant’s 
notice before making interpleader application 
will not disentitle the sheriff to relief, unless 
the party objecting has been prejudiced. 
Qniere, whether a sheriff who has taken in
demnity from one of the parties after seizure 
would now be held by that fact alone to have 
lost his right to interplead :—Held, that in 
any event it is not open to the party giving 
the indemnity to take such objection. Me- 
Vallum v. Sch ira», Could v. Schwan, 5 Terr. 
L. It. 471.

Sheriff Goods exigible in possession of 
third person—No actual seizure. Brown v. 
UarkUwd Publishing Vo., 6 O. W. R. 142.

Sheriff Judgment debtor as claimant— 
Seizure of building under fi. fa. goods — 
Annexation to freehold — Exemptions Ordi
nance — Homestead exemption ■— Workshop. 
Eastern Townships Bank v. Drysdale (N.W. 
t), 2 W. L. It. 423.

Sheriff Seizure—Inconsistent claims to 
goods seized—Form of order—Sale of goods 
by sheriff—Separate issues. Nisbet v. Hill, 
5 0. W. It. 155, 293, 337, 402.

Sheriff- Seizure of goods under execution 
Claim by wife <»f execution debtor -Right 

to interpleader order—Issue—Burden of proof 
-Parties—Plaintiff in issue. Brownlee v. 
Eads (Y.T.), 2 W. L. R. 123, 210.

Stakeholder—Demand and refusal of in
demnity — Replevin — Nominal damages — 
forts. Mi ('ahum y. Williams (N.W.T.), 1 
W. L R. 237.

Stakeholder — Promissory notes — Pay
ment-Costs. Miller v. McCurdy, 6 O. W. 
R. 433.

Stakeholder — Rival Claimants — Issue 
~Plaintiff—Insurance Moneys—Security for 
Coif».]—By the terms of an insurance policy 
it was made payable to the wife of the in
sured. giving her name. The insured had 
lived for many years in this province with a 
person who passed as his wife, and by whom 
he had a family, and who had possession of 
the policy ; but shortly before his death he 
made a will whereby he left the policy in 
question to a person of the same name, who 

whom he de-
senbed as his wife, and to a daughter by 

*n. l*'rp°t»DK an interpleader issue to 
too right to the policy, it was ord- red 

ni - »i«e *eKatpes under the will should be 
Plaintiffs and they were not required to give 
wcnrity for costs; the difficulty having been 
uused by the deceased himself, it might be 

awumed that the costs of all parties would be 
®afe payable out of the fund. Bruce v. 
\ , « tT of United Workmen, 25 Occ.'• 45, 4 0. W. R. 241.
«.?'* Attachment oe Debts — Bills or 
âÎWa^Nd / Mattel Mortgages—Chose in 
SJt-ThuuI,MKNT °F ~ Landlord and

INTERROGATORIES.

See Discovery—Evidence—Parliamentary 
Elections.

INTERVENTION.

Inscription—Practice.]—When an inter
vener contests the demand of the plaintiff, 
and the plaintiff has not replied to the inter
vention, he cannot inscribe ex parte in re
spect of the intervention at the same time as 
in respect of the principal action. William
son v. Yates, 6 Q. P. R. 300.

Re-opening of Cause—Preliminary Ex
ceptions—Deposit.]—An intervenant has not 
the right, at any stage of the case and without 
deposit, to re-open it on questions pleadable 
only by preliminary exceptions. Bisaillon v. 
Curé, dc., of St. Valentin, 4 Q. P. R. 191.

Service—Certificate of Prothonotary.] — 
A certificate of the prothonotary stating that 
an intervener has not served his intervention 
within three days after its filing, will be set 
aside on motion if it is stated that the par
ties have received a copy of the intervention, 
the service of the intervention not Being 
necessary. Montreal Loan and Mortgage Co. 
v. Heirs of Mathieu, 0 Q. P. R. 459.

INTOXICATING LIQUORS.

Action for Price—License—Production— 
Pleading.)—The plaintiff was a grocer, and 
sued to recover the amount of an account for 
intoxicating liquors sold. The defendant 
moved for an order that the plaintiff should 
be directed to declare whether at the time of 
the sale of such beverages he had a license 
required by law, and to produce such license : 
—Held, that the plaintiff was not obliged to 
allege that he was the holder of n license nor 
was he obliged to produce one as long as the 
defendant did not by his pleading allege that 
the plaintiff had not obeyed the law upon 
this point. Martel v. Paquet, 5 Q. P. R.

N. W. T. Act ---Permit—Municipal Ordi
nance—By-law—Licenses — Police Regulation 
—Revenue—License Pee.]—The North-West 
Territories Act, R. S. C. c. 50, s. 92, enacts, 
inter alia, that no intoxicant shall be imported 
into the Territories, or be sold, exchanged, 
traded, or bartered, or had in possession 
therein, except by special permission in writing 
of the Lieutenant-Governor. The Municipal 
Ordinance authorizes municipal councils to 
make by-laws for licensing, regulating, and 
governing, inter alia, hotels, places of public 
resort, and places where liquid refreshments 
are sold ; and for fixing the sum to be paid 
for a license:—Held, that a permit from the 
Lieutenant-Governor did not dispense the 
holder from a compliance with a municipal by
law passed under the above mentioned provi
sion of the Municipal Ordinance :—Held, that, 
assuming that the power to impose a license 
under the Ordinance was intended as a power 
to make a police regulation, and not for the 
purpose of raising a revenue (but semble, 
contra ), a by-law imposing a license fee ot
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$100 wius valid as against the objection that 
the fee was excessive. Regina v. Salterio, 
Key in a v. McKenzie, Regina v. Tumulty, 11 
Occ. N. 27, 1 Terr. L. It. 301.

See Canada Temperance Act—Consti
tutional Law — Criminal Law — Liquor 
License Act.

INTEA VIBES.

Set- Constitutional Law.

INVENTION.

Sec Patent fob Invention.

JUDGMENT

INVENTORY.

Set SUBBOOATE COUBTB.

INVESTMENTS.

See Tbusts anu Tbustees.

IRREGULARITY.

See Abbest—Bills of Sale anu Chattel 
Mortgages—Whit of Summons.

JOINDER OF CAUSES OF ACTION.

See Parties—Pleading.

JOINDER OF ISSUE.

See Pleading.

JOINDER OF PARTIES

See Parties

JOINT LIABILITY
See Way.

Failure to Comply with Order for 
Security for Costs—Judgment issu-'I « 

| parte—Terms of order—Motion to set ssuw 
judgment—Merits. Thomas v. ('lark (»■!.'
I W. L. It. 512. 2 W. L. It. 126.

JOINT TENANTS.
See Estate.

Leave to Defend — Solicitor* 
Merits—Discretion of Judicial Officer — W 
peal.]—When a judgment is regularly entered

JUDGE OF HIGH COURT.
See Appeal.

I. Default Judgment, 824.
II. Foreign Judgment, 825.

III. Interlocutory of Final. 82».
IV. Opening up. Rescinding, and Vam

ing, 82».
V. Registration of. 835.

VI. Summary Judgment, 835.
VII. Other Cases, 841.

I. Default Judgment.

Debt—Interest — Unliquidated Demand 
Irregularity.]—Where in an action for n debt 
or liquidated demand, there is also a claim for 
interest as accruing prior to the issue of ill- 
writ, but no allegation in the statement of 
claim of any contract, express or implied, to 
pay it, it cannot, being an unliquidated l" 
mand, be included in a judgment signed by 
default under Rule 90. Such judgment will 
be set aside as irregular. Ewing v. Latimer, 
5 Terr. L. R. 499.

Dismissal of Action Default of Plain 
tiff—Application by Plaintiff for Relief—Ser- 
vice on Defendant's Solicitor—Duration >c 
Retainer — Absent Defendant.] — On 20th 
December, 1904. the usual praecipe order for 
security for costs was taken out and served. 
Owing to a change in the firm of plaintiffs" 
solicitors the order was not complied with 
and on 18th January, 1905, an order issued 
under Rule 1203 dismissing the action with 
costs ; but uo judgment was entered or costs 
taxed. On 23rd January this order en me 
to the knowledge of plaintiffs' solicitors : they 
at once moved in 1er Rule 358 to l>e allowed 
to put iu security and proceed with the action. 
Notice of this motion was served ou defend 
ant’s solicitor tas appeared by admission in
dorsed thereon I. But on the return of tin 
motion on 28th January, he stated that de
fendant hod Im'i-ii Informed tar him that the
action had been dismissed, and that defendant 
lmd left the province, without giving any 
address ; and that the solicitor did not con
sider himself any longer entitled to act - 
Held, wherever a judgment has been entered 
ou default of either party, a possible remedy 
is provided by Rule 358 : and that, so long as 
that Rule can he invoked, the action is still 
pending. In all such cases the motion has to 
be made in the action, which must tlierefor- 
be viewed as still pending—otherwise no mo
tion could be made—and. the only remedy 
would be by petition, if any remedy existed. 
Then it follows that if the action is pending, 
the solicitor on the record is still solicitoi 
until a change has been made ns directed in 
Rule 835. | See Newcombe v. McTiUlian.il
1\ R. 461.—Ed.] Muir v. Ouinane f. « 
R. 324, 6 O. W. R. 64. 10 O. W. K. ■ 
See also 6 O. W R. 383, 844.
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I
merit» should be shewn un un application t<> 
bet it aside and allow a defence to be tiled, 
even if it was by the error of the clerk of 
ibe defendant’s solicitor, in not carrying out 
bis instructions, that the defence intended 
was not tiled in time. Watt v. Barnett, 3 
(i it. D. 393, approved. Where, however, the 
referee has exercised his discretion in ! 
favour of the defendant and made an order 1 
giving leave to defend, such order should not 
be reversed on appeal, although the Judge j 
annot liud that any defence on the merits | 

uhs been shewn. Moore v. Kennedy, 12 Man. | 
1, K. 173, followed. McCaul v. Christie, 15 
Man. L. It. 358. 1 W. L. It. 33”.

Motion to Set Aside—Defence—Conn- I 
lerclaim —Security tor costs — Summons or ; 
notice of motion—Affidavit of merits—Secu- I 
ritv in hands of defendants. Moyie Lumber | 
and Milling Co. v. May (N.W.T.), 1 W. L.
R. 182.

Motion to Set Aside—Defence on merits 
—Delay in moving—Terms—Costs. (Jillard \ 
v. McKinnon, U O. W. It. 305.

Motion to Set Aside Order Dis
missing Action — Default of security for 
costs—Rule 1203. 8narrow v. Blue Ilibbon
Uestrual Co., 9 O. W. It. 380.

Res Judiest»—Judament for Defendant 
by Default at Trial—-Veto Action for Same | 
Cause—Proof of Identity.]—A judgment in j 
favour of the defendants in default of the 
plaintiff's appearant, at the trial, under O.
31, r. 29, is to be considered a dismissal of 
the action on the merits, and when set up as 
a defence in a second action in respect of 
the same subject matter, which inny be estab
lished by the specially indorsed writ in the I 
lirst action, is a bar. The proper course for ; 
the plaintiff was to have applied to the Judge I 
who heard the cause to set aside the judgment 
mid for a re-hearing. Mumford v. Acadia j 
Pointer Co., 37 X. 8. Reps. 375.

Time for Filing Defence—Computation j 
—Vacation—Sunday — Irregularity. Handley 
V. Scott and Warren (X.W.T.), 2 W. L. R. 
Ml. |

Want of Jurisdiction Ratione Per
sonae Vel Loci—Waiver—Duty of Court.] j 

Want of jurisdiction ratione persona; vel I 
loci is only waived by the appearance of the I 
defendant and his default to plead it within j 
the delays : it does not give a Court power to | 
oondenm by default a defendant improperly ( 
summoned. If want of jurisdiction is pleaded ! 
on appeal by the defendant, the duty of the i 
tourt is to put the parties out of Court, re
serving the plaintiff his recourse before the I 
'"mpeteut tribuual. Canadian (Jeneral Elee- ! 
If"' r°- v. Canada Wood Manufacturing Co., : 
' P. R. 140.

m()nb ^ISMIN8AL oy Action—Writ of Sum-

II. Foreign Judgment.

Action on — Defence — Defendant not i 
served with process in original action—Find- j 

°‘ fact—Leave to amend—Original cause j 
7. attion--Parties. Bank of Montreal v. 
j,orr'«o". 5 O. W. R. 90, 540.

Action on—Defence—Fraud—Evidence to 
sustain. Anderson Produce Co. v. Nesbitt, 1 
O. W. R. 818. 2 O. W. II. 480.

Action on—Defence—Non-service of Pro
cess in Original Action—Pleading—Reply.] — 
The declaration charged that the defendant 
was indebted to the plaintiff in $320, by 
virtue of a judgment recovered in the Superior 
Court of the District of M., in the Province 
of Q. Plea, that the defendant was not per
sonally served with the first process in the 
suit within the jurisdiction of the Court 
where the judgment was obtained, and that 
the defendant was never indebted to the 
plaintiff in the cl uni on which the judgment 
was obtained. R plication that the contract 
on which the judgment was recovered was 
made at M., within the jurisdiction of the 
Superior Court of the district of M. ; that the 
said Court had jurisdiction of the subject 
matter of the said suit, and the said judgment 
was regularly obtained according '<> the prac
tice of the said Court, and that the sum men
tioned in tii.' said judgment and ordered to be 
paid is justly ami truly due and payable by 
the defendant to the plaintiff. Demurrer to 
the replication, and notice of objection to the 
idea Held, that the plea as an allegation 
that the enforcement of the judgment by this 
Court was contrary to natural justice, was 
bad, as it did uot negative the existence of all 
facts which, if proved, would render the judg
ment enforceable, that it was not sufficient to 
enable the defendant to go into the merits of 
the original cause of action under C. S. c. 48, 
as it did m.t eet out the cause of action. That 
the replication was bad, as it did uot join 
issue on the conclusion of the plea “ never 
indebted,” and merely reiterated in another 
form the right to enforce the judgment. 
Shearer v. McLean, 30 X. B. Reps. 284.

Action on—Defences Set Up in Original 
Action—Motion to Strike Out — Embarrass
ment—Delay.]—The defences that may lie sot 
up in an action in Manitoba an a foreign 
judgment by virtue of s.-s. (1) of s. 38 of the 
King's Bench Act, R. S. M. 1002, c. 40, are 
not limited to such ns might have been, but 
were not, pleaded in the original action, but 
include such ns were actually pleaded there, 
subject to the power of the Court or a Judge 
to strike them out ou the ground of embarrass
ment or delay ; and a motion to strike out 
defences was refused. Gault v. McXabb, 1 
Man. L. R. 35, distinguished. Meyers v. 
Prittie, 1 Man. L. R. 27, not followed. 
British Linen Co. v. McBwan, 8 Man. L. It. 
99, discussed. Hickey v. Lcgresley, 15 Man. 
L. R. 304, 1 W. L. R. 540.

Action on—Jurisdiction of foreign Court 
— State Court — Subject of “ country ” — 
Resident of another country—Submitting to 
jurisdiction. Dakota Lumber Co. v. Rinder- 
kuecht ( X.W.T.), 1 O. W. R. 481, 2 W. L. 
R. 89, 275,

Action on—Equitable Relief—Declaratory 
Judgment — Simple Contract Creditor — 
Statute of Limitations.]—A creditor under a 
Quebec judgment asked a declaration that the 
judgment debtor was beneficial owner of n 
certain claim against the Dominion govern- 
ineht:—Held, that being in this province in 
the position of a simple contract creditor he 
was not entitled to such relief, for the same 
reasous which debar a simple contract creditor
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from taking garnishee proceedings or proceed
ings for equitable execution ; and also because, 
the claim being one against the Crown, no 
consequential relief was or could be asked. 
Held, also, that the judgment, being more 
than six years old, would under ordinary cir
cumstances have become barred ; but since the 
judgment debtor was not at the time of the 
recovery, nor hud been since, in this pro
vince, the plaintiff’s remedy was saved by R. 
8. O. 1887 (vol. 3) c. 334, e. 40. Stewurt v. 
(Jutbord, 23 Occ. N. 242, 0 O. L. It. 202, 2 
O. W. It. 108. 554.

Action on—Lis Pendens—Similar Action 
in Another Province.]—A judgment rendered 
in a province of the Dominion other than the 
province of Quebec will not be considered as 
a judgment rendered in a foreign country, and 
the Quebec Courts are obliged to recognize a 
judgment so prcnountM-d if it is in accordance 
with the provisions of art. 211, C. 1‘. 2. A 
defendant by a plea of lis pendens may ex
cept to a suit begun in the province of Quebec 
by alleging that a suit of the same nature, 
between the same parties, and for the same 
cause of action, is pending in another pro
vince of the Dominion. 3. But, if the action 
has no object but to have the judgment ren
dered in another province of the Dominion de
clared executory, the fact that the plaintiff 
has set up a like cause of action in another 
province, and that it is actually pending, does 
not justify a plea of lis pendens, provided 
that the Court is not asked to pronounce upon 
the cause of action, but only to state that the 
judgment has been regularly obtained. Black- 
icood v. Percival, 22 Occ. N. 417, 5 Q. P. R. 
110. Q. R. 23 S. C. 5.

Action on—potion for summary judg
ment—Defence. Chambre v. Qundy, 2 O. W. 
R. 243, 244.

Action on—Pica to—Damages not Due.] 
—A defendant who is sued upon a foreign 
judgment declaring a contract to be executory 
and awarding dariages by reason of its non
execution, may, notwithstanding such judg
ment, by virtue of arts. Ill and 202, C. P., 
plead to the allegation of the debt in the 
declaration, that the damages claimed are not 
due and give the grounds for such conclusion. 
Reid v. McCurry, 4 Q. P. R. 251.

Action on—Pleading—Declaration — Ori- 
inal Cause of Action.] — An action was 
rought in the province of Quebec unon a 

foreign judgment. The defendant made an 
exception to the form, upon the ground that 
the plaintiff had failed to indicate the causes 
of action in the suit in which the judgment 
had been rendered :—Held, that the plaintiff 
bringing an action upon a foreign judgment 
is not bound to state the grounds of the ori
ginal action, where it is shewn, by the certi
ficate of the clerk of the Court by which the 
judgment was rendered, that the claim sued 
on was personally served on the defendant, 
together with the writ of summons in the 
action in which the foreign judgment was 
rendered. Smith v. Beaubien, 22 Occ. N. 
410.

Action on — Pleading—Defence—False 
testimony in foreign Court—Jurisdiction of 
foreign Court — Counterclaim •— Original 
cause of action — Jury notice. Hallock v. 
Orillia Export Lumber Co., 6 O. W. R. 597.

Action on — Proof of judgment —Seal 
of foreign Court—Certificate of Clerk- Proof 
of identity of plaintiffs. Stephens v. Olsm 
(N.W.T.), 1 W. L. R. 572.

Action on — Statute of Limitations 
Absence of defendant beyond sens c (). 
(Y.T.) c. 21», s. 1—21 Jac. I.—4 \ 5 Anne 
—Construction — Repeal. United 
Saving and Loan Co. v. Rutledge. (Y.T.(
2 XV. L. R. 471.

Action on — Proof of—Exemplification 
— Void Contract — Company — Extra-u rt 
torial Contracts of Carriage.]—A default 
judgment obtained in a foreign jurisdiction, 
though liable to be set aside so long an 
it stands, is “final and conclusive." within 
the meaning of that expression as applied 
to foreign judgments, and consequent lx it 
may be sued on in this province. hi an 
action on a foreign judgment the defendant 
is entitled to challenge the validity of the 
judgment on the ground that it is manifestly 
erroneous, such as being founded on an ex 
facie void contract. The province may create 
a company with power to undertake .-xtrn 
territorial contracts of carriage, and so it 
is not ultra vires of a company incorporated 
in British Columbia to eontract to carry 
goods from British Columbia to a point in the 
Yukon Territory. Per Martin. ,1. :—An ex
emplification of judgment under the 
the Court in which the judgment was pro
nounced, is equivalent to the original judg
ment exemplified, and notice under the Evi
dence Act, of intention to produce it in 
evidence is unnecessary. Boyle v. Virtoriu 
Yukon Trading Co., 22 Occ. X. 377. 0 B. < . 
R. 213.

Action on, in Ontario — Original Con
sideration—Ontario Judicature Act—Promo
ter of Company—Loan to—Personal Liabili
ty.]—Under the Ontario Judicature Act. ns 
before it. the declaration in an action on a 
foreign judgment may include courts claiming 
to recover on the original consideration. A 
promoter of a joint stock company borrowed 
money for the purposes of the company, giv
ing his own note as security. The lender 
was informed at the time of the manner 
in which the loan was to be, and was. ap
plied :—Held, that, us the company did not 
exist at the time of the loan, it could not !»• 
the principal debtor, nor the borrower a mere 
guarantor. The latter was, therefore, pri
marily liable for repayment of the loan. 
Judgment of the Court of Appeal. 27 A. R 
96, 20 Occ. N. 57. affirme.!. Bugbec v. Cler 
gue. 21 Occ. N. 130 : S.C., sub-nom. Olcrgue 
v. Humphrey, 31 ~8. C. R. 66.

Warrant of Attorney — Confession —
Jurisdiction—Residence of Defendant.]—The 
general rule is, that a judgment valid by the 
law and practice of the state where it is 
rendered or confessed, may be sued upon as a 
ground of action in any other state. A judg 
merit by confession is an instance of a party 
voluntarily submitting himself to the juris 
diction of the Court, whereby competence is 
acquired to deal with the matter submitted:— 
Held, that a judgment recovered in the State 
of Pennslyvania, after the defendant has 
ceased to be a resident of that State, upon 
a warrant, of attorney executed there, was 
valid, and that the Courts there lmd jurisdic
tion to deal with the matter. Ritter v. hair
field, 21 Occ. N. 73, 32 O. R. 350.
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HI. Interlocutory ob Final.

Interim Injunction—Leave to Appeal.] 
—The judgment anting an interlocutory 
injunction does n fall under Art. 40, C.

u,l leave to appeal therefrom will not 
„ nted. M ikt v. City of Hull, 4 Q. I*. 
B. M.

Revocation of Stay of Execution - -
leave to Appeal.]—An interlocutory judgment 
is one which ia rendered iu a cause between 
ihe institution of the suit anti the final judg
ment therein, and is given in an intermediate 
state of the cause on some intermediate 
question before the final decision. A 
judgment revoking the stay of execution 
previously ordered by the Court, and 
ordering the bailiff to proceed with the 
execution of the property seized, is a final 
judgment, and a petition for leave to appeal 
therefrom cannot be granted. Shannon v. 
Turgeon, 4 Q. P. K. 49.

IV. Opening up. Rescinding, and Vabyino.

Action—Petition — Fraud—Affidavit.] — 
The revocation of a judgment may be de
manded by a direct action, while it may also 
ho effected by means of a petition. 2. One 
who attacks, on the ground of fraud, a 
judgment against him, and alleges that it 
causes him serious prejudice, is not obliged 
to make it appear iu his declaration that, 
but for the alleged fraud, the judgment would 
hare been different from what it is. 3. A 
petition should be accompanied by an affidavit, 
but if, upon an inscription in law against a 
direct action, the absence of such affidavit is 
not set up as a ground, the Court cannot, 
of its own motion, take notice of the absence 
of the affidavit. Charctte v. Leveillé, 4 Q. 
P. R. 310.

Action to Annul—Fraud — Parties — 
Creditors.]—A decree, like a contract, may 
be attacks! for fraud by a party interested. 
2. An action to annul a decree is subject to 
the same rules as an action to set aside 
a conveyance, and, in the same way, enures 

the benefit of all the creditors interested. 
McVally y. Préfontaine. 4 Q. P. R. 126.

Action to Set Aside Assignment of
.*}**7.— Previous garnishing proceeding 
in Division Court—Res Judicata — Fraud — 
raise testimony. Johnston v. Barkley, 4 
y R. 468, 6 O. W. R. 649. 10 O. L. R.

Action to Set Aside Judgment—J u ris- 
flirfion—Fraud — Pleading.]—Where a judg
ment has been obtained by fraud, the Court 
mh jurisdiction, in n subsequent action 
Draught for that purpose, to set the judgment 

statement of claim alleging that 
Ul“ Pontiff believes and charges the tut 

]° that no service of the writ of summons 
in the said action was ever made upon him, 
and that the said liability of the plaintiff 
1° ,tIle defendants and co-indorser was satis- 
nM and discharged either prior or subsequent 

, tuition of so id action, as defend- 
,“:H ''fH knew at the time, is insufficient ns 
ot alleging that the judgment in question 

» m ,obt®med by fraud, or, if It can be 
em t0 “° so. as not positively averring the

recovery of the judgment against the plain
tiff, which is also essential. Richards v. 
Williams, 11 B. C. R. 122, 1 W. L. R. V.

Amending Judgment after Entry —
Costs — Practice ■— Supreme Court of Can
ada.]—The minutes of judgment as settled by 
the registrar directed that the appellants’ 
costs should be paid out of certain moneys 
in Court, and in this form the judgment was 
duly entered aud certified to the clerk of 
the Court below. Subsequently it was made 
to appear that there were no moneys in 
Court available to pay these costs, aud upon 
the application of the appellants the Court 
amended the judgment, directing that the 
costs of the appellants should be paid by the 
respondents forthwith after taxation. Letour
neau v. Gorbonneau, 35 S. C. R. 701.

Amendment — Ex parte application — 
Changing personal into proprietary judgment 
—Leave to amend—Rescinding order. Hol
ster v. Booth. 2 O. W. R. 890.

Application to Vary — Costs.]—The 
defendant K., an auctioneer, advertised at the 
instance of the defendant M. certain land 
for sale at public auction claimed by the 
plaintiff and M. This suit was brought for 
an injunction restraining the sale and for a 
declaration of title. An interim injunction 
was granted. An ejectment action was also 
brought by the plaintiff against M. in respect 
of the same land, and judgment therein was 
given for the plaintiff. The defendants ap
peared by the same solicitor and joined in 
their answer in this suit. At the hearing 
a decree was_ made against the defendants 
with costs. K. now applied to vary the de
cree so far as it ordered him to pay costs, 
alleging that since putting in his answer 
he had had nothing to do with the conduct 
of the suit, believing himself to be but a nom
inal defendant, and his co-defendant to be 
responsible for the defence :—Held, that the 
application should be refused, but without 
costs. Robertson v. Kerr, 23 Occ» N. 266.

Consent — Misrepresentations—Mdtion 
to stay—Motion to vacate—Forum. Domin
ion Syndicate v. Oshawa Canning Co., 2 O. 
W. R. 074.

Consent Judgment — Setting AsideA— 
A judgment declaring the contestation to an 
opposition maintained by consent cannot be 
set aside upon petition, unless it is attacked 
by way of improbation. Beaubien Produce 
and Milling Co. v. Corbeil, 3 Q. l\ It. 435.

Correction off Interlocutory by Final 
Judgment. | — A judgment dismissing an 
exception to the form, in which the defend
ant, a married woman, separate as to pro
perty, complained of being sued alone, can be 
corrected by the final judgment. Ogilvie v. 
Fraser. 3 Q. P. R. 646.

Default—Application to set aside—Delay 
—Discovery of defence—Condition of pay
ment into Court. Cayley v. Graham, 2 O. 
W. R. 400.

Default—Opening up—Terms—Alimony. 
Edgeworth v. Edgeworth, 2 O. W. R. 404, 
3 O. W. It. 71.

Default Judgment- -Motion to Set Aside 
—Order Reducing Amount—Power to Make
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—C'outs—Mala Fide».]—Au action having 
been brought in a County Court to recover 
an amount claimed for taxes, an agreement 
was entered into on behalf of the defendant 
to pay the amount claimed for debt and costs 
within a day or two from a time fixed, the 
16th or 17th May, 1901. On the 18th May an 
amount was paid on account of costs, and on 
the 21st, the balance not having been paid, 
judgment by default was entered for the full 
amount claimed for debt and costs, without 
giving credit for the amount paid on account. 
An application to set aside the judgment ; 
was refused, but an order was made reducing 
it to the proper amount :—Held, that under 
O. xiii, r. 10, the Judge of the County Court 
had power to make such an order. Inasmuch 
as the application was a necessary one, the 
defendant should have had the costs of the ; 
motion below, but, as there was a substantial | 
condition in respect of which he had not j 
succeeded, there should be no costs of the 
appeal. Semble, that, if the judgment had 
been entered in breach of good faith, the 
amendment should not have been granted, 
but that in this case it was the defendant's 
duty to have seen that the terms of the 
arrangement ns to payment were complied 
with. City of Halifax v. Bent. 33 N. 8. 
Reps. 546.

Default Judgment- statement of De
fence—County Court.]—An order made in 
an action in a County Court for service of 
notice of a writ t>ut of the jurisdiction pro
vided that, the defendant should have twelve 
days after service “ within which to appear 
to notice of the writ and file his defence to 
the action.” Within the twelve days an ap
pearance in the usual form was entered, the 
following words being added : “ The defendant 
admits only $103, but otherwise disputes 
plaintiffs’ claim in this action —Held, that 
this was in effect a statement of defence ; 
that filing was, under the order, all that was 
necessary, and that a judgment entered for 
default of defence was void. Voight Brewery 
Co. v. Orth. 23 Occ. X. 168, 5 O. L. Tt. 443.
2 O. W. R. 304.

Default Judgment—Petition for Review 
—Declinatory Exception.]—A defendant who 
does not reside in Canada and has been sum
moned by way of publication, may, with his 
petition for review of a judgment rendered 
against him by default, file preliminary ex
ceptions, and notably a declinatory exception, 
if the contract set up by the plaintiff has 
not been made in the province of Quebec 
and the cause of action has not arisen there. 
Levy v. Arkbulatoff, 5 Q. P. It. 204.

Default of Appearance Motion to Set 
Aside Service of Writ of Summons out of 
Jurisdiction—Stay of Proceedings—Irregular 
Judgment.]—A notice of motion by the de
fendant to set aside an order for service of 
a writ of summons out of the jurisdiction, on 
grounds of irregularity, operates as a stay 
of proceedings until finally disposed of. so 
that the time for entering the appearance does 
not run in the meanwhile. A judgment 
signed by the plaintiffs, for default of appear
ance on the same day that an order dismiss
ing the defendant’s motion was issued, was 
set aside as irregular. Confederation Life 
Association v. Moore, 24 Occ. N. 25, 6 O. I,. 
R. 003, 2 O. W. It. 041, 1080. 1087. 1120.

Default to Shew Cause—.Motto» to .Set 
Asidt Merits—Improvidence.]—On a motion 
for judgment under Order XIV., after due 
service of notice of motion, affidavits, and 
exhibits, the defendant did not appear, and 
the plaintiff secured an order. This was 
an application to set aside the order, on the 
ground that the defendant’s affidavits to re
sist the motion were misdirected to Toronto 
instead of to Halifax. The order was set 
aside on payment of costa. « u 
application the merits will not be iook*il at. 
the sole question being : "Has the judgment 
been improvidently entered?” A subsequent 
day was appointed for the argument ot the 
merits. Le (ireslcy v. Le Moine, 21 Occ. X. 
88.

Exception to Petition — Validity as
Tierce-Opposition.]—A court document in
tituled “ petition for revocation of judgment." 
but not containing any of the necessary 

I grounds, will not be rejected ujiuu exception 
to the form if it can be held valid .-is a

1 tierce-opposition. In re Montreal Cold stor- 
I age and Freezing Co., 5 Q. l\ R. ill.

Laches. |—Judgment was signed against 
the defendant for $542.68 and costs, in de
fault of appearance, on the 2nd July. 181*2. 
In 11*01 lie moved to set it aside on the
grounds that he was never served with the 
writ of summons and that he did not owe 
any money lo the plaintiff. The plaint ill's 
husband swore that on the 21st June, 1.81*2, 
lie personally served the defendant, with 
whom he was well acquainted, with the writ 
of summons in the usual way. in tin- pre
sence and bearing of the plaintiff's solicitor.

| and the affidavit of the solicitor shewed that
I lie was present on the occasion in question,
j when the defendant, after being served with 
5 the writ of summons, admitted that the 
I amount set out in the indorsement was cor- 
I rect and that lie had no defence :—Held, 

that, the defendant not having explained the 
dalay on his part of nearly nine years, uor 

! satisfied the Court that he had any merits, 
and the judgment being regular, the upplica- 

I tion should be refused. Fooks v. Cox, 22 
Occ. X. 44.

Mistake in Date—Correction—Consent 
—Amendments — Costs. St. Man/» Cream- 

I cry Co. v. (Jrand Trunk R. IF. Co., 2 O. IV.
! It. 328, 472, 3 O. W. It. 472.

Motion to Set Aside—Action for 1 nine
I of Services—Appearance—Affidavit [mount 

—Service of Copy—Default Judgment -Evi• 
j dencc.]—An action by a civil engineer for 
j the value of services rendered, detailed in au 

account, such services consisting in the pre
paration of a plan, is not a summary matter 
within the meaning of Art. 1150, C. !'• C., 
and, therefore, when the writ is returned dur
ing vacation, the defendant is not obliged 
to file with his appearance an affidavit stat
ing that such appearance is entered in good 
faith and not with the object of unjustly 
tielaying the proceedings. 2. The neglect to 
serve upon the defendant with the original 
process a copy of the account sued upon is 
not a ground for setting aside n judgment 
rendered ex parte against the defendant, 

j where such account has been filed with the 
writ and afterwards served open the solicitors 
for the defendants, with a notice to plead 

I within two days, the time for pleading having
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then expired. 3. In un action by a civil en
gineer tor the value of professional services, 
with u detailed account to support it, the 
plaintiff, when the defendant hits Iteen noted 
in default of a plea, is not obliged to set the 
cage down for enquête, but he may at once 
*t it down for judgment, tiling with his in
scription nu uflidavit that the amount claimed 
is due to him ; and the defendant cannot move 
against, the judgment upon the ground that 
lie has had no opportunity to cross-examine 
the plaintiff, inasmuch as he could have sub- 
IHcnaed him for that purpose if he had 
thought well. 4. In such an action viva 
vow evidence is admissible to prove the 
plaintiff's claim. Kennedy v. Canadian Con- 
ttmtion Co., (J. R. 18 S. C. 507.

Motion to Sot Aside Consent Judg
ment-Jurisdiction of Master in Chambers 
-Third party notice after judgment. 1/c- 

Ltnii v. Canadian Pacific It. H\ Co., 0 O. W. 
K. Ml.

Motion to Vary -Custody of Infant— 
Neglect to Provide for—Inscription in Re
new.]—Where the plaintiff, in an action 
for separation from bed and board, also prays 
for the custody of a minor child, some order 
should be made by the Court of first instance, 
in delivering judgment, with respect to this 
portion of plaintiff's conclusions. 2. Where 
the Court of first instance has omitted to 
make such order, the plaintiff is not entitled 
by motion not notified to the opposite party, 
to ask that an addition be made to the judg
ment, disiKisiug of the prayer for the guard
ianship of the minor, it appearing in this 
vase that the omission complained of was not 
a mere clerical error. 3. On an inscription in 
review from the first judgment, the Court of 
Review may either make such order, or. if 
it seem to Is* more desirable, may send the 
record back to the Court of first instance, 
for such further proceedings as may be pro
per nr accessary to enable the latter tribunal 
to udjudirate us to the custody of the minor, 
'•aifk v. Cooke. Q. It. 24 8. C. 14.

Motion to Vary—Difficulty arising iu 
proceeding under judgment—Deaths of mem
bers of Court — I^apse of time. Uffncr 
v. Le ici*. 2 O. W. It. 441, 3 O. W. It. 300.
3 0. W. It. 30.

Motion to Vary—Rehearing—Costs ■— 
/'arfies.l- ln a suit to restrain the sale of 
property by K., an auctioneer, at the instance 
of M., and for a declaration of the plaintiff's 
title, K. appeared and jointly answered with 

d• thereafter undertook the conduct of 
the suit, and alone appeared at the hearing, 
h. holding himself to be but a nominal party, 
lodgment with costs having beeu given 
against both defendants, an application by 
lx. to have the suit reheard for the purpose 

varying so much of the decree as ordered 
,!m 10 Pa.v costs, was refused. Robertson v. 
W. 23 (hr. X. 260, 2 N. It. Bq. Reps.

Motion to Vary Judgment—Uisposi- 
10» of Costs—-Clerical Error. 1—A disposi

tion in a final judgment awarding costs in a 
r*"er absolutely contrary to that which 
'ne Judge wished to direct, as appears iu con- 
Mfleration of the whole text of the judgment, 
tuay he corrected on application to the Judge, 

i>—27

this correction being considered as the cor
rection of a clerical error provided for by 
Art. 546, C. l\ C. (1er va is v. Lesly, Q. R. 
1 8. C. 44, followed. Iteyina v. Stadacona 
Water, Light. and power Co. and Town of 
Famborn, (j. R. 25 8. C. 525.

Opposition—lie fendant not Served—Peti
tion tn Review—Exception to Form.]—An 
opposition to a judgment, based upon the fact 
that the defendant has not been served with 
process iu the action, must shew the grounds 
of defence of the defendant in the action, and, 
if it is begun after the time fixed, it cannot 
be regarded as a petition iu review if it 
does not contain such grounds. 2. Semble, 
that an exception to the form must reserve 
the recourse of the plaintiff. Hinmult \. 
Fulton, 5 Q. 1*. R. 213.

Opposition -Petition for Review—Nul
lify of Service—Saisie-gagerie — Irregular 

i Sule—Damages—Res Judicatu.]—The defend
ant may proceed by way of opposition to a 
judgment or of petition for review of a 
judgment rendered without the defendant hav
ing been heard or called upon, and in such a 
case it is sufficient to allege the nullity of 
the service without any other ground of de
fence. 2. A party whose effects have been 
sold upon a writ of saisie-gagerie en expul
sion, which has not been served upon him, 
may claim damages for the irregular sale of
ins effects, and the order dismissing his oppo
sition to a judgment based u|»on the defective 
service, does not constitute res judicata 
against him in his suit for damages. Fulton 
v. Hinault, 5 (J. P. It. 258.

Petition to Open np—t'ause Heard ex 
parte.]—Where judgment was given by a 
Court without hearing one of the parties, in 
consequence of a misunderstanding between 
the solicitors, such party may, on petition, 
have the judgment opened up. Fabien v. 
Gougeon, Q. U. 18 8. C. 242.

Petition to Open Bp—Error as to Sta
tute.]—Where the parties and the Judge have, 
by a common error, supposed that a certain 
statute had been promulgated and was appli- i cable to the case in hand, whereas, though it 
had been passed by the Legislative Assembly, 
it had been modified by the legislative Coun- 

| cil so as to make it inapplicable to pending 
causes, there is ground for proceeding by peti
tion against a judgment rendered in necord- 

, a nee with such supposed law. Lamalice v.
La Compagnie d'imprimerie. Electrique. 4 Q. 

j P. R. 03.

Petition to Reopen Diseovery of Fresh 
' Evidence.]—A party cannot by petition de

mand the setting aside of a judgment upon the 
allegation that he has since found letters of 

i such a nature that they would have the effect 
of changing the judgment, if such letters were 
in liis iMissession at the time of trial. Warin 
v. Werthemer, 5 Q. P. It. 402.

Petition to Vary—Final Judgment — 
j Contestation of Dividend Sheet—Curators— 
, Inscription ■— Notice.]—A judgment main- 
: taining the contestation of a dividend sheet 

is a final judgment, subject to review or 
! appeal, and can only be modified by the Court 
, which pronounced it in accordance with one 
! or other of the modes provided by Arts. 1103
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ft seq., O. I*. There is ground for a peti- i Action on Bills of Exchange 
tion against such a judgment when it alleges j Defence — Illegality—Powers of company, 
that the curators affected by the judgment Canada Permanent and Weatam Cana do 
lmd no notice of the last inscription of the I Mortgage Corporation v. Braggs, 6 (). \V. R 
contestation. Buyeur v. Heath, 5 Q. 1*. R. j 180.

Reference by Consent to Experts —
Misunderstanding of Counsel as to Purpose 
of Reference—Opening up Judgment.}—In a
firoceeding before a Master in a mechanic's 
ieu matter, an understanding was arrived at 

between the counsel for the plaintiff and de
fendant, and orally communicated to the Mas
ter. When the time arrived to act on the 
understanding, the counsel disagreed In their 
recollection of what their understanding was. 
The Master entered judgment for the amount 
found due by certain experts, in accordance 
with the understanding of the agreement :— 
Held, that the judgment given by the Master, 
whose recollection of the understanding was 
the same ns that vf the plaintiff's counsel, 
in favour of the plaintiff, must be reopened 
and the matter referred back, as the parties 
were not ad Item. Wilding v Sanderson, 
f 18071 2 Ch. 034. referred to. Beaudry v. 
tlallien, 23 Occ. X. 40. 5 O. L. It. 73. 1 O. 
W. R. 793.

Revocation — Amendment—Default of 
Adfudication.]—A petition in revocation of 
judgment will lie against a final judgment 
which does not adjudicate upon the issue 
raised by 'an amendment to a pleading 
Lusher v. Pulmoti, (1 Q. P. R. 331.

Revocation—Contestation of Account— 
Grounds. |—If a petition in revocation of a 
judgment is granted and a party allowed to 
contest an account by means of newly dis
covered evidence, he cannot, nevertheless, in
sert in the contestation which he is allowed 
to file, grounds of contestation not set forth 
in the petition in revocation. Hill \. Camp
bell. « Q. I». It. 424.

V. Registration of.

Effect of—Lattis Purchased by Debtor— 
Conveyance to Nominee of Debtor.]—A cre
ditor who registers his judgment against an 
immovable liought by his debtor at a sheriff’s 
sale, but the purchase money of which has not j 
been paid, cannot maintain an hypothecary I 
action against a person who has afterwards 
become the transferee of the purchaser's i 
rights and has paid the purchase money to 
the sheriff, who has given him the title to 1 
the immovable. Lemieux v. Mitchell, 3 Q. 
P. R. 367, Q. It. 18 8 C. 528.

Lien on After-acqnired Land.]—The
registration of a judgment creates a hypothec 
on land acquired by the judgment debtor after 
the recovery of judgment. McClure v. Cro
teau, Q. R. 18 8. <’. 886.

VI. Summary Judgment.

Action for Mortgage Money—Defence 
— Agreement to postpone — Unconditional 
leave to defend—Writ of summons—Special 
indorsement — Interest. McGavin v. Camp
bell. 0 O. W. It. 04.

Action on Bills of Exchange —
Indoiocment—Collateral agreement Failure 
to establish — Correspondence. Imperial 
Bank of Canada v. 'Puckett, 6 O. W. It. 
121, 461.

Admissions -Pleading Rules d-'ilt, 261, 
616.1 Rule 616 is not iutei apply to the 
case of alleged insufficiency in law of the 
statements of facts pleaded in the defence. 
A motion for judgment should not under such 
circumstances be made under that Rule, but 
the procedure indicated in Rule 259 or Ruin 
261 should be adopted. Edward v. Cole, 24 
Occ. N. 360, 8 O. L. It. 141, 8. < '. sub nom. 
Edwards v. Cook, 4 O. W. It. 112.

Admissions of Fact—Pleading—Costs 
Rule 615 (Man.) ]—The words -admissions 
of fact in the pleadings"’ in Rule 615 of the 
King’s Bench Act, R. 8. M. 1002 c. 40, are 
not confined to such admissions made by an 
opposite party, and this Rule may be availed 
of by the party making the adm.ssious and an 
order made accordingly ; and, when the de
fendant in his statement of defence consents 
to the relief asked for by the plaintiff and 
offers to give the conveyance required by him, 
such consent and offer, although strictly 
speaking not an admission of fact, should 
be treated as one for the purimses of the Rule, 
as its object is to save further proceedings 
and further costs when the need of trying 
issues is removed by admissions. The state
ment of defence, besides the consent and offer 
referred tin, denied the allegations of the 
statement of claim :—Held, that, as the de
fendant, by making nu application under 
Rule 615, had put it out of the power of the 
plaintiffs to prove their allegations and out 
of the jjower of the Court to decide, on the 
merits, who should pay the costs of the ac
tion, the case should be treated, for the pur- 
)>oKe of awarding costs, as if the defendant 
had admitted the truth of the plaintiffs’ plead
ings, us well as submitted to the relief asked 
for, and that the defendant should pay the 
main costs of the action, including the costs 
of the motion. Houghton v. Mathers. 24 Occ. 
N. 246, 14 Man. L. R. 733.

Admission of Part of Claim- Division
of claim—Interest — Rule 228. Lisle v. 
De Lion (Y.T.), 1 W. L. R. 274.

Conditional Leave to Defend Claim 
on contract — Mining coal—Lien—Counter
claim—Writ of attachment—Setting aside-— 
Absence of fraud. Fey v. Seimrr (Y.T.). i 
W. L. R. 566.

County Court — Affidavit.]—1The mater
ials used in support of a motion for sp'-euy 
judgment in n County Court action in widen 
the plaintiff sued on an account stated were 
an affidavit of the plaintiff verifying his 
cause of action, and an affidavit of the plain
tiff’s solicitor verifying the defendant s wg- 
nature to the account, and stating that lie 
believed the plaintiff had a good cause ot 
action and that the defendant had no defence 

Held, that the materials were sufficient 
to support a judgment for the plaintm 
Qmere, whether an affidavit of the plaintitt,
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verifying his cause of action, and an affidavit 
„f his solicitor stating that the defendant 
bail no defence, would be sufficient under s. 
<j4 of the County Courts Act to support a 
saeedv judgment. Bremner v. Nichol, 24 
Occ. N. 413, 11 It. C. K. 3b.

County Court, B. C.—Defences—Leave 
to Defend — Affidavit—Cross-examination.] 
—Ou it motion for speedy judgment hi a 
County Court action, it is open to the defend
ant t" set up other defences than those dis
closed iu his dispute note. 2. On the facts, 
the defendant was entitled to unconditional 
leave to defend. 3. Per Irving, J. :—'The 
defendant should have been allowed to cross- 
examine the plaintiff on his affidavit. AIc- 
Qtiire v. Miller, V 1$. C. R. 1.

Defence — Company—Indebtedness Ex- 
ending Statutory Limit—Directors' Liabili
ty.)—In an action against a company iucor- 
liorated under R. 8. O. 181)7 c. 199, for goods 
sold and delivered, the amount claimed being 
admitted, in which the defendants set up that 
their indebtedness when the goods were pur
chased largely exceeded the limits prescribed 
by sa. 11 and 49 of that Act, and that the 
directors were personally liable, and not the 
company, a motion for summary judgment 
was dismissed. Jacobs v. Booth's Distillery 
Co., 85 L. T. It. 292, followed. Canadian 
General Electric Co. v. Tuyona Water and 
Light Co., 24 Occ. N. 91. 9 O. L. R. t>41, 2 
0. W. H. 1055.

Defence -Conditional leave to defend— 
—Terms—Payment into Court—Costs. Men- 
ItU v. Gibson, 2 O. W. R. 857, 3 O. W. R. 
551, 4 0. W. 11. 339, 5 O. W. R. 233.

Defence — Counterclaim—Payment into 
Court.]—The plaintiff employed the defend
ant to sell a property at Sydney, of which 
'he plaintiff had an option. The defendant 

not ’ n talar real eatate broker, and 
the parties did not settle upon any rate of 
payment for the service. The defendant 
effected a sale for $13,200, at a profit of 
$2,200 for the plaintiff. The defendant be
came possessed of the $2,200 profit after hav
ing effected the sale, and wired the plaintiff 
that he had effected a sale and held this 
amount. The defendant to effect the sab1, 
had personally undertaken that certain necos- 
Nir.v steps to vest title in the purchaser 
would be duly taken. The plaintiff moved 
lor judgment under Order XIV. for $2,(KM), 

k- ?®ve cm*H t0 the defendant for $200, 
which the plaintiff alleged to be sufficient 
commission on the sale, questioned the de
fendant’s solvency by affidavit, and sought 
immediate judgment for the amount in the 
'lefeodant’s hands, less the $200. The sum 
m the defendant's hands was all he was fo 
receive from the purchaser, but there was, 
”t the time of the hearing of the motion foi 
judgment, a matter of the transfer of a 
mortgage from the original mortgagee of the 
Property to another, still incomplete. The 
Judge ordered the sum of $2,000 to Ik- paid 
«°,Court to abide the event of tin- action.

, “ 9e «>ets in the cause. Le (Jrrsley, 
v. Le Mom , 21 Occ. N. 89.

Defence -Municipal debentures—By-lav 
,rrut of principal—Statute. Standa
if1' Aiauromr Co. v 1"
°- W. It. 731. .'illaye of Tweed, 

922, 968.

Implied Covenant for Payment—In
strument of charge — Defence — Uncondi
tional leave to defend—Terms, farmers' L. 
and 8. Co. v. At units, 2 O. W. R. 503, 823.

Leave to Defend -Allegations of Fraud 
; —Costs, refusal of.)—When a defendant in

tends to rely on a defence of fraud, he should 
! set it up definitely in his statement of de

fence, and, in meeting a motion for leave to 
sign judgment under Rule 593 of the King’s 

! Bench Act, he should file au affidavit iu nn- 
| swer shewing such definite facts pointing to 
j the alleged fraud as to satisfy the Judge that 
I it would be reasonable that he should be al- 
| lowed to raise such defence. In this case the 

only evidence in rapport of the allegation 
of fraud consisted of some general statements 
of defendants in their examinations on their 
affidavits tiled iu answer to the plaintiffs 
motion, and it was held that an order allow- 

j ing the plaintiff to sign judgment was right. 
1 Wallingford v. Mutual Society, 5 App. Cas. 

<585, followed. Costs of appeal refused partly 
on account of the great mass of material 

I heaped up, including diffuse examinations on 
affidavits. Canadian Motive plow Co. v. 
Cook, 21 Occ. N. 422, 13 Man. L. It. 439.

Mortgage—Defence—Release — *'jnvey- 
anee. Farmers' L. and 8. Co. v. .rheart, 
2 O. W. R. 454.

Motion by Plaintiff—Dismissal of Ac
tion.)—Held, that, upon a motion by the 

I plaintiff for summary judgment under Rule 
mi'., where nil the facte were before the Court, 

| and the conclusion was against the plaintiff.
. it vvns proper to pronounce judgment dis- 
1 missing the action instead of merely dis- 
j missing the plaintiff's motion. Hill v. Hill, 
| 21 Occ. N. 590. 2 O. L. R. 541.

Motion for—Action on covenant in mort- 
I gage—Defence—Denial of execution and con

sideration. Farmers’ Loa>. and Savings Co. 
v. Stratford, 2 O. W. It 1000, 1142. 3 O. 
W. It. 297.

Motion for—Affidavit of Plaintiff—Cross- 
examination on—Discretion Refuse.)—On
the return of a summons for judgment under 
Order XIV., an application was made on be- 

j half of the defendants for leave to cross-ex- 
| amine the plaintiff on his affidavit filed in 
I support of. the summons. No affidavit of 

merits hail been filed on behalf of the de
fendants: -- Held, refusing the application, 
that it is only in exceptional cases that a 
defendant will be jK-rmitted to cross-examine 
the plaintiff on his affidavit, and then only 
after the defendant has filed an affidavit of 
merits. Ward v. Dominion Steamboat Line 
Co., 22 Occ. N. 424, 9 B. C. R. 231.

Motion for—1 >ofence—Company—Indebt- 
j eduess exceeding statutory limit, Grose v.
1 Tagona Water and Light Co.. 3 O. W. R. 

353.

Motion for—Defence—Guaranty — Con- 
! dition of taking effect—Admission of liability 

—Premature action. Dominion Bank \*. 
Crump. 3 O. W. It. 58.

Motion for—Defence—Money demand— 
Assignment of claim—Company—Shares — 
Counterclaim. MacLean v. World News- 

I paper Co., 3 O. W. It. 57.



839 JUDGMENT. 840
Motion for—Huit* Oit»—Pleading»—Ad

missions in examination of defendant—Re
covery of possession of land—Motion for 
judgment—Forum. Traplin v. 'Traplin, 3 O. 
W. It. 703.

Motion Refused—< 'oats—Cross-examina
tion—Substitution as discovery. Lawrence 
v. Smith, 2 U. W. It. 531.

Payment into Court — Payment out 
without prejudice. I'minion Paving and 
Contracting Co. v. Magann, 1 O. W. K. 330.

Pleading—Rule 616, Breach of Promise 
of Marriage—Admission of no Breach before 
Vction.]—Defendant moved under ltule 010 

for summary judgment dismissing an action 
for breach of promise of marriage, on the 
grounds (1) '1 hat the statement of claim j 
did not allege that there was a breach of the j 
alleged M-act before action, and 13) That 
plainti er examination for discovery ad- j
milled • here was no breach before this |
action. ..*viion refused, as it was a matter 
to be left to a jury to say if there was or ! 
was not such a breach. Barnum v. Henry,
.-» O. W. K. 36, 0 O. L. B. 319.

Powers of Referee—Rescinding order— 
Appeal — Setting aside judgment — Costs. 
Walker v. Robinson (Man.), 1 W. L. R. 181. j

Promissory Note — Contemporaneous 
agreement. Lander v. Blight, 2 O. W. It. | 
553.

Promissory Note — Defence—Unoondi- j 
tional Leave to Defend.]—In an action upon , 
a promissory note the defendant set up, in j 
answer to a motion for summary judgment i 
under ltule 003, that the consideration for 1 
the note consisted in whole or in part of 
the purchase money of a patent right, and 
that the note had not the words “given for a 
patent right " written or printed across the 
face, and was, therefore, void under the Bills j 
of Exchange Act, s. 30, s.-s. 4, in the 
hands of the plaintiff, who was alleged to | 
have notice of such consideration. The plain
tiff denied that the note was given for such ! 
consideration :—Held, that the defendant was ! 
entitled to unconditional leave to defend. 
Duvcu v. Sadler. 31 Occ. N. 343. 1 O. L. It. 
620.

Promissory Note—Fraud—Notice—Cost» i 
of motion. Merchants Bank v. Irvine, 3 O. ! 
W. K. 47.

Promissory Note—Holder for Value — 
Fraud—Ohm*.]—Where the maker and one j 
of the indorsers of the promissory note sued j 
on. in answer to a motion by the plaintiff for i 
summary judgment under Rule 003, swore 
that they were induced to become parties t.. 
the note by certain fraudulent misrepresenta
tions made by their co-defendants, whereof j 
they had reason to believe the plaintiff had . 
notice:—Held, having regard to s. 30, s.-s. 2, J 
of the Bills of Exchange Act. that they 
were entitled to unconditional leave to defend, 
notwithstanding the plaintiff's affidavit that 
he was a holder for value. Fuller v. Alex
ander. 47 L. T. N. S. 443. followed. Farmer 
v. Ellin. 21 Occ. N. «18. 2 O. L. K. 544.

Mercantile Co. v. Ballentine (Y.T.), 1 W. I 
R. 504, 3 W. L. R. 115.

Promissory Note —Renewal—Bankih 
Notice — - Leave to defend. Bank <>/ \ u; 
Brunswick v. Montrose Paper Co., 4 O. V
R. 404.

Recovery of Possession of Land
Action by assignee of mortgagee — Uncondi 
tional leave to defend. Hall v. Barclay, •! 
U. W. R. 970.

Rule 103 (N.W.T.)—Delay in applying 
Delivery of defence no bur to application. 
Victoria Lumber Co. v. Magee (N.W.T.l.
W L. R. 1.

Rule 603- Action on foreign judgment— 
Defence—Defective service of process- Leave 
to defend—Terms. Molsons Bank t. Hall, 4 
U. W. R. 452. 5 O. W. R. 025.

Rule 603- Compromise of claim—Repu
diation—Authority of solicitor -Unconditional 
leave to defend. Hill v. Edey, 5 O. W. It. 
089, 719.

Rule 603 — “ Debt or Liquidated De
mand ”—Contract—Ascertainment.]—The de
fendant, having entered into an agreement to 
manufacture for and deliver timber to the 
plaintiff, received from him certain advances 
in money, exceeding the value of the timber 
actually delivered, and failed to complete his 
contract. No adjustment of accounts took 
place, nor was the amount to be paid for the 
delivered timber ascertained. In an action to 
recover the balance of the advances overpaid :

Held, that the claim was not i debt 
liquidated demand within the meaning of Con. 
Rulr 188, and an order of a local Judge 
giving leave to sign judgment under Con. 
Rule 603 was set aside. McIntyre v. Slum, 
23 Occ. N. 397, 6 O. L. R. 390, 2 O. W. R. 
694, 3 O. W. R. 41.

Rule 603—Liability of defendants Find
ing of fact on correspondence, affidavits, and 
depositions, tllobc Printing Co. v. Suther- 
/- nd, 1 ( ►. W. R. 589.

Rule 603—Promissory note—Defence- 
Collateral security—Sureties—Extent of lia
bility. \ isbet v. Hill. 5 O. W. It. 155, 203. 
337, 403.

Rule 603—Promissory note -Defence- 
Absence of consideration—Unconditional leave 
to defend. Bochmcr v. Boehmer. 6 0. W. R. 
348.

Rule 616—Payment into Court-Money 
demand—Acceptance of amount paid in but 
not in full—Leave to proceed for balance— 
Pleading—Separation of issues. Barry v 
Toronto and Niagara Power Co., 6 O. W. R. 
741. 935. 11 O. L. R. 48.

Summons—Abridging Time for 
—Notwithstanding the provisions of Rule MS 
a Judge has no power to abridge the tmiP 
for the return of a summons f°r 
judgment taken out under Rules 103 «««
104 of the Judicature Ordinance Toronto
R. W. Co. v. Bain. 4 Terr. L. R. 28.

Promissory Note — Mortgage — Mining Time —Appearance—Collusive Judgment
claim — Representation work — Conditional Motion to Set Aside—Affidavit.]—An order 
leave to defend — Terms — Costs. Alaska 1 allowing the plaintiff to sign judgment on a
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gpvwillv indorsed writ may be made under 
s 73 «.r tw V. e. -4 (Supreme Court Act), 
though ili< time limited for appearance by the 
writ lias not expired. A judgment will not 
|,h set aside on the ground of collusion and 
undue preference where the affidavit iu proof 
of iln‘ collusion is founded on information 
and belief only, ami docs not state the origin 
of the information, and no circumstances are 
assigned for the deponent's belief. Domin- 
on Cotton Mills Co. v. Maritime Wrapper 

Co.. 3Ô X. ti. Heps- 070.

VII. Otheb Cases.

Account—Time Fixed by Judgment for 
Rendering—Damages in Default—Death of 
Defendant during Time Fixed — Revivor—
I niversal Legatee—Payment of Costs.]—On 
16th November, 1901. the judgment of the 
Corrt required the defendant to render to the 
pli .miff, within 30 days, an account of a 
qi intitv of wood which defendant had to dis- 
p >ne of for plaintiff, and. In case of default 
t, render the account, to pay to plaintiff 
ji'.OOO, with interest, and costs in arty case. 
Ol 30th November, 1901. the defendant died, 
leaving his wife his universal legatee. His 
decease was not entered on the roll. On 
2nd December, 1901, the widow, as universal 
legatee, paid the costs of the action. On 
13th January. 1902. the plaintiff served the 
judgment on the universal legatee, with a 
demand for payment of the $0,000 within 
eight days, in default of which the judgment 
would be executed against her. On 21st 
January. 1902, she presented a petition alleg
ing the death of her husband, her capacity 
of universal legatee, and asking that she 
should b*- added as a party to the suit in 
place of her husband and allowed to proceed 
iu it. The plaintiff answered that the 30 
days having expired, the judgment had be
come final as to the $9,000; that the peti
tioner hail acquiesced in the judgment by 
paying the costs; and that there was no suit 
to which the petitioner could be made a
party Held, that the plaintiff had not at
the time of the defendant's death acquired a 
right to the $9.00v>, since it was not due till 
nfter the expiry of 30 days, and then only in 
default of the account being produced within 
that time. 2. That the decease of the de- 
fendant stopjied the running of the 30 days, 
for a dead man cannot render an acccount; 
ami it was not a ease within Arts. 268, 209, 
0. P„ which say that suits are valid up to 
the day of service of notice of a party’s 
death, for as against the defendant there had 
Wn no suit since his death. 3. That the 
universal legatee, in paying the costs of the 
action, acquiesced in the judgment, but did 
not acquiesce in the default to render an ac
count and to pay the $9,000. 4. That the
universal legatee was in a position to take 
up the suit at the point where it was at the 
death of the defendant. 5. Quaere, as to the 
effect of the judgment, whether the defend- 

he had lived, could, after the expiry 
ot the ,511 days, have demanded and obtained 
turther time to render the account, (lir- 
®"»T. Ltellier. Q. R. 21 S. C. 192.

Action on— Limitation—Writ of Sum- 
"ww-ftnnirol.]— Notwithstanding R. S. O. 
m V**' s- 21 (see R. s. O. I8ft7 c.

s- 23'. twenty years is the period of limi- 
ation applicable to an action on a judgment

I of a court of record. Boice v. O'Loane. 3 
! A. It. 107. and cases following it, followed 
j in preference to Jay v. Jolinstou, 11893] 1 
1 Q. 1$. 25, 189. The renewal of a writ of 
j summons after its expiration is matter of 

judicial discretion, and where the Judge of 
| the Oounty Court iu which the action was 
1 brought made au order for the renewal of a 

writ which had the effect of defeating the 
operation of the Statute of Limitations, and 
tlie defendant made no attempt to appeal from 
such order, but appeared to the writ without 

1 objection, the High Court, on appeal from 
, the judgment rendered at the trial, refused 
' to entertain an objection to the validity of 

the writ. Butler v. McMickcn, 21 Occ. X. 
71. 32 O. R. 422.

Carrying Ont Terms off—Testing mach
inery—Differences between parties—Refer
ence to person to be named—Appointment by 
Court. Fuel Economiser Co. v. City of To
ronto, 3 O. W. R. 366.

Certificate off—Court of Appeal—Power 
I to amend after issue — Mistake — Costs, 
j Whipple v. Ontario Box Co.. 1 O. W. R. 36.

Compromise off Action—Enforcement by 
I Order of Court—Forum—Jurisdiction of Mas

ter in Chamber* Predict Motion to Court.]
! —Appeal by plaintiffs from order of Master 

in Chambers dismissing application for order 
allowing plaintiffs to enter judgment against 
defendant for $160, the amount which the 
part es had agreed should be paid by defend
ant in settlement of the action :—Held, since 

j the Judicature Act the Court has jurisdiction 
to enforce in the action a compromise of it 

! to which the parties have agreed. The pro- 
1 per practice in such cases is to apply to a 
! Judge in Court for such order as may be 
! necessary to enforce the compromise. Where 

the compromise is to be carried out by a stay 
i or dismissal of the action, the Master in 

Chambers may have jurisdiction to make the 
S order. It follows that plaintiffs fail in their 

appeal. But treating their substantive motion 
! ns having been transferred into and heard by 

a Court : order made for payment by defend
j ant of the $160 to plaintiffs forthwith.
; Pirung v. Dawson, 4 O. W. R. 499, 25 Occ. 

N. 71; ft O. L. R. 248.

Confession off Defence Arising after 
Action - - Judgment for Costs—Waiver of 

i Other Defences.]—Action for damages for 
j trespass to' land and for an injunction. An 
I interlocutory injunction was granted, but 
I afterwards discharged by consent, the right to 

acquire the land having been obtained after 
action. The defendants then obtained leave 
to plead, and pleaded that since the com
mencement of the action, the town of B.

I had expropriated the plaintiff’s land. etc., 
and had paid him the damages awarded, and 
that said award included all damages done 
to the plaintiff’s land by the defendants, as
well ns all tin- trespasses, acts, and griev
ances complained of in the statement of 
claim. The plaintiff confessed this defence, 
and entered judgment for his costs to he 
taxed :—Held, that this defence operated ns 
a waiver of other defences ; and a motion 
to set aside the judgment was refused. Col
der v. Middleton and Victoria Reach R. IV. 
Co., 23 Occ. N. 22.

Construction < )rdev to refund money re- 
i tained by executors—Joint or several linbili-

*
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ties—Reference—Leave to appeal from re
ports — Terms — Interest. Boys' Home V. 
Lewis, 3 O. W. R. 025, 779. 4 O. W. It. 243,
5 O. W. R. 39.

Date of—Amendment—Death of Plaintiff 
between Argument and Judgment--Adminis
trator ad Litem.]—The plaintiff died after 
the argument of an appeal by him from the 
judgment of the High Court dismissing his 
action with costs, but before judgment was

f;iven on such appeal. The Court was not in- 
ormed of the death, and gave judgment dis
missing the appeal with costs. The defend

ants, in ignorance of the death, obtained the 
issue of the certificate of judgment, which 
bore date as of the day on which the judg
ment was pronounced. Upon an application 
made by the defendants some months Inter, 
the Court directed that the certificate should 
be amended by dating it as of the dav of 
the argument, and by inserting in the body 
thereof a direction that it be entered as of 
the day of the argument. Turner v. Lon
don and South-Western R. W. Co., L. R. 
17 E<j. 561. and Ecroyd v. Coulthard, [1897]
2 Ch. 554. followed. The defendants were en
titled to have an administrator ad litem ap
pointed to represent the plaintiff’s estate in 
order that the costs of the action and appeal 
might be recovered. Gunn V. Harper, 22 
Occ. N. 208, 225. 3 0. L. It. 693, 1 O W. 
It. 366.

Defence Arising; after Action Brought
— Confession — Judgment for Coats without 
Judge's Order—Other Defences.]—The de
fendant under Order 24, Rules 1 and 2, 
pleaded a defence arising after action brought, 
which was a good answer to the whole action. 
The plaintiff confessed this defence and signed 
judgment against the defendant for costs un
der Rule 3 of Order 24, which provides that 
the plaintiff may deliver a confession of such 
defence, and may thereafter sign judgment 
for his costs up to the time of pleading such . 
defence, unless the Court or a Judge shall 
otherwise order. The defendant moved to set 
aside the judgment because (1) it was 
entered up by the prothonotarv without a 
Judge’s order, and (2) such judgment could 
not be entered while the other defences re
mained undisposed of :—Held, that the words 
of the Rule specifically enable the plaintiffs 
to sign a judgment without further proceed
ings except taxing costs, unless the defendant 
obtain an order otherwise. The subsequent 
defence amounts to a waiver of the original 
defence pleaded. It would be futile to go to 
trial on the remaining defences, as there is 
no question remaining to be tried ns in Hoght. 
v. Tottenham, [1892] W. N. 88. Bridge
town, &<•., Co. v. Barbadoes, &c., Co., 38 Ch, 
D. 378, distinguished. Ruggles v. .1/. and V. 
R. R. IV. Co., 22 Occ. N. 432. Affirmed 35 
N. 8. Reps. 553.

Deeietment — Appeal /’ending—Jurisdic
tion of Court Below—Costs.]—Where the 
action has been dismissed, and the plaintiff 
appeals from the judgment dismissing it, and 
the parties in whose favour the dismissal has 
been granted desist from the judgment in 
their favour, the Superior Court is, in spite 
of such desistment. functus officio in the 
cause, and cannot take cognizance of sub
sequent proceedings as long as the appeal is 
pending. 2. A motion dismissed upon n 
ground not set up by the parties will be dis
missed without costs. Lamothe v. Piche, 5 
Q. I*. R. 172.

Desistment Proof of—Authority »f At
torney—Ratification.]—The authority an 
attorney ad litem to file a desistment from 
a judgment in the name of his client, ,.r the 
ratification of such desistment by the client, 
cannot be proved by witnesses, when ili<- 
judgment is for more than $."<». without > 
commencement of proof by .writing, Gauthit r 
v. Bareelo, Q. R. 19 8. C. 498. 4 Q. IV It.

Disregarding Findings of Jury. | —
The power conferred on the Court by Rule 
615 to give judgment on the evidence before 
it, may be exercised though the result may be 
to disregard the findings of a jury, but it must 
be used with great caution. Clayton v. Pat
terson. 21 Occ. N. 117, 32 O. R 435.

Effect of, as Evidence Contradicting.]
! —A judgment of the Superior Court ,■ an 

authentic document which makes full proof 
of the statements contained therein, and their 
veracity cannot be impeached by parol evid
ence. except upon inscription en faux Beau- 
bien Produce and Milling Co. v. Corbeil. Q. 
It. 18 8. C. 484.

Interlocutory Judgment—Judge at the 
Trial—Review by.]—The Judge at the trial 
cannot review an interlocutory judgment of 
the Superior Court, for. although it may 
be this Court that sits at the trial and In
comes seised of the merits of the case, it is 
only so seised of the merits when the trial is 
over, and it is only in deciding on the merits 
that it can review the interlocutory judg
ment. Whilst the case has not reached the 
stage when it is under consideration by the 
Judge, he is not in a position to judge of de
merits even, and he plainly cannot modify 
an interlocutory judgment on n question of 
law. Qalindez" v. The Kino. Q. R. 26 8. C. 
171.

Interpretation—Reasons for Judgment. 1 
—If the reasons for a judgment «hew that 
there is a mistake, ambiguity, or obscurity 
in the adjudication, they may he taken into 
consideration in order to shew the meaning. 
Adam v. Gagné. Q. R. 22 8. C. 367.

Life of Judgment—Statute of Limita- 
| tions—Payment—Sale under E* nUion-Pur- 
| chase by Execution Creditor Crediting Price 

—Ex parte Order for Execution — Yeir 
I Right.]—At a sale of land under execution.

the lands sold were bid in by the judgment 
j creditor, and the amount of the bid credited 
| on the execution bv the sheriff on account 

of the judgment debt :—Held, that thi. wn« 
g not a payment by or on behalf of the debtor 

to take the case out of the Statute of T.imi- 
j ta tions :—Held, further, that an order for the 
| issue of a writ of execution, made by a 

Judge ex parte, during the currency of the 
| period of twenty years from the recovery 

of the judgment," the judgment debtor having 
| died out of the province intestate, and no 

administrators having been appointed. c<‘n»er* 
red no new right upon the defendant sufficient 

I to keep the judgment alive, and unbarred by 
j the statute :—Held, that to obtain a new 
! right against anyone, by reason of such an 
j order, the defendant must have given notice, 
j which he could have done, either by applying 
I as a creditor to have administrators ap- 
I pointed, or by notifying the heirs. Lcfurgey 
1 v. Harrington. 36 N. 8. Reps. 88.
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Proof of—County Com t - I'ntriea by 
Clerk in Book—Irregularity.]—To prove a 
County <*>urt judgment the plaintiff produced 
the procedure book of the County Court shew
ing the entries therein of the different pro
ceedings in the action in which such judgment 
was alleged to have been recovered, and also 
filed a copy of such entries, certified as a 
true copy by the clerk of the Court, pursuant 
to s. 41 i of the County Courts Act. Amongst 
the entries so proved was one of judgment 
by default against M., which entry' itself, by 
s. 103 of the Act, constituted the judgment 
of the County Court:—Held. that, as the 
entry of the judgment in the procedure book 
constituted the judgment, and ns the Court 
itself was a Court of record, the entry of the 
judgment became a record of a Court of record. 
If so, its production, or the statutory proof of 
it by ii certified copy, proved the jurisdiction 
of the Court over the matters in respect of 
which the judgment was recovered, and the 
recovery, existence, and validity of such 
judgment. It was argued that the procedure 
book shewed on its face that the judgment 
was invalid, as it did not shew the note re
quired by s. 105 to be made in such book 
Held, that the making of such note was only 
n ministerial act to be performed by the 
clerk ; it was not a part of the judgment 
itself ; the validity of the judgment did not 
depend on such note being made. The failure 
to make it would seem to be merely an 
irregularity. Dixon v. Mackay, 22 Occ. N. 
374.

Reference by Consent to Experts—
Misunderstanding of counsel as to purpose 
of reference—Opening up judgment. Beau- 
dry v. üallien, I O. W. K. 793.

Service of—Opposition—Interruption of 
IHgkt.]—The service of judgment required 
by Art. 1166, V. I’., as a means of interrupt
ing the defendant's right to file an opposition 
thereto, must be that of a duly stamped and 
certified copy of said judgment. Migneron 
V. Ion, 4 Q. P. R. 185.

Set-off of Judgment Purchased by 
Defendants Kqui table right - Discretion 
—Attachment of debts. Blcasddl v. Boia- 
•ro*. 4 O. W. K. 155. 230.

JUDGMENT DEBTOR.

Collection Act, N. 8.—Examination— 
/oner of Examiner to Direct Aaaignment— 
Uucretioii Statute—Imperative or Dirrr- 
wy)—Section 28 of the Collection Act, 
“• 8: N-. S. c. 182. provides that upon the 
examination of a debtor the examiner may 
verbally require that the debtor shall execute 
an assignment of all his real and personal 
l/Nperty. ®«t exempt from levy or execution, 
to the creditor in trust for the payment due 
on the judgment. The examiner in the pre
sent case ordered the assignment, holding that 

had no discretion in the matter :—Held, 
®"aPPenl- that the examiner had a discretion, 
ana that the statute was not mandatory as to 

’in alignment. McMillan v. Wat-
w*. 21 Occ. N. 446.

CoUmUm, Act. N. S.—Wilful and Hal 
Tim* a —Action for assauli

defendant, with a defence denying lin

i bility, paid money into Court. The plain
tiff took ii out of Court and entered judg- 

j ment under Order XXII., It. 7. Upon an 
examination of the defendant before a coin- 

! missioner under the Collection Act, the plain - 
I tiff made application to have the defendant 
; committed to gaol under s. 27 (/) of the Act.
J The commissioner refused the application.
: on the ground that the evidence that the tort 
I was wilful and malicious was not receivable,
| as there had not been an adjudication of a 
| tort by the Court :—Held, that the commis

sioner was in error in assuming that it was 
I necessary to have a formal adjudication by 
| the magistrate that a tort had been actually 
| committed. The expression in this sub-sec

tion—“cases of tort”—does not mean cases 
where a judgment has been given expressly 
finding a tort, but is merely intended to deal 
with all actions of tort in the same manner 
as preceding sections cover actions upon con
tracts. Ettcr v. Graham, 21 Occ. N. 4*4.

Committal—( 'onditional Order — Service 
—Arreat—Terma of Diaehargc—County Court 
Practice—Registrar'a Minute.]—An order to 
commit a judgment debtor under s. 15)3 of 
the County Courts Act must be absolute, not 

! conditional. Where an order to commit a 
I party is made in his absence, he must be 
1 served with a copy of the order before arrest.
, Orders to commit should be drawn up and 

should contain the terms on which discharge
"ii1 of custody may obtained, as required 

| by Order XIX., r. 13. Where a registrar is 
I present and takes a minute of an order, the 
I minute so taken is com iusive. even though 

the Judge's recollection of the order is dif- 
! ferent. Wallace v. Ward. S) B. C. R. 450.

Examination—Aaaignment for Creditors 
: —Examination under Asaignmcnts Act.]—
I The fact that the judgment debtor had. before 
I judgment, made an assignment for the bene- 
I fit of bis creditors, and had been examined 
I ns an insolvent assignor under the provisions 

Of s, 34 of R. S. (>. 185)7 <\ 147, does not 
! deprive a judgment creditor, after obtaining 
I his judgment, of the right to examine the 

debtor under Rule 5)00. Bank of Hamilton 
v. Scott, 24 Occ. N. 268. 3 O. W. R. 716.

I 717.

Examination- Default—Motion to Set 
i a aide Summons. I — The examination of a 
: debtor, after judgment, can only take place in 

the cases mentioned in Art. 590, C. P. 2. 
I A debtor who has made default to appear upon 
| a summons wrongly issued, may nevertheless 
| demand, by motion, the setting aside of the 

summons. Alden Knitting Mills v. Her all- 
field, 5 Q. P. R. 390.

Examination—Default of attendance on 
adjourned appointment—Costs. Moran v.
McMillan. 2 O. W. R. 410.

Examination — Insufficient answers — 
I Further examination. Ivey v. Moffat. 1 O. 

W. R. 519.

Examination Judgment summons—Is
sue of second while first pending—Necessity 
for special motion. Broirnlec v. Eads (Ÿ. 
T.). 2 W. L. R. 123. 210.

Examination—Making awnv with prop
erty—Committal. Hunt v. Robins, 1 O. W. 
R. 80.
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Examination Opposition Pi nding.]—A 
judgment debtor cannot be called upon for 
examination as such while an opposition to 
the seizure made under the judgment against 
him is pending. Duplessis v. Ç>muwi, 0 g. P. 
It. 222.

Examination -Unsatisfactory answers— 
Disposition of property—Pending actions. 
(Juult v. Pentecost, 2 O. W. It. 630.

Examination—Unsatisfactory answers — 
Preference — Committal, llcphimi v. I on- 
borne, 1 O. W. It. 500.

Examination of—Committal—Incurring 
Debt by Fraud -Appeal.]—The defendant re
ceived from the plaintiff several sums of 
money, part of which were to lie invested and 
part expended on the plaintiff’s farm. The 
defendant placed these moneys to his wife’s 
credit, made no investments, kept no ac
counts. and could not account at all for a 
large port ion, although he said it had been 
expended on the farm. Before the plaintiff 
got judgment, and while the action was pend
ing, the defendant allowed his wife and sis
ter-in-law to get judgments against him :— 
Meld, by the full Court, reversing the order 
of Drake, J.. that the defendant had not in
curred the debt by fraud or false pretences 
within the meaning of s. 15 of the Arrest 
and Imprisonment for Debt Act. An appeal 
lies direct from an order committing a debtor 
to gaol, and no preliminary motion to the 
Judge for discharge is necessary, Bullock 
v. ColUns, 21 Oot v r»i g B. c. it. 28.

Fraudulent Disposition of Property 
—Order for Committal —HeIusai to 
Assignment—Term of Imprisonment t.'nih, 
tion Act.l — A judgment was iv. mi-red 
against the defendant for debt, the amount 

, of which at the tittle of the proceeding* m 
i lie referred to was $50.32, and was misâtU 

lied. The defendant entered into a recogniz
ance for $45, and justified on oath a- living 
worth, in personal property, consisting of 
household furniture, $45, over and above nil 
his debts, including the judgment mentioned 
and another, which were specii 
to his notice. An execution was issued, and 
the sheriff, five days later, demanded the pro- 

, perty, but the defendant replied that he had 
sold it for $00, which he gave to his wife to 
buy household supplies. The defendant. be- 

! ing examined under the Collection Act, 
shewed that he had conveyed away other 

j property to relatives, etc. The examiner 
made ail order under the Collection Act. *. 27 
(e), committing the defendant to gaol for 
two months for a fraudulent disposition of 
his property, or until he should pay $01.42. 

! the amount due on the judgment Held, 
that the examiner was fully justified in muk- 
iug the order for imprisonment. 2. That 

I where the debtor refuses to execute the assign
ment mentioned in s. 28 of the Collection 
Act, and the Judge or examiner determines 

, to commit him under s. 27 of the Act, tin- 
war rant or order of committal cannot then 
direct an assignment to be executed, hut such 
refusal of the debtor to execute it can be 
taken into consideration by the officer or 
Judge only in fixing the term of imprison
ment. Henniger v. Urine, 24 Occ. X. 143.

Examination of — Order for—Refusal 
to Obey—Contempt of Court Attachment 
for—Privilege—Judge of Supreme Court.]— 
The proceedings for the oral examination of 
a judgment debtor under s. 30 of 59 V. c. 28, 
should lie by summons and order; and not 
by an ex parte order in the first instance. 
A Judge of the Supreme Court has no privi
lege against an attachment for any contempt 
which is of a criminal and not of a civil kind. 
The process of attachment which may lie is
sued under the provisions of s. 36 of 59 V. 
c. 28. against a judgment debtor for con
tempt of an order calling upon him to appear 
and be examined orally as to any and what 
property he has. which by law is liable to 
lie taken in execution, is punitive or criminal 
in its nature ; therefore, a Judge of the Su
preme Court cannot protect himself by his 
privilege against an attachment issued against 
him for refusing to obey such an order. In 
re Burkhardt v. Van Wart—Ex p. Van Warl. 
35 N. It. Heps. 78.

Examination of Transferee—Evidence 
of transfer. Holme v. McOillivrau, 2 O. W. 
R. 519.

Examination of Transferee — Third 
Mortgage — “Exigible under Execution.”]— 
A third mortgage upon real estate made by a 
judgment debtor is not a transfer of property 
“exigible under execution." within the mean
ing of Rule 906, and the third mortgagee Is 
not. therefore, liable to he examined as a per
son to whom such a transfer has been made. 
The words quoted refer to legal execution 
and do not include equitable execution or the 
appointment of a receiver. Canadian Min- 
nm mill I mi slim nt Co. v. Win > In. 22 OCC. 
N. 123, 8 O. L. R. 210, 1 O. W. R. 108.

Garnishee—Order for payment Exami
nation of debtor of garnishee -Rules 835, 
903. 904. It oaf V. Ditsel, 0 O. W 1L 981.

Motion to Commit -• Imperial Debtor!* 
Act in force in N. W. T.—Non-payment of 
judgment—Examination of debtor -Refusal 
to disclose property. Iverson v. Emrright 
( N.W.T. i. 2 W. L. R. 20.

Order for Committal Appeal from - 
Questions of Fart — Affidavit — Oral Evi
dence,]—The Court will not set aside an or 
der committing a judgment debtor to prison 
on the ground of his having made a fraudu
lent disposition of his property whereby the 
judgment creditor is materially prejudiced in 
obtaining satisfaction of his judgment, unless 
it appears that the Judge making the order 
has taken some manifestly mistaken view of 
the law or the facts. As such Judge has had 
the opportunity of hearing the witnesses give 
their testimony viva voce, and of observing 
their demeanour, his decision on questions of 
fact must lx- taken to have the same weight 
as the verdict of a jury. On an application 
for a rule nisi to rescind n Judge’s order mi 
prisoning a judgment debtor, the applicant 
cannot shew by affidavit what took place be 
fore the Judge to whom the application was 
made ; the stenographer’s return of the evi
dence must he produced. n. Desprcs, /» 
re O'Leary v. Despres, 30 X. W. RpPs- *3-

Transfer of Shares In Company hi"
unction to restrain further transfer - 
munition of transferee—Aid of execution— 
iffidavit. Coleman V. Hoad, 4 O. W • l(- " • •
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JUDICIAL COMMITTEE OF PRIVY 
COUNCIL.
Set APi'fcAL.

JUDICIAL NOTICE.
Set CONTRACT.

JUDICIAL SALE OF LAND.
Effect of Extinction of Title—Action to 

Remou Cloud on Title.]—After the sale un
der a decree of un immovable of which lie 
was the owner, the debtor has no longer any 
interest in the property, and therefore lots 
mi right of action to have removed from the 
property a hypothec which he alleges has been 
illegally registered. Kauntz v. Léveillé, Q. 
IL 24 H. C. 537.

Party having Conduct Purchasing
Invalidity — Objection — Person Interested 
in Proceeds.]--In the absence of any order 
or direction, the plaintiff and not the clerk 
of the ('ourt is to be considered to have the 
conduct of a judicial sale. Where the plain
tiff, who had conduct of such a sale, pur
chased the land without leave, continuation 
was refused. Such a sale is void, not merely 
voidable, and it is unnecessary for the person 
opposing to shew that the purchaser has per
petrated fraud, or acquired the property at 
less than its value, or obtained undue ad
vantage, or that the lands should have real- 
ued sufficient to give him an interest in the 
proceeds. Any person having any interest in 

ol a isle, whether a party or 
uot, has a right to object to confirmation. 
Iniden v. Squarebriggs, 2 Terr. L. It. 200.

t'fe Mortgage.

JUDICIAL SECURITY.
Authorized Company — Justification— 

Rii/msitioH.]—A company authorized to fur
nish security in the Courts may be required 
to justify as to solvency, hut its security will 
not be rejected unless it appears that the 
party complaining of it has required the com
pany to justify. Ludlam v. Weiss. C, Q. »\ 
R. 208. w •

Hec Arrest—Costs.

JUDICIAL SURETY.
v" Principal and Surety.

JUNCTION.
See Railway.

JURA REGALIA.
See Constitutional Law.

THE PEACE.

JURISDICTION.

Objection to — Itiglit of Judge to Raise.] 
—Where a petition presented for pay- 

i meut over of insurance moneys deposited by 
: the insurers, whereas the claimant should 
| have brought an action : — Held, that the 

Judge hearing the petition had a right to 
raise the objection to jurisdiction of his own 

| motion. In re Horan and Ancient Order of 
I United Workmen. 3 Q. I*. It. 441.

Provincial Court — i'oreign Lands—
I Trust».]—An action will not lie in Ontario 

for a declaration that land outside the pro- 
1 vince is held bv the defendant as mortgagee 
! from the plaintiff and for redemption, even 
I though both parties reside in the province. 

Judgment of Meredith, C.J., 30 (). It. 050. 
10 Oct*. N. 281, affirmed : Mnelennan, J.A.. 
dissenting. Ounn v. Harper, 21 Oce. V 562, 

i 2 O. L. R. Oil.

See Appeal—Courts—Writ of Summons.

JURORS.

Sec Attachment of Debts—Trial.

JURY.

Special Jury —Notice of striking—Time 
—Holiday. Holman v. Times Printing Co.. 
I O. W. It. 7. 338, 750.

I See Crimi u Law — Neligence — New 
Trial Trial.

JUSTICE OF THE PEACE.

Action against — False Imprisonment— 
Evidence—Innocence of Plaintiff.]—By C. S. 
N. R. c. 00. s. 11. it is enacted that, ‘‘where 
the plaintiff shall be entitled to recover in 
any action against a justice, he shall not 
have a verdict for any damages beyond two 

| cents, or any costs of suit, if it shall la* 
j proved that he was guilty of the offence of 

which he was convicted." etc. In an action 
for false imprisonment brought against a 
magistrate, who without jurisdiction had com- 

i mit ted to prison the plaintiff for making dé
failli in payment <>f a fine Imposed upon him 

I for selling liquor without a license, evidence 
was offered and admitted in proof of tin* 
plaintiff's innocence of the charge : — Held, 
that the evidence was properly received, and 
that the plaintiff, in order to jjrove his inno- 

| cence, was uot confined to such evidence ns 
bad been given before the magistrate on the 

; trial of the information. Labelle V. McMil
lan. 34 N. B. Reps. 4S8.

Certiorari — Return of Moneys Col
lected.]—A justice of the peace whose judg- 

I ment is removed upon a writ of certiorari, 
must, in presenting to the Court the docu
ments relating to the matter, deposit all 
sums of money collected by him under his 

j judgment. 2. If he does not do so a rule 
nisi may Is* issued against him obliging him
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to make such deposit. Mercier v. Plamondou, 
Q. It. 21 8. C. 335.

Collection of Fine and Coats — Pre- 
gumption of Propt r Disposition—Duty, where 
Conviction Quashed.] — Held, in an action 
against a justice of the peace to recover the 
sum of $15 paid to him us line and costs, 
upon a conviction under a Territorial Ordin
ance, which was afterwards quashed, that it 
must be presumed, in the absence of evi
dence, that the moneys were properly ap
plied, i.e., the tine transmitted to the Attor
ney-General. and the costs paid over to the 
complainant, for whom they were received 
by the justice as agent. There is no duty 
imposed on the justice in such case to obtain 
a refund. The justice's personal fees when 
retained by him are in effect paid to him by 
the complainant, against whom he had the 
right to retain them. Kauditski v. Telford, 
5 Terr. L. R. 488.

Conviction — Certiorari—Costs of Con
ti n in ii tn < ; nul. | The Superior Court ha s
jurisdiction to take cognizance, upon certio
rari. of every decision rendered by a justice 
of the peace, even in criminal matters. 2. A 
recorder has no right, in imposing a line and 
the costs of a prosecution, and imprisonment 
in case of non-payment, to require as a con
dition precedent to the liberation of the de
fendant, the payment of the costs of prosecu
tion and conveying to gaol; and a conviction 
containing that provision will be quashed 
upon certiorari. Leonard v. Pelletier, Q. R. 
24 8. C. 331, 11 y. P. R. 54.

Conviction — Certiorari — Selling Un
wholesome Meat—Public Health Act—Crimi
nal Code.]—A charge was laid against the 
defendant of exposing and offering for sale 
on a public market meat unfit for food for 
man. The charge was so worded as te leave 
it doubtful whether it was intended for one 
under s. 122 of the Public Health Act or un
der s. 194 of the Criminal (’ode. The magis
trates treated the charge at first as one of 
an offence against the Code, and, the defen
dant electing against a summary trial, took 
evidence, and adjourned for a week. They 
then announced that a case had been made 
out under the provisions of the Public Health 
Act, but not such as to warrant sending for 
trial under the Code, and adjourned for some 
days to enable the accused to put in a de
fence under the new conditions, if he so de
sired. The defendant objected to the case 
being proceeded with under the Public Health 
Act, and offered no defence, and the magis
trates then convicted him :—Held, that the 
conviction must be quashed. It is not com- 
petant for magistrates, where the Informa
tion charges an offence which they have no 
jurisdiction to try summarily, to convert the 
charge into one which they have jurisdiction 
to try summarily, and to so try it. on the 
original information. Rets v. Dungcy, 21 
Occ. X. 435, 2 O. L. R. 223.

Conviction — Certiorari — No return 
of evidence—Absence of recot d of proceed
ings before justice—Invalidity of conviction. 
Kn v. UcOrrgor (B.C.). 2 W. L. It. 378.

Conviction — Information charging more 
than one offence — Trial — Jurisdiction— 
Amendment—Appeal. Rex v. Austin (N.W. 
T.). 1 W. L. R. 571.

Conviction — Minute of — Absence of 
Formal Entry—Quashing—Costs.] Where 
a justice of the peace convicts or makes uu 
order against a defendant, and a minute or 
memorandum of such is then made, the fact 
that no formal conviction has been drawn up 
is no reason why the conviction hould not 
be quashed. The Court has jurisdiction by 
virtue of s. 119 of the Judicature Act to 
award the costs of a motion to quash a con
viction under an Ontario statute against 
either the justice of the peace or informant. 
Ilex v. Menuett. 4 O. L. R. 2U5. 1 O. W. It 
300, distinguished. Rex v. Mam ion, 24 i . 
X. 288. 8 O. L. R. 24. 3 O. W. R. 750.

Conviction — Superior Court — Certio
rari.]—The Superior ( 'ourt has power over 
a conviction by a justice of the peace iu a 
penal matter. Mercier v. Plamondon. Q. It. 
20 8. C. 288.

Conviction Qumhed — Costs Hcj v.
Dungey, 2 O. W. R. 020.

Convictions — Separate Offence*--Din- 
1 position of Doth Cases after Hearing Cri- 
\ dence in Both.]—Two informations were pre

ferred before a justice of the peace against 
the accused for distinct offences of selling 
liquor to Indians. At the conclusion of the 

i first case, the magistrate reserved his deci
sion, and proceeded with the second case, iu 

i which he convicted, and then dismissed the 
i first. Oil an application to quash rhe con- 
I viction, the magistrate stated on affidavit that 

in convicting he was governed only by the 
evidence iu the case in which the conviction 
was made :—Held, that the postponement by 
the magistrate of his decision in the lirst 
case until he had concluded the second, did 

| not, under the circumstances, render the con
viction in the second case bad iu law. Regina 

| v. McBernv. 3 Can. Grim. Cas. 339. distin
guished. Rex v. Sing. 22 Occ. X. 423. 11 B. 
C. R. 254.

Disqualification — Interest.]—lust ices 
of the pence, who belong to an association 
ta temperance alliance) of which the presi
dent is the party prosecuting, and the tine to 

.be imposed upon the accused will ultimately 
be paid over to said association, have no jur
isdiction, and are prevented from acting on 
account of interest sufficient to disqualify 
them. Daigneault v. Emerson, Q. R. 20 S. 
C. 310.

Illegal Arrest — Action agains' V 
trate—Warrant of Commitment—Ministerial 
Act—Excessive Punishment.] — The defen
dant. a stipendiary magistrate, made a con
viction against the plaintiff under the Canada 
Temperance Act. which was admittedly good. 
When he issued the warrant, he departed 
from the conviction and directed imprison
ment with hard labour. The plaintiff was 
discharged on habeas corpus proceedings, ana 
brought this action for damages for illegal 
arrest :—Held, that the magistrate was liable. 
If the issue of the warrant were a judicial 
act, the plaintiff would fail, as no malice was 
proved. The issuing of the warrant was. 
however, a ministerial act. Banister '■ 
Wakemnn. 15 L. R. A. 201. Briggs v. War- 
del!. 10 Mass. 350. Noxon v. Hill. ? Allen 
215, referred to. The case was distingulsn- 
able from Mott v. Milne, 31 N. 8. Reps. 372. 
because the latter case proceeded on tue as
sumption that the issuing of a warrant to
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arrest for an indictable offence by a magis
trate upon an information hud before him 
was a judicial act. The defendant was not 
eu titled to the protection of It. 8. N. S. 19UU 
Ci s. lti, because the plaintiff was under
going' a greater punishment than the law' as
signed for the offence. Alclver V. MacGilli- 
! ray, 24 Occ. N. 142, 237.

Jurisdiction — Conviction for Trespass 
Warrant of Commitment — Necessity for 

tin, Justices—Habeas Corpus — Certiorari. \ 
—The prosecutor charged the petitioner be
fore a justice of the peace with having cut 
wood upon his property. The petitioner took 
no notice of the summons served upon him, 
and the justice convicted him and ordered 
him io pay a line of $5 and costs and upon 
default to‘be imprisoned for 15 days at hard 
labour. A warrant of commitment was issued 
by the justice under s. 783 of the Criminal 
Code, and the petitioner was imprisoned. He 
obtained a habeas corpus and certiorari in 
aid. alleging that a single justice of the 
peace cannot issue a warrant of imprison
ment, and that the conviction was illegal :— 
IMd, that a single justice has no jurisdic
tion to issue a commitment under s. 783. 2. 
When it appears on the face of the convic
tion that the justice has exceeded his juris
diction a certiorari in aid is not necessary. 
3. In such a case the writ of habeas corpus

ained and the conviction and com
mitment were quashed. Coté V. Durand, Q. 
R. 25 S. C. 33.

Jurisdiction—Conviction not Conform
able to Municipal By-law—Payment of Fine 
-Acquiescence.]—A by-law of the town of 
Levis enacted that all umbrella-menders, 
whether residing in the town of Levis or not. 
but carrying ont that trade or business there, 
before carrying on such trade or business 
should take out a license, and that on failure 
io do so they should be liable to a tine of 
850 or to imprisonment for one mouth. The 
applicant was convicted and ordered to pay 
a tiue and in default of immediate payment 
to be imprisoned for 15 days, because be 
"was arrested by Constable Odillon Houde at 
tight within the limits of the town of Levis,
vhilat In contravention of the town by-law, 
soliciting orders as an umbrella-mender with
out having taken out the license required by 

I the said by-law and the law." The appli
cant hereupon paid the line:—Held, that the 
«Htvictkm was not conformable to the by-law, 
which did not require that those who soli
cited orders as umbrella-menders should take 
out licenses; that the conviction was there
fore entirely beyond the jurisdiction of the 
justice of the jieace. (2) The applicant must 
b“ presumed to have paid his tine to obtain 
nts liberty, and such payment did lot there
fore constitute acquiescence. Car do ni v.
Kobtloillc, Q. R. 25 8. C. 444.

Jurisdiction—Hearing in Absence of Ac- 
<**fa~Appearanve for Sentence—Right to 
tWsce evidence.]—A justice of the peace 
M8 no right, after having heard the case 
16 ™e absence of the accused, and issued 
11 Dew warrant, to compel the accused to 
•Piwtr before him to receive sentence, to 
*kVPDu ,he accused from adducing evidence 
wnen he appears in answer to that warrant. 
•**m v. Asselin, 6 Q. I*. R. 04.

ii*r^°^on—Information—Date of Of- 
mes—Ltquor License Act—Prohibition.]—

An information was laid at Halifax on the 
25th April, liMH, by the chief inspector of 
licenses for the municipality of Halifax 
county, who resided 35 miles from the city 
of Halifax, before the stipendiary magis
trate for the county of Halifax, against the 
defendant, charging him "for that he within 
the space of six months last past previous to 
this information at . . unlawfully, . .
VU did sell, . . . and (b) did keep for
■ale . . . intoxicating llano» contrary
to the provisions of the Liquor License 
Act.” The only evidence offered by the pro
secution was that of the chief constable for 
the county of Halifax, who swore that in 
company with the inspector on the 23rd April, 
1904. he visited the defendant’s house within 
the county of Halifax, and found a gallon 
of liquor in his bedroom, hut there was no 
bar or other appliances generally found in a 
place where liquor is sold, and that he had 
on former occasions served the accused with 
papers under the Liquor License Act. The 
defendant gave no evidence nor called any 
witnesses, but asked for a dismissal of the 
complaint on several grounds. The justice 
adjourned to consider the application of the 
defendant who in the meantime applied ex 
parte for a writ of prohibition under Crown 
Rule 72 :—Held, following Rex v. Boutillier, 
24 Occ. N. 240, that, oe it did not ippear 
by the Information that it was laid within six
months after the commission of the offence, 
or that the defendant hud committed the 
offence within six months previous to its 
being laid, and as the evidence given on 
the trial in the presence of the de
fendant did not amount to a charge 
for violation of the law so as to dispense 
with the formality of an information, the 
magistrate was acting without jurisdiction, 
and should be prohibited from further pro
ceeding in the matter. Regina v. Rennett. 
1 O. R. 445, referred to. Rex v. Breen. 24 
Occ. N. 325.

Jurisdiction—Summary trial—Charge of 
keeping common gaming house—Interpreta
tion of Criminal Code. lie Rex V. Flynn (Y. 
T.). 1 W. L. R. 388. 2 W. I* R. 468.

Justice’s Civil Court—Jurisdiction— 
—Omission to Give Security for Costs—For
eign Corporation—Goods sold and Delivered.] 
—The plaintiffs, who were a company incor
porated abroad, but having a place of business 
in the province, brought an action against 
the defendant in a justice’s court for goods 
sold and delivered. To prove their case they 
put in evidence a paper in the form of a pro
missory note, whereby the defendant prom
ised to pay the plaintiffs a sum certain with 
interest. There were certain conditions as 
to the possession of the goods and the title 
thereto incorporated in the note or paper. 
Security for costs was uot demanded at the 

j trial, and none was given :—Held, that in
debitatus assumpsit would lie, and that the 
omission to give security for costs did not 
deprive the magistrate of jurisdiction to try 

| the case. Per Tuck. C.J.. that 49 V. c. 53. 
s. 1, does not apply to companies incorporated 
abroad, but having a place of business within 
the province. Per Barker. L. that the de- 

I fondant by not demanding the security at the 
j trial waived the benefit of 49 V. c. 5â. Mas- 
I sey-Harrit Co. v. Stairs. 34 N. IÎ. Reps. 591.

Ministerial Duties- One Justice Suffi
cient.]—In cases tried under the Summary



855 JUSTICE OF THE PEACE. 856
Act, purely ministerial duties, such as re- 
«-eiving complaint, issuing warrant, etc., may 
lx- done by one justice of the peace, even 
where the statute under which the proceedings 
are had, says that the case van only be tried 
by two justices of the peace, Bousquet v. 
Gagnon, Q. 11. 23 S. C. 35.

Offence Committed in a Harbour
Jurisdiction—Adjacent County.]—Upon the 
shores of the high sea it id only land nut 
cover d by the sea which forms pa it of the 
adjacent counties, and, therefore, the juris
diction of the Courts of these counties does 
not extend beyond the line of low tide. 2. 
Bays, gulfs, mouths of rivers, harbours, ports, 
roadsteads, or waters situated between the 
necks of land, where one can aee from one 
bank to the other, form part of neighbouring 
or adjacent counties, and consequently an 
offence committed upon such waters is within 
the territorial jurisdiction, ami not the Ad
miralty. 3. The iK>rt of Percé, in which an 
offence was committed, is part of the adja
cent county of Unspô, having regard to the 
facts (a i that it is an inland water almost 
entirely surrounded by land, and lying be
tween necks of land, and (b) that the statute, 
in making the river the border of this county 
and including in it the nearest islands, in
cludes also the waters of the ports and the 
roadsteads which lie between these islands 
and the mainland because they are between 
necks of land. 4. Consequently, a magistrate 
of the district of the county of Uaspé has 
jurisdiction over an offence or a tort or a 
quasi-tort committed at this place: and a 
writ of prohibition against the enforcement of 
a decision of such a magistrate will not be 
maintained. Duguay v. North American 
Traasportation Co., Q. It. 22 S. C. 517.

Penalty—Executive Fee—Information for 
IndietabU Offence—Pleading—A mendment.] 
—An information having been laid by the 
plaintiffs before the defendant, a justice of 
the |n*hcc, for an indictable offence under ss. 
2lo (2i and 215 of the Criminal Code, over 
which the defendant had no summary juris
diction as a justice:—Held, that he was not 
entitled to any fee whatever, and that the 
plaintiffs, while they were entitled to recover 
by action the amount of the fee which they 
paid, could not maintain an action under 
s. 3 of It. 8. O. 181)7 c. 96. or under s. 1*02. 
s.-s. 6, of the Criminal Code, to recover a 
penalty from the defendant for receiving a 
larger amount of fees as a justice of the peace 
than lie was entitled to. Bowman v. Blyth, 
7 E. a B. 26, applied and followed, it 
was alleged by the statement of claim that 
the defendant wrongfully, illegally, and mali
ciously, and without reasonable or probable 
cause, demanded from the plaintiffs the sum 
of, etc., contrary to the Ontario Act. At 
the trial the plaintiffs were allowed to amend 
by substituting •'wilfully” fqr “maliciously 
and without reasonable or probable cause, 
and by making an alternative claim under 
s. 902. s.-s. 6. of the Criminal Code:—Held, 
that the amendments were properly made. 
McGillivrajf v. Muir, 23 Occ. N. 282, t! O. 
L. R. 164. 2 O. W. R. 663.

Powers of—•Matter and Serrant—Com
plaint for Non-payment of Wagct—Damaget 
for Uitohedicnee of Orders—Set-off.]—R„ a 
servant, under the provisions of s. 3 of Con
solidated Ordinances c. 50, the Masters and 
Servants’ Ordinance, lodged with a justice

of the peace a complaint against C., his mas
ter, for non-payment of wages, and on the 
hearing, besides that bearing on the question 
of wages, some evidence was introduced \ -mi 
in- t.. shew that, bj reason ol B 
obey C.’s directions in regard to - hi. urn- 
the oats became entirely lost and destroyed, 
and, notwithstanding the objection of It.v 
counsel, the justice expressed his determina
tion to allow the claim for damages as a set
off to the wages:—Held, that the justice ex
ceeded the power conferred on justices by the 
Ordinance in holding that, uikhi hearing of 
an information laid under s. 3, damages 
claimed for any of the causes set out in 
2 can be adjudicated upon, and if found set 
off against wages proved under s. In 
Itroton and Craft, 21 Occ. N. 103.

Preliminary Inquiry—Continuation /<• - 
fore Another Magistrate—Jurisdiction —Com- 

i mcneement de Novo.]—A preliminary in
quiry in a criminal matter commenced before 

, u magistrate cannot be continued by another. 
| 2. But if a magistrate who has commenced 

n preliminary inquiry, dies or is deposed from 
[ office or resigns, or if he discharges himself 
! from the matter, another competent mag 

trate may take the matter in hand, but ie 
must begin the inquiry de novo: he may not 
continue the proceedings already commence!. 

i 3. A .ludge of sessions of the peace who com- 
; menced a preliminary Inquiry, having obtained 

leave of absence, ami having, without finish
ing the inquiry, departed for a journey to 
Europe, was held to have discharged himself 
from the matter; and in this case, with the 

, consent of the Crown, the prosecutor prop 
i erly obtained from another magistrate, who 
1 replaced the former, an order to commence 

ili- novo the preliminary inquiry. 1. A writ 
of certiorari to prevent the second magistrate 
from seising himself of tlie matter and re
commencing it was refused. Bertrand v.
I offers, Q. R. 21 8. C. 213.
Proceedings as to Maintenance of 

Pauper—Jurisdiction—Notice of Discontinu
ance of Previous Proceedings—Interest of Jus- 

; tier in Prosecution—Certiorari- \ppcul.\— 
Proceedings were taken by the plaintiffs before 
a justice of the peace with a view to having 
a pauper made chargeable to poor district No. 
5 in the county of Pictou. Subsequently, and 
without notice to district No. 5, proceedings 

j against that district were discontinued, and 
j proceedings were commenced- before another 

justice with a view to having the pauper made 
chargeable to the defendants' district. On the 
depositions taken In-fore the magistrate ap- 

1 plied to in the second instance, the stipendiary 
magistrate for the county (who was also 
cotmt.x treasurer) took further depositions, 
and made an adjudication that the pauper 

j was legally chargeable to the defendants' dis- 
I trict :—Held, that the adjudication so made 

was bad, both because if the failure to give 
| notice of discontinuance of the original pro- 
: eeediugs, and because the stipendiary magis

trate. as county treasurer, was a party to 
the proceedings and should not have acted. 
Held, that the order made under the cir
cumstances mentioned was open to attack 
either by certiorari or by appeal- , “tom 
Overseers of the Poor for District A <>■ i v. 
Pictou Overseers of the Poor for District 
No. 6, 36 X. S. Heps. 826.

Recusation—Proof of Facts Alleged— 
Appeal — Prohibition — Prosecutton^—Com
plainant.]—Where, in a complaint brought
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before a justice of the peace, by virtue 
of Art. 5551 et seq.. concerning dam
ages to property, the justice has been 
challenged by the defendants, it is for them 
lo prove the facts alleged in their récusation, 
sind that even before the justice challenged, 
preserving the right to appeal or to move for

rhibition, if the justice persists in sitting, 
provisions of the Code of Civil Proce

dure not applying in such a cose. 2. It is 
not necessary that such a prosecution should 
be brought in the name of the complainant 
a, well as of the municipal corporation. In 
re Gucrtin and Beauchcmin, Q. It. 18 S. C. 
310.

Summary Conviction — Jurisdiction— 
Merits—Certiorari.]—Where a summary con
viction is not on its face defective, and the 
justice had general jurisdiction over the sub
ject matter, the adjudication involved in the 
merits of the case on the facts, us distin
guished from collateral facts upon which the 
Justice's jurisdiction depends, is not review- 
abb1 upon certiorari. Hex v. Beayan (.Vo. 
V), 30 N. 8. Reps. 20U.

Summary Cor "lotion Quashed -Ac
tion to Recover Fine and Costs.]—In an ac
tion for tin* recovery from the defendant, a 
justice of the peace, of the fine and costs 
paid to the defendant by the plaintiff upon 
a summary conviction made by the defendant 
uuder an Ordinance of the North-West Terri
tories. which conviction hud been quashed, it 
was held that the action did not lie against 
the magistrate, since, under s. 11 of the Or
dinance mqiecting justices of the peace. 
I'ou. Orel. 1181)8) c. 32, lie was bound to 
transmit the Hue to the Attomey-Ueneral 
forthwith upon its receipt by him, and. in the 
absence of evidence that he had not remitted, 
must be presumed to have done so, and the 
costs were, by the conviction, directed to be 
paid to the complainant, whose agent to re
ceive them the plaintiff must have known 
the defendant to lie. liaulitski v. Telford. 
-4 Occ. N. 108.

Territorial Jurisdiction Act for Pro
tection of Sheep—Offence against—Locality 
<il—Owning Vicious Dogs—-Order for De
struction—Order for Damages--Information 
—(flashing Order.•>—Costs.]—Upon a motion 
to quash an order of a justice of the peace 
for the conn:y of Waterloo uuder ss. 11-13 
"f It. S. O. 807 c. 271. an Act for the Pro
tection of ,8beep and to impose a tax on 
'lugs, finding that the defendant, at the town 
of Waterloo, did unlawfully have in his pos
session two dogs, which dogs worried and 
injured two sheep, the property of the com
plainant, at the township of Wellesley, and 
ordering the defendant to kill the dogs :— 
Held, that the offence under s. 11 was the 
having in possession a dog which, wherever 
the act was done, had worried, injured, or 
wstroyed sheep, and therefore the offence was 
committed at the town of Waterloo, where 
the defendant lived, and n magistrate for the 
'“ounty had no jurisdiction, there being a 
police magistrate for the town, and it not 
« Wearing that the convicting magistrate was 

*or or at the request of such police 
magistrate. Upon the same information the 
ame magistrate also made an order, under 
□J . v e Act| fo11 payment by the defend
ant to the complainant of $10 (said to be 
ne value of the sheen) and costs :—Held, 
J ® Proceeding under s. 15 is independ- 
M of one under ss. 11-13, and the magistrate

I had no power to award damages for the in- 
: jury to the sheep, without a separate com- 
i plaint. The first order was quashed without 

costs, because the question of the magistrate’s 
1 jurisdiction was not raised before him. and 

the assuming jurisdiction was his mistake. 
The second order was quashed with costs to 

j be paid by the complainant, because he in- 
! sisted on goiug on with the claim for damages 
, before the magistrate. Rex v. Duering, 21 

Occ. N. 588. 2 O. L. R. 588.

Void Conviction—Action en Nullité.]—
1 A conviction made by a person illegally exer- 
I rising tli • functions of a justice of the peace 
; is void, and may be attacked by way of a 
! direct action to declare it void. Corporation 

of Ham Xord v. Juneau. (]. R. 21 S. Ç. 530.

Warrant of Arrest — (hounds—Issue 
| mthoot Inquiry — Liability.\—A justice of 
| the peace who issues a warrant of arrest 
| without inquiring into the grounds which the 
! complainant has for suspecting the accused, is 
j responsible to the latter when the complaint 
1 is not justified by any serious, reasonable, 
I or plausible ground. *Jfurfiiia v. Sauvé, Q. 
i R. 1» 8. C. 51.

KIDNAPPING.

See Criminal Law.

LABOUR.

See Work and Labour.

LACHES.

See Account — Cost» — Criminal Law — 
Crown—Husband and Wife—Insur
ance — Interpleader— Mines and 
Minerals—Vendor and Purchaser.

LAND.

See Crown—Railway.

LAND SUBSIDY.

See Railway,

LAND TITLES ACT.

j Cluim on Assurance Fund Transfer— 
| Fraud—Forgery — Bond Fide Purchaser for 
, Value without Xoticc. |—The plaintiff, being 
I the owner of land registered under the Land 

Titles Act, R. 8. O. 1807 c. 138, was. by the 
fraud of two persons, (i. and II.. induced 
to transfer her land to one I). Subsequently 
a transfer to McD., purporting to be signed 
by D., was registered, but D.’s signature was 
forged. McD. then transferred to O’M., and 

! O.’M. to B„ both being parties to the fraud
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with G. and H. It. transferred to C., un 
innovent purchaser for value without notice. 
All the transfers were duly registered. None 
of the parties to the fraud being financially 
responsible, an action was brought for com
pensation for the loss of the land out of the 
assurance fund, under ss. 130 and 132 of the 
Act : — Held, that the plaintiff was not 
" wrongfully deprived " under s. 132, and 
that she could not recover. Foickea v. 
Attorney-General for Ontario, 23 Occ. N. 328,
6 O. L. It. 400, 2 O. W. It. 140.

Execution—Renewal—Refiling—Notice to 
Execution Creditor — Confirmation of Tax 
Sale -Statute — Retroactivity.] ■—The Land 
Titles Act, 1894, s. 02, s.-s. 1, Is amended by 
68 & 64 V. c. 21, s. 2 (assented to 7th July, 
1900), by the addition of a proviso M that 
every writ shall cease to bind or affect land 
at the expiration of two years from the date 
of the receipt thereof by the registrar, unless 
before the expiration of such period of two 1 
years a renewal of such writ is filed with the ; 
registrar in the same mariner as the original 
is required to !><■ filed with him." This pro 
viso is not retroactive so as to apply to a 
writ "i execution which would have expired 
but was renewed before the 7th July, 1900 ; 
such a writ, therefore, remains in full force 1 
though a renewal thereof Inis not been filed I 
with the registrar either before or after that 
date. The execution creditor in such a writ 
should consequently be notified of an applica
tion for the confirmation of a tax sale of land 
of the execution debtor. Rc Town of Prince 
Albert, 4 Terr. L. It. 010.

Executions against Lands—Renewal— 
Expiry—Memorandum on Certificate of Title 
—Sheriff—Judge'» Order—Seizure—Statute— i 
Amendment».]—The Land Titles Act, 1894. s. 
92, provides for the delivery by the sheriff of 
a copy of a writ of execution against lands 
to the registrar, until the receipt by whom j 
to land shall be bound by the writ. It also j 
provides that “no certificate of title shall be | 
granted except subjec* to the rights of the j 
execution creditors ui der the writ while the 
same is legally in force,” and also that the 
registrar on granting a certificate of title 
shall by memorandum hereon express that it 
is subject to such rights. This section was 
amended by 03 & (14 V. c. 21, s. 52 ( which 
came into effect on being assented to the 7th 
July, 1900), by adding a proviso to the effect 
that every writ shall cease to bind or affect 
land at tue expiration of two years from the 
date of the receipt thereof by the registrar, 
unless before the expiration of such period of 
two years a renewal of such writ is filed with 
the registrar in the same manner as the ori
ginal is required to be filed with him :—Held, 
that this proviso applies only to writs of exe
cution tiled with the registrar after the pass
ing of the amending Act. and, therefore, among 
other consequences, a writ of execution tiled 
with the registrar before the passing of the i 
amending Act. and regularly renewed, does | 
not require to be re-filed with the registrar. 
The Land Titles Act, 1894, s. 93, provides 
that upon the delivery to the registrar of a 
certificate by the sheriff or a Judge's order 
shewing the expiration or satisfaction or with
drawal of the writ, the registrar shall make 
a memornadum on the certificate of title to 
that effec . 03 & (14 V. c. 21, s. 3. substituted 
for the above section a provision that upon 
the satisfaction or withdrawal from his hands

: of any writ the sheriff should transmit a cer
tificate to that effect to the registrar, and 
that the registrar on its receipt oi on i 
of a Judge’s order shewing the expiration, 
satisfaction, or withdrawal of the writ, should 
make a memorandum on the certificate of 
title to that effect:—Held, that now a sheriff 
cannot give a certificate of the expiry of a 
writ of execution ; that unless the proviso 
added to s. 92 applies, and the writ appears 
by force of that proviso to have expired, the 
registrar can make a memorandum of its ex
piry only upon a Judge’s order. If the sheriff 
has begun to execute a writ, e.g., by seizure, 
it does not require a renewal. The delivery 
by a sheriff to the registrar of a copy-writ 
pursuant to s. 92 is not a seizure or other 
inception of execution which will prevent the 
expiry of the writ. In re Blanchard Estait, 
5 Terr. L. It. 240.

Tax Sale Transfer Registration—Tina 
— Appeal — Non-proaccution—Notter of Ap
peal—Time for.]—Rule 400 of the Judicature 
Ordinance, C. O. 1898 c. 21, providing for 
two clear days’ notice of motion, except bv 
special leave, applies to motions to the Court 
en hanc. An order stopping the registration 
of a tax sale transfer and Judge* 
firming the sale, ns provided for by s. 97 <-f 
the Land Titles Act, also acts as an order 

. extending the time for registration of lit-'
| transfer, as provided for by s. 95 of the 
I Act. An appellant is excused for not having 
' proceeded with the appeal by the fact that 
I the original documents from which the appeal 

book is to be prepared have remained in the 
respondent’s possession, he having neglected 
to tile them in the Land Titles Office, n> 
directed by the order appealed from. In n 
Donnelly, 5 Terr. L. U. 270.
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VII. Rent, 880.
VIII. Other Cases, 888.

I. Distress.

Attachment for Rent and Damages
— Désistaient as to Damages.] — There is 
nothing to prevent the plaintiff in an attach
ment of goods for rent and damages from 
abandoning the claim for damages, and such 
dosistment will not be rejected on motion. 
tlaricpy v. Poulin, 4 Q. I*. R. 105.

Chattel Mortgage - Seizure under — 
Illegal distress—npropriation of payments 
Abandonment of distress—Renewal—I roewh 
ing under Overholding Tenants Act — 
judicata — Estoppel — Rent --- Damages 
Counterclaim—Use and occupation—Findings 
of jury—New trial. Stone v. Brooks, - U- 
W. R. 306. 3 O. W. It. 482, 627.
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Claim to Goods — Notice to Landlord — 

Sen i" 1‘roof.|—A bailiff is not empowered 
i.i tw-rve upon a landlord the notice required 
bv law to be given him by the owner of 
chattels in order to deprive the landlord of his 
right to a lien upon goods on the premises 
demised : and the bailiff's certificate nloue is 
not sufficient evidence of the notice required 
|,v law in such cases. Duperreault v. Pauzé, 
y. It. 25 8. C. 401.

Default to Sell Suspension of Action 
lor Rent.) — Where »» distress for rent hits 
beeu made, and the goods distrained remain 
uusoki in the landlord’s hands, his right of 
action for rent is suspended. Lehain v. 
Philpot, L. R. 10 Ex. 242, followed. Smith 
v. Haight, 4 Terr. L. tt. 387.

the costs incurred by the latter, and should 
have tendered them with his intervention, 
and, in the absence of such tender, he should 
be condemned in the coats of • li«- contestation 
of his intervention. Mathieu v. Clifford, <j. 
It. 1U 8. C. 410.

Goods of Third Party — Exemptions — 
j Claim by Third Party.]—A landlord has no 

right to seize the chattels of a third person 
found on the demised premises, which are 
exempt from seizure, or those which should be 
left to the debtor at his election : and, as 
the law does not make any distinction of per
sons, this choice may be exercised ns well by 
the third party interested as owner of such 
chattels, ns by the debtor himself. It at tison 
v. Potvin, Q. R. 27 8. C. 105.

Excessive Distress — Irregularities •— 
Waiver- Hale for full value—Account of pro
ceeds. Pie he v. Montgomery, 1 O. W. R.
326.

Goods of Tenant — Refusal to Deliver 
up.)—The plaintiff had rented an office from 
the defendants until the 1st May. On the 
15th March he notified the defendants that he 
abandoned the office from that day, and en
gaged to pay $«‘$0, the amount due up to that 
day, on the 2nd April. At the end of March 
the plaintiff claimed his goods left in the 
office, which the defendants refused to give 
tip: Held, that the defendants bad the right 
to retain the goods of the plaintiff until pay
ment of the $35. This principle was a result 
of the right to follow which expressly belongs 
to a landlord. The goods are his pledge, ami 
lie cannot be forced to part with them until 
the sum for payment of which they are secu
rity has la-en paid. McAvoy v. Merchants 
Bank of Halifax, 3 Q. P. R. 400.

Goods of Third Person—Claim—Notice 
—Opposition.]—The landlord's lien for his 
rent upon the goods which are on the de
mised premises extends to those which belong 
to a third person, and an opposition made by 
sueh third person to a seizure for rent which 
<s based solely upon his right of property, and 
not upon a notice given to the landlord be
fore seizure, will be dismissed as frivolous 
and ill-founded. Quebec Bank v. Toser, 4 
Q. P. R. 131.

Goods of Third Person—Claim—Notic 
to Landlord — Description of Goods—Intel 
trillion—togf».]—a third party, the owne 
ol goods in the possession of a tenant, wh 
wishes to take advantage of the provisions c 
/a\ “2* C., ns modified by 01 V. c. 4
l"■)• should give a notice to the landlor 
' j 1 ,8 t,lc Roods of which he is the ownei 
i 8 nof su®c*ent for him to notify th 
landlord that he is the owner of the grente 
Part of the goods which are found in th 
possession of the tenant. 2. An interveutio 

m® Buil IwRun against the tenant by th 
landlord, with conservatory seizure of th 
iurmture upon the demised premises—no ren 
emg then due—is a sufficient notice of th 

"wnerehip of such third party, if it describe 
"inch belong to the intervener. ; 

•evertnele88, in this case, the intervene!
| 8 Riven occasion for the proceedings o 

toe landlord—by taking away without distint 
e goods upon the demised premises, <i 

... “.î”!”* ne loosed to the defendant, liefor 
lil!t n?tioe °’f hi® ownership had bee 

n to the landlord—was responsible fo

Illegal Distress - Abandonment—Agree
ment to Suspend Right — Violation — Tres- 
fMMi.1 i nder n distress for rent Issued on 
the 12th March the defendant took possession 
of the plaintiff's store and evicted him. On 
the 13th March, discovering that the distress 
was illegal, he induced the plaintiff to go to 
the store with his attorney and the bailiff 
who made the distress, where they informed 
him that the distress was illegal, and a new 
one would have to be made, and they then 
handed him the key of the store and an in
ventory of the goods distrained, and tendered 
him $17 ns damages for the eviction. The 
bailiff immediately informed him that he had 
a new demand, and received back the key and 
they left the store. In an action for illegal 
distress, it was not left to the jury to say 
whether there Imd been an abandonment of 
the distress under the first warrant, but they 
found, in answer to a question, that the bailiff 
at no time prior to the service of the second 
warrant gave up the possession and control 
of the goods under the first :—•Held, that it 
should have been specifically left to the jury 
to say whether what took place, and what 
was done on the discovery of the mistake 
made on executing the warrant, and making 
the distress after sunset, was (lone with the 
intention of abandoning the distress. Per 
McLeod, J., that the evidence and the answers 
of the jury to the questions submitted shewed 
that the defendant at the time the second 
warrant was issued had the goods in his 
possession by virtue of an illegal warrant, 
and the trespass continued ns if no second 
warrant had issued. Where an agreement 
was made between the plaintiff and the de
fendant that if the plaintiff would pay the 
rent on the 1st April and give up the premises 
so thfct the defendant could have the month 
for making repairs for a new tenant coming 
in on the 1st May, lie, the plaintiff, would 
not distrain for the rent until after default 
on the 1st April :—Held, that the agreement 
would have the eff' of suspending the right 
to distrain, and, i <e defendant in violation 
of It distrained, he would render himself a 
trespasser. Moocrs v. Manzcr, 30 N. It. Reps. 
206.

Illegal Distress — Seizure of growing 
crops—Chattel mortgage. Meighen v. Arw- 

; strong (Man.), 2 W. L. R. 57H.

Judgment for Costs—Priority. ]—On a 
1 landlord's distress upon the goods of a tenant 
I the costs of an action brought by the tenant. 
I which has been dismissed, are costs “ de jus

tice.” and ought to be ranked ns such par
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privilège, by virtue of art. 1994, C. C. 
Roberge v. Loyer, Q. R. 27 S. C. 32.

Lodger's Goods—Action for Damages— 
Pleading—Cause of Action.]—In an action 
for damages for the alleged wrongful distress 
of a piano, the property of the plaintiff, the 
statement of claim set out that the plaintiff 
was a lodger ; that her property was seized 
and illegally removed, for which she claimed 
compensation under the provisions of R. S. N. 
s. v. 172. s, 16; that the property seised and 
removed was only returned under order of the 
Judge of a County Court :—Held, per Town- 
shend. J., that, as the whole of s. 15 was 
necessarily made a part of the statement of 
claim, its provisions, read in connection with 
the other facts alleged, disclosed a good cause 
of action. Per Meagher, .7., that, as the cause 
had been fully tried out, and no hardship 
could result, the cause should be treated as 
if the pleadings were correct, although there 
were defects on both sides. Per Ritchie, J.. 
that the statement of claim disclosed no cause 
of action, and that the appeal should therefore 
lie allowed and the action dismissed, although 
it appeared that the defendant had no defence 
to the cause of action proved at the trial, but 
not disclosed by the statement of claim. Dray 
v. Harris. 36 N. S. Reps. 519.

Removal of OooAn -Following—Reple
vin—Owner—Depositary.]—The privilege of 
the landlord ceases after the lapse of 8 days 
from the removal of goods from the demised 
premises, and that is so even where the ten
ant, not being the owner of such goods, has 
pledged them to the landlord ; and the true 
owner may replevy them from the landlord. 
8. in tins ouw a merchant with whom the 
goods had been deposited was to be considered 
as a depositary of the goods, and could claim 
from the owner the value of such deposit. 
Entmans v. Ravage, Q. It. 24 8. C. 104.

Second Distress — Appraisement — Ap
praiser* not Sworn.]—After n distress for a 
month’s rent, it is not illegal to make an
other distress for the next month's rent, al
though it was due and in arrear at the time 
of the first distress. Under 11 Geo. II. c. 19, 
s. 19, the want of the sworn appraisement 
required by 2 W. M., eemu l, e, 8» Is only an 
irregularity, and the tenant can only recover 
such special damage as he can shew to have 
resulted from it. Lucas v. Tarleton, 3 H. & 
N. 116, and Rodgers v. Parker, 18 C. B. 112, 
followed. McDonald v. Fraser, 24 Occ. N. 
101, 14 Man. L. R. 582.

II. Injury to Tenant.

Defects in Premises — Apparent De
fects.]—A landlord is not responsible to his 
tenant for damages for injuries sustained on 
account of defects in the demised premises 
which were apparent and edited at the time 
of the execution of the lease. Cartier v. 
Durocher, Q. 3. 22 8. C. 266.

Defects in Demised Premises — Lia
bility.]—Where the tenant suffers personal in
juries resulting from the giving way of a por
tion of the structure leased, the fault is not 
contractual but delictual, and the lessor is 
responsible therefor without having been put 
in default, even where the defect was not

apparent, and was unknown to either proprie
tor or tenant. 1 iuebvrg v. Foster, it. R. 24 
S. C. 258.

Demise of Part of Building Hefei--
tive Condition of Other Fart.]—The plaintiff 
was tenant of a store on the ground Hour of 
a building owned by the defendant, and sued 
for damages to her goods caused by rain water 
entering an unglazed fanlight over a dour at 
the end of a hull extending from the head of 
a stairway leading to the second floor of the 
building. The water, flowing over tli tioor 
above the plaintiff's store, cam • through the 
ceiling, and caused plaster to fall which dam
aged the plaintiff's goods. The defect com
plained of existed at the time of the demise 
to the plaintiff :—Held, following Humphrey 
v. Wait, 22 ('. 1*. 580, Colebeck v. Girdlers' 
Co., 1 Q. B. 1>. 234, and Carstairs v. Taylor, 
L. R. (i Ex. 217, that the defendant was not 
liable. Miller v. Hancock, 118031 2 (J. It. 
177, distinguished. A tenant taking part of 
a building, in other parts of which are defects 
likely to result in damage to him, should 
examine the premises and contract !" tin re
moval of such defects ns are apparent, other
wise lie will have no remedy afterwards 
against the landlord for damages caused by 
such defects Rogers v. »Sorell. 23 Occ. X. 
247, 14 Man. L. L. 450.

Disturbance of Enjoyment -Escape »f
Water from Adjoining Premises.] A land
lord is liable to his tennut for injuries done 
to the tenant's goods arising from the fact of 
thieves having entered an adjoining dwelling- 
house belonging to the landlord and there 
upset a cistern, which caused water to escape 
into the house leased to the teuaut, such ait 
not being a simple trespass committed by a 
third person, within the meaning of art. 1616, 
C. C., but a substantive act which modified 
the enjoyment iu a manner prejudicial to the 
tenant. Brisker v. Larue, Q. R. 23 8. C. 447.

Disturbance of Tenant's Posseeslo —
Trouble de Droit—Trespass—Crown Lands.] 
—The cutting of hay. and hunting, ujhiu 
leased property, by a third party not ptv- 
toi ding to have any right upon the property 
leased, but merely asserting that the land 
on which he cut hay and hunted was not part 
cf the property leased, is not a trouble de 
droit, but a mere trespass, against which, in 
the terms of art, 1616. C. C., the lessor is not 
obliged to warrant the lessee. 2. The pre
tension of a third party that lie had acquired 
a right by prescription to cut hay on the leased 
property, which pretension was never brought 
to the notice of the Crown, lessor, by a legal 
proceeding or otherwise, and which was mani
festly untenable ns regards property of the 
Crown, would not constitute a trouble de droit 
under art. 616, C. C. Fitzpatrick v. Lavallée, 
Q. R. 25 8. C. 206.

Repair of Premlie.—/»/«•» to W miiM
—The lessee is not obliged to notify the 
lessor of the need of repairs to the leased 
premises, which the lessor is obliged !<* make. 
It is the duty of the proprietor to inspect nis 
own property from time to time, and nacei-' 
tain what repairs are necessary. He is, there
fore, although not notified of any defects, re* 
sponsible in «lamages for an accident wdicd 
happened to the tenant in consequence of tn 
weakness of a railing on the leased premise. • 
Troude v. Meldrum, Q. R. 21 8. C. <5.
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Repair*—Landlord Exceeding Time Speci

fied for Doing—Damage*—Measure of—C’on- 
templat ion of Parties at Time Lease teas 
Mute.]—A tenant can claim from the land
lord. who has exceeded the time specified in 
the lease for making repairs, only such dam
ages as result directly from non-compliance 
with the renditions of the lease, and which 
might have been foreseen at the time it was 
grauted. As a consequence, if he did not 
kuuw that the premises had been leased for 
a place of business, the owner could not 
fores..- that he might be called upon to pay 
any other damages than those resulting from 
the lease of an ordinary dwelling-house ; and, 
therefore, be cannot be held responsible in 
damages which arise from the fact that the 
tenant has been prevented from carrying on 
the trade of a tailor whilst the repairs were 
effected at a place leased for the purpose of a 
residence only. Lé veillé v. Pigeon, tj. 11. 26 
8. C. 73.

111. Lease.

Abandonment—Re-letting— Cancellation 
—Deficiency in Rent.]—When a tenant aban
dons the demised premises and the landlord 
lets them to another, there is a tacit can- 
cell donol the lease. 2. Nevertheless, inch can
cellation being due to the fault of the tenant, 
he must pay to the landlord the difference be
tween the old and the new vent. Jodoin v. 
firmer*, y. It. 24 8. C. 180.

Acceleration Clause — Assignment for 
Creditors—Forfeiture.—Assignee's Election — 
Payment of Rent.]—The effect of s. 34 of It. 
S. 0. c. 170, the Landlord and Tenant Act, 
is to place the assignee who has "lected by 
notice in writing under his hand 10 retain 
the premises occupied by the assignor at the 
time of the assignment, for the mexpired 
term of the lease, in the same position us re
spects the lease as the assignor would have 
been in had the assignment not been made ; 
the landlord in such cases being entitled to 
the full amount of the rent reserved by the 
lease, but to nothing more. And where accele
rated rent due for the unexpired term of a 
leas.- containing the usual forfeiture clause 
had been paid by the assignee, who had elected 
to retain the premises till the end of the 
term, lie was held entitled to recover back a 
further sum for rent of the premises for a 
portion of the same period which he had 
Paid, on demand of the landlord, under pro
test. to avoid distress. Kennedy v. \lac- 
BwifH, 21 Dec. N. 233, 1 O L. It. 250.

Action by Tenant—Pleading.]—A ten
ant who sues by virtue of his lease is not 
oblige»! ,0 »”ege that he has fulfilled all the 
çonuitions which it imposes upon him ; that 
2 ““Plied by bis setting up the lease 
1 rtmP< v. La rivière, 6 (j. 1\ It. 307

Agreement for—Construction—( 'ondit 
•womer.l—The defendant contracted to 

o the pla.ntifT a house, then under constr 
w’ term of one year from the

at the rental of $20 per mon 
iif*,16 monthly in advance. It was agr 

event of the house not being « 
tfl'' lst June there should he a j 

isimonnte reduction in the rent. The ho 
i>-28

was not completed by the time agreed, but 
the plaintiff moved in on tbe 24tli dune, when 
the work was still unfinished. No rent was 
charged for the month of June, but tbe plain
tiff paid rent in advance for tbe months ot 
July, August, September, and October, and 
continued in occupation of the premises until 
the 1st May, 1U01, when lie moved out. In 
an action by the plaintiff for damages for 
goods distrained by the defendant for rent in 
arrear :—Held, that the trial Judge was right 
in construing the agreement as a letting for 
a year from the 1st June, 1000, with a con
dition that if the occupancy was prevented 
by reason of the house not being ready for 
occupation at that time, there should be a 
deduction from the rent in respect to the 
period of time during which the house 
was not occupied. Held, also, that the 
payments made by the plaintiff shewed a 
waiver of the provision made in respect to 
the house being finished by a fixed date, or 
rather, in respect to the reduction which was 
to be made in consequence of its not being 
finished. Acorn v. llill, 34 X. S. Reps. 508.

Agreement for—Municipal t'orporation 
—Lease to Railway Company — Settling — 
Taxes—Rent — Covenants. | — Property of a 
city municipality, when occupied by a tenant 
other than a servant or officer of the corpora
tion occupying the premises for the purposes 
thereof, is subject to taxation (Assessment 
Act. U. S. O. 185)7 c. 224, s. 7, s.-s. 7) ; and 
such tax is a tenant’s tax payable by him, 
and not in any event payable by the landlord 
as between him and the tenant. Section 26 
of the Act, as to tenants deducting taxes from 
their rent, bus no application to such a case, 
as it applies only to taxes which can bo 
legally recovered from the owner. The reason 
of the rule embodied in that section dis
appears when the property is in the hands 
of the landlord exempt, and becomes liable to 
be taxed only when in occupation of a tenant. 
Semble, also, that where tbe tenant, as in this 
case, bolds in perpetuity under a renewable 
lease, he may be regarded as the “ owner,” 
within the meaning of tbe Assessment Act, 
and as such is liable to taxation without 
recourse to tbe owner in fee. Where the 
municipality had entered into an agreement 
to grant a lease for a rent specified, but no 
mention had been made of taxes :—Held, that 
the fixing of the rent payable to the city did 
not interfere with the right of the latter 
in its governmental capacity and exercising 
its sovereign power to lay taxes upon the 
property when no longer exempt, by reason of 
its being under lease. Taxes and rent are 
distinct things and collectible by the corpora
tion in different capacities, and the imposition 
of the yearly taxes is not a derogation from 
or inconsistent with the contract. A cove
nant by a tenant to pay taxes is a ** usual " 
covenant, and it lay upon the tenant here 
objecting to give it, to shew by competent evi
dence that it was not so in such a case as 
that in question here or in this country, 
which the tenant had failed to do. No cove
nant to repair should be inserted in the lease, 
the jurisdiction to keep the railway in effec
tive operation being in the Railway Com
mittee of the Privy Council, and it not having 
been shewn that this was insufficient to pro
tect the city. In re Canadian Pacific R. W. 
Co. and City of Toronto. 22 Occ. N. 285. 4 
O. L. R. 134. 1 O. W. R. 255, 2 O. W. R. 

| 385, 5 O. L. R. 717,
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Agreement for — Specific Performance.] 
—Wnere the lessee refuses to sign a notarial 
lease in the terms of the agreement between 
him and the lessor in respect of the premia* 
leased, the lessor has a right to bring suit, 
and have the lessee condemned to sign the 
lease, and, in default of his so doing, to 
have it ordered that the judgment of the 
Court shall serve as such lease. Walsh v. 
Brooke, Q. R. 21 8. C. 304.

Agreement for Lease—Incomplete con
tract—Nature of tenancy—Possession, (iront 
v. McPherson, 1 O. W. R. 240.

Attornment—Damage to tenant by act 
of third party — Negligence. Slonemsky v. 
Faulkner, 2 O. W. R. 551, 1099.

Breach of Covenant—Quiet enjoyment— 
Eviction—Covenant not to sublet—Forfeiture 
—Waiver. Armstrong v. Canada Co., 6 O. 
W. R. 888.

Cancellation—Use of Premises Changed.] 
—There is a change in the use of the demised 
premises, affording ground for the cancellation 
of the lease, when the tenant of a bakery i 
sublets it for a laundry. Pearson v. Potvin, j 
Q. It. 25 S. C. 54.

Charge on Land—Opposition to Sale by 
Sheriff.]— A lease for one year, whether re
gistered or not, does not constitute a charge 
upon the immovable leased, and gives no right 
to the tenant to make an opposition àfin de 
charge, when the immovable is to be sold by 
the sheriff. Lantaigne v. Shelling, Q. R. 22 
8. C. 304.

Construction — Unincorporated society 
—Lease signed by officers—Action for expul
sion from demised premises—Parties—Dam
ages. Trudeau v. Pepin, 3 O. W. R. 779.

Covenant—Breach of—Assignment with
out Leave—Re-entry—Formal Execution of , 
Assignment after Action.]—The right of re
entry under the short form of lease applies ; 
to the breach of a negative as well as an 
affirmative covenant, so that there is a right 
of re-entry for breach of the covenant not to 
assign or sublet without leave. Toronto Gen- ! 
eral Hospital Trustees v. Denham, 31 (X P. 
203. followed. The* making of an agreement 
for the assignment of a lease, the settlement 
of the terms thereof, and the taking of pos
session by the assignee, constitute sufficient 
evidence of the breach of such covenant, so 
that the fact of the document shewing the 
transfer not having been executed until after 
action brought, is immaterial. McMahon v. 
Coyle. 23 Occ. N. 225, 5 O. L. R. 018. 2 O. 
W. R. 265.

Covenant—Goods on Premises to Secure 
Rent—Valuation.]—Where, by a lease, the 
lessee undertook to furnish the leased pre
mises with “a sufficient quantity of house
hold furnit n-e or goods to secure the payment 
of one year's rent,” the effects upon the leased 
premises should be valued in accordance with 
their ordinary merchantable value, and not 
in accoruance with what they might bring 
at a forced sale. Rousseau v. Archibald, 
Q. R. 12 K. R. 14.

Covenant — Implied Covenant to Crop 
and Cultivate—Damages for Deterioration.]

—The plaintiff leased to the defendant's hus
band land for five years, yielding and paying 
therefor the clear yearly rent or sunt of on»-, 
third of the crop. The lease contained cove
nants by the lessee that he would cultivate 
in a good husbandlike and proper manner -n 
as not to impoverish or injure the soil, and 
plough and crop the same in a proi>er farmer 
like manner. Afterwards a new lease was 
made substituting the defendant as lessee, in
stead oÇ her husband. This did not contain 
any of the above-mentioned covenants, or 
anything specially applicable to leases of 
farms, but contained tne following: “Yield
ing and paying therefor yearly and every 
year during the said term ... the sum 
of one-third of the crop grown, to be pay
able, . . . the first of such payments 
to become due and to be made when threshed 
in the fall of each year,” and a covenant to 
plough in each year of the term four inches 
deep, which wai, written into it. It did not 
contain express covenants to cultivate or 
crop :—Held, that there should be judgment 
for the plaintiff for deterioration in value of 
land from defendant's omitting to plough, 
cultivate, and crop in 1902. $300, and for 
loss of wheat, barley, and oats, $291.76, in 
all $591.70. Implied covenants to cultivate 
and crop in each year should be read into 
the second lease: "McIntyre v. Belcher. 14 
C. B. N. S. 054; Hamlyn v. Wood, 11891] 
2 Q. B. 491. The defendant hound herself 
to plough four Inches deep in each year. That 
must mean that she would plouiili for the 
purpose of cultivating and cropping. The 
wording of the provision as to the payment 
to the lessor of a third of the crop in each 
year, would imply that a crop was to be 
grown in each year of the term. Duntfori 
v. Webster, 23 Occ. N. 290.

Covenant — Improvements — Renewal 
—Independent Covenants—Option.]—A lease 
contained a covenant to the effect that the 
lessee might make improvements upon the de
mised premises; that at the expiration of 
the lease or any renewal thereof the same 
should be valued and paid for by the lessor; 
ând concluding as follows : “ And upon such 
payment, upon such valuation not being duly 
made, the party of the first part, his heirs 
or assigns, shall, if so required, give or renew 
a lease including the covenants of the pre
sent lease to the parties of the second part 
for a further period of five years, with the 
like agreement of valuation and payment for 
improvements as in this lease expressed and 
at the same yearly rent." On the expiration 
of the term, a dispute having arisen between 
the lessor and lessee as to the effect of tne 
covenant—the former claiming that it was 
optional with him either to renew the lease 
or pay for the improvements after valuation, 
the latter that he was entitled to have the 
improvements valued and paid tor l-\ tn 
lessor—a special case was statedI m Equity 
for the opinion of the Court. Bach party 
was ready and willing to perform the cove 
mint as interpreted b„v him Held, that tn 
covenant was single, and therefore that tn 
lessor was discharged upon his shewing > 
he was ready and willing to renew the lea . 
(2) that, even if there were two »ep»™K 
and independent covenants, one to pay 
appraised value of the improvements ana 
the other to renew, only one was to ne pe 
formed, and the option lay tn aCt
he being the first person called uponto act 
Quaere, per Tuck, C.J.. whether a special case
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able on named days, nothing being said about 
covenants :—'Held, that the lease should con
tain a covenant by the appellants to pay the 
same, partly because the effect of the Assess
ment Act in force at the date of the contract 
was to impose such liability on the lessees 
of municipal lands without recourse to the 
corporation, and partly because a covenant 
to that effect was shewn to be a usual cove
nant, in the sense that the corporation in
variably insisted on it in their leases. Judg
ment in In re Canadian Pacific It. W. Co. 
and City of Toronto, 23 Occ. N. 218, 5 O. L. 
It. 717, affirmed in the main, but varied as 
to interest. Canadian Pacific R. IV. Co. v. 
City of Toronto, {1905J A. C. 33.

Crops — Defence—Tilling and Sowing— 
Harvesting.] — In a defence claiming the 
value of crops the defendant is not entitled 
at the same time to the cost of tilling and 
sowing and the cost of harvesting, and a claim 
for the latter will be set aside upon inscrip
tion in law. Désormeau V. liastien, 5 Q. P. 
It., 417.

Crops—Provision as to—Execution against 
Tenant—Rights of Landlord—Bills of Sale 
Act—Seizure of Equitable Interest.] — The 
claimant let to the execution debtor the farm 
on which the grain had been grown by an in
denture reserving as rent “the share or por
tion of the whole crop which shall be grown 
upon the demised premises as hereinafter set 
forth,” and the lease provided that the lessor 
might retain from the share of the crop that 
was to be delivered to the lessee a sufficient 
amount to cover taxes, and *o repay ad
vances and other indebtedness ; that the lessee 
immediately after threshii g. should deliver 
the whole crop, excepting hay, in the name of 
the lessor, at an elevator to be named by the 
lessor, that all crops of grain grown upon 
the said premises should be and remain the 
absolute property of the lessor until all cove
nants, conditions, provisoes, and agreements 
therein contained should have been fully kept, 
performed and satisfied; and that the lessor 
should deliver to the lessee two-thirds of the 
proceeds of the crop to be stored in the ele
vator, less any sum retained for taxes, ad
vances, indebtedness or guaranties previously 
mentioned. The grain in question had, until 
its seizure under the plaintiff’s execution, re
mained on the farm in the possession of the 
lessee. The claimant claimed it as owner 
under the terms of the lease and not for 
rent :—Held, that the lease did not operate 
to prevent file lessee from ever having any 
property in the grain to be grown. 2. That, 
even if thr legal ownership of the grain was 
to be in he lessor, it was still, as to two- 
thirds, held Zcr the benefit of the lessee sub
ject to the lessor’s charges for taxes and ad
vances, etc., and the lessee had an equitable 
interest in it, and the lessor’s lien or charge 
would be void under the Bills of Sale and 
Chattel Mortgage Act. R. S. M. 1002 c. 11, 
s. 39, as being a charge upon crops to be 
grown in the future. 3. That the interest of 
the lessee in the grain whether legal or only 
equitable, was subject, under s. 182 of the 
County Courts Act. It. S. M. 1002 c. 38, to 
seizure and sale under execution, and that 
the claimant's interest could not prevail over 
that of the plaintiff. Campbell v. McKinnon. 
23 Occ. N. 234, 14 Man. L. R. 421.

Emphyteusis - Bail-â-rente — Petitory 
Action—Transfer by Lessee.] — An instru
ment by which lands were leased for sixteen

stated under the provisions of 53 V. \ 4, s. 
139 should not be first heard by the Judge 
in Equity. Ward v. Hall, 34 N. B. Reps.
eou.

Covenant—Lease by Tenant for Life— 
Straw and Manure — Property in—Emble- 
ffl(.nf,,]_During the lifetime of the widow 
and u-nant for life, two of the farms belong
ing to the estate were leased for five years, 
dependent on her living so long, and the les
sees covenanted to cultivate, till, manure 

. and to spend, use, and employ in a 
proper husbandlike manner all the straw and 
manure . . . and not to remove or permit 
to he removed from the premises any straw 
of any kind, manure, .vood or stone, and to 
carefulli stadt the straw . . . and turn
all the manure thereon into a pile (so it may 
heat and rot so as to kill and destroy foul 
seeds), and thereafter and not before to 
spread the same on the land :—Held, that the 
defendants were not entitled to the straw 
and manure as emblements, as the widow was 
not in actual occupation or cultivation of the 
lands on which it was produced :—Held, also, 
•hat the lessees would have been entitled to 
the srraw and the manure, which had been 
piled into heaps, but for their covenants.

Inch precluded them from making any

death of the lessor, it passed to her repre
sentatives unrestricted thereby. Snetsiuger 
v. Leitch, 32 0. R. 440, referred to. Gardner 
v. Hrry, 23 Occ. N. 29f>.

Covenant—.Vo# to Cut Timber—Statutory 
Comionf—Common Law Rights.]—Under a 
covenant in a lease made in pursuance of the 
Short Forms Act, the lessee was not to cut 
down timber for any purpose whatever, ex
cept for fire wood, but he was to have the 
privilege of using for any purpose all lying 
down hard wood timber, cedar only excepted : 
—Held, that the covenant was a restriction 
of the statutory covenant, under which the 
lessee could cut down timber or timber trees 
for necessary repairs or for fire wood, but 
was an extension of the common law right, 
which was limited t« lying down dead tim
ber, and that the covenant allowed the lessee 
to use all the lying 'down hard wood timber, 
sound or unsound, except in so far as re
stricted by the exception as to cedar. Snelliestricted by the exception as to cedar. Snellie 
v. H'oteon, 7 O. L. R. 635, 2 O. W. R. 118, 
3 0. W. R. 475.

Covenant — Not to Sublet—Lodgers.]— 
A condition in a lease, prohibiting subletting 
of the premises in whole or in part is not 
violated by a tenant who lets furnished rooms 
to lodgers, the tenant retaining the entire 
care and control of such rooms, and the lodg
ers not even being in possession of keys 
C Co,ler'ue v. Bassinet, Q. R. 24 8.

Covenant — Railway Company — City 
wue—Usual Covenants—Covenants to Pay 
'tes and Repair—Right of Re-entry—Rent 

— Interest on.] — An agreement 
naoe between the corporation of the city of 
(wit0 and the Canadian Pacific Railway 

mpany, provided, amongst other things, for 
t,rmaose renewable in perpetuity, in successive 

™8 ot fifty years, at an agreed rent, pay-
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years at an annual rental, subject to a re
newal for a further term of twelve years, 
provided for the construction of certain build
ings and improvements by the lessee upon 
the leased premises, and hypothecated these 
contemplated ameliorations to secure payment 
of rent and performance of the obligations of 
the lessee. On disturbance, an action, with 
both petitory and possessory conclusions, was 
brought by a transferee of the lessee against 
an alleged trespasser, who pleaded title and 
possession in himself, without taking objec
tion to its cumulative form:—Held, that, un
der the circumstances, the action should be 
treated as petitory only: that the contract 
under the instrument described was neither 
emphyteusis nor a bail-à-rente (lease in per
petuity l. but merely an ordinary contract of 
lease "which conveyed no title to land or real • 
rights sufficient to confer upon the transferee 
the right to institute a petitory action :— 
Held. also, that a deed of sale from the 
lessee would not support the petitory action, 
as the lessee could not transfer proprietary 
rights which he did not himself possess. 
Price v. Le Blond, 20 Occ. N. 440, 80 8. C. R. 
530.

Evidence of — Commencement in Writ
ing—Third Party—Confession of Judgment.] 
—A lease for a year at more than $50 rent 
cannot be proved by verbal testimony, even 
as against a third party, without a commence
ment of proof by writing, and such commence
ment of proof by writing is not to be found 
in the allegation, by such third party, of a 
monthly lease. 2. A confession of judgment 
by the* tenant in an action brought against 
him by the landlord is not proof of a verbal 
lease against a third person who has been 
made a party. Laliberté v. Langelier, Q. R. 
V g. B. 336.

Expiry — Continuance of Possession by 
Tenant—Special Agreement — Tenancy at 
Will.]—The reservation or payment of rent 
in aliquot proportions of a year, is the lead
ing circumstance which turns tenancies for 
uncertain terms into tenancies from year to 
year. But this pa>m«nt does not create the 
tenancy. It is only evidence from which the 
Court or jury may find the fact. And the 
circumstances may be shewn to repel the im
plication :—Held, therefore, in this case, 
where the landlord, before he accepted any 
rent after expiry of the lease, expressly told 
the tenant that he would not coneent to any 
tenancy from year to year, so as to require 
any notice of termination to be given, but 
that they should remain in the same position 
as they were on the expiry of the lease, to 
which the tenant assented—the rent, how
ever, io be the same as that reserved jn the 
lease, and to lie paid in like manner—the 
tenant was not a tenant from year to year, 
but a tenant at will. Idinyton v. Douglas. 
23 Occ. N. 28(1. U O. L. It. 206. 2 O. W. It. 
734.

Farm — Crop-payments—Negligence and 
want of skill of tenants—Action for damages 
—Joinder of defendants—Farming operations 
—Conflicting evidence — Damages — Costs. 
Or avis ton v. Johnston (N.W.T.), 2 W. L. R. 
81.

Forfeiture — Assignment for Creditors.] 
—A lease is not terminated or dissolved by 
operation of law in onsequence of an aban
donment of his property by a trader for the 
benefit of his creditors. Milot v. Hains. 4 Q. 
P. R. 58.

Forfeiture—Breach of covenant not to 
sublet without leave—Acquiescence- Waiver 
—Breach of covenant to repair. Minn/: v. 
White (Man.), 1 W. L. It. 401.

Forfeiture—Son-payment of Hint—Hum- 
ages—Declinatory Exception.] — A declina
tory exception, which concludes simply for 
the dismissal of the action, where it U shewn 
that the Court is competent, must he dis
missed. 2. A landlord wbo demands the can
cellation of the lease for non-payment of rent, 
may allege, besides, that he incurred, on ac
count of the loss of future rents, damages to 
a certain amount, and is not obliged to limit 
his demand to three months’ rent to full du\ 
Bélanger v. Dubois, 5 Q. P. It. 342.

Forfeiture — Waiver—Estoppel—Cove
nant — Sub-lease—Company Alignment
for Creditors.]—A lease to a Joint stock com
pany provided that, in case the lessee should 
assign for the benefit of creditors, six months'
rent should Immediately become due. and the
lease should be forfeited and void. The two 
lessors were principal shareholders in the 
company, and while the lease was in force 
one of them, at the meeting of the directors, 

I moved, and the other seconded, that a by-law 
j be passed authorizing the company to make 

an assignment, which was afterwards done, 
the lessors executing the assignment us cre
ditors assenting:—Held, reversing the judg
ment of the Court of Appeal. 1 O. L. It. 172, 
21 Occ. N. Ill, that the lessors and the com
pany were distinct legal persons, and the 
individual interests of the former were not 
affected bv the above action. Salamon v. 
Salomon, J1807J A. (’. 22. followed. The 
assignee of the company held jiossession of 
the leased premises for three months, and 
the lessees accepted rent from him for that 
time, and from sub-lessees for the month fol
lowing:—Held, reversing the judgment, that, 
under the facts or :'ie case, the lessors could 
not be said .o have waived their right to 

, claim a forfeiture of the lease. Mortgagees 
of the premises having notified the sub-ten
ants to pay rent to them, the assignee paid 
them a sum in satisfaction of their claim, 
with the assent of the lessors, against whose 
demand it was charged : Held, that this, 

I also, was no waiver of the lessors’ right to 
claim a forfeiture. Qmere: Was n covenant 
by the company to supply steam and power 

I to its sub-tenants anything more than a per- 
I sonal covenant by the company, or would it. 
j on surrender of the original lease, have bound 
! the lessor and a purchaser from him of the 

fee? Littlejohn v. Soper. 22 Occ. N. 45, 31 
! S. C. R. 572.

Hotel Premises— Requirements of By-la1' 
—Illegal Lease.]—Premises leased for use a* 
an hotel did not fulfil the requirement* of a 
by-law in regard to the number of bedrooms, 
and of this both the lessor and lessee were 
aware at the time the lease was entered into. 
The lessee was prex-ented by the municipal 
authorities from using the premises as an 
hotel:—Held, in an action by the l""<or on 
cox-enants for rent and repair, that Ine lea- 
was void nl> initio, and the maxim. In par' 
delicto potior est conditio défendent is. nppn • 
Even if the lease were not void al> '
became void by the action of the nut‘10'\ 
in stopping the further use of the prem 
ns an hotel. Hickey v. Sciutto. 24 Occ. N. 
106. 10 R. C. R. 187.
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Home not Completed — Requirements 

a» to Heating.]—Where in a lease of a house 
in the course of construction, it is provided 
that ilie lessee shall take the house in the 
condition in which it shall lie at the time of 
delivery over, provided that the work is fin
ished, and the arrangement of the house shews 
(the owner having, placed in it pipes for a 
system of hot water heating) that the house 
ji to he heated by hot water, the tenant, es- 
peciallv if ike house, by reason of its con- 
si met ion, cannot easily be heated with stoves, 
mav require that the owner, shall place radi
ators in every room where the visible indi
cation' make it apparent that the intention 
was to so place them, and a furnace of a 
capacity sufficient to heat the water for such 
system. Huzinet v. Collerette, Q. It. 21 S.
a 508.

Implied Covenair to Crop and Cul
tivate — Rent in Kind—Damages for De
terioration.] — In April. 181 >8. the plaintiff 
leased by deed to the defendant’s husband a 
half section of land for 5 years at a rental 
of one-third of the crop grown on the pre
mises yearly. The lease was on a printed 
form cif a farm lease, and contained cove
nants by the lessee that he would during the 
term cultivate such part of the land as was 
then or should thereafter he brought under 
cultivation, in a good, husbandlik., and pro- 
per manner, and would plough the laud in 
each year 4 inches deep and crop the same 
during the term in a proper farmerlike man
ner. Afterwards a new least* of the same 
land was made by deed, ante-dated so ns to 
bear the same date as the first one. substitut
ing the defendant as lessee instead of her 
husband. It was intended that the new lease 
should be a duplicate of the other in all re
spects except as to the name of the lessee. 
The new lease, by mistake of the solicitor 
who prepared it, was written on a printed 
form of “statutory lease,” not containing the 

im - le iu farm land, h
provided for the same rental as the other 
lease, payable ir the same way and at the 
same times, and contained the same cove
nant to plough 4 inches deep in each year 
written into it, but no express covenants to 
cultivate or crop. By the end of 1901 the 
cultivated portion of the farm was 117 acres, 
but in 1902 the defendant only ploughed and 
cultivated 4 acres out of the 117, and weeds 
grew up all over the rest. The plaintiff’s 
claim was for damages for breach of cove
nants to cultivate, crop, and plough in 1902, 
which he contended should be implied in the 
lease to defendant in the circumstances :— 
Held, following McIntyre v. Belcher, 14 C. 
B. N. 8. 954. The Moorcock. 14 V. I). «8. 
and llamlyn v. Wood. [18911 2 Q. B. 491. 
that such covenants should, in the circum
stances, be implied in the lease to the de
fendant, and that she was liable for the esti
mated value of one-third of the crop that 
would probably have been produced on the 
J17 acres if it had been cropped in that year, 
and for deterioration in value of the land on 
account of defendant having allowed it to 

°P with weeds. Dunsford v. Webster, 
3 0«. N. 290, 14 Mau. L. U. 529.

Leaie by Tenant for Life—Covenant 
-hmblements. Gardner y. Perry, 1 Q. W. 
ll- W. O. W. It. 081.

Mining Lease — Reservation of rents— 
vojaities—Implied condition — Commence-
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ment of operations -Costs. Lufave v. Mx
Superior Pouer Co., 2 O. W. R. 715.

Option to Purchase — Relocation of by 
j Death—Specific Performance—Consideration 
i —Tender — Evidence — Declarations against 
! Interest.]—A provision in a lease, whereby 
[ the lessor grants to the lessee an option to 
I purchase the leased property within a limited 
i time, is not a nudum pactum. Such an option 
i is. within the time limited, binding on a de- 
I ceased lessor’s personal representatives, 

though not so expressed. Statements, whs
tlier written or orally made, by the lessor as 
to the terms of the lease are not after the 

; death of the lessor, admissible a* evidence 
in favour of his successor in title as being 
declarations against the deceased's Interest. 
Per McGuire. C.J.—Such statements merely 
amount to statements of an agreement which 
must be supposed to be made on fair terms,

I and. consequently, as much in favour of the 
maker's interest as against it. Where n ten
der is made in current bauk bills, and objec
tion is made only to the amount tendered, 
the objection cannot subsequently be taken 
that the tender was not made in “legal ten
der.’’ The questions of the necessity for a 
formal tender, a contract under seal import
ing a consideration, the inadequacy of the 
consideration in an action for specific per
formance. discussed. Yuill v. White, 22 Occ. 
N. 312, 5 Terr. L. R. 275.

Option of Purchase — Terms — Con
struction.] — S. leased land from F. for a 
term of 3 years at a rent of $150. payable 
in advance, with a right to extend the term 
for a lurther period of 0 years—that is, twe 
terms of 3 years each—on paying a further 
sum of $150. in advance, at the beginning of 
each term of 3 years. The lease also con
tained a purchase clause, whereby F. agreed 
to convey to S. the leased premises at any 
time within the 9 years for the sum of $000. 
and further agreed that any payment which 
iiiiuin have ix'i'ii made on account of the 

: lease rent in advance at the time at which 
such conveyance might occur should be al- 

I lowed as part payment :—Held, that in case 
j of a purchase all the advance* rent should go 
i on account of the purchase money. Judg- 
| ment in 1 N. B. Eq. Iteps. 305. 451. affirmed.
; Freeman y. Stewart, 30 N. B. Reps. 405.

Privileges not Specified—Injunction.]
\ —Before the construction of a building by

the defendant, the plaintiff agreed to 1 at a 
shop in the proposed building. The lease, in 
the short form made in pursuance of the 
Leaseholds Act. described the premises by 
metes and bounds, without specifying any 

: privileges. The plaintiff, after entering, de
manded the use of a water-closet and of a 

: place for storing coal, and the defendant con
ceded the right :—Held, that the plaintiff was 
entitled to an injunction restraining the de
fendant from interfering with his right of 
access to the closet and with his right to store 
coal in rear of the premises. Ross v. Hen
derson, 21 Occ. N. 210. 8 B. C. R. 5.

Produce of Farm — Agreement as to— 
Execution against Tenant.] — The plaintiff 
leased a dairy farm and thirteen cows, by 
lease in writing, in which was contained the 
following clause : “All the hay. straw, and 
corn stalks raised on the . . . farm to be 

, fed to the said cows on the said 
farm —Held, that, while the property in hay

LANDLORD AND TENANT.
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produced ou the farm might be legally in the 
tenant, yet hie contract was *o no use it that 
it should" be fed to the cattle and consumed 
on the premises ; he was not to have the bene
ficial use of it. and could not by his contract 
take it off the farm, and bis judgment or exe
cution creditor had not such power, under 
«ver of an execution ; end an Injunction re
straining a bailiff and purchaser at a bailiff’s 
sale from removing it was granted. Snet- 
linger v. Leitch, 21 Occ. N. 157, 32 0. R« 
440.

plaintiffs had the right to refuse consent, and 
that, therefore, the grounds urged bv the de
fendant did not constitute any legal justili- 
ontioo f->r Me conduct in subletting 
fion-in-law maintained and parugrnphs of 
pies complained of struck out with cost*. 
Racctte v. Carrière, 23 Occ. N. 117.

Reformation — Injury to demised pre
mises—Waste—Injunction—Damages. Klu s 
v. Dominion Coat and Apron Supply Co., 3 
O. W. It. 841, 037. 6 O. W. It. 200.

Provisions of — Damage by Fire—Re
pair» — Abandonment—Lien of Landlord— 
Stock-in-trade—Sale en Bloc.]—1. Where a 
lease contains stipulations to the effect that 
the lessee shall deliver the premises at the 
expiration of the lease in a.' good order as 
they were at the commencement of the lease, 
reasonable wear and tear and accidents by 
fire excepted, and shall pay extra premium 
of insurance exacted by insurance company 
in consequence of the work carried on by the 
lessee, the effect is to do away with the pre
sumption. which would otherwise exist by 
law in favour of the lessor, that the fire 
which occurred in the leased premises was 
due to the fault of the lessee, or of persons 
for whom he was responsible^ and it is for 
the lessor to prove fault before he can recover 
damages. Kvaus v. Skelton, 10 8. C. It. 637, 
followed. 2. Damage by fire so inconsiderable 
in extent that repairs "may be made in three 
or four days does not justify the lessee in 
abandoning the premises. His remedy is to 
put the lessor in default to make the neces
sary repairs, and then, if the repairs be not 
made, to ask for the cancellation of the lease. 
3. The application of art. 1623, O. C.t which 
says that in the exercise of the privileged 
right the lessor may seize the things which 
are subject to it, upon the premia- s, or with
in eight days after they are taken away, but 
“if the things consist of merchandise they can 
be seized only while they continue to oe the 
property of the lessee"—is not restricted to 
daily sales of merchandise in detail. The 
article applies to any sale which a merchant 
mav make in the ordinary course of business ; 
and the sale en bloc of a stock which has 
been damaged by a tire on the premises, is an 
ordinary and usual transaction ; and there
fore the lessor is not entitled to seize in re
caption, in the possession of the purchaser, 
a damaged or partly damaged stock bought 
from the lessee in good faith, even when such 
merchandise has been sold en bloc. Judg
ment in (J. II. 14 8. C. 396, affirmed, but 
damages increased. Liggett v. Viau, Q. It. 
18 8. C. 201.

Proviso for Subletting — Right of 
Landlord to Refine Consenti] — Action for 
cancellation of a lease on the ground that the 
defendant, in violation of one of its terms, 
sublet the premises without having obtained 
the plaintiffs* written consent. The defend
ant pleaded that the plaintiffs refused their 
consent without cause, being only ready to 
grant the same upon the condition that the 
rent should be increased ; that the subtenant 
was solvent and was willing to pay the rent 
yearly in advance, or to furnish security. 
Against these allegations the plaintiffs in
scribed in law. claiming that they were irre
levant, and that the plaintiffs had an abso
lute right to refuse coneenl Held, follow
ing MacKenzie v. Wilson, 10 L. N. 113, that 
the clause in the lease being absolute, the

Registered Lease—Sale of Property by 
Sheriff under Hypothec—Opposition by Ten
ant—Security.] — An hypothecary creditor 
has a right to demand that a tenant who 

; makes an opposition àfin de charge, based 
upon a registered lease, shall furnish good 
and sufficient .security that the property will 
be sold at a price sufficient to assure the 

, amount of his claim, and this before the pro- 
l>erty has been advertised subject to the 
charge. Semble, that a tenant, whose lease 
has been registered, has a right to proceed by 
wav of opposition àfin de charge. UesaHlniers 
v. Payette, 5 Q. P. R. 344.

Relief against Forfeiture of Lease
—Insolvency—Mistake in telegram. .S'mitk 

1 v. Wade, 1 O. W. R. 549.
Renewal — Arbitration — Appointment 

of Arbitrators—Procedure — Interference by 
Injunction—Jurisdiction.]—A lease contained 

i an agreement for renewal upon the following 
terms : the lessors were at liberty to elect 

: either to take the improvements made by the 
lessees at a valuation or to grant a new 
lease for a further term at a rent to he fixed 

1 by arbitrators, one to be chosen by the lessor*. 
! one by the lessees, and a third by the two, 
! provided that if either party refused or ne; 
1 glected to appoint an arbitrator within « 

days after being required in writing by the 
other to do so, the other might appoint a 

I sole arbitrator, whose award should 1»' final. 
I After the original term had expired, the les

sors "served upon the lewees a notice requir
ing them to appoint an arbitrator. The 
lessees answered by stating that they con
tended that the lessors had no longer any 

I right to insist upon a renewal and protect
ing against any arbitration, but at the same 

I time naming an arbitrator. The lessors dill 
not accept this as an appointment of an arbi
trator, and assumed to appoint a sole arm- 

1 trator as upon default for 7 days after no- 
! tiee :—Held, affirming the judgment of Boyd. 

O., 5 O. L. R. 105. 23 Occ. N. 13, that the 
lessees had made a valid appointment of an 
arbitrator, and the lessors had no right to 
appoint a sole arbitrator: and that the lessees 

! were entitled to resort to the Court to nave 
| the lessors restrained from proceeding before 

a sole arbitrator and to have a determina
tion of their contention that the lessor* h*d 

1 no right to insist upon a renewal.
; London R. W. Go. v. Great Northern R. ')• 
I Oo., 11 Q. BL D. 30. and London and Black- 

wall R. W. Co. v. Cross, 31 Ch. D. 354, *r 
tinguished. Direct United States Cable < • 
v. Dominion Telegraph Co., 28 Gr. 648, 8 A. 
R. 416. followed. Semble, per Osler, J.A.. 
that the lessors could not require the lessee 
to appoint an arbitrator without haring nrsi 
or at the same time appointed one on tnei 
own behalf. Farley v. Sanson, -4 Occ. • • 
303. 7 O. L. R. 639, 1 O. W. R. 738, 3 0. XV. 
R. 460.
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Renewal — Arbitration or valuation— i 
Irregularities—Acquiescence—Waiver. Gray ! 
v. ScMatk, 1 O. W. It. 445.

Renewal — Construction of Lease— | 
Rent.)—A clause in a lease providing for a j 
renewal stated that the renewal lease was 
to be "at such increased rent as may be de- 1 
termined upon, as hereinafter mentioned, pay- j 
able in like manner and under and subject 
to the like covenants, provisions, and agree- 1 
nients as are contained in these presents, in- j 
eluding the covenant for renewal, such rent 
to be determined by three indifferent or dis- ! 
interested persons as arbitrators.” The lease 
further provided fo* payment of the yearly 
rent us follows : "For the first ten years of 
the said term eighty dollars per annum ; for 
the remaining eleven years one hundred dol
lars per annum: all the said payments to be 
made half-yearly on the first day of January 
and July in each year:”—Held, that the pro
per manner by which the rent should be in
creased during the renewal term was by ad
ding to each payment during the twenty-one 
years, that is to say. adding to the rent of 
$80 per annum for the first ten years of the 
renewal term and to the rent of $100 per 
annum for the remaining ten years of the 
renewal term.—and not by adding together 
the annual payments for twenty-one years and 
making an addition to that, nor by adding 
to the sum payable during the last year be
fore the renewal :—Held, also, that the con
dition ns to the rent for the now term being 
an increased rent, might be satisfied by mak
ing a merely nominal addition, whereas here 
there was no increase in the rentable value 
of the premises. In re Qeddes and Gard<\ 
h re Gt\ddes and Cochrane, 20 Occ. N. 455,
32 0. R. 262.

Increased Rent — Arbitra
tion.]—In a lease for twenty-one years the 
rent fixed was, for the first year $106.8S, for 
the next four years $130 a year, for the next 
five years $145 a year, and for the remain- 
ini: eleven years $178 a year. The lease con
tained a covenant by the lessor to renew for 
a further term of twenty-one years, “at such 
increased rent as may be determined upon 
ns hereinafter mentioned, payable in like man
ner. and under and subject to the like cove- 
nant8 ... as are contained in these 
presents." The lease provided for the ap
pointment of arbitrators to determine the 
rent to be paid under the renewal lease :— 
laid, that the arbitrators were bound to 
award an increased rent under the terms of 
th** reference to them, but they might award 
a mere nominal increase if they thought pro
per; the increase was to be based upon the 
rent reserved for the whole term, and not 
f0.r,any particular year or years of it; it 
tnight be upon each year's rent or upon the 
average of the whole twenty-one years, but 
*?'l the resalt the average annual rent 
suould be greater for tb j future term than 
viK"1, In re Geddes and Garde, 22 Occ. 
"•/oB, 32 O. It. 262, ar proved. In re Qeddes 
•MCoekram, 22 Occ. N. 54, 3 O. L. R. 75, 
1 b' W. It. 15.

Renewal - Subsequent attempt to cancel 
-sub-tenant — Payment of rent direct to 
landlord _ Surrender—Release — Estoppel.

C°‘ V' Murphv (Y-T.), 2 W.

Rescission of Lease—Action for—Fraud 
~~ improvidence — Execution — Sunday.

Duprat v. Daniel, 1 O. W. R. 561, 2 O. W. 
R. WO.

Rescission — Immoral use of Premises— 
Knowledge — Costs.) — The fact that the 
lessor's auteur, who was also manager of the 
company appellant, was aware, during several 
years, that a portion of the leased premises 
was being used for immoral purposes, and 
that he acquiesced therein, does not deprive 
the purchaser and transferee of such premises 
of tne right to demand the résiliation of the 
lease on the ground of such immoral use of 
premises. Such knowledge can only affect 
the question of costs. Provident Trust and 
Investment Co. v. Chaplcau, Q. R. 12 K. B. 
451.

Rescission - Tenant Quitting Possession 
—Rent to Pall Due—Damages—Injury to 
Premises.]—Where the tenant leaves the de
mised premises before the expiry of the lease, 
the landlord cannot claim as damages a sum 
equal t<» the rente which would fall due un
der the lease, unless lie also claims cancel 
latiou of the lease. 2. The landlord, in these 
circumstances, cannot, before the expiration 
of the lease, claim damages for injury done 
b.v the tenant to the demised premises. 
A.niot v. Bonin, Q. R. 23 8. C. 42.

Shop —■ Covenants—Insolvency of tenant 
—Assignment for creditors—Election of as
signee to retain premises—Rent—Use and oc
cupation. Lazier v. Armstrong, 3 O. W. It. 
696.

Short Form* Act—Lease—Surrender— 
Evidence of Destruction of Building by Fire 
—Obligation of Tenants to Rebuild—Cove
nants to Repair — Breaches—Assignment of 
Lease—Assignment of Reversion—Parties—■ 
Amendment. |—The male plaintiff, being the 
owner of a farm in the township of Pelham, 
by indenture of lease, dated 29th June, 1891, 
and expressed to be made in pursuance of the 
Act respecting short forms of leases. R. S. 
O. 1897 c. 106, devised it to defendants the 
Brown Brothers Co. for the term of 12 
years, t<» lie computed from 1-t April, 1802. 
The lessees covenanted “to repair," “and that 
the said lessor may enter and view state of 
repair and that the su'd lessees will repair 
according to notice,” “and that thy will leave 
the premises in good repair, ordinary wear 
and tear only excepted." After the making 
of the lease, plaintiff Ira Delamatter con
veyed the lands demised to plaintiff Emma C. 
Delamatter, and defendants the Brown Bro
thers Co. conveyed nil their interest under 
the lease to their co-defendants, who aceepted 
the leaae and became liable to all the cove
nants. In August. 1902, one of the buildings 
on the demised premises—a barn—was de
stroyed by fire, and was not rebuilt. The ac
tion was brought to recover damages for 
breaches of covenants on the part of the 
lessees :—Held. Magee. J., dissenting, that 
words annexed to the short form which are 
designed to increase the obligation of the 
covenantor cannot introduce into the form 
an exception from it, or to annex to the form 
a qualification of it, and the covenant must 
be construed as it stood without the aid of 
the long form. Therefore the covenant as to 
damage by fire and tempest did not apply. 
Delamatter v. Brown Brothers Co., 5 O. W. 
R. 423, 9 O. L. It. 351.

Surrender—Eviction—/Surrender by Oper
ation of Law.]—The plaintiff let a store to
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II. A. & Co., who afterwards executed an 
assignment for th«‘ beuetit of creditors to the 
defendant, who did not take iwasession of the 
premises. Phe plaintiff, on the third 'lux 
after the assignment, requested nud obtained 
from H. A. & Co. the keys of the premises, 
which she proceeded to clean up and repair, 
and she took down a sign board having on 
it the firm name of II. A. Ac Co., and painted 
the name out. The plaintiff afterwards sued 
for a declaration that she was entitled to a 
privileged claim against the estate for rent 
accruing due after the assignment :—Held, 
that there had been a surrender of the prem
ises to the landlord by act and operation of 
law. Phené v. 1‘opplewell, 12 C. B. N. S. 
334. applied. Gold \. 1{o»h, 23 Occ. N. 253, 
1U B. C. U. 80.

Surrender—Forfeiture for Breach of Cov
enant—Eviction by Xotive.]—The plaintiff, 
tenant of the defendant's farm under a lease 
for 3 years from March, 1003. containing a 
covenant by the plaintiff to buy 3 horses and 
to pay for them by doing certain woijt on 
the farm, or in cash at the time of threshing, 
lieiug embarrassed financially, about tin- 1st 
December, 1003, met the defendant and asked 
him to assist him by guaranteeing certain 
accounts, in default of which he said he 
would be unable to go on working the farm, 
and terms were discussed, on which the plain
tiff should abandon the lease and give up 
possession of the premises. While the de
fendant was willing to assist the plaintiff, 
they failed to agree, whereupon the former 
told the latter that he would cancel the 
lease for non-performance of covenants, and. 
on the plaintiff's request for a writing, gave 
him the following writen noth-e: "Take notice 
that I have thi. day cancelled lease of my 
farm to you on t'te grounds of non-fulfilment 
of terms of said lease." On the same day 
the plaintiff vacated the premises, after sell
ing to the defendant some oats, barley, and 
feed he had there. The defendant resumed 
possession at once. A few days afterwards 
the plaintiff came back and sold to the de
fendant his poultry, and then left the fann 
altogether:—Held, that then- had been no 
surrender of the lease, and that the defendant 
was liable in damages as for an eviction of 
the plaintiff. The defendant also contended 
that he was entitled to terminate the lease 
for breach of the covenant referred to. As 
to this, it appeared that the plaintiff had 
done some of the work stipulated for, and 
that there was a dispute over their ac
counts, but that at all events there was not 
more than about $38 due on the horses :— 
Held, that there was not such a clear breach 
of the covenant as to entitle the defendant to 
declare the lease forfeited on that ground. 
IVq tson v. Aioggey. 15 Man. L. R. 241, 1 W. 
L. tt. 438.

Surrender Substitution of Tenant—Lia
bility for Rent—Distress—Amendment—Rent 
Accruing after Afh'ov.]—Where a tenant by 
arrangement with his landlord secured an
other occupant for the premises, hut was 
given to understand at the time hat lie 
would still be liable for the rent :—Held, that 
this did not amount to a surrender of the 
lease. In order to constitute a surrender 
it must be shewn that the incoming tenant has 
been expressly received and accepted by the 
landlord as his lessee in the place and stead 
of the original lessee by the mutual agree
ment of the parties:—Held, also, that the

880
fad that the landloi d at 
tenant has issued a distress warrant igainst 
the sub-tenant is not sufficient to constitute « 
surrender by ojieratiou of law. Amendment 
allowed so as to include a claim lor a idi 

j tioual rent w hich fell due aft-1 - !... com
mencement of the action. Louyketd \. I ar
rant, 2 Terr. L. It. 1, 13 Occ. X. 473.

Tacit Reconduction- f>ro/ Least I list 
en Demeure—Damages—Xon-reyan. j -D-a>r 
by tacit reconduction is not » verbal lease. 
2. Under such a lease, a verbal mise ,-u de
meure to make repairs is insufficient,

| A mise en demeure is necessary in order i<> 
j claim from the landlord damages resulting 

to the tenant from non-repair of the prem
ises. Pelletier v. Boyce, Q. It. 21 8. C. .'.13.

Valuation of Buildings Extension of
Time for Making Atcard—Interest.]—Bk a 
lease made on the 1st November, 1879. land 
was demised for a term of twenty-one year*, 
and it was agreed that all the buildings on 
the land at the end of the term should Is- 
valued by valuators or arbitrators, ami that 
the reference should be made and entered on 
and the award made within six months next 
preceding the 1st November. 11100; and t 
was further agreed that within six months 
from that day the value of the buildings found 
by the arbitrators should be paid with interest 
at the rate of seven per cent, per annum from 
that day. and that until paid it should Is* a 
charge on the land. By deed dated the 23rd 
October, 1900. the parties agreed that the 
time for making the award should Is* extend
ed to the 1st December, 1000, and until 
such further day as the valuators or arbi
trators might extend the same. The time 
was duly extended until the 30th November. 
1901, on whi h day an award was made lixing 
the value of the buildings. Possession of the 
land and buildings xwas given up by the les
sees to the lessors on the 31st October, 1900: 
—Held, Osler, J.A.. dubltaate, that, suppos
ing the extension of time and delay to have 
been agreed to for the convenience of both 
parties and without tin* fault of either, the 
lessees were entitled to interest on the value 
of the buildings from the 31st October. 1900. 
to the 30th November, 1901, for the tir.-t six 
months at seven per cent, and for the re
mainder of the time at the legal rate of live 
per cent. Judgment of a Divisional Court, 
3 O. L. R. 519. 22 Occ. N. 178. 1 O. W. K. 
198, varied. Toronto General Trusti Corpor
ation v. White. 23 Occ. N. 10. 5 O. L R- 
21. 1 O. W. It. 700.

IV. Lien of Landlord.
Notice of Rights of Third Person

Assigns of Landlord.)—If uotice to the land
lord of tin- rights of property of third iiersons 
in the goods upon the demised premises affects
■ —baignant purchaser of the freehold, it h 
not so with regard to mere knowledge of the 
fact acquired by the landlord. Therefore, 
such purchaser may enforce his lien upon 
the goods in the iiossession of the tenant, not
withstanding the knowledge which his grantor 
had of the rights of third iiersons. In n 
Bolduc, Q. It. 19 8. C. 524.

Proceeds of Sale of Tavern License
—Assignment for Creditors—lost»—I non 
.• , m, ..e .1.- r,( » mvern
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license (sold upon an assignment for the 
benetit of creditors) are not subject to the 
lien of a landlord. 2. The only costs which 
have priority over special liens are those in
curred in the interest of privileged credi
tors and for the preservation of their lien. 
Therefore, in the case of an assignment for 
the- benefit of creditors, the costs of the assign
ment and of the administration and liquida
tion of the insolvent estate have not priority 
over the claim of a landlord, but it is other
wise with the costs of the sale of the articles 
subject to his lien, of the inventory of such 
articles, and of the distribution of the pro
ceeds of the sale. Poulin v. St. Germain, 
Q. R. i: K. B. 353.

V. Notice to Quit,
Days of Grace — Computation—Holi

days.]—The period of three days allowed to 
a tenant to give up possession, according to 
Art. 1VN9. C. P„ is a delay in procedure which 
is extended to the juridical day following, 
if it expires on a Sunday or a holiday, Beau- 
dry v. Uarrigan, 5 Q. P. It. 99.

Time— 'omputation—Non-juridical Day.] 
—Article 8, C. I\, which says that the day 
upon which a thing ought to be done being 
a non-juridical day. the thing may be done 
with the same «-fleet on the next following 
juridical day, does not apply to the three 
days which the landlord may give to the ten
ant. by virtue of art. 1069, C. P. CV. to 
leave the demised premises, therefore, when 
the last day is non-juridical. the tenant can
not delay his removal to the next day. Beau- 
dry v. Hunnigan. (j. U. 23 8. C. 232. 5 Q. 
P. R. 366.

Time—Holiday.]—Where the last of the 
three days which follow a notice to quit 
given by a landlord under Art. 1089. C. P.

is a Sunday or holiday, it is not reck
oned, and the tenant has the following day 
to abandon the demised premises. Beaudry 
V. Harrigau, Q. R. IQ 8. C. 421.

Waiver.]—A lease at a yearly rent pay
able in even portions, in advance, on the 
first day of each and every month, contained 
a provision entitling the landlord to give the 
tenant three months' notice to quit in case 
the landlord received an offer to purchase 
which lie was willing to accept. On the 
22nd August the landlord gave the tenant 
notice to quit three months’ thereafter. On 
the 2nd November the applicant, the original 
landlord’s successor in t*tlo, accepted the rent

k 111 .nd/aow the previous day, for the 
whole of the month of November, though the 
time limited by the notice to quit would 
expire on the 22nd November :—Held, that 
the notice to quit was waived.—Held. also, 
that the acceptance on the 3rd December of 
a cheque for that month's rent, although it 
was not presented for payment, would also 
De a waiver. A notice to quit in pursuance 
an 8 k ? sPpdal provision may be given for 
any broken period of the term, and need 
not expire at the end of a month of the 
tenancy. Hmith v. MacFarlane (No. 2), 5 

L R. 508.

VI. OVBRHOLDINO TENANTS.

i.rwCCrepta“°® °* —Creation of ten-
> from year to year—Notice to quit—

Forfeiture for non-payment of rent. Re 
IJurdisty and Bishopric (N.W.T.), 2 W. L. 
It. 21.

Application for Possession -Affidavit 
—Amendment.]—On an application by a
landlord against hie tenant for a...... . for
possession, the applicant was refused leave to 
amend the allegations of his affidavit upon 
which the originating summons was issued. 
Smith v. Jlacfarlane (No. 1), 5 Terr. L. 
It. 491.

Claim for Double Yearly Value —
Counterclaim in tenant’s action—I^easc for 
one year terminable on one nouth’s notice. 
Dundas v. Osmont (N.W.T.), 1 W. L. It. 
363.

"Colour of Right."]—An agreement dated 
ihe 4th May. 1900, was entered into whereby 
L. acknowledged that he was a weekly ten
ant of the premises in question to II., and 
agreed that his lease might be terminated 
at any time by “the party <>f the first part" 
(evidently an error for "the party of the 
second part’’) or by J. O. or J. A. M. A., 
whom L. acknowledged to be the agents for 
that purpose of the party ‘‘of the first part." 
meaning II. At that time the property was 
vested in H.. but he was merely a trustee for 
the railway company. Afterwards the pro
perty was conveyed to the company. At the 
time the notice to quit was served L. was ten
ant -/I the premises to the company as land
lords under the terms of the agreement of the 
4th May. 1900. Notice to quit was served on 
l . «ni the ■-“•'ili June. 1908, ■•uni demand of 
possession was served upon him on the 15th 
July following. The tenant attempted to 
prove an understanding with S. A., one of 
the agents of the landlords, by which he 
should be permitted to remain on the prem
ises until the company should build on the 
land. It was urged that the tenant had a 
colour of right to the possession of the prem
ises, and that his right could not he tried on 
this application :—Held, that the t »nant oc
cupied the premises in question under a lease 
from week to week, that it was duly termin
ated by the landlord, and that the tenant 
continued to overbold without colour of right 
after written demand of possession by the 
landlord. Order to issue for writ of posses
sion. No costs. Whether there is colour of 
right or not. and what constitutes colour of 
right, are matters of law to be determined by 
the Judge : Wright v. Mattison, 59 II. S. R. 
50. To constitute a colour of right there 
must be some bond fide question of right to 
he tried : Price v. (luinane, 10 O. It. 204. 
The tenant had not shewn any elaiio which 
should be construed ns a colour of right. In 
re Canadian Pacifie R. IF. Co. and Leehtzier, 
23 Oce. N. 339.

Colour of Right—Indefinite Promise] 
—In answer to a summary proceeding under 
the Landlords and Tenants Act, R. 8. M. 
1902, c. 93, to recover jiossession of the pre
mises in question, which were held under a 
written lease creating a tenancy from week 
to week, the tenant gave evidence tending to 
shew that agents of ilie landlords had. prior 
to and at the time of the execution of the 
lease, agreed and promised orally that the 
tenant would not he required to give up 
liossession until the landlords would build on 
the land. This was denied by one of the 
agents, and the tenant admitted that that
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agent had refused to put such a term in the 
•ease, although requested to do so:—Held, 
mat the alleged promise, if proved, was of 
too indefinite a character to support the con
tention of the tenant that he was not hold
ing vver without colour of right. Price v. 
(iv inane, 10 O. It. 204, Gilbert v. Doyle, 24 
C. P. 71, and Wright v. Mattison, 59 U. 8. 
It. 60, followed. In re Canadian Pacific R. 
IV. Co. and Lechtzkr, 23 Occ. X. 339, 14 
Han. L. K. 500.

Demand for Possession—L necrtainty— 
Evidence of Overholding — Writ of Posses
sion.]—An application was made by the land
lord for a writ of possession against a tenant 
under the Overholdiug Tenants Act, K. 8. N. 
8. 1900 c. 174, based on a demand for posses
sion. served on the tenant on the 9th March, 
1904, as follows :—“ Your lease of the pre- 
mi-'- expired on March 1st last. You are 
hereby notified to deliver up said premises 
to me forthwith.” The tenant had held un
der a lease by deed dated in the year 1901 
for a term of 3 years, but, owing to erasures 
and alterations in the indenture, there was 
some doubt as to whether or not the tenancy 
terminated on the 1st March, 1904, or the 
1st May, 1904. Before service of the de
mand the landlord bad, on the 1st February, 
1904, given to the tenant a three months' 
notice in writing to quit (not called for by 
lease) on the 1st May, 1904. On hearing it 
was contended that no evidence had been given 
that tha tenant had refused after the service 
on the 9th March, 1904, of the above demand 
in writing, to go out of possession :—Held, 
that the written demand for jKissession was 
bad for uncertainty, and in all the circum
stances, following Re Magauti and Bonner, 28 
O. R. 37, and Re Snure and Davis, 4 O. L. R. 
82. as the case was not one clearly coming 
within the true intent and meaning of the 
Act. the application should be refused. In 
rc Mgers and Murrans, 24 Occ. N. 186.

Expiry of Lease—Creation of new ten
ancy—Increased rent—Presumption- Inten
tion of parties. Winnipeg Land and Mort
gage Corporation v. Witcher (Man.), 1 W. L. 
R. 551.

Failure to Give Possession — Holding 
Over of Previous Tenant.]—The fact that the 
previous tenant refused to vacate the premises 
at the expiration of his lease, and that legal 
proceedings were necessary to effect his ejec
tion. does not relieve the lessor from a claim 
for damages by the lessee who was prevented 
from getting possession at the date stipulated 
in the lease. Lanviere v. Vinci, Q. R. 25 8. 
C. 338.

Forcible Entry—Costs.]—In an action 
for damages for forcibly and unlawfully en
tering the premises occupied by the plaintiff, 
as tenant of the defendant, and ejecting the 
plaintiff therefrom, the trial Judge found that, 
although the defendant had technically vio
lated the plaintiff’s right of possession, the 
plaintiff was retaining possession in violation 
of good faith, and that her evidence as to the 
circumstances and manner of her removal 
was untrue :—Held, that the trial Judge was 
justified (following Rice v. Dit mars. 21 N. S. 
Reps. 140). in depriving the plaintifi of costs. 
Russell v. Murray, 34 N. 8. Reps. 548.

Negotiation for New Tenancy — Ten
ancy at Will — Notice to Quit — Demand of

Possession — Jurisdiction of County Court 
Judge.]—Upon a review of proceedings taken 
under the Overholding Tenants Act, tt. S. O. 
1897 c. 171 :—Held, that the evidence sustain
ed the finding of the County Court Judge that 
no completed agreement for a new lease was 
vver made, but that the tenant held over 
expecting an agreement would be arrived at. 
The tenant, overholding after the 1st March, 
did so with the consent of the landlord pend
ing negotiations. When the negotiations came 
to an end, the landlord, on the 19th March, 
served a notice requiring the tenant to give 
up possession on the 23rd March. Upon the 
tenant's failure to give up possession on 
that day, the landlord took proceedings tinder 
the Act without further demand of posses
sion :—Held, that the tenant was after the 
1st March, a tenant at will: the notice had 
the effect of extending his right of occupation 
till the 23rd March; and a demand of posses
sion after that date was necessary to give 
the County Court Judgt jurisdiction under s. 
3 of the Act. In re <ira t and Robertson, 24 
Occ. N. 360, 8 O. L. R. 2v7, 3 O. W. It. M«i

Notice of Hearing—Affidavit—Prohibi
tion—Waiver.]—On nu application under the 
Overholdiug Tenants Act by a landlord for 
possession, a copy of the affidavit filed on the 
application was not served on the tenant, ns 
directed by s. 4 of the Act. Counsel appeared 
for the tenant on the return of the application 
and took this objection, and the application 
was adjourned to enable a copy of the nffida 
vit to he served. After such service the appli
cation was proceeded with, and counsel for 
the tenant examined and cross-examined wit
nesses and argued the case, when an order 
for possession was made :—Held, that the fail
ure to serve a copy of the affidavit was an 
irregularity which could he and had been 
waived : and prohibition against the enforce
ment of the order for possession was refused. 
In re Dewar and Dumas, 24 Occ. N. 360, 8 
O. L. Jt. 141, 4 O. W. R. 110.

Order for Possession — Review by 
Court — Evidence — Breach of Covenant in 
Lease — Notice Specifying.] — Under the 

! Overholding Tenants Act, R. 8. 0.1897 <■, 171. 
, two things must concur to justify the sum- 
1 mary interference of the County Court Judge;
| the tenant must wrongfully refuse to go out 
I of possession, and it must appear to the Judge 

that the case is clearly one coming under 
the purview of the Act. It is only the pro- 

! ceedings and evidence before the Judge, sent 
up pursuant to the certiorari, at which the 
High Court may look for the purpose of deter
mining what is to be decided under s. u 

; of the Act. Where there was nothing in the 
| evidence to shew that the tenant had violated 
j the provision of the lease for breach of which 
; the landlord clamined the right to re-enter, 

the Court set aside the order of the County 
! Court Judge commanding the sheriff to place 

the landlord in possession. Per Boyd, L.:
! The whole proceeding was nugatory from tne 

outset for the want of a proper notice epeçiu' 
ing the breach complained of, as required oy 
s. 13 of the Landlord and Tenants Act, n. 
8. O. 1887 c. 170, which I» applicable to 

1 mary proceedings under the Overholmng ien- 
1 ants Act. In re Snure and Davis, 22 Occ. N. 

234, 4 O. L. It. 82, 1 O. W. R. 379.
Right to Terminate Lease- Notice to

quit—Difficult questions of law—R*fu8a‘.?T 
certiorari. Re Clark and Kellett, 1 0.
R. 577.
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Right of Re-entry — Rent — Set-off — 

“Clearly." Ne Hooker and Malcolm, 2 O. 
W. K. 49.

Summary Ejectment Act — Purchaser 
in Default—Tenant at Will.]—W. went into 
jK.iss.-f.sion o£ a lot of land under an instru
ment in writing whereby it was agreed that 
the purchase money was to be paid in 4 equal 
instalments in 6, 12, 18, and 24 months. It 
was also agreed that W. was to be tenant 
at will, and that he should remain in posses
sion until default in the payment of any of 
the instalments :—Held, that W. was not a 
tenant at will, or a tenant for a fixed term, 
so as to be subject to the provisions of the 
Summary Ejectment Act, C. 8. N. B. c. 83, 
or amending Acts. Winslow v. Xugent, 30 
N. B. Heps. 350.

Summary Proceeding — Forfeiture lor 
Breach of Covenant.]—This was an applica
tion by way of summary proceedings under ss. 
11-17 of the Landlords and Tenants Act, R. 
S. M. 1002 c. 93, as amended by 3 & 4 Edw. 
VII. c. 20, ss. 1, 2, to recover possession of 
a hull let to the defendants for 5 years from 
the 1st November, 1901, at a rental of $15 
jier month. The lease was in writing under 
f-al, and the lessees by it covenanted that 
they would not permit the hall to be useci 
for the purposes of dancing, except to lodges 
renting the hall, and that any breach of that 
covenant should at once at the option of the 
lessor operate as a forfeiture of the lease. 
The lessees having rented the hall to five 
young men not connected with any lodge for 
the holding of a dance, the lessor gave them a 
notice declaring the lease to be forfeited and 
demandt-d possession :—Held, following Moore 
v. Gillies, 28 O. R. 358, that, under the eta 
tute as amended, the Judge can now try the 
right of tlie tenant to hold over, and that the 
defendants had forfeited the lease, and that 
a writ of possession should be issued in the 
landlord's favour. In re Ryan and Turner, 
24 Ore. N. 255. 14 Men. L. R. <124.

Summary Proceeding — Monthly Ten
ancy— Notice to Quit.]—1. Where a lease ex
pressly provides that the tenancy created by it 
shall be a monthly tenancy, the fact that it 
also provides what rent snail be paid for 
each of 16 future months, and more for some 
months than for others, will not enlarge the 
rights of the tenant in any way, and the land
lord may terminate the tenancy at the ex
piration of any month by giving a month’s 
notice. 2. A notice to quit signed by one of 

•wnei ■ of ill.- property with the approval 
of the other, such approval being known to 
the tenant, will be sufficient, although not ex
pressed to be on behalf of any one except the 
person giving it. Aslin v. Summersett, 1 B. 
« Ad. 135, followed. 3. To put an end to a 

at the end of May, a notice served on 
W™ April is good, although it be erroneously 
dated 1st May. 4. A notice to quit on or 
uefore the anniversary of the commencement 
i ™e,t™an(,y is good : Sidebotham v. Hol
land, [18951 1 Q. B. 378 ; although a notice 
to quit on the last day of the tenancy would 

t'00<*- to re Burrows and Mn'ilesott, 
24 Ore. N. 326. 14 Man. L. R. 739.

Summary Proceeding by Landlord 
to Obtain Possession — Jurisdiction of 

Court Judge—Dispute as to Length 
hi i^î^~Ayj>hration f°r Review.]—Motion 

• Howard, the tenant, for an order

under sec. 6 of the Overholding Tenants Act, 
i directing the senior Judge of the County 

Court to send the proceedings, evidence, and 
| exhibits in this matter to the High Court 
: under his hand, and for an order staying all 

proceedings therein. The application by the 
landlord. James Lumbers, to the County 

! Court Judge was to recover from the tenant 
I the possession of a shop and dwelling above 
* the shop. It was alleged, the tenant was 
I wrongfully holding possession :—Held, that 
: under sec. 3, sub-sec. 2, of the Act, R. S. 
i O. 1897 eh. 171, the Judge is to " Inquire 

and determine whether the person complained 
of was tenant to the complainant for a 

I terra or period which has expired, . . . 
i and whether the tenant does wrongfully re- 
I fuse to go out of possession, having no right 
I to continue in possession, or how otherwise.”
| The dispute being as to.whether the tenancy 

was for 3 years or for 5 years, the learned 
County Court Judge was, on the authority 

1 of Moore v. Gillies, 28 O. It. 358, justified 
j in holding that he had jurisdiction to try the 
j right. Having regard to the evidence and the j judgment of the learned County Court Judge, 
i this is not a case in which a certiorari should 
! issue, and the motion will therefore be dis

missed with costs. In re Lumbers and 
Howard, 5 O. W. R. 721, 772, 9 O. L. R. 

i 081.
Writ of Possession — Prohibition to 

County Judge aud Sheriff—Certiorari.]—Af- 
| ter an order has been made on the landlord’s 

application under the Gverholding Tenants 
' Act for the issue of a writ of possession, but 
! before the writ has oeen issued, the tenant 
j applied for an order for the removal of the 
| proceedings into the High Court and for pro- 
I hibition to the Judge of the County Court 
1 and the sheriff :—Held, per Street, J., that 

proceedings under the Overbolding Tenant' 
Art can I"- removed ini" the 11 i^rh Court only 
when s. 6 of that Act applies : that that sec
tion does not apply until a writ of possession 

, has been issued ; and therefore that the ap- 
' plicant was not entitled to relief. Per Brit- 
1 ton, J., that whether s. 0 is exclusive or not,
| it at least amply protects the tenant’s right*, 
j and that the applicant was not entitled to 

relief either under that section or under the 
general jurisdiction of the Court. In re War- 
hrirk v. Rutherford, 23 Occ. N. 326, 6 O. 
I.. R. 480, 2 O. W. n. «09, 961.

VII. Rent.

i Action for — Abandonment of Part of 
! Claim—Amendment — Desistment—Rescis

sion of Lease.]—Where a plaintiff renounces 
! a part of the conclusions of his action, and 
1 amends accordingly, such proceeding on his 
| part is in reality a desistment and must be 

treated as such. 2. An action for the re- 
j scission of a lease is of a different nature 

from an action for rent, and a plaintiff who 
has at first simply claimed a certain amount 

I of rent, cannot amend his declaration with 
I the object of asking the rescission of the 
j lease, because such amendment would change 
! the nature of his action. Lachance v. Des- 
I biens, Q. R. 23 8. C. 524.

Action for—Defences — Eviction—Entry 
by landlord to protect property — Demised 
premises becoming uninhabitable. ITarrod v. 
Watt (N.W.T.), 1 W. L. R. 216.
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Action for—Defence — Disturbance of 

Possession. |—A tenant being sued for rent 
may plead that be baa not had the iieaceable 
enjoyment of the demised premises, or that 
lie bas bad only a part enjoyment. 8 y nod of 
Diocese of Montreal v. Kidty, (J. R. lit) 8.
C. It).

Action for—Mortgagee in Possession — 
—Executor de Hon Tort.]—The defendant 
and her husband resided in a house which 
be rented from the plaintiff, the rent being 
payable monthly. At his decease some rent 
was due, and the defendant remained in the 
house for another month, when she removed 
to another house. She was about to take 
the furniture with her when it was distrained 
upon for rent due. Under pressure of the 
distress she paid the rent then due and ex
penses. and took the furniture, as she said, 
for the purpose of care and safe keeping, 
and not as darning it as her own. No 
letters of administration were issued. The 
widow paid the funeral expenses, over $.10. 
The value of t'je furniture was less than 
$200. The lease expired on the 1st May. 
1900, and it was for the rent which accrued | 
from September, 1860, to the 1st May, 1600, : 
that the plaintiff brought this action. Before 
the deceased leased the premises they were 
mortgaged by th-» plaintiff to a company, 
which mortgage was then at the time of this 
action standing on the premises fur $2,800. 
The company on the 27th July, 1899, took 
possession of the premises as mortgagees, 
and gave notice to the deceased to pay all , 
future rent to them, which lie did. The dis- 
tress proceedings were taken by the company, 
and rent collected paid over to the company, 
and the property was still at the date of the 
action in the possession of the company, 
who, os mortgagees, were receiving the rents : 
—Held, thut the company, having entered
into possession bj rolisrting and receiving 
the rents of the premises, alone had the 
legal right, as mortgagees, to take them 0r i 
to bring an action for the rents due ; • ud ihe 
plaintiff could not therefore recover in this 
notion. Morrison \. Jockoon -1 Ooc, v

Action for—Time for Bringing. ]—When 
n gale of rent is payable * a d*$ certain, 
the tenant has the whole day to pay, and an 
action begun on that day is premature. 
Robert v. dag non. (J. R. 10 K. B. 237.

Agreement for Lease—Refusal to sign 
— Taking possession—Effect of—Referable 
to agreement. City.of Toronto v. Mallon, 4 
O. W. R. 380.

Agreement for Lease—Possession—Use 
and occupation. City of Toronto v. Mallon 
2 O. W. R. 933.

Gale Accruing after Action—Counter
claim—Damages to tenant's crop—Cattle — 
Fences — Duty of tenant neighbour—Evi- 
denee—I suive to adduce on appeal. Lit tier 
v. Berlin Acreage Co., 2 O. W. R. 1153.

Ground Rent—Arrears—Movable or Im
movable— Promise to Pay—Acceptance.j — 
A ground rent established before the coming 
into force of the Civil Code, even if it were 
immovable under the law ns it existed at the 
time the rent was settled, has become mov
able by the operation of the ('ode, under the 
provisions of which it is convertible into

money, and redeemable, and consequently into 
able : Arts. 388. 389. 390, 391, V. ( . 2. Where 
there is a personal promise by the purchaser 
to pay the rent to the vendor ai a given 
date each year, there is a personal lia ml at 
to pay the amount so soon as the time iia> 
elapsed, and the arrears are movubli 3. 
Acceptance of such promise, by the is*rs<m 
by whom the rent was created, is sufficiently 
established by the fact that he received pa 
meats and gave receipts to the purchasers in 
their own names, and entered them in hi> 
books as owing the amount. Laciohtu v. 
Ton pin, Q. R. 21 8. C. 538.

Ground Rent — Prescription—Renuncia
tion — Acknowledgment—Heirs—t'osts.] — 
The prescription of five years applies to ui 
rears of a rente foncière. 2. To effect a 
renunciation of an acquired prescription, both 
an acknowledgment of the debt and a pro
mise to pay such debt are necessary. 3. The 
heirs or legal representatives of a party who 
Isiund himself by deed to pay a rente fon
cière, are not jointly and severally liable for 
the payment of the rent unless expressly de
clared to be so. 4. Nor are they jointly and 
severally liable for the costs of an action 
brought against them in respect of such rent. 
I rsuline Reverend Religious Ladies v. Lamp- 
son. Q. R. 22 8. C. 7.

Seizure under Execution - Inter
pleader.]—Where goods are seized under exe
cution on leasehold premises and are claimed 
by a third party, who establishes bis title 
thereto, the 8 Anne c. 14 does not entitle the 
landlord to be paid rent by the sheriff Where, 
however, goods seized by the sheriff were 
claimed by a third party, and under an inter
pleader order were sold and the proceeds paid 
into Court pending the trial of an issue 
as to the ownership of the goods, and the 
trial of a second issue had been directed lie- 
tween the landlord and the execution credi
tor as to the landlord's right to the rent 
claimed, and the claimants in the first i-sue 
consented to the landlord's claim being satis
fied, even if they should la successful in the 
issue, the landlord was held entitled to la- 
paid out of the fund in Court the arrears 
of rent not ex«*eeding one year’s rent, without 
awaiting the decision of the issue as to the 
ownership of the goods. Robinson v. McIn
tosh. 4 Terr. L. R. 102.

VIII. Otheb Cases.

Arbitration and Award—Yaluatton of
Buildings — Interest on Amount hxed tip 
.1 ward.]—In a lease of twenty-one years it 
was provided that the buildings should Iw* 
valued at the end of the term by three valu»* 
tors or arbitrators, whose award should w* 
made within the six months next preceding 
the 1st November. 1000, and the value paid 
by the lessor within six months from that 
date, with interest from that date. \ nlua- 
tors or arbitrators were duly appointed, ana 
possession given by the lessees on the •iIKt 
October. 1900, the last day of the term, but 
the award was not made until the 30th >ov 
ember. 1901 Held, that the lessees were 
entitled to interest on the value of tin* buwv 
Ings, as ascertained by the award, from tne 
1st November. 1900. Toronto 
Trusts Corporation v. White. 22 Occ. J>. Dp. 
3 O. L. It. 519. 1 O. W. R. 198, 760.
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Bonus for Improvements — Rent by 

inticipation—Cancellation of Leone—Recov
ery of Bonus—Commercial Establishment— 
Civil Contract.]—A sum of $3<JU paid by 
tin* tenant to the landlord as a bonus for 
Improvements made to the demised premises, 
is equivalent to an additional rent paid by 
anticipation. 2. If the lease is afterwards 
by a judgment, cancelled at the suit of the 
tenant, for default of the landlord to make 
repairs which it is his duty to make, the 
latter will be ordered to pay back such bonus 
in the same way as any other rent paid by 
anticipation. 3. The letting of an immov
able for a commercial establishment is a 
purely civil contract. Coté v. Cantin, g. R. 
21 8. C. 482.

Claim for Cancellation of Lease —
Questioning Landlord’s Title.] — A tenant 
who has bad peaceable enjoyment of an im
movable leased to him, cannot demand the 
cancellation of the lease and damages on the 
ground that a third person, who has not dis
turbed him in his enjoyment, is the owner 
of a part of such immovable. Charpentier 
v. Quebec Bank, Q. R. 21 8. C. 2U0.

Destruction of Building—Eire — .4 c- 
cident—Negligence—Presumption of Fault—■ 
Burden of Proof.]—One of the covenants of 
the lease from plaintiff to defendant pro
vided that the tenant should deliver up the 
premises, at the expiration of the lease, “ in 
as good order, state and condition as the 
same may be found in at the commencement 
of the same, reasonable wear and tear, and 
accidents by fire, excepted." The building 
was destroyed by a fire, the origin or cause 
of which was not definitely determined. In 
an action by the lessor to recover from the 
lessee the value of the building destroyed, 
less the amount of the insurance money re
ceived:—Held, a filming the judgment in Q. 
It. 21 S. C. 1, that a tire iu the leased pre
mises, the canee of which is unknown, oi not 
legally proved, is an accident within the 
meaning of the above-mentioned clause in the 
lease excepting “ accidents by fire." 2. In 
such case there is no presumption of fault 
against the lessee, where a tire occurs tin 
origin of which is unknown, but rather n 
presumption of absence of fault, and the 
burden of proving fault is on the lessor. 3. 
Even assuming that the burden of proving 
absence of fault was on the lessee, he had 
succeeded in doing so in the present case. 
lord v. Phillips, Q. R. 22 8. C. 206.

Expiry of Term—Ejectment — Right to 
remove machinery—Trade fixtures—Wooden 
buildings—Compensation for buildings not re
moved—Provisions of lease. Carticright v. 
Herring, 3 O. W. R. 311.

Iasuraeee Premium—Change in use of 
Building.]—An action brought by a tenant 
against his landlord for the recovery of the 
excess of an insurance premium paid by him. 
when, in the course of the year for which 
such insurance was effected, he changed the 
destination of the building, and gave proper 
uotuy of such change. Bénard v. Prifon- 
‘«•«v, « Q. P. R. 327.

Repair of Premises—Injury to Third 
rereo».]—A tenant, bound by the terms of 
dis lease to make grosses reparations, is 
not responsible (as between himself and his

landlord) foi- an accident to a third person 
happening on the premises which he occupies 
as tenant, when he has not been guilty of 
negligence on his part, and the accident has 
happened by reason of faulty construction 
of a structure upon the premises. Allan 
v. Fortier, Q. It. 20 S. C. 50.

Temporary Structure Erected by 
Tenant—Removal — Oral agreement with 
landlord—Sale of revision. Butterworth v. 
Ketchum, 3 O. W. It. 844.

Trespass to Demised Premises—Ac
tion by Tenant—Assertion of Title by De
fendant—Landlord Brought in en Garantie.] 
—Where a tenant has sued u third person, 
iu this case one of the other tenants of 
the same property, for a trespass, and the 
third person pleads that the tenant has not 
the right of enjoyment which he claims un
der his lease, but that he (the defendant) 
alone has such right, the tenant may call 
upon his landlord to defend him against this 
contention of the defendant. Hamilton v. 
Royal Land Co., Q. R. 24 8. C. 411.

Waste — Cutting Timber—Justification 
under Ural Agreement — Evidence to Vary 
Leuse—Findings of Judge—Appeal.] — The 
plaintiff leased to his sons 8. J. M. and W. 
S. M., for the period of one year, and there
after from year to year, the farm occupied 
by him, to be held by them in proportions 
stated, the consideration being that the sons 
should reside with their father and pay him 
a specified sum in money yearly, in addition 
to furnishing him with sufficient food and 
clothing, etc., for himself and his wife. In 
an action against 8. J. M. for cutting down 
trees on the portion of the land held by him, 
the defendant sought to give evidence of an 
oral agreement that, in consideration of the 
transfer of part of his land to W. 8. M., he 
was to have the land upon which the trees 
were cut during the plaintiff’s lifetime and in 
fee after his death :—Held, that the evidence 
was inadmissible as varying or contradicting 
the terms of the lease in writing : and, the 
trial Judge having found the facts against 

I the defendant, ns to the agreement with the 
I plaintiff in relation to the lot of land upon 

which the cutting took place, and the evi- 
lence being of a contradictory character, 
that there was no good reason for disturbing 
th. findings on this branch of the mise. 
Meitner v. Meisner, 37 N. S. Reps. 23.

Wo.'k Done on Demised Premises —
Material Furnished to Tenant—Liability of 
Landlora. 1—A person who furnishes mater
ials to a t- nant for additions or improvements 
to the lions upon the demised premises, has 
no right to b. ;Ng an action against the owner 
to recover payment for such materials. De
lisle v. Marier, Q. It. 23 S. C. 521.

LARCENY.

See < «IMINAL Law—Extradition.

LATENT DEFECTS.

See Vendor and Purchaser.
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LAW SOCIETY.

Barrister and Solicitor—Admission of 
One from Another Province—Term of tier- 
vice — Legal Professions Act.] — To wine 
within the exception in e.-s. 5 of s. 37 of the 
Legal Professions Act, it is not necessary 
that the applicant should have been a gradu
ate at the time he commenced to study law. 
or that bis term of study or service was 
shortened because he was a graduate. An 
applicant who obtained his degree after call 
of admission would come within the excep
tion. Colder v. Late Society of British Col
umbia, 9 B. C. It. 56.

Barrister and Solicitor — University 
Graduate — Legal Professions Act.] — The 
applicant matriculated at the University of 
Dalhousie, Halifax, Nova Scotia, in August. 
1892, and an LL.B. degree was conferred on 
him by the University on the 23rd April, 
1895; in March. 1892, he began to study law 
and signed articles in Nova Scotia, and on 
the 2nd April, 1895, he was called and ad
mitted then. Subsequently to his call mid 
admission, he was employed two years in the 
office of a Halifax firm of barristers and 
solicitors. The term of service under arti
cles in Nova Scotia for call and admission 
is ordinarily four years, but in case of 
a college graduate it is three years. In 
British Columbia, a graduate, in order to 
have bis law course shortened, must be a 
graduate at the time he commenced to study 
law ;—Held, per McColl, C.J., that the fact 
that the applicant was graduated after he 
was called in Nova Scotia precluded the cir
cumstance of his being a graduate from hav
ing shortened his term of study. Quaere, 
whether the plaintiff would have succeeded 
if he had graduated before the 2nd April, 
1895. In re King and Law Society of Brit
ish Columbia, 22 Occ. N. 154, 8 B. C. R.
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LAW STAMPS.

See Costs.

LEASE.

See Landlord and Tenant.

LEAVE TO APPEAL.

See Appeal— Execution.

LEGACY.

See Executors and Administrators—Will.

LEGISLATIVE ASSEMBLY.

See Constitutional Law.
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LEGITIMACY.

See Marriaue.

LESION.

See Insurance.

LETTERS OF ADMINISTRATION

See Executors and Administrators.

LIBEL.

See Defamation.

LICENSE.

See Company — Crown — Intoxicating 
Liquors—Landlord and Tenant — 
Liquor License Act — Municipal 
Corporations — Patent fob Inven
tion—Payment.

LICENSE COMMISSIONERS

See Liquor License Act.

LICITATION.

See Opposition—Partition.

LIEN.

Charge on Land—Beneficial Ownership 
—Parol Trust—Mortgage—Priorities -Vol
untary Conveyances.]—The defendnnt, who 
had been for some years in possession of a 
farm purchased by his father with the in
tention of giving it to him. purchased a 
machine from the manufacturers, giving his 
notes therefor, and at the same time executed 
a document (which was registered) in which 
it was stated that the land had been «o 
“ willed " to him that he had a good title 
thereto, and would not further Incumber 
anc he thereby charged it with the payment 
of the notes. The father subsequently con
veyed the land to the defendant, but upon tbs 
condition of his executing a mortgage, which 
he did to certain persons who had advanced 
moneys to him. The defendant, on the 
ground that the land had been conveyed to 
him on an alleged trust for his family, con
veyed it to his wife, the consideration being 
$1 and love and affection, and the wife, for 
the like consideration, conveyed it to an in
fant son :—Held, that the charge in favour 
of the manufacturers was enforceable against 
the defendant and those claiming under him. 
by the assignee of the manufacturers, but was

LIEN.
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Subject to tbe mortgage, and the evidence dis
placing any trust in favour of the defend
ant's family, the conveyances by the defend
ant and bis wife must be treated as merely 
voluntary and subject to the plaintiff’s charge. 
AMI V. Middleton, 2 O. L. R. 209.

Charge on Land—Unregistered Docu
ments—Land Held Temporarily by Debtor 
as Trustee—Subsequent Conveyance to Per
son Entitled—Hottce.]—J. R., one of the 
defendants, owned a half section of land 
which she conveyed to her son, the defend
ant A. G. R., who mortgaged it to a loan 
company. While the title was so vested 
in A. G. R., he purchased a threshing ma
chine and engine from the plaintiff's agent, 
and signed an unregistered document charging 
the laud 'for the price, on which this action 
was brought. Later on A. G. R. mortgaged 
the half section to another loan company ; 
he paid off the first mortgage and reconveyed 
the land to J. R. for an expressed considera
tion of $100; that conveyance was registered. 
After the reconveyance to J. R. this action 
was brought for payment by A. G. R. of 
the balance due on the machine and to have 
it declared that under the unregistered docu
ment the plaintiffs had a charge on the half 
section for the unpaid purchase money due 
them for the mac tunes ; that J. R. knew of 
the plaintiffs' lien under the document signed 
by A. G. R. ; and that the conveyance from 
the latter to her should be set aside and the 
land sold to satisfy the plaintiffs’ claim. The 
defence set up that A. G. R. was under 21 
when lie executed the unregistered document 
in the plaintiffs' favour, that the conveyance 
from J. H. to A. G. R. was given voluntarily 
to enable him to raise the money under the 
first mortgage that he put on it, and on the 
eonditiou that, when so required by J. R., 

i reconvor t<> her, and that the re
conveyance complained of was made pur
suant to that understanding and on the ac
tual payment of $100 which A. G. R. exacted 
before he would reconvey :—Held, on the 
evidence, that the allegation that A. G. R. 
was under 21 when he executed the unregis
tered document, was not proved ; also, that J. 
R. conveyed to her sou A. G. R. to enable 
him to put on the first mortgage and in trust 
to recouvey to her after so doing ; and that 
she was entitled to the reconveyance from 
him. judgment against A. G. R. for the 
debt, but action dismissed as against J. R. 
with a declaration that the plaintiffs had no 
claim on the land. Fairchild v. Ray, 24 Occ. 
N. 281.

Goods of Lodger—Money due for Medi
cal Services.]— The right of retention of the 

effects of a lodger can only be exer- 
c. tbe persons specially mentioned in 
Art. 1816 (a), C. C. 2. One who has made 
nimself responsible to a physician for pro- 
168810 >al services rendered to a lodger, has 
?ot 8 right of retention of the effects of the 
latter for the value of such services. Goulet 
». Bnnellc, 5 Q. P. R. 223.

already registered. Phaneuf v. Godin, Q. R. 
10 K. P. 450.

Repair of Ship—Possessory lieu—Part
ing with possession—What amounts to — 
Floating ships on navigable waters—Care
taker for owner. Uackett v. Coghill, 2 O. 
W. R. 1077, 3 O. W. U. 827.

Thresher's Lien on Grain—Measure
ments— Weights and Measures Act—Illegal
ity—“ Dealing.’’]—The defendant contracted 
with the plaintiff to thresh his grain at a 
price per bushel. The quantity threshed 
was not measured with a Dominion standard 
measure, or weighed, but was subsequently 
ascertained by the defendant by cubic mea
surement :—lleld. that so measuring the grain 
was not a “ dealing ” within the meaning of 
s. 21 of the Weights and Measures Act, 
which could relate back and render the con
tract void, and that the defendant was not 
therefore disentitled to a lieu under the 
Threshers’ Lien Ordinance. Macdonald v. 
Corrigal, 9 Man. L. R. 284, and Manitoba 
Electric and Gas Light Co. v. Gerrie, 4 
Mau. L. R. 210, considered. Judgment of 
Wet more, J., 22 Occ. N. 345, reversed. Conn 
v. Fitzgerald, 5 Terr. L. R. 340.

Thresher’s Lien on Grain—Price of 
Thrashing other Groin - Seieura <«/ Bocestive 
Quantity — Notice •>/ Claim of Lien.]—A 
thresher cannot, under the Threshers' Lien 
Act, 57 V. c. 30, maintain a lien on grain 
for the threshing of which he has been paid, 
to recover the price of a subsequent unpaid 
threshing. The plaintiff, by his notice put up 
on the granary, asserted his claim to a lien 
upon all the grain contained in it, which 
was worth about $86: but the Court found 
that the amount of the claim for threshing 
for which he could, under the Act, at the 
time of the posting of the notice, enforce a 
lien on such grain, if the proper steps were 
taken, was only about $°6 :—Held, that the 
quantity of grain which the plaintiff attempt
ed to retain was unreasonably large for the 
amount owing, and that, under s. 2 of the 
Act, he had forfeited his right of retention of 
any of it. Simpson v. Oakes, 23 Occ. N. 
54, 14 Mau. L. R. 262.

Woodman's Lien—Collusion—Fraud — 
Appeal — Attachment—Demand — Service 
—Sheriff’s Fees.]—In proceedings under the 
Woodman’s Lien Act, 1894, an order allowing 
the claimants' lien will be set aside if the 
evidence discloses an attempt on the part 
of the claimants acting in collusion with the 
defendant to defraud the owners, notwith
standing that the Judge in the Court below 
has found that the evidence established the 
claimants’ lien. Under s. 6 of the Act there 
must be a demand of the specific amount due 
before the issue of the attachment. Where 
attachments for three claims are served by 
the sheriff at the same time and place, the 
sheriff is entitled to full fees, including mile
age, on each writ. Murchie v. Fraser. 36 
N. B. Reps. 161.

Husband and Wife—Expenses of Last 
Illness of Wife—Lien of Physician on Pro- 
Pfrty of Husband — Registration—Priori- 
rie* ] _ a physician has no lien upon the 
Roods of the husband for his charges in re
ject to the Inst illness of the wife. 2. A 
!6n ,t8e subject of registration does not rank 

its registration until after treat rights

Woodmen’s Lien Act — “ Logs and 
Timber ”—Contractor—Bond — Estoppel.] 
—The appellant, under a contract in writing 
made by him with the respondent, for an 
agreed price per thousand, cut upon the land 
of the respondent a quantity of logs, and 
hauled them to a portable mill upon the land, 
where they were manufactured into deals,
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planks, Ac. The work was performed In | 
par! by the appellant himself with his team, 
though there was no stipulation to that effect 
between the parties, but chiefly by labourers 
and teams, by the terms of the contract hired ; 
and paid by the appellant. A portion of 
the amount due to the appellant under the 
agreement being unpaid, he caused an attach
ment to be placed upon the above mentioned 
deals, planks, Ac., claiming a lien thereupon 
by virtue of the Woodmen's Lien Act, 18114: 
—Held, that the words “ logs and timber," 
as employed in s.-s. 1 of s. 2 of the Act, 
were not intended to include deals and other 
manufactured lumber; also, that the evidence 
shewed the appellant to tie a contractor, and 
not within the class of persons for whose 
benefit, by s. 3, liens were established ; also, 
Iter Haningtou, J„ that the respondent by 
giving u bond in order to secure the payment 
of the amount claimed if the lieu should prove 
effectual, and thus obtaining a release of the 
deals, Ac., attached, did not estop himself 
from disputing the validity of the lien. Bax
ter v. Kennedy, 35 N. B. Reps. 171).

Woodman'* Lien — Lumber.]—liy the 
Woodman's Lien for Wages Act, B. C., no 
lien is given to saw-mill men, but only to 
those engaged in getting timber out of the 
forest. Davidson v. Fraync, 9 B. C. R. 369.

Woodman's Lien—Sotice of Lien—Ef
fect —Owner of Limit».]—A person who 
has done work for the jobber of a lumberman, 
and given the notice required by art. 1994c, 
C. C., is a creditor of the latter. R heaume 
v. Bot inrun Hiver Lumber Co., Q. R. 23 8. 
C. 71.

Woodman's Lien—Notice — Necessity 
for.]—The notice which a woodman must 
give to a contractor in order to be able to 
maintain his lien upon the wood which be 
has cut, is not necessary when such con
tractor has recognized in writing the debt 
due to the woodman, and has given him an 
order for payment upon the owner of the 
wood. Harvey v. Harvey, Q. R. 19 8. C. 
153.

Woodman's Lien—Statute — Limita
tion to Wage-earner»—Exclusion of t'ontrac- 
tors—Insolvency—Time for Filing of Lien— 
Saisie-conservatoire — Identification of Pro
perty—Property Passing.]—The plaintiff, a 
sub-contractor under the defendant, made a 
certain number of ties during the winter 
of 1001 2. The defendant bed these ties 
made for one 8. The plaintiff, not having 
been paid, issued a writ of saisie-conserva- 
toire against the defendant, and seized all 
the wood which the defendant had in hand 
for 8., which wood was in a boom upon a 
river, without making 8. a party. The latter 
intervened and contested the seizure:—'Held, 
that the statute which creates a lien consti- 
tetse -ni exception to the emnaaen law and 
must receive a strict interpretation; it is for 
the person asserting the lien to establish that 
it exists by reason of the special statute 
creating it. 2. The lien given by Art. 1994 
(c), C.C., applies only to wood-cutters or 
labourers and extends only to the payment 
of their wages, and does not apply to contrac
tors or sub-contractors in respect of payment 
of their contract price or advances or dis
bursements made by them. 3. One who, un
der a contract or sub-contract, cuts wood

upon his own property, converts it by his 
work into ties, logs, etc., and delivers it to 
the person with whom he has con acted, 
cannot claim in respect of this wood tue lien 
given by Art. 1994 (v), even when the value 
of the wood is trifling. 4. In the case of 
insolvency, the lieu of the vendor must be 
asserted within 30 days after the delivery 
of the wood ; a saisie-conservatoire issued 
after the expiry of this time cannot be main
tained. 5. The lien of the vendor can only 
lie exercised when the goods sold remain in 
the possession of the purcfafuwr in the same 
state, and when the identity can lie stated 
in n clear and certain manner. 6. The affix
ing of the trade mark of dealers iu wood 
upon logs which have been got out for them 
by contractors, is a sufficient taking of |kih- 
session and n proof of the transfer of the 
property in the logs. Hallaire v. Gauthier,
Q. R. 24 8. C. 495.

Woodman*» Lien—Subject of Lien — 
Hire of Horse.]—The lien giveu by Art. 
1964c, C. C., 9 given only to a workman 
who has work'd in getting out the wood, and 
he has It only for his wages ; it is not 
given to one who is merely a creditor for 
the hire of a horse employed to cart the wood. 
RKéaume v. Batiscan River Lumber Co., (j.
R. 23 8. C. 106.

LIEN CONTRACT.

Sec Sale of Goods.

LIEN NOTE.

See Execution—Sale or Goods.

LIEUTENANT-GOVERNOR.

See Municipal Corporations — Parties.

LIFE ESTATE.

See Way.

LIFE INSURANCE.

See Insurance.

LIFE RENT.

See Attachment of Debts.

LIGHTS.

See Easement.
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LIMITATION OF ACTIONS.

I. Claim to Realty, 897.
II. Ornea Cases, 906.

I. Claim to Realty.

Acquisition of Title by Possession-
Tenancy—Assessment rolls—Rent — Eject
ment. f miter v. Rockwell, ? O. W. It. 537.

Agreement to Puvchast -Possession of 
wrong lot—Acquisition of title—Ejectment 
—Future action. Ferguson v. McNulty, 2 
0. W. R. 667.

Boundary Absence of Enclosure—Occa
sional Acts of Ownership—Evidence—Rejec
tion.]—In a question of boundary between 
two persons claiming under n paper title, 
where there has been no enclosure, occasional 
acta, which would be merely acts of trespass 
if done by one not the owner, do not operate 
to give a statutory title ; and evidence of 
such acts offered by the defendant was in 
thi> case properly rejected. Wason v. 
Douglas, 21 Occ. N. 521.

Character of Possession—Occupation 
of hoi e as compensation for services. Coul
ter v. Coulter, 4 O. W. R. 65.

Colourable Title — Possession — Evi
dence.]—The possession of a part of land 
claimed under colour of title is constructive 
imessioti of the whole, which may ripen into 
an indefensible title, if open, exclusive, and 
continuous for the whole statutory period, 
tarrying on lumbering operations during 
successive winters with no acts of possession 
during the remainder of each year does not 
constitute continuous possession. And it 
is not exclusive where other persons lumbered 
on the land, continuously or at intervals, 
during any i>ortion of such period. Wood 
v. Leblanc, 24 Occ. N. 266, 84 8. C. R. 
«27.

Contract for Sale of Land—Covenant 
for good title—Breach — Action for—Dam- 
ages—Money charged on land—Written con
tract—Parol variation—Evidence. Wilson 
v. Craham (Man.), 1 W. L. R. 278.

Court of Equity—Declaratory Decree— 
Hoad i,n Title—Injunction*]—A court of 
equity will not grant a decree confirming the 
title to land claimed by possession under the 
statute of Limitations, nor restrain by in
junction a person from selling land of an 
ot>r. \im, r v. Kobcrtson, 24 Occ. N. 206, 

8. C. R. SO.

Covenant in Mortgage — Principal — 
Acceleration of payment—Commencement of 
n iv0r;v l)(‘r'0<l- McFadden v. Brandon. 2 0. W. R. «23, 6 O. L. R. 247.

Description — Possession Beyond Bound 
«vt-ne'd-nan-Lmyth of Possession.]- 
In June, 1808. by deed of gift, P. grant pi 
mo, 8 N0V l • 11 n emplacement, described h; 
feütf8ni lKmn<lNi a°d stated to have thirt; 

trontnge, “ tel que le tout est actuelle 
i <l“,‘ 1 a<,t!ue dit bien connaître, 

waring, in the deed, that the donation liai 
d—29

actually been made in 1860, although lo deed 
had been executed, and that since then E. 
had been in possession as owner :—Held, that 
the deed in 1868 operated as an interruption 
of prescription and limited the title to the 
thirty feet of frontage as therein described. 
A similar description in a deed of 1880, by 
F. to the plaintiff's wife, which made a refer
ence to the number on a plan, thereby im
plying a greater width, left the true limits 
of emplacement subject to a determination 
according to the title held by the plaintiff’s 
auteur, which granted only thirty feet of 
frontage ; that, by the registered title, the 
plaintiff was charged with either actual or 
implied notice of this fact ; and that, conse
quently, he had not, in good faith, possessed 
more than the thirty feet of frontage under 
this deed, and could not invoke an acquisitive 
prescription of title to the disputed six feet 
by ten years' possession thereunder ; and fur
ther, that no augmentation of the lands ori
ginally granted could take place in conse
quence of the cadastral description of the em
placement in question. The word “ tel que 
le tout est actuellement et que l'acquéreur dit 
bien connaître." used in the deed of gift, can
not be interpreted in contradiction of the 
special description that precedes them, and 
• an only be construed ns extending " dans 
les limites ci-dessus décrites.” A prescriptive 
title to lands beyond the boundaries limited 
by the prescription in the deed of convey a nee 
can only he acquired by thirty years* posses
sion. Chalifour v. Parent, 21 Occ. N. 332, 
31 8. C. R. 224.

Enclosing Wild Land — Occupancy — 
Knowledge. Reynolds v. Trivett, 2 O. W. R. 
486. 3 O. W. It. 463.

Grant to Uses—Deed of Appointment— 
Intervening Adverse Possession.)—The pur
chaser of land in 1870 had it conveyed by the 
vendor to grantees named by him. to hold 
to such uses as the purchaser should by 
deed or will appoint, and. in default of and 
until appointment, to the use of the grantees. 
The purchaser put his mother in possession 
of the land, and she remained in possession 
till her death in 1878. her two daughters, the 
defendants..living with her. and they after her 
death continued in possession down to the 
time of the bringing of this action in 1897. 
no rent having been paid, nor any acknow
ledgment of title made. In 1892 the pur
chaser. in alleged exercise of the power, exe
cuted a deed of appointment in favour of hi ' 
solicitor, who, on the following day, con
veyed to him in fee simple. He died in 1804. 
having devised the land to the plaintiffs :— 
Held, that the grantees to uses took an estate 
in fee simple, which was barred before the 
execution of the deed of appointment, and 
that that deed did not give a new starting 
point to the statute, the estate appointed not 
being, within the meaning of the statute, 
a future estate coming into existence at the 
time of the exercise of the power. Judgment 
in 30 O. R. 504. 19 Oec. N. 169. reversed; 
Boyd, C.. and Street. J., dissenting. Thures- 
son v. Thuresson, 21 Occ. N. 550. 2 O. L. It. 
637.

Interruption of Prescription—Action 
—li ant of Jurisdietion—Transfer to Another 
District.]—There is no interruption of pre
scription by an action when the service of 
process is set aside ; but the transfer of the
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notion to another district for want of juris
diction does not prevent the action being an 
interruption of prescription. Grenier v. Coti- 
nolly, 7 Q. P. It. 184.

Landlord and Tenant—Limitation of 
Actions—‘irai Property Limitation Act— 
Tenant Paying no Rent—Payment of Tares 
—Insufficiency to Prevent Statute Running 
—Mortgage—Costs- Counterclaim—Right of 
Way.]—The patent from the Crown granting 
the lands to defendant Finley issued on 5th 
August, 1870. Thereafter Finley built on 
the lands a row of 4 houses, one of which, 
that now in question, defendant Joyce entered 
into possession of about 1st November, 1875, 
as tenant of Finley, at a rental of $150 
a year. . . . Joyce had been tenant of
Finley in another house for some years. . .
He had fallen much in arrear for the rent. 
. . . These arrears he seems to have been 
paying up for some years after his removal, 
but he never, unless by way of paying the 
taxes and water rates, which are collected 
as taxes in Ottawa, where the land was, 
paid any rent for the new house. The pay
ment of taxes being compulsory, it was im
possible to attribute their payment over so 
many years to a casual conversation or tem- 
1 Kirary arrang ‘meut, and could not operate 
so as to prevent the bâr of the Statute of 
Limitations ; see McCowan v. Armstrong, 3 
O. L. 11. at p. 107. 1 O. W. It. 28. The 
action as against Joyce dismissed in respect 
of the land set out in his statement of de
fence. Brennan v. Finley, 5 O. W. It. 251, 
ÜO.L It. 131.

Mineral Lands—Reservation in deed— 
Estoppel — Tenancy — Payment of taxes. 
Dodge v. Smith, 1 O. W. It. 40, 803, 2 O. 
W. It. 561.

Mortgage Interest — Lease — Overhold
ing tenant—Tenancy from year to year—Re- 
der itiou—Account—Costs. McWilliam V. 
Me William, 3 O. W. It. 230.

Mortgage — Payments on — Insurance 
Premium-Entries in Books—Acknowledg
ments in Writing—Remedy on Bond—Ab
sentee.]—A mortgage and bond given by G. 
to C. to secure the repayment of a sum 
of money were dated the 7th January, 1877. 
The last payment of interest was made in 
September, 1870. C. was absent from the 
province when the mortgage and bond were 
given, and did not return until 1880. The 
plaintiffs, as executors of C„ on the 30th 
June, 1900, brought two actions: (1) to fore
close the mortgage and to recover the amount 
secured by the mortgage and bond; and (2) 
to obtain possession of the land. The only 
defence set up to both actions was that of 
the Statute of Limitations. Under one of the 
clauses of the mortgage the mortgagee was 
empowered to make payment of insurance 
premiums, in default of payment by the 
mortgagor, and “to charge such payments 
with interest at the rate aforesaid upon the 
mortgaged premises,” but there was no pro
vision, in terms, making the advance a part 
of the principal sum secured by the mortgage : 
—Held, that the effect of the provision was 
merely to make the advance a lien upon the 
land for its payment with interest, and was 
only in the nature of a further charge or 
additional mortgage. The repayment by the 
mortgagor of the amount advanced was not 
such a payment on account of the principal

900
sum secured as would lake the case out of 
the Statute of Limitations. An entry iu tin- 
books of the solicitor for the mortgagee shew
ing the payment of the amount advanced for 
insurance, and the subsequent repayment of 
the amount, was not sufficient evidence of an 
advance by and repayment to the mortgagee, 
such entries being consistent with the view 
that the solicitor ad -anced the money on his 
own account on the credit of the mortgagor. 
Renewal receipts for premiums of insurnn-e. 
taken in connection with a clause in tIm
policy making the loss, if any. payable to the 
mortgagee, were not acknowledgments in writ
ing within s. 21 of the statute. Held, also, 
following Sutton v. Sutton, 22 Ch. I). 511. 
and Steward v. England. [18%] 2 Ch. 820, 
that the limitation imjiosed by < 21 of the 
Act applied as well to the remedy on the 
bond as to that under the mortgage against 
the land. Cogswell v. Grant, 21 Occ. X. 
851 ; 34 N. 8. Reps. 340.

Mortgagee in Possession for 10 Years
—Service of notice of sale on mortgagors 
after 10 years — Acknowledgment Notice 
signed by agent — Redemption. Shaw v. 
Coulter, 5 O. W. R. 3%, 6 O. W. It. 86.

Municipal Corporations < > metcry—
Deed of Burial Lot—Trespass—R. 8. 0. 
t8l)7, c. 223. s. 577.]—The plaintiff was th- 
widow of J.. who was buried in lot *.»8, block 
1, of the cemetery of the town of 1‘aimers- 
ton. in 1884. The defendant municipality 
held the cemetery under s.-ss. 8 and !» of s. 
41* > of 4(1 V. c. 18 (O.L now R. S. O. 1887 
c. 223, s. 577. By deed, dated the 2*lth Aug
ust. 1885, the defendant municipality con
veyed to the plaintiff lot 1)8, habendum "to 
her and her heirs and assigns to and for her 
and their sole and only use forever." There 
were no other terms in the deed. In Jane, 
1888, the defendant municipality caused the 
body to be removed from lot 1)8 and buried 
in some lot, now unknown, and sold lot 88 
to the defendant H., whose deceased wife was 
buried iu it on the 20th of that month, and 

‘the defendants, by deed dated the 19th June, 
i 1888, similar in terms to that given to the 

plaintiff, conveyed the lot to 11.. who in 
| June, 1880, erected a monument and put up 
! un iron fence, both of which still remained.
! This action was brougut for damages for 
I trespass and removal of the body of the 
I plaintiff’s husband, for a declaration of title.
| and a mandamus to compel the defendants to 
! remove the body of the wife of the defendant 
| II. and to replace the body of J. At the 

Hal. it having appeared impossible to dis
cover the whereabouts of the body of the de
ceased J.. the relief sought by mandamus 
was abandoned, the defendants imdertakmi: 

i to supply the plaintiff with another lot:—
! Held, assuming the deed to the plaintiff to 
1 be valid, and that it passed the fee. that the 
I causes of action were barred by the Statute 
1 of Limitations, the trespass having l>een com

mitted more than six years before action, ana 
the defendant H. having been in possession 
for more than ten years since his erection 
the monument and the iron fence, wnien, 
within the authorities, were acts of owner
ship.—-Quatre. as to the validity of both 

I deeds under the statute (R. 8. O. c. 223). be
cause they were simply conveyances in tee, 
without limitation or restriction, imd there
fore iu violation of its provision^ BW" 
son v. Town of Palmerston and Hyndman. 
25 Occ. N. 147.
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Nature of Possession—Evidence—Ex
clusive possession, Sims v. Seifert, 3 O. W.
R. na

Nature of Possession—Acta of Owner
ship.]—The acts relied on in support of a 
claim to title by possession were that the 
claimant had sold the timber off the land in 
question; had afterwards cleared it. and had 
sowed and harvested one crop of wheat ; had 
theu for some years taken hay from it; and 
had then used it as pasture land. The land 
was not wholly enclosed, one end being bound
ed by a marsh, and through this marsh 
cattle could and did stray into it :—Held, 
that there had not been such possession as 
is necessary to bar the right of the true 
owner. McIntyre v. Thompson, 21 Oce. N. 
100, 1 O. L. It. 163.

Parent and Child—Tenanty at Will— 
Right of Entry—Commencement of Statute— 
Caretakers—Entry by Consent—Assessment 
—Agreement—Concealment of Facts—Family 
Arrangement — Will — Devise — Charge — 
Election—Mistake.]— In 1870 the defendant 
was put by his father in possession of a farm 
of which the title was in the father, who said 
he had bought it for the sou. The defendant 
continued in possession until his father's 
death in 1900, occupying for his own benefit, 
taking the profits, paying no rent, and giv
ing no acknowledgment of title ; be also made 
improvements at his own expense. There was 
no evidence that the defendant was a care
taker or servant :—Held, that the father’s 
title was extinguished before his death by the 
Real Property Limitation Act. The defend
ant became upon his entry a tenant at will, 
and that tenancy never having in fact been 
determined, the father’s right of entry first 
accrued at the expiration of one year, when 
the defendant became a tenant at sufferance. 
The effect of s. Ü, s.-s. 7, of K. 8. O. c. 133, 
is that it is for the purposes of the statute 
only that the tenancy at will is to be deemed 
determined at the expiration of a yecr. But 
there was no entry by the father sufficient to 
prevent the running of the statute ; a visit 
to the sou, not being against his consent, 
would not be such an entry. The assessment 
of both father and son in 1882, at the request 

fh“ son, as freeholders of the farm, was 
not evidence of a new tenancy at will. Doe 
11 Bennett v. Turner. 7 M. à W. 226, di~ 
tinguished. An agreement made a few days 
after the death of the father between the de
visees and legatees under his will, whereby 
the defendant admitted that the father was 
the owner of the farm, and agreed to abide 
7 will, which devised the farm to him 
charged with a large sum, was not under the 
circumstances sot out in the case, even when 
viewed as » family arrangement, binding on 
the defendant. Fane v. Fane. L. R. 20 Eq.

applied and followed. Held, also, that 
>i there was any election by the defendant to 
wke under the will, it was made under a 

e *» to the defendant's rights; and 
Beside*, if the agreement fell, what the de- 
fendant did which was relied on as being an 
,|*[llon' bei,V a part of the same transac- 
tion, must fall with it. McCowan v. Arm- 

22 Or,. X. 55, 3 0. L. It. 100.
FoiM.iio» Hath Partie* Claiming Title 

u aJurV.]—Where each part, 
«ml ing hl mi,he a title to land by posscs- 

Court will not interfere with the 
dings of the jury unless the verdict is one

I which, the whole of the evidence being rea
sonably viewed, could not properly have been 
found. Wood v. Le Blanc, 36 N. B. Reps.

!47-
Possession- Title.]—In 1821 M. obtained 

a grant of laud from the Crown, and in 
1823 permitted bis eldest sou to enter into 

i possession. The latter built and lived on the 
I land and cultivated a large jmrtion of it 
; for more thau ten years, when he removed 

to a place a few miles distant, after which 
| he pastured cattle on it and put up fences 
! from time to time. His father died before 
! lie left the land. In 1870 he deeded the land 
I to his four sons, who sold it in 1873, and 
I by different conveyances the title passed to 

1\ in 18fcH. In 1896 the descendants of the 
I younger children of M. gave a deed to B., 

who proceeded to cut timber from it. In an 
: action of trespass by P. :—Held, that the 
| jury at the trial were justified in finding that 

the eldest sou of M. had the sole and ex- 
! elusive possession of the laud for 20 years 
\ before 1870, and that his ix-ssession hud 
I ripened into a title. If not, ti e deed to his 
I sons in 1870 gave them exclusive posses- 
: sion. aud. if they had not a perfect title 
| then, they had twenty years after, iu 1890. 
i Bentley v. Pcppard, 23 Oce. N. 212. 33 S.
I C. R. 444.

Possession as Against Mortgagee—
! Foreclosure Decree.]—Iu an notion for pos- 
| session of land the plaintiff's title was derived 

under a sheriff’s deed made under direction of 
j .‘■he Court in foreclosure proceedings, and dated 

21rd July. 1896. The defendant relied upon 
the Statute of Limitations, and gave evid
ence of more than twenty years’ possession 

I of the laud in dispute without payment of 
rent or acknowledgment of title. It ap- 

, pearing that the defendant went into pos- 
I session at a date subsequent to the date of 
j the mortgage under which the plaintiff 

claimed Held, that the defendant could not 
acquire title by possession against the mort
gagee so long as the mortgage was kept alive. 
It is enacted by the Statute of Limitations. 
R. S. N. S. 1900 c. 167. s. 23, that “any 

1 person entitled to or claiming under a mort
gage of land may make an entry or bring an 

I action to recover such land at any time 
I within twenty years next after the last pay- 
i ment of thç principal money or interest 
| secured by such mortgage, although more 
I than twenty years have elapsed since the 
i time at which the right to make such entry 
I or bring such action first accrued —Held.
| that the granting of the decree of foreclosure 
| was an adjudication that, at that date, the 
| mortgage was in force, and that, therefore,
| the plaintiff’s title came under the provisions 
I of the section quoted. Held, also, that a 
j third party could not, by a possession of 

twenty years, acquire title notwithstanding 
the provisions of the statute, and that plain- 

j tiff’s title could not be defeated by defend
ant's possession, even although it were 

i shewn to be of a more definite kind than was 
disclosed by the evidence. Archibald V. La\c- 

! lor, 35 N. S. Reps. 48.

Possession off Widow off Owner- Oral 
I agreement for occupation of land in lieu of 
i dower—Conduct of parties. McGleddcry v. 

McLellan, 2 O. W. R. 1097.

Registered Title—Paper title—Eject- 
j ment. Central Canada L. and S. Co. v. 
i Porter. 1 O. W. It. 482. 2 O. W. R. 137.
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Tenants in Common—Death of Co-ten

ant -Adverse Possession by Survivor.]— 
Land was çonv<yed in fee to two brothers 
as tenants in common. One brother died 
on the 9th May, 1876, intestate, leaving 
him surviving his co-tenant, his mother, and 
three sisters, of whom the plaintiff was one. 
The mother died on the 5th September, 1870. 
The surviving brother had from the time of 
his brother's death until his own death on 
the 8th November, 181)6. exclusive possession 
and use of the laud, and the receipt of the 
rents and profits therefrom without account
ing. He and his sisters lived together on pre
mises situated elsewhere until his marriage in 
181)0. He always contributed to their support, 
but the contributions were not meant, and 
were not understood, to be a share to the sis
ters in the rents and profits of the laud. In a 
suit commenced on the 21st September, 1869, 
by the plaintiff for the partition of the land : 
—Held, that the plaintiff's title was extin
guished by C. S. N. B. c. 84, s. 13. Ramsay 
v. Ramsay, 21 Occ. N. 133, 2 N. B. Eq. 
Heps. 170.

Title—Cancellation of Deed—Cloud—Plan 
mid Surrey—Acts of Ownership—State of 
Mature—Fences—Commencement of Statu
tory Period—Knowledge of True Owner.] — 
The plaintiff claimed cancellation of a deed 
as a cloud on his title to 14 acres of land, 
and an injunction and damages in respect of 
trespass :—Held, upon an examination of the 
defendant's t it!«• deeds, that they did not In 
fact convey the 14 acres, nor profess to do 
so. and the plaintiff was not entitled to can
oe llation of the deed. Upon the evidence, 
the plaintiff had established his proper title 
to the 14 acres, and had sufficiently proved 
the correctness of a survey and plan shewing 
that the 14 acres were outside the laud cov
ered by the defendant’s title deeds. The 
14 acres had never been built upon, or 
cleared, or cultivated, or resided upon. The 
defendant relied upon the building of a 
brush fence along the south limit in 1880, by 
his predecessor in title. At that time, the 
title was still in the heirs of the patentee, 
who had never taken possession :—Held, that 
the building of the fence was of no signifi
cance as an act of ownership. Being built 
on the laud while it belonged to the heirs 
of the patentee, it became their property, 
and the plaintiff uaving become the owner, 
and having entered in 1888, before the statu
tory period had run, it became his property 
absolutely. Acts done since 1888, such as 
cutting and removing wood, and pasturing 
cattle, being intermittent and isolated, were 
merely occasional acts of trespass and n- 
sufficient to constitute possession of the kind 
required by the statute to bar the true 
owner. Semble, also, that the land being in 
a state of nature, and there being no evidence 
that the grantee of the Crown, or his heirs 
or assigns, had taken actual jmssession, by 
residing upon or cultivating any portion 
thereof, until the plaintiff acqu red the title 
of the heirs in 1887, or that hey or any 
of them had any knowledge befoie that date 
of the land having been in the actual pos- 
ssfjskm of the défendent or of any one under
whom he claimed, even if the defendant’s 
acts amounted to possession, he could not 
claim to have acquired a title to it, for in 
such a ease time runs from knowledge by 
the true owner of the entry on his land, and 
must have run for 20 years to bar his title. 
Judgment of Teetzel. J., 2 O. W. It. 486, re

versed. Reynolds v. Tricett, 24 Occ. X. 
7 O. L. K. 623, 3 O. W. K. 463.

Title—Conveyance of Fee—Réservât if,,, 0f 
Life Estate—Possession — Ejectment —Lvid- 

! cmcc.J—In October. 1853, D. conveyed to Ins 
father and two sisters t! acres of land for 

| their lives or the life of the survivor. A few 
days later he conveyed a block of land to 

i M. in fee, “saving and xcepting" : hereout 
I 6 acres for the life of the grantor's father and 
; sisters, or that of the survivor, or until the 
j marriage of the sisters, on the happening of 
1 said respective events, the 6 acres to h- and 

remain the property of M.. hit 
! signs, under said deed. Three months later 

M. conveyed the bloek of land to R. M in 
fee, and when the life estate terminated in 

' 1903 the latter brought ejectment against 
the heirs of the life tenants, who claimed the 

j 6 acres, on the ground that the deed to 
M. contained no grant of the same, and also 

I because the life tenants had bad adverse pos
session for more than 20 years :—Held, that, 

j as the evidence shewed that the life tenants 
| went into possession under R. M„ the title 
j of the latter could not be disputed, and the 
! statute would not begin to run until the life 
| estate terminated : — Held, per Idiugtmi. J„ 
i that R. M. under bis deed and that to his 
: grantor had the reversion to the f in the 
I 6 acres after the life estate terminated. The 
| lease of the life estate was given to K. M.

with the other title deeds on conveyance of 
! the land to him, and it was received in evid

ence as an ancient document relating to the 
! title and coming from proper custody. It was 
! not executed by the lessees, and no counter- 
i part was proved to be in existence Held,
| that it was proper I v admitted in evidence.

Dods v. McDonald, 25 Occ. N. 117. 36 8.
I C. H. 231.

Title by Possession- Real Property
i Limitation Act—Right of Entry—Mortgager 
' —Mortgage after Statute has B<gun to Run 

against Mortgagor—/nterruption—Registry
Act—Notice—Authority of Decisions of Eng
lish Court o) .Appeal.|—Appeal by defend
ants from judgment of Boyd, in favour 
of plaintiffs ( mortgagees i in an action for 
possession of a farm in the township of 
(’avail. The farm was conveyed by defend
ant Rachel Trenouth (torn erly Maxwell! 
to one Sootheran, and recoin eyed hv Sooth- 
eran to her and her husband (co-defendantI.

* Before the latter conveyance was registered 
i Sootheran. as alleged, fraudulently mort

gaged to plaintiffs, who registered their mort- 
! gage. Defendants set up notice to plaintif 

and title by possession. [ Reference to 
Stephens v. Simpson. 15 Or. 594 : Cameron v. 
Walker. 19 O. R. 212 : Thornton v. I rer-*. 
(1897) 2 (j. II. 143.) If Sootheran bad 
never re-conveyed to defendants, his legal 
right of entry under their deed to him. t.tough 
no doubt defensible hv their equity to « 
reconveyance, would also in time be barre 
by the operation of the Statute of 
lions, upon their continued possession adverse 
to the legal title he had acquired under the 
deed. If the deed which was in fact ma ^ 
was avoided by plaintiffs for the purpose o 
supporting their registered title, and was 
be treated as void ab initio, defendants po • 
session must also lie treated ns having w* 
adverse to Sootheran from the V°?inl a*** 
ment, and plaintiffs, having avoided the dew 
for one purpose, cannot set it up for . 
other in order to give a character to
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po'S« ssion which, in the absence of the deed, 
would nut attach to it. The defendants had 
acquired a good title under the Statute of 
Limitation» before the commencement of the 
action, and, therefore, with all respect, the 
appeal should be allowed. HivViiy v. Tre-
nouth, 5 O. W. It. 123. i> O. I* It. 106.

Title by Possession to Undivided 
Half of Lot IIunhand and Wife—Joint 
Occupancy—Right» of Husband Surviving 
W if, -Declaration of Title—Rights of True 
Oiwrr.j—On and after 1st March, 3872, 
defendant Beaque Ituport and one Adam 
Ruport were the owners as tenants in com
mon (if iho south-west quarter of the lot. 
containing 50 acre», and Adam Ruport alone 
was in possession. He died on 30th March. 
1872. having by his will devised his undivided 
half to his wife Caroline Ituport for life. 
Ht* made no disposition of the remainder, 
and died without issue ; consequently t he re
mainder descended to his father, Levi Ituport. 
After Adam’s death his widow continued 
iu possession of the whole parcel. On 4th 
March, 1873. she intermarried with plaintiff, 
and they continued in sole possession until 
24th December, 1887, when they conveyed the 
south half of the south-west quarter to de
fendant Beaque Ruport, who entered into 
Ifossessipn thereof. Plaintiff and his wife 
continued in possession of the whole of the 
north-west quarter during their joint lives. 
On 3rd March, 1903, plaintiff's wife died 
without issue, and plaintiff has remained in 
possesion of the whole. Levi Ruport died 
in the year 1885. leaving a will whereby he 
devised his undivided estate in remainder to 
defendant Beaque Ruport. Upon the death 
of plaintiff's wife, defendant Beaque Ruport 
became entitled, as devisee of his father, to 
the undivided one-half of which she was 
tenant for life, and he claimed that he was 
the owner of the other undivided half, not
withstanding the possession commencing with 
that of plaintiff's wife from 30th March, 
1872. and continuing until her death on 3rd 
March, 1003 :—Held. Maclennau and Mac- 
lareu, JJ.A., dissenting, that the plaintiff’s 
marriage was after the vomiug into force of 
the Married Women's Property Act, 1872. 
His wife was in sole possession, and, as 
against defendant Beaque Rupert's undivided 
half, the Statute of Limitations had begun to 
run iu her favour. The possession was in her, 
and it was such as was capable of ripening in
to a title under the statute as against Beaque 
Ruport. It was an interest in real estate 
which was capable of transmission by will or 
hv transfer inter vivos. As agai. t everybody 
bnt Beaque Ruport she was the owner in fee. 
This interest in real estate was secured to 
her on her marriage by virtue of the 1st 
section of the Married Women's * Property 
Act, 1872. She owned it at the time of her 
““JTkp. and it was hers to be held and 
enjoyed for her separate use free from any 
estate or claim of plaintiff. The marriage 
did not disturb her right or interest in the 
estate. Neither could lier husband's posses
sion, for she was in possession at the same 
time. The jmssession which she had liegun 
aWnst Beaque was continued by her not
withstanding her coverture. She made no as
signment or transfer of her rights or inter- 

°r,j,lv !'art them to plaintiff. Plain- 
U.nu°k- not become seised or entitled jointly 
riak, h|li- ,e< “nd thus acquire some of her 
,i , • jnnply because they lived together on 
tne land, any more than he could thus acquire

, her estate in other lands owned by her at 
: the time of tbi marriage, lint for the fact 
I that there was a lawful marriage, the nature 
| of plaintiff’s possession resembles that of the 

jiersou who had gone through the ceremony 
with the wife of plaintiff in McArthur v. 
Bflaaon, 18 U. C. B 106, 8 A. It. 677. As 

! against defendant Beaque Ruport, therefore, 
the possession was that of plaintiff’s wife, 

j and, if that possession ripened into a title, it 
I was gained by the wife and during her life

time. The plaintiff was not entitled to a de- 
I duration of title, but he could not be dispos- 
j sessed by the defendant. Mgers \. Ruport.

4 O. W. R. 866. 25 Occ. X. 8, 8 O. L. It.
1 668.

Unregistered Deed- Subsequent Regts- 
1 tered Mortgage—Possession—Right of En- 
j try.]—R. T. in 1891. being about to marry 
j W. T., and wishing to convey to him an in

terest in her land, executed a deed of the 
| same to a solicitor, who conveyed it to her 

and w. T. in fee. Hie solicitor registered 
i the deed to himself, but not the other, forg

ing on the same a certificate of registry.
1 and he, in 189," mortgaged the land, and 
I the mortgage wat duly registered. R. T.
| and W. T. were in possession of the land 
I all the time from 1891. and only discovered 

the fraud pract'sed against them in 1902. 
In 1903 the mortgagee brought action to en
force his mortgage :—Held, affirming the 
judgment of the Court of Appeal, V O. L. 

I It. 105, Davies and Nesbitt. .1.1,, dissenting, 
that the legal title being in the solicitor 

; from the time of the execution of the deed 
to him, the Statute of Limitations began to 

, run against him then, and the right of action 
against the parties in possession was barred 

| in 1901. MoVity v. Tranouth, 25 Occ. N.
I 114, 36 8. G R. 466.

Wild Land — Boundary—Entry—Oecu- 
| potion — Evidence of Possession—Survey.] 
j —In an action of trespass the dispute was 
I as to the ownership of a strip of land about 
! 53 links in width, -' inch the plaintiff claimed 

ns part of his lot, 16. and the defendants as 
part of theirs, 17, or if not, as having become 
theirs by the operation of the Statute of 
Limitations. Neither of the lots had ever 
been cleared or cultivated, and no fence sepa- 

I rating them had ever been built. Both par- 
| ties had cut timber, and that was the only 
j use that had ever been made of either lot :—
, Held, that the statute did not apply ; to 
! render it applicable it would be necessary to 

shew, if not an entry and cultivation 
j some part of the land, at least an entry and 
; actual occupation. Semble, that, even if the 

statute applied, there was not, upon the facts, 
i that clear and unequivocal evidence of pos- 
| session by the defendants of the strip in dis

pute which was necessary to bar the right of 
the true owner. Davis v. Henderson, 29 U. 
(’. R. 344. distinguished. Harris v. Mudie, 

1 7 A. R. 414. and other cases, considered :— 
Hold, however, that the plaintiff's evidence 

! 'f his title to the land in question as form- 
, ing part of his lot was not sufficient to es- 
i tahlish it. Proper method of ascertaining 

the true position of the dividing line between 
lots pointed out. Huffman v. Rush, 24 Occ. 
N. 217. 7 O. L. R. 346. 3 O. W. R. 43.

II. Other Cases.
Account — Vo-otcncrs of Band—Partner

ship — Principal and Agent — Trustee —
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Outlay on Land—Rents.]—The plaintiff sold 
a half interest in land to the defendant, and 
they agreed to build houses thereon at their 
joint cost and to raise part of the money for 
the purpose by mortgages upon the property, 
and to contribute the remainder in equal 
shares. The houses were completed and rent
ed in 1891 ; the defendant, who was on the 
spot, the plaintiff living in another province, 
collected the rents on joint account, and 
paid out of them the interest on the mort
gages and the taxes and other outlays upon 
the property, sending accounts from time to 
time to the plaintiff. The plaintiff, alleging 
that the defendant did not contribute his just 
share of the cost of the houses, and that he 
had not properly accounted for the rents, 
brought an action tor au account on the 15th 
August, 1902:—Held, that the plaintiff was 
barred bv the Statute of Limitations in re
spect of his claim as to the cost of the houses, 
and also with regard to the rents except for 
six years before the commencement of the 
action ; the plaintiff and defendant werç not 
partners ; nor was the defendant an express 
trustee for the plaintiff ; he was an ordinary 
agent without any special fiduciary character. 
Coyne v. tirvddy, 15 A. K. 15U, Burdick v. 
Garrick. L. It. 5 Ch. 238, and Lyell v. Ken
nedy, 14 App. Cas. 437, distinguished. Ron» 
v. Robertson, 24 Occ. N. 228, 7 Ü. L. It. 413, 
3 O. W. It. 158, 513.

Account — Claim against Estate of De
ceased Person — Corroboration — Special 
Agreement — Itvnning Account—Terms of 
Credit — Demand-—Fraud upon Creditors— 
Pleading.]—The plaintiff claimed from the 
executors of his father-in-law payment of a 
running account for work done and goods 
supplied to the testator from 1888 till his 
death in 1895. No demand for payment was 
ever made u|ion the deceased, nor was any 
account rendered until one was sent in to 
the defendants on the 16th May, 1895. This 
action was begun on the 4th May, 1901. 
The plaintiff and his wife gave evidence of 
an agreement with the defeased that the 
plaintiff should keep the account separate 
from his other accounts, that he should try, 
if possible, to get on without the inonev, and 
to leave it in the hands of the deceased, who 
said he would save it for the plaintiff and 
put it in a house for him or his wife. The 
plaintiff did keep the account in separate 
books, which were produced, as also the gen
eral books. A witness said that the de
ceased told him about a year and a half before 
his death that he had requested the plaintiff 
to keep the account between them in a little 
book at home, not in the regular day book, 
so that, if anything happened, the account 
would not go into the wholesale men, and 
that he intended to buy a house for the plain
tiff’s wife. Similar evidence, although less 
distinctly, was given by another witness :— 
He'd, that there was sufficient corroboration 
of the plaintiff's statement :—Held, also, that 
the plaintiff was not obliged to prove a de
finite term for which credit was given ; the 
agreement was in effect one that the testa
tor was to hold the money at least uptil the 
plaintiff demanded it ; and. as there was no 
demand before the 16th May, 1895. the action 
was in time :—Held. also, that the agreement 
was not one which offended against the law 
relating to frauds upon creditors : and the 
defendants were not in a position to raise 
such a question, not having pleaded it. Day

v. Day, 17 A. R. 157. Wilson v. flow;.. 23 
Occ. N. 137, 5 O. L. R. 323. I O. W H 272 
2 O. W. R. 52.

Acknowledgment In Writing b/ent
of Executor—Power of Attorney—Letter.]— 
A power of attorney from the executor, resi
dent out of the jurisdiction, of a deceased 
maker of a promissory note to the surviving 
maker, within the jurisdiction. “ to tin all 
things which may be legally requisite for tin- 
due proving and carrying out of the provi
sions ” of the will, which, among other tilings, 
directs the payment of the testator’s debts, 
does not authorize the surviving mager to 
bind the estate by an acknowledgment of a 
debt of which the executor knows nothing, 
and which is barred at the time. A letter 
from the executor of one maker of a note ti
the holder thereof, advising the holder to look 
to the surviving maker for payment, as he 
is now doing well, is not a sufficient acknow
ledgment. A direc* acknowledgment of the 
debt in a letter by the executor of one maker 
of a note to the surviving maker i* of no nail 
to the holder. Judgment; of Boyd. 31 U 
R. 573, 20 Occ. N. 209. affirmed. King \. 
Rogers, 21 Occ. N. 106. 1 O. L. R. 6».

Acknowledgment oi Debt — Interrup
tion—Art. 220Ji, C. C ]—An acknowledgment 
of a debt, not operating as a novation, is pre
scribed by the same lapse of time as the debt 
itself, the prescription of which it has inter- 
rupted. Charctte v. Laeombe. (j. It. 17 8. 
C. 539.

Acknowledgment of Debt — Sealed
Instrument — Promissory Sote—Period of 
Limitation.]—A private writing, described by 
the parties hereto as an “indenture." and exe
cuted under seal, containing an acknowledg
ment of h personal debt, with hypothet on 
real property to secure the payment of such 
debt, is not a promissory note, and the pre
scription of five years does not apply. Zam- 
pino v. Rlancher, Q. R. 24 8. C. 265.

• Annuity — Will — Charge on Land- 
Arrears—Lumti'-. i—Bkr it will made in 1S72, 
a testator who aie<i in the same year de
vised land to two sons, "subject to the pay
ment by my said two sons, of the sum -*f 
$200 per annum, for the benefit of my sou 
Thomas Anson, which said sum. or annuity, 
or so much thereof as shall be reasonably 
necessary for the support and maintenance 
of my said son Thomas Anson, shall Is- paid, 
yearly and every year for and during the na
tural life of my sa d son Thomas, to the 
lierson or persons who jnny lie his guardian or 
guardians." The son Thomas Anson was of 
age at the time of the testator’s death, hut 
was of unsound mind, and he was declared a 
lunatic in 1898. and the plaintiffs were ap
pointed cor miittee of his |»ersou and estate. 
After the father’s death, the son lived with 
his mother, to whom from time to time till 
February. 1880. payments were made on ac
count of the annuity:—Held, that tie- annu
ity was charged on the land; th t was 
therefore, by virtue of s. 2 (3) of the Limi
tations Act, R. S. O. 1897 c. 133. rent within 
the meaning of that Act ; that the payments 
to the mother, who was the natural gn*£ 
dian, were good ; and that the statute did 
not begin to run till the last of them were 
made ; that apart from the question of dis
ability the right of action would have been
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barred at the expiration of ten years from 
that lime; but that by ss. 43 and 44 the time 
was extended for five years from the removal 
of disability, or for twenty years; and that, 
therefore, an action brought in February, 
1900, was in time; and that sir years* arrears 
mold Is- recovered. Judgment in 31 O. R. 
504, 20 Occ. X. 120, affirmed. Trusts and 
Guarantee Co. v. Trusts Corporation of On
tario. 21 0<r. N. 373. 2 O. L. R. 97.

Assignment of Debt — Sheriff’s Sale— 
Equitable Assignment—Payment to Stranger 
—Ratification.1—In Nova Scotia, book debts 
cannot he sold under execution, and the act 
of the execution debtor in allowing such sale 
does not constitute an equitable assignment 
of such debts to the purchaser. The purchaser 
received payment on account of a debt so 
sold, which, in a subsequent action by the 
creditor and others, was relied on to prevent 
the operation of the Statute of Limitations: 
—Held. that, though the creditor might be 
unable to deny the validity of the payment, 
he could not adopt it so as to obtain a right 
of action thereon, and the payment, having 
been made to a third party who was not his 
agent, did not interrupt the prescription. 
Keighley v. 1 )urant, [1901] A. C. 340, fol
lowed. iloore v. Roper, 25 Occ. N. 55, 35 
8. C. R. 533.

Bill of Exchange — Period of Limita
tion.]—A bill of exchange given for à com
mercial debt is barred by five years* lapse of 
ime. Quimond v. Blanchard, Q. R. 21 8. 

C. 106.

_ ~ Ity I
against Architect or Contractor — Starting 
Point.]—The prescription of an action against 
the contractor or architect for the total or 
partial loss, within 10 year's, of a building 
constructed by them, has for its starting 
point the manifestation within the 10 years 
"f the fault in the construction or in the soil. 
*®d such right of action endure* for .‘to 
years from the time of the manifestation of 
‘Uch fault. Archambault v. Curé and Church- 
wardens of St. Charles dc Lachenaie, Q. It. 
12 K. B. 349.

Contract — Frau I — Creditor's Action 
—Knowledge of Fraud—Pleading.] — Inas
much as an action by a creditor to set aside 
• contract for fraud must, under art. ,040. 
v C., be brought within one year from the 
tune of his obtaining a knowledge of such 
"ntract, and inasmuch ns that article is 

prohibitory in its terms, and denies abso- 
u.,e*y riftht of action unless exercised 
«lthin the year, it is essential, whenever the 
tact does not appear by the dates of the con
tract attacked and of the institution of the 
suit of proceeding, that the party seeking 
the avoidance of the con< ract should allege 
aM prove- that he only obtained knowledge 
Inti the JWr preceding the insti-
tutioe of his suit or proceeding. Where not 
pleaded the objection based on the omission 
i such allegation may be raised at any 

% a * lïe.caBe. Oagnon V. Dunbar, Q. R. 
51 3. C. 515.

T Acknowledgment — To whom 
ïff, ~ ganger—Vendee of Book Debts— 
fW êfjhertlt to Sell—Absence of Statu- 
JJuthonty.] — An acknowledgment or 
of’ïiüc.' t0 taltP n debt out of the Statute 

Limitations, must be made to the party

| legally entitled to receive the same or his 
; agent. An acknowledgment or payment made 
I to a person who occupies the position of a 
: stranger has no binding force or effect what

ever. A sale by the sheriff, of book debts, 
without Statutory authority, is void, am!

! confers no right upon the purchaser. Moore 
I v. Roper, 37 N. 8. Reps. 161.

Debt — Acknowledgment — Writing — 
Payments — Appropriation.] — An acknow
ledgment of a debt or promise to pay. to 
take such debt out of the law of limitations, 
must be in writing, and cannot lie proved in 
any other way (art. 1285, C. O.) A pay*

1 ment made before any of the items of an 
account have been prescribed should be im-

fluted to the earliest item of the account, no 
tem of the account bearing inti rest and all 
! being of the same nature and equally oner

ous : art. 1161. C. C. Beaudoin v. Fecteau, 
Q. R. 14 K. B. 29.

Goods Sold and Delivered—Division 
i Court—Amendment of Defence—Misleading! 

Particulars of Claim.]—Action in a Division 
Court for the amount of an account for goods 

! sold and delivered to the defendant by the 
plaintiffs. The particulars attached to the 
summons gave the dates of sale as in 1890, i and the action was brought within six years 

; from the earliest date given. The defendant 
j entered a dispute note, but did not give notice 
! of a defence c£ the Statute of Limitations. 

When the plaintiffs’ books were produced at 
the trial, they shewed that the entries were 
all made In 1895, more than six years be- 

' fore action : — Held, that the defendants 
should have leave to amend by setting up 

i the statute as a defence, and were entitled 
I upon that defence to defeat the action. 

Meehan v. Berry, 22 Occ. N. 237.

Interruption of Statute -- Assignment 
for Creditors — Claim against Estate.]—An 

! assignment of property for the benefit of 
I creditors does not interrupt prescription. 2. 
! The lodging of his claim by a creditor in the 

hands of the curator of the estate of an in
solvent. the collocation, and par' payment of 

; such claim, by the curator, interrupt pre
scription. Carter v. McLean, Q. R. 20 S. C. 
896.

Interruption of Statute — Claim for 
Services—Gift in Recognition of—Payment—• 
Subsequent Annulment.]—The defendant had 
for several years been the agent and solicitor 
of a lady, and she. to testify her p’ofouud 

I gratitude for his services, and as a uark of 
her affection, made him a gift of $8.000 out 
of her estate from the moment of her de
cease and before the division of her property. 
This gift was annulled bv the Court (Q. R. 
12 8. C. 162, 13 8. C. 205). upon the ground 
that it was a donatio mortis causa. The 
defendant then accounted for the sum which 
he had received from the executors in re
spect of the gift, but asserted a set-off of a 
greater amount as due to him by the estate 
of the deceased for solicitor's and agent's 
charges. The plaintiff replied that the de
fendant's claim was prescribed:—Held, that, 
although the gift had been declared void, the 
prescription of the defendant's claim had been 
interrupted by the recognition and promise 
to pay v.’hich the gift imported, and'liad been 
suspended until the decease of the donor, the 
defendant not being able before that to claim 
the price of his services; and, moreover, the
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prescription bad been interrupted by the pay 6 U. L. It. 247, 2 O. W. It. 623. aflirme-i
D'.ent by the executor» of the amount of the McFadden V. Brandun. 24 Occ N 393 u ./
g ft. Boucher v. Morriton, Q. R. 2V 8. C. L. R. 610, 4 O. W. R. 349 
131.

Interruption of Statute — Proof of 
Bailment» — .4 </»»»«• ions.]—In n commercial 
matter, governed by art. 1235, (*., proof
of payments interrupting prescription may lie 
made by the admission of the defendant: art. 
1245. (’. ('. (iuay v. Guay, Q. R. 11 K. It.

Judgment — Execution—Part Bailment.] 
—This action was brought on the loth Janu
ary. 1898, on a judgment for $412.09 entered 
on the 24th November. 1870; the defence was 
the Statute of Limitations. An execution 
was issued on the 17th December, 1877. re
turnable within sixty days. The sheriff on 
the 31st January. 1878. sold the defendant's 
laud under execution. It was knocked down 
to the plaintiff for $35. and this sum was 
credited on the exis ution :—Held, that this 
was part payment within the meaning of the 
statute. Cbinnerv v. Evans, 11 II. L. Cas. 
115. followed. Hart v. (iriffin. 21 Occ. N. 
567.

Mortgage -Payment of Inmiruin, Pe
ntium — Intercut — Bond — Aiment et.]_J
U. borrowed money from C. in 1877. and gave 
as security therefor his own Ixiu.i nnd a 
mortgage made by A. O. An action ou the 
bond and for foreclosure and eject tuent in 
resi>eet of the mortgaged prem ses was Iwgun 
in I960. The last payiuvn; of inter -i .,n 
the bond and mortgage had been made m 
1879, and no payment of principal was ever 
made. The insurance clause in the mortgug. 
was in the usual terms, and concluded as 
follows: “And in default thereof that the 
said (mortgagee), his heirs, executors, ad
ministrators. and assigns, shall and uiav as 
required, effect, renew, and continue such 
insurance, and charge all payments made for 
or in respect thereof, with interest after the 
rate aforesaid, upon the said mortgaged pre
mises." On the 5th September, 1883. R. the 
mortgagee's agent, paid to an insurant*.- com
pany $5, being the premium due on the 12th 
February. 1883. on a policy of tin- insurant* 
covering the premises, and charged the same

Judgment — Execution—Bart Payment.] 
—The plaintiff recovered judgment against the 
defendant in the Supreme Court on the 18th 
October, 1875, and recorded the same so as 
to bind the lands of the defendant. The first 
execution was issued thereon on the 23rd 
October, 1875. and returned unsatisfied. Tin- 
defendant died intestate on the 26th April. 
1876. On the 10th September, 1887. an
other execution was issued, directed against 
lands of the defendant. A portion of the de
fendant's lands were sold thereunder, and 
purchased by the plaintiff, and the amount of 
the proceeds was credited on the execution. 
On the 14th July, 1901, one Lefurgey pur
chased from the heirs the remaining lands 
that belonged to the defendant. On tl’ie 31st 
August, 1901, the plaintiff obtain.-d leave to 
issue another execution for the balance due 
on the judgment, and he proceeded under 
the execution to sell the lands purchased by 
Lefurgey. An order was made staying pro
ceedings until an issue should lie directed ami 
tried as to the title of the land-. Spmble, 
that proceedings were barred by the Limi
tations Act, the sheriff not hung the agent 
of the judgment debtor. Chinnerv v. Evans, 
11 II. L. Cas. 115, distinguished. Ilart v. 
Griffin, 21 Occ. N. 507. referred to. Harring
ton v. Mcloney. 21 Occ. N. 598.

Mortgage — Caune of Action — Acceler
ation.]—The effect of the usual statutory 
provision contained in a mortgage, that in 
default of payment of the interest thereby 
secured the principal thereby secured shall 
become payable, is to make the principal at 
once due. so that the cause of action ‘hen 
accrues under s. 1 of It. 8. O. 1897 <*. 72. 
McFadden v. Brandon. 6 O. L. It. 247.

Mortgage — Intercut — Default — Ac
celeration.] — Under a mortgage containing 
the statutory provision that in default of 
the payment of the interest the principal 
shall ls-eome payable, default in payment of 
interest has the effect of making the princi
pal payable as if the time for payment had 
fully come, and a right of action therefor 
then arises, and the Statute of Limitations 
then begins to run. Judgment of Street. J„

to A. G., who in January. 1887, repaid it to 
B. There was no insurance on the property 
when this policy was taken oui. nor was there 
any other insurance afterwards :—Held. rhat. 
when B. paid the $5. it became, under the 
terms of the mortgage, a part of the princi 
pal. and as such a charge on tin- land, and 
the subsequent payment by A. G. was n pay
ment on account of principal within twenty 
years, anil it was not necessary for the mort
gagee to do any act indicating an intention 
to add it to the principal. 2. That the plain
tiffs were entitled to only six years' interest. 
3. As C. was not in the province when the 
right of action accrued on the bond, he was 
entitled to the additional period allowed by 
s. 25 of R. 8. N. S. c. 112 for one absent. 
Cogntccll v. Grant. 21 Occ. N. 351.

Personal Injury —■ Second Action — 
Right ffcarrrcrf.J—In 1895 the plaintiff sus
tained bodily injuries through negligence on 
the part of the city, and recovered judgment 
for $1.000 damages therefor, recourse being 
reserved for any further action she might 
have for future "damages which might resulr 
from the same accident. On the 3rd Decem
ber. 1897. she brought a second action for 
further damages said to have Iwu ascer
tained since the institution of her first action, 
nnd recovered $5,01*) additional damages:— 
Held, that at the time the second action wit- 
brought any right that the plaintiff may 
have hud was barred by the limitation de
clared in art. 2262, V. C.. which commenced 
to run from the day on which the right of 
action accrued ; that the Courts should, of 
their own motion, take notice of prescrip
tions acquired in such cases, ns provided by 
art. 2188. C. C„ and dismiss the action; that 
tacit renunciation of such acquired prescrip
tion cannot lie presumed from the failure ot 
the defendant to plead the I imitai ion that 
the reservation in the first judgment did not 
constitute a judicial condemnation witbm 
the meaning of art. 2265. C. C„ for the pur- 
|M)se of interrupting prescription already ac
quired or causing a new prescription to be
gin ; and that there could b» no reservation 
of an action the right to which is absolutely 
denied by the provisions of the ( ml (-<*£ 
Such a reservation amounts merely to a ae-

4 i j

\
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deration that, in a second action, such judg
ment could not be pleaded ns chose jugée, 
provided the future damages so reserved did 
not appear to be included in the demand by 
tin first action : and could have no effect 
after the expiration of one year. C{ty of 
Montreal V. McUce. 21 Occ. N. 3, 30 S. C. 
It. 682.

Personal Injury — Second Action— 
Right Renewed.']—The plaintiff was employed- 
bv the defendant ns a stevedore. On the 
29th September, 1898. he was injured by some 
seeks of sugar falling on him. About a 
month later he brought action for $1,999 
damages, alleging that he had suffered per
manent injuries and that the accident was 
caused by the negligence of the defendant. 
On the ltith March. 1800, the plaintiff ob
tained judgment for #300 for damages sus
tained ui> to that date, the Court reserving 
the right of the plaintiff to bring another ac
tion tor future damages. This judgment was 
satisfied by payment of the amount awarded. 
The present action, brought under the re
serve contained in the first judgment, was 
for $4.700 additional damages. It was only 
commenced on the 12th October, 1809, more 
than a year after the date of the accident; 
but it was contended that the prescription 
which would otherwise apply was interrupted 
by the reserve in the first judgment, and that 
the year should be calculated from that date: 
—Held, following City of Montreal v. McGee, 
-1 Occ. X. 3. 30 S. ('. It. 362, that the first 
judgment had not the effect of the interrupt
ing prescription. Feme v. Radiot, 21 Occ. 
N. 81.

Principal and Agent—Reformation of 
Agent'* Irgounf.]—An action for the reform
ation of an agent's account is prescribed by 
a period of five years. (Irange v. Sauvf, 5 
Q. 1'. It. 100.

Promissory Note — Acknowledgment— 
Intere«t,]—After the expiration of six years 
from the making of certain promissory notes, 
the maker wrote to the payee’s solicitor stat
ing that he acknowledged his indebtedness on 
the notes so as to prevent the operation of the 
Statute of Limitations, and that in no event 
would it have made any difference, for, st°. 
tute or no statute, the debt was one he would 
Pay, if it toog his last penny. He enclosed 
a letter to the payee himself, stating that 
he thereby begged to acknowledge hisMiability 
to him on the notes, and that the acknowledg
ment was made by him to prevent the run
ning of the Statute of Limitations. The 
maker died n couple of years afterwards :— 
Held, that the claim was taken out of the1 
operation of the statute, both ns to principal 
and also the interest due. not only at the 
maturity of the notes, but also after matur
ity. by way of damages. In rc Williama, 24 
0«. V 91. 7 O. L. !.. 166. 1 O. W. R.684, 
2 0. W. It. 47. 3 O. W. R. 261.

Promissory Note — Acknowledgment 
after I n iod of Prescription—Conditional Re- 
mmciot,,,,,.]—a promissory note signed bv 
V* defendant in favour of the plaintiff had 

by the Statute of Limitations 
JÎ®0* Iu 1902 the defendant wrote to
the plaintiff ; “You ask me for money : at 
this moment I have none, I have bought 

,*n<1 all I had: but I aiu negotiating
r the 8a'e of my land and I will pay you

I as soon as I sell it.” The plaintiff. "ontend- 
! ing that this letter constituted a renuncia

tion of the prescription acquired, sued the de
fendant for the amount of the note and iu- 

i terest without waiting for the sale of the 
1 land:—Held, that this letter did not amount 
! to a .'enunciation of the rights acquired, hut 
I only to a conditional offer to renounce the 
I prescription acquired: ancj therefore the cre- 
! ditor, in order to acquire again the right of 
I action which he hail lost, should have waited 
I for the fulfilment of the condition. Perrier 
| v. Perrier, (j. R. 25 8. ('. 183.

Promissory Note — Collateral Security 
I bji Mortgage—Period of Prescription—Inter

est—Commencement of Period—Aeknowledg- 
! ments—Interruption of Prescription — Re- 
| uunciation.] — Prescription of 5 years and 

not 30, applies to a promissory note, not- 
! withstanding that part thereof was for money 

lent, for securing which hypothec was given. 
Interest on demand note runs from the date 
thereof. Prescription begins to run from the 
date thereof and not from the date of de
mand of payment. Acknowledgments made 
by one party to a note interrupt prescription 

| as to the others. Acknowledgments can be 
: proved by the oath of one of the parties de

fendant. A transfer of property by one de- 
j fendant to the plaintiff, though signed by the 
] defendant before the consideration was filled 
I in, and imperfect in form, when coupled with 

the admission of the defendant that the con
sideration, whatever it was. was to be placed 

! to the credit of the said uote, is a •‘reconnais- 
] sauce par écrit” at the uate of the transfer,
1 and sufficient to interrupt prescription. The 
i oath alone of one defendant is in itself enough 
: to interrupt prescription. While it requires 
i a new promise to pay, clearly expressed, to 
| renounce a prescription acquired, the sole ac- 
I knowledgment of a debt is sufficient to inter- 
! rupt proscription, while running. Bank of 
I Ottawa v. McLean, Q. R. 2(1 8. C. 27.

Promissory Note — Covenant in mort- 
j gage—Foreign lands — Sealed instrument— 

Foreign law—Foreign judgment—Jurisdiction 
—Defendant resident in territories—Subject 
of foreign state—Allegiance — Natural jus- 

1 lice—Purchase by mortgagee at judicial sale. 
1 Dakota Lumber Co. v. Rinderknecht (N.W. 

T.), 1 W. L. R. 481. 2 W. L. It. 86. 276.

Promissory Note — Joint Vote—Statute 
| of Limitations—Payments bu one Maker— 
I Agency—Evidence of—Cost#.]—Action upon 

a joipt promissory note made by W. W. 
(ireenwood. deceased, and his wife, defendant 
Mary J. Greenwood. The defence chiefly re
lied upon was that of tlie Statute, of Limi
tations, in reply to which plaintiff prqved 
several payments on account by W. W. Green
wood within six years of the commencement 
of the action, and plaintiff sought to estab
lish that these payments were out of money 
to which defendant Mary J. Greenwood was 
entitled, and were made by her husband with 
her authority :—Held, that the evidence fell 
short of establishing either that the pay
ments or any of them were made out of the 
wife's money with her knowledge and con
sent. or that In making any of the payments 
the husband was acting as her agent. The 
fact that the husband ltad général authority 
to collect certain assets belonging to the 
wife, and was allowed by her to apply the 
same either for his own benefit or for hers 
as he saw tit, would not constitute him her
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agent so that by payments (out of the money 
so collected) on account of the note he could 
either continue or renew her liability upon 
a joint note which but for such payments 
would be barred by the Statute of Limita
tions. Payments made by one of two joint 
makers will not take the case out of the 
statute as against the other unless made ex
pressly as his agent and bv his authority : 
Creighton v. Allen. 26 U. C. R. 627. See also 
Paxton v. Smith. 18 O. R. 178. While the 
husband did make collections for the wife 
and did not account to her fully for the same, 
there is no evidence that any part of such 
collections was ever specifically applied by 
him upon the note. It was clear that, if he 
did so apply the money, it was without her 
knowledge or express <-onsent. While this 
note was outstanding the husband caused to 
be onve.ved to the wife several parcels of in- 
cumbered real estate, the equity of redemp
tion in which would have been available in 
his hands to pay plaintiff. The action as 
against defendant .Wary J. Greenwood, dis
missed. llarrit v. Greenwood, 4 0. W. It. 
140, 25 Occ. N. 72. 9 O. L. It. 25.

Promissory Note—Lien on land—Right 
to redeem—Tender—Sale — Confirmation— 
Costs. Re Uardaker (N.W.T.I, 1 W. L. It. 
161.

Promissory Note—Payment on account 
—Conflict as to source of payment—Evidence 
—Inference. Gerolamy v. Cameron, 6 O. W. 
R. 425.

Promissory Notes — Commencement of 
statute—Absence of defendant from province 
—Return. Moore v. Batch, 1 O. W. R. H24.

Promissory Note — Commencement of 
Statutory Period.]—The last day of grace up
on a promissory note was the 19th Septem
ber, 1894. on which day it was presented for 
payment and dishonoured : —, Jleld, that an 
action thereon begun on the 19th September. 
1900, was one day too late to save the Sta
tute of Limitations. Sinclair v. Robson, 16 
U. C. R. 211. followed in preference to Ken 
nedy v. Thomas. I l«*4l 2 Q. B. 77)9. Bank 
of Toronto v. Me Bean, 21 Occ. N. 44.

Sale of Goods — Aotiu to Set oxide— 
Period Allotted for—Pleading—Cost#.]—An 
action to set aside a contract for the sale of 
machines, begun more than a year after the 
making of the contract, cannot l>e maintained 
in face of art. 1530. C. C.: but. if the de
fendant does not set up this ground until 
the hearing, after having specially pleaded 
that the machines wvre good and such as 
were warranted to do the work for which 
they were sold, which has not been estab
lished. the purchaser having on the contrary 
proved that they were worth nothing, the 
defendant, while successful in having the ac
tion dismissed, will nevertheless be ordered, 
on account of his pleading, to pay the costs 
of his trial, including witnesses." etc. Val- 
liire v. Patent Development and Manufactur
ing Co., Q. R. 21 8. C. 826.

Simple Contract Debt—Convection into 
Specialty Debt—Payment or Acknowledgment 
of Debt — Evidence of.] — Two promissory 
notes payable to a bank not having been paid, 
a trust deed was entered into, to which the 
defendant, the maker of the notes, the de
fendant’s father, an agent of the bank ns

trustee, and the bank itaelf. were parties. 
The deed recited the defendant's indeho-dm-ss 
to the bank and also to his father, and that 
the father held certain lands as security 
therefor, and the father thereby conveyed the 
same to the trustee as security, in th. first 
place for his indebtedness, and then for that 
of the bank, power being given to the trustee 
to sell the lauds on one month's default in 
payment and notice in writing of the trustee s 
intention to sell. The deed contained an ac
knowledgment by the dfefendau; of his indebt
edness, but there was no covenant by him to 
pay the same. In 1893, on the bank pressing 
for payment, deeds of release were executed 
by the defendant and the other heirs and next 
of kin of the father, who was then dead, on 
the understanding that the father's debt had 
been paid, whereby, after referring to tla- 
recitals in the deed of 1884, and n-riting that 
the releases were given to save the expense 
of a sale, they released to the bank all their 
interest in the said lands, and subsequently 
$5,500 was realised by the bank from u Nile 
of a portion of the lands or the timber there 
on :—Held, that the effect of the deed of 
1884 was not to convert the debt into a 
specialty debt, nor did the reference to the 
recitals in a deed of 1884 or the deed of 18$«3 
so incorporate them in the latter as to amount 
to an acknowledgment of the debt : nor did 
such deed operate ns a transfer or assignment 
of the interest, if any, which the defendant 
had in his father's estate, as one of his per
sonal representatives ; nor did the receipt by 
the bonk of the $5,500 constitute a payment 
by the defendant on account of the debt ; so 
that no bar was created by the running of 
tin Statute of Limitations, and it could, 
therefore, be validly set up by the defendant 
as a defence to an action brought by the bank 
in 1902; Maclennan, J.A., dissenting. Judg
ment in 2 O. YV. R. 832, affirmed. Bank of 
Montreal v. Lingham. 24 Occ. N. 123, 7 0. L. 
It. 164, 3 O. W. R. 182.

LIQUIDATION.

See Bankruptcy and Insolvency.

LIQUIDATOR.

See Company—Discovery— Partnership — 
Prohibition

LIQUOR ACT OF MANITOBA.

See Constitutional Law.

LIQUOR ACT OF ONTARIO.
Conviction — Removal by Certiorari — 

Commitment—Invalidity—Amendment — Act 
Relating to Juatice»—Irregularitie*—Some» 
Sentence—Adjudication—Fine.] —The defend- 
ant was convicted on the 3rd February. It#»- 
before a Judge designated under s. 91 of tne 
Ontario Liquor Act. 1902, of an illegal act 
within the meaning of that section, and was 
sentenetd to be imprisoned for one year ana
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to pay a penalty of $400. On the same day 
» warrant was issued by the Judge committing 
the defendant to gaol in pursuance cf the 
conviction, and under this warrant he was 
arrested and lodged in gaol. On the 30th 
January. 1003, a writ of certiorari was issued 
to the Judge and a County frown attorney 
commanding them to send to the High Court 
of Justice all summonses, proceedings, etc., 
hud before the Judge against the defendant 
and two others. This was served on the 
Judge on the 2nd February, before the date 
of the conviction and l>efore the issue of the 
warrant :—Held, that the proceedings against 
the defendant were removed from the Court 
below by the issue and service of the certi
orari. and that the subsequent proceedings 
were void. By 2 Edw. VII. c. 12, s. 15 (O.), 
the provisions of the Criminal Code respecting 
amendment of proceedings before justices of 
the peiico are made applicable to all cases of 
pros, -utious under Provincial Acts:—Held, 
not ti apply to proceedings under the Liquor 
Act. 1902. Semble, that, in a conviction of 
this kind, it was no objection, on habeas cor
pus, that the name of the informant did not 
appear, nor that the prisoner was prosecuted 
under the name of “ Foster." whereas his 
name was “ Forster." Semble, also, that 
there whs a sufficient sentence and adjudica
tion. although the particular language which 
might have been necessary in n conviction by 
a magistrate was not made use of in the re
cord of the proceedings; but. at all events, 
there was no reason why the sentence of im
prisonment should not stand good, even if 
the adjudication of the fine were objectionable. 
Htt v. Footer, 23 <>cc. N. 228, 5 O. L. R. 
«24, 2 O. W. R. 312.

Procuring Personation of Voter —
Ontario Flection Act. 1902, ss. 167, 168— 
Procuring Fer»on to Vote Knowing that he 
Im no Right. |—The defendant was convicted 
of having unlawfully induced and procured 
another person to vote at a certain polling 
place on a certain day, upon the question of 
bringing into force the Ontario Liquor Act, 
1902, well knowing that such other person 
had no right to vote at the said time and 
Place upon the said question :—Held, that the 
conviction was justified under s. 168 of the 
Ontario Election Act, It. S. O. 1807 c. 9 
(made applicable by s. 01 of the Liquor Act), 
although the evidence shewed that the defend
ant's offence consisted in inducing one It., 
who was himself a voter, but had no vote at 
«he polling place mentioned, to personate a 
voter at such pulling place. Section 107 (1) 
makes the counselling or procuring of person
ation a corrupt practice, but does not provide 
a punishment ; and s. 168 is in terms wide 
enough to cover the offence. Rex v. Coulter, 
ggOcc. Y 280, 6 O. L. R. 114, 2 O. W. R.

Referendum -Toting—Corrupt Practice» 
Place of Trial — Jury — Conviction—Sen

dee—Imprison ment—Penalty—Costs—Form 
Conviction—Habeas Corpus—Warrant of 

tomw.frnrnf.i_TV provisions of s.-ss. (2) 
°* 8- 01 of the Ontario Liquor Act, 

.u a8?' ,amP}itications of the provisions of 
JL. i ”110 .Election Act which are incor
porated m the Liquor Act ; and the Judge 
'appointed under s. 91 (41 in this case did 

* eüCP > Powers in sentencing the 
wbom hp found guilty of persona- 

n, to one year's imprisonment in addition 
to lue payment of n penalty of $400 and costs.

The jurisdiction is to try at any place in 
Ontario, and, it appearing in the order of 
conviction that the trial was held under the 
Act, and that the offence was committed at 
the city of Toronto, and the prisoner being 
sentenced to be imprisoned in the common

Çiol of the county of York, at the city of 
oronto. the order shewed jurisdiction, al

though it did not specify that place of trial. 
It was immaterial that the order of conviction 
was intituled in the High Court of Justice, 
aud that it did not shew the informer's name, 
the County Crown Attorney of the county or 
York being shewn to bê the prosecutor. Nor 
was it material that the date of the offence 
was not shewn, the time for conviction not 
being limited by statute. The prisoner was 
in custody under an order for his imprison
ment for one year. In addition to this he 
was ordered to pay a penalty of $400 and 
costs within thirty days, and in default to 
imprisonment for three months unless sooner 
paid :—Held that upon habeas corpus pro
ceedings within the year, the objections that 
the costs were not ascertained or stated in 
the order, and that the warrant of commit
ment erroneously stated that the time for 
payment of the penalty and costs had ex
pired. could not be considered, but the right 
should be reserved to the prisoner to apply 
again for his discharge at the expiration of 
the year. The amount of the costs should 
have been fixed by the Judge and inserted 
in the order, instead of being left to be ascer
tained by a taxing officer. Rex v. Carlisle, 
23 Oc<. N. 321. 6 O. L. R. 718, 2 O. W. 
R. 906.

Sec Constitutional Law—Mandamus.

LIQUOR LICENSE ACT.

I. British Columbia, 018.
II. Manitoba. 010.

III. New Brunswick, 910.
IV’. North-West Territories. 020. 
V. Nova Scotia, 922.

VI. Ontario, 024.
VII. Quebec. 027.

I. British Columbia.
Wholesale License—Alien — Mandamus 

— C haifpc in Membership of Licensing 
Hoard.]—The Vancouver licensing board re
fused to consider an application for a whole
sale liquor license because the applicant was 
a Japanese. An application for a mandamus 
was refust d by a Judge. Applicant appealed 
to the full Court, and at the time of hearing 
of the appeal the personnel of the board had 
been changed :—Held, that the board should 
have considered the application regardless of 
the fact that he was a Japanese, but, as the 
personnel of the board had been changed, no 
order would be made. In re Kanamura, 10 
B. C. R. 364.

Wholesale License—“ Person "—Firm— 
Statutes.] — Unless specially provided, the 
word “ person " does not include a firm ; and 
s. 171, s.-s. 4, of the Municipal Clauses Act, 
authorizing the issue of wholesale liquor
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licenses and to levy fees therefor from any 
" person," etc., does not include a tirrn. In 
rc It ah Yun Co., 11 B. O. R. 154.

II. Manitoba.

Local Option By-law — Changea in 
Same and Boundaries of Municipality—Man
damus—By-laiv in Part Bad.]—The Act 63 
V. c. 52, assented to 31st March, 181NI, making 
changes in names and boundaries of the muni- i 
eipalities into which the province was divided, I 
provided, by s. 81, that if, in any of the terri
tory changed ns to its municipal situation : 
by the provisions of the Act, a by-law under 
the local option clauses of the Liquor License 
Act should be in force at the time of the j 
coming into force of the Act. such by-law 
should continue to affect such territory as if j 
the Act had not been passed. The village of ! 
Napinka was in 18!K) part of the rural muni- | 
cipnlity of Brenda, in which a local option by- I 
law had been passed forbidding the receiving I 
of anj money for licensee under the Liquor 
License Act : but, by 58 V. c. 86, the village 
became part of the newly created municipality | 
of Winchester, and again in 1800 it was made ' 
part of a municipality then created under 
the old name of Brenda :—Held, that The ; 
local option by-law was still in force in that j 
village, notwithstanding the changes in name 1 
and boundaries of the municipalities referred :
to. Doyle v, Dufferin, 8 Man. I. B. 286, 
followed. Held, also, that the by-law was i 
valid, although it contained an additional j 
provision unauthorized by the statute, pur- j 
IKirting to prohibit the granting of any j 
licenses within the limits of the municipality. | 
The King v. The Fishermen of Faversham, 8 j
T. It. 352, The King v. Bumstead, 2 It. & Ad. 
ODD, and Re Fennell and Guelph, 24 U. C. ,
U. 238, followed. Application for mandamus ; 
to license commissioners to grant a license to 
sell liquor in Napinka refused without costs. - 
Rex v. License Commissioners fur License 
District So. 1. In re Anderson, 23 Occ. N. ! 
270, 14 Man. L. It. 535.

III. New Brunswick.

Certiorari — Conviction — Improper \ 
Arrest.J—The fact that the defendant was ( 
arrested and brought before the magistrate |
who made the conviction, by a constable who 
was not qualified as required by C. H. X B. j 
e. 99, a. 69, is no ground for a certiorari 
under the Liquor License Act. 185MI. The 
improper arrest does not go to the jurisdic
tion of the convicting magistrate. Ex ». 
Qibbcrson, 34 N. B. Reps. 538.

Conviction—Minute—Period of Imprison
ment—Seizure of Liquor—Disposal of Pro
ceeds.]/—A conviction will not be quashed 
because the minute awarded an imprisonment 
of thirty flays, while the section of the Act 
under which the conviction was made limited 
the tiue of imprisonment to one month. Un
der 00 V. c. 0, s. 12 (N. B.), it is not neces
sary for the magistrate to specify in hi< order 
any particular public hospital in which the 
proceeds derived from the sale of liquor 
seized by reason of its being illegally kept for 
sale, are to lie paid. Rex v. McQuamc. Ex 
p. Rogers, 30 X. B. Reps. 31).

Wholesale License -Special Meeting „f 
Commissioners -Absence of Sotic Revoca
tion.]—A wholesale license to sell liquor, 
granted under the Liquor License Act, Ink;. 
at a special meeting of the license commis 
sioners held after the regular meeting lor the 
issue of licenses, when a license was refused 
to the applicant, and the license for the pre
vious year was extended to the 1st August 
then next, of which •~io-i i.ii meeting 
had been published, and no proof on oath of 
any sjiecial grounds why the license should is
sue had been shewn, and the commissioners 
had refused to hear evidence in proof of ob
jections to the license being granted, is ; 
license issued contrary to the provisions of 
the Act, and should he revoked <m au appli
cation to a Judge under s. 31. Miles v. 
Royers. 36 N. B. Reps. 345.

IV. North-WEST Territories.

Conviction- Appeal—Condition P rendent 
—Affidavit—Validity of Territorial Ordinanc 
Requiring.]—A Territorial Ordinance enact 
ing that no appeal shall lie from a conviction 
under the Liquor License Ordinance, unless 
the appellant shall, within the time limited for 
giving notice of appeal, make an affidavit 
lie fore the convicting justice that he did not. 
by himself or otherwise, commit the offence, 
is not ultra vires of the Legislative Assembly. 
The omission to make such affidavit within 
the time prescribed is fatal to the jurisdic
tion of the Court to which the appeal is 
given, and is an omission which cannot lie 
waived so as to confer jurisdiction. Cavan- 
agh v. Mcltmoyle, 6 Terr. L. R. 235.

Conviction Appeal — Forain — Contra
vention of Ordinance by Agent—Pres inn pi inn 
—Intra Vire»—Forfeiture of License.]—No
tice having been given of an appeal from a 
conviction or an infraction of the Liquor 
License Ordinance (a consequence of which 
conviction was a forfeiture of the license of 
the person convicted), to “the presiding 
Judge sitting without a jury at the sittings of 
the Supreme Court for the Judicial District 
of Western Assinlboia, to be holden at the 
town of Regina, on Tuesday, the 25th day "f 
March, 11)02." the Attorney-General applied 
to a Judge under Ordinance 1G|H. c.
I amending the Liquor License Ordinance), s. 
21, s.-s. 3, to expedite the hearing Held, 
that the appeal was to the Supreme Court for 
the Judicial District named, generally, and 
not merely to a Court coming into existence 
only on the day mentioned, and that a Judge 
had jurisdiction to hear the application. 
Held, on the hearing of the appeal, that s. W 
s.-s. 5, of the Liquor License ordinance (de
claring that a contravention by a servant or 
agent shall lie presumed to he the act of tne 
licensee) was intra vires, although the effect 
might he to Inflict Imprisonment i on non
payment of fine) upon a person who bad not 
personally violated the Ordinance Held. 
also, that forfeiture of license results unaei 
s. 82 from n second or any subsequent offence 
against s. 64, notwithstanding thin the con
victions occurred in different licensing years. 
Rex v. McLeod, 5 Terr. L. R. 245.

Conviction—Appeal— v /®f
la vit — Statute — Jurisdiction of LcQwatm 
Assembly.]—Section 2 of c. 32 of Ordinance#
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of 1900, amending the Liquor License Ordi- 
, (c, O, !s'-’s 1 89), requires that a 

sp.rial affidavit of the party appealing shall I
transmit ted with the conviction to the | 

Court to which tip* appeal is given :—Held, | 
against the contentions (1) that this provi- , 
<ion is applicable only where the appeal is . 
based on a denial of the facts established in ; 
evidence, and not where a question of law 
arising on such facts is involved ; and (2) ! 
that the provision is ultra vires of th<‘ legis
lative Assembly of the Territories—that there ■ 
was no Jurisdiction t<> entertain an apptal 
where this provision had not been complied ' 
with, Rex v. McLeod, 4 Terr. L. It. 513.

Conviction for Illegal Sale of Liquor
— Motion to quash — Penalty less than pre
scribed — Invalidity — Saving enactment — i 
Criminal Code, s. 896—Application of condi
tions—Appeal. Hex v. Hostyn (N.W.T.), 1 I 
W. L K. 113.

Conviction — Jurisdiction—Single Justice 
of the Peace—' May ”—Criminal Code.] — | 
The Liquor License Ordinance (No. IS of | 
1891-92) provides by s. 1U5 that "all infor
mations or complaints for prosecution of any 
offence against this Ordlnnace, except as 
herein specially provided, shall be laid or 
made before a justice of the peace," and by s. 
106, that “ such prosecution may be brought 
for hearing and determination before any 
two justices of the peace." The Criminal 
Code, part LV111. (Summary Convictions), 
which has been made applicable to summary 
proceedings under the Liquor License Ordi
nance, provides (s. 842) that " every com
plaint and information shall be heard, tried, 
determined and adjudged by cue justice or 
two or more justices us directed by the Act 
or law upon which the complaint or informa
tion is framed or by any other Act or law in 
that iiehalf,” and that, “ if there is no such 
direction in any Act or law then the com
plaint or information may b < heard, tried, 
determined and adjudged by one justice — 
Held, on an appeal from n conviction, that s. 
196 constituted a "direction” that prose
cutions should be heard, etc., before two jus
tices of the peace, and that, therefore, one 

no ju ledietion to convict, except 
in the certain cases specially provided for in 
the Ordinance. Regina v. Wilson, 2 Terr. L. 
B. 7U.

Conviction—Prohibited Hours—Proof of 
Liquor License,] — A conviction under the 
Liquor License Ordinance against a hotel- 
keeper, for allowing his bar to be open during 
prohibited hours, is invalid, if the informant 
does not allege, nor is proof made, that the 
accused held a liquor license for the hotel 
premises. I leg in a y. Henderson, 4 Terr. L. 
K. 146; Regina v. Davidson, 21 Oec. N. 98.

Conviction—Supplying Liquor to Inter• 
atet—Forfeiture of License—Appeal—Stay of 
Proceedings.]—Held, that where a licensee is 
convicted under s. 122 (3) of the Liquor 
License Ordinance, of supplying liquor to an 
interdicted person, with n knowledge of such 
interdiction, the effect of such conviction 
being that “ his license shall be forfeited.” 
an appeal from such conviction is a stay of 
Proceedings and suspends all the consequences 
of the conviction, including the forfeiture of 
LB 3*"' Shningtan v. Colbourne, 4 Terr.

Selling Liquor in Forbidden Houses
— Proof of License.] — Upon a charge of 
having had a bar-room open and sold liquor 
during prohibited hours the prosecution must 
either allege or prove that the defendant was 
a licensee. Regina v. Davidson, 21 Occ. N. 
U8, 4 Terr. L. It. 425.

V. Nova Scotia.

Conviction—Certiorari—Affidavit — Con
stitutional Law.]—The judgment in 31 N. S. 
Reps. 436 vacating an order for a certiorari 
to remove a conviction against the appellant 
under the Nova Scotia Liquor License Act, 
on the ground that the affidavit required by 
s. 117 had not been produced on the applica
tion for the certiorari, was affirmed for the 
reasons given in the Court below, G Wynne,

I J., dissenting. Bigelow v. The Queen, 31 S. 
C. R. 128.

Conviction — Sale of Liquor — Place of 
I Sale—Evidence,]—The defendant's clerk re

ceived, at Truro, N.S., an order, addressed to 
Bigelow & Hood, .Ad., Halifax, for one bottle 

j of whiskey. The order was sent to Halifax, 
i and was returned the following day, indorsed 
! “ Deliver this order from our Truro ware- 
! house, and charge," etc. Bigelow & Hood 
| rented from the defendant, who was president 
! of the company, premises at Truro, which 
j they used ns a bonded warehouse ; but the 
| evidence shewed that the order in question 
' was filled, not from the bonded warehouse.

but from an open oaae In the defendant's 
j cellar, which was kept there for that purpose,
: and that the money received by the clerk was 
] put in the defendant’s till, and a memorandum 

of it entered in the cash book, as a sale :— 
Held, that the evidence shewed a sale, by the 

! defendant, in Truro. Hex v. Bigelow, 30 N.
! 8. Reps. 550.
I Conviction — Third Offence — Proof of 

Previous Convictions — Procedure before 
Magistrate.] — Previous convictions may be 
used as evidence upon which to base a con- 

l viction for a third offence against the provi- 
i sions of the Liquor License Act, as often 

as such offence is charged and proved. It 
is not now necessary, under the statute (s. 
131 ) to ask the defendant whether he has 

| been previously convicted, unless he is 
present in person. Where at the conclusion 

j of each of several cases tried before him, the 
; magistrate decided to convict, but. at the in

stance of the defendant's counsel, refrained 
i from imifosing sentence and drawing up the 
; formal conviction, until the County Court 

Judge should have decided a question, raised 
I on the trial, as to the use of previous cou- 
I viciions ;—Held, that the magistrate was not 
| precluded from proceeding with the couvic- 
; tions at a later stage. The Queen v. Mc- 

Berney, 21) N. S. Reps. 327, distinguished.
1 Rex v. Bigelow, 36 N. 8. Reps. 554.

Offence - Time of Committing — Informa- 
I tion—Conviction—Warrant of Commitment 

—Discharge.]—To an order in the nature of 
a habeas corpus for the discharge of the de- 

I fendant, a prisoner confined in the common 
gaol at II.. the gaoler returned a warrant 
signed by the stipendiary magistrate for the 
county of IL. reciting a conviction under the 
Liquor License Act made against the defend
ant “ for that he, the said L. B., within the-
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space of six mouths last past, and previous to 
the informal ion herein, which information 
is dated and laid ou the 22nd day of April, A,
J ». 1004, did Mil Uqaor by retail without the li
cense therefor by law required," etc. : —Held, 
that the defendant was entitled to his dis
charge, it not appearing fom the warrant that 
the offence charged was committed within six 
months before the laying of the information. 
Re* v. B ou til Her, 24 Occ. N. 240.

Prosecution—Witness for Defence—Votn- 
•olMuy Attendance Fees iTaHWMeften ef 
Magistrate■—Habeas Corpus.]—On a prosecu
tion before the stipendiary magistrate for the 
i it y of Halifax, for a violation of the Ldquot 
License Act, proof was given of service of a 
summons on M., who it WBS assortmI. was a 
material witness for the defendant, but with
out tendering witness fees, and an application 
was made to the magistrate for a warrant to 
compel the attendance of the witness, the 
fees being at the same time tendered to the 
magistrate. The application was refused on 
the sole ground that fees were not tendered 
in the first instance to the witness, and the 
trial was proceeded with, and the defendant 
convicted. On application for a writ of 
habeas corpus:—Held, Weatherbe, J., dissent
ing, that the question whether, in a case un
der the Liquor License Act the witness could 
be compelled to attend, or the party was en
titled to a warrant, unless the fees had been 
paid, was open to debate, but that, even if 
the decision of the stipendiary magistrate was 
erroneous, it could not be reviewed upon 
habeas corpus ; and the application must be 
dismissed. Rex v. Clements, 34 N. 8. Iteps. 
443.

Sale by Agent — Conviction—Service of 
Minute—Burden of Proof—Occupant.]—The 
Liquor License Act, R. 8. N. 8. 1900 c. 100, 
s. Ill, provides that . " the occupant of any | 
house, shop, room, or other place in which any ! 
sale has taken place, shall be personally lia
ble to the penalty, notwithstanding such sale 
was made by some other person who cannot 
lie proved to have so acted under or by direc
tion of such occupant —Held, that the de
fendant was properly convicted for sales made 
by his son, who lived with him in a house 
occupied by the defendant and his family. 
Per Ritchie, J., that the service, upon the 
persons convicted, of an incorrect copy of the 
minute of conviction, followed by service of 
a correct one, would not invalidate the pro
ceedings, or prevent the magistrate from pre
paring a conviction in accordance with the 
original minute made by him, and issuing pro
cess to enforce the penalty or imprisonment. 
Per (irahnm, E.J., that the son living with 
his father was a person “ suffered to be or 
remain ” on the premises within the meaning 
of the Act, s. Ill, s.-s, 2; that the burden 
was on the defendant of proving that the sales | 
were made without his authority ; and that j 
the defendant was an “ occupant ” within the 
meaning of the Act. Rex V. Conrod, 35 N. 8. 
Reps. 70.

Summary Conviction—Evidence—Third 
Offence — Proof of Previous Convictions — 
Trial on Three Separate Charges—Evidence 
in One Affecting Decisions in Others.]—Mo
tion to quash three convictions for offences 
against the Liquor License Act, R. 8. N. 8. 
c. 100, all being convictions for a third offence 
committed on different days. It was con
tended that the previous convictions could not

U‘ used more than once as evidence if pr. 
vious offences for the purpose of convicting 
the defendant a third time :—Held, that such 
previous convictions may lie used ns evidence 
on which to base convictions for a third 
offence as often as one is charged and proved. 
It was also urged that, the defendant being 
liefore the magistrate charged with three sepa
rate offences, the magistrate should disuse „t 
one first before entering upon the trial of the 

; others : Regina v. McBuruey, 21» N. 8. Heps. 
327. The magistrate and the prosecutor's 
counsel produced affidavits shewing that the 
magistrate decided to convict at the conclu
sion of tbe evidence in each case, and that he 
simply refrained from imposing the lentern
and drawing up the ton.............. tion. The
magistrate also stated in his affidavit that lie 
was not influenced by the evidem •• in on» 
case in making up his judgment in the other: 
—Held, that Regina v. McBurnev was not, 
Wherefore, applicable. Rex v. Bigelow. 24 
Occ. N. 141.

Witness—Conviction for Hon-attendance 
—Proof of Tender of Witness Fees.]—The 
defendant was summoned to appear as a wit
ness on behalf of the prosecution at the trial 
<>f a complaint under the Llqooi I Act 
R. S. X. 8. 1000 e. 100. He did not appear, 
and afterwards a summons was issued re
quiring him to appear to answer to the 
charge of refusing or neglecting to attend 
as a witness. He appeared, and, after hear
ing evidence in support of the charge, the 
justices convicted the defendant, and imposed 

i a fine of $5 and costs :—Held, setting aside 
| the conviction with costs, that the defendant 
I could not lie made liable for the penalty 
j imposed by the Act, s. ltil (2), in the absence 
! of proof that the proper fees were tendered 

to him before he was required to give evi
dence. Rex v. Chisholm, 35 X. 8. Iteps. 505.

VI. Ontario.
Conviction -Third Offence —Evidence of 

Previous Convictions—Improper Reception— 
Subsequent Deletion.]—A conviction of the 
defendant for a third offence against the 
Liquor License Act, It. 8. O. 18117 e. 245, 
was quashed, on the ground that the convict
ing magistrate had improperly admitted evi
dence of previous convictions before the deter
mination of the defendant's guilt upon the 
charge against him of a third offence, con
trary to s. 101 of the Act. Regina v. Edgar, 
15 O. R. 142, approved. Dictum of Armour, 
C.J., in Regina v. Brown, 16 O. it. 4), 48, 
disapproved :—Held, also, that the jurisdiction 
of the magistrate was gone when lie admitted 
the improper evidence and his competence was 
not restored by its deletion. Rex v. A «r*e, 
24 Occ. N. 222, 7 O. L. It. 418, 3 <». " « 
224,

Conviction—President of Club—Keeping 
Liquor for Sdle—R. S. O. e. »»- 50, oS 
— Intro Vires—Penalty.]—Where intoxica
ting liquor was kept by the president of an 
incorporated whist club in the club’s room 
for intended consumption by the members 
of the club, and was in fact consumed ana 
paid for by them, although neither the club 
nor any member of it was licensed under tne 
Liquor License Act:—Held, having regard 
to the provisions of s. 53 of the Act, that tne 
defendant should lie convicted of a violation
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of g 50. The provisions of 8. 53 art* intrn 
vire, of the* legislature of Ontario. Section 
sti ami not *. 72, provides the penalty appli
cable to such a case us this. Regina v. 
Light*une. 21 Occ. N. 241.

Delivery of Intoxicating Liquor to 
Person after Notice—Licensed seller — 
Service of notice on barman—Sufficiency — 
Damages---Costs — Notice coming to know
ledge of seller. Middleton v. Coffey, 5 O. 
W. R. 18. m

Execution—Fieri Facias ■— Liquor Li
cense—Assignment of—Covenant by Lessee 
to Re-assign License.]—A license under the 
Liquor License Act cannot be seized by a 
sheriff under a writ of tieri facias. The piece 
of paper upon which it is printed and written 
ceases to je eeizable ns an ordinary chattel 
when it is converted into such a license. The 
right to sell liquor at a particular place un
der such a license is a personal one, and is 
not assignable by the holder of it unless he 
obtain the consents and comply with the con
ditions of s. 37 of the Liquor License Act. 
R. 8. O. c. 246. A covenant in the lease of 
an hotel by the lessee, that at the expiration 
of the lease he will assign to the lessor the 
license, if any, then held by him, is not a 
covenant binding upon the assignee of the 
term as such. It is a merely personal cov
enant, having nothing to do with the land 
or its tenure. Walsh v. Walper, 22 Occ. N. 
411. 3 0.L K. 158.

Permitting Intoxicating Liquors to 
be Consumed on Unlicensed Premises
—House of public enterto iumeut —Lodging 
house. Rex v. Cretelli, 3 O. W. R. 170.

Powers of License Commissioners—
Resolution Prohibiting Games of Chance in 
Licensed Premises — “ Euchre "—Knowledge 
of Licensee—Conviction—Form — Distress— 
Imprisonment—Costs.]—A hoard of license 
commissioners, under the authority of the 
liquor License Act, K. S. O. 1807 c. 246. 
s. 4. s.-s. 4. passed a resolution “ that no 
gambling or any game of chance whatever 
for gain or amusement or 'or any other pur
pose whatever shall be played about any 
licensed tavern or other house of public en
tertainment . . . or on the premises :”— 
Held. McMahon, J., dissenting, that the pow- 
•rs of the commissioners under s. 4 were 
uut restricted by s. 81, and that the resolu
tion was within their power. Four persons 
played " euchre ” for amusement in a room 
behind the bar of the defendant’s hotel, the 
cards used being the property of one of the 
players, a boarder in the hotel Held, that 
" euchre ” is a game of chance, and that the 
defendant was properly convicted of an infrac
tion of the resolution by reason of the game 
having I>een played in his premises, though 
without his knowledge :—Held, also, that s. 
1U0 of the Act should be read into the re
solution providing for the recovery of the 
hne imposed upon a conviction, and" that the 
direction of the conviction for recovery by 
distress and in default of distress imprison
ment was authorized:—Held, also, that where 
ihe license inspector attends Court as pro- 
•«ciitor he is to be allowed certain expenses 
L? w#y °f costs, as provided in s. Ilf. and 

wan nothing wrong in the amount 
1*4.201 allowed for costs in this case. If 
it were wrong, it was severable, and could

not affect the conviction. Rex v. Laird, 23 
Occ. X. 281, ti O. L. K. 18U, 2 O. W. It. 
0ti7.

Transfer of License—Premise„ to be 
Made Suitable—Powers of Commissioners— 
Injunction — Costs.]—License < ommiseion- 
ers appointed undnr the Ontario Liquor Li
cense Act have no power to say to an appli
cant for a transfer of a livens that, if he 
will put certain premises into a lifable state 
for compliance with the law in the future, 
they will transfer a license to such premises : 
they are entitled to act under the statute 
only with regard to the existing state of 
facts, not to make promises as to the future, 
in such cases. O’C., having no interest in 
the premises proposed to be licensed, and 
having no valid license at all. presented a 
petition to the commissioners for the trans
fer to these premises of a license standing 
in his name for other premises in which he 
had no longer nuy real interest. The com
missioners decided that they would allow the 
transfer of O’fYs license to the new premises 
when they should be made suitable: but be
fore that time arrived O’C., whose fitness 
for the transfer was one of the subjects of 
the i>etition, had ceased to have any interesv 
in the matter, and was allowed to make over 
his right to K., who in this way escaped 
the necessity of obtaining the certificate of 
the ratepayers ns to his fitness :—Held, that 
this was illegal, and if the plaintiff had asked 
promptly for an injunction to prevent O’C.. 
when he had no valid license and no interest 
in the new premises, from obtaining rights 
by asserting that he had. he might have ob
tained some relief : but at the trial it was too 
late to interfere, for K. had obtained rights

im ii onU mot i" Interfered with in hie 
absence, and the license commissioners whose 
conduct was in question had ceased to hold 
office :—Held. also, that an offer made by the 
defendants to submit the question of the costs 
of the action to be disposed of in Chambers 
should have been accepted by the plaintiff, 
and, as it was not. the plaintiff was not en
titled in "-sis against 0*0.; and the license
commissioners should not have costs against 
the plaintiff. East v. O'Connor, 21 Occ. 
N. 498, 2 O. L. R. 355.

Transfer of License to New Pre
mises Notice—Report of Inspector — In
junction. Stephens v. O'Connor, 1 O. W. 
R. 241.

Will—Devise of Hotel Premises to Widow
—Benefit of Children-----Division of Income
—Transfer of License to Widow—Creditors 
—Receiver.]—A testator by his will devised 
hotel premises to his wife during her widow
hood, for the hwcAt of herself and four 
children, the income to he applied for their 
support and mai itenance until the children 
became of age, and in case of daughters until 
marriage. On the widow marrying, the
property was to -■> i<> children, the widow
being paid $1,001). On the testator's death 
in 1800, the widow applied to the license 
commissioners and obtained a transfer of the 
license to her for the remainder of the year : 
and for the subsequent years until 1000 the 
license was granted to her, she carrying on 
the business and maintaining herself and the 
children thereout, no money of the estate 
going into the business:—Held, that, after 
the testator’s death, the license and good
will of the hotel business belonged to the
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widow personally, and formed no part of his 
•state: end apart therefrom the Income was 
divisible amongst the widow and children as 
in Allen v. Furness, 20 A. It. 34 :—Held, 
also, that creditors of the widow were entitled 
to attach the widow’s interest in the pro
perty. which could be reached by the ap
pointment of a receiver. Taylor v. Macfar- 
Une. 22 Occ. X. 325, 4 O. L. U. 230. 1 O. 
W. R. 283.

VII. Quebec.

Confirmation of Licensee — Necessity 
for Soticc—Imperative Statute.]—The Liquor j 
License Act of Queliec requiring on the part of j 
a municipal council, at the time of the con
firmation of certificates of license, a prelim
inary notice, is imperative and of public ' 
order, and the absence of such notice will j 
justify any one interested in demanding the | 
setting aside of the confirmation of such cer- j 
tificate within the time and in the manner j 
indicated by the Municipal (.’ode. Village \ 
of Plessisville v. M off et, Q. It. 12 K. B. j 
411.

Conviction — Payment of Conta — Sua- 
pended Sentence—J/«adtifMM».]—In a prose
cution under the Quebec License Act, 03 V. 
c. 12, in which the defendant pleaded guilty, 
a judgment by the magistrate susjiending 
sentence on payment of costs, is illegal and 
ultra vires. Had the magistrate merely sus
pended sentence, a writ of mandamus would 
lie against him ordering him to proceed to 
adjudicate under s.-s. 3 of Art. 002, C. 1*. 
Lambe v. Lafontaine, Q. It. 20 S. 0, 132.

Conviction — Sentence—Changing—Pay
ment of Coats only—Certiorari. ]—Under the 
Liquor License Act of Quebec a Judge has 
no discretion to change his sentence for the 
offence of keeping liquors for sale without 
license into a sentence imposing payment 
of costs only, and a certiorari will be granted 
to remove a conviction so drawn up. Lambe 
v. Dcsnoyers. 6 Q. I*. It. 430.

License Commissioners Prohibition to 
—Deposit — Absence of—Preliminary Ex
ception—(/rant of License—Discretion — Op
position— Petitions—Enquête.] — 1. The nb- I 
sence of the deposit required by law with the j 
application for a writ of certiorari or pro- i 
hibition should be pleaded by preliminary I 
exception. 2. License commissioners, nl- j 
though not among the inferior courts men- I 
tioned in Arts. 50, 63, <14. and 65, have duties j 
of a judicial character which, on proper oc
casion. subject them to the superintending 
authority of the Sujierior Court : and 
the proper remedy is a writ of prohibi
tion. 3. The only proof required, or admissi
ble, on a writ of prohibition against the 
license commissioners is such as would go
in establish want or excess of jurisdiction.
4. When Art. 830, R.8.Q., may be invoked, 
fhe license commissioners can no longer grant 
a license as a matter of discretion: but their 
judgment is none the less final as to whether 
majority oppositions, or two previous opposi
tions. really exist. 5. The refusal of the com
missioners to re-open the enquPte after 
loth parties had formally declared their 
respective enquêtes closed is not suffi
cient to support a writ of prohibition. 
6. The refusal of the commissioners to count 
on the opposition signatures of duly qualified

electors, for the reason that the same persjns 
had also signed in support of the application, 
was a decision on au issue within their juris
diction, and was, moreover, a proper decision. 
Kearney v. Desnoyers, Q. It. 10 8. C. 2711.

License Fee—A mount of—Fees Fin d by 
Munnipul Charters—Conflict.]—The statute 
amending the Liquor License Act of Qu.-Imt. 
54 V. c. 18, which enacts that the municipal 
councils of cities, towns, villages, and other 
municipal local authorities cannot inpiose 
by by-law, resolution, or otherwise it tax, 
impost, or fee, exceeding in any year the sum 
of $50. upon a person holding a license under 
that statute, whether for a confirmation or 
a certificate to obtain the license, or other
wise. for the object for which he possesses 
such license, has not the effect of abrogating 
the provisions of particular charters permit
ting municipal corporations to imiwe a high
er tax. Town of Farnham v. Itoy, Q. R. Ill 
K. It. 237 : Hogan v. City of Montreal, ib. 
251.

Municipal Council—Confirmation of Li
cense — Affidavit — Irregularities — Certi
ficate.]—The function of a municipal council, 
when it is called upon to confirm a certifi
cate for a hotel license, is limited to ex
amining. verifying, and confirming such cer
tificate : and irregularities contained in the 
affidavit of the petitioner, required by Art. 
11 of the License Act of Quebec, do not 
effect the validity of the resolution of the 
council confirming the certificate, such affi
davit being required only for the satisfac
tion of the collector of the revenue of the 
province. 2. It is not necessary that the 
oath required by Art. 21 of the License Act 
should be set forth in writing. Therefore, 
in this -ase, the deponent having actually 
taken the oath before the council in session, 
although an affidavit was prep red of which 
the jurat was signed by the seer, '.iry-trea 
surer, instead of by a member >f the council, 
proof of the authenticity of the signatures 
affixed to the certificate was held to have 
been regularly made. Judgment in lu S. ' 
1(12, affirmed. Duhaime v. Parish of St. 
Francois du Lac, Q. It. 21 8. C. 8H.

Offence — Conviction—Suspended ' 
truer—Quashing.] — A magistrate has no 
discretion to suspend sentence upon conviction 
of .on offence against the Quebec License Law, 
but must impose, the fine therein prescribed ; 
a judgment suspending sentence will be quash
ed on certiorari. Lambe v. Lafontaine, (i (j. 
P. It. 422.

Personal Character of Licenae-Con
viction—Disorderly House—Proof of — ' on- 
firmation of License — Commissioners.] — 
There are objections to the personal charm'- 
ter of a licensee, within the meaning of Art. 
27 of the Queliec Liquor License Act, if six’ 
has been convicted of a violation ol the 
provisions of the Act, and has tolerated dis
orderly conduct in a restaurant for which we 
holds a license, though it is not actually 
kept by her, even if she does not know ot 
such conduct. 2. Proof of such disorder^ 
conduct need not be made according t" 
strict rules of evidence ; it is sufficient it. 
in whatever manner it is made before tne 
license commissioners, it convinces them » 
the existence of disorder. 3. The ln^ns 
commissioner a cannot he forced to '""nra 
the certificate which a person against whom
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»ucb facts have been established to their satis- i 
faction has obtained for a hotel license. I 
Bagenaia v. Uesnoyers, Q. R. 18 8. C. 16.

Sale to Drunkard — Action by Wife- - 
Petition for Authorization—Notice Forbid- 
ding -s'oiej—A married woman does not need 
judicial authorization to ester en justice un
der the provisions of s. 14V of the License | 
Luv of Quebec, 63 V. c. 12. 2. A notice 
forbidding the sale of liquor to the plaintiff’s 
l.isbiinu. not strictly according to the, pro- 
vis oiis of s. 147 of the same Act, is" null 
and of no effect. Faulkner v. Faulkner, 4 
y. P. R. 173.

Sale to Minor—Indirect Sale.]—Article 
91 of the License Act must be interpreted 
nrlcthr. To hold the license holder re
sponsible in law, the sale must be made 
directly to the person under 18 years of age. 
Perl.ru v. Bruin, Q. R. 20 8. C. 530.

LIQUOR TRAFFIC REGULATION 
ACT.

tc Municipal Corporations.

US PENDENS.
Action to Cancel—Contract for Sale of 

Land—Intercat of Vendor—Instalments — 
Notice—Land Registry Act — Declaratory 
Judgment—Cause of Action—Perfecting af
ter Commencement of Action.]—In 1804 u 
husband conveyed certain lands to his wife, 
and from her by writing dated in Octbber. 
1*96 (registered in March, 1897), the plaintiff 
contracted to purchase one parcel of the land ; 
the agreement provided that the purchase j 
money should he paid by instalments, which 
were paid until November, 1898. when the ] 
wife conveyed to the plaintiff and took his 
note in payment of the balance. In August, 
1897, the defendant company commenced an 
action against the wife to set aside the con
veyance to her from her husband as a fraud 
on his creditors, and registered a lis pendens 
on the 24th September, 1897. and by the final 
judgment in that action the wife was directed 
to do all acts necessary to make the lands 
comprised in the impeached conveyance avail
able to satisfy the claims on her husband’s 
estate. The plaintiff on applying to register 
ms title first learned of the action and the 
b» pendens. In an action for cancellation 
of the registry of the lis pendens :—Held, 
that the estate acquired by the conveyance to 
tue plaintiff from the wife remained subject to 
tae rights of the company, as they should be 
determined bv the result of its action against 
the wife. (2) The plaintiff in order to get 
a title should not be compelled to pay again 
mat portion of the purchase money which he 
bad paid since the registration of the lis 
pendens. (3) Notice of the company’s ad- 

ree claim was not imputed to the plaintiff 
nL/**88011 registration of the lis
E™: (4. Sections 85-88 of the Land Re
al! j l,rov‘ding for the cancellation of 
u-hoLppn'.nre not available in practice 

new, a8 in this case, the nature and extent 
the interest affected by the lis pendens

are not ascertained. (5) The plaintiff was 
entitled to a declaration of right only, and 
the Court declared that he was within his 
rights in making the payments before notice 
of the adverse claim ; that the lis pendens 
did not affect the interest acquired by the 
plaintiff under ins eontraet; and that tlu* 
defendant company had a charge on the lauds 
for the amount of purchase money unpaid. 
So long as there remains anything to be done 
to work out the judgment in an action, the 
action is pending. Upon a contract for the 
sale of land, purchase price of which is pay
able by instalments, the vendor retains an 
interact in the land proportional in the 
amount of purchase money unpaid, which in
terest is capable of being affected by lis pen
dens. Semble, generally a cause of action 
imperfect at the issue of the writ is not per- 

i fected, either at law or in equity, by subse- 
I quent events. Peck v. Sun Life Assurance 

Co. of Canada. Il B. C. R. 215, 1 W. !.. It.
| 392.

Cancellation of — Security—Speeding 
Trial] — On a summons to cancel lis pen
dens, the Judge being of the opinion that 

I the plaintiffs could not succeed in the action, 
j ordered that the lis pendens be cancel led ou 

the applicants giving the uominal security 
of $1 :—Held, that it was not a case for 
cancellation of the lis pendens, but that the 
plaintiffs should he put on terms to speed 
the action. Merrick v. Morrison, 7 B. C. R. 
442.

Lease -Damages—Breach of Covenants— 
Cancellation.]—The defendant in an action 
for damages for breaches of covenants in a 
lease cannot plead as lis pendens the pendency 
of an action for damages arising from the 
cancellation of the lease. Larue v. Couture, 
5 Q. I*. R. 460.

Motion to Vacate—Action by simple 
contract creditor to set aside waiver of agree
ment. for sale of land—Attachment of debts 
—Discontinuance of action — Costs. Green 
v. Temple, 6 O. W. R. 15.

Motion to Vacate—Action for equitable 
execution—Notice of execution in sheriff’s 
hands—Delay in prosecution of action—Costs 
of motion. Bartriek v. Radford. 6 O. W. R. 
583.

Motion to Vacate—Delay in prosecuting 
action — Special circumstances. Bank of 
Hamilton v. Grose. 3 O. W. R. 218.

Motion to Vacate—Tying up land pend
ing result of another action—Summary dis
missal of action. Knapp v. Carley, 2 O. W. 
R. 1186, 3 O. W. R. 187, 940.

Pleading — Exception.] — Lis pendens 
must be set up by preliminary exception, and 
allegations of lis pendens in a plea will be 
struck out on motion. Pulos \. Seroggie, 6 
Q. I*. R. 206.

Promissory Note — Revendication — 
Action for Account and Partition.]—It is 
not a ground for staying an action en reven
dication of a promissory note, that an action 
for account and partition of property, of 
which this note is a part, is pending at 
the time. Lcgault v. Lcgault, 6 Q. P. R. 
32.
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▼acati**—Ex farte Application—Regis- 
tration.]—The plaintiff having registered h 
lia pendena, a lueal Judge, on the plaintiff'* 
ex parte application, made an order vacating 
it, and the plaintiff registered the order with
in 14 days of its being made : -Held, that 
as. i»8 and 99 of the Judicature Act, giving a 
Judge the power to vacate a certificate of 
lia pendena where the plaintiff or other party 
at whose instance the certificate was issued 
does not in good faith prosecute the litigation, 
and allowing registration of the vacating 
order ouly, on or after the fourteenth day 
from the date of the order, are applicable ouly 
when the party seeking to vacate the certi
ficate is not the person by whom and for 
whose benefit it has been registered. Where 
;i part| to an action registers a lis pwb*l 
for his own benefit, he may get an order va
cating it at any time, and register the same. 
McUtllivray v. Will ta ma, 22 Occ. N. 373, 4 
O. L. 11. 454, 1 O. W. R. 510.

HUMOUS EIGHTS.

Purchase of — Action by As • qnce — 
Pleading Inconsistent Defence.J—a defend
ant sued by the saignee of litigious rights 
may in his defence contest the claim and 
at the same time invoke the benefit of art. 
1582, C. (J., and deposit the amount which 
he alleges to be the price paid on the sale 
of such rights to the plaintiff, in view of 
the fact that by such deposit he offers to take 
the plaintiff's bargain, and thereby ceases in 
effect to contest. Crenter v. Evans, 4 <J. P. 
It. 133.

LIVERY STABLE KEEPER

See Municipal Corporations.

LOAN ASSOCIATION.
See Mortgage.

LOCAL BOARD OF HEALTH.
See Municipal Corporations.

LOCAL COURTS ACT.
See Registry Laws.

action in the Uigh Court. Denny v. Carry, 
21 Occ. N. 581 ; W ebb v. Xickel Copper < u. 
of Ontario, 21 Occ. N. 592.

Jurisdiction in Chambers Uvi'.-rem
of motion to Master in Chambers, iluiiumy 
v. Welsh, 0 O. W. K. 18.

See Reference and Report.

LOCAL OPTION.

See Municipal Corporations.

LOCAL REGISTRAR.

See Parliamentary Elections.

LOCATION TICKET

See Crown.

LODGING HOUSE KEEPERS

See Municipal Corporations.

LORD CAMPBELL S ACT.

See Damages.

LORD S DAY.

See Sunday.

LOST DEED.

See Deed.

LOST DOCUMENT.

Debenture — Action on—Indemnity — 
Costs — Tender. Cusack v. Southern Loan 
and Savings Co., 2 O. W. R. 179.

LOCAL IMPROVEMENTS.
See Assessment and Taxes—Municipal 

Corporations.

LOCAL JUDGES AND MASTERS.
High Court—Barrister—Deputy Judge— 

Jurisaietion. ]—A barrister appointed by a 
local Judge of the High Court ns his deputy 
has no jurisdiction to made an order in an

LOST NOTE.

See Bills of Exchange and Promissory

LOST PROPERTY.

Rights to Finder Third 
ter and Sen'ont—Preprrty Found by Bertani 
on Master's PremisesThe defendant »«R 
a shop-keeper, and the plaintiff a salesi
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in the employment of the defendant in the r 
sho;. One day the plaintiff picked up from ! 
the floor of the shop a roll of bank-notes, 
uml handed it to the defendant, who caused ; 
inquiry to be made for the owner, and put 
the notes in his till for safe-keeping. No 
claim was made, and the defendant kept the | 
notes:—Held, that the property in question ! 
was “ lost," in the legal sense of the word ; 
and in such a case, us against all other | 
jteiHons than the owner, the tinder becomes 
the substantial owner of the thing found 
by him. and may maintain trover or other 1 
appropriate action to enforce such right of 1 
ownership. Bridges v. Ilawkesworlb, 15 ! 
dur. 1U7U, 21 L. J. <J. B. 75, and South 
Staffordshire Water Co. v. Sharman, L1896J ! 
l! y. B. 44, referred to. And the plaintiff 
was not, by reason of being in the employ- • 
meat of the defendant, deprived of his rights 
as a tinder. McDowell v. Ulster Bank, 00 j 
Alb. L. J. 340, distinguished on the ground j 
that it was the duty of the porter of the 
bank who found the lost property in that 
case, to pick up such articles and hand them 
over to the bank, and his possession was the 
possession of the bank itself. llaynen v. | 
Mundle, 22 Dec. N. 152.

LOST WILL.

See Will.

LOTTERY.

See Assessment and Taxes — Constitu
tional Law—Cbimi::\t. Law.

/. it :

LUNATIC.
Action Brought In Name of—Benefit 

of lunatic's executors—Payment into Court— 
Amcndnn-nt. Ramsay v. Reid. 2 O. W. R. 
720. 4 O. W. R. 113, «1 O. W. It. 114.

Commitment — Documenta Required — ! 
Dmiments Authentiquée—Attack by “ f’in- 
imptioM de fausse." \—The documents requir
ed by art. 3196, R. 8. Q„ for tile confinement 
of the insane, although made under oath be
fore a justice of the peace, are not authentic 
documents liable to be attacked by “ l’inserip- 
J!®n > fausse." Rouaaeau v. Sisters of 
< honty. y. R. 27 8. C. 166.

Commitment to Asylum—Certificate of 
Voyor- Farts to be She wn. )—1The mayor of 
R municipality cannot be compelled to sign 
ine certificate (form EL) provided for by the 
stntute concerning asylums for the insane. 
*wpt upon sufficient proof that the person 
wnose confinement in an asylum is sought 
as had his domicil in the municipality dur- 

K at least 4 months, that he is insane or 
dtotic, and that he or the persons bound by 
a* to maintain him have or have not pro- 

24 8 cva!ilbk- 7’orro",v v- Weed. Q- K-

CommUu,—Hand, of-Pav-
uZJ lS0"r'~'lricrr’,r,[ — "i
*wer—R„nmn of Co.l..)— The rule lui»

for many years been that when the Court 
intervenes in respect to the property of 
persons not sui juris, the money shall not 
be left to private investment, but shall be 
paid into Court, aud become subject to its 
general system of administration by which the 
interest will be punctually paid and the cor
pus will always be forthcoming when needed. 
The general rule to be observed by local offi
cers, when it is advisable that the estate 
should be realized aud turned into money, 
is, that the fuud so realized shall be paid 
into Court ; and when part of the estate is 
converted and part kept for the abode of a 
lunatic or otherwise, the scheme for dealing 
with the whole shall be reported to the 
Court, that proper directions may be given. 
In two cases where local Masters bad re
ported schemes far the maintenance of'luna- 
i n s. and made provision for the moneys of the 
estates being collected by the respective com
mittees, and thereafter for their investment 
by the committees on securities of different 
kinds at their discretion, and in one case 
bad taxed the costs aud inserted the amount 
in the report :—Held, that it is imperative 
that the costs in lunacy matters be revised 
by the proper officer in Toronto ; aud that 
the moneys in the bands of the committees 
and to be collected from debtors or by tbe 
sale of the land must be forthwith paid into 
Court. In re Norris, In re Drupe, 23 Oce. 
N. 49. 5 O. L. R. 90, 1 O. W. U. 817.

Confinement In Asylnm—Certificates— 
Municipal Officer»- Mandantn«.)—-The father 
of au insane person, who has not tbe means 
to pay the whole cost of the lodgin';, main
tenance. and treatment of such petauu in an 
asylum for the insane, may by mandamus 
compel the mayor and tbe secretary-treasurer 
of the municipality in which such person 
lives to sign and attest the certificates re
quired by art. 3190a et seq., It. S. Q. 
(added by 55 & 56 V. c. 30), for the con
finement of such person in an asylum for the 
insane; and the provision of art. 3228b, 
R. 8. Q., which renders such officers liable 
to a penalty of $20 in case of their refusing 
to sign and attest such certificates, does 
not exclude recourse by mandamus to com
pel them to do so. Cournoycr v. St. Martin, 
Q. It. 21 8. C. 305.

Death of—Confirmation of Report—Dis
charge of Committee.]—Before the confirma
tion of the Master’s report appointing a com
mittee of the person and estate of a lunatic 
and propounding a scheme for her main
tenance. tlie lunatic died:—Held, notwith
standing tbe death, that an order should 
be made (the executors of the decease! 
consenting) confirming tbe report and for 
the discharge of the committee aud the sur
render of his bond. In re Cartier, 21 Oce.
N. 240, 1 O. L. It. 405.

Domicil — Residence abroad—Money in 
bank in Ontario—Right of foreign committee 
to—Change of domicil—Private international 
law Costs. Fall» \. Bank of Montreal, l
O. W. R. 538.

Interdiction—Conseil Judiciaire — Ap
peal. [—The prothonotnry or the Judge may, 
upon n petition for interdiction for lunacy, 
do no rapre than appoint a conseil judiciaire 
for the respondent. 2. An appeal lies to the 
Judge from the decision of the prothonotary 
ho naming a conseil judiciaire. Ledour v. 
Meunier, 5 Q. P. R. 249.
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Interest under Will—Advice to trustee# 
—Right of appointment by lunatic— Payment 
into Court — .Maintenance of lunatic. He ; 
Faulkner, 3 O. W. R. 391.

Party to Cause—Curator—Appointment 
of New One—Appeal—Stay of Proceedings. | . 
—If, while a cause is standing for judgment, i 
one of the parties, an interdict, is relieved 
from interdiction, anti subsequently is again ! 
made an interdict, and a new curator is ap- j 
]H>inted for him, an appeal, in case of a 
judgment unfavourable to him, cannot be 
brought by the old curator ; and a stay of 
proceedings will not be ordered to allow the 
new curator to obtain the authorization re
quired by law. Lcduc v. Parish of St. Louis 
de Gonaagut. 5 Q. I*. R. 440.

Petition for Declaration -Evidence — 
Interest of alleged lunatic. He Connell, 4 O. 
W. R. 95.

Plaintiff Becoming Insane after 
Judgment Proposed appeal—Appointment 
of next fr -nd—Inspector of prisons and 
public char ies. Ilolntss v. Russell. 1 O 
W. It. 666, 774, 2 O. W. R. 334.

Proceedings to Set Aside Interdic
tion— Recovery of Costs—Solicitor—Effect 
of Judgment.]—An advocate or notary, act
ing upon the instructions of an interdict for 
insanity, and in good faith believing that the 
cause of interdiction had ceased, but acting 
without the consent and contrary to the 
instructions of the curator, is not entitled to 
recover from the curator in his said quality 
the costs of such proceedings, which were 
unsuccessful because it was held that the 
cause of interdiction had not ceased. Semble, 
a judgment setting aside the interdiction 
would have a retroactive effect to the date 
of 'he cessation of the cause of interdiction, 
and would necessarily validate an agreement 
by tin- interdict to pej the coete of the 
proceedings to obtain the removal of the in
terdiction. Judgment in Q. R. It! 8. Cv 
606, affirmed. Bouchard v. Bastien, Q. It. 
19 8. O. 507.

Responsibility for Tort — Damages — 
Intervention of Statutory Guardian.]—Under 
the common law, a lunatic is civilly liable 
to make compensation in damages to persons 
injured by his acts, though, Is-ing incapable 
of criminal intent, he is not liable to indict
ment and punishment. In this case*, how
ever, where the defendant had burnt a barn, 
and lunacy was set up, the evidence went 
to shew that, while not responsible, js-rhaps, 
to the extent of an ordinary man, he was 
rot utterly unconscious that he was doing 
wrong :—Held, therefore, that the defendant 
was liable at least to the extent of the dam- 
a, done, taken, however, at rather a low 
than a high estimate. It was ordered that, 
before execution issued, notice should be given 
to the Inspector of Prisons and Public Char
ities. Stanley v. Hayes, 24 Oec. N. 289, 8 
O. L. It. 81, 8 C. W. It. 784.

Senile Decay—Appointment of Guardian 
—Provisions of Order.]—W. was about 8b 
or 90 years of age. He was not of un
sound mind in the usual sense, but from 
extreme age and physical weakness was in
competent to manage his affairs, and required 
constant care and attention. An order was

made appointing two of his children to art 
“In the nature of a guaidian or committee 
of his person and estate." Form of order 
given. There was no fund in Court, nor did 
the order provide for payment in of any fund 
Vane v. Vane, 2 Ch. D. 124. and In re 
Brandon's Trusts, 13 Ch. D. 773, followed. 
In re W\, 21 Occ. N. 340: In »< It. 
341.

Tort Committed by—Rcspon nihility of 
Parent.]—Where a lunatic has attained his 
majority, but is living in hie father's house, 
the fa.her is not responsible tor damage 
caused by the lunatic, although the father has 
failed to procure an interdiction of the mm 
us such, if it appears that the son has for 
a long time been withdrawn from the author
ity of his father, and it is not proved that 
the father knew the dangerous character of 
his son’s malady, or that the damage com
plained of would be the conse tuence of his 
imprudence or negligence. Thera .r v. Carrier, 
Q. R. 21 8. C. 156.

MAGISTRATE.

See Criminal Iaw—Justice of the Peace 
—Police Magistrate

MAINTENANCE.

See, Champerty and Maintenance—Will

MALICE.

See Arrest—Defamation—False Arrest- 
Malicious Priicedure— Parliamentary 
Elections.

MALICIOUS PROSECUTION.

Arrest and Trespass —Reasonable n nd
Probable Cause—Malice—Post Off> - l.etter 
with Fictitious Address.]—The plaintiff, a 
letter carrier employed by the post office 
department at Montreal, was intrusted with 
the delivery of two decoy letters for the pur
pose of testing hie honesty. Each of t ha Jet
tera contained a small sum of meuey. °ne 
of the letters bon» a non-existent addro» 
the other a real address. The latter was 
delivered, but the former, under the rules ot 
the department, should have been entered ir 
the book kept at the post office for that pur
pose, and the letter returned. There bemf 
no entry of this letter, after the usual time 
for making such entry had elapsed, the Pj»m* 
tiff was detained and searched by the defend
ant, a peace officer acting under the instruc
tions of the department. The letter not be
ing found on the plaintiff he was releaseo. 
On the following day the letter was r meo 
to the post office :—Held, that the pl*lluJ, 
having violated the rules of the department, 
there was reasonable and probable ewue j. 
detaining and searching him. and that m 
action for damages against the officer, wn 
acted without malice, could not M 
talned. 2. A letter is a post letter, although
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directed to a fictitious address. Mayer v. 
1 aughan, Q. 11. 20 S. C. 549.

Constable—Good faith—Warrant—Notice 
of action—Fine—Municipal corporation—Re
solution—Ultra vires—Members of council— 
Justice of the peace. Haul v. Township of 
Ellice, 1 U. W. R. 11». 3 O. L. R. 438.

County Courts Act, B. C„ ss. 23, 31 
—Waiver of Objection to Jurisdiction—F sc 
Imprisonment—Interference by Complain- 
tint.]—The plaintiff took possession of the de
fendant Mason’s float, which he found adrift 
on a lake. Ma°on, although aware that the 
plaintiff claimed a lieu for salvage, made no 
move towards recovering the float until after 
three weeks, when he, in company with a con
stable. demanded it. and on the plaintiff 
refusing to give it up without compensation, 
he was arrested without a warrant and taken 
to gaol, and subsequently an information 
laid against him under s. 338 of the Code 
for taking and holding timber found adrift, 
was dismissed. Mason provided the tug 
which got the float and carried the plaintiff 
to gaol, and accompanied the constable with 
the plaintiff to the gaol : Held, on the facts, 
that the arrest was the jo*nt act of Mason 
and the constable, and tha* Mason was there
fore liable for damages for false imprison
ment. An action for malicious prosecution 
was tried in a County Court, which has no 
jurisdiction to try such an action unless 
signed agreement xmsen.iug thereto is en
tered into by the parties. No signed agree
ment was shewn, but the action was tried 
without objection by either party, and judg
ment was given in favour of the plaintiff : 
-Held, that the question of the jurisdiction 

of the County Court could not be raised on 
appeal. Itobituille v. Mason, 33 Occ. N. 
2U6, V R C. R. 499.

Criminal Prosecution — Pleading — 
Statement of Defence—Fmbarrassment.J—1. 
In the statement of defence in an action for 
lualicious prosecution, a simple traverse of 
the plaintiff’s allegation of the want of rea
sonable and probable cause is sufficient. 2. 
lu such an action, when the defendant in 
separate paragraphs of his statement of de
fence alleges certain facts tending to show 
reasonable ground for his belief in the plain
tiffs guilt, but leaves it open for himself to 
prove other and distinct facts for the pur
poses of this defence at the trial, so that 
the plaintiff might be misled into assuming 
the allegations on the record to be all he has 
to meet, such paragraphs should, under Rule 
ols, Queen’s Bench Act, 1806, be struck out 
as embarrassing. 3. lu such a defence it is 
not sutheieut to allege that the defendant 
received certain information, without shewing 
the source, or that it was reliable, or to al- 
JT!? P°*SWK|oo by the plaintiff of the animals 
which he had been accused of stealing, with- 
ïïî* iT RF t^at ‘t was recent possession, or 
loin k i tlu‘ information received had been 
,4,0..» uj ,the magistrate before whom the 
■îltïEi a? >een lai<1 aQd before counsel who 
a?,I u .e prosecution complained of, with- 
2Lebewi°* what facts had been laid before 
nn kD<^ Paragraphs of the defence setting 
J* , matters without shewing absolutely 
*tmnvab C an^ Probable cause should l>e
41B i-»°u’ Ir°°^rt v- Vlark’ 20 Occ. N.

!*> Man. L R. 189.

Pro»ecntlon—Reasonable and 
0000,6 C ause—h’onsuit.] —The defendant?

had the plaintiff arrested on a charge of 
fraudulently disposing of her property to de
feat the defendant's claim for money due. 
The plaintiff was acquitted. She was a mar
ried woman, carrying on bUtllM— for her
self, her husband driving a delivery waggon 
for her. She denied that she owed the de
fendant anything. The defendant supplied 
goods for the plaintiff’s business to the hus
band, who, according to the plaintiff’s story, 
was given the cash for each purchase. Ap
parently he did not pay it over, as the de
fendant charged the price of the goods to the 
plaintiff. She sait she had told the defend
ant not to give her husband any goods for 
her unless for cash. The defendant told the 
constable not to arrest the plaintiff if she 
would pay the amount due. but she refused to 
do so:—Held, that the plaintiff’s evidence, 
if believed, would go to shew the absence of 
reasonable and p obable cause on the part 
of the defendant. The credibility and effect 
of that evidence was for the jury, and the 
trial should have proceeded in the ordinary 
way, and ‘he case should not have been with
drawn from the jury. Burns v. Clark, 21 
Ox. N. 24.

Criminal Prosecution—Evidence—Re
cord of Acquittal—Clerk of the Peace—Fiat 
of Au >rney-Qencral.]—The books, indict
ments and records of the Court of Quarter 
Posions, which are in the hands of the clerk 
of the pence, are public documents which 
everyone who is interested has a right to see ; 
and a defendant who has been tried and 
acquitted at the Sessions is entitled to a copy 
of the record of acquittal, and it is not 
necessary to obtain the fiat of the Attorney- 
General therefor. Regina v. Ivy. 24 C. P. 
78. and Hewitt v. Cane. 26 O. R. 133. dis
tinguished. Rex v. Scully. Scully v. Peters, 
21 Occ. N. 432. 2 O. L. R. 315.

Damages—Charge of Theft—Permission 
to Take Property.]—The plaintiff was com
mitted for trial on a charge of stealing two 
loads of wheat straw, the property of de
fendant. hut was afterwards acquitted, and 
sued for damages for malicious prosecution : 
—Held, that the evidence strongly supported 
plaintiff’s contention that defendant gave 
him permission to take the : traw, and that 
the damages were properly assessed at $400. 
Hulme v. Chant, 22 Occ. N. 216.

Dismissal of Action—Delay in proceed
ing—Leave to proceed. Scheeman v. Dun- 
das. 2 O. W. R. 184.

False Arrest and Imprisonment—
County constable—Absence of malice and of 
notice of action—Responsibility for arrest— 
Special nmployment and payment of constable 
—Labour troubles—Picketting. O’Donnell v. 
Canada Foundry Co., 4 O. W. R. 402, 6 O. 
W. R. 215, 477.

Findings of Jury—Damages—Issue of 
Warrant—Absence of Malice — Evidence— 
Misdirection—Mistake of Magistrate.]—The 
mere finding by the jury, in an action for 
malicious prosecution, that the plaintiff did 
suffer damages, and fixing the amount of 
the damages, h not a ground for a condem
nation to pay such damages. And where the 
jury find, in addition, that the warrant of 
arrest was issued by the magistrate as being, 
in his opinion, the proper means of giving 
effect to the information, and in accordance
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with the practice of the police office; that 
the complaint was not diemiBsed on the 
mérité, but because the case was not in the 
opinion of the magistrate, one In which t h»- 
law allowed the issue of a warrant; that the 
facts alleged in the information and com
plaint were not true, but that the defendants 
(complainants) used proper care to inform 
themselves of the facts of the case, honestly 
believed the same, and were not actuated by 
malice—the verdict is really a verdict for the 
defendant. 2. Complaint of rejection of evid
ence is not well founded where the record 
shews that proof of the facts desired to be 
proved by the evidence alleged to have been 
rejected has really been made in the cause. 
3. A direction by the Judge presiding to the 
effect that “if the magistrate made a mistake, 
the defendants, unless they acted maliciously 
and without probable cause, could not be 
held, because it would lie preposterous to sup
pose that a ikthou applying in proper form 
for a remedy should be responsible for the 
mistake of a magistrate.” is well founded in 
law. 4. The Judge at the trial is not bound, 
and is right in refusing, to instruct the jury 
when they come in with their verdict, that 
it is their duty to find the defendant at 
fault on some one of the special facts, be
fore thf*v can award damages. Martin v. 
Montreal Gan Co., Q. R. 23 S. C. 222.

Illegal Arrest—.taint Conviction—In
valid Warrant—Constable — Resolution of 
Municipal Council—Ultra Vires.]—The three 
plaintiffs were summoned before a magistrate 
to answer a charge of interfering with and 
spoiling a spring by the side of a highway, 
but did not attend, and in their absence 
were convicted and fined, the conviction im-

Eoelng "ii-' fine on nil three, a resolution 
nving been passed by the township council 
indemnifying the mag'strnte against costs, 

he issued a warrant, directed “to all or any 
constables," following the form of the con
viction, and this warrant wae handed to a 
constable, who got the defendant M„ one of 
the informants and also a constable, to ns- 
elvt him, and arrested the plaintiffs and kept 
them in gaol until the fine and costs were 
paid. In an action against the township 
corporation and M. for maliciously enforcing
an Invalid conviction :—Held, that M. acted 
as a constable in the execution of the war
rant, and was entitled to protection as such : 
he was, by virtue of s. 21 of the Code, exempt 
from criminal prosecution; and in a civil 
action was entitled to the protection of It. 8. 
O. c. 8R, ss. 1 (2), 13. 14. as to notice of 
action and time of commencing action. Ex 
p. McCleave, 36 N. It. Reps. 100, distin
guished. 2. That there was no proof of 
knowledge by the council that the conviction 
and warrant were illegal, and no proof of 
malice, that the resolution was ultra vine, 
and the legal consequences were to be visited, 
not on the municipality, but (if at all) upon 
the offending members. McSorlev v. Mayor. 
4c.. of 8t. John, 6 8. C. R. 631. distin
guished. Gaul v. Township of Ellice, 22 Occ. 
N. 167, 3 O. L. R. 438.

Information for Theft—Acquittal — 
Want of reasonable and probable cause— 
Malice—Damages. Colwill v. Johnson (N. 
W.T.), 1 W. L. R. 218.

Issne of Injunction—Action for—Par
ticulars—Costs and Damages.]—A plaintiff 
who seeks to recover costs and damages

eaus. d to him by the issue of a writ of in
junction will be ordered, under )>enn]tv of 
dismissal of his action, to indicate, within 
a fixed period, the amount which he claims 
for costs and that which he claims for flam- 
ages, and the general nature of such costs am; 
damages. Sahiston v. Montreal Lithoanii’ii 
ing Co., 3 Q. P. R. 303.

Issue of Warrant for Arrest —.4drier
of Advocates—Malice—Reasonable and pro
bable Cause—Bailiff—Notice.]—Exen assum
ing that a bailiff is a public officer within 
the meaning of art. 88. C. P.. in this case 
the bailiff bad no right to the notice required 
by that article, inasmuch as what he did was 
not done in the exercise of his public func
tions. 2. The responsibility of the informant 
who causes a warrant to be issued against 
a person, is not removed by the fact that 
he acted on the advice of" his advocates, 
even when the facts of which he informs his 
advocates, and which thereby become the 
basis of the warrant, are true; if tli.-y art 
false, it must be inferred that thin was 
malice and absence of probable cause l.u- 
chance v. Casault, Q. R. 12 K. It. 17!).

Justice of the Peace—Action against— 
Notice of Action—Malice — Jurisdiction- 
Trespass.]—The plaintiff caused to lie served 
upon the defendant, a justice of tin- peace, 
notice of action -laiming damages for mali
ciously, and with- ut reasonable and probable 
cause, causing plaintiff to be arrested and 
confined in the common gaol under ;i war
rant issued in a civil action, brought and 
tried before the defendant, in which one C. 
was plaintiff, and the present plaintiff de
fendant, said warrant having been issued 
without authority, and after the debt for 
which said suit was brought, and -aid war
rant issued, was satisfied. The plaintiff's 
statement of claim was framed on the theory 
that the justice had jurisdiction, but that 
he acted maliciously and without reasonable 
and probable cause. There was no count or 
paragraph founded on want or excess of jur
isdiction. Held, per Graham. E.J., and 
Meagher. J., that it was not necessary under 
the circumstances to consider whether the 
justice had exceeded bis jurisdiction or not: 
and the warrant having been properly issued, 
and the only question being whether or not 
it could lie enforced after the debt was paid, 
that this question was hot covered by the 
notice, and that the action mu*r be dismis
sed: R. 8. N. 8. c. 101, s. 12. Per Weather- 
be, J.. that the plaintiff could not succeed, 
the jury having found that the defendant 
acted in good faith, and that he lmd reason
able and probable cause for directing the 
arrest of the plaintiff, and that lie was not 
actuated by malice; and quiere, whether, after 
the warrant was issued, plaintiff could adjust 
the debt by giving new securities. Per Rit
chie, J., that the plaintiff could not succeed, 
the notice of action being defective; and 
quære, whether the plaintiff could not have 
succeeded if trespass had been alleged. Hen
nessey v. Farquhar, 36 N. 8. Reps. 22.

Malice—Prosecution Before Interest'd 
Magistrate—Town Councillor—Duties of— 
“Person"—Bylaw—“Excavation."]—A nipro‘ 
her of a town council, who is also chairman 
of the road committee of the town, has « 
right and is in duty bound to make himseii 
acquainted with the details of municipal ao- 
ministration, and does not exceed the limns
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of his duty in causing the snow to be tem
porarily removed from some of the manholes, 
for the purpose of having the depth of the 
drains at these points measured. 2. The 
word "person” in a municipal by-law en
act ins that no person shall cause any excava
tion to be made in the streets without the 
permission in writing of the council and

S y ment of a fee, does not include a mem- 
r of the council acting within his admin
istrative rights, and the .v ml “excavation” 

does not include the removal and replacing 
of snow by him, to obtain information neces
sary to guide him in the performance of his 
municipal duties. 3. A member of the coun
cil who had seconded a resolution ordering 
the prosecution of a fellow member for the 
act above mentioned, had no jurisdiction 
a- a magistrate to summon and try him, 
and the taking by the council of such pro
ceeding before a person so disqualified was an 
clement of malice, and the circumstances 
above stated established want of probable 
cause. Therrien v. Town of St. Paul, Q. K. 
23 8. a 248.

Mandamus - Record of Acquittal—Clerk 
of the Peace—General Scssio.s—Fiat of At
torney-General.'] — The judgment of a Divi
sional Court, 2 O. L. It. 315, 21 Occ. N. 
432. affirmed; Armour. C.J.O.. dissenting. 
Ret v. Scully, 22 Occ. N. 306; Attorney- 
General v. Scully, 4 O. L. R. 39».

Plead! tg—Defence in bar—Acquittal— 
Certificate- -Grounds for prosecution. Gold
berg V. Doherty Mfg. Co., 2 O. W. It. 251.

Proof of Favourable Termination 
of Prosecution —Informal Abandonment— 
Reasonable and Probable Cause—Findings of 
Jury—Costs.]—Information laid by Ilnnnab 
Beemer against plaintiff for unlawfuly set
ting fire to dwelling-house on 18th Septem
ber. 1002, and warrant of same date to arrest 
issued. Under this plaintiff was arrested 
and brought before the police magistrate 
(since dead», and was let out on bail. That 
was on Saturday, and she says she was to 
return on Monday before the magistrate,, 
but did not do so. and heard no more of the 
matter. Tisdale, the high constable of Oxford, 
who arrested the plaintiff, said the case did 
not come on for trial, but he did not know 
why. He served 11 summonses for the Crown 
preparatory to the hearing. Before the day 
of trial the prosecutrix obtained information 
which caused her to believe the plaintiff 
could not have set the fire in question. The 
proceedings were dropped owing to some in
structions given by the magistrate to the 
chief constables, the result of which was 
that no witnesses appeared. The prosecutrix 
or her mother paid the costs and nothing 
more was done in the matter. Three months 
later the plaintiff brought this action for 
malicious prosecution : —Held. Meredith. .?., 
dissenting, the evidence shewed by the 
questions of counsel for defendants — that 
the summons was not prosecuted by defend
ants before the magistrate, but that the costs 
were paid ami the matter was allowed to 
urop. iso written termination of the pro- 
<*edingR is needed in such a preliminary in
vestigation, and the death of the magistrate 
precluded his being called. Enough was 
shewn here, under the authority of Reid v.

Jt? 392. to justify the jury
,hl ( ourt in assuming that the prosecu

tion lmd terminated favourably to the ac

cused before the action was brought. Beemer 
v. Beemer, 4 O. W. It 540, 26 Occ. N. 37, 
U O. L. R. «0.

Reasonable and Probable Cause—
Arrest by Constable 1 aid by the Defendants 
—Responsibility for.]—In an action for mali
cious prosecution and false imprisonment, it 
was proved that the plaintiff and one L. were 
fellow-passengers on the defendants’ road. 
L. complained to an officer of the defendants 
that a revolver had been stolen from bis 
valise. The plaintiff had been seen by an 
official (if the defendants at one of the sta
tions to take something from L.’s valise. 
L. made a charge of theft against the plain
tiff. and he was arrested by a constable ap
pointed by the government on the recom
mendation* of the defendants, and employed 
by them for duty on their road and paid by 
them. The prosecution was carried on by 
L., but at the ins ta ace and with the assist
ance of the officer making the arrest and 
other constables in the employment of the 
defendants. After an investigation by a 
magistrate the plaintiff was discharged : — 
Held, that the evidence shewed probable cause 
for the arrest and prosecution, and the de
fendants were not liable: that if there was 
want cf probable cause the evidence failed 
to connect the defendants with the prosecu
tion and imprisonment so as to make them 
responsible. Dennison v. Canadian Pacific 
R. IV. Co,, 3d N. R. Reps. 260.

Reasonable and Probable Cause—
Hank—Customer—Warehouse receipts—Non
suit. Pearen v. Merchants Bank of Canada. 
1 O. W. R. 277.

Reasonable and Probable Cause—
Case for jury—Search warrant—Theft—In
formation—(’rime—Amendment. Pring v. 
Wyatt. 2 O. W. R. 22. 321. 6 O. L. R. 306.

Reasonable ana Probable Cange—
Functions of Judge and jury—Trial. Peters 
v. Whyte, 1 O. W. R. 2d.

Reasonable and Probable Cause—
Interference in prosecution—Evidence shew
ing. Hunter v. Boyd. 1 O. W. R. 79, .2 O. 
W. R. 724, 1056.

Reasonable and Probable Cause
Functions of Judge and Jury—Actual Malice 
—Inference—Conviction of Plaintiff Quashed 
on Grounds of Law—Evidence—Decease of 
Witness—Depositions Before Magistrate.]— 
In an action for malicious prosecution the 
question of reasonable and probable cause is 
for the Judge. The jury may lie asked to 
find on the facts, from which reasonable and 
probable cause may be Inferred; but the in
ference from the facts found must be drawn 
by the Judge. Actual malice need nor bo 
proved, but may be inferred from the 
of probable cause. It is no answer to an 
action for malicious prosecution, that the 
conviction against the accused (plaintiff) x\es 
quashed by reason of a proviso in the statute 
creating the offence excusing the act charged. 
The evidence of a witness taken before a 
magistrate on a criminal charge is admissible 
in an action for malicious prosecution founded 
on that charge, where the witness, at ill»1 
time of the trial, is dead. Peck v. Peck, 35 
N. R. Reps. 484.

Reasonable and Probable Cause—
Malice—Information Bad in Law—Assistance
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in Prosecution Jor Criminal Offence—Special 
Damages.I—The defendant went before a 
justice of the peace with the intention of 
laying an information against ti> plaintiff 
for stealing. The justice prepared, and the 
defendant swore to. an information for “un
lawfully taking the defendant’s calf into his 
(plaintiff's) possession." The plaintiff ap
peared before the justice and was held to bail 
to appear for trial. The defendant honestly 
believed the calf to be his, but not that plain
tiff was guilty of a theft ; he believed him 
guilty of some criminal offence. The Crown 
prosecutor examined the papers sent up by 
the magistrate, and, without having had an 
interview with defendant, laid a charge of 
theft. The defendant, then becoming aware 
that the charge was theft, assisted in endea
vouring to secure a conviction, but the plain
tiff was acquitted. The Judge trying an 
action for malicious prosecution found that 
the defendant was actuated by malice both 
in laying the charge and in aiding in the 
prosecution :—Held, that the defendant with
out reasonable and probable cause laid the in
formation before the justice us for an indict- i 
able offence, and procured the plaintiff to be 
prosecuted for theft before the Court, and 
was liable in damages to the plaintiff. 2. 
That an action will lie where the procedure 
is criminal in form, though the charge be 
bad in law. ;{. That the defendant was liable 
for the part he took in prosecuting the i 
charge before the Court. Fitzjohu v. Mac- 
Kinder, 9 C. B. N. S. .">05, followed. 4. 
That the defendant, having "set the stone 
rolling." was responsible for the consequences, 
inasmuch as he had not. as he should have 
voluntarily done, informed the Crown pro
secutor of the facts. 5. That amounts paid 
by plaintiff to witnesses attending the trial 
of the criminal charge, for subpomas and 
serving, for counsel fees, for expenses of him
self and wife attending such trial, for ex
penses of himself and nis servant attending 
the .preliminary examination, should be al
lowed as special damages. Powell v. Hilt- 
gen, 5 Terr. L. R. 16.

Reasonable and Probable Cause—
Nonsuit—Search Warrant- -Theft—Informa
tion—Amendment.]—A dog having been
claimed by the plaintiff and taken from the 
defendant, the latter stated the facts to a 
magistrate, who drew an information that 
plaintiff did "unlawfully have and keep in 
his possession and take away a blin k collie 
dog, the property of the complainant," which 
was sworn to by the defendant. The magis
trate issued a search warrant, under which 
a constable took the dog out of the plaintiff's 
possession. The constable then laid an in
formation against the plaintiff in the same 
terms as the former one, and the plaintiff 
was summoned. Before the magistrate the I 
plaintiff's counsel objected that the informa- j 
tion and summons did not charge the plain- I 
i iff with any offence, and at the request of ! 
the defendant and his counsel the informa- j 
tion was amended by inserting the words j 
"steal and take away.” The magistrate dis- | 
missed the charge. In an action for mali
cious prosecution •—Held, that the defendant, 
having fairly stated ‘.he facts to the inagis- 1 
trate, was not liable in damages for the erro
neous view of the magistrate that he had 
jurisdiction to issue the search warrant, nor 
for summoning the plaintiff apparently to dis
pose of the question as to the property in 
the dog :—Held, also, that there was evidence

that the defendant assented to the alte ,i|0n 
charging the plaintiff with the crime ... . . 
and his prosecution on that charge, aim u.m 
the defendant was not justified in •hargu; 
the plaintiff with having stolen the h _ 
cause he believed the dog was his ,,w 
that the real question was not whether n- 
believed that the plaintiff had stolen him. that 
is, taken him without any belief that h iuj 
the right to take him ; and that tin- triai 
Judge should have left the case to I 
telling them that, if they found that in
tendant had authorized the charge of th-i'i 
and honestly believed when the amendment 
was made that the plaintiff had stolen i, . 
dog, they should find for the défenduir 
otherwise they should find for the plaintiff , 
the case should not have been taken . m 
the jury upon the ground that reasonabl- 
and probable cause for a criminal prosecu
tion had been shewn ; and a new trial was 
ordered. Pring v. Wyatt. 23 Ooc. N. l'.U 
5 0. L. B. 506, 2 O. W. R. 22. 321.

Reasonable and Probable Cause
Question for Court—Evidence—Reasonable, 
belief in truth of charge—Malice—Motive- 
Honest attempt to ascertain true facts. 
Wain weight v. Villetard ( N.W.T. ), 2 W. L. 
R. 242.

Reasonable and Probable Cause
Statements of Witness in Court—Defamation 
—Malice—Termination of Prosecution.] —Thp 
defendant and a companion were occupying 
a bed room in the plaintiff's hotel. During 
the night, the plaintiff entered the room and 
searched the pockets of both defendant and 
his companion, and then took the defendant, 
pocket book from his <x>at pocket and com
menced to examine the papers contained 
therein. The defendant got up and accused 
tin* plaintiff of robbing him, and he after
wards laid a complaint to that effect before 
a justice of the peace. The criminal case 
had not terminated when the plaintiff brought 
the present action of damages for malicious 
prosecution :—Held, that the defendant Imd 
reasonable and probable cause for laying the 

. complaint, and acted in good faith and with
out malice. A person çannot he sued for 
damages by reason of anything said by him 

' while testifying as a witness before a court of 
j justice, when he states, in answer to ques

tions put to him, what he honestly believes 
I to be true, and is acting in good faith. To 
1 establish n cause of action for malicious pm- 
I sedition, it must be shewn that the proscrit.

tion has terminated. In an action for dam- 
I ages for malicious prosecution it is for the 

plaintiff to prove want of reasonable and 
probable cause, and malice, which he had 
not done in the present case; on the contrary, 
the defendant Imd proved that there was rea
sonable and probable cause. Renaud v. 
Uuenettc. Q. R. 25 8. C. 31<>.

MALICIOUSLY KILLING CATTLE

See Criminal Law.

MALPRACTICE

See Medicine ani> Surgery—Pleading.
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MANDAMUS.

County Court Judge — Appeal from 
Conviction—Derision on Legal Merits—Re- 
•uydl to Rear Evidence.]—A conviction was 
mud'* by two justices of the peace, under 
ill, Summary Convictions Act of British 
Columbia and amending Acts, for a breach 
, the Highway Regulation Act. An appeal 
was taken from the conviction to the County 
i onrt of Yale, and the appeal came on to be 
heard before the Judge. The amendment to 
the Summary Convictions Act passed in 1901 
prot idee that “in every case of appeal from 
any summary conviction or order made h< 
tor* any justice, the Court to which siv 
appeal is made shall, notwithstanding au.\ 
di-feet iu such conviction or order, and 
notwithstanding that the punishment im
posed or the order made may be in excess 
of that which might lawfully have been 
imposed or made, hear and determine 
the charge and complaint upon which such 
conviction has been made upon the merits," 
etc. The conviction in question was hope
lessly had on its face, and on the appeal com
ing on to be heard a motion was made to 
quash it. For the respondents it was argued 
that the Judge under the section above quoted 
must hear evidence and try the case de novo 
iu any event. After hearing argument on this 
question, the Judge gave judgment on the 
legal merits, allowing the appeal and quash
ing the conviction with costs. Application 
was thereupon made to the Supreme Court 
to grant a mandamus to the Judge to enter 
continuances, hear evidence, and determine 
the appeal on the merits :—Held, following 
Regina v. Justices of Middlesex. 46 L. J. M.

225, _ Q. B. 1). 516. that the Court had 
no power to interfere by mandamus, there 
having been a decision by the County Court 
Judge on the legal merits ; that, as the Judge 
had heard argument on the question, and 
given a decision on the '.égal merits, the Court 
had no right to decide, or inquire whether 
Mich decision was right or wrong. In re 
Strange and Qellatly. 24 Occ. X. 199.

Court Stenographer - Copy of evidence 
taken at criminal trial—Allegation that copy 
furnished incomplete. Rex v. Campbell ( V. 
T.i. 2 W. L. R. 223.

Election Act, R. S. M. 1002 c. 52—
Revising Officer—Duties—Board of Registra
tion Functus Officio A—A revising officer ap
pointed to revise and close the lists of elec
tors under the Manitoba Flection Act. R. S. 
M. 1902 c. 52, although directed by the board 
of registration to hold his sitting for that 
purpose on a certain day and between cer
tain hours, has power to continue the sit
ting to a later hour nnu on a subsequent day 
or days if necessary, to enable him to hear 
and dispose of nil applications brought before 
him. where, however, it was shewn that, 
heron* the hearing of the application for a 
mandamus to the revising officer to compel 
nun to re-open his court for the purpose of 
hearing further applications to be placed 

lists,.ho had. pursuant to s. 92 of the 
Act. transmitted the list of electors and all 
hooks and papers to the chairman of the 
honrd of registration, and that, before the 
nnal argument of the motion, the chairman 
had. pursuant to ». 97 of the Act. sent the 
revised lists to the King’s printer, and the 
7°, • document», and other papers to the 1 
clerk of the executive council :—Held, that '

the issue of a mandamus to the revising offi
cer ns asked for should be refused, as it would 
l>e fruitless and futile, and both lie and the 
hoard of registration were fuucti officio. Rex 
v. Bishop of London. 1 Wils. 11. Rex v. 
Bishop of Exeter, 2 Fast 466. and Rex v. 
Bateman, 4 B. A Ad. 553, followed. In 
re Botinar, 23 Oc<. X. 251 ; Rex v. Bonn or, 
14 Mau. L. R. 467.

Municipal Coi poration — Statutory 
Duty—Prerogative Writ—Summary Applica
tion—Action—Affidavits.]—When a public 
body is required to perform a statutory duty 
ni the instance of one entitled to call for
such performance, the practice in England 
is to move summarily for the prerogative 
writ of mandamus, according to the pre
scribed procedure in the Crown office. But 
in this province all the divisions have co
ordinate jurisdiction ; and the practice in 
cases of the prerogative writ is assimilated to

1 that in ordinary applications of a summary
natur.......... Rule* 1064. 1090, 1001,
And where a meritorious application was 
made, iu an action for a mandamus to com
pel a city corporation to levy a special raie 
for library purposes under the Public Lib
raries Act. It. S. O. <*. 232, it was directed 
that the affidavit should he re-sworn and iu- 
lituled as in an application (not in an action) 
for the prerogative writ. Toronto Public 
Library Board v. City o( Toronto, 21 Occ. X. 
79. 19 P. R. 329.

Police Magistrate—Jurisdiction—Infor
mation—Criminal offence—Municipal election 
—Offence at. Rc Rex v. Mehan, 1 O. W. R. 
136. 248, 3 O. L. R. 567.

Police Magistrate—Sentence—Ontario 
Liquor Act, 1002—Voting on—Personation— 
Information—Deputy Returning Officer— 
Prosecutor—Applicant for Mandamus—Sta
tus.]—At the voting upon the Ontario Liquor 
Act. 1902. the defendant presented himself 
at a polling place and asked for a ballot in 
the name of another person, whereupon 
before the defendant had left the polling 
place, one Stewart laid an information be
fore the deputy returning officer charging

| the defendant with personation, and on this 
information the deputy issued his warrant, 
under which the defendant was arrested and 
brought before n police magistrate. The 
deputy then laid an information against the 
defendant for personation, and the defend
ant was tried by the magistrate, convicted 
and sentenced :—Held, that, having regard to 
the provisions of R. S. O. 1897 c. 10 I made 
applicable by s.-s. (5) of s. 91 of the On
tario Liquor Act, 1902), the information 
which gave the magistrate jurisdiction was 
that laid by Stewart; and the deputy re-i turning offoer had no status to apply for a 
mandamus to the magistrate to impose a dif
ferent sentence. Per Britton. ,T„ that a man
damus could not he granted for that purpose. 
In re Denison, Rex v. Case. 23 Occ. N. 
279. 6 O. L. R. 104. 2 0. W. R. 152, 512.

To Connty Court Jud ge—Judgment 
Debtor—Arrest—Disclosure—Order for Dis- 
charge.]—The order provided for by 60 V. 
c. 28. s. 15, is a substitute for the remedy 
by writ of mandamus, and it will therefore 
lii> granted only in cases where mandamus 
will lie. In discharging or refusing to dis
charge a debtor who has made a disclo
sure under 59 V. c. 28 s. 7. the Judge or
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other officer is acting judicially and not min
isterially ; therefore the Court refused to 
make an order under s. 15 commanding the 
Judge of a County Court to discharge a 
debtor who had made a disclosure l**fore him. 
Er p. Keerson, 35 N. B. Reps. 233.

To Municipal Corporation -Projection 
over Highway—Demolition—Discretion.]—A 
mandamus to order the demolition of a pro
jection over a city street should be asked 
against the city corporation, and not against 
one of its officers. 2. To justify the issuing of 
mandamus in a similar case, the complainant 
must shew a particular act of neglect of duty 
on the part of the city, involving a nul in
justice and damage to him. 3. Mandamus is 
not strictly demandable as of right, but may be 
issued or withheld in the discretion of the 
Court. Pettigrew v. Baillargé, Q. K. 20 S. 
C. 173.

MANDATE.

See Bankruptcy and Insolvency—Broker

MANITOBA ELECTION ACT.

Sec Mandamus.

MANITOBA GRAIN ACT.

Application for Care—Onh r Book— 
Distribution of Cam—Elevators—Loading 
Platforms.]—'The Dominion statute (13 & 04 
V. c. 25. amending the General Inspection 
Act. R. S. C. 1880 c. Oft, enacts (schedule) 
that the whole of Manitoba and the North- 
West Territories, and that portion of On
tario west of and including the then existing 
district of Port Arthur, should he known 
ns the Inspection District of Manitoba. The 
Manitoba Grain Act (the short title of 63 
& 64 V. c. 3ft. intituled “an Act respecting 
the grain trade in the Inspection District of 
Manitoba”), contains, as indicated by sub
headings. provisions respecting a warehouse 
i•ommissioner—elevators and terminal ware
houses country elevators, flat warehouses, 
and loading platforms — commission mer
chants—general provisions. This Act is 
amended by 2 Edw. VII. c. 1ft :—Held, on 
admission of counsel, where a farmer who is 
not an elevator owner, lessee, or operator, 
has grain stored in a special bin in a farm
ers’ elevator at a railway station where grain 
is shipped and has also grain stored in an
other elevator at the same point in common 
with other grain, for which he holds stor
age tickets, that it is not a violation of the 
Manitoba Grain Act for the station agent to 
refuse to recognize such farmer as an appli
cant, or to recognize his order in the order 
Iiook for a car or cars to ship his grain. 
(21 Where a farmer has made order for cars 
in the order book at the station, and all 
applicants for cars who had made order prior 
to his order in such book, had each obtained 
one car. but the cars so distributed were 
not sufficient to fill the orders of such prior 
applicants, while the farmer had not yet been 
allotted a car by reason of the shortage,

I and the agent, out of the next lot of ars 
which arrived, refused to award the i.,m,. ; 
a car, but there being a sufficient number 
prior applicants, whose orders had u..t !... 
entirely tilled, to exhaust such next lot m'

, cars, awarded out of such cars on. ,, rack 
i of such prior applicants, who had already 

received one car—that this was a .illation 
of the Act. (3) If each of the prior npp 

i cants as above mentioned had been supplied 
with one car a* the time when tli. iarmor 
gave his order, but on the day previous to the 
farmer's application there had bv.-n a sur- 

, plus of cars after each prior applicant had 
been given one car, and the agent, in the dis 
tribut ion of the surplus cars had begun with 
the first applicant and distributed tb. ars 
so fur as they would go, giving two or thro, 
to each of the prior applicants, but their 
order nevertheless remained unfilled, ana if 
on the day of the farmer's application addi
tional cars arrived to be loaded, and the 
agent declined to allot a car to th- farmer, 
but allotted a car to each of the prior appli- 

| cants, thus exhausting the supply—thin this 
I was not a violation of the Act. (4i Where 

a farmer having grain to ship made order for 
I one car in the order book, requiring it to be 
! placed at the loading platform for the pur

pose of being loaded, and tin agent allotted 
j a car to each of the elevator companies hav- 
I ing elevators at the same station, but whose 

orders were subsequent to those of the far- 
I mer—that this was a violation of the Act. 
| Hex v. Benoit. 5 Terr. L. K. 442.

See Criminal Law.

MANSLAUGHTER

See Criminal Law.

MARINE INSURANCE.

Sec Insurance.

MARITIME LAW.

Sec Ship.

MARKET FEES.

See Criminal Law.

MARRIAGE

Competency of Protestant Mihieter 
to Marry two Roman Catholics — In
validity of Ecclesiastical Decrees.] —- The 
plaintiff, who had been baptized and had 
made his first communion as a member ot 
the Roman Catholic church, was married to 
the defendant, who. at one time at least, naa 
also professed the same religious belief, 
a minister of a Protestant denomination by 
virtue of a license issued in the regular form
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under the hand and seal of the Lieutenant- 
Governor. Subsequently the plaintiff applied 
to the ecclesiastical court of the diocese in 
which be resided for a decree pronouncing 
the marriage null, on the ground that ac
cording to law two Roman Catholics could 
only be married by a Roman Catholic priest. 
This decree was granted, and the decision of 
the court was ( on firmed on appeal to Rome. 
The plaintiff asked by this action that the 
pretended marriage should be declared null

to its civil effects ; and that the Court 
should recognize and affirm, and give full 
force and effect to. the ecclesiastical decree : 
— Held. that, even if both parties were Ro
man Catholics at the date of the marriage 
ceremony in question, yet, according to law, 
their marriage could be validly solemnized by 
a Protestant minister ; and (2) that, accord
ing to law. the sentence of the ecclesiastical 
tribunal, so far as it pretended to annul the 
marriage in question, was void, as no eedesi- 
i-tical court bad competence or jurisdiction 
to pronounce the annulment of n marriage 
tie. Drlpit v. Coté, 21 Oce. N. 307, Q. R. 
20 S. C. 338.

Declaration of Nullity—Evading Lawn 
of Province of Quebec—Celebration by Per
son not Authorized—Church Late.]—À mar
riage celebrated by a priest or minister pro
fessing a faith other than that to which the 
parties belong, is void. 2. If. before the com
ing into force of the Civil Code, any church 
whatever has established for its members n 
rule in restraint of marriage, and n marriage 
is celebrated contrary to the law decreeing 
such restraint, the Court must, upon an ac
tion brought to declare the marriage void, and 
upon proof of such restraint, declare the mar
riage void for civil purposes only. 3. In this 
case the parties ( Roman Catholics) having, 
during their minority, and without the con
sent of their parents or the publication of 
banns, left their domicil in the province of 
Quebec in order to go to be married before 
a Protestant minister in the United States 
of America, such marriage is void on ac
count of having been contracted in fraud of 
the law and before a functionary who was 
not a curé of the domicil of either of the 
parti**-, burocher v. Degré, 21 Occ. N. 303. 
Q. H. 20 S. C. 450.

Ecclesiastical Laws—./ udicial Notice— 
Action for Separation — Plea of Nullity of 
Marriage ]—Where the defendant, by his plea 
to an action for separation from bed and 
board, alleges the nullity of his marriage with 
the plaintiff, but does not ask that the nullity 
1m* judicially pronounced, the Court cannot 
take his allegations into consideration. 2. 
The recognition, by art. 127. C. C., of cer
tain impediments to marriage, has not the 
effect of obliging the Courts of the province 
of Quebec to take judicial notice of the eccle
siastical laws which establish them, and there
fore the existence of such laws must be al
leged and proved by those who desire to take 
advantage of them. De (irandmont v. La 
Société des Artisans Canadiens-Français de 
a Cité de Montréal. Q. R. 10 S. C. 532. fol

lowed. Smith v. Cook, Q. R. 24 S. C. 400.

Legitimacy of Offspring — Condition 
of territories in 1878— Presumption of Mar- 
ntge Lndenee.)—In the year 1878 a white 
™Rn nr|d an Indian woman, domiciled in the 
North-West Territories, entered into a con
tract of marriage per verba de præsenti in

the Territories, without a cermony of ap.v 
kind, and cohabited as man and wife until 
the former’s decease :—Held, in view of the 
legal provisions for the organization of the 
Territories and the actual condition, with re
ference to the facilities for the solemnization 
of marriage, at least in the i>ortions of the 
Territories in the vicinity of the contracting 
parties' place of residence, that there was not 
a legally valid marriage. In bigamy cases, 
strict proof of marriage is required ; a differ
ent rule prevails in legitimacy cases, where 
strict proof of the marriage "of the parents 
is not required, but may be presumed from 
cohabitation and repute ; but where the evi
dence shews the actual terras upon which 
the parents were cohabiting and the facts 
relied upon as constituting the marriage, no 
such presumption can arise. Ile S her an, 4 
Terr. L. R. 83.

Officer Competent to Celebrate—
Power of Court to Order.]—The Court, or a 
Judge, lias no authority to order an officer 
comiietent to celebrate n marriage to do so, 
unless such officer is properly brought before 
the Court or Judge. Ex p. Fia et, 0 Q. P. R.

Widow of Deceased Brother— Valid
ity — Légitimait — Presumption — Will.] 
—The testator was married on the 30th June. 
1855. to the widow of his deceased brother ; 
she survived the testator. In 1884 and 1885 
the testator was living with another woman 
ns his wife :—Held, that the validity of the 
marriage between the testator and the widow 
of his deceased brother could not be disputed 
after the deatli of the testator : and the pre
sumption arising from the testator’s rela
tionship with another woman was rebutted 
by the fact of his lawful wife being then 
alive: and the appellants, the children of 
the testator and the other woman, were not 
légitimai** and had no locus standi to appeal 
from a judgment establishing a document ns 
the will of the testator. Hodgins v. McNeil, 
V Or. 305, and Re Murray Canal. 6 O. R. 
085. approved. Kidd v. Harris, 22 Occ. N. 
25. 3 O. L. It. 60. 1 O. W. R. 141.

MARRIAGE SETTLEMENT.

Scr Hvrdand and Wife—Partition.

MARRIED WOMAN.

Srr Hdhband and Wife.

MARRIED WOMAN'S PROPERTY 
ACT.

See Distribution of Estates — Husband 
and Wife—Limitation of Actions.

MARRIED WOMAN S REAL ESTATE 
ACT.

Ser Power.
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MASTER AND SERVANT.

I. COX TRACT OF HIRING AND DISMISSAL
01 Si i;\ \ :. 951.

II. Injury to Servant by Negligence of 
Masier. 055.

III. Wages, 002.
IV. Injury to Third Person by Servant.

003.
V. Secret Profits of Servant. 007.

VI. Other Cases, 008.

I. Contract of Hiring and Dismissal of 
Servant.

Absence of Notice — Misconduct—Pre
judice.]—In order that an employee inay be 
discharged without notice, his conduct must 
be such ns to cause a prejudice to his em
ployer. or to give the latter reasonable cause 
to fear that he will suffer a prejudice by rea
son of the acts of the former. Millan v. Do
minion Çêrpet Co*, ')■ EL 22 s. < j:: I

Agent of Crown — Liability of—Evi
dence.]—The defendant, the principal of an 
industrial school, an employee of the Do
minion Government, entered into and signed 
in in> own name a written agreement en
gaging the plaintiff for a certain period in 
a certain employment. The factory in which 
the plaintiff was employed being destroyed 
by fire, and the plaintiff thrown out of em
ployment, he sued the defendant for wrong
ful dismissal :—Held, that evidence of the 
capacity in which the defendant entered into 
the agreement and the other surrounding cir
cumstances was admissible. It appearing that 
the defendant acted merely as agent for the 
government :—Held, that the defendant was 
not liable. Bocz v. Uugonnard, 4 Terr. L. 
It. t$0.

Breach —Damages — Action before Ex
piration of Term—Pleading — Condition Pre- 
( edent.]—The plaintiff, who had been en
gaged from one year from August. 1902, by 
the defendants, at a monthly salary, was dis
missed wrongfully, as the jur. found, in 
December. He sued for damages for broach 
of contract, and the action was tried in 
Msy, 1906: Held, that the plaintiff was en
titled to recover damages covering the unex
pired term of his engagement. The state
ment of claim alleged a contract of hiring 
the plaintiff as superintendent of a mill, 
arising from two letters, without setting them 
out and without alleging the continuance 
of the construction of the mill, which was one 
of the conditions stated by the defendants 
in their second letter. The defence denied 
the allegations in the statement of claim and 
alleged that the contract was contained in 
the second letter :—Held, that it was not 
necessary for the plaintiff to prove the con
tinuance of the constriction of the mill. 
Hopkins v. Gooderham. 24 Occ. N. 104, 10 
B. C, R. 200.

Breach — Servant leaving—Consent of 
master—Servant inducing master’s customers 
to leave him—Improper use of books—Induc
ing workmen to leave—Conversion of goods 
—Money advanced by master on faith of con
tinuance of employment—Set-off. Trebil-
cock v. Barton. 3 O. W. It. 314. 670.

Contract — Jury—Damages V,, 
lion. Nmi/fc v. Bloomfield. 2 O. W. It.

Damages Future Commissions. 
plaintiff was engaged by the detVudu • 
act as their selling agent for a defile i rm. 
and be was to receive u defined saJar ..mi 
commission at a defined rate upon h... 
effected. Before the expiration of tin rm 
he was dismissed without cause, sale' 
large amount having up to that inn iwen 
effected by him :—Held, that, in estimai mi:. 
the damages to which he was entitl . 
commission on sales which there was ;• 
able grounds to think might have been eiT « t .| 
during the uuexpired portion of tin- > 
should be taken into consideration .inf
luent of Ferguson, J„ 4 O. L. It. 350, 2- '
N. 372, 1 O. W. It. 566. reversed. I 
v. Goold Bicycle Vo., 23 Occ. N. "104, u. 
L. It. 319, 2 O. W. R. 780.

Dismissal without Notice — 1’rouf of
, custom—Damages—Costs. Gould v. 1/u hiaun 

Ventral It. IV. Co., 5 O. W. It. 583

Election to Treat Contract as Re
scinded -Previous action for wage- -Judg
ment—Estoppel. Doherty v. Vancouver Ga*

! Vo. (B. C\), 1 W. L. R. 252.

Findings of Jury. |—Wiswell v. Inglit. 
3 O. wTR. 477.

Grounds for Dismissal. | -French v
Lawson. 5 O. W. It. 217.

Grounds for Dismissal - Justiti'-aiion.
Gonrmany v. Manitoba Club t Man 1 W.
L. R. 175.

Justification — Incompetency—Master of 
ship—Damage to ship—Employment ■ ; pi I i 
MeMangh v. Hamilton aud Fort William 
Xavigation Vo., 3 O. W. R. 791.

Justification- X< gleet of Duties- I » noi
ent Language — Condonation—E nienre. ]— 
The notice of appointment of plaintiff u< jani
tor of a public school provided for payment of 
the stipulated salary monthy, on presentment 
of a certificate from the principal of tie- 
school that the duties of the janitor had been 
satisfactorily performed:—Held, that a certi
ficate from the principal of tin- satisfactory 
performance of duties condoned any previous 
irregularity, misconduct, or neglect .if plum- 
tiff which properly came under the cognizance 
of the principal. Nevertheless, evidence of 
such previous acts might be given to shew 
that the act which led directly to the dis
missal was not a solitary instance, but 'hat 
the employee had been habitually guilty. 
Non-complinuee with the printed regulations 
furnished the plaintiff ns to the duties re
quired of him in respect to sweeping, dusting.
.■I'-.. ..mi impertinent and im
used towards members of the hoard of school 
commissioners, afforded sufficient ground for 
the immediate dismissal of the plaintiff from 
his position. Cook v. Halifax Echo'd 1 <>m- 
missioners, 35 N. R. Reps. 405.

Justification - Wrongful Accusait >< — 
Knowledge of. )—Where a servant, upon un
founded suspicion, endeavoured to make his 
fellow-servants believe that his master hud 
committed a criminal offence :—Held, that 
the master was justified in dismissing his ser
vant. Held, also, that though tic- master
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iuav bave been unaware of these acts vf his . 
s, rvarii at the time of dismissing him, he 
waa entitled to rely ujhiu them as a defence to 
UD action tor wrongful dismissal. Semble It 
vva«. sufficient to justify the dismissal that 
the servant falsely informed customers of the 
master that he, the servant, had been placed 
iu Ins position by other persons for the pur- 
1K)S,. of " straightening out the business." 
McGeorge v. Rose, 5 Terr. L. It. 110.

Manager of Restaurant — Length u[ 
Notice—lit (isunablt Notice—Damages—Other 
Employment.]—The rule requiring a month's 
notice to be given to terminate the engage
ment of a domestic servant does not apply to 
the case of the manager of a restaurant. The 
latter is only entitled to reasonable notice, 
having regard to the nature of the employ
ment and the surrounding circumstances, and 
to entitle him to recover damages for dis
missal. it must appear that he not only en
deavoured to get similar employment else
where and failed, but that he acted reasonably ; 
in that behalf. Lambcrton v. Vancouver Tem
perance Hotel Co., 11 B. C. It. 07.

Master and Servant Ordinance -Im
proper Dismissal of Servant — Additional , 
Wages for—Justin of the Peace—Jurisdic- J 
/ion.]—A bar-tender employed by an hotel- 
keeper at a monthly salary from the lsi 
December, became temporarily incapacitated 
through illness on the 5th June, and, pro- ! 
curing a substitute, left the hotel, returning 
to work again on the 10th, whereupon he was 
discharged by his employer, being paid $10 
for wages up to the time he left. He claimed 
the balance of two months’ wages for im- ! 
proper dismissal, and on an information 
before a justice of the peace under the i 
Master and Servant Ordinance (C. O. 1898, 
c. 50, s. 90), was awarded five days’ further 1 
wages from the 5th to the 10th, the date ! 
of dismissal, and an additional month's 
wages expressed to lie in lieu of notice : 
—Held, on appeal from this order, that 
the hotel-keeper was not entitled to dis
charge the bar-tender, under the circum
stances, without notice ; also that the latter 
was entitled to be paid wages up to the 
time of his dismissal. But held further, that 
the justice had no jurisdiction under the Ordi- 
mu> . to order payment of the additional 
month's wages, which could not be said to
n<* wages due, Lut damages for improper dis
missal. (loodc v. Downing. 5 Terr. L. It. 
506.

Publication of School Books by
Master—Production and adaptation by ser- j 
vain -Original work—Property and benefit of 
muster—Conflicting evidence—Profits. Camp- j 
Ml v. <,'corye N. Moran g it Co. (Ltd.). 4 O. ' 
W. it. 321, C. O. W. It. 901.

Rescission - Continuance in employment 
—Abandonment—Part payment of commis- | 
sion. Hanfield v. Hamilton Brass Co.. 1 O. 
W. R. 298.

Servant Leaving Employment—Wages 
— Breach — Damages.] — A servant whose 
wages are payable periodically and who is 
dismissed from his master's employment for 
good cause, or leaves without justifiable cause, 
after one of such periods has passed, is never
theless entitled to recover any unpaid wages 
accrued up to the end of the last of such I

periods ; a right of action accrues at the lapse 
of each of such periods. The master has 
only the right to recover damages against the 
servant for breach of his contract. Taylor 
v. Kinsey, 4 Terr. L. It. 178.

Share of Profits of Business—Sale of 
Business.]—The plaintiff and the defendant 
entered into a contract of hiring arid service, 
which was to continue for a year unless the 
plaintiff's business was disposed of before 
that time, and the defendant was to be paid 
a certain sum each week, and also, at the end 
of the year, a percentage of the net profits 
of the business :—Held, that the sale of the 
business before the expiration of the year 
did not deprive the defendant of hie right to
ihe percentage of the net profits up to that 
time, but that he had no interest in the assets 
of the business, and therefore no right to a 
percentage of the profits made by the plaintiff 
ou the sale of the assets. In re Sims and 
Harris, 21 Oce. N. 23U, 1 O. L. It. 445.

Statute of Frauds—Quantum Meruit— 
Dismissal.] — Held, following Giles v. Mc- 
Ewen, 11 M. L. It. 150, that where a con
tract of hiring is not enforceable by reason 
of the Statute of Frauds, inasmuch as it is 
not to lie performed within a year of the 
making thereof, the servant is entitled to re
cover on a quantum meruit where he is dis
missed without justifiable cause. Justifiable 
grounds for dismissal discussed. Rose v. 
Winters, 4 Terr. L, R. 353.

Termination by Notice—Incapacity of 
Servant—Permanent Disability—Findings of 
Jury—Weight of Evidence.]—Where a con
tract for service provided that it could be 
terminated by either party giving the other a 
month’s notice therefor, or by the employer 
paying or the employee forfeiting a month's 
wages :—Held, reversing the judgment in 3(1 
N. S. Reps. 158, that illness of the employee 
by which he is permanently incapacitated 
from performing his service would itself ter
minate the contract Held, also, Rillam, J.. 
dissenting, that an illness terminating in the 
employee’s death, and during the whole period 
of which lie is incapacitated for service, is a 
permanent illness, though both the employee 
and his physician believed that it was only 
temporary. By a rule of the employer an em
ployee was only to bo paid for the time he 
was actually on duty. One of fhe employees 
had accepted and signed a receipt for a 
month's wages, from which the pay for two 
days on which he was absent from duty was 
deducted, and his conversations with other 
employees shewed that he was aware of the 
rule, but no formal notice of the same was 
ever given him. He died after a long illness, 
and his executrix brought an action for his 
wages during such period, and the jury found 
on the trial that he did no! continue in the
employ alter notice of the role and acquies
cence in the terms thereof :—Held, that such 
finding was against evidence and must be set 
aside. Dartmouth Ferry Commission v. 
Marks. 24 Occ. N. 1(17, 34 8. C. R. 366.

Wages— Monthly Rate — Entire Contract 
— Servant Leaving Employment — Justifica- 

I (ion.]—It was found as a fact, on contrudic- 
1 tory evidence, that the plaintiff hired with the 
j defendant at $18 for the first month, and, if 
I each party was satisfactory to the other, for 

$20 for the whole working season including 
the first month, and that the wages, though
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fixed with reference to the months, were pay
able only at the end of the period of hiring. 
The plaintiff after working for some mouths 
left, and sued for the wages for the number 
of months he hud worked, less the wages for 
the first month, which hud been paid :—Held, 
that the contract was uu entire oue «and that 
the plaintiff could not succeed. Nature of 
behaviour of master towards servant justify
ing the servant in leaving, discussed. Owen 
v. James, 4 Terr. L. B. 174.

Wrongful Dismissal — Contract of 
hiring — Construction — Statute of Frauds. 
Glenn v. Itudd, 1 U. XV. It. 110, lit). L It. 
422.

Wrongful Dismissal of Servant —
Justification—Grounds—Misconduct — Soli
citor's Letter—Negligence or Incompetence— 
Condonation.] — Plaintiff entered into uu 
agreement with defendants containing a 
clause permitting the defendants to instantly 
dismiss the plaintiff from their employment 
if he was found guilty of disobedience to 
orders, theft, drunkenness, or other miscon
duct. Plaintiff did a particular job so im
perfectly that it was unmerchantable. De
fendants made him do the job over aud 
deducted $1.45 from his wages, being 0 hours’ 
pay. Plaintiff employed a solicitor to write 
defendant a letter demanding repayment of 
the $1.45. Defendant requested plaintiff to 
withdraw the letter. Plaintiff refused. De
fendant thereupon paid the $1.45 and dis
charged him :—Held, it was not disobedience 
to orders to complain through his solicitor, 
and was awarded damages. Clarke v. Capp, 
G O. XV. K. 174, » O. L. IL 1»2.

II. Injury to Servant by Negligence or 
Master.

Action under Workmen's Com
pensation Act—Defence—Particulars. St. 
Arnaud v. Interstate Consolidated Mineral 
Co., 2 O. XV. 11. 252.

Breach of Factories Act—Questions for 
jury — Costs. Ackernecht v. McBrine, 0 O. 
XV. R. 720.

Building— Defective Condition of Appli
ances— Knowledge of Master—Company— 
Officer of—Admissions by—Evidence—Onus 
—Nonsuit.]—The plaintiff was a labourer 
working for the defendants in the erection of 
an elevator. He was directed by a super
intendent of the work, to go upon a planking 
which answered the purpose of a scaffolding 
in an excavation made for the purpose of 
placing therein the leg of the elevator. The 
planking gave way while the plaintiff was on ! 
it, and he was precipitated to the bottom of | 
the excavation, sustaining injuries. It was 
contended that the plaintiff had knowledge 
of the defective construction and unsafe con
dition of the scaffolding through J„ their 
secretary-treasurer. It was not shewn that 
.7. assumed to give orders to the men, or 
directions ns to the practical work which was 
going on; but there was evidence that he was 
standing, with his hands in his pockets, look
ing down into the excavation on the morning 
of the accident, and that on former occasions 
he had been seen to call I). on one side and j 
say something to him, which no one over
heard. There was no evidence that the per- j 
sons employed by the defendants were not 1
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proper a id ......patent person i
materials used were faulty or iuadeqtii 
nor was there any evidence that the dvt.-n I- 
auts had any better means of knowing of i h. 
danger than the plaintiff :—Held, that the 
onus was on the plaintiff, aud he had im, 
made out a case to be submitted to the jury. 
Evidence was given of an admission mud. by 
J. to the plaintiff", after the accident, ,i 
the defective condition of the scaffolding .mil 
the defendants' knowledge of it:—Held, that 
he hud no authority to make admissions on 
behalf of the defendants, an incorporated < <>m- 
neni. Wilson \. Botsford-Ji m. 1 
N. V5.

Canal works—Dangerous place—" W 
. —XX'orkmen’s Compensation Act — Négligea.
1 of superintendent — XX'orkmau conforming 

orders—Contributory negligence. Birmingham 
v. Larkin, 5 O. XV. It. 540.

Cause of Accident—Injury to Servant— 
j Evidence—Negligence.]—Administrator of the 
j estate of John XVilson the younger, brought 

action to recover damages for the death of the 
latter from injuries received by him while in 

j the employment of defendants at Merrilton,
; owing, as alleged, to the unsafe and defective 
i condition of a hoist in defendants' mill. The 

jury found that the deceased came to his 
| death through a defective elevator ; that there 
I was negligence of defendants iu not having 
| a guard and not having sufficient light ; that 
I the deceased was not guilty of any act which 

contributed to his death ; and 
tiff’s damages at $700. There was evidence 
that the approach to the hoist shaft was un
guarded, uud that the hoist was defectively 
constructed in that it lmd no catch - Held, 
that defendants were liable, notwithstanding 
that there was no direct evidence of how the 
deceased was injured. Kerwiu v. Canadian 
Coloured Cotton Mills Co., 28 O. It. 73, 25 
A. It. 30, 20 8. C. It. 478, distinguished. 
Groves v. XVimborne, [1808 ) 2 Q. It. 402, 
followed. Wilson v. Lincoln Paper Mills < <>.. 
4 O. XV. It. 521, 25 Occ. N. 14, 0 O. L It. 
11».

Collapse of Building—Liability—Owner 
—Tenant.]—The plaintiff was employed by 
the defendant as a storeman. The building in 
which the latter carried ou his business 
collapsed, uud the defendant was carried 
down in the debris and was severely injured, 
lie brought this actiou for $3,000 damages, 
claiming Uint the defendant knew of the 
faulty construction of the building, aud that 
lie had overloaded it. The defendant denied 
iliai le knew of any defect, or that he bad 
overloaded the building. Doth parties ad
mitted that the building collapsed bi-cause <>f 
inherent defects:—Held, that the defendant 
had not overloaded the building : and that, 
therefore, since under art. 1055 the owner of 
a building is responsible for damages causeil 
by its defects, the actiou should have been 
brought against the proprietor of the building, 
and not against the defendant, who was only 
n lessee. Dulude v. Benoit. 21 Occ. N. 82.

Common Law Liability—Defective sys
tem—Findings of jury—Workmen's Compen
sation Act. Graham v. International Har
vester Co., 5 O. XV. R. 013.

Condition of El.Totor-Jury. Try»» 
v. Canadian Woolen Mills (Limited), - G. 
XV. R. 380.
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Contract as to Liability — Railway \ 

idmpuny — Provident Society — Release of 
, ; in Right* of Widow nullity Indem
nify „r Satisfaction—Motion for Judgment— ! 
Peremption.]—1. The provisions of art. 494.
C. C. 1’.. are not on pain of nullity, and 
failure to move for judgment in accordance 
with the verdict of a special jury until after ! 
(be lapse of the time prescribed by this 
article, does not deprive the party of the right 
t„ a judgment, unless the action itself has 
been declared perempted for failure to pro- I 
eeed there during two years. 2. A railway ; 
company cannot, under a contract between | 
their employee and an insurance and provi
dent society, in consideration of an annual 
subscription to such society, be exempted from 
responsibility for damages caused by neglect 
and failure on their part to comply with a 
duty imposed on them by law for the safety 
of "passengers and employees, e.g., equipment 
of the cars with efficient brakes, such stipula- I 
tiou being without effect under s. 243 of the : 
Railway Act of Canada, 51 V. c. 29. 3. The 
right of the widow and other relatives under ! 
art. 1056, C. C., is not a representative onè, I 
but is independent of that of the injured per- ! 
son. and, therefore, even if an agreement sti
pulating immunity from responsibility for 
damages caused by faute lourde were valid 
as regards the injured person, it would hi? 
without effect as regards his widow or other 
persons having rights under art. 1056, C. V.
4. An agreement exempting a party from ! 
responsibility for damages caused by his gross 
negligence, or faute lourde, is null and void, j 
ns being contrary to public order. 5. The j
words " indemnity or satisfaction.” in art. ! 
105ti. C. C., imply compensation by tbe per
son responsible for the damage suffered, and 1 
uot a payment made under a contract with an 
insurance society. Judgment in Q. It. 21 !
8. C. 346 affirmed, (/rand Trunk R. IV. Co. 
v. Miller. Q. R. 12 K. B. 1.

Contributory Negligence — Action by 
Widow Pleading—Reply — Rail leap.] — In ; 
no action for damages by the widow of a rail- ! 
way company for the death of her husband, 
where the defendants plead that the victim 
took no steps to protect his own train, as ; 
required by the rules and regulations of the 
company, and that such negligence was the 
determining cause of the accident, it is not 
legal for the plaintiff to reply that the de
ceased “ had done all that was customary 
for the employees of the said railway com- ; 
puny defendant." and such allegation being ! 
too vague will be rejected on an inscription 
in law. Leahey v. (/rand Trunk R. W. Co.,
5 Q. V. It. 350

Contributory Negligence — Evidence- 
Mine.]—In an action to recover damages for ! 
negligence causing the death of the plaintiff's 
son, a workman employed in defendants' mine, 
the defence of contributory negligence was 
raised. The cause of death was the breaking j 
away from its fastening of a car, used for tbe 
purpose of hauling coal up a slope leading I 
from the mine. The evidence shewed that the 
fastening used to attach the car to the rope | 
was fit for the purpose for which it was em
ployed. and that it was in good condition ; 
also that the deceased was on the “ haulage 
way, where the accideut occurred, contrary 
w orders, there being a “ travelling way ” by 
wnicn workmen were required to go up and 
down:—Held, that the plaintiff could not

recover, liowie v. Dominion Coal Co., 37 
N. 8. Reps. 111.

Contributory Negligence — Proximate 
cause — Voluntary incurring of risk—Work
men's Compensation Act—New trial—Jury. 
Cameron v. Douglass. 3 O. W. R. 35.

Contributory Negligence Volenti non 
tit injuria — 1 hidings of jury — Nonsuit. 
Kciller v. John Inylis Co., 6 O. W. R. 334.

Contributory Negligence Pleading — 
Particulars—Damages—Allegations Concern
ing.]—A master who alleges that au accident 
caused to a workman in his employment is 
due to the latter's own want of care, atten
tion. and skill, may be ordered to give parti
culars shewing iu what such want of care, 
attention, and skill consists. 2. A plaintiff 
claiming damages for au injury may allege 
that he is married aud the father of a family, 
since bis obligations to his wife and Children 
must be tukeu into consideration iu assessing 
the damages. Labossière v. Montreal Light, 
Heat, and Power Co., 6 Q. P. R. 410.

Contributory Negligence Ruilway — 
Workman on—Neglect of Rules—Cause of In
jury.]—A rule of the defendants required the 
display of a blue signal ( blue flag by day and 
blue light by uight ) while a car was being 
repaired on the track. Solely iu «-onsequeuce of 
the failure of the plaintiff, an employee of the 
defendants, to comply with this rule a train 
backed dowu while he was working at a car 
mi i lif track, and he was injured : Held, 
that the plaintiff lmd no claim for compensa
tion under the circumstances. Confiée v.
(/rand Trunk R. IV. Co., Q. It. 23 S. C. 242.

Contributory Negligence — Unsatisfac
tory verdict—New trial. Reid v. Paul, 3 O. 
W. R. Mil.

Damages Pleading — Financial Circum
stances of Parties.] — A plaintiff claiming 
damages from his employers, on account of 
an accident while at work, may allege his 
poverty aud the illness of his wife, but not 
the pecuniary standing of his employers. 
Desronicrs v. Wight on, 6 Q. P. R. 4ÏÎ9.

Dangerous Machine—. Lôeewe of (luard 
— Contributory Negligence.] — The plaintiff 
was employed by the defendant to "edge ” 
boards at a machine known as a jointer, 
which consisted of two revolving knives about 
sixteen inches wide driven by steam power, 
set in and projecting slightly above the sur
face of an iron table about three feet high 
and eight feet long. The knives were not 
guarded, and it was proved that a guard could 
have been used ; that without one the machine 
was dangerous ; an that the defendant's fore
man knew this. I he workman as he edged 
each board atom 1 it on end against the table 
at his left ban ; tor removal by other work
men. One of :■! boards, owing either to the 
vibration of tbe machinery, or to a knock 
given to it by another workman, fell upon the 
plaintiff’s arm and forced his hand upon the 
knives, and he was seriously injured :—Held, 
that the absence of a guard was a defect in 
the machine ; that the foreman's knowledge of 
this defect and failure to remedy it consti
tuted negligence for which the defendants 
were liable ; that the absence of the guard 
and not the placing of the board against the 
table was the proximate cause of the accident ;
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uiid therefore that the plaintiff was entitled to 
damages. Godwin v. Newcombe, 21 Occ. N. 
228. 1 O. L. It. 526.

Dangerous Machine Absence of Uuurd 
Required by Law — Order of Factory In
spector—Damages—Quantum.] — The owner 
of a factory who, contrary to law and tIn
direct ions of the factory inspector, fails to 
guard a dangerous machine with appliances 
which will protect the operator thereof, is 
guilty of negligence, and, if this negligence 
is the cause of an accident, is liable to the 
person injured in damages for the injury. An 
assessment of $1,000 damages for an injury 
consisting in the loss of three lingers and 
the stiffening of the index finger of one hand, 
in tin- case of a workman aged 20, is not 
excessive. Judgment in Q. It. 20 S. C. 535 
alfirmeu. DcsrosU rs v. St. Laurence Furni
ture Co., Q. K. 27 8. C. 73.

Dangerous Machinery—Precautions — 
Negligence of fellow workmen—Jury — Dam
ages. .Myers v. Sault Ste. Marii Pulp and 
Paper Co., 1 U. W. H. 280, 3 O. L. It. 000.

Dangerous Objects — Precautions—No
tice of Action—Time—Knowledge.] — Any 
person who uses dangerous objects in any in
dustry or manufacture must take the greatest 
possible care to prevent accidents by adopting 
all the means and inventions known ; and 
where it is proved that such precautions have 
not been taken, the owner of the industry 
is responsible for injuries to workmen arising 
from the dangerous machinery. 2. The no
tice required in certain cases previous to the 
bringing of an action for a tort or quasi-tort 
is in time and will be considered sufficient if 
it has been served as soon as ilia plaintiff has 
knowledge of the facts which give him a right 
of action. City of Montreal v. Gosney, Q. R. 
13 K. B. 214.

Dangerous Place—Cause of death—Infer
ence—Negligeme—Jury. Griffiths v. Hamil
ton Electric Light, etc.. Co.. 2 O. W. It. 694, 
« O. L. R. 296,

Dangerous Place—<iuard—Factories Act 
—Defect in way — Workmen's Compensation 
Act—Jury. Colbourne v. Hamilton Steel and 
Iron Co., 2 O. W. R. 548.

there could be no negligence imputed to the 
company in that respect, although it i 
wards appeared that there had been m- ; in 
judgment or in the manner in which .1 
inspection was performed :—Held. also. 
ouurd, J., dissenting, that where th.-i 
evidence that makes it unnecessary to draw 
inferences or rely upon presumptions from 
facts proved, the findings of two < ourts l» ,,. 
which have acted upon such inf'-ieu-vs m ; i. 
sumptions, should be reversed. 1 hi uni 
Canadian Asbestos Co., 25 Occ. V '.it; : < 
dian Asbestos Co. v. Girard, 36 S. V. It. '

Dangerous Work ire,dent / /,. 
eneed Workman — Infant—Superintend• 
Instruction.] — The employer owes to k 
workman, in the execution of his work, .ili 
the protection which a father owes n> iiis 
child, and ought to take the necessary pre
cautions to avoid accidents which may h ; ■ 
to his workmen, even by reason of the r im
prudence, inexperience, and want -if skill : 
he is liable not only as regards habitual 
dangers, but also as regards possible acci
dents, and is responsible for an aceideut 
which happens to a workman in the course of 
dangerous work, which he has ordered him to 
do, especially when the workman is an in
fant. ignorant of the danger which h<- incurs, 
ami having neither the prudence nor the ex
perience necessary to protect himself. There
fore, in this case, the foreman of the defen
dant company having ordered the plaintiff’s 
son (aged sixteen) to do a dangerous piece of 
work, without having instructed him suffi
ciently as to the mode of doing it without 
danger to himself, and without having super-, 
intended the work or caused the workman to 
be assisted by an experienced person, the de
fendant company were liable for tie cons- - 
quences of the accident which happened to 
the plaintiff's son by reason of bis inexperi
ence and his want of skill, known to the fore
man. McCarthy v. Thomas Davidson Mfg. 
Co.. Q. It. 18 8. C. 272.

Dangerous Work — Precautions - La
bility.] — Judgment of the Court of Kings 
Bench. Quebec, affirming the judgment of the 
Court of Review. Sub nom. Fournier v. 
I.iimoun-ux. Q. II. 21 S. C. 99. reversing 
judgment in O. R. 21 8. C 32, affirmed. 
Lamoureux v. Fournier. 38 S. C. R. 675.

Dangerous Ways, Works, Etc. — In
spection—Evidente—Presumptions — Appeal 
—Reversal of Findings of Fact.]—While at 
work in the pit of an asbestos mine, the pit 
foreman was killed by a loose rock falling 
upon him from the wall of the pit. Some 
time before the accident, after setting off a
blast, the wall had been Inspected by a com
petent person under the personal direction 
of the pit foreman himdelf, and the particular 
spot from which the loose rock fell tested by 
sounding and prying with a crowbar, and 
judged to be safe. In un action to recover 
damages the Courts below inferred from the 
evidence that the wall of the pit had been 
allowed to remain in an unsafe condition, and 
held the defendants responsible on account of 
negligence in this respect. On appeal to the 
Supreme Court of Canada :—Held, reversing 
the judgment appealed from, Girouard, J., dis
senting, that, as an inspection had been duly 
made by competent persons using their best 
judgment in the honest discharge <>f their 
duty, who reported the wall to be secure,

Dangerous Work»—Knowledge of Mas
ter-— Workmen's Compensation Act—Liability 
at Common Law.]—T., an employe»* in a null, 
entered the elevator on the second floor to g-1 
down to the ground floor, and, while he was 
in it. the elevator fell to the bottom of the 
shaft, and he was injured. On the trial ot 
an action against his employers for damages, 
it was proved that the elevator was over - 
years old ; that it had fallen before on the 
same day owing to the dropping out ot me 
key of the pinion gear which laid been re
placed ; and the jury found that the vibration 
and general dilapidation of the running gP*r 
caused the key to fall out again, occasioning 
the accident Held, that the defendants were 
liable under the Workmen's Compensation 
Act:—Held. also. Nesbitt. J., dissenting, that 
the defendants were negligent in not exer
cising due care in order to have the elevator 
in a safe and proper condition for the neces
sary protection of their employees, and were, 
therefore, liable at common law. 1 or Nesbitt, 
J„ that, as the defendants had employed
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ompvtent person to attend to the working of 
I,.' ; irva'or, they were not liable at common 

law for their negligence. Judgment of the 
V.mrt of Appeal, Traplin v. Canadian 
Um.li.n Mills tLimited), 3 O. W. It. 4It», 
aii,i Canadian Woollen Mills (Urn i-
tui, v. Traplin. 25 Occ. N. 20, 35 S. C. It. 
424.

Dangerous Works — Ordinary Frecau- 
Knowhdge of Risk — Contributory 

V, i/i,genet Voluntary Exposure to Danger. \
Vn employer carrying on hazardous works 

1S ‘obliged to 'ake all ordinary precautions, 
commensurate with the danger of the em
ployment. for the protection of employees, 
and, where this duty hat been neglected, the 
employer is responsible in damages for in
juries" sustained by an employee as the direct 
result of such omission. La pitre v. Citizens' 
Light and Power Co., 25» S. C. It. 1, referred 
to. In such a case it is not a sufficient de
fence to shew that the person injured had 
knowledge of the risks of his employment, but 
there must be such knowledge shewn ns, in 
the circumstances, leaves no doubt that the 
risk was voluntarily incurred : and this must 
lie found as a fact. McDougall v. Montreal 
Park and I nland A\ H . Co.. 25 Occ. N. UN : 
Montreal Turk and Inland It. W. Co. v. Mc
Dougall. 30 8. C. It. 1.

Death—Absence of Direct Evidence as to 
Cause of Injury—Inference—Case for Jury 
—Dangerous Machinery—Factories Art.] — 
The plaintiff sued ns the personal representa
tive of her deceased husband to recover dam
ages for injuries sustained by him while work
ing as a sawyer in the employment of the de
fendants, which, as she alleged, resulted in 
his death, and were caused by a defect in the 
condition or arrangement of a “jointer” at 
which the deceased was working, the revolving 
knives of which it was, as she contended, 
tlie duty of the defendants under the Factories 
Act to guard, and which were not so guarded. 
There was uo direct evidence of the cause of 
the injury :—Held, that certain circumstances 
shewn afforded evidence which, if believed, 
warranted the inference being drawn that the 
injuries to the deceased happened while he 
was in the act of putting the board through 
the jointer, and that, owing to the knives be
ing unguarded, his lingers, without fault of 
his, came in contact with the revolving knives 
by which the ends of them were taken off. 
Montreal Rolling Mills Co. v. Corcoran. 20 
S. It. 595, Canadian Coloured Cotton Co. 
v. Kervin, 29 S. C. It. 478, and Wakelin v. 
London and South Western R. W. Co.. 12 
App. Vas. 41. 11890] 1 tj. B. 190n„ distin
guished: — Held, also, following Groves v. 
Wlmborne. 11898 j 2 Q. B. 402. and Sault 
8te. Marie Pulp and Paper Co. v. Meyers, 33 
8. V. It. 23, that failure to obey the direction 
of the Factories Act ns to guarding dangerous 
machinery, which results in injury being 
caused to an employee, gives a right of action. 
Hilling v. firmmens, 24 Occ. N. 83, 7 O. L. It. 
340, 3 h W. It. 17. Affirmed, 8 O. L. It. 
540. 4 O. W. R. 218.

Death—Action by widow under Fatal In
juries Act—Cause of death—Defective appli
ances — Absence of precautions—Dangerous 
employment—Voluntary acceptance of risk— 
Knowledge of master—Knowledge of servant. 
'^opbell v. Ontario Lumber Co., 3 O. XV. R.

D—31

Death — Causal Connection — Evidence 
—Conjecture — Defect — Want of (Juard— 
Findings of Jury.]—The plaintiff’s husband, 
who was working on a platform projecting 
a few feet from a gallery in the defendants' 
workship, fell from the platform and was 
killed, there being no evidence to shew how 
he fell. There was no railing or guard to 
the platform, hut when the deceased was last 
seen he was standing on the platform next 
the gallery in a place of safety, and after 
that, up to the time when he was found ly
ing on the floor, nothing had happened in 
connection with his work to make it neces
sary for him to change his position :—Held, 
Meredith, C.J.. dissenting, that there was no 
ease to go to the jury, it being merely at best 
a matter of conjecture that the accident had 
happened because of the want of n guard. 
Brown v. U'a ferons Engine Works Co.. 24 
Occ. N. 315, 8 O. L. R. 37, 3 O. XV. R. 943.

Death—Cause of—Unauthorized Miscon- 
duet of Fellow-workman—Findings of Jury 
—Irrelevancy — Xegligcnre — Workmen's 
Compensation Act—Factories Act.]—An ac
tion under the XX’orkmen’s Compensation for 
Injuries Act by a widow to recover damages 
for the death of her husband, caused by an 
accident when in the defendant's employment. 
The deceased was working on the first floor 
of the defendant’s door and sash factory. 
There was an opening in the floor through 
which boards were passed from the lower to 
the first floor when required. The usual me
thod before and at the time of the accident 
was. that when a number of boards had to 
be put up-stairs a workman was sent up to 
stand by the hole and receive each board as 
it was handl'd up by a nmu on the ground 
floor. When only a few hoards were to be 
put up at a time, the man below would push 
a board up a little way and rattle it about 
until some one on the first floor came for
ward and took it. On the occasion of the 
a (Vident an employee of the defendants en
gaged on the ground floor, finding three 
boards standing with the upper ends in the 
opening above and in the way of his work, 
pushed one up a little way and rattled it. 
No attention being paid, he violently shoved 
a board up so that it shot through the hole 
and landed on the first floor. Me repeated
ihi' with the second end third, and the Iasi
one struck the deceased while walkirfg past 
the hole and caused his death :—Held, that 
the defendant was not responsible, inasmuch 
as the act of the “înployee which caused the 
accident was wl Jly unauthorized and op
posed to the usu ,i course, and the defendant 
or foreman could not he blamed for not as
suming that any workman would resort to 
such unlikely and extraordinary measures for 
removing hoards from the lower floor : and the 
findings of the jury were irrelevant and must 
he disregarded. Judgment of Britton, J.. 2 
O. XX’. It. 305. reversed. Alexander v. Miles, 
24 Occ. N. 124. 7 O. L. R. 103, 3 O. XV. R. 
10ft.

Death — Dangerous employment — Fore
man—X’olenti non fit injuria — Findings of 
jury—Nonsuit on undisputed evidence. Cam- 

i eron v. Douglas, 3 O. W. R. 817.

Death Dangerous work — Instructions 
! of foreman—Defective appliances — Finding 
j of jury—Knowledge of danger—Voluntarily 

incurring risk—XX'orkmen’s Compensation Act.
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Mitchell v. Canada Foundry Co., 3 O. W. R.
U07.

Death — Defective Appliance*—Construe• 
tion by Deceased—Evidence—Appeal.] — In 
an action for damages by reason of an acci
dent in a workshop causing the death of a 
man, where the defendant pleads that the 
contract of the deceased contained a stipula
tion that the scaffolds, of which that which 
caused the accident was one. were to be con
structed by the deceased and his father, and 
were ho constructed, may call witnesses to 
prove such stipulation. 2. A judgment main
taining objections to the enquête falls within 
the cases enumerated in art. 46, ('. P. lieau- 
doin v. Petit, « Q. P. R. 322.

Death — Defective System — Immunity 
from Accident for Long Period.] — The de
fendant was the owner of a derrick for hoist
ing coal from vessels, which was drawn up 
by a bucket and emptied into a hopper at 
the top of the derrick. Under the hopper was 
a platform with an opening in it. across 
which there were rails for a tram car, into 
which the coal was loaded when it was de
sired to weigh it, the coal being then dropped 
through the opening into a lower hopper : 
but when the weigh car was not in use, the 
coal fell directly from the upper hopper 
through the opening into the lower hopper. 
The sides of the platform were three feet 
nine inches from the opening, and were not 
fenced so as to prevent coal from falling over 
its edge. There was a ladder from the cor
ner of the platform to the ground., which, 
though not the ordinary means of access to 
and From ill*1 derrick. w»e being properly need 
by deceased, one of the employees, o i his 
way to inspect a vessel then l>eing uni aided, 
when he was struck on the head and killed 
by a piece of coal, which had fallen from 
the platform. The derrick had been in use 
for fifteen years without the occurrence of 
any similar accident, or proof of any coal 
having previously fallen from, though occa
sionally falling on. the platform. In an ac
tion by the administrator to recover damages 
by reason of the death of the deceased :— 
Held, that the un fenced sides of the plat
form were obviously a cause of danger, which 
was necessarily increased by the existence of 
the rails across the o|»ening causing coal strik
ing them to lie driven outward, and that the 
plaintiff was therefore entitled to recover. 
Judgment of a Divisional Court. 2 O. W. R. 
896. affirmed. Bisnnw \. Shields, 24 Occ. X. 
120. 7 O. L. It. 210. 8 O. W. It. 112.

Death — Electric Plant — Defective Ap
pliances — Electric Shock—Engagement of 
Skilled Manager—Contributory Negligence.] 
—An electrician engaged with the defendants 
as manager of their electric lighting plant, 
and undertook to put it in proper working 
order, the defendants placing him In a posi
tion to obtain all necessary materials for 
that purpose. About three months after he 
had been placed in charge of the works he 
was killed by coming in contact with an in
candescent lamp socket in the power house, 
which had been there the whole of the time 
he was in charge, but, at the time of the acci
dent, was apparently insufficiently insulated : 
—Held, that there was no breach of duty on 
the part of the defendants towards the de
cease’. who had undertaken to remedy the 
very defect* that had caused hi* death, and 
the failure to discover them must be attri
buted to him. The judgment appealed from.

14 Mau. L. R. 74, 22 Occ. N. 266, ordering a 
new trial, was affirmed, but for reasons dif
ferent from those stated in the Court below. 
Davidson v. Stuart. 24 Occ. X. 113, ,'A S 
It. 210.

Death — Employers' Liability V - i.mse 
of Injury—Négligence — Contributory \egii- 
genre.]—Action under the provisions of the 
Employers' Liability Act, by the widow and 
administratrix of McN.. who wn< a night 
track walker in the service of the defendants 
and whose duty was to walk hackw; ids and 
forwards ou the railway tracks of the defen
dants to see that the tracks were clear. There 
was a shed over the defendants' blast furnace, 
the roof of which projected on each side for 
some distance. The tracks were under the 
projecting roof, and persons walking along 
the tracks would be entirely protected from 
the falling ice and snow from the roof. If 
slag or metal was being poured from the fur- 

| naves, or the track was otherwise entirely 
obstructed, the walker would have to go out- 
aide the track or take the track on the othei 

i side of the shed. The deceased was found 
1 dead one morning abr ut 12 feet outside tin- 

track. covered with pieces of ice. one arm 
broken and with marks on the buck of his 

I head. There was no direct evidence of the 
j cause of the death :—Held, following Wakelin 

v. London and South Western R. W. Co.. 12 
! App. (Jas. 41. that the facts proved were con- 
; sistent equally with negligence by the defen- 
! dants. contributory negligence by the de- 
I ceased, and death in circumstances for which 
! the defendants would not lie responsible; and 

the action was dismissed. McNeil v. Domiii- 
I ion Iron and Steel Co.. 24 Occ. N. 236.

Death—Fatal Accidents Act—Workmen's 
Compensation Act—Railway—Engine-driver 
—Disobedience of rules—Nonsuit. 11 olden V. 
Grand Trunk It. 11. Co., 5 O. L. 11. 301, 2 
O. W. R. HO.

Death—Fatal Accidents Art—Workmen's 
Compensation Ac# — Pleading — Status of 
Plaintiff — Expectation of Benefit—Persons 
for whose Benefit Action Brought.]—No tier- 
son can sue under the Workmen's Compensa
tion Act, R. S. M. 1002 c. 17H. for damages 
for the death of a deceased relative, who 
could not sue under R. K. M. 1902 <;• 31. and 
the statement of claim must shew either that 
the plaintiff is the executor or administrator 
of the deceased or that there is no executor 
or administrator, or. i? there be one. that no 
action has been commenced within six months 
after the death of the deceased by or m the 
name of the executor or administrator; and 
it is not sufficient for the plaintiff to state 
simply that lie is the father and sole heir- 
at-law of the deceased. It is necessary that 
the statement of claim should shew that the 
plaintiff had a reasonable prospect of future 
pecuniary benefit from the continuance of the 
life of the deceased. It Is not necessary in 
every case, and it was not necessary in the 
circumstances of this case, to allege that, the 
action was brought for the benefit of nil per
sons entitled to "claim damages. Makarsky 
Canadian Pacific It. IV. Co.. 15 Man. L. «• 
53.

Death — Mine — Negligence —, Onu*— 
Waiver—Disoliedience of servant. Anders* 
v. Mikado Gold Mining Co.. 3 O. L. B. »i. 
1 O. W. R. 276.

Death — Negligence — R- 
Bisnair V. Shields. 3 O. W. R

loquitor.
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Death — Negligence of master—Mine— 

Defective machinery—Contributory negligence
Fatal Accidents Act—Death of widow of 

servant after action. Adams v. Culligan, 
Hold v. Culligan. 1 O. W. R. 38.

Death - Kegtact to Provide Medical At
tendance.] — The refusal or neglect of the 
master to provide medical or surgical attend
ance for the servant injured in his service by 
his alleged negligence gives no cause of action 
where death ensues from the injuries. J/a- 
karsky v. Canadian Pacific It. IV. Co., If 
Man. L R. M.

Death — Persons Entitled to Hue for. ]— 
Where a person has been injured by the negli
gence of his employer and has died as the 
result of his injuries, without having received 
compensation, the right to recover belongs ex
clusively to the persons mentioned in art. 
1056. C. C., which is restrictive and ought 
to be interpreted strictly. St. Laurent V. 
Telephone Co. of Kamouraska, 7 <J. l\ It. 
293.

Death — Rail tray—Defective Appliances.] 
—Where a car used by a railway company 
kills n man who is in charge of it. the com
pany are responsible for the damages sus
tained by the widow and children of the de
ceased, unless the company can prove that 
they could not have prevented the accident. 
2. Where, as in this case, the accident could
hi e wen avoided by using more perfect ap
pliances. which are easy to procure, as. for 
example, automatic couplers, compressed air 
brakes, etc., the company are guilty Ï negli
gence in not having these appliances. />- 
may v. Quebec and Lake St. John R. W. Co.,
Q. R. 25 ». C. 82.

Death — Workmen's Compensation A 
Delect.]—M„ proprietor of iron work- id 
built an engine in the course of busine- ud,
while ii wai standing on a railway in 
tht workshop, a heavy dray stai ir,
owing to the horses attached beln lied, 
was thrown against it, whereby over
turned and killed a workman a liench 
three or four feet away. On the trial of an 
action by the administratrix of the work
man's estate, the jury found that the acci
dent was due to the negligence of M. in not 
having the engine properly braced : — Held, 
that this finding was justified by the evi
dence. and M. was liable under the Work
men's Compensation for Injuries Act, R. S. 
0.1807 c. 160:—Held, also, that the accident 
did not occur through “a defect in the condi
tion or arrangement of the ways, works, ma
chinery. plant, buildings, or premises con
nected with, intended for. or used in the 
business of the employer." King v. Miller, 
24 Occ. n. 263, Miller v. King, 34 ». C. R.

Death — Workmen's Compensation Act— 
Notice of injury—Excuse for want of—Evi
dence-Statement of deceased—Negligence— 
Cause of injury—Jury. Armstrong v. Canada 
All../,, It. If. Co.. 1 O. W. It. 1112. 4 O. !.. B. MO.

in Engine - Con.rquent Heath 
—hegliqmce—WorA-men'e Compensation Act 
—Repair — Inspection — Reasonable Care 

lemon Intrusted by Master to Provide 
,rropfr Appliances—Evidence for Jury—Netr 
i ml.]—'The dec-eased was in the employment

of defendants as fireman on locomotive en
gine No. -180. which was of what is known 
hs the “Atlantic" type, and was provided with 
arch flues or hot water pipes which passed 
through the fire box and had their ends in
serted into the hot water tank surrounding 
tiie fire box. On 17th November. 1908. while 
the « ngine was on its journey from Windsor 
to ? iagara Falls, one of these tubes drew 
out uf the tank, with the result that the boil
ing water and steam from it escaped, and 
the deceased was so badly scalded that he 
died a few hours afterwards. Plaintiff’s 
case as presented at the trial was : (1) that 
the use of arch flues or hot water pipes was 
improper, because, as it was attempted to l>e 
shewn, it was highly dangerous to use them, 
owing to their being very liable to draw our. 
(2) that this danger was increased by an un
safe and improper method of keeping the pipes 
in place, whi-li was adopted and in use by 
defendants I (3) that the pipe which drew 
out when deceased received his injuries was 
insecurely and negligently fastened into the 
side of the tank to which it was attached. 
It was also alleged that defendants had not 
made proper provision for the inspection of 
these appliances; and it was contended that, 
having regard to the liability of the hot 
water pi|>es to become displaced and to draw 
out. special care and vigilance should have 
jw»en exercised to see that they were always 
in good and efficient repair and condition. 
It appeared in evidence that .he pipe which 
drew out when the deceased was injured had 
!»eeu put in, in defendants' workshop, to re
place one that had become defective, bùt it 
was not shewn by whom this was done or in 
what circumstances the engine was sent to 
the workshop to be thus repaired. There was 
evidence that in making this repair the pipe 
had not been properly secured, and the in
ference might be drawn that it was owing to 
this that the pipe drew out. :—Held. “It was 
clear at common law that the contract be
tween employer and employed involved on 
tiie part of the former the duty of taking rea
sonable care to provide proper appliances and 
to maintain them in a proper condition, and 
so to carry on operations ns not to subject 
tItose employed to unnecessary risk." It was 
also clear that at common law the employer 
was not bound in person to execute the work 
in connection with his business, hut lie was 
lfound, if he did not personally superintend 
and direct the work, to select proper and 
competent persons to do so. and to provide 
them with adequate materials and resources 
for the work, and that, having done this, he 
had done all that he was bound to do. and 
for the negligence of the persons so selected 
lie was not answerable : per Lord t'airns in 
Wilson v. Merry, L. It. 1 Sc. App. 326. 332. 
One of tiie duties flowing from that obliga
tion of the employer was to take due and 
reasonable care that machinery which, if out 
of order, would cause danger to his employee, 
was safe and in such a condition that the 
employee could use it properly without in
curring unnecessary danger. What was due 
and reasonable case was a question of degree 
in each case and depends upon the nature of 
the machinery, its liability to get out of or
der. and the danger incurred by the employee 
if he was suffered to use it when not in a 
condition to he safely used : Murphv v. Phil
lips. 24 W. R. IU0, 36 L. T. N. S. 477. The 
employer who omits to discharge this obli
gation to his employee, either by performing 
it personally or by employing n competent
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person to do it, was liable at common law to 
answer in damages to his employee (unless 
the employee himself knew of the aefect) 
for any injury happening to him owing to a 
defect " in the condition of the machinery 
which, by reasonable examination from time 
to time, might have been discovered. The 
purpose of s.-s. 1 of s. 3 and s.-s. 1 of s. 6 
was to take from the employer the immunity 
from liability for the neglect of the person 
to whom he had intrusted the duty of pro
viding and maintaining in proper condition 
the appliances for the work in which Ins em
ployees were engaged, but it was not intend
ed otherwise to affect the common law lia
bility of the employer, and it did not do so. 
If defendants in this case did not provide for 
a proper examination from time to time of 
the locomotive upon which the deceased was 
working, and the defect in it which caused the 
injury to him would have been discovered had 
such an examination been made, they were 
answerable for a breach of the duty which 
they owed to deceased of taking reasonable 
care to provide proper appliances and to 
maintain them in a proper condition, and 
if. on the other hand, they did provide for 
such an examination, if the defect could have 
been discovered they are answerable for the 
negligence of the person or persons whom 
they intrusted with the performance of that 
duty. Defendants are also answerable for 
the* negligence of any person whom they had 
intrusted with the duty of seeing that the 
locomotive was repaired so as to make it fit 
to be safely used, for such a person would 
lie a person intrusted by them with the duty 
of seeing that the machinery was proper, 
within the meaning of s.-s. 1 of s. *i : Markle 
v. Donaldson. T O. L. R. 376, 3 O. W. IL 147, 
affirmed in appeal, 4 O. XV. R. 377. There 
was evidence which would support a finding 
by the jury of negligence in the discharge of 
the duty which defendants owed to deceased, 
and that deceased came to his death owing 
to that negligence Appeal allowed and new 
trial ordered ; costs of appeal and of last 
trial to be costs in the cause; upon the new 
trial it was not to be open to plaintiff to re
ly upon the 1st and 2nd grounds of com
plaint. and as to these the action remained 
dismissed. Hchtcoob v. Michigan Central Tt. 
U\ Co., 5 O. XV. It. 157. 6 O. XV. It. <1311, 1) O. 
L. R. 86, 10 O. L. R. 157.

Defect in Ways — Contributory negli
gence—Course of employment—Sunday work 
—Jury—Nonsuit. Hopkins v. Barvnard, 5 
O. XV." R. 246, 0 O. XV. It. 330.

Defective Appliances — Care ■— Lia
bility.]—An employer is not absolutely bound 
to provide the latest tools and appliances, 
but: if old fashioned, inferior, and dangerous 
tools and appliances (link and pin couplings 
for cars) are provided, this in itself consti
tutes an element of negligence imposing the 
obligation to exercise the greatest care. In 
the present case the care exercised by the 
employers was not such as it should have 
been in view of the defective nature of the 
couplings provided, and they must be held 
responsible for the injury and death of the 
servant. Judgment in Q. R. 25 S. C. 82, 
affirmed. Quebec and Lake Ht. John R. W. 
Co. v. Lcmap. Q. R. 14 K. B. 35.

Defective Appliances — Findings of 
jury — Evidence of no previous accident— 
Contributory negligence — Damages. Com-

merford v. Empire Limestone Co.. <! (>. XV
R. 1018, 11 O. L. R. 11V.

Defective Implements — Right .</ m
rant to Assume Tools Furnished an in Good 
Order—Accident—Burden of Proof- \ dut li
sions of Servant—Value of.]—An employer 
is bound to furnish his workmen with took 
in good order ; if an accident happens b.\ rea
son of a tool supplied being in bad order, the 
employer is responsible. The employer 
should have a foreman capable of judg
ing the condition of tools furnished, and,
when i hey become dangerous, : b< « 
withdrawn from the workmen. The employer 
his the duty imposed on him
workmen against dangers which may be the 
consequence of the work at which he is em
ployed. In this case the workman was occu
pied in cutting a steel rail with a cold chisel ; 
he and another workman, in turn, struck with 
"rou hammers on the bend of the chisel which 
another workman held on the rail with tongs; 
the head of the chisel was broken, and, when 
struck with the hammer of the plaintiff's 
companion, a sliver of steel was detached 
from the chisel and struck and injured tin- 
eye of the plaintiff ; the latter had the right 
to take for granted that the lv-ad of the 
chisel was in good order:—Held, that the de
fendants were liable for the accident. An 
admission of a party has value and is bind
ing only on questions of fact and not on 

! questions of law. The admission of the plain
tiff. after the accident, that the tools were in 

: good order, that the accident was not the 
; fault of the defendants, is contrary to the 

evidence and the truth, and it does not bind 
him. he not having the necessary ability to 
judge whether the tools were in good order 
or not, nor the legal knowledge necessary to 

! appreciate the legal consequences resulting 
from the fact. He who alleges that an acci- 

! dent was due to mere chance teas fortuiti 
must prove it. Drolet x. .Mctabctchman Pulp 
Co., <j. R. 20 8. C. 107.

Defective Machine — Fault of superior
workman—Workmen's Compensation Act — 

i Damages. Glasgow V. Toronto Paper Manu
facturing Co., 5 O. W. R. 104.

Defective Plant — Ship.]—As a fisher- 
! man, employed by the defendants, was drag* 
I ging by its wooden handle, according to the 
i usual practice adopted on the defendants’ fish

ing tug, a heavy box of fish along the deck, 
I the handle, which was made of a poor qualm 

of wood, broke, and the man fell overboard 
and was drowned :—Held, that the defend
ants were bound, even at common law. to 

I exercise due care to furnish to their men ma- 
I terial and plant in a sound and proper condi

tion, and that they were liable in damages. 
Sim v. Dominion Fish Co., 21 Occ. N. 371, 

! 2 O. L. R. 69.
Dilapidated Condition of Elevator-

Common law liability — Finding of jury. 
Traplin v. Canadian Woollen Mille (Linn- 

o n V D m ;

Disobedience of Orders - Dangers«
Work.] — Where a foreman has given the 
necessary orders to ensure the safety or 
workman engaged in dangerous work, the ■ 
ployee who disobeys such orders, and. m e 
sequence, sustains injuries, cannot hold • 
employer responsible In damages on 
ground that the foreman was bound t
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thaï the orders were not disobeyed. Lamour- 
.‘ux v. Fournier dit La rose. 33 8. (.*. R. <>75, 
discussed and distinguished. Royal Electric 
Co. v. Eaquettc. 25 Occ. N. 3, 35 8. G. R. 
202.

Disregard of Warning — Danger — 
Liability.] — The plaintiff was employed in 
shovelling coal from a large pile, and carting 
il to the defendants' furnaces. The pile of 
coal was frozen over on the outside, and 
plaintiff was instructed not to undermine the 
cruet, and. moreover, hud been frequently 
warned by his fellow workmen of the danger 
of shovelling coal from under the crust so 
formed, but he took the risk, with the result 
that a portion of the frozen coni fell upon 
him and caused him serious injury. In an 
action by the plaintiff to recover damages
11 ! thii injurs : - Held, that employers are 
not obliged to Indemnify their workmen when 

nte happen in < onsequeuce of their not 
ob mg the instructions given them ns to the 

and proper method of performing their 
work ; and under the circumstances the de
fendants were not responsible. Primeau \. 
Merchants Cotton Co., Q. R. 19 8. C. 02.

Duty to Case Shaft — Evidence—Jury 
—New trial. Cameron v. Douglass, 0 O. W. 
R. 073.

Duty to Servant - -Defective appliances 
—New trial. Vylaki v. Dawson, Qyorgy V. 
boteson, 0 O. W. R. 509.

Elevator—Defect 1 ve a ppllancee— I tispec- 
tion—Duty of tenant—Duty of landlord— 
Evidence for jury—Nonsuit. Talbot v. Hall, 
brlaire v. Hall, 5 O. W.. R. 751.

Employers’ Liability Act—Dangerous 
Place — Contributory Negligence — Obedi
ence to Orders.]—Where the plaintiff was re
quired to perform a pice of work in a danger 
ous place, by a person in the employ men' of 
the defendants, whose orders he was required 
to obey. and. while so engaged, was • truck 
by a moving car and severely injures, the 
company having failed to provide proper 
plant and a reasonably safe place for the per
formance of the work he was directed to do : 
—Held, that the plaintiff was entitled to re
cover compensation for the injuries sustained : 
and tliur, as the plaintiff, although aware of 
the serious danger of working where he did. 
felt obliged to do so under peril of dismissal 
if he refused, he was not guilty of such con
tributory m-gligence as would preclude his 
recovery. Oliver v. Dominion Iron and Steel 
Co.. 37 X. 8. Reps. 183.

Employers' Liability Act — Defect in 
Wu|/#. Works, etc.—Care in Moving Cars— 
Contributory Negligence.]—O.. a workman in 
the employment of the defendant company, 
was directed by his superior to cut sheet iron 
and to use the rails of the company's railway 
track for the purpose. The superior offered 
to assist, and the two sat on the track facing 
each other. O. had his back to two cars 
standing on the track, to which, after they 
had been working for a time, an engine was 
attached, which backed the cars towards 
them, and 0., not hearing or seeing them in 
wfi WkS run over and had his leg cut off :— 
Held, that Q. did not use reasonable precau-
10ns for his own safety in what he knew 

to be a dangerous situation, and could not re
cover damages for such injury :—Held, also,

that the employees engaged in moving the 
cars were under no obligation to see that 
there was no imtsou on the track before do
ing so:—Held, per Sedgewick, Nesbitt, and 
Killam, JJ., that the want of a place speci
ally provided for cutting the sheet iron was 
not u defect in the ways, works, etc., of the 
company, within the meaning of s. 3 (a) of 
the Employers' Liability Act : — Held, per 
Uirouard and Davies, .1.1., that, if it wis such 

1 a defect, it was not the cause of the injury 
to O. Dominion Iron and Steel Co. V. Oliver. 
25 Occ. N. 54. 35 8. C. R. 517.

Employers' Liability Act — Proximate 
: Cause.]—D. was engaged in moving cars at 

a quarry of the company. The curs were 
loaded at a chute under a crusher, and had 
to l»e taken past an unused chute about 200 

; feet away, supported by a post placed seven 
and a half inches from the track. D., hav
ing loaded a car, found that it failed to move 
as usual after unbraking, and he had to come 
down to the foot-board and shove back the 
foot-rod connected with the brake. The car 

i then started, and lie climbed up the steps at 
! the side to get to the brake on top. hut was 
; crushed between the car and the post. He 

could have got on the rear of the car, instead 
of using the steps, or jumped dowu and walked 

! along after the car until it had passed the 
l>ost. The manager at the quarry had been 
warned of the danger from the post, but had 
done nothing to obviate it :—Held, reversing 

! the judgment in 30 N. 8. Reps. 113, Davies 
and Killam. JJ., dissenting, that D.’s own 

! neirligeuce was the cause of his injury, and 
the company were not liable :—Held, per Da
vies and Killam, JJ.. that the position of the 
post was a defect in the company's works 
under the Employers' Liability Act, which 
was evidence of negligence. Dominion Iron 

! and Steel Co. v. Day. 24 Occ. N. 107, 34 S. 
C. It. 387.

Employers' Liability Act, B. C. —
j Common Employment — Former Servant's 

Negligence—Trial — Party Pound by Course 
of.]—Where a party frames an action for 
negligence at common law and also under the 
Employers’ Liability Act, but at the trial at
tempts to develop a case at common law and 
fails, he will not be granted a new trial in 
order to try to establish a case under the 

! Employers’ Liability Act. The jtiry found 
that the defendants were negligent in not 

! providing proper and accurate working plans 
i of a mine, and that such neglect was the 

cause of the accident, but they did not specify 
what person or official was guilty of the negli- 

, gent act. The plans were prepared by the 
defendants’ i-ngineers, who were competent, 
and who had left the defendants’ employment 

I before the injured iierson entered their em- 
( ployment :—Held, that the defendants were 

not liable either under the Act or at common 
law. Per Irving, .1. —The doctrine of com- 

1 mon employment is applicable where the ser
vant because of whose fault the accident hap* 
pened had left the employer’s service before 
the injured servant entered his service. 
Hoskinq v. Le Roi No. 2, Limited, 23 Occ. 
N. 300.

Employers’ Liability Act, B. C. —
I Dangerous Place—Duty to Warn Workmen.] 
j —G. had been working in the defendants 
; mine on the floors immediately below the 000- 
j foot level, and on thv night of the accident 
1 when he was going to work he was told by
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the shift whom h<* was relieving that the place 
was in pretty bad shape, and to look out for 
it. lie proceeded to make an examination, 
hut while thus engaged the mine superinten
dent directed him to do some blasting, ancT 
while doing it a slide occurred, and he was 
injured. The principal evidences of the like
lihood of a slide were two floors beneath the 
000-foot level, of which the superintendent 
was aware, and (i. not aware. The jury 
found that the superintendent was negligent, 
inasmuch as he did not advise <1. of 
the probable danger :—Held, in an ac
tion under the Employers' Liability Act, 
that the defendants were liable. Where 
a workman is put to work in a place where 
there is an imminent danger of a kind not 
necessarily involved in the employment, and 
of which he is not aware, but of which the 
employer is aware, it is the employer's duty 
to warn the workman of the danger. Ounn 
v. Lc Hoi. 23 Ore. X. 201. 10 H V. R. 50.

Employers' Liability Act, B. C. —
Negligence — Common Km ploy men t — Mine 
Otrntr and Contractor.] — H. and M. con
tracted to sink a winze In defendants’ mine 
at a certain price per foot, and by the terms 
of the contract the direction and dip of the 
winze were to be as given by the defendants' 
engineers: the defendants were to provide all 
necessary appliances, etc.; II. and M.’s work
men should be subject to the approval and 
direction of the defendants' superintendent, 
and any men employed without the consent 
and approval of or unsatisfactory to such 
superintendent should be dismissed on request. 
A hoisting bucket hung on a clevis was sup
plied to II. and M. by the defendants, and 
through the negligence of the defendants’ sup
erintendent. master mechanic, or shift boss, 
a hook substituted for the clevis by defend
ants, at the request of II. and M., got out of 
repair, in consequence of which the bucket 
slipped off and in falling injured the plaintiff, 
who was one of II. and M.’s workmen en
gaged in sinking the winze:—Held, that the 
plaintiff, being subject to the orders and con
trol of tin- defendants, was acting as their 
servant, and the doctrine of fellow-servant 
applied, and the action was not maintainable. 
Hanting v. Lc Hoi No. 2, Limited. 23 Occ. 
X. 273. 10 It. C. R. 0.

Employers' Liability Act, B. C. —
Negligent't—Findingn of Fact—Machinery in 
Mine—Defective f'onntruction — Proximate 
('aune.]—An elevator cage was used in de
fendants' mine for the transportation of work
men and materials through a shaft over eight 
hundred feet in depth. It was lowered and 
hoisted by means of a cable, which ran over 
a sheave-wheel at the top of the shaft, and. 
to prevent accidents, guide-rails were placed 
along the elevator shaft, and the cage was 
fitted with automatic dogs or safety clutches, 
intended to engage upon these guide-rails 
and hold the cage in the event of the cable 
breaking. The guide-rails were continued
only to ;i point about twenty feet below the
sheave-wheel. On one occasion the engine- 
man in charge of the elevator carelessly al
lowed the cage to ascend higher than the 
guide-rails and strike the sheave-wheel with 
such force that the cable broke, and the 
safety clutches failing to act. the cage 
fell a distance of over eight hundred 
feet, smashed through a bulkhead at the eight 
hundred foot level, and injured the plaintiff.
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who was engaged at the work 
was employed by the defendants, about tifry 
feet lower down in the shaft. In an action 
to recover damages for the injuiy sustained 
the jury found that the proximate va use oi 
the injury was occasioned by the n i, .-.m 
tinuance of the guide-rails, which, in rhejr 
opinion, caused the safety-dutches to fail in 
their action, and thereby allowed t!.. cage 
to fall:—Held, that the Court ought i.ut, on 
appeal, to disturb the verdict entered for the 
plaintiff, as there was sufficient evidence ;o 
support the finding of fact by tin jurv. 
Judgment in i) It. ('. R. 02 reversed. U 
Kelrey v. Lc Hoi Mining Co.. 23 Occ. x 
«1, 32 8. C. R. 004.

Employer»’ Liability Act, B. C.
Notice of Injury—Want of—Heanonaltlt /:„■• 
case—Prejudice—Evidence.}1—In nji action 
for damages under the Employers' Liability 
Act for injuries sustained by the plaintiff 
it was shewn that the plaintiff was without 
means and for some weeks after the accident 
was unable to transact any Lusiues. : and 
that the defendants' business manager and 
representative saw the accident anil arranged 
for the plaintiff's admission into the hospital, 
where a few days later he discussed with him 
the cause of the accident:—Held, that the 
circumstances excused the want of notice of 
injury. At the close of the plaintiff's case 
a nonsuit was moved for, on the ground that 
the plaintiff had not proved notice of in 
jury, and the plaintiff then adduced evidence 
which the Court held shewed a reasonable ex- 
cuee for the waul of notice, and the trial 
proceeded. Before closing his case the de
fendants' counsel tendered evidence of being 
prejudiced by want of notice :—Reid, ex
cluding the evidence, that the proper time t<> 
shew prejudice was while the question of 
reasonable excuse was still open. Lever v 
McArthur. 9 B. C. It. 417.

Employers' Liability Act, B. C.
Railway—Contributory Negligence— Xonsuit 
—Jury.]—The judgment in 22 Occ. N. 244. 
H R ('. It. 393. affirmed. Fawcett v. Cana
dian Pacifie H. W. Co.. 32 S. C R. 721.

Employers’ Liability Act, N ova Scotia
—Railway—Defect in 1Yay—Voluntary In 
curring of Rink—Contributory Negligence— 
Damages—Co*/».]—The plaintiff was em
ployed as a brakesman on cars that were 
being loaded with stone from a chute on the 
defendant company’s line of railway. At a 
distance of 150 to 200 feet from the chute 
where the cars were loaded was a second and 
unused chute which the cars xvere required to 
pass in order to reach the loading point. The 
track sloped from the point where tin- empty 
cars were stationed to the point where they 
were filled, and as soon as one ear was filled 
it was the duty of the brakesman to release 
the brakes and allow another ear to run 
down the track and take its place. The gear 
controlling the brake of a ear which the 
plaintiff was placing in position to lie filled 
failed to work properly, and the plaintiff was 
obliged to descend for the purpose of re
leasing it. As he was attempting to regain 
his position, after the ear had started, in 
order to be in a position to control it. he was 
caught between the car and one of the posts 
supporting the unused chute, and was in
jured. The attention of the manager of the 
defendant company had previously been called 
by the plaintiff to the danger of accidente
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from this cause, and he had promised to 
imve i! remedied, hut nothing was done till 
after the accident, when the chute was re
moved. The plaintiff had been employed by 
ih,- company for two years prior to the Imp
elling of the accident, hut had only been 
engaged in this particular work for some nine 
days:—Held, that the position of the post, 
coupled with the position from which the 
empty cars had to be started, constituted a 
defect, and should have been remedied when 
the attention of the defendants' manager 
was called to the danger arising from it. 
After the plaintiff had notified the manager 
of the danger, there was nothing in his con
tinuance in the defendants* employ from 
which to infer that he voluntarily incurred 
tin risk. Notwithstanding evidence that the 
plaintiff might have got on the car in another 
way. and thus have avoided the accident, he 
was. under the circumstances, only called 
upon to use a reasonable way of doing what 
he was called upon to do—not the safest 
way—and that the finding of the jury that 
the plaintiff was not guilty of contributory 
negligence should not lie disturbed. In the 
absence of evidence of immanent injury, the 
damages assessed ($850) were excessive and 
should be reduced; no costs to either party. 
Day v. I tom in ion Iron and Steel Co., 36 N. 
8. Relis. 113.

Employment of Child in Factory—
Factorsx Act—Misrepresentation as to Ape 
—Donnerons Machinery — Warning—Ncgli- 
genee—Jury.]—The plaintiff, a hoy of ten. 
represented his age ns fourteen, and was em
ployed by th? defendants in their factory. 
He was not put at dangerous work, but,.in 
going to his work through a room in which 
there were dangerous machines, lie was in
jured bv one of them :—Held. Meredith, J., 
dissenting, that the provision of the Factor
ies Act. It. S. O. 1807 c. 250, s. 3, that no 
child (ns defined by s. 2, s.-s. 5) shall be 
employed in n factory, is to protect young 
children from dangerous employment. It is 
not enough to take the statement of a child 
iis lo his age; the employer must satisfy him
self by reasonable means that the applicant 
for work is of the requisite age ; and it is 
for the jury to say whether reasonable pre
cautions have been taken. The illegal em
ployment may be evidence of negligence. 
1'pon the facts of this case it was for the 
jury to say whether sufficient warning had 
been given by the defendants to protect the 
plaintiff—having regard to his age and the 
danger of the place. McIntosh v. Firstbrook 
Itor Co.. 24 Occ. N. 370. 8 O. I* It. 41!». 
a 0. W. R. 024 Affirmed 10 (). L. R. 526. 
« 0. W. It. 237.

Engagement by Contractor—Control— 
Defective Machinery—Notice—Failure to Re
medy-Common Employment.]—The sinking 
of n winze in a mine belonging to the defend* 
an is was let to contractors, v/'jo used the 
hoisting apparatus which the defendants 
maintained and operated by their servants. 
"I the excavation, raising, and dumping of 
materials, in working the mine under the dir
ection of their foreman. The winze was to 
he sunk according to directions from the de
fendants' engineer, and the contractors’ em
ployees were subject to the approval and 
direction of the defendants* superintendent, 
who also fixed the employees' wages and 
hours of labour. The plaintiff, a miner, was 
employed by the contractors under these con
ditions. and was paid by them through the

, defendants. While at his work in the winze 
the plaintiff was injured by the fall of a 

I hoisting bucket, which happened in conse
quence of a defect in the hoisting gear, which 

! had been reported to the defendants’ master- 
mechanic and had not been remedied:—Held, 
affirming the judgment in 10 B. C. It. 0,
23 Occ. N. 273. Taschereau, C.J.C., dissent- j ing, that the plaintiff was in common employ
ment with the defendants’ servants engaged

| in the o]>eration of the mine, and that, even 
I if there was a neglect of the duty imposed 
] by statute, in respect to inspection of the 

machinery, as the accident occurred in conse*
! quence of the negligence of one of his fellow- 

servants, the defendants were excused from 
| liability on the ground of common employ- 
I ment. Hastings v. Le Roi No. 2, Limited,

24 Occ. X. 116. 34 K. C. It. 177.

Evidence— Heath from Electrical Shock 
—Inference as to Cause of Death—Jury— 

! Negligence—New Trial.]—The plaintiff's son 
! and another labourer were directed to clear 
j up and remove the rubbish caused by their 
! cutting n trench in the concrete floor of an 

alleyway in the defendants’ power house.
| The alleyway was crossed at right angles by 
I others, on each side of which were electric 
I machines and live wires within arm's length j of anyone working in the trench, one of the 
j latter of which was ruptured, perhaps by 
I bending in constant use. The other labourer 
j went into a cross alleyway where the live 
j wires were, although there had been a slat 
! nailed across it when the two were put to 
i work: and was sweeping towards the trench 
i the litter that had been scattered about, when 
j lie suddenly became unconscious from an elec

tric shock. The bodies of both men were 
! found near a switchboard, plaintiff's son 

being dead. It was shewn that there was a 
j rupture in the insulation of n loose loop or 
j cable hanging from the switchboard directly 
I over where the survivor was lying, and that 

the insulation of the wires was, with respect 
I to the voltage passing, insufficient for the 
I safety of anyone working among them, and 
j that the hanging loop might easily have been 

better guarded than it was:—Held, that there 
i was evidence which could not be properly 
| withdrawn from the jury, and a nonsuit was 
I set aside, and a new trial ordered. Griffiths 

v. Hamilton Electric and Cataract Power 
Co.. 23 Occ. X. 268, 6 O. I* R. 296, 2 O. W. 
It. 504.

Explosion—Verdict of Jury—Absence of 
I Exact Proof of Cause of Injury—Appeal.] — 
! A juiy having found that an explosion <>.>
| curred through the neglect of the defendants 
! to supply suitable machinery and to take 
i proper precautions, and that the resulting 
j injury to the plaintiff, a workman in the 
! employment of the defendants, was not in 

any way due to his negligence, the verdict 
was upheld by the unanimous judgment of 
two Courts:—Held, reversing the judgment 

! in Dominion Cartridge Co. v. McArthur, 22 
Ooc. X. 5, ''I S. C. 8 892. which went upon

| the ground that there was no exact proof of 
' the fault which certainly caused the injury, 

that, although proof to that effect may rea- 
I sonably he required in particular cases, it 

i< not so where the acdornt is the work of 
a moment, and its origin and cause incapable 
of being detected. McArthur \. Dominion 

I Cartridge Co.. [1005] A. C. 72.
Explosion of Boiler In Rolling Mill

—Defective appliances—Reasonable care—
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Common law liability—Incompetency of fel
low servant—Workmen's Compensation Act 
—Damages. Wood* v. Toronto Bolt and 
Forcing Co., Uutitford v. Toronto Bolt and 
Forging Co., 0 U. W. R. «37, 11 O. L B. 
211».

Factory—Defective system—Negligeuve— 
Jury—Workmen's Compensation Act. Alex
ander v. Miles, 2 U. W. R. 306.

Factory - Elevator — Defects — Safe
guards—-Signals — Negligence—Findings of 
Jury. Feeder v. Toronto Biscuit Co., 1 O. 
W. R. «87.

Factory — Machinery — Guard—Jury— 
General verdict—1‘leadiug—Notice of acci
dent. Pearce v. Eltcell, 2 U. W. R. 515.

Factory —Negligence—Findings of jury 
-Finding of Judge—Consent—-Notes of evi

dence. Walton v. Welland Vale Mtÿ. Co.. 
1 O. W. R. 830.

Factories Act, Ontario —Negligence— 
Uti(/n<irdcd Machinery—Proximate Couse.]— 
The plaintiff, a workman in n pulp factory, 
whose duty it was to take the pulp away from 
a drier, bad to climb up a step-ladder to get 
on a plank in front of the drier. The step- 
Iadder was movable and placed close to a 
revolving cog-wheel. On returning from the 
drier on one occasion, another workman, 
accidental!} or intentionally, removed the 
ladder as the plaintiff was about to step on 
it, and before he could recover his balance 
his leg was caught in the cog-wheel and so 
crushed that it had to be amputated. In 
an action against the factory owners the juty 
found that the injured workman was not 
negligent or careless ; that the removal of the 
ladder would not have caused the accident if 
the wheel bad been properly guarded, and the 
ladder fastened to the floor ; and that ibe 
non-guarding and fastening was negligence of 
the defendants :—Held, affirming the judg
ment of the Court of Appeal, 3 O. L. R. 
tüiu. 22 Occ. N. 203, that the evidence justi- 
6ed the findings : and that the proximate 
cause of the accident was the want of a 
proper guard on the wheel and fastening 
of the ladder to the floor, for which he dr 
fendants were liable. Myers v. Sault 
Marie Pulp Co.. 23 Occ. N. Ml, 33 S. C. R. 
23.

Findings of Jury—New Trial.]—In <on- 
structing the bins for an elevator, a staging 
had to in- raised aa tin- work progressed bi 
ropes held by men standing on the top until 
it could be secured with dogs placed under
neath. When secured, workmen stood on the 
staging and nailed planks to the sides of 
the bin. The planks w-ere run along a tram
way at the side of the bins by rollers and 
thrown off to the side of the bin farthest 
from the tramway. While two men on ‘he 
top of a bin were holding up the staging until 
it could be secured, a plank being thrown 
struck another on top of the adjoining pile 
and knocked it off. Ill falling it hit tin
men on top of the bin, and they were precipi
tated to the Itottom and one of them killed. 
In an action by his widow against the con
tractor for building the elevator. 25 questions 
were submitted to the jury, and on their 
answers a verdict was entered for the plain
tiff :—Held, Idington, ,T„ dissenting, that,

976

while the falling of the plank cans 
dent, there was no finding that tie- same v 
due to negligi nee of ' he defi n : 
that the death of the deceased wa-> luv to 
negligence for which, uudi-r tin „.h, 
the defendant was res|»onsiblt. Tie --i ■ 
and because many of the questions subm 
were irrelevant to the issue and max 
contused the jury, there should U- iJt 
trial. Jamieson v. Harris, 25 U". \ 7 
35 S. C. R. «25.

Inconclusive Verdict—four*., <,f Trail
—Parties Bound By—Effect of s. Gti <,/ ~. 
prone Court Act, 1904—Practice.) In uu 
action for damages for personal injuries -ih 
taiued by a workman engaged iu de. king 
logs, caused by the alleged negligent- , f the 
defendants in supplying a team -.£ bursts 
unfit for the work, the jury found that Un
learn was unfit; that the accident was mused 
by reason of such unfitness : and that il,. 
plaintiff did not have a full knowledge and 
appreciation of the danger :—Held, affirming 
a judgment iu the plaintiff’s favour, that 
although the findings, read alone, did u<>- 
establish any legal liability on the part of 
the defendants, yet, us the issues for tin
jury were limited to the questions submitted 
to them, and as the defendants' négligea..- 
was treated by all parties as an inference 
arising from the defect charged, u finding 
of the existence of the defect involved a 
finding of negligence. The provisions of s. 
«0 of the Supreme Court Act, 1««1, an- 
applicable to uu appeal iu an action tried au I 
decided before the provisions were enacted. 
The said section has not wholly repealed the 
ruh* that a litigant is bound by the way in 
which lie conducts his case. The proviso of 
that section giving a party the privilege of 
having his right to have the issues for trial 
submitted to the jury, enforced by appeal, 
without any exception having been taken at 
the trial, does not give a right of new trial 
in cases where counsel settle by express stipu
lation the issues of fact for the jur> or 
where the issues submitted are ace --<1 on 
both side- II' the only inUN 00 
jury is to be asked to pass. .Scott \. /Vraie 
Lumber Co., 25 Occ. N. 51, 11 B. C. K. VI.

Independent Contractor - Jury.]—An
employer is liable for the conseuuen.es, not 
of dauger, but of negligence. He perform# 
his duty when he furnishes machinery of or
dinary ‘ and reasonable safety. Reasonable 
safety means safety according to the usage*, 
habits, and ordinary risks of the business. 
No jury can be |>ermitted to say that the 
usual and ordinary way commonly adopt"! 
by those iu the same business is a negligent 
way for which liability shall Is» imposed. 
It is only so far as n duty arises on the 
part of the employer to provide pnqier means 
or precautions so as to make the service 
reasonably safe, ami when a breach of that 
duty is a cause of injury, that a right of 
action accrues to the person injured. K. 
entered into an agreement with the defend
ant company to draw' the coal and debris 
produced in the mine from the places at 
which the miners worked to the pit bottom, 
and to carry from the pit bottom to the work
men certain things required in their W'»t% 
and K. agreed to provide competent and em- 
cient drivers. The vehicles used w- - cars 
running on n railway track and drawn by a 
horse. The plaintiff was employed by l'
as n driver, and while so employed wa- i" 
jured. On the evidence* set out in the case,
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notwithstanding certain adverse answers to 

uesiious submitted to the jury, and the trial 
ndge's judgment thereon for the plaintiff : 

—Held, that the plaintiff had failed to prove 
negligence on the part of the defendants. 
(2> That if the evidence established uegli- 
gence on the part of K., resulting in the in
jury to the plaintiff, as was the inferential 
liuding of the jury, K. was an independent 
contractor, for whose conduct the defendants 
were not liable. The judgment for the plaiu- 
tiff was set aside and a judgment directed 
to be entered for the defendants. Patton 
\. Alberta Railway and Coal Co., 2 Terr. L. 
It. 488.

Infant -Machinery—Negligence of fore
man. Holman v. Times Printing Co., 1 O. 
W. It. 7, 338, 756.

Infant — Factory — Dangerous Hole— 
(', uard—Report of Inspector—Contributory 
Negligence—Reduction of Damages.]—The 
sixteen year old sou of the plaintiff was 
employed by the defendant in his mill to 
throw out the waste made by a machine 
called an “edger.'’ During his moments of 
leisure—and without having been requested 
to do so—he helped a man who was working 
n “butter’’ or machine for trimming the end 
of planks. At a time when he was not occu
pied. he went to look out of the mill, and, 
in passing near the saw of the butter, which 
was placed above a hole from two feet to 
one and a half deep, he fell into this hole, 
and one of his arms was mutilated by the 
saw. It was proved that he knew this hole, 
which was afterwards covered by the em
ployer:—Held, that there was contributory 
negligence on the part of the boy, and that 
the damages awarded by the Court of first 
instance should be reduced. 2. That the fact 
that the report of the inspector of factories 
stated that the mill was fitted up in accord- 
ami- tvith the law did not relieve the em
ployer from liability, seeing that the law 
requires that openings in the floor should be, 
as far as possible, surrounded with protecting 
apparatus. Nault v. O'Skaughnessy, Q. R. 
19 8. C. 448.

Member of Benefit Society—Bar to
claim against railway company—Rules of 

I society. Harris v. Grand Trunk R. U\ Co., 
j 3 O. W. It. 211. 550, 561.

Mill — Dangerous Machinery — Want of 
\ Guard—Factories Act—Workmen's Compen- 
j nation Act.]—The plaintiff, a boy between 
! fourteen aud fifteen years of age, was em- 
I ployed by the defendants in cleaning up about 
! a machine — called a dove-tailing machine,
: consisting of rapidly-revolving knives—carry- 
j ing pieces of board therefor; and on one occa- 
| sion he had cleaned it. lie had carried some 
j boards and laid them down by the machine 
' and was going for another load, when he was 

directed by the operator to straighten them 
I out. On his proceeding to do so, and not 
| observing that the machine was in motion, he 
j put out his hand to remove some dust on it, 

when his arm was caught in the machine and 
cut off. The machine was of a very dangerous 
character, and the knives, when revolving, had 
the appearance of a solid stationary cylinder. 

| There was no guard or protection around it. 
' and no one at the time in actual charge of 

it, the operator having left it and standing 
some fifteen feet away looking out of a widow. 
The jury fouud that the cause of the ncci- 

1 dent was the negligence of the defendants in 
| not having the machinery properly guarded,
; and the inattention of the operator, and they 

negatived contributory negligence on the part 
of the plaintiff :—Held, that the defendants 
were liable. Moore v. •/. D. Moore Co.. 22 
Oce. N. 283, 4 O. L. R. 167. 1 O. W. R. 290.

Mill—Dangerous Work — Prceautions — 
Liability.]—In order to free himself from 

| responsibility, an employer must, either per
sonally or through his foreman, not only 

; order his employees to discontinue work con- 
I sidered dangerous, but must also either per

sonally or through his foreman, see that the 
orders are respected and carried out. aud if 
he does not do so. lie is responsible for 
accidents which happen ns a result of the 
non-observance of these orders. Judgment in 

; <J. R. 21 S. O. 32 reversed. Fournier v. 
Lamoureur, Q. R. 21 S. C. 99.

Infant Imprudence.]—The owner of a 
factory who employs children in it should 
lake all necessary precautions to protect them 
against the consequences of- acts which, al
though iu the case of adults they would be 
Imprudent, are such ns might be expected In
the case of children, but he is not responsible 
for accidents which the limited prudence 
to be expected from a child would have pre
vented. Robitaille v. White, tj. It. 19 8. (J.

Liability of Master for Medical
'Attendance—Contract — Privity—Implied 
authority—“Hospital fund." Strut hers v.
I R 374 C°Pper Co" 2 0l W* R- 748> 0 0.

Liability of Person Charged as Em
ployer—Failure of evidence to establish re
lationship—Findings of jury — Nonsuit— 
hvidence of defendants. Miller \. Woods, 
8 0. W. R. 809.

Machinery—Want of guard — Opini 
evidence—Jury—Defect in way—Workmei 
Compensation Act. McCaughcrty v. Gut 
rercha and Rubber Co.. 2 O. \V. R. 201.

Mill — Opening in Floor—Fencing—Con
tributory Negligence.]—T. was working in a 
saw-mill at a time when the saws were 

1 stopped in order to change any saws requir
ing to be replaced. One only, the butting 

: saw, was left running, being near the end 
1 of a board 12 feet long used to measure the 
j planks before they were cut. While the saws 
: were stopped several of the workmen sn: on 

this table, and T., going towards the end to 
find a seat, slipped and fell into an opening 

j in the floor where the deal ends were dropped 
on being cut off. On slipping he threw out 
his left arm, which came against the saw in 

. motion, and was cut off :—Held, that the 
I want of protection of the opening was negli- 
j genre for which the owner was responsible.
1 Held, also. Strong. C.J., haesltante, that if T.
! was guilty of contributory negligence, he was 
: sufficient Iv punished by a division of the dnm- 
! ages at the trial. Held, per Sedgewiek.

Davies, and Mills, JJ., that negligence could 
| not be attributed to the owner from the fact 
! that the butting saw was not stopped with 

the others. Price v. Talon, 22 Occ, N. 195,
1 32 8. C. R. 123.

Mill—Unguarded Machinery—Fellow Ser
vant— Findings of Jury — Damages.] — A
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workman employed by the defendants, in order j 
to do his work, had to climb a step ladder 
and step over the unguarded rim of a cog
wheel, to a plank on which he did his work. 
In coming from his work a trackman removed 
the ladder as he was stepping on it, and in 
recovering himself his leg went through the ( 
spokes of the wheel and he was injured. At 
tii.‘ trial iii«- jury in answer t.> qaestipna 
found that the injury to plaintiff was caused 
by the negligence of the defendants, and not i 
by his own negligence or want of proper | 
care; that it was only to a certain extent , 
caused by the negligence of a fellow-servant, | 
for. if the wheel had been properly guarded 
and the ladder properly fastened to the floor, 
the accident would not have hapi>ened ; that 
the negligence of the defendants consisted in 
not guarding the wheel and fastening the ; 
ladder; that the wheel was a dangerous part j 
of the mill gearing, and was not, as far as \ 
practicable, securely guarded: that he would j 
not have received the injure if it had been so j 
securely guarded :—Held, tlint the findings of | 
the jury as to negligence were amply sup- i 
ported by the evidence, and could not be in- j 
terfered with: that the defendants were bound I 
by the common law to take all reasonable pre- I 
cautions for the safety of their workmen, and | 
it was for the jury to say what were such 
reasonable precautions: that the defendants ! 
were also bound by the Factories Act to I 
securely guard, as far as practicable, all dan- | 
gerous parts of their machinery : that the jury I 
having so found, and their finding being sup- i 
jHirted by the evidence, the intervention of
île- truckman In wrongfully taking away the 
ladder did not relieve the defendants from j 
the consequences of their negligence, for their 
negligence still remained an operative cause ! 
of the workman's injury. Mann v. Ward, H 1 
Times L. It. IÎÎK), not regarded ns an author- ! 
ity. As the damages were excessive, a new 
trial was granted unless the plaintiffs would i 
consent to reduce them. .1/ ;/» rs v. San It Ste. 
Marie Pulp and Paper Co., 22 Occ. N. 203. 3 I 
O. L. It. 000, 1 O. W. It. 280.

Mill— I'tc of Dangerous Materials—Proii- j 
mati Cause of Accident — Presumptions — 
Findings of Jury—Appeal.]—Ah there can be 
no responsibility on the part of an employer 
for injures sustained by an employee in the ; 
course of his employment, unless the-e be
positive testimony, or presumptions weighty, 
precise, and consistent, that the employer is 
chargeable with negligence which was the 
immediate necessary and direct cause of the 
accident which led to the injuries suffered, 
it is the duty of an appellate t’ourt to relieve 
the employer of liability in a case where 
there is want of evidence as to the imme
diate cause of an explosion of dangerous ma
terial which caused the injuries, notwith
standing that the findings of a jury in favour 
of the plaintiff had been sustained by two 
Courts below. Taschereau. J.. dissented, 
taking a different view of the evidence, and 
being of opinion that the findings of the jury, 
concurred in by both Courts below, were 
based upon reasonable presumptions drawn 
from the evidence, and that, following George 
Matthews Co. v. Bouchard. 28 8. C. R. 580, 
and Metroiiolitan R. W. Co. v. Wright, 11 
APP. Cas. 132, those findings ought not to be 
reversed on appeal. Asbestos and Asbestic 
Co. v. Durand, 30 S. C. R. 28T>. discussed 
and approved. Dominion Cartridge Co. v. 
McArthur. 22 Occ. N. 5, 31 8. C. R. 302.

Mine* Common Employment --Fmpl.n,, r„ 
Liability Act.]—The provisions of s. 3 ot th - 
Inspection of Metalliferous Mines Act. 18U7, 
of British Columbia, do not impose upon un 
absent mine-owner the absolute duty of ascer
taining that iii" plane for the woi
mines are accurate and sufficient ami. m!-»> 
the mine-owner is actually aware uf in
accuracy or imperfections In such plans, he 
cannot be held responsible for the result of an 
accident occurring in consequence of tin- 
neglect of the proper officials to plat the plans 
up to date according to surveys. The defend
ant company acquired a mine which had been 
previously worked by another company, and 
provided a proper system of surveys and 
operation, and employed competent superin- 
tendents and surveyors for t he effit 
ing out of their system. An accident occurred 
in consequence of neglect to plat the working 
plans according to surveys made up to date, 
the inaccurate plana misleading the superin
tendent so that he ordered works to be carried 
out without sufficient information as to rh.- 
situation of openings made, or taking tV 
necessary precautions to secure the safely of 
the men in the working places. The engineers 
who had made the surveys and omitted 
platting the information on the plans, had 
left the employment of the company prior to 
the engagement of the deceased, who was 
killed in the accident:—Held, that the em
ployers. not being charged with knowledge^ 
the neglect of their officers to carry out the 
efficient system provided for the operation of 
their mine, could not l>e held responsible for 
the consequences of failure to provide com
plete and accurate plans of the mine Held, 
also, that negligence of the superintendent 
would be negligence of a co-employee of the 
person injured for which the employers would 
not he liable at common law. although ther- 
might be liability under the British Columbia 
Employers' Liability Act, R. S. B. 
s. 3. for negligence on the part of the super 
intendent. Judgment in 23 Occ. X. 'MK1. !• B. 
<’. R. 551, reversed and a new trial ordered. 
Honking v. Le Roi .Vo. 2, Limited. 24 On. X. 
117. 34 8. C. R. 244.

Mine — Defective System—Rub” -Fill
ings of Jury.]—In an action by a miner 
against the mine owners for damages for 
injuries caused him by being precipitated 
to the bottom of a shaft when at work in 
the mine, the jury found inter alia that the 
system adopted for lowering the men was 
faulty and that the plaintiff did not comply 
with the printed rules of the mine Held, 
that the plaintiff was entitled to judgment, 
although adherence by him to the rules 
would have prevented the accident. " 
mington v. Palmer. 7 B. C. R. 414.

Mines—Explosion—Breach of statutory 
duty—Jury—Contributory negligence •- Mis
direction—Evidence—insurance by employers 
against risk to workmen—New trial—Costs. 
Davies v. Canadian-American Coal and Cok‘
Co. ( N.W.T.), 1 W. L. R. SB, 97.

Mines -Inspectinn Art—Statutory Duty 
—Protection from Falling Cage.]—Action for 
damages for personal injuries sustained by 
plaintiff, a miner, while working at the bot
tom of a shaft in the LeRoi mine. The cage 
or skip used for lowering and hoisting men 
fell and broke through the bulkhead of ear* 
platform at the 8<N)-foot level, and «trues 
the plaintiff while working a few feet below.
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__Held, affirming the decision of MeColl, C. 
j that the cage or skip used for lowering 
âüd hoisting men is not “ falling material,” 
within the meaning of that term as used 
in Rule 20 of s. 25 of tlie Metalliferous 
Mines Inspection Act, and amendment of 
18JHI (v. 40, s. 121 does not create any duty 
01l the mine owner to provide protection from

failing cage. Mchelvey v. LeRoi Mining 
Co.. 22 Oi<'. N. 240, 0 B. C. It. 02.

Mines—Non-observance of Rules—Mines 
Act.];—A master is entitled to make and 
insist on the observance of reasonable rules 
for the conduct of bis business, ami if. 
in consequence of the non-observance of these 
rules by a servant, that servant is injured, 
the master is uot liable. It was held that 
the master was not liable in damages for 
the dentil of a servant resulting from the 
servant using, in direct violation of rules, 
the cage instead of the ladders to ascend 
from a mine, although the ladders did not 
in some particulars conform to the require
ments of the Mines Act. Anderson v. Mika
do Hold Mining Co., 22 Occ, N. 175. 3 0.
L H. 581, 1 O. W. K. 270.

Mines Shaft—Signals — Disregard of 
Rules — Negligence — Contributor»/ Negli
gent—Damages—Employers' Liabil.y Act,
It. (\)—A miner was getting into a bucket 
by which lie was to be lowered into the 
mine when, owing to the chain not being 
checked, his weight carried him rapidly down 
and he was badly hurt. In an action for 
damages against the mine-owners, the jury 
found that the system of lowering the men 
was faulty, the men in charge of it negligent, 
and the engine and brake by which the 
bucket was lowered not fit and proper for the 
purpose. Printed rules were posted near the 
mouth of the pit providing, among other 
things, that signals should be given by any 
miner wishing to go down the mine or be
brought up, By means of bells, the number . 
telling the engineer and pitman what was ! 
required. The jury found that it was not ! 
usual, in descending, to signal with the bells, 
and that the injured miner knew of the ' 
rules, but had not complied with them on 
the occasion of the accident. On appeal to 
the Supreme Court of Canada from a judg
ment setting aside the verdict for the plain
tiff :—Held, reversing that judgment, 22 Oec. 
N. 12ti, K It. C, L. It. 344. and restoring 
the judgment of the trial Judge. 7 It. C. It. 
414. that there was ample evidence to sup
port the findings of the jury that the defend- 
•mi wiI- negligent that there was no con
tributory negligence by non-use of the signals, 
the rules having, with consent of the em
ployers and of the persons in charge of the 
men. been disregarded, which indicated their 
abrogation : the new trial should, therefore, 
not have been granted :—Held, further, that, 
ns the negligence causing the accident was not 
that of the employers themselves, but that 
of tin- persons having control of those going 
down the mine, it was not n case of negli
gence at common law with no limit to the 
amount of damages, but the latter must be 
assessed under the Employers’ Liability Act,
H. S. K. <’. 1SÎ17 c. (Ml. Warminyton v. Pal- 
wr' 22 Occ. N. 199, 32 S. C. It. 126.

Mines statutory Mining Regulations — 
rouit of Fellow lVorfcnteii.]—The defendant 
lompnny employed competent officials for the 
superintendence of their mine, and required

that the statutory regulations should be ob
served. A labourer was sent to work in an 
unused balance which had not been fenced 
or inspected, and an explosion of gas occurr
ed, from the effects of which he died. In an 
action for damages by the widow :—Held, 
reversing the judgment below, 34 X. 8. Reps. 
311), Taschereau and Sedgewick, JJ., dis
senting, that, as the company had failed to 
maintain the mine in a condition suitable 
for carrying on their works with reasonable 
safety, they were liable for the injuries sus
tained by the employee, although the explo
sion may have been attributable to neglect 
of duty by fellow-workmen. Grant v. Acadia 
Coal Co., 22 Occ. N. 359, 32 8. C. R. 427.

Negligence — Dangerous place—"Way” 
—Contributory negligence. Birmingham v. 
Larkin, 2 O. W. It. 536, 3 O. W. R. 607, 

u w. B. :.v.
Negligence—Death — Action by Widow 

|—Employait nt of Competent Persons—Dam
ages—Pecuniary Loss—Benefit of Heirship.) 
The plaintiff's husband was suffocated by a 
fire which broke out suddenly in the defend
ants' distributing station. The evidence, in 
the opinion of the Court, justified the con- 

I elusion that if competent persons had been 
in charge of the work proceeding when the 
fire broke out. it might have been extinguished 
in time to prevent any injury to the de
ceased ; — Held, that it is the duty of the 
employer to have competent persons in charge 
while work of a dangerous character is be
ing performed, and lie is responsible for an 
injury i-- a workman which might have been
prevented if the persons in charge had been 
sufficiently on the alert to give timely warn
ing. The fact that the deceased might have 
adopted a safer and more prudent method 

j of attempting to escape from the danger did 
I not relieve the employer from responsibility.

2. The “ damage occasioned by the death " 
of the nerson injured, under art. 1056, C. 
C., is limited to pecuniary loss, and where 
the widow, claimant under that article, is 
heir to the deceased, the pecuniary benefit 
accruing to her as such heir must be de
ducted from the loss occasioned by the death.
3. It is for the defendant, in such action, to 
establish to what extent the claimant, as heir, 
has benefited by the death, after liquidation 
of the liabilities of the estate. The Court 
may, however, under art. 371. O. C. l\, in 
the absence of such proof, order the plaintiff 
to appear and answer on oath, in order to 
complete the proof necessary for the deter
mination of the amount for which judgment 
should be rendered. Warboys v. Laehine 
Rapids Hydraulic and Land Co., Q. It. 22 
8. (\ 531.

Negligence — E rid cnee Finding of
Jury.)—An appeal by the defendant from 
the judgment in 32 O. R. N. 20 Occ. X. :tW. 

I reversing the judgment in ’.1 O. It. 521. 20 
! Occ. N. 121. was dismissed with costs, the 
! Court agreeing that there was some evidence 
i to supjsirt the finding of negligence. Kelly 

v. Davidson. 21 Oec. X. 13, 27 A. It. «57.

Negligence— I n skilled Workman ■— Dan- 
I gérons Work—Reasonable Precautions.)—Al

though an employer is not liable, as a gen
eral rule, for the result of accidents which 
happen to employees from dangers essen
tially inherent in the work which is being 
performed, he nevertheless becomes liable
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when reasonable precautions have not been 
taken by him to reduce the danger to the 
lowest point or remove it altogether. And 
so. when work which is not especially unsafe 
for a skilled workman, such ns the driving 
of spikes on a railway, is intrusted to an 
unskilled person, the employer is responsible 
for an accident to the workman resulting 
from his inexperience, reasonable precautions | 
to avoid it not having been adopted. Spar- 
ano v. Canadian Pacific R. W. Co., Q. It. 
22 8. C. 282.

he may have thought the necessary precau
tions to attain this result. 2. Every act of 
imprudence or negligence on the part of tin- 
master puts him in the wrong and tuak> 
him liable. Durand v. Asbestos and A*l“ >t 
Co.. Q. K. lit 8. C. 39. (Affirmed by ti. ■ 
Court of Review and by the Supreme Court 
of Canada, 3U S. C. R. 285.)

Negligence of Master — Que- f„r
Jury — Res ipsa loquitur. Brother*", < 
Corrv, 1 O. W. R. 34.

Negligence of Fellow-servant — Com
mon Employment.]—Negligence of a track- 
master of a railway company causing au 
injury to a man employed as one of the 
crew engaged in removing gravel from a 
ballasting train working on a section of the 
toad under the control of the track-master, 
is the negligence of a fellow-servant engaged 
in a common employment, and the company 
is not liable in an action for damages re- \ 
suiting therefrom. Day v. Canadian Pacific 
It. W. Co., 34» N. B. Reps. 328.

Negligence of Fellow-servant — Fac
tories Act—Elevator—Mechanical Device. 1— j 
The plaintiff was employed as a dressmaker 
in the defendants’ departmental store, and. j 
while descending iu their elevator after her 
day’s work was done, was injured by the 
fall of the elevator, owing to the failure of 
the person in charge to properly manage it : 
—Held, that the defendants were not answei- 
able at common law for such neglect, which ! 
was that of the plaintiff’s fellow-servant, 
nor under the Workmen's Compensation for ! 
Injuries Act, R. S. O. 185)7 c. 160, for the i 
fellow-servant was not a person having any 
superintendence intrusted to him, within ss.
2 (1) and 3 (2):—Held, that the defend
ants’ store was a factory within the meaning 
of the Act, and the onus of proving that the 
brake and "dogs” in use iu connection with 
the elevator were sufficient was upon i M*- de
fendants ; but it was not necessary for them to 
shew that the device in its concrete form as part 
of the elevator had been approved by the in- I 
spector in accordance with s. 20, s.-s. 1 (d), | 
of the Ontario Factories Act, R. S. O. c. ; 
256 ; it was sufficient that the kind of de
vice used had been approved :—Held. also. j 
that In order to render the employer liable 
to a civil action it was incumbent on the 
plaintiff to make out the casual connection ' 
between the omission to provide the statutory | 
safeguards and the injury complained of ; j 
and that she had not done. Carnahan v. 
Robert Simpson Co., 21 Occ. N. Î4, 32 O. j 
R. 328.

Negligence of Foreman — Jury. Bate
man v. Imperial Cotton Co., 1 O. W. R. , 
460.

Negligence of Master — Dangerous 
Employment — Volunteer. Stanquist v. 
Hogan. 1 O. W. R. 15.

Negligence of Master — Foreman — 
Secretary of company—Knowledge — Evi
dence. Wilson v. Botsford-'Jcnk* Co., 1 O. 
W. R. 101.

Negligence of Master - Precautions.] — 
The master is in the wrong if it can Is1 
shewn that the accident to the servant could 
havt been avoided, however ooetlj end u<«

Notice of Injury—Excuse for Wet 
Evidence—State ment of Deveastd \egli- 
pence—Cause of Injury—Jury.]—The know
ledge of the defendants of the injury and 
the cause of it, at the time it occur*. is 
(in case of death) a reasonable excuse for 
the want of the notice of injury required 
by s. 5) of the Workmen’s Compensation for 
Injuries Act, R. 8. (). 185»7 -. 160. where 
there is no evidence that they were in any
way prejudiced iu their defence by tie want 
of it. Where the deceased received the in
juries from which he died by living run over 
by a train of cars, a statement made by him 
immediately after he was run over, iu an
swer to a question as to how it happened, 
“ l slipped and it hit me,” was held admis 
sible in evidence'. Thompson \. Trevanian. 
8kiu. 402, Aveson v. Kinnaird, •» Blast 188, 
103. and Rex v. Foster. 6 C. & 1\ 325, fol
lowed. Upon that evidence and evidence of 
the slippery condition, by reason of snow and 
ice. of the place where the deceased slipped, 
a question should have been submitted to the 
jury whether he slipped by reason of such 
condition, and whether such condition was 
due to the negligence of the defendants. 
Armstrong v. Canada Atlantic R. IV. Co.. 
21 Occ. N. 45)7. 2 O. L. R. 210.

Person to whose Orders Servant 
Bound to Conform—Right to give order— 
Servant voluntarily incurring risk—Findings 
of jury. Parker v. Lake Erie and Detroit 
River R. W. Co.. 5 O. W. R. 034.

Pleading—Damages — Factories .-trf.] — 
In an action for damages for physical in
juries. the age of the victim, and his per
gonal condition as to means are relevant, 
hut not the number of his children or the 
fact that he has to support them. 2. The 
statutory duties prescribed J>y the Factories 
Act do not affect the civil responsibility "f 
employers towards tdielr employees. Rum- 
dr au v. Peek Rolling Co., 0 Q. P. R. 143.

Pleading—“ Not Guilty by Statute' — 
Denial — Contributory Negligence—Common 
Employment—Statute—Retroactivity — A<> 
Cause of Action.]—In an action by a brakes
man in the defendants’ employment to re
cover damages for injuries sustnim-J by him 
by reason of the negligence of the defendants, 
the defendants proposed to plead other de
fences along with “ not guilty by statute : 
Held, that it was not necessary to plead con
tributory negligence specially, for it «mm 
he raised under “ not guilty by statute ny 
Rule 13. J. O., N. W. T. 2. That a denial 
of “ each and every material allegation con
tained in the statement of claim ” was toe 
general in form and was contrary to Buie 
118. having regard to Rule 114: the de
fendants must specify the particular allega
tions which they denied, and mus* in some 
cases shew by affidavit that they had good
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grounds for the denial. 3. That the defend
ants should be allowed to set up the defence 
that the injury was caused by the negligence 
of the plaintiff’s fellow servants in the com
mon employment of the defendants; for c.
13 of the Ordinances of 1UUU, taking away 
the right to set up this defence, was not re
troactive ns applying to a mere matter of 
procedure, but eave • substantial right 4. 
That the defendants might raise a question 
of law by pleading that tbe statement of 
claim disclosed no cause of action, but they 
must give the grounds, iimiih v. Lunautan 
Pacific It. Ik. Co., 21 Occ. N. 193.

Pleading — Onus—Contributory Negli
gence—Employer's Liability Act, N. 8.1—The 
statement of claim alleged that while the 
plaintiff was in the defendant's employ, and 
engaged in tilling a car with dolomite from a 
chute, a car wa s suddenly dumped into the 
chute above, and came down with great force, 
and struck and injured the plaintiff, and that 
such injury was caused by the defendant, 
his engineers, etc., not warning the plaintiff 
that the cur of dolomite was about to be 
dumped into the chute, thus giving bïm j 
notice to avoid danger:—Held, that upon the | 
pleading, the onus was on the plaintiff to 1 
prove that that injury was caused by the | 
negligence of defendant; and that, in the 
absence of evidence to satisfy the burden 
resting upon him, he could not recover. The 
evidence shewed that it was the plaintiff's 
duty to place the car to be loaded below the i 
chute, and to remain in a place of safety 
until the car was loaded, and the gates of the 
chute closed, and then to remove the car to 
the crusher ; that, at the request of a fellow 
workman, be attempted to pull out the car 
before it was loaded, and before the gates 
were closed, with the result that lie sustained ; 
the injury complained of:—Held, that there 
was contributory negligence on the part of 
the plaintiff which prevented his recovery. 
MacPherson v. Mae Lachlan, 30 N. S. Iteps. 
435.

Pleading—IVorAmoi’s Compensation Act 
—Particulars—Name of Fellow-servant.\ — 
n requirements of a, 6 of the Workmen’s 
Compensation for Injuries Act are directory 
rather than imperative, and the omission to 
give the name and description of the person 
in the defendants’ service by whose negli
gence the accident which gave rise to the ac
tion occurred, is a matter to be dealt with by 
an application f particulars, and not by 
d.-mnrrcr. Makarsky v. Canadian Pacific 
K. W. Co., 15 Man. L. R. 53.

Proximate Cause — Contributory negli
gence — Findings of jury. Lennon v. Can
adian A iogara Potter Co., 6 O. W. R. 885.

Questions for Jury—New trial, Soren- 
«o« v. Smith, 5 O. W. R. 570.

Railway—Collision — Duty of Engine- 
man—Orders of Conductor — Rules—Con
tributory Negligence. J—By rule 233 of the 
defendants, “ conductors and enginemen will 
be held equally responsible for the violation of 
an.v of the rules governing their trains, and 
they must take every precaution for the pro
tection of their trains, even if not provided 
for by the rules." B|y rule 52, enginemen 
must obey the conductor's orders as to start
ing their trains, unless such orders involve

. violation of the rules or endanger the train's 
safety ; and rule Go forbids them to leave 

I the eugine. except iu a case of necessity.
Another rule provides that u traiu must not 

[ puss from one double to siugle track uutil it 
i is ascertained that all trains due which have 
I the right of way have arrived or left. M.
| was eugiuemau on a special train which was 
| about to pass from a double to a siugle track,
; aud when the time for starting arrived he 
| asked the conductor if it was all right to go,
' knowing that the regular traiu passed over 
j the single track about that time. He re- 

eeived from the conductor the usual signal 
to start, and did so. After proceeding about 

! two miles his train collided with the regular 
; train, and he was injured. In an action 
! against the company for damages iu couse- 
i quence of such injury :—Held, affirming tbe 
I judgment of the Court of Appeal (31st De- 
I cember, 1901), that M. was not obliged, be

fore starting, to examine the register and 
ascertain for himself if the regular traiu 

I hud passed, that duty being imposed by the 
rules on the conductor alone; flint he was 
bound to obey the conductor's order lo start 
the train, having no reason to question its 
propriety ; and he was, therefore, not guilty 
of contributory negligence in starting as he 
did. Miller v. Grand Trunk ft. II. Co., 22 
Occ. X. 353, 32 8. C. R. 454.

Railway — Contributory Negligence — 
Nonsuit—Jury—Employers' Liability Act.] — 
F., a conductor and brakesman iu the employ 
of the defendant company, while turning tbe 

1 brake wheel, fell from his train and was 
run over and killed. The nut which fastens 
the brake wheel to the brake mast, and 
which should have been on, was not on, and 
so the wheel came off and the accident re
sulted. It was the duty of the deceased to 
examine the cars of the train and see that 
they were in good order before leaving the 
station which the train was just leaving:— 
Held, in an action by F.’s personal repre
sentatives to recover damages in respect of 
his death, that it was F.’s own neglect in 
not seeing that the brake was in a secure 
condition, and that there was therefore no 
case for the jury. Fawcett v. Canadian Pact- 
fir R. IV. ('o., 22 Occ. N. 244. 8 B. C. It. 
393.

Railway — Employers' Liability—Exccs- 
I sire Damages.]—In the defendants' coal mine 

the haulage slope, which was necessarily used 
as a travelling road by the workmen, was 
not provided with man-holes at intervals of 
not more than twenty yards, as required by 
the Coal Mines Regulation Act. and on ac
count of this lack of sufficient manholes it 
was the custom of the defendants not to run 
the trip during the time the workmen were 
going to and coming from work. The plain- 

! tiff while coming from work was rim into 
and injured by the trip, which had been 

, started off during a prohibited time. The 
| trip was a traiu of cars, operated by a stn- 
j tionnry engine on the outside, and used for 
! hauling coal out of the mine. The jury 
j found that the accident was caused by the 
| defendants’ negligence in letting the' trip 
1 down, and on the verdict judgment was en

tered for the plaintiff for $1,424 and costs. 
An appeal to the full Court was dismissed, 
the Court refusing to reverse the findings of 
fact or to interfere with the damages ns ex
cessive:—Held, also, that the place in ques
tion was a “ railway ” within the meaning
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of tht* Employers’ Liability Act. Hooker v. 
Wellington Colliery Vo., L’- Occ. X. 436, V 
B. V. It. 265.

Railway — Lights on Train.]—A con
ductor in the defendants' employment, while 
performing the duty for which he was en
gaged at the Windsor station of the ( ’auadian 
Pacific Railway in Montreal, was killed by 
u train which was being moved backwards 
m the station va id. Tien WSS BO light 
on the rear end of the last car of the train, 
nor was there any person stationed there to 
give warning of the movement of the train :— 
Held, that, by omitting to have a light on 
the rear end of the train, the railway com
pany failed in their duty, and this constituted 
prima facie evidence of negligence. Judgment 
in <J. R. il K. B. 394 affirmed. Boisseau 
v. Canadian Pacific It. IV. Co., 22 Occ. N. 
358, 32 8. C. It. 424.

Railway—Signals — Warning—Findings 
of jury. —Basso v. (I rand Trunk R. W\ Co., 
6 O. W. It. 172, 8113.

Railway — stipulation in Contract of 
Service for .Von liability of .1 tauter—.4««Kr
oner Fund—Constitution of Aid Society.] — 
A master may validly stipulate with his ser
vant that, in consideration of a contribution 
which he makes to the funds of a society 
of aid and assurance formed for the purpose 
of assisting workmen and their families in 
case of injury or death by accident, he shall 
not be responsible for the consequences of an 
accident sustained by the servant, caused by 
the fault of his fellow servants. Regina v. 
Grenier. 30 8. C. R. 42. followed. 2. In this 
case the society of aid and assurance had 
been legally constituted. Ferputon v. Grand 
Trunk it. W. Vo., Q. R. 20 8. C. 54.

Railway Workmen'» Compensation Act 
—Motive of Injury—.4 burner of—Reasonable 
Et ruse—Meaning of—Cause of Injury.] — 
While the notice of injur)- required by s. SI 
of the Workmen’s Compensation for Injuries 
Act. R. 8. O. 18117 c. 100, is for the employ
er’s protection against stale or imaginary 
claims, and to enable him, while the facts are 
recent, to make inquiry, the injured workman, 
however, is the primary object of the legis
lative consideration ; and therefore under that 
section of ss. 13 and 14. notice may be 
dispensed with where there is reasonable ex
cuse for the want thereof, the employer not 
being prejudice#! thereby. What consti
tutes reasonable excuse must depend upon the 
circumstances of each particular case, and a 
reasonable excuse will be inferred where, as 
here, there is the notoriety of the accident, 
the knowledge of the employers of the injury 
which resulted in death, and its cause, and 
of a claim having been made on them by tin* 
deceased’s representative, which they had 
stated they would take into their considera
tion. but to which no final answer had ever 
been given. In an action against a railway 
company for alleged negligence, it appeared 
that the deceased was kille#! by being run 
over while shunting cars. The evidence 
shewed that the space between two sets of 
tracks in the defendants' yard was dan
gerous by reason of an accumulation of snow 
and ice thereon, but that the tracks them
selves were in good condition, and it was 
merely a matter of conjecture, whether, at 
the time of the accident, the decease#! was on

the tracks themselves, or in the space t„- 
tween them :—Held, that, under these rircui'i- 
stances, the accident could not Is* said to I* 
due to the defendants' negligent-»-, and ii,. 
plaintiffs' at lion failed. Judgmt n 
L. It. 219, 21 Occ. X. 497. reverse.l .in.. 
strong v. Canada Atlantic R. W. Co., yj 
Occ. N. 379, 4 O. L. R. 560.

Snip — Bursting of Capstan- Hrfect — 
Notice—Superintendent — Comp Ip.
graration of Injury by Subsequent Conduct 
—Master of Ship—Scope of Authority.] — 
The mate of a steamer was injured b; th<* 
bursting of a capstan, anti brought a <um- 
mou law action against the owners for dam
ages for his injuries, and also for aggrava
tion of his injuries owing to his unauthorized 
detention on the steamer after the accident 
—Held, that, in the absence of evidence of 
a defective system, the defendants were not 
liable for the negligence, if any. of a com
petent engineer, who was a fellow-servant 
of the plaintiff and not the representative of 
«iefdhdants. If there was any negligence on 
the part of the captain in keeping the plain 
tiff on the steamer, the defendants were not 
liable for it, as such interference was not 
within the scope of his employment. Morgtn 
v. British Yukon Navigation Co., 11 R. < . 
R. 31(1, 1 W. L. R. 294.

Street Railway—Negligence — Motor 
man.]—The motornmn of an electric car 
may be a " person who has charge or con
trol,” within the meaning of s. 3 <>f the 
Workmen’s Compensation Act, R. 8. O. 1897 
c. 160, and, if he negligently allows an open 
car to come in contact a ith a paaeii 
whereby the conductor, who is standing on 
the side in discharge of his duty, is Struck 
and injured, the electric company are liable 
in damages for such injury. Judgment in 
27 A. R. 151. 20 Oeo. X. 224. affirmed. 
Snell v. Toronto R. IV. Co., 21 Occ. X". 327. 
31 8. V. It. 241.

Superintendent of Works — Work
men's Compensation Act—Findings of jury 
Inconsistency—Xew trial. Higgins v. Ham
ilton Electric Light and Cataract Power Co„ 
5 O. W. It. 139.

Use of Eaploaiees- Cause of accident— 
Conjecture — Nonsuit—New trial—Dtocovety 
of fresh evidence. Lundy v. Datrson. 3 0. 
W. It. 720.

Verdict Inconsistent Findings Con
struction.]—In un action for damages f»t 
personal injuries receive#! by the plaintiff 
while in the employ of the defendant : Held, 
that in construing a jury’s verdict, con
sisting of a number of questions and answers, 
the whole verdict must lie taken together 
and ««onstrued reasonably, regard lieinj- had 
to the «■ourse of the trial. The injurlw were 
caused by the plaintiff’s failure to withdraw 
himself from danger in response lo a signal. 
The jury found that the defendant was negli
gent and that the signal was given premature
ly. and that the plaintiff should have heard 
the signal, hut being busy might not have 
heard it. The answer to the question as to 
contributory negligence, to which the jury « 
attention was directed by the Judge, was. 
“ We do not consider that plaintiff was doing 
anything but his regular work." Judgment 
was entered for the plaintiff :—Held, that
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tbe judgment muni be affirmed. Marshall v. , 
i ales, -4 OcCs N. 38, 1U B, C. It. 153.

Workmen’s Compensation Act —
Defeet in engine—Repair—Inspection—Rea- , 
sonable care — Person intrusted by master j 
with duty of providing proper appliances— j 
Evidence for jury — New trial. Schwoob v. I 
1/s, higan e ntrai U. IV. Co., U O. W. R. 030, .
10 U. L. R. 047.

Workmen's Compensation Act —
Defects in machinery — Contributory negli
gence. Taylor v. ( onion, 2 O. W. R. 714.

Workmen’s Compensation Act —
Defect "I machine—Jury Finding New 
trial. (Jlasgotc v. Toronto Paper Man fact nr- | 
ing Co., 2 O. W. R. 772.

Workmen’s Compensation Act —
-Negligence—Defect in machinery—Know- 
ledge of master—Knowledge of servant — 
Contributory negligence — Jury — Nonsuit. 
thrdanirr v. John Dick Co.. 2 O. W. R. ! 
1051.

Workmen’s Compensation Act —
Defect in_ machinery—Proximate cause of ac
cident—Knowledge of defect — Evidence — 
Jury—Damages. Crosby v. Dawson. 4 O. 
W. It. 487.

Workmen’s Compensation Act —
Defect in Ways, Works. etc.—Person In
trusted with Duty of Seeing that Condition 
Proper—Fellow-servant — Negligence.] — 
Held, that a cleat upon the roof of a build
ing upon which the plaintiff was working, 
was a part of “ the ways, works, machinery, 
jilant. buildings or premises connected with, 
intended for nr used in the business of the 
employer,” within the meaning of s.-s. 1 of 
s. :i of the Workmen's Compensation for In- 
juru- Art, R. 8. O. 1«>7 c. 100; and. there 
being evidence upon which a jury might find 
that the cleat was defective in that it was not 
securely fastened, that the defective condi
tion was the proximate cause of the injury, 
and that it was due to the negligence of 
ilie defendants' workmen who put on the 
cleats, the defendants would be answerable 
for the negligence (if found) as being negli
gence of iiersons intrusted by them with the 
duty of seeing that the condition or arrange
ment of the ways, etc., was proper, within 
the meaning of s.-s. 1 of s. »>. Differences 
between s.-s. 1 of s. (I and the corresponding 
provisions of the English Act pointed out. 
! nuer s.-s. 1 of s. it of the Ontario Act 
the employer is answerable, so far as the 
condition or nr rangement of the ways, etc., 
is concerned, for the negligence of any per
son. whether in his service or not. to whom 
he intrusts the dirty mentioned iu the sub
section. in the performance of that duty, in 
the same way and to the same extent as he 
would have been answerable at the common 
law hml lie taken upon himself personally the 
performance of the duty, and where an appli
ance necessary for the safety of the work
man is required in the course of the work, 
ana the employer directs any one to provide 
it ready for the use of the workman, tlinr 
person is one intrusted with the duty of 
aeeing that the appliance is proper. Giles v. 
1 hemes Ironworks Shipbuilding Co.. 1 Times 
i" It, 4(H), and Ferguson v. Galt Public 
Sj'hool Board. 27 A. R. 480, followed. Mar- 
Kle v- Donaldson, 24 Occ. N. 218. 301, 7 O.

L. R. 370, 8 O. L. R. 082, 3 U. VV. R. 147, 
4 O. XV. R. 377

Workmen's Compensation Act —
Defective implement — Orders of foreman— 
Findings of jury—Negligence—Judge's charge 
Uenry v. Hamilton ISruss Manufacturing Co., 
3 U. XV. R. 448.

Workmen's Compensation Act —
Canal works Dangerous place- “ Way M 
Negligence of suiieriuteudeut—XX'orkmeu con
forming to orders—Contributory negligence. 
Birmingham v. Larkin, 3 O. XV. R. 007.

Workmen's Compensation Act —
Defects—Private Hail way—Unpacked Frog— 
Negligence.]—The defendants, manufacturers, 
had on their premises a private line of rail
way, with switches, turnouts, etc., connected 
with one of the public railway Hues, and 
over which ordinary freight cars and steam 
locomotives used for the pur|M)ses of the de
fendants' business, were drawn or propelled 
in the usual manner. The plaintiff, a 
switchman employed by the defendants, while 
engaged in coupling curs, had his foot caught 
iu an unpacked frog, or an unpacked space 
between toe wing rail and the frog, or 
between the rail guard and the other rail, 
whereby he was severely injured : — Held, 
that the omission of the packing was a defect 
in the condition or arrangements of the de
fendants’ works, machinery, or plant, within 
the meaning of s. 3 (1) of the Workmen’s 
Compensation Act, as well as of s. 5 (2), 
(3), which applied to the defendants’ rail
way, and that it was for the jury to say on 
the evidence whether the plaintiff had know
ledge and the defendants were ignorant of 
such defect. Order of Divisional Court for 
■ new trial affirmed. Cooper \. Hamilton 
steel und Iron Co., 8 O. L. R. 353, 3 O. XXr. 
R. 8W8.

Workmen’s Compensation Act —
Defect in machinery—Knowledge — Contri
butory negligence — Amendment. (Jordaniir 
v. John Dick Co., 3 O. XV. It. 372, BOB.

Workmen's Compensation Act —
Disobedience to Orders—Hailway—Death of 
Engine-driver — Negligence — Contributory 
Negligence—Signals.]—The defendants were 
erecting an Interlocking apparatus at a point 
of their main line where there was a siding, 
whereby the switch could be worked and a 
signal shewn to Indicate how it s 
by lowering the upper or lower arm of the 
signal us the ease might i>u. The plaintiff's 
husband, an experienced engine-driver in the 
defendants’ employment, having been informed 
before starting with his train that the appara
tus was in working order, and that all trains 
were to be governed by the rules applicable 
in such cases, approaching the spot saw the 
signal with both arms down, intimating 
that the interlocker was out of order, but 
nevertheless proceeded, and. the switch not 
being fastened in any way. the train was 
derailed and he was killed. As a matter of 
fact, the apparatus was not in working order, 
a switchman of the defendants being at the 
spot with Hug signals to use in case of neces
sity, but he failed to warn the deceased. 
The defendants’ rules governing <>ugine-driv- 
ers provided that they should stop when in 
doubt as to the meaning of a signal, also that 
a signal imperfectly displayed must be re
garded as a danger signal, and that In case
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of doubt they were to take the safe course 
aud run no risk. Employees were also spe
cially instructed that if any iuterlocker was 
out of order trains were to be flngyed through. 
The plaintiff brought this actiou for damages 
under K. S. O. 1897 c. 166:—Held, that, 
although there was a plain defect in tde 
condition of the way which was the cause 
of the derailment of the engine, the plain
tiff was properly nonsuited, in that her hus
band, had he survived, could not have main
tained an action, having negligently disobeyed 
his orders as contained in the rules by pro
ceeding in spite of the signals. Holden v. 
Grand Trunk R. W. Co., 23 Occ. N. 104, G 
O. L. K. GUI.

Workmen's Compensation Act ■—
Liability at common law—Personal negli
gence— Employment of competent foreman. 
Belmont v. -Smart Manufacturing Co., 0 O.
W. It. 042.

Workmen's Compensation Act —
Negligence of fellow-servant — Person to 
whose orders plaintiff bound to conform — 
Evidence — Findings of jury—Damages — 
Division—Claim of father of infant plaintiff 
for medical expenses. Shea v. John Inglit 
Co., t; O. W. It. 062, H O. L. It. 124.

Workmen's Compensation Act ■—
Negligence of fellow servant — Superinten
dence—Jurv. Webb v. Canadian General 
Electric Co., 322, 865, 1113, 2 O. W. It. 322, 
805, 1113.

Workmen's Compensation Act —
Negligence of fore* ,.m of works—Questions 
for jury — Nev. trial—Small verdict. Aillo 
v. Fauquier, Gallio v. Fauquier, 1 O. W.
R. 833.

Workmen's Compensation Act —
Notice of action—Negligence — Superintend
ent—Contributory negligence — Conflicting 
evidence—Findings of jury. Webb v. Can
adian General Electric Co., 3 O. W. It. 853.

Workmen's Compensation Act —
Person intrusted with superintendence — 
Evidence—Case for jury. Randall \. Rheir, 
0 O. W. R. 304.

Workmen’s Compensation Act —
Railway contractors-ï-Sub-contractors—Ques
tion of liability — Ruling of trial Judge— 
Questions for ’ jury—New trial. Bcrtudato 
v. Fauquier, 1 O. W. R. 802.

Workmen's Compensation Act —
Rolling mills—Dangerous place Absence of 
guard—Factories Act—Defect in ways and 
premises—Evidence for jury. Colbourne v. 
Hamilton Rtcel and Iron Co., 3 O. W. R. 
<119.

“ Young Girl "—Negligence — Breach — 
Homage*—New Trial.]—Employing a girl un
der eighteen years of age to work at a self- 
acting machine in breach of the provisions of 
s. 14 of the Ontario Factories Act, R. S. O. 
1897 c. 256, is in itself sufficient to render 
the master prima facie liable in damages for 
an accident which liapis-ns in the course of 
such employment, and negligence on his part 
directly conducing to the accident need not 
be shewn. Roberts v. Taylor. 31 O. R. 10, 
overruled. Judgment of Street, J.. 1 O. L. 
R. 18, 21 Occ. N. 143, reversed. The Court,

992

being of opinion, however, that the damage 
awarded by the jury were excessive, dir*>t«d 
that there should be a new trial unless tb 
damages were reduced. Fahey v. Jcphcou 
21 Occ. N. 556.

111. Wages,

Absence from Duty—/line** — Reiulu- 
lion of Ftrry Commi$*ion — PowerI .lj< 
groval of Governor in Council—Acquit *• rnee 
—JVoticc.]—M. was employed by tic def.-ud- 
ants to act in the capacity of captain of une 
of their ferry steamers, under a contract in 
writing, the employment to commence on the 
1st March, 1899. On the 8th January. 11*ei. 
the defendants passed a resolution that after 
that date no employee would be paid fur any 
time he or she might be absent from duty.

I This resolution was never formally communi
cated to M., but there was evidence that he 
was aware of its terms, and that, on two 
occasions, a portion of his wages was deducted 
for absence from duty. On the 15th I Mem- 
Iter. 1900. M. was taken ill, and was th'-re- 

: after continuously absent from duty until the 
1 time of his death, which occurred on the 
i 10th July. 1901. In an action by the execu- 
| trix of M. claiming payment of wages for 

the time during which he was so absent from 
| duty :—Held, per Weatherbe, J., aud Graham. 

E.J., affirming the judgment appealed from, 
that the plaintiff was entitled to recover. Per 
Townsheud and Meagher. JJ., that deceased 
having been aware of the passage of the 
resolution, and of the change which it pur- 
l>orted to make in the terms of his contract, 
and having assented to the resolution by 
accepting his wages, less the deductions made 
therefrom, the action could not be maintained. 
Per Graham. E.J., that the resolution was 
not effective in the absence of evidence that it 
was submitted to and approved of l»y the 
Governor in council ; and that the resolution 
was ultra vires. Mark* v. Dartmouth Fern 
Commi**ion. 36 N. S. Reps. 158.

Absence of Agreement -Power* of Jus
tice of the Peace—Appeal.]—When a servant 
is employed by a master without any agree
ment having been made either before entering 
upon his employment or during the course of 
it as to the rate of wages to be paid to him, 
a justice of the pence has power under tie' 
Ordinance respecting Master am I Servant 
(C. O. 1898 c. 50. s. 3). to fix the rate of 
wages to be paid to the servant. Vpon appeal 
the rate of wages fixed by the nia gist rate was 
varied. Holm** v. Niebergall, 5 Terr. L. It. 
250.

Agreement to Remunerate by Legacy
—Quantum meruit. Wakeford v. Laird. 2 O. 
W. R. 1093.

Amount—Variation on appeal. Pa£***f 
v. Algoma Central R. W. Co., 2 O. W. «. 
351.

Claim against Estate of Brother --
Evidence — Corroboration — Amount 
Thornton v. Thornton, 2 O. W. R. 972.

Claim against Estate of Sister -
Presumption — Contract — Expectation 
legacy. Mooney v. Grout, 6 O. L. It- o*J. - 
O. W. R. 978.
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Contract— Deduction for Defective Work 

—Time Lost—Damage» for Defect».]—Where 1 
a dieesemaker, hired for the season, with n 
stipulation guaranteeing his work, and agree- 

i hat the loss from sales of cheese by 
reason of defective workmanship might be de
ducted from his wages, is dismissed before the I 
expiry of his term, he is entitled to his hire 
tor time lost when it is shewn that the 
defective cheese resulted from defective fac
tor) appliances ; and where both factory 
owner and cheesemaker were to blame for de
fective cheese, t1'" maker should be allowed 
wages for the lost time, less the damage 
suffered on sales of defective cheese. Leduc 
v. Lalonde, Q. R. 24 8. C. 423.

Engagement by the Day—Dismissal at 
Midday.] — The defendant had engaged the 
plaintiff and several other workmen by the day 
at $2 a day, and they had done masonry work 
for him from the commencement of July 
until midday ou Saturday the 15th August, 
when the defendant dismissed them, telling 
them that he had not space and stone to keep 
them busy for the rest of the day. The de
fendant acted thus because, as he said, the 
number of masons engaged was too great for 
the work to be done that afternoon. When he 
dismissed them at midday he only paid them 
up to midday. They remained at the place 
at the defendant’s disposition, and the defend
ant did not pay them until 5 o’clock in the 
afternoon, and then refused to pay them their 
wages for the afternoon. They sued him for 
the wages for the afternoon :—Held, that they 
had the right to wages for the half day. be
cause the defendant should have foreseen the 
shortness in the material and should not 
have engaged for the whole day more work
men than he had need of. Corriveau v. 
Larose, Q. R. 24 8. C. 44.

Summary Procedure — Justice of the 
Peace—./urisdiction— Counterclaim of Mas
ter.]—()n the hearing of a complaint before 
a justice of the peace, under the Ordinance 
respecting Masters and Servants (C. O. 1898 
c. 50(, by a servant against his master for 
non-payment of wages, the justice has no 
jurisdiction to allow against the amount of 
wages any sum by way of damages sustained 
by the master by reason of the servant’s 
neglect or refusal to perform his duty. 
Wn v. Craft, 4 Terr. L. R. 401.

Wrongful Dismif sal of Servant —
Damages—Costs. MeCrae v. Story con Falls 
Pulp Co., 3 O. W. R. 737.

IV. In.ivrt to Third Person dy Servant.

f.LE^ecntIon ot Functions—Permitting 
tntld to Hide in Vehicle.]—Although mas
ters and employers are responsible for dam
age caused by their servants and workmen 
m the execution of the proper functions of 
such servants and workmen, they are not re
sponsible for damage caused by such ser
vants and workmen during the time that 
they are exercising such functions, hut not in 
the actual execution thereof. So. the infant 
son (ion years of age) of the plaintiff hav
ing secret ly got into a vehicle owned by the 
attendant, without the knowledge of the driver 
ot the vehicle, and, when discovered, having 
heen permitted by the driver to remain in

the vehicle only because the latter did not 
wish to leave him upon the public road a 
long way from his father's house, the defend
ant was not responsible for the fact that the 
vehicle was struck by an engine when cross
ing a railway, and the plaintiff's sou hurt, 
the driver not being engaged in the execu
tion of his functions when he thus permitted 
the presence of the boy in the defendant’s 
vehicle. Marquis v. Robidoux, <J. R. 19 8. 
O. 801.

False and Malicious Statements by 
Servant Injurious to Business of 
Former Employer—Benefit of Master— 
Action on the Case—Trade Slander—Liabi
lity of Master—Scope oj Employment—Com
pany-Judgment against Both Master and 

j Servant—Joint Tort-feasors — Measure of 
! Damages—Findings of Jury—Judgment Not- 
! withstanding Wrong Finding—Rule 015.]— 
j Plaintiffs carry on business in the city of 
| Toronto as printers and publishers. They 
i published to sell to the publishers of news

papers throughout the Dominion of Canada,
1 a publication known as an annual Christmas 
| or holiday number, which was disposed of by 
j such purchasing newspaper publishers as a 
1 Christmas or holiday number for their papers.
I Plaintiffs had been publishing the said per

iodical for many years and alleged that it 
was an important and lucrative part of 
their business, from which they have derived 
considerable profits. Defendant Tibbs wan 
in the employment of plaintiffs in the capn- 
city of salesman, selling the periodical abovo 
referred to, and in that capacity travelled 
each year through different parts of the 
Dominion of Canada, and became personally 
acquainted with plaintiffs’ customers. He 
left plaintiffs’ employment in November, 
1903, and entered that of defendant company. 
The plaintiffs charged that the defendant 
company decided to issue a publication, under 
the name “Christmas Numlver,” similar to 
the publication issued by plaintiffs, and to 
sell the same to publishers of newspapers 
to be issued by them as Christmas numbers 
for their various publications. The defend
ant company sent out defendant Tibbs as 
their salesman much earlier in the season 
than it was the custom of plaintiffs to send 
out their salesman ; the defendant Tibbs 
travelled as such salesman for defendant 
company throughout the Dominion of Can
ada, soliciting orders for the publication of 
defendant company from the various custom
ers from whom formerly he had solicited 
orders on behalf of plaintiffs. They fur
ther charged that for the purpose of inducing 
the various customers of plaintiffs and others 
to give their orders to defendant company 
for the said publication, defendant Tibbs and 
defendant company, through and by Tilths 

j as their accredited agent and representative, 
falsely and maliciously made to many per
sons untrue and fraudulent statements, in
tending thereby to injure the trade and busi
ness of plaintiffs, and well knowing the same 
to be untrue. The statements differed some
what from each other, but were to the effect 
that the Press Publishing Company (the 
defendant company) had taken over the 
business of the Sheppard Publishing Company 
(the plaintiffs) or that part of their business 
relating to the publication of the Christmas 
innual, and that plaintiffs were going out 
of that branch of the business. The ques
tions submitted to the jury and their answers
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thereto were a# follows : 1. Did defendant
Tibbs utter the words eharged or words con
veying the same meaning to Wilson, Elliott, 
Featherstou, Gordon, Denholm, Fausou, El- 
lis, and llogg, or any of them'? Answer: 
Yes. 2. To which of these men did he utter 
such words? Answer: To all of them. 3. 
Did he utter them maliciously? Answer: 
Yes. 4. Whut damages do you lind via in tiffs 
have proved that they have sustained in 
consequence of each of the statements which 
you lind Tibbs uttered? Answer: Wilson,
$50 ; Elliott, $30 ; Featberston, ----- ; Ellis,
$15; Gordon, $20; Denholm, $25: Fnuson, 
$15; llogg, $25. 5. Did llarkins. knowing
that Tibbs had uttered the words charged, 
to Elliott, and knowing that they were false, 
and intending to do so. ratify what Tibbs 
had done? Answer : No. 0. Did Tibbs in 
uttering any of such words, which you lind 
he did utter, act within the scope of his em
ployment by the Press Publishing Company 
for their benefit? Answer: No. 7. Whut 
general damage, if any, do you tiud plaintiffs 
sustained in consequence of such statements 
charged, which you hod Tibbs made? An
swer: None. Upon these questions and an
swers the trial Judge directed to Is* entered 
the judgment appealed from :—Held, it was 
clear that Tibbs was employed by defendant 
company to sell their Christmas number, and 
as such agent was acting for and on their 
behalf and within the scope of his employ
ment in obtaining orders for them, and the 
jury have found that he uttered the words 
charged maliciously. The defendant com
pany received these orders and filled them and
collected the aubecriptiou price; In other
words, took advantage of the representations 
that were made by defendant Tibbs.—Held, 
it was clear that the agent was acting in 
the course of his employment in canvassing 
for subscriptions, although lie made state
ments which were not authorized by the 
company ; no finding such as is made in an
swer to question 6 could be sustained, nor 
was there any reason to think that new light 
could 1m1 thrown upon the case by a new 
trial. There can, therefore, be no object 
in sending the case back for a new trial, 
when, upon the view taken, only one result 
ought to follow. Therefore judgment should 
be entered against both defendants with costs, 
and that plaintiffs' appeal should be allowed 
with costs, and the appeal of defendant 
Tibbs be dismissed with cosfs. Sheppard 
Pub. Co. v. Prêta Pub. Co., 5 O. W. It. 775. 
10 O. L. It. 213.

Liability of Maoter for Negligence
of Servant—Injury to Third Peraon—Wont 
of Skill.]—The defendants wen* engaged by 
M. T. & Co. to remove furniture from one 
place to another. It became necessary to 
lower some tables from an upper window, 
and the plaintiff, who was not in the employ
ment of the defendants, but was employed 
by M. T. & Co., was directed to stand below, 
and, by the use of a long board, keep the 
tables clear of the windows below. While 
he was so engaged a table, which was badly 
tied bv defendants* men, fell down and the 
plaintiff’s legs were fractured —Held, that 
as the defendants alone had charge of the 
removal, so far as the actual performance 
and mode of operation were concerned, re
sponsibility for their employee’s want of skill 
in not properly securing the table, attached 
to the defendants, and they were, therefore, 
liable for the result of the accident. Wil- 
Hama v. Cunningham. (). It. 23 8. C. 263.

Negligence of Servant -Injury to Tktri 
Peraov—Scope of Employment—ifomru#— 
Sectionnen—Piling Tie» on Railway mar 
V rotai ng—Nuiamnoe—S'etc Trial.] —Plaintiff 
was a carpenter and contractor. Ou J4tb 
August, 1003. he was driving across defend
ants’ track in the township of Oxford when 
his horse became frightened, apparently by 
a pile of old railway ties upon the highway, 
and, by reason of the hors.- swerving, the 
buggy wheel went into the ditch, ami plum 
tiff was thrown out and very severely in
jured. A section man, called by plaintiff, 
deposed that the ties were placed on the 
highway by himself and another section man 
ami the section foreman, the others actiti, 
under the direction of the latter. "It w,i> 
laid down in Lord Ila'e’s time and repeatedly 
since, that wherever the master intrusts a 
horse or carriage or anything which mu' 
readily be made an implement of mischief, 
to his servant to lie used by him in further 
auce of his master's business or for the exe
cution of bis orders, the master will be re
sponsible for the negligent management of 
the thing intrusted to the servant so lout 
as the latter is using it or dealing with it 
in the ordinary course of his employment. 
Within these definitions, there was evidence 
that defendants' servants placed the ties in 
question on the highway in the course of 
their employment. This was purely a que»- 
tion of fact, and I think there was reason 
able evidence from which a jury might so 
iufpr. Their employment or duty at that 
time was to get rid of the no longer useful 
and now incumbering ties, and to do so two 
modes are suggested, both of which had pre
viously been adopted—one to burn them on 

j the defendai own lands, the other to per
mit their workmen to take them home for 
firewood. Bv either method the defendant' 
purpose would have been accomplished. Hut 
the ties were the property of defendants, and 
there was no evidence to shew that they had 

I ceased to lie their property when placed 
on the highway, even assuming what was 
certainly not proved, that the section fore
man, who was not called, intended to after 
wards remove them to his own house. The 
work was done by defendants’ workmen dur
ing their ordinary working hours, and under 
the superintendence of the section bow. 
Under these circumstances, I think plaintiff 
made out a prima facie, and the issue wu 
properly for the jury. But there was no spe- 

I cific finding of fact upon the vital question of 
i nuisance or no nuisance, which was essentially 

plaintiff's cause of action. A nuisance such 
1 as the one in question was not necessarily 

created by placing an object or doing an 
act causing one horse to be frightened, but 
by doing something upon or near the high
way which is calculated to frighten horses 
generally in ordinary circumstances. See 
Roe v. Lucknow, 21 A. R. 1 On referring 
to the charge it appears that the jury were 
not told "that the question of nuisance or no 

; nuisance depended not so much on the pat* 
ticular result to the plaintiff's horse, but. 

j as they should have been, on the larger amt 
more general result, to horses generally, a 

: before indicated. The damages awarded ar 
I so large as to appear excessive. The API* 

allowed and a new trial directed. •"
V. Canadian Pacifie R. IV. Co., 6 O. !'• «•
242, 10 O. L. It. 74.

Negligence of Serrant—«roi» fl £5! 
ploymeul—Railway — lViiMman.l-!*'»" 
ants employed a watchman to lower



MASTER AND SERVANT 998997
bars across the highway as a train was ap
proaching. and to raise them as soou as it had 
passed. This duty carried with it that of 
warning persons who were obstructing the 
raising or lowering of the bars, and thereby 
preventing him from using them for the 
purpose for which they were required. The 
infant plaintiff was obstructing the raising 
of ; he bars, and the watchman threw a cinder 
at him. and put out his eye :—Held, the jury 
had fourni for plaintiff, and they must be 
taken to have found, as they might prop
erly do upon the evidence, that the act done 
by Jarman was done in the course of his 
employment, not simply to gratify some spite
ful feeling of his own against the boy. Ham
mond v. drand Trunk R. W. Co.. 4 O. W. 
K. 530, 25 Oce. N. 35. 9 O. L. It. »’4.

Negligence of Servant—Scope of Au
thority—Forbidden .Iff.]—A master is liable 
for an injury caused by the wrongful act of 
his servant within the scope of his authority, 
although the master has expressly forbidden 
tin- servant to do the act from which the in
jury resulted. Read v. McQivncy, 30 N. B. 
Reps. 513.

Theft of Servant Scope of employment 
—Bailment — Hospital — Charity patient. 
Itrzino v. Toronto (ieneral Hospital Trus
tées. 5 O. W. R. 76.

Trespass to Person—Owner of house— 
Unnecessarv force — Solicitor — Damages. 
Burke v. Burke, 1 O. W. II. 127. 419.

V. Secret Profits of Servant.

Dual Employment.]—While a servant 
cannot, in the course of his employment, and 
in connection with the services lie has agreed 
to render to his master, earn for his own 
benefit any remuneration or profit, he can 
do so in connection with any collateral or in
dependent work or business, not carried on 
in competition with that of the master. The 
manager of a cold storage company was held 
entitled, therefore, to a commission on the 
sale of a cold storage plant effected by the 
makers thereof through his efforts, the cold 
storage company not being themselves makers 
of or dealers in cold storage plant. Judgment 
of Rovd. 32 O. R. 191. 2» Ox?. N. 436. 
reversed. Jones v. Linde British Refriger
ation Co.. 21 Otx\ X. 862, 2 O. I* It. 42X.

Contract of Servant not to Engage 
in Particular Business -Wrongful dismis
sal of servant—Subsequent engaging in same 
business. Ryerson v. Murdock, 1 O. W. It.

Servant to Devote Entire Time to 
Master s Business and to Engage in
no Other—Breach—Account of Profits Made 
in Other Businesses—Damage'.—Costs—Re
ference Statute of Limitations — Competi
tor Business.]—1The defendant in 1889 en- 
eagixl to devote his entire time and attention 
to the advertising interests of plaintiffs, and 
to engage in no other business during the 
wriod covered by the agreement then made ; 
This provision of the original agreement was 
extended to the continued services of de
fendant with plaintiffs; and that the busi
nesses undertaken by defendant, of which 
plaintiffs complain, were carried on by him

I while he was in their employment upon these 
i terms. Defendant engaged in other busi- 
1 ness:—Held, liable to the muster for dum- 5 uges for breach of contract, but the master 
i was uot entitled to the moneys earned in a 
, different capacity if the servant did uot use 
j time which he should have devoted to his 

master's interest, provided he did uot engage 
i in a competitive business, tint if the in- 
, terests conflict in any way with his duty 
I to his master lie cannot retain the fruits of 

his labours against his master. Sheppard 
Publishing Co. V. Harkins, 5 O. W. It. 482, 
9 O. L. R. 504.

See also 4 O. W. R. 250. 277, 477.

VI. Other Cases.

Action by Parent as Master for 
Death of Child—Damages to Estate—Dis- 

I missal of Previous Action under Fatal Acci- 
! dents Act—Evidence of—Negligence—Contri- 
I but or g Negligence—Misdirection—Survival of 

Right of Action.]—The plaintiff's sou, who 
was employed as a watchman by the govern
ment of Canada, and boarded at home with 
Ins father, was killed as tlie result of an 
accident while attempting to leave a passen
ger elevator in the defendant’s building. The 
deceased had entered the elevator for the 
purpose of seeing a tenant whose office was 
situated ou one of the upper floors of the 

! hulldiug, and, not finding the person whom 
lie desired t-> see, hud continued to ride up 
and down ii. the elevator. He finally at
tempted to leave the elevator as another pas
senger entered, and just as the hoy in charge 

j started the elevator and was in ihe act of 
‘ closing the door, he was caught between the 
i floor of the building and the upper part of 
I the elevator cage, and received injuries from 

which he died. In an action by the plaintiff 
personally, and as administrator of deceased, 
for damages, the jury awarded the plaintiff 

i "for loss of deceased's services since death 
$1,500." On the trial, evidence was offered 
and rejected of the proceedings in, and judg
ment dismissing, a former action, brought by 

j the plaintiff as administrator, suing for the 
benefit and on behalf of himself as father 
and the mother of deceased, under the Act 
corresponding to Lord Campbell’s Act. in 
respect to the same alleged negligence. The 
jury, in addition to the damages above men
tioned. awarded "for damages to deceased’s 

1 estate from the happening of the accident to 
death, and for necessarv expenses, $37.50.” 
The trial Judge, in summing up, said to the 

1 jury, "I cannot understand myself how the 
negligence of the deceased contributed to this 

j accident —Held, that this part of the ver
dict could not be sustained without over- 

| ruling the common law rule that "in a civil 
court the death of a human being cannot be 
complained of:" that the evidence was im- 

i properly rejected, and that, for this reason 
also, this part of the verdict could not stand: 
that, there being no contract for safe car-
riage, and the case being simply one of tort,

I for alleged negligence, the action died with 
j deceased : that there was evidence of negli- 
I gence on the part of deceased, in attempting 
I to leave the elevator at the time he did, which 
I contributed to the happening of the accident, 

and which should have been submitted to 
the jury: that the remark of the trial 
Judge was equivalent to telling them that 
there w’ns no evidence of the fact, and
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was misdirection : and that the direction to 
the jury that, if they found that deceased 
pushed open the closed door to get out, they 
might find that there was contributory negli
gence, was calculated to hinder the jury from 
considering any evidence which they them
selves might be able to discover tending to 
shew that there was contributory negligence. 
Hawley v. Wright, 37 N. 8. Reps. 77, 24 Occ. 
N. 63. 136.

Breach of Contract*-Actionable Wrong 
—Damages — Injunction — necessity for 
Shewing Malice—Justification—Rules of I,a 
hour Union.]—It is no defence to an action 
for persuading n servant to break his con
tract with his master, that the persuader 
a<jted in good faith in pursuance of the pro
visions of the constitution of a trade union 
of which the servant and the persuader were 
both mem tiers, and that he had no ill will to
wards the master. Reid v. Friendly Society 
of Stone Masons, [ 1902] 2 K. B. 732, and 
South Wales Miners’ Federation v. Glamor
gan Coal Co., [1905] A. C. 239, followed. 
Branch v. Roth, 6 O. W. R. 345, 10 O. L. It. 
284.

Disclosure by Servant of Master’s 
Business Contracts — Use in another ac
tion—Partnership—Injunction. Mitchell v. 
McKenzie, 0 O. W. R. 064.

Liability of Master to Pay for Medi
cal Attendance on Servant Injured in 
Service — Company—Contract—Authority 
of officer in charge of works. Oldwright v. 
Hamilton Cataract Power Co., 3 O. W. R. 
16, 397.

Medical Attendance on Servant-
Liability of Matter—Contract — “ Hospital 
Fund."]—A fund called "the hospital fund” 
was held by a mining company for the pur
pose of providing medicine and medical at
tendance for those of the men who required 
it, medical men being attached to the works, 
whose duty it was to attend the men and 
provide the necessary medicines :—Held, that 
no obligation was imposed on the company 
to pay out of this fund for the services of 
any physician whom the men might choose 
to employ. Struthers V. Canadian Copper 
Co., 23 Occ. N. 323, 6 O. L. R. 374, 2 O. W. 
It. 748.

Misconduct of Servant — Preach of 
Confidence — Soliciting Customers of Mas
ter.]—The appellant, a patent solicitor, had. 
by means of advertisements in the news
papers, solicited correspondence from persons 
who might need the services of a patent so
licitor. By this means he had succeeded in 
securing patronage, and had a large number 
of correspondents ; and he kept in his office 
a particular book in which were entered the 
names and addresses of about 5,000 of his 
correspondents and clients. The respondent, 
while in the employ of the appellant, but 
after having received from him notice of 
dismissal, had got hold of this book, which 
was in charge of another employee, during 
the absence of his employer, and had taken a 
copy of a great part of the addresses. Later, 
having left the service of the appellant, and 
opened an office on his own account ns a 
patent solicitor, he sent to the addresses taken 
from the appellant’s book, a circular announc
ing his profession, his address, and his pho
tograph, thus soliciting the business of his

j former patron and even offering his service* 
free :—Held, that the respondent hud violated 
his contract and failed in his duty as uu em
ployee; and that he had unlawfully commit
ted acts calculated to cause damage to tb.- 
appellant by turning away from the latter 
part of his clientele. Marion v. Robert« tl. 
It. 14 K. B. 23.

Servant Leaving Employment — Ac-
| tion—Homages—Particulars.] — in un ac

tion for damages against an employ---- for de- 
: serting his employment, it is sufficient to 

allege in relation to damages that he left his 
employment at a time when several ->f [In
employées were absent upon holidays. Cha- 

■ put v. Charland, 6 Q. P. R. 33.

Servant Leaving Employment with
out Notice — (Quantum Meruit—Cross-de
mand for damages.]—The plaintiff was en- 

1 gaged by the defendants at a monthly salary.
After working for nineteen days iii a cer- 

1 tain month, he left without giving any notice, 
and subsequently brought this action for &Si 

; for 19 days' work actually performed. The 
! defendant company brought a cross notion for 
I damages resulting from the plaintiff leaving 
1 their employment without notice : —Held, that 

by leaving without notice, the plaintiff Had 
forfeited his right to wages even for work 
done. 2. That upon the proof adduced the 
defendants had made out their case on a 
cross-demand. McKee v. Canadian Pacifie 
R. W. Co., 23 Occ. N. 121.

Sharing Profits — Special agreement- 
statement furnished by employer—Impeach- 
ing—Actual fraud—Account—R. S. 0 1897 

I c. 157. s. 3. Cutten v. Mitchell. 6 O. W. R. 
i 497, 552, 629. 10 O. L. R. 734.

MASTER IN CHAMBERS

Affidavits Verifying Mortgage Ac
count—Cross-examination on — Forum — 
Redemption Action. 1—In a redemption action 

, the defendant filed his affidavit verifying the 
mortgage account In the e M

! in Ordinary, to whom the action was referred.
Plaintiff took out an appointment before a 

; special examiner to cross-examine defendant 
1 upon his affidavit :—Held, there was no [ire- 

cedent or authority for any such cross-exam- 
! ination before anyone except the Master I** 
i fore whom the reference was pending. Rule 

490 had no application ns the proceedings in 
the Master’s office were regulated by Rule* 
654-700. Rule 068 was expressly negative 
to any such right as was claimed. Motion 
granted with costs added to the mortgage 
debt. Plenderlrith v. Parsons, 6 O. W. K- 

j 145, 399, 10 O. L. R. 436.
Jurisdiction - Motion to «et aside ap

pointment of referee to proceed with refer 
enee — Jurisdiction of referee questioned 
Rule 42 (2). (12)—Appeal — Prohibition. 
Citw of Toronto v. Toronto R. If Co.. 2 0. 
W. R. 225. 3 O. W. R. 204 298. 4 0. W. R- 
221. 330. 345. 446. 5 O. W. R. 1* 64. M». 
403, 415. 6 O. W. It. 574, 677. 871.

Jurisdiction—Summary Dismissal of .4f- 
tion.] — The Master in Chambers ba* 
power under Rule 261 or otherwise to ora 
the dismissal of an action upon the ground
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that no cause of action is shewn upon the 
plaintiff'* own statement. Knapp v. Car ley, 
■M Occ. N 232. 7 O. L. K. 4U9, 2 O. W. It. 
1186. 3 O. W. K. 187. 940.

See Courts — Execution — Judgment ! 
—Whit or Summons.

MASTER IN ORDINARY.

See REFEHEEb AND REFERENCE».

MATRIMONIAL OFFENCES.

See IiUBu.'ND AND WIFE.

MAYOR.

See Municipal Corporations.

MEASUREMENTS.

See Lien.

MECHANICS' LIENS.

I British Columbia Act, 1001. 
II. Manitoba Act, 1002.

III. Nova Scotia Act, 1004.
IV. Ontario Act, 1000.

V. Quebec Act. 1010.

1. British Columbia Act.

Certificate of Action — Filing—Time j 
—Existence of Lien.]—The certificate of ac- j 
hon required by s. 24 of the Mechanics’ Lien : 
Act must be filed withiu the time therein ! 
limited, otherwise the lien ceases to exist. : 
Dunn \ Holbrook, 7 B. C. R. 508.

Clearing Land.] — The defendant em
ployed a i tractor, under a written contract, 
to clear .| luntity of land for the purpose of 
cultivation :—Held, that the plaintiff, a la
bourer who worked for the contractor upon ! 
the land, was not entitled to a lien for his 
work, under s. 4 of the British Columbia 
Mechanics' Lien Act, as amended. Black v. 1 
Hughe». 22 Occ. X. 220.

Materials Furnished—Request of own
er—Authority of agent—Onus—Limitation of 
agent's powers—Absence of notice to material 
man—Lstoppel—Time for filing claim—De 
nverv of new materials after expiry—Col
ourable delivery to extend time—Judgment in 
personam — Jurisdiction of County Court— 
Appeal to full Court (B.C.) Sa award v. 
Duntmuir (B.C.). 2 W. L. It. .319.

Materials Furnished—Request of ov 
er—ImpUcation. Fortin v. Pound (B.C.) 
W. L. R. 333.

Mineral Claim - Holder of Option— 
“Owner.”] — The defendant, a mine owner, 
gave C. an option to buy a mine for $25.000, 
with liberty to work it, the net proceeds to 
be applied towards payment. The plaintiffs 
claimed liens for labour while employed by 
C. in working it under the agreement. C. 
did not exercise his option :—Held, Irving. 
J., dissenting, that the plaintiffs were not 
entitled i<> liens under tic- Mechanics' Lien 
Act. There is no lien given for cooking un
der the Act. Anderson v. (i misai. 7 B. C. R. 
44M.

“ Owner ”—Interest in Land—Vendor and 
Purchaser.] — The plaintiffs claimed a me
chanics' lien for $033 against the estate and 
interest of L. and T. in certain lots in the 
vicinity of New Westminster, for lumber fur
nished under the following circumstances : T., 
the registered owner, agreed to sell the land 
for $1,200 to L. ; $50 was paid down, and the 
balance was to be paid immediately. No 
agreement in writing as required by the Sta
tute of Frauds was executed, but L. entered 
into possession of the premises and proceeded 
to fit up the buildings for the purpose of 
his business as a butcher for a slaughter 
house, spending a large sum in so doing, and 
the lumber in respect of which the lien was 
claimed was used in building and repairing 
the slaughter house and putting up a fence 
on the land :—Held, that the lien attached 
only upon whatever interest L. might have 
in the land. Anderson v. (ioodsall, 7 B. C. 
R. 404. followed. British Columbia Timber 
and I'rading Co. V. Lcberrjj, 22 Occ. N. 273.

Woodman's Lien — Action for Wages— 
Pursuing both Remedies — Estoppel.] —The 
plaintiff was employed by <i., who had a con
tract with the defendants, to cut logs on 
their land, and brought this action in a 
County Court under the Mechanics’ Lien 
Act for $74.44 for wages. Before the com
mencement of this action the plaintiff and 
sixteen others obtained a joint judgment in 
the same Court against (»., under the Wood
man’s Lien for Wages Act, for the gross 
amount of their wages. In that actica (*. 
and the company were defendants, but the 
action was discontinued against the company, 
as they released all claim to the logs seized 
by the sheriff :—Held, that the plaintiff was 
estopped from proceeding under s. 27 of the 
Mechanics’ Lien Act for the balance of his 
wages. Wake v. Canadian Pacifie Lumber 
Co.. 22 Occ. N. 153, 8 B. C. R. 358.

Woodman's Lien — British Columbia 
Law — Wages — Contractor — Pap-roll— 
Master and Servant.]—Under the sections of 
the Mechanics’ Lien Act relating to wood
men’s wages, a person by requiring only the 
production of the pay-roll is not relieved of 
liability to the workmen for the amounts due 
them from the contractor : he must have pro
duced to him a receipted pay-roll, shewing 
that the wrnges were actually paid by the con
tractor. Young v. West Kootenay Shingle 
Co.. 11 B. C. II. 171. 1 W. L. R. 184.

II. Manitoba Act.

Action to Enforce — Parties—Former 
owner. Christie v. McKay. (Man.), 2 W. L. 
R. C18.
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Costs Subsequent to Judgment —1 ax-
ation—Power* of Taxing Officer.]—“Costs” 
in s. 37 of (be Mechanics* and Wage Earners' 
Lien Act, It. S. M. 1002 c. 110, refers to 
the costs up to and including the trial, and 
means the costs which are allowed by the 
Judge at the bearing and entered in the judg
ment and the provisions of that section limit
ing the coats to be allowed do not apph to 
the subsequent costs of sale and proceedings 
before the Master ; and where the judgment 
pronounced empowered the Master to tax and 
add to the plaintiffs' claim the costs of the 
subsequent proceedings, and the Master un
der it allowed the ordinary costs of a sale 
conducted in his office, and there was no 
appeal from the judgment, the Court could 
not on an api>eal from the taxation interfere 
with the provisions of the judgment. The 
alternative procedure provided by s. 31 can
not be assumed to be any less exi>ensive than 
the ordinary, so as to constitute a case for 
the application of s. 31), and at any rate the 
question of the least expensive course is one 
to be dealt with by the trial Judge, and one 
with which, without special direction in the 
judgment, the taxing officer has no right to 
interfere. Humphrey v. Cleave. 24 Occ. N. 
374, 15 Man. L. R. 23.

Materials Furnished — Drawback — 
yon-completion of Work — Occupation of 
Building—Eutoppel.]—Persons supplying ma
terials to the contractor for the building of 
a house are not entitled to the benefit of the 
provisions of s. 12 of the Mechanics' and 
Wage Earners' Lien Act, R. S. M. 1902 c. 
110, by which, in the event of the contract 
not being completed, wage earners may en
force liens against the percentage of the con
tract price which the owner is required to 
hold back under s. 9 of the Act ; but. if the 
contract price is payable by instalments, the 
general lien-holders may enforce their liens 
pro rata to the extent of any earned instal
ments in so far as the same remain unpaid 
in the hands of the owner, although the work 
is not completed. Brydon v. Lutes, 9 Man. 
L. R. 403. followed. 2. The occupation of 
the uncompleted bouse by the owner, and the 
mortgaging of it. for a sum to lie paid to the 
contractor in accordance with one of the 
terms of the contract, do not estop the owner 
from setting up against the lien-holder that 
the house has not been completed, and that, 
consequently, no more money is due under 
the contract. Pattinson v. Ltickley, L. R. 10 

* Ex. 330. and Sampler v. Hedges. [18981 1 
Q. R. 073. followed. Black v. Wiebe. 15 
Man. L. R. 200, 1 W. L. R. 73.

One Lien against two Owners—En
croachment on Wrong Lot.]—A mechanic’s 
lien registered against two lots of land owned 
by different persons in respect of work done 
upon two houses, one on each of the lots, on 
the order of one of the owners and for an 
amount claimed to lie due for the work on 
both houses, without apportioning the amount
;ia between the two, cannot !"■ enforced under 
the Mechanics' and Wage Earners’ Lien Act, 
1808, nor can effect !"■ riven '<> the Hen 
against one of the lots only for the p«uper 
amount. Currier v. Friedrick. 22 Or. 243, 
Oldfield v. Harbour. 12 P. It. 554, and Rath- 
bun v. I lay ford. 87 Mass. 400, followed. 
Fairclough v. Smith, 21 Occ. N. 447. 13 Man. 
L. It. 509.

Sub-contractor — Liability of Owner— 
Failure to Retain Percentage—Entire Con

tract—Time for Filing Lira.] — Whop* no
thing is payable under a building contract 
until the whole of the work is completed, hut 
the owner voluntarily makes payments ;o 
the contractor as the work progresses, >o th>* 
extent of the value of the work done, a sub
contractor who has not been paid i* entitled, 
under s. 9 of the Mechanics’ and Wage Knrn- 
ers" Lien Act. R. S. M. 1902 c. 110, as 
against the owner, to a lien for the amount 
due him, to the extent of 20 per cent, of such 
payments. Russell v. French, 28 O. R. 215. 
followed. The plaintiff's claim consisted of 
charges for different jobs, all in his line of 
business, but ordered at different times, and. 
as to the first job, if considered aeperatelr. 
his lien was not filed within the time re
quired by the statute :—Held. that, in such 
circumstances, a mechanic should not be re
quired, in order to secure payment, to lib* a 
lien after completing each piece of work, and 
that filing his lien after he has complet'd all 
of his work is sufficient. Carroll v. Me Vicar 
15 Man. L. It. 379, 2 W. L. It. 25.

Time for Registration of Lien—Com
pletion of work—Extent of lien—Judgment 
—Reference — Costs. Day v. Crown drum 
Co. and Cleveland (Man. I, 2 W. L. It. 142.

Unpaid Vendor — Lien Subject to Claim 
of—Notice.]—The purchaser of a lo 
under an agreement of sale, fixing 15th Au
gust, 1901, for payment of the purchase 
money, was allowed to enter into possession 
on 15th June, 1901 and to commence build
ing on the land. He continued the expendi
ture of money upon the premises after die 
date fixed for payment, with the knowledge 
and concurrence of the vendors, but eventu
ally abandoned the purchase, without having 
paid anything to the vendors. Thc> then 
notified him that as he had not complied with 
the terras of the purchase ns to time, his in
terest had ceased. The plaintiff’s claim was 
for a fien on the interest of the purchaser in 
the property, for work done by him in the 
erection of the building, but lie submitted to 
the lien of the vendors for the full amount 
of the purchase money of the land :—Held, 
that the vendors could not. under the circum
stances, put an end to the rights of the pur- 
chaser by living such a notice and that 
apart from the provisions of s. 11. s.-«. 2. of 
the Mechanics’ and Wage-Earners’ Lieu Act, 
(H V. c. 29, the plaintiff was entitled to the 
lien asked for. with the usual inquiries and 
directions. Hoffstrom v. Stanley, 22 Occ. N 
337, 14 Man. I* R. 227.

Workman — Liability of owner -Fail
ure to retain percentage—Pay list—Builders 
and Workmen’s Act (Man.) — Claim under 
$20. Phelan v. Franklin (Man.), 2 W. L
n. 29.

III. Nova Scotia Act.

Lien of Sub-contractor — Special
Agreement between Owner and Contractor— 
Failin' to Retain Percentage —- Absence of 
Notice — A*eertainment of Price—Time for 
Commencement of Lien.]—B. contracted with 
the defendant company to transfer to them 
a quantity of land, and to erect and equip 
a mill and to do other work, for nn 
agreed sum in bonds and shares of the com
pany and other considerations. It was sub
sequently agreed, orally, that a portion of 
the proceeds of the bonds and shares trans
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ferred to B. should be retained by a trust 
company as security for the performance by 
r of his contract for the erection of the mill, 
to be paid out as the work progressed. In 
an action against the company by the sub
contractor by whom the machinery for the 
mill was supplied :—Held, that, in the ab
sence of notice, the company were not liable 
to the plaintiff for failure to retain out of 
the moneys paid to B. the percentage re
quired to be retained under the provisions of 
the Mechanics' Lien Act; that the transac
tion which took place when the title to the 
property was transferred to the company, 
and the bonds and shares, the consideration 
therefor, were delivered to B., was not one 
within the provisions of the Mechanics' Lien 
Act. s. 8. and that the company were not re
quired to retain anything on that date for 
the benefit of future sub-contractors; that, 
ns the bonds and shaves constituted the price 
or consideration not only for the construction 
of the mill, but for the land and other pro
perty transferred to the company, the prie*
to i"' paid i"i- th.' construction of the mill 
could not be ascertained so as to enable the 
claim for work or machinery to be enforced 
against the property ; that tfie lieu for goods 
or materials placed or furnished under s. 3 
of the Act, commences when the goods or 
materials are so placed or furnished, and that, 
as against the owner, this cannot be said to 
have occurred until they have reached his 
property. Smith Co. v. Sissiboo Pulp and 
Paper < o.. 311 X. 8. Heps. 348.

Machinery Furnished—Contract Price.]
Under the Mechanics' Lien Act of Nova 

Scotia. R. S. N. 8. 19U0 c. 171, a lien for 
machinery for a mill does not attach until 
it is delivered, and if the contractor for build
ing the mill has then been fully paid, there 
is nothing upon which the lien* can operate, 
as. by s. ti of the Act. the owner cannot lie 
liable for a sum greater than that due to the 
contractor. B., holder of more than half the 
stock of a pulp company, for which he had 
paid by cheque, and also a director, offered 
to sell to the company land to build n mill, 
and furnish working capital, on receipt of all 
the bond issue and cash on hand. The offer 
was accepted, and all the stock issued as 
fully (mill up was deposited with a trust com
pany. and the cash, his own cheque, and the 
price of five shares handed to B. The stock 
was sold, and from the proceeds the land was 
paid for. the working capital promised given 
to the company, and the balance paid to B. 
from time to time as the mill was construct
ed. The machinery was supplied by an Am
erican company, but when it was" delivered 
all the money had been paid out as above :— 
Held, affirming the judgment appealed from, 
38 N. S. Reps. 348, that as all the money had 
been paid before delivery, the company were 
not liable under the Mechanics’ Lien Act to 
pay for the machinery :—Held. also, that s. 
8 of the Act, which requires the owner to re
tain 1.1 per cent, of the contract price until 
the work i- completed, did not apply, ns no 
price for building the mill was specified, but 
the price was associated with other consid
erations from which it could not be separated. 
”• Morgan Smith Co. V. Sissiboo Pulp and 
Paper Co., 24 Oec. N. 28.1, 3.1 S. C. It. 93.

Practice in Action to Enforce—State- 
meat of Claim—Service out of Jurisdiction.]

ihe plaintiff registered a mechanic's lieu 
against the defendant company, and subse

quently filed his statement of claim. He ob
tained an order for the service of the state
ment of claim out of the jurisdiction, and 
service was effected in pursuance thereof. 
The defendant company applied to have the 
order and service thereunder set aside, on the 
ground that there was no statutory authority 
therefor : s. 28, s.-ss. 1, 2, 0, of the Mechanics’ 
Lien Act, It. 8. X. 8. c. 171 Held, that 
the service was good by reason of s. 28 of 
the Act, the ordinary procedure of the Court 
with respect to the service of a writ having 
been followed in serving the statement of 
claim. Macdonald v. Consolidated Gold Min
ing Vo., 21 Occ. N. 482.

Sub-contractor — Material Man—2Vo- 
! tice to Owner—Failure to Retain Percentage 
| —Identification of Premises.]—C. & \V„ Wno 

were awarded a contract to place heating ap
paratus in a hotel building owned by the de- 
fendnt I)., ordered materials required from 
the plaintiffs in a letter stating, “We have 
secured contract for hotel which requires 
above goods. The sub-contract was made on 
the 29th September, 1902, and the final pay
ment was made by D. to the principal con
tractor on the 21st November, 1902, when the 
work was all done, without retaining 15 per 

I cent, for 30 days, as required bv the Me- 
vhanice’ Lien Act. It. S. N. S. 1900 c. 171. 

i s. 8:—Held, that the letter sufficiently identi
fied the building for which the goods were re- 

1 qaired ; and. distinguishing Smith v. Sissiboo 
Pulp Co., 30 X. S. Heps. 348, that I>. was 
required to retain the percentage whether 
lie had notice of the sub-contract or not, and 
that lie paid it at his own peril, if there was 

| a sub-contractor in existence who was pre- 
I judiced by the payment. Dominion Radiator 

Co. v. Comm, 37 X. 8. Heps. 237.
Sub-contractors — Proceedings to Real

ize Lien—Time.]—One Khuland had a con
tract with Wright for the construction of 
some houses. I teinpster & Co. were Tile sub
contractors. and supplied Hhuland. on his 
credit, with materials for the work, the whole 
of which was delivered before the 28th April, 
1900. On the 18th May. 1900, Dempster & 
Co. registered a lien aeainst the property 
under the Mechanics' Lien Act, 1899, hut no 
proceedings were instituted by them to real
ize the claim until the 13th August. 1900. 
On an application to set aside Dempster’s 
lien :—Held, that the word “contract" in s: 
20 of the Act means the original contract 
with the owner, and not the contract between 
the contractor and the sub-contractor. If 

! no claim had been registered, Dempster &
| Co. could have registered one at any time 
i within thirty days after the completion of 
; that contract. In view of s. 9. an nbandon- 
| ment would be equivalent to a completion, 

and no claim could be registered after thirty 
days from the abandonment of a contract.

[ In this case no period of credit was men- I tinned in the claim, and Dempster swore in 
I the affidavit attached to the claim, that none 
| was given, nor was the lien claimed upon mn- 
I tenais or machinery, as provided by s. 29. 
I s.-s. 2. The difficulty arose in construing the 

words “after the work or service has been 
completed" in the cases of sub-contractors. 
Dempster v. Wright. 21 Occ. N. 88.

IV. Ontario Act.
Action— Affidavit Verifping Statement of 

Claim—Particulars of Residence.] — In the
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caw of ao action under the Mechanic»' and 
Wage-Earners’ Lieu Act, It. H. O. 1897 v. 
153. the affidavit verifying the statement of 
claim, required by s. 31 (2), may be made 
by the plaintiffs solicitor us agent. The 
plaintiffs were day labourers, who did work 
for the defendants on a railway in an unor

ganized district, and it was set forth in the 
‘statement of claim that they resided in that 
district; the name and address of the plain
tiffs’ solicitor was also stated therein :—Held, 
that it was not necessarv to give more pre
cise particulars of the places of residence of 
the plaintiffs. Crerar v. Canadian Pacific R. 
W. Co.. 23 Occ. N. 171. 5 O. L. It. 383. 2 O. 
W. It. 187.

Action — Partie« — Execution Creditor 
—Incumbrance Arising Pendente Lite—So- 
tier of Trial—Judgment—Vacating.] — Un
der s. 36 of the Mechanics’ and Wage-Earn
ers’ Lien Act, 1L 8. O. 1897 c. 153, it is the 
persons who are incumbrancers at the time 
fixed for service of notice of trial, and those 
only, who are required to be served, service 
of notice of trial on them being the mode by 
which incumbrancers not already parties to 
the proceedings are brought iu. After ser
vice of notice of trial in an action to enforce 
a mechanic's lien against the lands of the de
fendants, but before the trial, the petitioners, 
who were judgment creditors of the defend
ants, placed a fi. fa. against goods and lands 
in the hands of the sheriff of the county in 
which the lands of the défendant# lay. The 
petitioners were not served with any notice 
of trial, and did not appear at the trial nor 
prove any claim, but the judgment given 
upon the trial recited that it appeared that 
they had some lien, charge, or incumbrance 
on the lands, created subsequent to the com
mencement of the action, and declared that 
the plaintiffs and others were entitled to liens : 
—Held, that the name of the js-titioners and 
all reference to their claims should be stricken 
out of the judgment. Haycock v. Sapphire 
Corundum Co.. 24 Occ. N. 5fi, 7 0. !.. It. 21. 
2 O. W. K. 1177.

Action Begun by Statement of Claim
—-.Service out of Ontario — Jurisdiction to 
Allow.]—There is no authority in the Courts 
of this province to allow service out of On
tario of a statement of claim filed ns the ini
tial step in an action. In re Busfield. Whaley 
v. Busfield. 32 Oh. I). 123. followed 8i„ i, 
service is not a matter of practice, hut of 
jurisdiction, and Rule 3 does not enable the 
Court to apply the analogous procedure ns to 
writs of summons. Semble, that If there 
were power to allow service of such n state
ment out of Ontario, it could not Is* allowed 
nunc pro tunc after it had been effected with
out an order. Service out of Ontario of a 
statement of claim, the initial proceeding in 
an action to enforce a mechanics lien, under 
R. 8. O. 18!)7 c. 153, upon foreigners resi
dent in a foreign country, and all subsequent 
pniceedings. set aside. History of the legis
lation in Ontario as to service out of the 
jurisdiction. Pennington v. Morte#, 22 Occ 
N. 183. 3 O. L. R. 514, 1 O. W. R. 246.

Assignment — Debt “/lue"—Considéra- 
tion — Lien-holder — Priority — When TAen 
Attaches—Mechanics' Lien Act, 1897 c. 158, 
an. 4, 18—Judicature Act, s. 8 (5).]—E.. a 
sub-contractor, commences! work on the 19th 
August. 1903, completed it on the 11th Octo
ber, 1904, and registered his lien on the 12th
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I October, 1904. On the 14th November Um» 
j the contractor by whom E. was employed as

signed $2,588.32 of the amount "due" i0 him 
from the owner of his contract, to U. ati 
other sub-contractor, who duly gave u«»tice 
thereof to the owner. At the* time of this 
assignment $2.588.32 had been earned under 
the contract, but it did not become payable 
until the giving of the architect's certificat* 

i on the 14th November, 1904 : — Held, that 
1 under the Mechanics’ Lieu Act, s. 4, |; .s lien 
! related back to the commencemeiii ,,i |„< 

work, and under s. 13 it was entitled ,,ri. 
ority over L>.\s assignment, for the full amount 

i of the lien, and not merely for that i..,i 
| tiou thereof actually earned by K. up to the 
I date of the assignment:—Held, also, that the 
j assignment was valid, and bound the debt ,s 
I signed, though it was not payable at the -late 
j of the assignment :—Held, also, that a lehr 
! due and owing is a sufficient consideration 
i for an assignment of a chose in action, and 

that the assignment was, therefor.-. u„i 
vocable or impeachable us being voluntary. 
Ottawa Steel Catting a Co. v. Dominion sup
ply Co., 25 Occ. N. 58. 5 O. W. R. 161.

Claim of Owner against Contractor
—Lieu-holders — Pleading — Amendment- 
Percentage of value of work—Costs of ap
peals. Ontario Paving Brick Co. v. Bishop. 
2 O. W. R. 320, 1063, 4 O. W. R. 34.

Costs — “Actual Disbursements.”]—The 
’’actual disbursements" which, In s. 42 of 
the Mechanics' Lien Act, II. S. O. 1897 v. 
153. may lie allowed as against an unsuc
cessful claimant, in addition to an nmnuui 
equal to twenty-five per cent, of the daim, 
do not include counsel fees paid by the de
fendant’s solicitor to counsel retained in the 
course of the proceedings, and a fortiori mu 
counsel fees charged by tin- solicitor himself 
when acting ns counsel. Cobban Manufactur
ing Co. v. Lake Simcoc Hotel Co., 23 Occ. 
N. 168, 5 O. L. R. 447, 2 O. W. It. 48, 310.

Interest on Claim— Right of lieu-holder 
— Computation. Metallic Roofing Co. v. 
Jamieaon, 2 O. W. It. 316.

Liability of Owner - Admission of
claim—Costs — Payment into Court—Dis- 

| charge of lien. Gold Medal Furniture Co. v.
! Craig. 6 O. W. R. 954.

Lien-holders — Mortgagees — Priority 
—Increased selling value of land—Agreement 
—Construction. Boake Manufacturing Co. 
v. Met rimmon, 6 O. W. It. 979.

Materials Furnished —Credit of owner 
—Liability — Oral agreement — Privity or 
cousent—Request. Slattery V. Lilli*. I» 0.

| W. It. 543, 19 O. L. It. 018.
Material Men — Agreement between 

Owner and Contractor—Drawback —Value of 
Plant—Completion of Work — Judgment— 
Estoppel.]—The plaintiffs furnished materials 
to the contractors for certain work», and the 
action was brought against the contractors 
and the owner to realize a lien under the 
Mechanics' Lien Act. After work to the 
value of $24.290.88 bad been done, the owner 
took possession of the works, the materials 
on the ground, and the plant and machinery 
of the contractors, and no work had sincp 
been done by them under the contract. An 
action by the contractors against the owner
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for damages for impi iperly taking the works 
out of their hands ui d to recover the value 
of the materials, machinery and plant, and 
some supplies taken by the owner, and also 
to recover a large sum on account of work 
done, had been dismissed :—Held, that the 
15 per vent, which, under s. 11 of the Act,
It. S. 0. c. 153, the owner was required to 
deduct from any payments made in respect j 
of the contract and to retain as a fund for , 
the discharge of liens, was to lie computed 
on the value of the work and materials, but 
not upon the value of the plant as well, not
withstanding that for the security of the 
owner the plant was declared to be for the 
purposes of the contract his property :—Held, 
that, if the judgment dismissing the action , 
brought by the contractors were binding on 
the plaintiffs, they would not be benefited by 
a postponement of the trial until the final 
completion of the works, for the effect of that 
judgment was that the contractors had for- 
feited all right to payment for any work 
which they had performed and for which 
they had not been paid : and, even if the 
judgment were not binding on the plaintiffs, 
the case should not be sent back for a new 
trial. Birkett v. Brctcder, 22 Occ. N. 93,
1 O. W. R. 62.

Mining Location—Black* with—Coot.] 
—A blacksmith, employed for sharpening and . 
keeping in order tools used for the work of ! 
mining, is entitled to a lien for his wages on | 
the mining location, but a cook who does the 
cooking for the men employed is not. Ad- I 
joining mining locations even when they are, 
water lots, if “enjoyed with” the mining lo
cation on which the mine is situated, are 
subject to lieus for work performed in the 
mine. Davies v. Crown Point Mining Co. of 
Ontario. 22 Oct. N. 52, 3 O. L. U. 69.

Notice in Writing to Owner—Letter.]
—A letter to the owner, from sub-contractors 
furnishing materials, asking him, when mak
ing a payment to the contractor for the build
ing in question, to "see that n cheque for at 
least $400 is made payable to us on account 
of brick delivered, as our account is consid
erably over $700. and we shall be obliged to 
register a lien if a payment is not made to
day," is sufficient “notice in writing" of a 
claim of lieu under the Mechanics’ Lien Act.
U. S. 0. c. 153. Judgment in 32 O. It. 27.
20 Occ. N. 255. affirmed. Craig v. Cromwell. ■
21 Occ. N. 13, -7 A. It. 585.

" Owner " — Lease—Covenant by lessee 
to erect buildings. Webb v. Gage, 1 O. W. It.

Registered Owner — Contract with— 
■Transfer of property after registration of lieu 
—Previous agreement — Notice — Parties. 
Fraser v. Griffiths, 1 Q. W. R. HI.

Several Buildings — Lien for Work on 
— Registration—Time—Extent of Work 

Done.]—'Where a contract is made with the 
respective owners of adjoining lands, on 
which two separate buildings are erected, but 
included under one roof, for the repair there
of, at one entire price, separate accounts be
ing kept of the work done and materials fur
nished on each building, a lien attaches and 
can be enforced under the Mechanics’ Lieu 
Act, against the lands of each of such own
ers for the price of the work done and the 
materials provided on each respective build- 
■ng. I he finding of the local Master who I

tried a mechanic's lien action, as to the fact 
of the work being done and the materials 
furnished within thirty days pribr to the lieu 
being registered, and as to the extent of such 
work and materials, was upheld, for, though 
the evidence was contradictory, there was 
evidence to support such findings. Booth v. 
Booth, 22 Oct. N. 131. 3 O. L. It. 294. 1 O. 
W. R. 49.

Statutory Action to Realise—Joining 
other Causes of Action—Parties—Architect.] 
—In an action begun under s. 31 of the Me
chanics' ami Wage-Earners' Lieu Act, R. 8. 
O. 1897 e. 153. by the tiling of a statement 
of claim, to realize a lien created by the Act, 
the plaintiff cannot include other causes of 
action and other matters. Where the plain
tiff in such an action claimed to be entitled 
to a lien against the owner of land who had 
erected a building thereon, and joined as • 
defeudant the architect of the building, whom 
he charged with fraudulently refusing to give 
a certificate for the amount which the plain
tiff claimed to be entitled to recover, and 
asked that the architect might be ordered to 
pay the amount claimed, with damages for 
his fraudulent breach of duty, and the costs 
of the action, the name of the architect was 
struck out. Semble, that, as against the 
owner, the claim to a proper certificate might 
lie maintained in this action as one of the 
matters involved in the claim to a lien. Bag- 
shaw v. Johnston, 22 Occ. N. 33. 3 O. L. R. 
58.

Writ of Summons —Service out of Jur
isdiction—Statement of Claim—Time for De
livering Defence — Trial — Appointment in 
Writing—Notice of Trial.] — An order per
mitting service out of the jurisdiction of the 
writ of summons should also authorize ser
vice of the statement of claim at the same 
time, and fix a time for delivery of the state
ment of defence. Young v. Bvassey, 1 Oh. I). 
277. followed. Where the order makes no 
provision as to the statement of claim or de
fence. the defendant should have eight days 
from the last day for appearance within 
which to deliver his statement of defence, and 
the pleadings cannot be noted closed before 
the expiry of such eight days. Under s. 35 
( 1 ) of the Mechanics* Lien Act, R. S. O. c. 
17>3. the Judge or officer fixing a day for the 
trial of an action brought under that Act, is 
io do so in writing ; and a notice of trial 
under that section given by a party who lias 
not obtained a signed appointment from the 
Judge or officer, is not effective. The notice 
of trial must be served at least eight clear 
days before the day fixed, as provided by s. 
36. Mclver v. Crown Point Mining Co., 21 
Occ. N. 127. 19 V. R. 336.

Work and Labour Defect iu building— 
Assent—Estoppel. Holtby v. French, \ O. 
W. R. 821.

V. Quebkc Act.

Builder’s Privilege—Promissory Note- 
Principal Contractor — Sub-contract—Notice 
to Owner—Registration—Time for—Delay— 
Default.]—The holder of a promissory note 
guaranteed by a builder’s privilege may. in 
suing to recover the amount of such note, 
demand that the existence of this privilege be 
recognized in his favour. 2. The principal 
contractor may take, in his own name, it
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builder's privilege, not only for work which he 
has himself doue, but also for work done by 
bis sub-contractor and it is not necessary, 
iu such circumstances, to notify the owner of 
the contract between the principal contractor 
and the sub-contractor. 3. The point of com
mencement of the time for registration of a 
builder’s privilege is the date at which all 
work on the building has ls*en completed and 
ended, and not that of beginning to use the 
building before its completion. 4. The owner 
who has caused the building in question to be 
erected cannot complain of delay in regis
tering a builder's privilege, nor even of abso
lute default of registration. La Banque 
Jacques Cartier v. Picard, y. R. 18 8. C.

Builder's Privilege — Contract with 
Owner—Right to Lien—" Additional Value.''] 
A contractor who contracts directly with the 
proprietor of a building which is being con
structed, is entitled to register a privilege un- 
«ler the terms of art. 2018, C. (\, as amended 
by Ml V. c. 4L' (Q.l. 2. The "additional
value,” referred to in the article, is the addi
tional value given to the immovable by the 
work at the time it is done. Oakrneau v. 
Tremblav, y. R. 22 8. C. 143.

Claim of Lien — Registration—Dcscrip- 
lion of Land.]—The description of an im
movable. in the notice for registration of a 
workman's privilege, as “ part of lot 4101 of 
the cadastre of the parish of Montreal," but 
omitting the conterminous properties, does 
not comply with art. 2168 of the Civil Code, 
which provides that in any place where the 
official plans are in force the true description 
of a part of a lot is by stating that it is a 
part of a certain official number upon the 
plan and in the book of reference, and men
tioning who is the owner, and the properties 
conterminous thereto; and such notice does 
not create any privilege. Thcrricn Hin
ault, y. R. 21 8. C. 432.

Increased Value — Vendor of Owner — 
Estimate of Increase—Registration of Lien— 
Contestation— Pleading.] — The question of 
the increase in value of nil immovable by 
reason of work done by n workman can only 
be raised by the vendor of the owner and his 
creditors. 2. The increase in value is fixed 
by an estimate, at the time of the decree, 
when the money is insufficient to pay a 
workman who baa registered a lien or In 
case of a contestation of the increase by those 
interested. 3. When there is a contestation it 
should be by means of a plea on the merits 
and not by inscription in law. 4. The de
fendant being the owner of the immovable, 
the workman is not bound to allege increase 
iu value. Therien v. Ilainault, 5 O. P. R. 
61.

Material Man—Manufacturer—Sale or 
Hiring of Labour.] — A manufacturer who 
makes a contract with a contractor to deliver 
to him a certain number of presses destined 
to form part of a building of which the con
tractor has undertaken the construction, is 
not a workman, but a furnisher of materials. 
The registration by such manufacturer of a 
workman's lien against the land of the owner 
as security for payment of the price of the 
presses is void under the circumstances, the 
manufacturer having no other remedies than 
those given him by arts. 2013 (g), (h), (i), 
(I), and 2103, C, C. 2. The contract between

the manufacturer and the contractor is * 
sale and not an employment of labour.
In order that a workman shall have a work 
man's lien upon the land of the owner u is 
indispensable that he should Is- -mployeci 
thereon. It is not sufficient that he works 
and fashions materials intended to form part 
of the building which the owner is erecting. 
Montmorency Cotton Mill» Co. v. Uignac o 
R. 10 y. H. 188.

Material Man— \otice to Mortgagee — 
1!> gist rat ion of Lien—Description of Land— 
Several Purchasers.] — When the owner of 
land builds thereon, the furnisher of materiels 
who wishes to obtain n right of lien. must, 
before the delivery of the materials, give 
notice to the person who lends the owm 
money for building, and a notice given later 
to the owner will be insufficient to gi\ a 
right of lien to the material man. When 
two portions of the same lot have been sulci 
by separate contracts to two purchasers, and 
buildings have been erected thereon a person 
furnishing materials for such buildings must, 
in the statement of claim which he registers 
pursuant to art. 2103, C. C., indicate the por
tion of the land which belongs to each pur
chaser. and his registration will h- without 
effect if he describes the whole lot os being 
the property of the two purchasers. Paquett- 
v. Mayer, y. R. 18 8. C. 563.

Material Man — Notice—Registration.} 
—The hypothec or lien of the material men is 
distinct nud independent of the saisie-arrêt 
Inentioncd in art. 2013 (h) and (it. C. <’„ 
and is not subject to the conditions of notice 
mentioned in cl. (g), nor to the condition «f 
registration: Ouimet, J., dissenting. Ma- 
clan n v. Villeneuve, 4 y. P. R. .'122. Q. H. 
11 K. B. 131.

Matérial Men Dealing with Owner
—Xon-eristcner of Lien.]—The law does not 
«•onfer a lien on a material man except where 
he furnishes material to the contractor and 
not to the owner. A labourer, workman 
architect, or builder, dealing directly with the 
owner, has a lien, but a merchant or manu
facturer who sells material for construction 
to the owner has, as against him, only a per 
sonal action, unless he has agreed to a con
ventional hypothec. Harris v. Charbonneau. 
y. It. 25 8. C. 180.

Registration of Claim Quebec Lair—
Error in Description of Lands—Claim duly 
Recorded—Value of lyund—Acquiescent • — 
ATo#icc.] — The description iu a registered 
claim for a workman's privilege of the lands 
affected by the privilege as, “ two lots of land 
known and designated under numbers two V 
and three C. of the official subdivision of lot 
number 907." instead of, iu aeordanee with 
the plan, as “ two lots of land known and 
designated under numbers two, subdivision 
and three, subdivision C„ both of the sub
division of official lot number 907." is not an 
irregularity sufficient to nullify the registra
tion of the privilege, especially where the 
description in the claim is identical with that 
contained in the title deed of the owner (who 
had acquired the lands from the respondent), 
and in the proces-verbal of seizure, and where 
the registrar, upon presentation of the claim, 
had registered it against the lands as they 
were described in his office. Tin1 circum
stances of the case shewing acquiescence by
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the respondent in an allegation that the value ; 
of the property was $8,000, and in an arrange
ment t>> which the parties claiming privi
lèges d’ ouvriers were to rank against the 
balance of the purchase money (the property 
ns improved having been sold for $6.000 after j 
payment of a charge thereon), he being 
dominas litis could not Ik* heard to complain I 
that the increased value of the property. by 
reason of the work done by such claimants, I 
hud not been determined by a valuation. The j 
omission by such a claimant to give notice to 
the ownerHf the property within three days ! 
after registration of his claim (art. 2103, C. 
('.) does not affect the validity of such regis
tration or privilège. Daniel v. Macduff, tj. 
It. 13 K. B. 301.

Time for Registering Lien—Completion 
of Work.]—The jioiut of commencement of 
the 30 days given by art. 2013b of the Civil 1 
Code for the registration of the lien of a 
labourer, workman, or contractor, is the 
moment at which the work upon the building 
in the construction of which they have 
laboured is completed, and not the date at 
which the use of the building has been begun. 
Quintal v. Pénard, (j. It. 20 8. C. 190.

Woodman's Lien—(Quebec Late — Person 
Cutting Wood at so Much a Cord — Saisic- 
imiHtrvatoire.]—The persons mentioned in art. 
1994 (c). C. C., are not confined to those 
whose remuneration is fixed according to the 
time they work, but it also includes all per
sons who engage to cut wood for so much a 
< onfl. A motion to quash a writ of saisie* 
conservatoire obtained by a person claiming 
a lien upon wood cut, was dismissed. St. 
Ongc v. doss, 7 Q. P. It. 108.

MEDICAL HEALTH OFFICER

See Public Health.

MEDICINE AND SURGERY.

Fees of Physician— .1 vtion for—Plead
ing-Irrelevant Allegations.]—The plaintiff, a 
practising physician, sued the defendant for 
$3,000 for professional services. In his de
claration he set up the fact that the case was 
notorious, and that the public had been daily 
kept aware of the defendant's condition, and 
of all details connected therewith, thus 
putting the plaintiff's professional reputation 
at stake. These facts were alleged ns partly 
justifying the large amount of the fee clnim- 
*!• The defendant inscribed in law against 
these allegations:—Held, that the allegations 
complained of could not be connected with the 
amount of ihc fee due to the plaintiff. The 
inscription was, therefore, maintained, and 
the allegations complained of were struck out 
of the declaration. Marten v. Lussier, 22 
Occ. N. 418.

License to Practise—College of Physi- 
Ciane and Surgeons — Mandant us.] — The 
Vollege of Physicians and Surgeons cannot 
refuse to grant a license to practise medicine, 
to a student who has passed the necessary 
examinations, or has been legally exempted 
from passing them, and who has obtained the 
degree of Doctor of Medicine. 2. Upon such

refusal a writ of mandamus may issue to en
force the issuing of a license. (Josselin v. 
College of Physicians and Surgeons, Q. K. 19 
8. C. 176.

Malpractice — Limitation of Actions — 
Ontario Medical Act — Termination of Ser
vices— Trial — Jury.] — An action against 
surgeons for malpractice was held to be 
barred by s. 41 of the Ontario Medical 
Act, II. S. O. 1897 c. 170, not having 
been commenced within one year from the 
date when, in the matter complained of, the 
defendants’ professional services terminated, 
although the plaintiff had twice visited the 
defendants at their offices within the year, 
the Court finding that on these ocasions she 
did not go as a patient, but as a person with 
a grievance, she having previously consulted 
another surgeon and also a solicitor. Ac
tions of malpractice are now more properly 
tried without a jury. Upon the evidence, it 
was held, also, that the plaintiff upon whom 
the burden rested, had failed to make out a 
case of negligent malpractice : and the action 
was dismissed. Town v. Archer, 22 Occ. N. 
268, 4 O. L. R. 383, 1 O. W. It. 391.

Malpractice—Questions for Jury.]—In 
action against a surgeon for malpractice, the 
plaintiff has the right to n decision by a jury 
of a fact in controversy—not where that deci
sion involves the consideration of difficult 
questions in the region of scientific inquiry, 
but where the fact to be found is ns to what 
actually took place in the history of the 
plaintiff's malady and the defendant's treat
ment, for example, where there is a conflict 
of testimony as to what the surgeon did or 
did not do in the process of reducing or 
attempting to reduce a fracture. In the 
present case there were facts in dispute ns to 
which the plaintiff was entitled to the jury's 
findings. Jackson v. Hyde, 28 U. C. It. 294, 
explained. McNulty v. Morris, 21 Occ. N. 
691, 2 O. L. R. (15(1.

Malpractice--Want of Carr and Skill— 
Evidence—Nonsuit.]—In an action against a 
surgeon for not exercising ordinary care and 
skill in treating the plaintiff for an injury 
to his arm, caused by his being accidentally 
thrown from 'a sleigh, the trial Judge non
suited the plaintiff on the ground that, as 
neither the plaintiff nor any of his witnesses 
were able to say that the arm was dislocated 
ns a result of the accident, and ns both the 
defendant and another surgeon, who was 
called in by the defendant and examined the 
arm three weeks after the accident, swore 
that it was not dislocated, and ns the dis
location, which was sworn to exist a year 
and nine months after the accident by a 

, third surgeon, whom the plaintiff consulted, 
j and which was admitted to exist at the time 
I of the trial—move than three years after the 

accident—might have been the result of dis- 
: ease, as was shewn by the evidence of several 

expert witnesses, there was no evidence to 
leave to the jury ui n which they could prop
erly find n verdict for the plaintiff :—Held, 
Hnnington, J.. dissenting, that the nonsuit 
was right : and that, even if the dislocation 
was the result of the accident, the mere fact 
that the defendant did not discover it and 
treat the plaintiff accordingly, was not of 
itself evidence of want of ordinary care and 
skill on the part of the defendant. James v. 
Crockett. 34 N. B. Reps. 640.
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Medical Act, B. C. — Registered Practi

tioner—Charge of Unprofettional Conduct— 
Inquiry by Private Tribunal — Mandamus—
A offri». J—Under s. 36 of the Medical Act, 
1S98 (previous to its amendment in 1903) 
the council may hold an inquiry into a 
charge of unprofessional conduct made against 
a registered medical practitioner :—Held, that 
mandamus did not lie to compel the council 
to hold an inquiry. Charges of unprofessional 
conduct may be investigated by the council 
notwithstanding that the acts complained of : 
may be the subject-matter of an action at low. 
In re Medical Act, Ex p. Inveracity, 10 B. C. 
It. 268.

Medical Act, Manitoba—Practising for 
Reward—Electro-therapeutic» — Massage. ] — 
According to standard dictionaries electro
therapeutics. consisting in the treatment of 
diseases by means of electricity, is a breach 
of medicine, a ad it is unlawful under s. 62 
of the Medical Act, R. S. M. 1002 c. 111. for 
a person not registered under the Act to prac
tise as an electro-tberai>eutiat for hire, gain, 
or hope of reward ; and under s. 63 such per
son cannot recover any fees or charges for 
such treatment. Massage although a branch 
of therapeutics, is merely a skilled manipula
tion by external pressure of the muscles and 
tissues, and, not depending for its efficacy 
upon the introduction or application of any 1 
other element, cannot be considered to lie a 
branch of medicine. Regina v. Vnlleau, 1$ 
Oan. Cr. Cas. 435. followed. Bergman v. 
Bond, 24 Occ. N. 152, 14 Mau. L. R. 503.

MEETINGS OF COUNCIL.

See Municipal Corporations.

MERCANTILE AGENCY.

See Solicitor.

MERGER

See Bills of Sale and Chattel Mortgages. 
—Mortgage.

MESNE PROFITS.

See Partition.

MILEAGE

See Sheriff.

MILITARY LAW

Militia Act — Relationa of Officers and 
Private«—Obeying Orders—Arrest—Liability 
for.]—Persons belonging to the regular army 
are always subject to military law and regu
lations, and they are obliged to obey orders
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which their superiors git - them, the sole con 
ditiou beiug that such outers relate militia 
affairs and are not so evidently illegal that 
they lead to the belief that the per*..a giving 
them is mentally Incompeteu 2 It 
wise in the case of those who 
volunteer militia ; they are not :o
military law and regulations and are only 
obliged to obey their superiors m the < „>4 
expressly enumerated in the Milhiu An 
Outside of such cases, they are only ordinarj 
citizens, and their superiors have no woiv 
right to give them orders than they have to 
give orders to persons who do not belong i 
the militia. 3. A militia officer who cause* m 
be illegally arrested a man who belongs to th. 
militia, makes himself liable t»> damages 
Judgment in Q. It. 22 8. C. 25, affirru.il 
Cole v. Cooke, (J. R. 12 K. B. 51V.

MILITARY RESERVE.

See Crown

MILITIA ACT.

See Constitutional Law—Military Law
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Action- -Inspection — Underground Work- 
! ings — Plans — Privilege — Enforcement of 

Order.] — The right to inspect underground 
workings in a mine carries with it the right 

1 to inspect and make copies of the plans of 
such workings. Per Martin, J. : —(1) Tin- 
practice respecting inspection under r. 514 is 
distinct from the practice in obtaining dis- 

i covery, and a claim of privilege set up iu au 
affidavit in answer to a motion to compel in
spection is not conclusive. (2) It is a proper 
and convenient practice to apply to the Court 
to enforce an order for Inspection when the 
resistance is not contumacious. Star SI mind 

| and Milling Co. v. Byron 2V. White Co.. It 
B. C. H. 422.

Adverse Action Certificat- of Improve
ments—Co-owner—Estoppel — Notice lies
Judicata—Judgment in Rem.]—A judgment 
in an adverse action under s. 37 of the Min
eral Act Is not a judgment in rem. One co
owner of a mineral claim is not estopped by 
the result of such action instituted by an 
adverse claimant against another co-owner 
who tins applied for a certificate of improve
ments. Bentley v. Botsford, 8 B. <'. R. 128.

| followed. Per Martin, ,1.—Section 37 does 
not apply to co-owners of the same claim, but 

, to owners of i-onflicting claims. Fry v. Rots- 
I ford, MaeOuillan v. Fry, 22 Occ. N. 421, !' 

B. 0. It. 234.

Adverse Action — Plan—Survey-— 1 ffi- 
I davit—Condition Precedent.]—Iu an adverse 

action the plan to be filed pursuant to s. 37 
of the Mineral Act must be based on n survey 
made by a provincial laud surveyor. I he 

! filing of the affidavit and plan pursuant to 
I that section is a condition precedent t«> the 
i plaintiff's right to proceed with his action.
1 Paulson v. Beaman, 9 B. C. R. 184.
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Adverse Claim —Form of Plan and Affi

davit- Riyht of Action—Condition Precedent 
__ Necessity for Actual Survey — Blank in 
jurat,]—The plan required to be tiled in an 
action to adverse a mineral claim under the 
i,revisions of s. 37 of the Mineral Act of 
British Columbia, as amended by s. U of the 
Miuerul Act Amendment Act, 1808, need not 
be based on an actual survey of the location 
made by the provincial land surveyor who 
signs ibe plan. The tiling of such plan and 
the affidavit required under the said section, 
as amended, is not a condition precedent to 
the right of the adverse claimant to proceed 
with his adverse action. The jurat to nil 
affidavit tiled pursuant to the section above 
referred to did not mention the date upon 
which the affidavit had been sworn :—Held, 
that the absence of the date was not a fatal 
defect, and that, even if it could be so con
sidered at common law, such a defect would 
be cured by the British Columbia Oaths Act, 
and the British Columbia Supreme Court 
Rule 415 of 181 to. Jildgmvnt in » B. C. It. 
184 reversed. Paulson v. Beaman, 23 Occ. 
N. flu, 32 S. C. R. <155.

Application for Certificate of Im
provements Adverse Action—Location.] — 
The plaintiff was the owner of the Colonial 
mineral claim located on the 7th October, 
ItiUO. The defendant located over the same 
ground the Wild Rose fraction on the 4th 
September, 1002, and having advertised for 
purposes of obtaining a certificate of Im
provements, this action to adverse such appli
cation was brought :—Held, on the evidence 
that the location of the Colonial was proved, 
and was not invalidated on any ground ; that 
the Wild Rose was duly located, but was 
already occupied. Doekstader v. ('lark, 24 
Occ. N. 43.

Applicant for Crown Grant—Certifi
cate o/ Improvements—Injunction—Adverse 
Claim.]—The plaintiffs held a Crown grant 
dated the 8th March, 1895, of certain lands 
from which there were excepted “ lauds held 
prior to 23rd March, 1893, as mineral 
claims.” The defendant held a certificate of 
improvements dated the 14th August, 1899, 
and the plaintiffs, being apprehensive as to 
form of Crown grant to be issued to the de
fendant, applied for an injunction restrain
ing him from applying for and receiving a 
Crown grant :—Held, dismissing the motion, 
that the policy of the Mineral Acts is to 
"""l***! iK-rsons claiming adversely to an 
applicant for a Crown grant to commence 
action Mure a certificate of improvements is 
obtained. Nelson and Fort Sheppard R. W. 
Co. v. Dunlop, 7 R. C. R. 411.

Application for Mining Lease—Com
missioner of Mines—Mini Juin us. |—The plain
tiffs applied to the Commissioner of Mines for 
the Province of Nova Scotia, for a coal 
mining lease covering an area adjacent to an 
area previously leased to M. A dispute 
having arisen in relation to the application, 
tlic <'ommiesioner held an investigation, and 
announced, as the result of his inquiry, that 
the lease granted to M. was not to be con
sidered as in any way void or uncertain, but 
was to he and remain the evidence of the 
contrart between the Crown, represented by 
the Vuminissioner, and M. :—Held, that the 
plaintiffs’ application was not disposed of by 
this decision, but that they were entitled to a

mandamus requiring the Commissioner of 
Mines to consider their application and give 
a decision thereon. Dominion Coal Co. v. 
Drysdalv, 3U N. S. Reps. 282

Application ander Mineral Act, B.C.
—Forum—Extension of Time.]—An order to 
extend the time for tiling the affidavit and 
plan required by s. 37 of the Mineral Act 
must be made by the Court, and cannot be 
made by a Judge in Chambers. Noble v. 
Blanchard, 7 B. C. It. 02, not followed as to 
this point. MeOoll, C.J.. dissenting. Murphy 
v. Star Exploring and Mining Co., 22 Occ. N. 
104, 8 B. C. R. 421.

Assessment Work — Affidavit—Notice— 
Certificate.] — The plaintiff, owner of tie- 
Itebecca mineral claim and having an interest 
in the Ida. an adjoining claim, performed the 
assessment work for both claims on the Ida, 
as believed, but in reality, as shewn by sub
sequent survey, a few feet outside the claim, 
but did not tile the notice required by s. 24 
of the Mineral Act with the Gold Commis
sioner, who told him the work on the Ida 
would be regarded as done on the Rebecca. 
The plaintiff received in August, 1899, a 
certificate of work in respect of the Rebecca, 
and in his affidavit stated that the work was 
done on the Rebecca : — Held, in ejectment, 
that the plaintiff, being misled by the Gold 
Commissioner, was protected by s. 53 of the 
Act. The omission to tile the notice required 
by s. 24 of the Act, and the incorrect filling 
up of the affidavit, were irregularities which 
were cured by the certificate of work. Layer 
V. Parker, 7 B. C. It. 418. Affirmed 8 B. C. 
It. 223.

Certificate of Improvements—Applica
tion for, by Co-owner.]—A part owner of a 
mineral claim may apply for a certificate of 
improvements under s. 30 of the Mineral Act. 
Bentley \. ltotsford, 21 Occ. N. 492, 8 B. C. 
It. 128.

Certificate of Work—Impeachment of— 
Evidence—Mineral Act. s. 28—Amendment 
Act, 18U8, s. 11—Parties— Attorney-Central. \ 
—Appeal from judgment dismissing the plain
tiff's adverse action. The defendant relied on 
certificates of work obtained by him in respect 
of the mineral claims covering the ground in 
dispute, and the plaintiffs sought to shew that 
the full amount of work required by the sta
ture us m pre-requisite re such certificates 
of work being issued had not been performed. 
The trial Judge refused to admit the evidence, 
holding that evidence impeaching a certificate 
of work could not he received in any proeeed- 

; iug to which the Attorney-General was not a 
party. The full Court affirmed the decision, 
holding that if a certificate of work is to be 
set aside the Attorney-General must be a 
party, and until set aside all things are pre
sumed in favour of its holder. The plaintiffs 
in making their case admitted that the defend
ant had obtained certificates of work :—Held, 
by the full Court, that this in itself was 
affirmative evidence of the defendant’s title, 
within the meaning of s. 11 of the Mineral 
Act Amendment Act of 1898. Cleary v. Bos- 
cowitz, 22 Occ. N. 41, 8 R. C. R. 225.

Coal Mines Act (B. C.) — Prospecting 
licenses—Lenses — Powers of chief commis
sioner—Issue of second license for area—Dis
pute ns to right — Jurisdiction of County 
Courts (B. C.)—-Crown—Lieutenant-Governor
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in couneil— Statutes — Grouping petitions. 
Re Baker and Smart (B.C.), 2 W. L. H. 45.

Co-owner’s Interest in Claim—Seizure 
hu Sheriff Lijmi of Miner’* license Sheriff 
Bern wing—Right» of Co-owner*.]—A sheriff 
in iKwsessiuu o£ a free miner's interest in a 
mineral claim has no power to take out a 
special free miner's certificate under s. 4 of 
the British Columbia Mineral Act Amend
ment Act of 181 Ht, in the name of the judg
ment debtor ; neither has the sheriff power 
to renew a certificate before lapse. Where 
some of the co-owners of a mineral claim 
allow their free miner's certificates to lapse, 
their interests at once vest pro rata in their 
former co-owners. McX aught v. Van Nor
man. 22 Occ. X. 241, Il B. V. It. 131.

Dominion Lands Act — Mining Regula
tion*—Royaltie*—Tlacer Miner—Renewal of 
(iront.]—Section 17 of the Mining Regula
tions passed under the Dominion Lands Act 
(It. S. C. c. 54) does not, on its true con
struction, extend to the holder of a grant for 
placer mining the same privileges as to a re
newal of his grant which are acorded to the 
holder of a quartz mining grant. The placer 
miner, ou renewal (to which he has no abso
lute, but only a preferential right), holds un
der un annual grant in substitution for. but
not in continuation of, hie original grant. 
And the renewed grant is subject to all such 
regulations as may be in force at the date 
when it comes into operation, whether or not 
it was made during the currency of an exist
ing grant : — Held, that the Governor m 
Council has power to make regulations re
quiring the placer miner to pay a percentage 
on the pro» t-ds realized from the grant. Such 
an imiiosition, ealb-d a royalty, is not a tax. 
but is a reservation which the owner in fee 
is entithsi to make out of his grant. Judg
ment in Hex v. Chappelle. 32 S. C. R. 586, 
Hflirm«-d. Chappelle v. The King, (’annaek v. 
The King, Tweed v. The King, [ll«U4j A. C.

Expiration of Certificate — Special 
Certificate.] Action to adverse claim in 
which the plaintiffs adversed the defendant's 
application for a certificate of improvements 
to the Sunrise mineral claim. The plaintiffs 
claimed the ground in dispute under two loca
tions, known respectively as the Sunset and 
Mayflower mineral claims. These locations 
of the plaintiffs were good and valid up to the 
31st May. 1001, upon which date the plaintiffs 
allowed their free miner’s certificate to ex
pire without renewal. The defendant’s claim 
was located upon the 8th July, 11101. On the 
25th October, 11*11, the plaintiffs, by paying 
a fee of $300, obtained a special free miner’s 
certificate, in accordance with the provisions 
of s. 2 of c. 35 of the statutes of 11*11, and 
relied upon that section as reviving their 
rights, notwithstanding the intervening loca
tion of the defendant :—Held, that on the 
expiration of a free miner's »*ertificat>* any 
mineral claim on which the holder thereof i 
was the sole owner becomes open to location, ' 
■nd the obtaining of a special certifies te un- i 
«1er s. 2 of the Mineral Act Amendment Act, 
11*41. does not revive the title, if in the 
meantime the ground has been locate»! as a 
mineral claim. Woodbitry Mine*. Limited, 
v. 1‘oyntz, 24 Occ. N. 107, 10 B. <\ It. 181.

Extralateral Rights — Trial—Adjourn
ment of—Mineral Act, 1891, t. 31.]—Appeal

MINERALS. 1020
from an order on application to postjxme 
trial, fixing a date ( peremptory ) for ; rial 
of an action by the owners of a aimerai 
claim for an injunction restraining the de- 
tendants, who were the owners of adjoining 
mineral claims, from running a tunnel from 
their claims ou to the plaintiff's ground. The 
defendants claimed, under s. 31 of the Min
eral Act of 1891, the right to follow on to 
the plaintiff’s ground the vein of or. in 
question, because the apex of the said vein 
was on the surface of their claim Before 
going to trial the defendants wished to do 
development work in order that they might 
determine definitely the continuity of the 
vein in question, a ml they shewed thn: it 
was impossible for them to do tb» work 
needed by the date fixed for the trial -Held 
allowing the appeal : that the defendants 
should not be forced on to trial without lie- 
tug given a fair opportunity of doing such 
development work as might Is- necessary 
to determine the position of the hjm-x »f 
the vein in question. Xob/e Five Mining 
Co. v. Lant Chance Mining Co., 23 (> \
252, 9 B. C. It. 514.

Free-Mlner’e Certificate — Renewal»
— Yetting of Interest in Co-owner»—Shert/,—

! Levy Under execution.]—-The sheriff seized 
the interest in mineral locations held by an 
execution debtor in co-ownership with an
other free-miner, and, before sal»' under exe
cution, the debtor allowed a free-tniner’s 

| license to lapse. A special certificate in tin- 
debtor’s name was subsequently procured by 
the sheriff under the provisions of s. 4 of the 
Mineral Act Amendment Act, 1899, and it 
was contende»! that the debtor's interest bad 
thus been revived ami revested in him sub- 

( j«s t to the execution :—Held, that ii|h>ii the 
lapse. of the free-miner's certificate the in
terest in question had, under the statute, be
come absolutely vested in the co-owner, and 
could not thereafter be revived and re-vested 

' in the debtor by the issue of n special certifi- 
i cate. Judgment iu 22 Occ. X. 341, 9 B. (’.
I U. 131, affirmed. Van Xorman Co. v. 1 h 

Nought, 23 Occ. N. 03, 32 S. C. R. «h».

Grant of Gold Mining Claim—Dom »
: ion Land* Act—Order in Council—Directory 

Froviaion* of Statute—Royalty—Impoaition 
of Tax — Recovery Back.]—The provisions 

i of s. 91 of the Dominion I>amls Act. U. 8. 
C. c. 54, requiring all orders iu council un
der the Act to be laid before Parliament with
in the first 15 days of the next session, is 
directory only. 2. The effect of another pro
vision of the same section, that any order 
under the Act shall, unless otherwise specially 
provided, have force only after it has Iwii 
published for four successive weeks in tin- 
Canada Gazette, is that su»'h order does not 
come into for»*e uutil on»- week after tie- 
fourth publication. 3. There is no authority 
in the Yukon Territory Act. «51 V. c. <». 
as amended by 02 & 03 V. c. 11, for « hanging 
the date upon which an ortler und»-r tb- 
Dominion I .amis Act shall come into force. 
4. The suppliant, by right of discover)', under 
the Dominion Lands Act ami the Dominion 
Mining Regulations, 1881», obtain»-»! a grant 
of a gold mining claim in the Yukon dis
trict in I)ecenib«*r, 181*5. His grant gave him 
for one y»»nr the exclusive right to all pr»>- 
ceeds ; and the rights which it con ferre»! upon 
him were those laid down in the said re
gulations, and no more, and were subject



10221021 MINES AND MINERALS
to nil the provisions thereof, whether ex
pressed iu the grant or not. During the 
currency of this grunt au order in council 
was panned making grants of gold mining 
claims in the district subject to a royalty. On 
7th December, 1807, the grant was renewed 
, I, tile same terms:—Held, that the terms 
of the renewal should be construed by re
ference to their meaning in the original 
grant ; and that the renewal was not subject 
to ttie royalty imi»osod by the order in coun
cil. ô. The operative words of the order iu 
council imposing the royalty were, " a royalty 
shall be levied and collected —Held, that 
the expression contained apt words for the 
imposition of a tax, but that such a tax 
could not be levied without legislative author
ity therefor. U. The evidence shewed that the 
suppliant had paid the amount of royalty 
minted by the Crown under protest, and iu 
the belief that payment was necessary to 
protect his rights :—Held, that he was en
titled to recover it back. Chapelle v. The 
King, 7 Ex. C. It. 414.

Legal Poets—Slone Mounds in Lieu of 
StukcH — Statute.]—Held, that the require
ment of s. 10 of the Mineral Act (B. C.), 
that posts Nos. 1 and 2 shall be of wood, is 
imperative, and stone mounds are not to be 
substituted. Callahan v. George, 21 Oce. 
X. 000, 8 B. C. It. 140.

License—Rights Acquired L'ndcr Applica
tion —Estoppel—A mendment.]—The respond
ents made application at the office of the Com
missioners of Mines for a license to search 
for coal areas. The application contained 
a good description of the property iu respect 
of which the license was desired, and was ac
companied by the necessary fee. Subsequently 
one of the applicants received a letter from 
the Deputy Commissioner, stating that he 
could not lind the starting point, and asking 
for additional information. A letter was 
sent in reply, in which the starting point 
wa- stated incorrectly, and as a different 
point from that mentioned in the original 
application:—Held, affirming the decision of 
the « ummissioner of Mines, that, there hav
ing been certain descriptions, ami the money 
and application having been appropriated, the 
li'-ense could not be removed to another local
ity. The applicants were not estopped, and 
could not be bound, by an entry made iu the 
registry I took of the office, after the receipt 
of the letter sent in reply to the letter of the 
Deputy Commissioner, and they could not. 
as the result of such entry, lose the title 
that they had acquired by u good application. 
Semble, that applications may, subject to the 
rights of intervening applicants, be amended 
for such causes as uncertainty, but not where 
there is a certain description and location 
of the area applied for. In re Harrington, 
35 N. S. Heps. 420.

Location — Abandonment — Defects in 
7itlc—Certificates of Work—County Court— 
K vide nee.] — The “Trilby” mineral claim 
lapsed b> abandonment in July. 1896. Be- 
i®..1' .,hp s»nte ground was located as 

fhe “ Old Jim " by the defendant's predecessor 
m title, and certificates of work were record
ed in respect of it in 1897, 1898, and 1899. 
in February, 1899, the plaintiffs located the 
same ground as the “ Herald Fraction ” 
claim :—-Held, that the defects in the defend
ant s title were cured by the recording of the

! certificates of work. L’uless objection is 
I taken to the jurisdiction of the Court below 

at the trial, it will not be considered an ap- 
! peal. At the trial evidence tendered by the 

defendant as to abandonment of the “ Trilby " 
claim by its locator was rejected. Per Mar
tin, J. : As abandonment was not pleaded, 
the rejection of the evidence was proper. Iu 
mining cases especially the parties should 
know beforehand the case they have to meet. 
Gelinas v. Clark, 21 Oct. N 261, 8 B. C. R. 
42.

Location- - — t l>undonment Overlap
ping — Evidence Certificate of Work — 
/regularities.] —The Parrot mineral laim, 
located in February, 1895, lapsed by lbau- 
donment iu February, 1899. In March, 1895, 
part of the same ground was located by the 
plaintiff as the 1 nrnalte claim, and i m- 
vates of work wer recorded in respect . f it
in 1896, 1897, 1898 nd 1899 In I.............
1899, the ground covered by the original Par
rot claim was re-located as the Defiance No. 

I 1 Fraction, by the defendants' predecessor 
| in title :—Held, in adverse prow, dings, that 
I so much of the Parrot claim as was over

lapped by the Townsite claim was not un
occupied ground at the time of the location 
of the Townsite, and us such w’as not open to 
location. At the trial the plaintiffs attacked 

j the validity of the defendants’ location, and 
I the defendants sought to put in evidence 

a certificate of work issued the day before. 
Held, not admissible, us it was obvious that 
such certificate was to be used to cure irre
gularities. Rummclmcycr v. Curtis, Rowers 
v. Curtis, 8 B. C. R. 38.1.

Location— Adverse Proceedings — Title— 
Action.J—Adverse proceedings are essentially 
iu ejectment and not in trespass, and the 
plaintiff must succeed by the strength of his 
own title; it is. therefore, for the plaintiff 
to shew affirmatively the due location of his 
claim. Clark v. Ilaney, 8 B. C. R. 130.

Location—Approximate Hearing — Mis
statement-*-" Minerals in Place."]—Accuracy 

1 in giving the approximate Iteariugs in staking 
out a mineral claim is as necessary iu the 
case of a fractional claim as in any other. 
A prospector, iu locating and recording his 
location line between No. 1 and No. 2. as 
running is an easterly direction, whereas it 

: was nearly due north, does not comply with 
the statute requiring him to state the approxi
mate compass bearing ; and his location is 
void. Voplen v. Callaghan, 30 S. C. R. 555, 
followed. Before a prospector can locate a 
«‘laim, he must actually find " minerals in 
place.” His belief that the proposed claim 
contains minerals is not sufficient. Judg- 

I ment in 8 B. C. R. 153, reversed. Collom v. 
Manley. 22 Oev. N. 28, 32 S. C. R. 371.

Location — Approximate Compass Bear
ing — No. 1 Post on Occupied Ground.] — 
Held, that the location of a mineral claim 
is not invalid merely because the No. 1 post 
is placed on the ground of au existing valid 

j claim, if the facts bring the locator within 
the benefit of s. 16 (g) of the Mineral Act 

j as amended in 1898. The direction of the 
j location line was stated in the affidavit of lo- 
! cation as being south-easterly, wh«m. as a fact.
| it was south 52° 50" west :—Held, that the 
j discrepancy was of a character calculated to 

mislead. Appeal front judgment of Irving,
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J. , dismissed, Martin, J., dissenting. Dock- 
atcadcr v. Clar,., 25 Oce. N. 23, 11 B. C.
K. 37.

Location — Certificate of Work — Evi
dence to Impugn}—A certificate of work done 
on a mining claim in British Columbia is con
clusive evidence that the holder has paid 
his rent, and can only be impugned by the 
Crown. opleu v. Callaghan, 30 S. C. R. 
555, and Collurn v. Manley, 22 Ooc. N. 278, 
32 S. C. R. 371, followed. C., believing 
that the statutory work had not been done on 
mining claims, and that they were therefore 
vacant, located and recoided them under new 
names as his own, and brought an action 
claiming an adverse right thereto :—Held,
............ig the judgment in 8 B. C. i> 228.
that evidence to impugn the certificate of 
work given to the prior locators was rightly 
rejected at the trial. Cleary v. Boscoicitz, 22 
Oct. X. 278, 32 8. C. It. 417.

Location — Mineral Act. — Imperative 
Provisions.]—The Blue Bird mineral claim 
was located 20th April, 1805, and recorded 
3rd May, 1805, and on 21st April, 1800 (be
fore ii would have lapsed if duly located), 
the defendants located the Ited Oak claim 
over the same ground, and after lapse the 
plaintiffs located over the same ground the 
Back Pay claim and attacked the defendants’ 
title :—Held. that, as the locution line of 
the Blue Bird was not placed ns near as 
possible on the line of the wedge or vein, 
its location was bad, and the location of the 
Red Oak was good. The provisions of the 
Mineral Act as to location are imperative. 
Bleekir v. Chisholm. 8 B. V. R. 148.

Location—Planting of Posta—Formalities 
required by It. S. B. C. 1,S.97 c. 135, s. Hi— 
01 V. e. 33, s. i < BJudgment of 
Supreme Court of British Columbia, affirming 
judgment of Martin, .1., 10 B. C. R. 123, 
affirmed. Sandberg v. Ferguson, 30 S. C. R. 
470.

Location of Placer Claim Over Lode
Claim — Essentials of o Placer Location— 
Application and Perforation—Hold Commis
sioner—Appeal—Pleadings — Issue not Pass
ed in Court Belotc.]—Held, that a placer 
claim may be located on a Unie claim. 2. A 
gold commissioner .has no authority to change 
the entire location of a placer claim, and 
an order to that effect made by him is null
and 8. Where It i< sought to sustain 
an appeal on an issue outside the record, 
on the ground that nevertheless it was an 
issue fought out in the course of the trial, 
it must, particularly in a charge of fraud, 
apiiear that the attention of the Court and 
the adversary was directed to the fact that 
such an issue was being raised, otherwise a 
waiver of the necessity for a formal plead
ing will not be assumed. Per Martin, J., 
at the trial, that ur>on a locator of a placer 
claim tendering i" l proper officer the pro
per fee and documents, he is entitled to obtain 
a record for the claim, and the officer has 
no discretion in the issuance thereof, and 
where the record is not granted to him in 
due course, he shall, under the remedial pro
visions of s. 19 of the Placer Mining .Vet, 
1901, be deemed to have had such record 
issued to him at the time of his application 
therefor. 2. The validity of the placer min
ing record primarily depends upon the mere 
belief of the locator, based upon indications

he bus observed on the claim in the exist
ence of a deposit of placer gold ihereon. 
Tang ho \. Morgan, 25 Ucc. X. 49, 11 15 r 
R. 76.

Mineral Claim — Relocation — 1‘crmtt- 
sion — Fractional Claim—Marking Lim.| — 
Where a holder of a mineral claim which 
is the subject of an adverse action causes 
the ground to be relocated by some one else 
from whom he purchases it for a small con
sideration, the provisions of s. 32 of the 
Mineral Act, requiring permission to relocate, 
do not apply. The location line of a frac
tional mineral claim must be marked by the 
blazing of trees or the setting of posts in the 
same manner as that of a full sized claim. 
Snyder v. Ransom, Ransom v. Snyder, 24 
Ucc. N. 41, 10 B. C. R. 182.

Mineral Claim—Defects in Location of 
—Mistake—Certificate of Work.]—The de- 

I feudnnt’s mineral claim Cube Lode was locat- 
1 ed in May, 1892, and duly recorded, and certi

ficates of work were issued in respec t of it 
! regularly since. The plaintiff, in 1890, locat- 
: ed and recorded the Cody Fraction and the 

Joker Fraction claims on the same ground,
; and attacked the defendant's location on the 
! ground that upon the initial post the "ap- 
| proximate compass bearing " of No. 2 post 
j was not given n« required by the Act.

The compass bearing was east by north, and 
I not south-easterly as stated on No. 1 post :
| —Held, that the irregularity in locating was 

not cured by a certificate of work. Per 
I Dr.ke, J., that s. 28 of the Mineral Act 
I cures only irregularities arising after location 
! and record and which do not go to the root 
i of the title. Callahan v. Copiai, 7 B. C. R. 
j 422.

Miner’s License—Legality of—Location 
: — Re-loeation — Permission of Hold Com- 
! missioner — Defects—Certificates of Work— 
j Mistakes of Officials.]—In November, 1807, 

Cooper, having already a claim on the same 
j lode, located the “ Native Silver ” claim in 
I the name of Hnplin, who transferred, in 
[ December, 1897, one-half to Cooper and the 
! other half to Haller, who sold to tin- plain- 
| tiff in July, 1900; the usual certificates of 
1 work having been obtained in the interim.

The defendant, who knew of the error in the 
| description of the compass bearing and of 
j the issue of such certificates, on failing to 

effect a purchase of the claim from Cooper 
and Haller, located the same ground ns the 

! “ Arlington Fraction,*' and on obtaining the 
i usual certificates of work applied for Crown 
! grants. Two of the mining licenses on 
1 which the plaintiff's title depended were is- 
, sued by a constable at Sandon, who. acting 
| on instructions from the Government agent 

at Nelson, obtained the blank forms from the 
Mining Recorder at New Denver, and on 

1 issuing licenses lie accounted to the Gow-ru- 
j ment :—Held, in adverse proceedings, amrro- 
I ing the decision of Walkem, J. (Drake, 

dissenting), that the defendant not being mis
led, the irregularities in the plaintiff’s title 
were cured by s. 28 of the Mineral Act. < al- 
Inlnui v. ( ’opleu. 30 8. C. R. 555. and Gel mas 
v. Clark, 8 R. (\ R. 42, specially considered. 
Manley v. Collom, 21 Oce. N. 002, * It. < 
R. 153.

Mining Lease — Boundaries of Area -- 
Starting Point — Evidence. — Plan.,-An 
an action brought by the plaintiff to recover
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damage* for the mining and removal of iron 
ore, claimed by him, under n lease from the 
Crown, judgment was given in favour of the 
defendant company, on the ground that, in 
order to recover, it was necessary tor the 
plaintiff to establish the south line of land 
originally granted to G. The starting point 
in the plaintiff * lease was a marked stone, 
located a given distance from a marked maple 
tree, "ou the south line of lauds originally 
granted,’’ etc. :—Held, following Fielding v. 
Mott, d It. & G. 339, 14 8. <'. it. 254, 
that the trial Judge erred in holding that the 
plaintiff could uut recover uuless he establish
ed the south line of the land granted to O., 
ns such line, if shewn to be in a different 
place from the marked tree, would be re
jected as falsa demonstratio. A copy of a 
plan from the Crown lands office, as to which 
one of the plaintiff’s witnesses was cross- 
examined, and which was put in by the de
fendants’ counsel, without restriction, ns part 
of his general evidence, was in for all pur
poses to which the plaintiff might apply it, 
and was properly used for the purpose of 
proving measurements made on the ground. 
Hartlett v. Vtwe Scotia Steel Co., 35 N. 8. 
lteps. 370.

Mining Lease—Contest os to—Defect*v< 
Application—License to Search.]—An nppli- 
eation for a mining lease made by the appel
lants on the 10th November. 1803, was re
fused by the Commissioner of Mines, on the 
ground that, at the date of the application, 
the area applied for was covered by a license 
to search issued by the department to W. 
It appeared that on the 10th July, 1890, the 
appellants applied for a license to search 
which would come into force on the 13th 
May, 1802, and expire on the 33th Novem
ber. 1883. When the application was ori- 
gitu ii.v made it covered other areas, but, sub
sequently, on the application of the appel
lants, assented to by the Deputy Commis
sioner of Mines, and indorsed on the appli
cation, it was amended so as to cover the 
area in dispute. The application subsequent
ly made by W. contained no description ex
cept one incorporated by reference to the 
application made by appellants:—Held, that, 
if the application made by appellants was 
defective, that made by W. was equally so, 
and that the parties relying upon it in nttack- 

1 ■ the application had no locus standi. Aft
Miming the license applied for by W. to be 
Invalid, it was competent for the appellants, 
under the provisions of the Acts of 1892, e. 
1. s. 103, to apply for a lease without a pre
vious license to search. In rc Greener, 33 
N. 8. Reps. 406.

Mining Lease — Forfeiture — Notice — 
statutory Requirements— Compliance tcith — 
Construction of Statute—Laches.] — The 
Nova Scotia Mines and Minerals Act of 1892, 
Ç. 1, s. 162, requires “ all applicants for 
leases or licenses under this chapter” to 
famish the Commissioner of Mines with their 
address, which shall be registered, and all 
summonses, notices, &c., which require to he 
served under the Act, " shall be considered 
served if sent to such address." By the terms 
of the amending Act of 1893, c. 2, e. 10. 
the Commissioner of Mines is not required 
to send notices of default of payment to any 
essee. unies» previous to such default, such 

lessee shall have given written notice to the 
Commissioner of his post office address. A 

i>—83

lease of gold mining areas, held by the relutor,
G. , was forfeited for alleged non-compliance 
with the provisions of s. 152 of the Act of 
1892. The forfeiture was entirely ex parte,

; no notice being given to the lessee that rent 
was overdue, or that any proceedings would 
be taken to forfeit the lease. The lease was 
granted in 1890, at which time there was no 
provision in force requiring an applicant for 
a lease to give his residence or post office 
address, but the evidence shewed that, as a 
matter of fact, the name, address, and occupa
tion of G., were indorsed on his application, 
and were registered in a book kept in the 
office of the Commissioner for some time af
terwards. No further address was given:—

! Held, that there having been a substantial, 
i if not a literal, compliance with the provi- 
: sions of the statute on the part of G., the 

forfeiture of his lease, without notice sent 
to the address given by him, was illegal and 

! void, and must be set aside. As the Act 
: imposed forfeiture, and affected individual 
! rights, it must be given a strict construction,, 

and the words " after the passage of this, 
' Act ” could not be read into it so as to 
i require G. to give a second notice, and, in 
| default thereof, to deprive him of the rights 
I given him under his lease. The doctrine of 
I laches, as affecting the application to set 
; aside the forfeiture, had no application, this 

not being an action invoking the equitable 
I assistance or interference of the Court, but 
I an official information on the relation of <*.,, 
i based upon his legal rights, in which he re 
| quired no equitable assistance. Attorney 
i General v. Waverley Gold Mining Co., 35 

N. S. R, •.». 182.
Mf .mg Lease — Non-payment of Rental 

! —Dishonour of Cheque—Forfeiture — Inter- 
j vetting Rights — Commissioners of Mines — 

Equities.]—The rental payable by the de
fendants for gold mining areas held by them 

I under lease, fell due on the 2nd J»*ly, 1904. 
and continued unpaid for 80 daye thereafter. 
On the last day for payment the solicitor 
for A., the holder of a judgment lien against 
the company, acting under the provisions of 
It. S. N. 8. 1900 c. 18, s. 43, went to the 
mines office and made out and gave to the 
clerk his cheque in payment of the rental, 
and an entry of payment was made opposite 
the lease in the hooks in the office, and a 
receipt was prepared. On the following day 
the cheque was presented for payment and 
was returned indorsed “ no funds." and the 
entry in the books and the receipt (still not 
delivered) were cancelled:—‘Held, assuming 
that payment by cheque would be good (as 
to which quære), that, the cheque having 
been dishonoured, the lease was forfeited, and 
tbd Commissioner of Mines could not sub
sequently, as against the intervening rights 
of third parties who had made application 
for the areas thus vacated, accept payment 
from A. or his solicitor, for the purpose of 
preserving the rights of A., whether by good 
cheque or otherwise: and, affirming the judg
ment of the Commissioner of Mines on this 
point, that he had no jurisdiction to deni 
with the supposed equities of A. as against
H. . a member of the defendnnt company, 
who had filed an application, on the theory 
that H., as a member of the company, could

! not allow the lease to lie forfeited, and take 
a fresh title in himself as against A. Itr 

! Hanright and Lakevietc Mining Co., 37 N. 
S. Reps. 278.
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Mining Regulation» — Representation 

W'i rk — Rights o/ Different Crown a ran tees 
to ttamc (/round.J—In July, 1898, the plain
tiff located and obtained a frown grant for 
placer mining in respect of a claim, and on 
the 25th January, 1898, one Meuaing located 
a claim, and recorded it the next day, and on ; 
the succeeding 27th October, a few minutes 
after midnight ou the 2tith, the defendant re
located it as ground abandoned and open to 
(Mfupation on the ground of non-representa
tion. The two claims ovt rlapped. On the 
10th November, 1808, the détendant obtained i 
her Crown grant for placer mining, covering j 
thy ground in dispute, and being a relocation | 
of Slensiug's old land. The Cold Commis
sioner had made a rule that three months' 
continuous work in the year was sufficient, > 
and by the regulations a claim was deemed 
abandoned after it had remained unworked on 
working days for the space of seventy-two 
hours :—Held, that the defendant's Crown j 
grant must prevail o\ »r that of the plaintiff. 
Victor v. Butler, 21 OvC. N. 454, 8 B. C. | 
It. 100.

Overlapping Claim—Renewal of Appli
cation—Re-staking.] — In August, 1889, M. 
slaked and received a grant for a placer 
claim, which included part of an existing 
creek claim, staked previously by W. In 
1900 M. applied for and obtained a renewal 
of his license, embracing the identical ground 
staked by him in the previous year, and, at 
the time such renewal was applied for, W.'s 
creek claim had lapsed. In March, 1901, 
8. staked a bench claim, embracing the lands 
in W.'s expired location, which had been 
overlapped by M.'s claim, as being unoccu
pied Crown land:—Held, that, although M.'s 
original staking of the ground in dispute 
was invalid, yet, us W.'s claim had lapsed 
ft Ihe time of the application for a renewal 
grant in 1900, M. having been continuously 
in possession of the whole location as staked 
by him, his stakes still standing and the 
limit of his area well known, his applica
tion for the renewal gave him a valid entry 
without the formalities of re-staking and ap
plying anew for the original area located 
by him, and, following the rule laid down in 
Osliorne v. Morgan, 1.1 App. Cas. 227, 8. 
could not interfere with M.’s possession, tit. 
Laurent v. Merrier, 2.1 Occ. N. 211, S3 8. 
C. B. 314.

Partnership — Abandonment -Evidence 
of — Equitable Relief — Laches. ] — The 
plaintiff and the defendant, as partners, ac
quired a lease of forty gold mining area at 
Ma hone. For convenience, *the title was 
taken in the name of one of the defendants. 
The partnership expended some moneys on 
the areas, but was unsuccessful in finding 
gold. In 1887 the plaintiff decided to leave 
M a hone to study medicine. There was con
tradictory evidence as to whether he did or 
did not at this time abandon his interest in 
the areas. The defendant at all times 
snlwequently treated the areas as theirs nlone. 
The plaintiff took no further interest in the 
areas apparently until January, 1899. some 
twelve years after first leaving Ma hone, and, 
although he had made several visits thereto 
in the interval and had seen the defendants, 
he made no inquiries. The defendants all 
along by regular payments to the Mines Office 
had kept the lease alive until 1894. when 
the lease was forfeited by the Mines Office. 
An agreement was then made by which the
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defeudants received $2,400 and conveyed the 
areas to one F. The plaintiff hearing of 
this brought an action to recover one-third 
of the $2,400 Held, that the plaintiff, wln-u 
he left Ma hone in 1887, gave up and ubm, 
dotted to the defendants all the interest lie 
had in the areas ; and, although he did nut 
do so in writing, the Court would nut assist 
him after such Inches as he had shewo. 
Dunlop v. Nicoll, 21 Occ. N. 84.

Petition to Cancel Water Record
Water Clauses Consolidation Act (U.C.l, k 
30—Practice—Filing petition — “ Proper r. 
gistry ”—Venue—Power to change. R>. H o 
lace and liewin (B.C.), 2 W. L. It. 13, 4IK

Placer Mining Lay agreement Lt-ase 
—Forfeiture—Breach of conditions -Failure 
to carry on mining operations -Waiver—Ae- 
ceptance of percentage of output. ('lazy v. 
Jlever» (Ï.T.), 2 W. L. It. 289.

Placer Mining Act — Validity uf lout 
tion—Continuous working—Building cabin on 
claim—Making drain—Re-location - Notice 
of abandonment—Change in statute—Bound 
ary line—Common post between claims—Tres
pass—Damages. Injunction. Wheelien v. 
Cranston (B.C.), 2 W. L. R. 540.

Recorded Description Error .1-1 
verse Action — Certificate < f Wort».] V. 
C. located the “ Cube Lode" mining claim, 
describing the direction of the side line n> 
south-easterly both on the Post No. 2 and 
on the claim as recorded. W. C. subsequent
ly located the “ Cody ” and “ Joker " frac
tions, whereupon A. O. claimed that n por- 
lion of the ground covered by the latter was 
included in the “Cube Lode," alleging that 
the survey of the “Cube I»de" was wrong, 
and that the side line ran north-easterly, 
instead of southeasterly. In an "adverse 
action " bv W. C., s. 28 of the Mining Act 
of B.C., R.S.B.C. c. 1.15, was relied on by 
the defendant, who had recorded a certifi
cate of work done on the ground. The trial 
Judge held that this section gave A. C. a 
perfect title to the ground in dispute, and 
dismissed the action : t$ B. C. R. o2J. Hm 
judgment was reversed by the full (.ouri 
(7 B. C. R. 422, ante i), and judgment 
entered for the plaintiff :—Held, affirming 
this judgment that, as the plaintiff was mis
led by the error in the recorded description, 
and located the “ Cody " and “ Joker frac
tions in consequence of such error, the same 
was not cured by the certificate of wore 
done on the ground in dispute by the de
fendant under s. 28 of the Act. t opic* v. 
Callahan, 21 Occ. N. », 30 8. C. R. ^

Recorded Owner of Mining CUlw-
Mortgnge in possession—Trespaas-^uatinca-
tion under lease prior to mortgage—lme < 
mortgagor—Vnlieensed foreign company 
Sale under power—Purchase by ngent <« 
mortgagee—Notice of sale—Registration o 
lease—Agency of lessee’s husband. < la-'V ■ 
Thornbum (Y.T.), 2 W. L. R. Kt4.

Royalties — Dominion Lands Art ~ 
Publication of Regulations—Renewal of j* 
cense— Voluntary Payment.]—The Rom|n “ 
Government, hy régulations made under■ t 
Dominion Lands Act, may validly reserve » 
royalty on gold produced by a placer mm 8 
in the Yukon, through the miner by M u 
cense, has the “ exclusive right to all the
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gold mines—that is, exclusive only against 
quartz or hydraulic licenses or owners of 
surface rights, and not against the Crown, j 
The provision of s. 91 of the Dominion Lands 
Act as to publication of regulations, means 
lhut the regulations do not come into force ! 
on publication in the last of four successive i 
weeks in the Gazette, but only on the ex- ' 
piration of one week therefrom. Where re
gulations provided that failure to pay royal- 
ties would forfeit the claim, and a notice 
to ihat effect was posted on the claim and 
served on the licensee, payment by the latter ' 
under protest was not a voluntary payment. ! 
One of the regulations of 1889 was, that “ the 
entry of every holder of a grant for placer 
mining had to be renewed and his receipt 
relinquished and replaced every year :—Held, 
reversing the judgment in 7 Ex. Ü. R. 414, 
that the new entry and receipt did not entitle , 
the holder to mine on the terme and "mili
tions in his original grant only, but he was 
subject to the terms of any regulations made 
since such grant was issued. The new entry 
cannot be made and new receipt given until 
the term of the grant has expired. There
fore, where n grant for one year was issued

;........her, 1998, and In August, 1997, tin-
renewal license was given to the miner, such 
renewal only took effect in December, 1897, 
aud was subject to regulations made in Sep
tember of that year. Regulations in force 
when a license issued, were shortly after
wards cancelled by new regulations imposing 
a smaller royalty :—Held, that the new re
gulations were substituted for the others 
and applied to said license. Rex v. V happe lie, 
Rex v. Carmack, Rex v. Tweed, 23 Occ. N. 
34, 32 S. C. It. 580. Leave to appeal granted 
by the Judicial Committee, 23 Occ. N. 103.

Staking Claims — Annulment of Prior 
Lease—V mu nicer Plaintiff—Right of Action 
—Status of Adverse Claimants.]—In an ac
tion by free-miners, who had “ staked ” placer 
mining claims within the limits of a conces
sion granted for purposes of hydraulic min
ing, to set aside the hydraulic mining lease 
on the ground that it had been illegally issued 
sod was null and of no effect : 4iei<it that, 
where there was a hydraulic lease of mineral 
lands in existence, the mere fact of free- | 
miners “ staking ” claims on the lands in- J 
eluded within the leased limits did not give ! 
them any rights or interest in the lands, nor I 
did they there',y require such status in respect j 
thereto as could entitle them to obtain a judi- i 
cial declaration in an action for the annul- j 
ment of the lease. Hartley v. Matson, 23 
Occ. N. «1, 32 8. C. It. 144.

Transfer of Mineral Claim—Time for 
Recording — Mineral Act.]—'The claimant ' 
of an interest in a mineral claim, seized un
der an execution on the 18th May, 1903, j 
relied on a bill of sale obtained by him I 
on the 23rd February, 1903, while in Daw- I 
son, Y.T., over 2,000 miles from the mining 
recorder’s office. The bill of sale was not ! 
recorded until the 22nd May, 1003:—Held, j 
that, as the time for recording mineral claims ; 
fixed by s. 19 of the Mineral Act is depend
ent upon the distance of the claim (not of j 
the locator) from the recorder’s office, there- j 
fore by s. 49 of the Act the bijl of sale was ; 
of no effect as against the intervening exe- j 
ention. Dumas Gold Mines, Limited v. | 
Botiltbce, 24 Occ. N. 283, 10 It. C. It. 513.

Transfer of Mineral Claim—Writing 
sc by Miner of Another's 'Name in Lo- 1

dating.]—A transfer of any interest in a 
mineral claim is not enforceable unless in 
writing. Where one free miner locates aud 
records a mineral claim, if he locates an
other claim on the same vein in the name 
of another free miner, he thereby acquires 
no iuterest in such lust claim by virtue of s. 
29 of the Mineral Act of 1890. Alexander 
v. Heath, 8 B. C. R. 95.

Transfer to Joint Tenants.]—If one
of two joint transferees of an undivided iu
terest in a mineral claim rejects the trans
fer, no title passes to the other. Cook v. 
Denholm, 8 B. (J. R. 39.

Trespass -Action for — Discovery — In
spection—Order for—Copies of Plans—Un
dertaking for Damages—Security.] — This 
was an notion of trespass to extralatcral 
rights appurtenant to a mineral claim located 
and recorded in 1891, and the point in dis
pute was as to the terms of an inspection 
order enabling the plaintiffs to inspect the 
defendants' workings :—Held, affirming the 
decision of McOtill, <'J.. that the prder 
might allow the inspection party to make 
copies of plans, charts, Ac., of the other par
ty’s workings. 2. That the order should con
tain an undertaking for damages, and the 
practice does not require security to be given. 
Star Mining and Milling Co. v. Byron 2V. 
White Co., 22 Occ. N. lOl, 9 II. C. R. 0.

Trespass Workings—Following veins— 
Evidence—1 nspect ion—Conflicting t heories— 
Determination of Court. Star Mining Co. 
v. Byron N. White Co. (B.C.), 2 W. L. R. 
411.

Trespass Workings — Wrongful Ab
straction of Ore — Conversion—Accumula
tion of Water—Nuisance—Injunction—Tres
pass of Predecessor.]—A mining company 
who purchase the assets of an old company, 
whose debts and liabilities they agree to pay 
and satisfy, are not liable io a stranger to 
the contract for a tort committed by the old 
company. The defendants purchased n min
eral claim having ore on the dump which 
which had been wrongfully taken from the 
plaintiffs’ claim ; they let the ore remain 
where it was at the plaintiffs' disposal :— 
Held, there had been no conversion of the ore 
by the defendants. The defendants' prede
cessors in title ran trespass workings from 
their mineral claim, the Nickel Plate, through 
the Ore-or-no-Go mineral claim in which they 
had n right to mine, but of which the plain
tiffs were the owners in fee, into the plain
tiffs' mineral claim, the Centre Star, which 
adjoined the Ore-or-no-Go claim : t stop the 
flow of water from the Nickel Plat • through 
the trespass workings to the Centre Star 
claim, the defendants built bulkheads on the 
boundary between the Centre Star and Ore- 
or-no-Go claims, and at this point a large 
body of water accumulated :—Held, that the 
accumulation of water was a menace to the 
plaintiffs aud amounted to a nuisance, and 
that the bulkheads should have been built at 
the Nickel Plate boundary so ns ty keep the 
water from flowing from the Nickel Plate into 
the trespass workings. Centre Star Mining 
Co. v. Rossland-Kootenay Mining Co., 11 1$. 
C. R. 231, 1 W. L. R. 313, 336.

Vendor and Purchaser—Sole of Mining 
Locations — Consideration — Lump Sum — 
Separate Valuation — Misrepresentation —
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Fraud — Damage».] — Vpon representations 
made by the vendor the plaintiff* purchased 
several mining locations, the consideration 
therefor being stated in a lump sum. In an 
action for fraud and deceit brought by the 
purchaser, the trial Judge, in discussing the 
total consideration for the properties pur
chased, found that there was evidence to . 
shew the values plated by the parties upon 
each of two of these properties ns to which 
false and fraudulent representations had been 
made, and which had turned out worthless or 
nearlv so :—Held, reversing the judgment ap
pealed from, Th.’cherenu, C.J.C.,, and Iding- 
ton. J., dissenting, that the tinding of the trial 
ludge as to the consideration ought not to Ik* 
disturbed upon appeal, and that the proper 
measure of damages, in such a case, was the 
actual loss sustained by the purchaser by act- : 
ing upon the misrepresentations of the vendor j 
in respect of the two mining locations : 
in question, without regard to the results or 
values yielded by the other locations pur
chased at the same time, and as to which no 
false representat ions had been made. Peek v. 
Herry, 37 Ch. L>. Ml, followed. Syndicate ! 
Lyon nain du Klondykc v. llarrcti. 25 Occ. N. 
127, 3ti S. C. R. 27V.

Water Clauses Consolidation Act —
Power Company—Voter /feront« — Amend
ment—Notice»—Term»—Approval of Altera
tion by Lieutenant-Uovemor in Council.] — 
When a jsnver company have submitted the 
documents specified in s. 85 of the Water 
t'lauses Consolidation Act to the Lieutenant- 
Governor in council, one of the purposes set 
forth in the documents being to alter the 
imiuts of diversion mentioned in water records 
purchased by the company, and when a oerti- 
ticate has duly issued under s. 87, approving 
the proposed undertaking, the iiower company 
are entitled, under s. 81), to have the records 
amended, and are not hound to give fresh 
notices or submit to such terra# as the Com
missioner might impose in ordinary cases, un
der s. 27. In re Water Clan»r» Con*olidation 
Art. 10 B. C. It. 350.

Water Clauses Consolidation Act —
Water record—Grant by Commissioner—Sub
sequent amendment — Nullity — Review — 
“ Decision of a commissioner.'* Wallace v. 
Fie win (B.C.), 2 W. L. R. 13. 418.

Water Clauses Consolidation Act —
Water Record and Right»—Who may Attack 
—Mining Jurindiction of County Court—Con
traction of Statute».) — Action respecting 
water rights appurtenant to a placer mine:— 
Held, that no <»ne has n status to complain 
about the diversion or misuse of water by the 
bolder of a water record unless he himself 
holds such a record under the Water Clauses 
Consolidation Act, which is an exclusive code 
on the subject of water rights: and the right 
to a flow of water is vested either in the 
Crown or in the holder of such a record. 2. 
The County Court in its mining jurisdiction 
has power to deal with actions respecting the 
disturbance of water rights appurtenant to 
mining property. 3. All the principles of con
struction of statutes cannot hi- applied to 
enactments such as the Mineral Act, which Is 
constantly being amended without very careful 
consideration or supervision. Spruce Creek 
Power Co. v. Muirhrad. 25 Occ. N. 23, 11 B. 
C. R. 08.

Water Grants--Renewal—Ditch *\,u 
pensatiou—Interference. G'rdvte v. McDonald 
(Y.T.), 1 W. L. R. 325.

Water Regulations llydraub hiv- 
Water grant—Inversion of water. M< Donald 
v. Klondike (Jocernment Comett.»ion J.imitui 
( Y.T. ), 2 W. L. R. 501.

Water Regulations — Jurisdiction of
Gold Commissioner—Res judicata Kstoppel

Water rights — Priorities. [nylo-Klonihk' 
Mining Co. v. Cook (Y.T.), 1 W. !.. R.

Water Regulations — Water rigl.iv -
Grant by mining recorder—Protest lurisdio- 
tion of («old Commissioner — Judicial deter 
miualion—Authority in ministerial capiin1 \ 
Diversion of water. Carpenter t'nlln/an
( Y.T. », 2 W. L. R. 488.

Water Rights — Diversion of w.-it r — 
Hydraulic concession—Obstruction of stream 
with débris — Injunction. Klnndil.• tiovtrv- 
ment Conee»»ion Limited v. Mel humid <\ 
T.l, 2 W. L. R. 21V.

Water Right»—Placer Mining—Juritdk- 
tiun of County Court—Two Action> stay of 
One—Layman- Statu» of, to Attack II nt>r 
Record — Joint Application of Indindmi 
Miner»—(/old Commi»»ioner Appeal. | —The 
County Court has jurisdiction over water 
rights appurtenant to placer claims, concur 
rent with that of the Supreme Court, and 
such jurisdiction is not ousted by the mere 
fact that an action was first In-gun in the 
Supreme lîourt hy the same iwrties respecting 
the same subject matter, and until objection 
is taken it will continue to exercise its juris 
diction, whereupon tin- proper course is to 
apply bo stay one of the actions, and it dr 
j lends upon the circumstances which oue will 
be stayed. It is too late to object to the 
jurisdiction after judgment. A layman is a 
lease-holder, anil may apply for a water 
rei-ord, which is appurtenant to the mine ami 
not to the miner, and only one who is th- 
holder of a water record, or its equivalent 
under the Act. has a status to attack a water 
record ; a right to water umler s. 29 confer» 
such a status. Individual miners working on 
the same creek who have statutory rights in 
the aaiue water may join in an application for 
a record, or to reduce or modify an existing 
rei-ord which is being misused io their dis
advantage, and on such application tin; <iold 
Commissioner may make such adjudication 
as seems to him just ; and, unless those in
terested who participated in or properly bad 
notice of the proceedings appeal from his deci
sion in the summary way provided hy a. 3*'. 
they are liound by it. If the action taken by 
the Gobi Commissioner was tin- proper one. 
it is not invalidated because In- gave wrong 
reasons or relii-d on one section instead of an
other which authorized liis action. /frown >• 
Spruce Creek Power Co., 11 R. C. It. 243. i 
W. !.. It. 143.

MINING COMPANY.

See Company.

MINING LEASE
See Mines ani> Minerals.
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MISDIRECTION

See Criminal Law Damauer—Insurance 
—Trial.

MISE EN DEMEURE.

See Costs.

MISNOMER.

Exception to Form Hu aba ltd and Wife 
—Separation.] — A judgment authorizing a 
wife to bring au action for séparation de 
corps against her husband, described as “Alex
ander Felix Boyd,” does not authorize a suit 
against “Alexander Felix Boyle;" and an 
exception to the form in an action for sépa
ration de biens, based upon such incorrect 
description of the husband, will he sustained. 
Selby v. Boplc, ti Q. V. R. 282..

■See Amendment—Municipal Elections

MISREPRESENTATION

See Fraud and Misrepresentation.

MISTAKE.

Contract for Purchase of Land Mis
take of purchaser as to quantity, not known 
to vendor—Hardship amounting to injustice 
—Rescission—Election to affirm contract 
after discovery of mistake—Fraud—Payment 
of commission to agent. Slouski v. Ilopp 
(Man.). “ W. L. R. 863.

Mortgage — Prior Agreement — Mining 
Rights- Misrepresentation* — Illiteraey.J — j 
The plaintiffs leased mining rights under lay ; 
agreement to the defendants, providing for ' 
division of profits and payment of an exist
ing debt, and for advances to be made out of I 
the clean-ups, a mortgage to be given on the 
dumps io secure the advances. Owing to 
some inaccuracy, a new lay agreement was 
executed at the same time as the mortgage. 
The mortgage provided for payments at 
earlier dates than the lay agreement, and 
"as not read over to the defendants, who j 
were unable to read and had requested that 
it should ho read over to them. In an ac- ; 
tion on the mortgage, evidence was given 
that a document signed on that date was 
represented to be in terras similar to the 
lay agreement as first drawn, but it might, 
possibly, have been the new lay agreement , 
that was thus spoken of, and it appeared 
that, although the defendants became aware 
of the difference in the terms of payment 
mentioned in the mortgage, and complained 
of this to the plaintiffs' agent, they contin
ued to work on the lay. assuming that the 
altered terms of payment would not be in
sisted ou :—Held, that there was not suffi
rent evidence of acquiescence in the altered 
terms of payment, and that, as the evidence 
shewed that the defendants were illiterate,

uud the mortgage hud not beeu lead over 
to them ou request, uud they had been misled 
as to its contents, they could uot be bourn! 
by its altered provisions as to the payments. 
Letourneau v. Carbonn<au, 35 S. C. R. lit).

Recovery of Money Paid Under Mis
take of Tact—Mortgage—Account—Ack 
notclcdgment — K stoppe l — Appeal — Cross- 
appeal — Leave — Parties — Costs.] — The 
judgment of Robertson, .1., 23 Occ. N. 5i>. 
was reversed on appeal Held, that there 
could be no recovery against the executors, 
because their testator was not the person 
who received the erroneous overpayments 
sought to be recovered back. He omitted to 
give credit iu his books or on the plaintiff's 
mortgage for two sums paid to him, bu' 
the plaintiff made uo mistake in paying them, 
for there was then so much aud more due 
ou the mortgage, aud wheu the executors 
subsequently assigned the mortgage to the 
defendant G. W. L. II. in part satisfaction 

| of the legacy bequeathed to him bv their tes
tator, there was still u considerable balance 
due thereon. The time when these payments 
should have been taken into consideration was 
wheu the mortgage was being paid off to 
<1. W. 1.. li. There was nothing to create 
an estoppel as between him and the plaintiff 
so as to have prevented the latter from then 
claiming credit for these payments. G. W. 
L. I£„ and not the testator, was the person 
who received '"■> modi, and it was the iuv 
ment to him which was erroneous. The exe
cutors, upon their appeal from the judgment 
against them, were entitled to be relieved and 
to costs of the action. Aud the plaintiff, 
although he had omitted to appeal, by way of 
precaution against that result, for judgment 
in hi< favour against w. L. EL, should be 
liermitted to do so. nunc pro tunc, and judg
ment should be entered for the plaintiff 
against G. W. L. H. with costs down to the 
trial and settlement of the judgment as if G. 
W. L. II. hud beeu the original and only de
fendant. No i-osts of the appeal to any of 
the parties. McDermott v. Hickling, 23 Occ. 
N. 40. 1 O. W. R. 19. 708.

MODEL SCHOOL.
See Schools.

MONEY.
Action for Money Lent — Weight of 

evidence. Armour v. Anderson, 2 O. W. 
It. 473, 3 O. W. It. 214

Action for Money Paid Advance to 
protect stocks—Express or implied contract 
to repay—Ratification. Walker v. Bower, 
4 O. W. R. 421».

Money Had and Received - Dejiosit — 
Repayment — Evidence — Cormborntiou — 
Costs. Burton v. Campbell. 5 O. W. R. 53.

MONEY IN COURT.
Attachment of Debts - Claimants— 

Priorities. | — Moneys paid into a County 
Court by garnishees were distributed among
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claimant» according to priorities, the claim
ants who observed the first charging order 
being brut entitled. Wilton v. Hubert son, V 
B. C. R. 30.

Payment Ont -Costa—Solicitor's lieu— 
Judgments—Priorities — Stop order»—Con
tract—Construction. Raymond v. Faulkner 
(Y.T.), 2 W. L. R. 461.

See Costs—Mortgage.

Payment Ont—Lift Tenant-—Lunatic— 
Foreign Uuardian—JJaintenance.]—During 
the infancy of the defendant $2.000 was paid 
into Court, to one-half of which she was 
entitled on attaining majority, and to the 
other half after the death of her sister. The 
defendant having come of age, but being of 
unsound mind, and residing abroad with her 
mother, who had been appointed her guardian 
by a foreign Court, the mother applied for 
payment out of the whole fund/ having 
given in the foreign Court specific security 
for the amount :—Held, as to the half of the 
fund in which the applicant had a life in
terest, that it might Ik- paid out to proper 
trustees appointed t<- administer and safe
guard it, or it might Is» paid out to the appli
cant upon substantial security being given : 
—Held, as to the other half, that being 
actually in the hands of the Court, it was 
subject to the jurisdiction of the Court, and 
should be applied for the support and main
tenance of the jH-rson of unsound mind, in 
the discretion of the Court—whatever sum 
should be shewn to be necessary for main
tenance being paid to the foreign guardian. 
In rc Thompson— Thompson V. Thompson. 
21 Otr. N. 34. 19 P. R. 3(H.

MONOPOLY.

See CONSTITUTIONAL LAW—MUNICIPAL COR
PORATIONS.

MORTGAGE.

I. Assignment, 1085.
II. Covenant for Payment, 1936.

III. Distress, 1038.
IV. Foreclosure and Redemption. 1089. 

V. Fraud, 1044.
VI. Interest, 1045.

VII. Sale under Power, 1047.
VIII. Subsequent Incumbrances. 1052.

IX. Other Cases. 1053.

I. Assignment.

Amount Due—Evidence—Action on cov
enant—Costs. Weber v. Oberholtser. 6 O. 
W. R. 111.

Conveyance Subject to Mortgage
Reservation of Life Estate.]—A father, be
ing the owner of land, mortgaged it. and then

conveyed it to his son subject to the mon 
gage, and reserved a life estate h. himself :-- 
Held, that the son was not entitled. <m j,„y. 
ment of the mortgage money to tin- ;i iguè*- 
of the mortgage, to an as'signui- in tb< 
mortgage to himself or his nom in. e undet 
R. 8. O. 1897 c. 121. s. 2. s.-ss. 1 an.! 2 
the holder of the mortgage having notice „f 
the equitable right of the father to have lie 
life estate relieved of the burden by payment 
of the mortgage debt by the son S.' ruble 
that the grantee was entitled to have the mon 
gage assigned in such a way that it would 
remain an incumbrance on the remainder m 
fee vested in him. Lciteh v. Leitrh. •_•] < i,
V 186, 2 O. !.. R. 288

Covenant by Assignor for Payment
Release of Surety—Assignment or Mortgage 
—Covenant—Discharge of Tart of Land.] 
The defendant, when assigning a mortgage .>n 
lands to the plaintiffs, covenanted thaï tlm 
mortgagor would pay. The plaintiffs after 
wards, without his consent, discharged half 
the lands from the mortgage on payment of 
half the mortgage debt Held, that this wa- 
such an alteration of the mntra< t guarantee! 
as to release the defendant from hi- liability 
whether the amount paid was the fe'l va ho
of the part released or not. Fanner*' Loan 
and Savings Co. v. Patchett. 23 Oer. N.
6 O. L. R. 255. 2 O. W. R. 702. affirmed 2.1 
Oc. N. 7. 8 O. L. R. 569. 4 0. W. R. :U!i

Proof of Claim Affidavit of nssignee- 
Onus—Discovery of new evidence. Itandall 
v. Berlin Shirt and Collar Co.. 5 O. W. R. 
256. 646.

II. Covenant fob Payment.

Action on Attempted exercise of power 
of sale—Incomplete sale—Inability i<’ n-emi 
vey—Change in position of property If ” 
dels v. (Sihson. 2 O. W. I{.'857, 3 6. W II 
551. 4 O. IV. R. 336. 5 O. W. R. 238.

Action on—Defence—Agreement not m 
enforce—Failure to establish—Consideration 
—Agreement to stifle prosecution—Kvidenm 
to establish. Mann v. TTolton, 3 O. W. II 
8(M.

Building Society Action on Covenant* 
after Foreelosurr—Reopening—Consolidation 
—Lien—Purchaser for Value—Adding Put
ties.]—On the 27th December. 1803, the de
fendant K. gave a mortgage to a loan com
pany to secure $400. On the 10th March. 
1894. K. agreed to sell the mortgaged prop
erty to L., and L. paid the purchase price. 
On the 4th June. 1895. the defendant K. guv» 
a mortgage to the same company on other 
property to secure $2.000. K. subscribed on 
each occasion for shares in the loan compam. 
which he assigned to the company ns secur
ity for the loans, the mortgages being I matin' 
as collateral. Each mortgage contained a 
proviso that the company should have n lien 
ui»on all stock then or thereafter held hv 
the defendant as security for the loans, h. 
allowed the payments on both mortgages to 
fall Into nrrear. The company P[oceî1]^1 
on the $2.600 mortgage, and on the 24th 
August, 1899. obtained an order vesting fm 
title to the property covered by it in them
selves and debarring K. from all right to re
deem. The plaintiff company been me tne 
owner of the two mortgages by assignment.
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and on the lOtb January, 1U01, sued K. upon 
bin covenant for payment in the $2,000 mort
gage. offering to reopen the foreclosure, and 
claimed the right to consolidate the two mort
gages : -Held, that L. was entitled to be 
added us a party defendant under s. ;t(i of 
the Judicature Ordinance, 181)8, and that 
the plaintiffs had no right to consolidate ns 
against him. 2. The proceedings upon the 
•2,000 mortgage were not identical with 
foreclosure proceedings, and the presumption 
from the company’s taking a vesting order 
and from their delay in suing was that they 
intended to take the land in full satisfaction 
and in abandon the remedy on the covenant. 
Colonial Investment and Loan Vo. v. King.
23 Oec. N. 126, 5 Terr. L. H. 371.

Defence of Payment — Promissory 
notes. I* egg v. Hamilton, 1 O. W. R. 418, 
633.

Interest—Board in lieu of—Settlement — 
Administrator. Rockett v. Rockett, 1 O. W.
K. 309.

Purchase Subject to Mortgage -Im
plied Covenant of Indemnity—Assignment of 
Implied Covenant—Survivorship of Joint 
Contractors — Administrators — Territories 
Real I'roperty A et.)—The obligation, de
clared by the Territories Real Property Act, 
s. 09, to be implied in every instrument trans
ferring any estate or interest in land under 
the provisions of that Act, subject to mort
gage or incumbrance, is assignable by the 
implied covenantee to the original mortgagor. 
The implied covenant takes effect notwith
standing that the mortgage or incumbrance 
is not noted upon the transfer. The plain
tiff sold, subject to a mortgage, to L. & V. ;
L. A V. gave a mortgage back for the whole 
price, the understanding beiii that I,. & V. 
should pay the first mortgn. , the amount 
thereof being credited in reduction of the 
second: L. & V. sold to T. for a certain sum, 
and T. was to pay what was then owing 
on the two mortgages; T. sold to S. for a 
<ertnin sum, and S. was to pay what was 
then owing on the two mortgages, S. thus 
became by mesne transfers the registered 
owner subject to the two mortgages, the first 
made by the plaintiff, the second by L. & V. :
S. died, and the contesting defendants, his 
administrators, became, by transmission, re
gistered owners, subject to the two mort
gages. L. died, ami V. assigned to the plain
tiff the rights of L. & V. on T.’s implied 
covenant to discharge two mortgages. T. 
also assigned to the plaintiff his rights on 
S.’s implied covenant to discharge the two 
mortgages:—Held, that the plaintiff was en
titled to an order against the contesting 
defendants, the administrators of S.. that
the) pA) th< balance owing upon the two 
mortgages with costs, and that de bonis pro- 
priis if the assets of the estate proved insuffi
cient. Semble, the assignment from V., the 
survivor of L. & V„ conveyed the rights also 
of i lie representatives of L. Qlenn v. Scott.
2 Terr. L R. 339.

Release — Dealings between Mortgagee, 
and Assignee of Equity.)—When land subject 
to mortgage is sold by the mortgagor, and 
the purchaser assumes and covenants to pay 
the mortgage, the mortgagor does not be- i 
come to the mortgagee a surety in the tech- j 
iiicnl sense, and the doctrines as to the dis
charge of sureties do not apply to him to ■

their full extent. The mortgagor is liable, 
therefore, upon his covenant, notwithstand
ing a previous extension of time grunted by 
the mortgagee to the purchaser, if, when the 
liability is enforced, the right of the mort
gagor to redeem is not affected. Judgment 
in 32 O. R. 175, 20 <>cc. N. 402, affirmed; 
Osier and Macleunau, JJ.A., dissenting. 
Forster v. Ivey, 21 Oce. N. 550, 2 O. L. R.

I 480.

Sale—Défie teney—Fersonal Order for— 
Notice -/ Motion Servie* by FiUngA A 
mortgage made by the defendant to the plain
tiffs to secure payment of $500, contained a 
covenant that the defendant would pay, or 
cause to be paid, the said mortgage money, to 
wit, $500. with interest. On sale under order 
for foreclosure and sale, the mortgaged prop
erty realized only $110, and the plaintiffs ap
plied for an order for judgment against the de
fendant. with costs, for the balance due on 
tin* mortgage, after deducting the proceeds 
of the sale. The defendant did not appear to 
the action, and as lie was a seafaring man,

1 and it was impossible to effect personal ser
vice, the notice of motion was served by 
filing with the prothonotary, pursuant to 
05, r. 4:—Held, that the plaintiffs were en
titled to tin- order applied for. Reliance 
Savings and Loan Vo. v. Curry, 34 N. S. 
Reps. 065l

Subsequent Dealings with Equity of 
Redemption—Merger—Accord anil satisfac
tion—Liability—Reference. Home Life As
sociation of Canada v. Spence, 2 O. W. R. 
!>74. 3 O. W. R. 414.

111. Distress.

Tenancy at Will—Quiet Enjoyment— 
Assignment of Equity—Tenant—Sale of Dis- 

; tress—Appraisement — Damages.)—A mort
gage containing the usual statutory covenants 
and a special clause providing for a tenancy 
at will at an annual rent equal to the in
terest :—Held, not inconsistent or void for re
pugnancy. Trust and Loan Co. v. I^wrason,

1 10 S. C. R. 079, distinguished. The mort
gagor. remaining in possession upon the ox- 
eeution of the mortgage, had the right un
der the provision for quiet possession until 
default, to enjov the premises, but for no 
determinate period, and his tenancy there
under was a tenancy at will, and such pro
vision was. therefore, not inconsistent with 
an express tenancy at will at a half-yearly 
rent. There being a tenancy at will at a 
fixed rent, there was, as incident to it, the 
right to distrain, and the covenant for quiet 
enjoyment must be read as subject to such 
right. Doe d. Dixie v. Davies, 7 Ex. 89, fol- 

1 lowed. After the mortgagor had made de
fault, his continuance in possession was still 
as tenant at will. After default, the mort
gagor. at the instance of the mortgagees, as
signed his equity of redemption to his wife, 
and she took possession and agreed to apply 

! the proceeds of the land to the payment of 
I the mortgage:—Held, that this operated as 

a new tenancy at will with the wife, who be
came liable for the payment of the rent as 
the assign of her husband with the assent of 
the mortgagees, and her goods were, therefore, 
distrainable for the rent. So the goods of 
the husband might also be distrained as it 
was a ease of real tenancy:—Held, however,
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that the defendants were liable fur selliug 
the distress without appraisement or valua
tion; and the measure of damages was the 
real value of what was sold, minus the rent 
due. Pegg v. Independent Unier of Fores
ters, 21 Oec. N. 158, 1 O. L. U. VÎ.

IV. FOKKCLOHUBE AND REDEMPTION.

Absolute Conveyance to Secure Debt
—Redemption — Entry — Pose» —Limi
tation of Actions—It nil Propirty Limitation 
Act, Manitoba —• Acknowledgment.]—Where 
the plaintiff in January, 1801, by u ■ ertiti- 
eate of title under the Ileal Property Act, 
vested a parcel of land, vacant and which 
so continued to be until the commencement 
of the action, in the defendant, as security 
for a loan of #200 repayable in two mouths, 
and paid no taxes and nothing on the debt 
until October. 1902, when she asked the de
fendant for a statement of his claim, who 
then sent her a memorandum shewing, among 
other things, the amount due, it was held 
that such transfer had the effect of a mort
gage, that the defendant should lie presumed 
to have “obtained possession" at that time 
within the meaning of ►. 20 of the Real 
Property Limitation Act. R. 8. M. 1902 c. 
100. and the plaintiff's right of redemption 
was barred by the lapse of 10 years; and 
that an acknowledgment of the right of re
demption given after the lapse of the statu
tory period was of no avail to the mortgagor 
seeking redemption. Rutherford V. Mit
chell, 15 Man. L. K. 390.

See Burr v. Bullock, 2 O. W. R. 428.

Acceleration—Assignment Pendente Lite 
—Parties—Costs.]—Judgment in 21 Oct*. N. 
555, 2 O. L. R. 500, affirmed without costs, 
the Court refusing to interfere with the de
cision of a provincial Court in a matter of 
procedure. Hibson v. Nelson, 35 8. C. It. 
181.

Acceleration - Assignment Pendente Lite 
—Parties.]—When a mortgagee, upon de
fault in payment of an instalment of interest, 
brings a foreclosure action and claims pay
ment of the full amount secured by the mort
gage, any party to the action by original 
writ, or added in the Master's office, or by 
subsequent order, is entitled to hold him to 
his election and to pay his claim. Hut this 
right must lie taken advantage of in the fore
closure action, and does not enure to the 
benefit of a person not a party to that action 
who ignores the foreclosure proceedings and 
brings a redemption action after making an 
independent tender to the mortgagee. A 
Iterson who. after the institution of the fore
closure action, acquires an interest in or 
claim against the mortgaged premises, mav. 
on his application, he added as a party. Hib
son v. Xelson, 21 Occ. N. 555, 2 O. L. R. 
500.

Action for Foreclosure -Costs—Mort- 
im dslmiee more thou dee Tender. 

Ihiigncati v Dagenais. 2 O. W. R. 132. 5 
O. I* R. 2(15.

Action for Foreclosure Parties—Irre- 
oulnntp t;./..-// fgenorf.] An action
for foreclosure and possession was begun by 
a mortgagee against the mortgagor and a

tenant of the latter in i>ossessiou. The ten
ant entered an appaarauce disputing th, 
amount, and pending the action the mortgagor 
dispossessed her by other mean-. Judgment 
by default was obtained by th* plaintiff 
against the mortgagor, without taking any 
notice of the tenant :—Held, that tin.- was 
irregular; the action should have |„ ,.n j,g- 
luitsed or discontinued as against her. Vpon 
the reference directed by the judgm-in ami 
in bis report the Master continued th,. 
ant as a defendant by original action and 
also added her as a party in lii< office by 
serving her with notice to incumbrancers, 
although she was not a subsequent inctmi 
branver :—Held, that her name should 
struck out both as an original and added 
party, upon her appeal from the report 
notwithstanding that she had not moved io 
discharge the notice served upon her. Cowan 
v. Allen. 20 S. C. It. 292, followed. j;< 
Laughlin v. Stewart, 21 Occ. X. 185, I 0. 
L. K. 296.

Action to Enforce—Defence—Collateral 
security — Acceptance of other security 
Reservation — Intention. Ueney v. Ottnica 
Trust and Deposit Co., 2 O. W. R. 140.

Assignment of Mortgage Advanms
Subsequent to—Report—Varying, on Mot ton 
for Foreclosure—Interest.]—H. assigned to 
the plaintiff a mortgage of certain probity 
of which F. was owner, subject to the mort 
gage to H. The assignment, to which F. 
was a partyt and which was made at hi* 
request, contained, among other things, uu
agreement on his part that any ............. I
vances which he might require, if made by 
the assignee, should also In* a lieu or charge 
upon the property. After the death of F 
foreclosure proceedings were coiunienced by 
the plaintiff, who, in addition to the amount 
secured* by the moitguge. made a claim for 
subsequent advances. The defendant H. was 
appointed to represent the heirs of F. in the 
proceedings, but. subsequently. C. F. who 
claimed to lie one of the legal representatives 
of F., was permitted to appear, and entered 
an apjiearauce by her attorney. Plaintiff’- 
claim was sent to a referee to ascertain 
and report the amount due, and after n hear
ing, at which (X F. was represented, the re
feree reported as due the sum of 
Including #338.1HI for subsequent advances. 
On application for order for foreclosure and 
sale, the Judge reduced the amount of the 
plaintiff's claim to #435.25. with interest to 
the date of the sale:—Held, that tlh* Imlg- 
bad authority to open up the question a* 
to the correctness of the referee’s report 
but was wrong in his conclusion, the recital 
in the assignment lieing sufficient ns between 
the parties to make the subsequent advances 
a charge u|>ou the property, and there being 
sufficient evidence to support the finding that 
the advances claimed were actually made:— 
Held. also, that plaintiff was entitled io n* 
cover interest up to the date of payment by 
the sheriff, and not, as allowed, only to tbe 
dr.te of sale. Wallace V. Harrington, 34 N 
8. Reps. 1.

Bonus—Collateral Advantage.|—'The pro
viso for redemption in a mortgage dated the 
3ftth August, 1902. to secure an advance or 
£3,500. was ihe payment on the 11th Novem
ber of £0,000 and a transfer of £5,000 m 
shares in a company to be promoted by ‘f, 
mortgagor. The principal money advan<
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d in i he purchase of t h< mort gaged 

premises, which contained salt springs of 
speculative value, which the company were 
to develop and work. In a foreclosure suit :

■Held, that the proviso lor redemption was 
uot unreasonable and should not be relieved 
against. Buchanan v. Barrie (No. 2), 25 
Occ. N. 76, 8 N. D. Eq. 01.

Conveyance of Equity of Redemption
to Mortgagee -Merger — Intention—Evid
ence-Statute of Limitations—Vacant laud— 
lA?gal estnte—Acknowledgments in writing— 
Dictated letters—Costs. Huger# v. Braun, 
ti U. W. H. 966.

Covenant -Sale of equity of redemption 
-Agreement to look to purchaser—Novation 

—Neglect to insure—Trusts—Evidence. Cor
nell v. Uourigan, 2 O. \V. R. 4, 510.

Default on Final Day Fixed—Refusal 
of defendant to accept redemption money— 
Application to Court to open up order—Ex- 
ivptionul indulgence—Relief from forfeiture 
—Terms—Costs. .Scoff v. Buck, 3 O. W. 
K. 629. 4 O. YV. R. 201.

Extension of Time for Redemption 
by Second Mortgagee. Cameron \. Rut-
trdy, ( Y.T.), 2 W. I* R. 473.

Final Order after Abortive Sale
New dav—Rule 393—Time for redemption. 
Hubert* \. Cough ell. 2 O. W. R. 709, 939, 
971.

Opening Foreclosure—Real Property 
Irf.j— Section 71 of the Real Property Act, 

H. S. M. 1902 e. 148. must be read along w'th 
the other provisions of the Act, as s. 92 
dealing with trusts, s. 76 declaring the cases 
in which an action will lie against a regis
tered owner, and ». 52 giving the Court power 
over certificates of title in any proceeding 
respecting land ; and foreclosure proceeding* 
conducted by the district registrar, in the 
case of lands which have been brought under 
the Act, are no more binding between mort
gagor and mortgagee than a decree and final 
order of foreclosure made by the Court ; 
and, if the dealings between the parties, sub
sequent to the foreclosure, are shown to be 
such as would lie sufficient in equity to open 
the foreclosure and let the mortgagor in to 
redeem, they should in the case of lands 
under the Act have the same effect. Camp
bell v. Rank of New South Wales, Torreus 
Australasian Digest, p. 149, uot followed. 
Under the circumstances set out in the case, 
it was held that the defendant was entitled 
to be let in to redeem the property in ques
tion. Home* v. Baird. 25 Oec. N. 20, 15 
Man. L. R. 162.

Opening Up Foreclosure—Subsequent 
Incumbrancer.]—Mortgagees obtained the 
usual judgment against the mortgagor and 
his wife for redemption or foreclosure on 
the 5th April, 1900. The Master added as 
defendants a subsequent mortgagee and cre
ditors of the mortgagor having a ft. fa. lands 
m the hands of the sheriff, and by his report, 
dated the 16th May, 1900, certified that the 
execution creditors bad not proved any claim, 
and appointed the 17th November. 1900. for 
payment by the subsequent mortgagee. Pay
ment not having been made, n final order of 
foreclosure as to the added defendants was 
Issued on the 21st November. 1900. The 
Master thereupon made a subsequent rei>ort

appointing the 29th December, 19UU, as the 
day for payment by the original defendant. ; 
and, payment not having been made by them, 
a final order of foreclosure was issued "against 
them on the 29th January, 1901. On the 
3rd April, 1901. the execution creditors served 
a notice of motion to open the foreclosure. 
On the same day the mortgagees bad writ
ten to the mortgagor offering to give him, 
as of grace, a part of any surplus over 
their claim which they should realize by a 
sale of the mortgaged premises, upon the 
mortgagor agreeing not to move to open the 
foreclosure:—Held, that the execution credi
tors, having moved with reasonable prompt
ness, and being in u position to give the 
mortgagees immediate payment, were, under 
the circumstances detailed in the evidence, 
entitled to have the foreclosure set aside, aud 
to be let iu to redeem upon the usual terms. 
Thornhill v. Manning, 1 Sim. N. S. 451. 
followed. Scottish American Investment Co. 
v. Brewer, 21 Occ. N. 522, 2 0. L It. 369.

Parties —Devisee of Deceased Mortgagor 
—Executors—Joint Assignees of Mortgage— 
Death of One—Action by Survivor—Trustees 
—Objection—Laches—Action to Open Fore
closure.]—Mary Ann Plenderleitb and her 
husband had mortgaged certain lands. Hus
band died in 1890, leaving a will whereby 
lu* devised and bequeathed all his real aud 
liersoual estate to his wife, aud appointed her 
to be his sole executrix. This will was proved 
on 23rd July, 1890, She died on 22ud Sep
tember, 1890. also leaving a will whereby 
she appointed defendants James M. Brown 
and Jesse Brown to be her executors, aud 
whereby also she devised and bequeathed all 
her real aud personal estate to her daughter, 
Eliza Plenderleitb, the plaintiff in this action, 
then an infant. Probate of this will was 
granted to the executors uamed therein on 
2nd October, 1890. John Downey, one of 
the assignees of the mortgage, died on lltli 
April, 1894, leaving a will and appointing 
executors. On 28th November, 1894, the sur- 
viviug assignee of the mortgage, James Mac- 
lenuan, brought an action for foreclosure 
against James M. Brown and Jessie Brown, 
executors, representing the estates of Mary 
Ann Plenderleitb and her husband. In the 
statement of claim it was alleged that plain
tiff and Downey held the mortgage as mort
gagees in trust, and that plaintiff, after the 
death of Downey, was entitled as surviving 
mortgagee and trustee to the moneys secured 
by the mortgage. Defendnuts filed an answer 
admitting their character of executors under 
the wills of the mortgagors, setting out the 
devise to Eliza Plenderleitb. and submitting 
that she was a necessary party to the action. 
The usual foreclosure judgment was obtained 
upon motion (or judgment, end, after a re
ference and report, n final order of foreclo
sure was made. On 1st May, 1902, .Tames 
Madennati conveyed to George Hamilton. 
On 2nd May, 1902, George Hamilton con
veyed to the defendant George B. Smith, 
who on the same day conveyed by way of 
mortgage to defendant M. Augustus Thomas. 
Ou 14th November, 1904. Eliza Plenderleitb 
brought this action against Smith and Thomas 
to set aside the foreclosure and for redemp
tion, alleging that the foreclosure nroceedings 
w« -e irregular because the personal represen
tative» of Downey were not made parties, and 
because Eliza Plenderleitb. the plaintiff in 
the present action, was not a party to those 
proceedings. Maclennan had entered into
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possession of the lot after the foreclosure as 
owner, and since then the possession had fol
lowed the conveyances:—Held, the law laid 
down in Re Martin, 26 U. It. 465. was there 
held by the Chancellor that the joint effect 
of 54 V. c. 18. s. 1. and 56 V. e. 20, e. 4. 
was to vest all estates in the devisees under 
the wills of persons dying at any time, 
whether before or after 4th May, 1801, un
less the executors registered a caution within 
a year. That construction, however, wits 
not approved by the legislature, and the de
claratory s. 29 of 60 V. e. 14 expressly in
terpreted s. 1 of Ô4 V. c. IS as applying only 
to the estates of persons dying after 4th May, 
1891, and this interpretation is made retro
spective, save where a conveyance had been 
made before the passing of the declaratory 
section. Both Mr. and Mrs. I'lenderleith died 
before 4th May, 1891, and the result was. 
that the equity of redemption was vested 
in their executors at the time of the fore
closure action and judgment : they were pro
perly made defendants as the owners of the 
equity, and the present plaintiff. Eliza Pleu- 
derleith, the devisee of her mother, was 
neither a necessary nor a proper party to the 
foreclosure action.* The other objection was, 
that Downey’s personal representatives were 
not necessary parties to the foreclosure pro- 
ceedings: Held, icase was within s, L3 
of c. 121, It. 8. O. 1897. which entitled -a 
surviving mortgagee, in the case of a mort
gage or obligation made or assigned to two 
persons “jointly and not in shares," to re
ceive the mortgage money from the mort
gagor and to give a valid discharge of the 
mortgage. This mortgage became the prop
erty of the two assignees, “jointly and not in 
shares," within the meaning of this sec
tion. and James Maclennan, the survivor," 
became entitled as against the mortgagors to 
receive the money and to enforce payment" 
of it by action. It was true that the section 
applies only to securities made or assigned 
after 1st July. 1S86, but the renewal agree
ment was made after that date, and contains 
a direct covenant by the mortgagors with 
the assignees to pay the mortgage money 
and interest at a new day. and this
'•onstitutes a new' “obligation" after 1st 
July. 1886. so as to bring the case
within the section. The statement of claim 
in the foreclosure action alleged that Mae- 
lennnn and Downey took and always held the 
mortgage and the moneys secured by 7t ns 
irustees. They being trustees, the right to 
recover the money survived, both at law and 
in equity, upon the death of Downey, to his 
co-trustee Maclennan. Plcndcrleith v. Smith. 
T. O. W. R. 753. 6 O. W. R. 389. 10 O. L. R. 
188.

Payment—Eridencc~-Onus.] — Payment 
of a debt must be proved by the debtor be
yond reasonable doubt ; mid where a mort
gagor sought redemption, alleging that he 
had paid $400. which was in dispute, he 
was held not to have satisfied the onus of 
proving the payment. True v. Burt, 2 N. 
It. Hq. Reps. 497.

Rate of Interest —Redemption—British 
insurance company Contract Law of Gan 
nda—Tender — Agents — Bill of exchange. 
Bradburn v. Edinburgh IAfc Assurance Co., 
2 O. W. R. 253. 5 O. L. R 657.

Rate of Interest — Loan Company— 
Pledge of Share« by Mortgagor—Forfeiture 
—Separate Action.]—The defendant, having

certain shares In the plaintiff company, ob
tained a loan of $600. The shares were allot 
ted and the loan granted upon certain con 
•litions, which included the payment ..f u 
membership fee. and certain monthly .iun< 
and the execution, as collateral securiiv, ,,i 
a mortgage, which was to continue until the 
maturity of the shares, or until payment 
of the loan was made. Under the by-law s „f 
the company the rate of interest on loans 
was declared to bo (1 per cent, but under 
the provisions of the mortgage executed by 
the defendant, the rate of interest payable 
where the stock payments, dues and inter
est were not promptly paid, was 15 j»t 
cent. :—Held, that, the defendant having made 
default in her payments, the company were 
entitled to payment of the amount due them, 
with interest at the latter rate. The -un- 
tract of membership as a shareholder wn* 
distinct from the mortgage contract, and vue 
not be considered in the foreclosure suit. If 
her shares were wrongly forfeited, the -1, 
fondant’s rights a° a shareholder were to tie 
sought in a separate actiton. and afforded no 
defence to the foreclosure suit. Canadian 
Mutual Loaa Co. v. Burns. 34 N. S. Reps. 
308.

Sales by Mortgagees under Power of
Sale—Redemption subject to sales Addition 
of purchasers as parties. Campbell v. Imper 
iul Loan Co. (Man.), 2 W. L. It. 327.

Tax Title Defence — Conveyance o'
Equity to Purchaser at Tux Sale—Onus of 
Proof of Arrears—Improvements under Min- 
fake of Title.]—In an action for foreclosure, 
in which a defendant set up a purchase at 
a tax sale prior to 1899. and a conveyance 
of the equity of redemption from the mort
gagor, but did not prove the regularity of tin 
sale, or that taxes were in arrenr. and relied 
upon 58 V. e. 1*1. n. 13 (0.1, tod «Si V. 
c. 103, s. 11 (O.). and also claimed for ini 
provements as made under a mistake of title 
—Held.* following Stevenson v. Trnynor, 12 
O. R. 894. that the onus of proof that there 
were taxes in arrenr for which land might 
rightly he sold was upon the person claiming 
under" the sale for taxes, and had not been 
satisfied. Held. also, that the words “sales 
. . . for taxes" in s. 11 of 63 V e. Htf.
mean sales for taxes for which the lands 
might rightly he sold. Held, also, under til- 
circumstances here, that the defendant hud 
made no improvements ns under a mistake 
of title—there was no mistake—lie had sira- 
j)Iv improved his own land which lie took 
subject to the mortgage. Ilislop V. Joss. 2L’ 
Occ. N. 144. 3 O. L. R. 281.

Trustees — Debenture Mortgage • Com
pati y—Parties—Costs—Décrié]—A suit 1" 
enforce n trust mortgage to secure deben
tures may be brought in the name of th-- 
debenture holders, the trustees being made 
defendants. In n suit by the holder -if de
bentures to enforce a trust mortgage, the 
trustees made defendants in the suit were dis 
allowed costs of a part of their answer set
ting up that the suit should have been 
brought in their name. Form of decree 
adopted in suit upon debenture mortgage- 
Shauqhnessy v. Imperial Trusts Co., -•> Uce-
N. 67. 3 N. B. Eq. 5.

V. Fraud.
Building Society - Fraudulent misre

presentations — Rate of interest. People»
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HuUdtng and Loan Assn. v. Stanley, 1 O. W. 
K. 399. 4»59, 572, 592, 2 O. W. It. 122.

Forgery—Facts establishing genuineness
_Want of independent advice—Reduction of
amount—Costs of action — Counterclaim— 
Promissory note. Malcolms on v. Malcolmson, 
3 O. W. "R. 324.

Payment — Acceptance — Estoppel — 
Findings of Jury.]—lu au action to foreclose 
a mortgage ope of the chief grounds of de
fence was that the amount claimed had been 
jiluced by the détendant in tile hands of .n., 
a solicitor, to be paid ver to the plaintiff, 
and that the plaintiff, after notice of such 
payment, induced the defendant to believe 
hi,it lie accepted such payment as a payment 
to himself, and that the plaintiff, after such 
notice, by failing to press for payment, pre
vailed the defendant from recovering the 
amount from M., who lind become insolvent 
and unable to pay. The jury found in an
swers to questions submitted: (21 that the 
plaintiff by his conduct, after Hid payment to 
M.. led the defendant to reasonably believe 
that said payment was regarded and accepted 
as a payment to himself ; but (5) that the po- 
sition of the defendant, in consequence of such 
belief, was not changed for the worse. The 
trial Judge, notwithstanding the fifth finding, 
ordered judgment to lie entered for defendant 
with costs :—Held, that a letter written by 
tlic plaintiff to the defendant did not support 
the fifth finding of the jury, and that the find
ing must be set aside. 2. That the fifth find
ing. even if supported by the evidcuce, was 
insufficient to complete an estoppel. 3. That 
to show detriment to the defendant, it would 
lie necessary to shew that the money was in 
* lie hands of M. at the time, and that the de
fendant, but for the letter written by the 
plaintiff, would have taken measures likely 
to secure payment. Cameron v. McDonald, 
33 N. S. Reps. 409.

VI. Interest.

Amount Due — Waiver or Dispensation 
of Tanin- — Rate of Interest Post Diem— 
Costs. | Trior to the maturity of n mortgage, 
the mortgagor's solicitor wrote to the mort
gage's solicitor, that if he would call at the 
former's office he could have the principal 

due, amounting to $396*48, and, 
on the mortgagee's solicitor failing to call, he 
wrote to the mortgagee that he was prepared 
to pay the said sum ; this was answered by 
the mortgagee's solicitor sending a statement 
claiming, in addition, certain disputed costs :

Held, Mint what took place did not amount 
to a waiver or dispensation of a tender of the 
amount due under the mortgage. The pay
ment of the principal money was to lie made 
at the expiration of a named period, with in- 
!,rest at a specified rate, us well before as 

after maturity, until the said principal was 
fully paid and satisfied :—Held, that the In
terest at the rate specified was payable after 
as well ns before the expiration of such 
I'eriod. People’s Loan and Deposit Co. v. 
Gram. 18 S. (’. R. 262. distinguished. In an 
action for redemption brought by the mort
gagor. in which a tender was set up, the 
judgment was for a reference to n Master 
to ascertain the amount due, to make all 
necessary inquiries for redemption or fore
closure. and to report : the provision for costs

being that if the mortgagor had made default 
in payment of the amount, if any. found to 
be due, lie should pay the costs ; and, if no 
greater sum than $390.48 were found to he 
due, the defendant should pay the costs. 
Further directions were not reserved ; nor 
were there any further directions us to costs : 
—Held, that the defendant was entitled to the 
costs of the action. Judgment in 22 Occ. N. 
28. 3 O. Ii. R. 2(5. varied. Middleton v. Scott, 
22 Occ. N. 800, 4 O. L. R. 459.

Building Society — Monthly payments 
—Maturity of Shares—Depreciation — Dis
charge — Novation — Interest—Premium. 1 
—The plaintiff became a member of. and 
mortgaged his land to, a building society in
corporated under R. S. O. 1887 e. 109, as 
collateral security for repayment of the value 
of his stock, which had been advanced to 
him, which stock be covenanted to assign 
forthwith to the -company, and to repay its 
par value in 96 monthly payments, "ns per 
rules, etc., of the company and he signed 
9(5 promissory notes, which included interest 
at (5 per cent, and 40 cents per share per 
month, bonus or premium. Afterwards the 
company sold out to another company, and 
the plaintiff accepted shares in the latter in 
lieu of his shares in the former, contracting 
at the same time to observe the by-laws of 
the latter company, one of which provided 
that "the monthly dues under mortgages must 
continue to lie paid until maturity of the 
pledged shares." Having paid the 9(5 notes. 
Iv i laimed a discharge. Owing to a depre
ciation in the value of the assets of the ven
dor company. 38 per cent, was deducted from 
the amount credited on the plaintiff’s shares, 
ami a discharge was refused : Held, that 
there had been a complete novation and 
change of membership by the plaintiff from 

I one company to the other : and the plaintiff 
was not entitled to n discharge till he had 
paid his proportion of the déficience arising 
from the depreciation. 2. That P. S. C. c. 
127, s. 3. relating to interest o;» mortgages, 
and embodied in R. S. O. 1897 c. 205, s. 21. 
had no application to this mortgage : and 
moreover the rate of interest was only 0 per 
cent., the bonus (authorized by R. S. O. 1887 
c. 109. s. 38). not being considered to be in
terest. Lee v. Canadian Mutual L. and /. 
Co., 22 Occ. N. 00. 3 O. L. R. 191, 2 O. W. 
R. 370. 5 O. L. R. 471.

Building Society—Payment by monthly 
instalments—Loan on shares—Mortgage as 
collateral security—Rate of interest—Fines 
—Rules of society — Insurance moneys re
ceived by mortgagees—Appropriation. Home 
Building and Savings Assn. v. Williams. 5 
O. W. i:

Construction — Interest.']—The proviso 
for payment in a mortgage, given to secure 
an indebtedness, provided for the payment of 
"said overdrawn account and all promissory 
notes or bills of exchange (and interest upon 
the same) then dne id payable —Held, 
tlmt the overdrawn account was made charge
able with interest. Rank of Montreal v. 
Dunlop. 22 Occ. N. 327, 2 N. R. Eq. Reps. 
388.

Default of Payment of Interest —
Possession. Coté v. Meloehe, 1 O. W. R.
802.

Rate of — Payment by Instalments.1—A 
mortgage given to secure payment of $20.000



1047 MORTGAGE.
with interest at nine per cent., payable half 
yearly, contained these provisoes : “Provided 
that on default of payment for two months 
of any j*ortion of the money hereby secured 
the whole of the instalments hereby secured 
>hall become payable. Provided that un de
fault of payment of any of the instalments 
hereby secured, or insurance, or any part 
thereof, at the times provided, interest at the 
rate above mentioned shall be paid on all 
sums so in arrear, and also on the interest 
by this proviso secured at the end of every 
half year that the same shall be unpaid:"— 
Held, reversing the judgment in 26 A. R. 
232, 1» Occ. N. 210, that the principal sum 
of $20.000. becoming due for non-payment 
under the first of the above provisoes, was 
not an instalment in arrear under the second, 
on which th.' mortgagees were entitled to In
terest at the rate of nine per cent, per an
num. Riggs v. Freehold Loan mid Savings 
• 'o.. 21 Occ. X. 222, 31 8. C. R. 13U.

VII. Sale under Power.

Action to Enforce by Sale—Parties— 
Mortgagees—Separate advances—Mortgagor 
—Administrator. Fox v. Klein, 1 O. W. It. 
172.

Frudulent Scheme — Subsequent Pur
chase for Value—Exchange of Lands—Con
structive Notice—Redemption—Costs.] — A 
mortgagee of land made a colourable sale of 
the land, under the pretended exercise of tin- 
power of sale, to I)., who conveyed to the 
mortgagee's wife, who conveyed to B.. receiv
ing in exchange a conveyance of another lot. 
The solicitor who acted for the mortgagee in 
the sale proceedings and drew f the convey
ances to I). and the mortgagee's wife, also 
acted for B. in drawing the deed of the 
lot conveyed by her in exchange, but 
there was nothing to shew that he had 
been instructed to examine ihe title of the 
mortgaged land on behalf of 1$. :—Held, that 
R was not affected with notice of anything 
the solicitor knew, but that knowledge of the 
contents of the conveyances and of other 
facts from which a Court of equity would 
infer that there had not been an actual bona 
fide exercise of the power, should be imputed 
to B., whose husband acted as lier agent and 
was aware of the facts, and thus she had 
sufficient notice of the plaintiff's right ns 
owner of the equity to prevent her from 
claiming the property free from it. Rose v.
Peterkin, 18 8. CL R. *'*77. followed. 2. The
conveyances to I>. and the mortgagee's wife 
operated to vest the legal estate in the latter, 
ami she could exercise the power of sale, 
which had not been exhausted. Henderson 
v. Astwood. fl81H] A. C. 150, follower!. 3. 
The conveyance to It. (being only a quit 
claim deed) could not lx- treated as an exer
cise of the power of sale because it did not 
purport to grant the whole estate in mort
gage. hut only the interest of the grantor, 
which was really only that of a mortgage.-.
f. The power of eafe cannot be properly exer
cised by the mortgagee accepting other pro
perty in exchange, unless there is no value 
in the equity. Smith v. Spears, 22 O. It. 
280. explained and distinguished. 5. B*. was 
entitled. <»n being redeemed, to add to her 
claim the costs of the sale proceedings up 
to but not including nor beyond the convey
ance to I).. and (following Harvey v. Teb- 
butt, 1 J. & W. 107) the costs of the action

1048
so far as it was for redemption only. |>ut 
she should pay the plaintiit the eus 
casioned to him by her resisting the claim to 
redeem, to Is- set off; and the mortgagee 
should pay the costs of the plaintiff noil of 
B. Winters v. McKinistery, 22 On \ j 1 : ; 
23 Occ. N. 54, 14 Man. I» It. 2tH

Interest on Interest — Accruing after
Maturity of Principal—Construction 
i'ieo.1—A mortgage contained the following 
proviso: “Provided this mortgage to lie void 
on payment of $5,000 with interest from tin- 
date hereof at the rate of 8 per com p.-r 
annum as follows: The said principal <11111 
at the expiration of one year from the date 
hereof, and the interest at the rate afore
said on the principal money from tim.. to 

1 time remaining unpaid until the wind.- 0:
I same is satisfied, and as well after as before 
I maturity thereof, quarterly on each and every 
i 12th day of November, February. May, and 
1 August "hereafter, the first of such payments 

of interest to lx- due and made on the 12th 
day of November next ; it being agreed and 
understood that in the event of said interest 
not being punctually paid, tbe amount .>•' 
same shall bear interest at the said rate from 
the date of its maturity until paid in like 
manner ns if it were part of the principal, 
but this proviso shall not entitle the said 
mortgagor to any extension of time for pay
ment of the interest on the said principal 
sum beyond the date hereinbefore provided 

j for payment of the same :*’•—Held, that the 
proviso, taken as a whole, did not entitle 

! plaintiffs to any interest upon interest which 
accrued after maturity of the principal money 

: It is clearly deducible from the authorities 
j that, where a claim is made to convert in- 
I terest into capital, the intention of the par 
I ties should he indicated by clear and unam

biguous language, and. no such intention was 
i indicated in this case, except as to interest 
I accruing during one year. See St. John v.

llvkert. 10 8. C. R. 278. at p. 288; Blvthe- 
; wood, 4th ed.. vol. 3. p. 805. and precedent 
j p. 1181 ; Am. and Eng. Eucyc. of Law, 2nd 

ed„ vol. 16, n. 1073: Coote on Mortgages,
! 7th ed„ p. 1181. Appeal allowed with costs. 
! and the report amended by striking out all 

allowances for interest on interest which has 
j accrued since maturity of principal. In- 
I perial Trusts Co. v. Netr York Security and 

Trust Co.. R O. W. R. 213. 10 O. L. R. 28».

Notice — Sufficiency — Service—Person* 
Entitled — Agent—Registration—Sfflfafre.l 
—A notice of sale under the power in a 
mortgage was addressed to the mortgagor, 
then resident abroad, G. A. M. (as his agent 1. 
K. M. and W. M.. J. M. and J. A., and <ai- 
“I. C. W„ hereby give you notice." etc. It 
was dated, and signed by the solicitor for 
the mortgagee:—Held, that on its face it was 

! a sufficient notice:—-Held, that service of it 
! was effective where made upon and accepted 

bv G. A. M.. who acted generally ns agent of 
I the mortgagor, who was abroad, and who re- 
I celved the notice from G. A. M. and never 
' made any objection to it. J. M. and J. A.
! were subsequent mortgagees who had assign el 
I their mortgages to G. A. M.. who accepted 

service of it for them, saying in Ins accept
ance that he wax the assign*-»- of their mort- 

I gages. The assignment to him was not re- 
1 gistered :—-Held, that J. M. and J. A. were 
! not entitled to notice. The notice was not 

served upon E. M. and W. M„ bat the evi- 
1 dence shewed that their mortgage was paw
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and satisfied :—Held, that they were not en
titled to notice :—Held, also, that the notice 
was a good notice to <i. A. M. in respect to 
all daims that he might have or profess to 
have in the matter :—Held, lastly, that, ow
ing to the provisions of s. 8 of 03 V. c. 19, 
the provisions of s.-s. .1 of ti of 02 V. (2) 

lu, providing for registration of notice of 
sale, did not apply to this case; here the sale 
was “ effected " .prior to the 1st January, 
1900, and the conveyance when drawn would 
ho “ in pursuance " of that sale. Fenwick 
v. H hitwom. 21 Occ. N. 122, 1 O. L. It. 24.

Payment- Agent of Mortgagee Advancing 
Muncy to Make up Intercut Unpaid—Dual 
Character of Agent—Question whether Ad
vance Made on Behalf of Bernons Liable for 
Interi st. \ —Plaintiff, residing in Ireland, was 
first mortgagee of a property upon which de
fendant held a second mortgage. Mr. Frank 
Cayley acted as agent for plaintiff in invest
ing her money in a first mortgage upon this 
property. He also acted as agent for the 
owners of the equity of redemption in collect
ing the rentals of the property until July, 
1!*o4. Since that time he collected these 
rentals as agent for plaintiff, qua mortgagee 
in possession. The rentals received having 
proved insufficient, after satisfying such 
charges upon them as taxes, outlays for re
pairs. etc., to pay plaintiff’s interest in full. 
Mr. Cayley from time to time advanced out 
of his own moneys, the sum required to make 
up the deficiency. Thus he remitted to plain
tiff half-yearly the full amount of the inter
est accrued upon her mortgage during the 
previous six months. Plaintiff asserted that 
this amount was still due and owing ns ar
rears of interest upon her mortgage ; defen
dant insisted that Mr. Cayley’s payments 
satisfied and extinguished plaintiff’s claim 
for interest, and that only the principal 
moneys were outstanding : — Held, that the 
advances made by Mr. Cayley were never 
intended to be payments in satisfaction of 
plaintiff’s claim for interest upon her mort
gage, or to discharge the mortgaged premises 
therefrom. The facts do not bring the pre
sent case within Williamson v. Goold, 1 Ring. 
171, and Carroll v. Goold, ib. 190. so much 
relied on by Mr. Denton. There the circum
stances pointed clearly to payment in satis
faction being intended by the person who 
made it. Simpson v. Eggington, 10 Ex. 840. 
followed. Appeal allowed with costs here and 
below. Qlascott V. Cameron, 0 O. W. It. 2(1, 
10 O. L. R. 399.

Payment into Court of Surplus—Com
peting Claimants of Fund—Costs.]—A mort
gage sale under power yielded a surplus of 
*320.29. out of which the mortgagee applied 
to pay into Court $240.89. being the amount 
of a judgment against the mort -or, which 
the judgment creditor sought In lit to have 
paid out of the surplus as against the owner 
of the equity of redemption in the mortgage : 
- Held, that, on the mortgagee paying into 
Court the whole surplus, less the costs of his 
appearance and application, his name should 
be struck out of the suit. Boyne v. Robin
son. 25 Occ. N. 75, 3 N. B. Eq. 57.

Payment of Arrears—Acceleration.]— 
Tlie effect of the acceleration clause, No. 10. 
schedule R, of the Act respecting Short 
forms of Mortgages. R. 8. O. 1897 c. 126, 
18 ,() give a right in every case to the mort
gagor. his heirs and assigns, to pay all ar
rears and lawful charges, and the mortgagee

has then no right to take further proceedings, 
except when a judgment has been recovered. 
The plaintiff, as assignee of the mortgagor, 
was entitled to restrain proceedings under 
the power of sale in the mortgage, upon pay
ment of arrears of interest and costs, the 
principal not being due except under the ac
celeration clause. Robertson v. Hetheringtou, 
8 C. L. T. Occ. N. 141, distinguished. Todd 
v. Linklater. 21 Occ. X. 184, 1 O. L. R. 103.

Pretended Sale - Fraud —• Purchasers 
for Value without Notice — Knowledge of 
Agent — Redemption — Acts of Parties to 
Fraud—Damage by.] — On an appeal from 
the judgment of Meredith, C.J., 2 O. L. R. 
134, 21 Occ. X. 438:—Held, that th.- defen
dant D. was not personally liable, as lie com
mitted no wrong in taking the assignment 
of the mortgage, and in exercising the power 
of sale wrought uo change in the plaintiffs’ 
rights, as the property in the hands of 17., 
the purchaser, who became trustee for R., 
was redeemable unaffected by the sale. Rut 
the defendant II. was personally liable, as 
he was possessed of the legal title and had 
the legal power and control, and it was his 
sale and his act that prejudiced the plaintiff. 
Judgment below varied. Smith v. Hunt, 22 
< w-c. N. 421*. 4 O. L. It. 053. 1 O. W. R. 598. 
7W.

Purchase Money — Default—Deficiency 
—Money in Court—Payment out. Campbell 
v. Croit, 6 O. W. B. 1*33.

Sale on Credit not Carried Out—Re
moval of Building from Land—Inability to 
Rcronrey Property in Original Condition— 
Liability of Mortgagee to Account for Price, 
though not Paid — Possession — Rents and 
Profits.]—Action on a covenant by defend
ant for the payment of $700 nod interest, 
contained in a chattel mortgage from him to 
plaintiff. Defendant sets up in answer to 
plaintiff’s claim that the chattel mortgage 
was given collateral security to a mort 
gage on a cheese factory and the land on 
which it stood, which he had given to plain
tiff. and on which there remained due the 
$700 secured by the chattel mortgage; that 
plaintiff took possession of the property 
covered by both mortgages and sold it on 7th 
August, 1902,'under the power of sale, which 
the mortgages contained, to Alvin \V. Mit
chell, for $750; that Mitchell subsequently 
sold the property for $1.000; that the ma
chinery contained in the factory was immedi- 
ately removed by Mitchell or lii< grantee ; 
that the factory was dismantled by Mitchell, 
and “removed piecemeal several miles from 
the original location and that plaintiff, by 
these "dealings with the mortgaged property, 
"was estopped from proceeding with an ac
tion on the covenant.” Mitchell never com
pleted the purchase nor paid anything on ac
count of either purchase money or interest, 
and the factory remained closed and unused 
until it was taken down : — Held, in an 
alteration of the character or condition of 
the mortgaged estate, where the mortgagee 
was in a position to reconvey the whole of 
ill" land itself, that there was no good rea
son why he should not he entitled to recover 

I the mortgage money after deducting from it 
what may bo sufficient to compensate the 
mortgagor for the injury done to the mort
gaged property by the wrongful net or de
fault. Reference to Munson v. Hauss, 22 Gr. 

i 279:—Held, that plaintiff was bound to ac
count for the whole of the purchase price
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which was to have lievn paid by Mitchell, 
l'laintiff was not entitled, according tc the 
terms of the powers, to sell on credit, but 
a sale made by a mortgagee on credit, if a 
real sale, is, according to the decided cases, 
a valid exercise, of the power, if the mort
gagee stands ready to account to the mort
gagor for the price as so much money re
ceived by him in cash : Tburlaw v. Mackesun, 
1.. It. -1 tj. It. U7. Judgment should be entered 
1er plaintiff for the mort gate bonj and in 
terest (including the costs of exercising the 
power of sale, which could be taxed if de
fendant so desired), less the amount of Mit
chell's purchase money ($750), treating it 
as a sum received on 7th August, 1902.

Sale under Judgment — Purchase by a 
defendant—Vesting orders—Rescission—Re
ference as to title and accounts—Agreement 
— Ascertainment of amount due — Costs. 
Campbell V. Croil, 3 O. W. R. 862.

Service of Notice- Fraudulent Scheme— 
Exchange—Notice by Solicitor's Knowledge.] 
—In April, 1900, plaintiff mortgaged land to 
defendant McK. to secure $140 and interest ; 
the whole to become due in the following De
cember. The mortgage provided for sale on 
one month's notice, after one month's de
fault. Shortly after the mortgage was made, 
plaintiff paid McK. $2.50 for interest. In 
January, 1901. plaintiff left the province, 
and returned in August, 1901. Until two 
weeks before leaving, plaintiff lived on the 
mortgaged land. Shortly after ) 'lintiff left, 
his brother paid McK. $32 on the mortgage. 
About 25th February, 1001, McK. took pro
ceedings to sell under the power of sale; a 
notice of intention to sell was fastened to 
the door of the house on the property, but 
not served on plaintiff personally. The pro
perty was advertised for sale by auction on 
9th April, 1901. Before the sale McK. ar
ranged with D. to bid as if for himself, but 
in reality for McK. 1). bid, and the property 
was knocked down to him. A deed, purport
ing to be in pursuance of the power of sale, 
was executed by McK. to D.. for the ex
pressed consideration of $195, and a quit 
claim deed by I>. to McK.'a wife, for the ex
pressed consideration of $200. McK. paid 
for the drawing of l*-tli deeds; I». was paid 
$5. but otherwise no money was paid by or 
to him. Afterwards an exchange of proper
ties was effected with one B., McK.'a wife 
executing a quit claim of the plaintiff's land 
in favour of B. :—Held, that the pretended 
sale to D. and the deed by I). to McK.’s wife 
were in pursuance of a fraudulent scheme 
by McK. to become the owner of plaintiff's 
land for much less than it was worth.
and the enle was declared rohL 2. That tie- 
service of the notice of sale was good. 3. It 
was contended that B. had notice of the fraud 
by having employed the same solicitor who 
bad eondw ted ' he sale proceeding! Hi Id, 
that there was no presumption that the so
licitor would communicate his knowledge to 
D., as It would he against bis interest to tell. 
4. The f’i- i the! on the day <>f the alleged 
mortgaged sale. B. found that the mortgagee 
or his wife claimed to absolutely own the 
land, was notice enough to put B. on inquiry. 
As she did not make such inquiry, she could 
not avail herself of her ignorance. The best 
position she could hold was that of an as
signee of the mortgage. 5. A power of ■«,r 
could not he exercised by an exchange of the 
land Instead ef by a eale for a price. Smith
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V. Spears, 22 O. It. 286, dissented from, 
li inter» v. McKinisti\y, 22 Occ. N. 21'}.

Short Forme Act—Sale without Xnttrg.] 
—The insertion of the word ** calendar " b. 
fore the word " mouth " in the words given m 
column one, number 13, of the second schedule 
to the Short Forms Act, R. S. M. 1002 157,
does not prevent the mortgagee gettiuu tb« 
benefit of the wording of the corresponding 
long form, and, where the words of the short 
form above referred to were followed by the 
words “ Should default be made for two 
mouths n sale or lease may be made hereunder 
without notice:"—Held, that these words wen- 
effectual to enable the mortgagee to make a 
valid sale and conveyance of the whole estate 
mortgaged, without giving any notice what
ever of his Intention to do so. In re Cutter, 
23 Occ. N. 289, 14 Man. L. R. 485.

Surplus Proceeds--Distribution Priori
ties—Receiver—Second mortgagee—Claim of 
receiver—Reference—Report—Order of Judge 
— Res judicata — Estoppel. Jlilloy y. U. 
Clive, B O. VV. It. 799, 0 U. W. R. 8UU.

Tender of Mortgage Money — /’luce
and Time of.J—The defendants under u power 
of sale in a mortgage advertised a sale of 
lands near Kincardine, to take plaee there 
on the 19th January. On the 17th January, 
at eleven a.m., the mortgagor telegraphed to 
the defendants at Toronto asking amount re
quired to pay mortgage, to which the defend 
ants telegraphed a reply. At ten a.m. on the 
19th January the defendants received at 
Toronto lli- amount named but, in accord- 
ance with their office procedure, th" accoun
tant was not aware of this till about eleven 
a.m., when, knowing the property was up for 
sale, lie telegraphed and telephoned the fact 
to Kincardine. The sale had, however, been 

•made a few minutes before to the plaintiff. 
The defendants then returned the money to 
the mortgagor:—Held, that the plaintiff was 
entitled to specific performance, for the mort
gagor had not tendered the amount at such a 
reasonable time before the sale as to make it 
obligatory to receive it as payment, tjenlles 
v. Canada Permanent and Ivcaters Canada 
Mortgage Corporation, 21 Occ. N. 143, 32 0. 
It 428.

VIII. Subsequent Ihcumbbanves.

Collateral Security—Release lUtchorge 
of Mortgage—Rights of Second Mortgagee- 
Principal and Surety—Priorities. 1—A mort
gage, made to the plaintiffs, by a married 
woman, whose husband was a part>, but did 
not join il the covenants, was given as colla
teral security for the payment of certain 
promissory notes made by the husband and 
wife to secure the husband’s indebtedness. 
Further liabilities were incurred by the bus- 
band and payments made on account, and sub
sequently the whole indebtedness was ad
justed, the plaintiffs taking the notes of ne 
husband alone, maturing at several future 
dates, in substitution of th* original notes, 
which the plaintiffs agreed to cancel and 
deliver up :—Held, that the effect of w®at 
took place was to extinguish the liability on 
the notes secured by the mortgage, and there
fore the mortgage itself given as collateral 
security therefor, and which enured to tne 
benefit of the holders of a second mortgage
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also given by the husband and wife, and 
that the rights su acquired were not affected 
by an agreement subsequently entered into 
between the wife and the plaintiffs that the 
plaintiffs' mortgage should be considered as 
still subsisting. Waterous Engine Work» Co. 
v Livingston. 24 Occ. N. 338, 7 O. L. It. 740, 
3 ü. W. It. 07U.

Execution Creditors — Sale—Surplus— 
Collateral Security.] — Execution creditors, 
though they probably cannot sell under their 
writs the interest of their execution debtor 
it. hind subject to more than one mortgage 
made bv him, are nevertheless incumbrancers 
upon that interest, and upon the proceeds 
thereof in the event of a sale of the laud by a 
mortgagee, and entitled to payment thereout 
according to priority. A mortgagee who sells 
the land and pays off an incumbrancer who 
holds, to his knowledge, collateral security, 
must take over that collateral security for the 
benefit of execution creditors, and is liable to 
ti a for the value thereof if he fails to do so. 
.lodgment of a Divisional Court, 31 O. It. 552, 

Occ. N. ii<>, affirmed ; Macleunun J.A., dis
senting. Clover v. Southern Loan ami Sav
ings Co.. 21 Occ. N. 105, 1 O. L. It. 50.

Priorities — Payment by Sale of Other 
Property — Improvements — Security.] — 
Action for a declaration of hypothec of im
movables. The defendant moved for security 
that the immovables should In? sold for an 
amount sufficient to pay him the whole of his 
claim, which lu alleged wan prior i<> the 
claim of the plaintiff, and that his hypothec 
was also prior. The plaintiff replied that the 
defendant had been paid his privileged or prior 
claim by the sale of other Immovables hypo* 
theca ted for the aune debt. Hie defendant 
rejoined that he had not been paid his entire 
debt, and that a certain sum received by him 
had been expended in improvements on the 
property. The plaintiff denied the improve
ments, and alleged that, in any event, they 
w.off-set by the rents and profils. Finally. 
i1 fendant denied the off-set :—Held, that 
ti. 'lefendant hud not proved his improve- 
mn: that he had received from the sale of
the tlier immovables a sum exceeding his 
claim; that his debt was therefore extin-

Kished, and he was not entitled to security. 
"jardins v. Bastien, 4 Q. I*. It. 204.

R«nta and Profits—Collateral Indebted
ness-Appropriation of Receipts.]—A mort
gagee, in receipt of the rents and profits of 

mortgaged premises, from time to time 
sold goods to the mortgagor, and the latter 
upon a settlement of accounts assented to the 
receipts being applied first in payment of the 
account for goods sold Held, that nil in
cumbrancer whose rights accrued after the 
settlement could not complain of this, and 
was not entitled to take the position that the 
rents and profits necessarily and irrevocably 
reduced the mortgage debt as they were re- 
f X"1; V.'1''"'1 *• S«/!or, 21 Occ. X. 221, 
1 0. L R. 468.

IX. Other Cases.

Account—Payments by Mortgagees—Re- 
feme o/ Claim — Improvements — Solicitor— 
negotiation of Sale — Commission.]-—Mort
gages of land, the mortgage being in default, 
made an agreement for sale to C.( who paid

nothing, but entered into possession and made 
improvements, and in order to do so borrowed 

, money from N., and assigned to N. liis agree
ment from the mortgagees ; the agreement 
and the assignment were registered. The 
mortgagees found another pu chaser, and paid 
N. a sum of money for a release of his claim : 
—Held, that upon an accounting by .the mort
gagees, at the suit of the mortgagors, on the 
basis of the second sale, the mortgagees were 

| entitled to credit for the money paid to N. : 
—Held, also, that they were entitled to credit 
for a small sum paid to their solicitor for 

' negotiating the second sale—a service which 
comes within the scope of the professional 
duties aud employment of a solicitor. Laics 

1 v. Toronto Central Trusts Corporation, 24 
Occ. X. 395, 8 O. L. It. 522, 3 O. W. K. 
034. 4 O. W. It. 104.

Action—Judgment — Subsequent Settle
ment—Failure to Carrg Out—Account—New 
liai, Rafonne*.] -A motion by the plaintiff 
in a mortgage action for an order for a new 
day aud a new account, and to change the 
relief sought from sale to foreclosure, was 

, opnosed on the ground of an agreement for a 
1 compromise after judgment under which 

money hud been paid to the plaintiff, the 
mortgagee :—Held, that if the defendant mort
gagor had made default in payments according 
to the agreement, the unmodified burden of 
the mortgage existed and was enforceable. 
Such au arrangement should be investigated 
in the Master’s office, and not by independent 

! litigation. The matter bus passed into judg
ment. and the only matter between the con- 

' testants was one of account—how much was 
1 due aud payable In respect of the mortgage, 

having regard to the arrangement manifested 
; in the correspondence and dealings subsequent 

i" the Master's report, it waa foreign to the 
policy of the Judicature Act to contemplate 

I new litigation in such a case as this : s. 57,
I s.-s. 12. McCollum v. Caston, 21 Occ. N. 189, 
1 235. 1 O. L. R. 240.

Advances for Building — Mechanics’ 
lieu Priority Subrogation — Agreement to 
postpone. Colonial Investment and Loan Co. 
v. J/ct’rimmon, 5 O. W. R. 315.

Building on Adjacent Lot Projecting
on Mortgaged Land Reformation—Con
struction—General words—Short Forms Act 

i —Description—Plan—Title—Registry laws— 
i Appeal—Costs. Fraser v. Mutehmor, 4 O. W. 
i R. 290.

Chattel Mortgage — Mortgage on Lands 
[ as Additional Seeuntg — Appropriation of 
I Coods bg Mortgagee—Statute of Limitations 

—Power of Sale—*• Proceeding."] — A mort- 
i gage on lands was given as additional security 
I for the amount secured by a chattel mort

gage. On default in payment, a warrant was 
issued under the chattel mortgage, and the 
goods were seised and taken out of the mort
gagor's possession. Although a form of sale 
was gone through, no sale actually took place, 
but the goods were taken iiossossion of by 
the mortgagee and appropriated fo his own 
use. More than 10 years afterwards, the 
mortgagor’s possession of the land not having 
been in any way interfered with, an assignee 
of the mortgagee attempted to exercise the 
power of sale in the mortgage of the lands :— 
Held, that the intended sale was a “ proceed
ing ” within the meaning of s. 23 of R. S.
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O. 1897 c. 133. which the aeeignee wan pre
cluded from taking, under that section, after 
10 years. The mortgagee of the chattels, 
having appropriated them to his own use, and 
being unable to restore them in proper plight, 
could not enforce payment of the mortgage 
debt. McDonald v. Grundy, 24 Occ. N. 356. 
s O. L. H 113. 3 O. W. U. 731.

Costs—Excessive Demand—Tenthr.J—De
manding much more than is afterwards found 
to have been due Is not such misconduct on 
the part of a mortgagee as will deprive him 
of his costs. To relieve the mortgagor from 
liability to costs he must make an uncondi
tional tender of the amount actually «lue. 
Daigneau v. Dagcnais, 23 Occ. N. 90, 5 O. L. 
R. 265.

Costs of Mortgagee Unnecessary pro
ceedings — Tender — Waiver. Middleton v. 
Scott. 4 U. L. H. 450, 1 O. W. It. 530. 032.

Covenant—Release — Right of Way— 
Action on by mortgagee after releaaej— Further 
evidence. He Thurcsson, McKentie v. 
Thun taon. 3 O. L. R. 271, 1 O. W. h 4, 437.

Covenant against Incumbrances —
Breach— Damages — Costs - Payment into 
Court. Dixon v. Wild, 2 O. W. It. 105.

Enforcement—Defence of payment—Re- j 
ference — Scope of—Specific performance of I 
agreement—Parties—Evidence of statements 
made by deceased person — Inadmissibility— : 
Reversing findings of Master — Burden of j 
proof. Lemon v. Lemon, 3 O. W. It. 734.

Equitable Mortgage Mining Liases— 
Priorities—Judgment Creditor—Sheriff's Sale 
—Purchaser—Notice.] — A company iucor- I 
do rated under the laws of the State of New 
York executed iti New York a mortgage of | 
lands in New Brunswick, and of minerals , 
therein, while the title to the latter was in ; 
the Crown, tic Ian of New York, unlike that 
of this province, not reserving minerals to the 
State. Mining leases subsequently were issued 1 
by the Crown to the company. A judgment ! 
creditor of the company, with notice of the 
mortgage, purchased the leases at a sheriffs 
sale, under an execution upon his judgment, j 
and paid to the Crown rent overdue upon the 1 
same, whereupon new leases were issued in 
his own name, the Crown having no know
ledge of the mortgage :—Held, that the new j 
leases were subject to the mortgage. Semble, 
that the title of the judgment creditor would i 
have been postponed to that of the mortgagee, i 
though he had been a purohaeer without 
notice of the mortgage. Continental Trusts , 
Co. v. Mineral Products Co., 25 Occ. N. 67, 1

Loan Association- Collateral Security— 
Advance of Maturing Shares—Ily-lair Chang
ing Mode of Payment—Covenant.]—Where a 
mortgage of real estate by a member of a loan ! 
association incorporated under R. S. O. 1887 ! 
c. 169, executed to secure collaterally an ad- | 
vance to him of the amount of the maturity ; 
value of certain of his shares in the associa- i 
lion, contained a covenant by the mortgagor 
that the monthly payments would lie made | 
according to Ilie by-laws of ill-- iisso.'intion 
until the shares should have matured, and 
also that he would make the several payments 
provided by the by-laws for the time being
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with respect to shares and the payment there
of :—Held, that the association had power, by 
by-law passed subsequent to the execution of 
the mortgage, to change the mode of payment, 
which, according to the mortgage, was by fixed 
monthly instalments, to n provision by wbicb 
when the shares matured the mortgage should 
be released. Williams v. Dominion Permanent 
Loan Co., 1 O. L. R. 532.

Mortgagee Dealing with Property
Power to Reconvey—Action on <'armant— 
Right of Way. 1—A mortgagee, being com
pellable under his mortgage to discharge at 
any time any portion of the land described iu 
it, having not less than 20 feet frontage, upon 
payment of a certain sum per foot frontage, 
not only discharged a certain portion of the 
land upon payment of a certain sum, but also 
assented to a right of way across the whole 
of the property, which right of way had been 
granted by the owners of the equity of re
demption to the purchaser of a portion of the 
mortgaged lands, and released I lie right of way 
from his mortgage : — Held, that the mort
gagee having debarred herself front restoring 
the estate covered by the mortgage, unaltered 
m character and quantity, in a mai i < r un 
authorized by the terms of the mortgage 
owing to the right of way, an assignee of the 
mortgage could not claim under the covenant 
therein in an administrât! »n of the mortga
gor’s estate. It is proper, however, in such a 
case that the mortgagee claiming under tin- 
covenant should have an opportunity within a 
limited time to put himself in a position to 
restore the estate upon payment <>f the mort
gage money, and so twenty days were til- 
lowed for that purpose. In re Thurman, 
McKenzie v. Thuresson, 22 Occ. N. 31, .'I 0. 
L. R. 271.

Mortgagee In Possession Statute of
Limitations—Payment by rents and profits— 
Account—Reference. Chambers v. McCmbt,
1 O. W. R. 669.

Payment—Credit—Set-off—Agreement 
Death of mortgagee-—Sale by administrator» 
tinder power—Proof against administrators— 
Corroboration—Statute of Limitations—Ac
count. Mooney v. Provincial Trust Co., 3 0. 
W. R. 887.

Payment -Evidence—Admissibility— Con
tract—Specific performance—Credit f--r sum 
paid—Burden of proof—Scope of reference. 
Lemon v. Lemon, 5 O. W. R. 30.

Payment of Instalment — Subsequent
advance — Special agreement — Effect of— 
Costs. Griffiths v. Mackenzie. 3 O. W. K. 
777.

Proposal for Mortgage Liability for 
Expenses—Agreement—Solicitor's Costs —ft* 
penses of Appraisement — Commission 
Agent.]—The defendant applied to the plain- 
tiffs for a loan on mortgage, but the loan was
not completed through no fault of the plain
tiffs. They sued the defendant fur solicitor* 
costs, costs of appraisement, anil brokerage 
at 1 per cent, on the sum they were ready 
to advance, and they relied on the following 
clause in the written proposal made to them 
“ If the loan for any cause should not w 
completed, I agree to pay all expenses in
curred Held, a* to the solicitor a coate 
expenses of appraisement, the charges bet g 
reasonable, and being for services rendered
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ttic defendant ut hit» request, that the plain
tiffs were entitled to recover, but na to the 
lieui of commission at 1 per cent, on the 
L-ross amount of the loan, that this could not 
be properly included under the word “ ex
penses," because the money was not earned, 
and the plaintiffs would not be legally justi
fied in paying it unless it were an expense 
properly incurred ; the brokerage or commis
sion. under the circumstances of the case, 
being only payable on completion of the loan 
to ilie plaintiff's agents. British Columbia 
Provincial Loan Assn. v. Charnock, 22 Occ. 
N. 155

Rectification — Limitation of Actions — 
Liai Property Limitation Act—Interest.] — 
In 1882 the defendant mortgaged land to the 
plaintiffs to secure a loan. The plaintiffs 
asserted that it was intended by both parties 
that the mortgage should include the outer 
two miles as well as the inner two miles of 
lots 18 and 19, and that the outer lots were 
omitted by mutual mistake:—Held, on the 
evidence, mat the mortgage deed should be 
rectified. Tue defendant paid interest up to 
the 25th November, 1883. In 1885 the de
fendant wrote to the plaintiffs asking for a 
discharge of part of the outer two miles which 
had been taken for a railway, and the plain
tiffs executed the discharge and received pay
ment of compensation from the railway com
pany. The defendant left the laud in 1892, 
and his brother-in-law afterwards cut buy 
upon It. The defendant paid no taxes since 
1887. The plaintiffs paid all tuxes from that 
year :—Held, that the Real Property Limita
tion Act did not begin to run in the defend
ant’s favour till 188u, apd did not continue 
to run after he abandoned the land in 1892 ; 
he thus had no more than 8 years of adverse 
possession, 'ahe principal became due in 
May, 188-1. The contract to pay interest 
then ceased, and interest thereafter was re
coverable only as damages, at the statutory 
rate, and for only »> years before action. The 
statutory rate would be ti per cent, up to 7th 
July, 1900, and 5 per cent, since : 03 «& 04 V. 
e. 29 IÜ.J. Judgment for rectification and 
foreclosure in default of payment ; no per
sonal order for payment, as the statute had 
burred the remedy on the covenant. British 
( anadian Loan Co. v. Funner, 24 Occ. N.
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I. Arbitration.

Limitation of Actions — Mundamus.] 
—The limitation of one year prescribed b\ 
s. 244 of the Municipal Clauses Act for com
mencing actions against a municipality, ap
plies to mandamus proceedings to eoni|>el a 
municipality to appoint an arbitrator to de
termine the amount of compensation for land 
taken for road purposes. It'wina v. District 
of Mission, 21 Occ. N. 398, 7 B. C. R. 511.

II. Bonus.

By-law — Promotion of Manufactures— 
Removal of Industry *•Already Established " 
—Motion to Quash Registered By-law—De
lay.]—By s. 9 of the Municipal Amendment 
Act. 1900, a new sub-section, 12, is added 
to s. 591 of the Municipal Act, R. S. O. 
1897 c. 223, which new section provides that 
councils of municipalities may pass by-laws 
for granting aid by way of bonus for the 
promotion of manufactures within the limits 
of the municipality, but (e) “no by-law shall 
be passed by a municipality for granting a 
bonus to secure the removal of an industry 
already established elsewhere in the pro
vince :—Held, that by-laws of a town grant
ing aid to persons who were carrying on a 
manufacturing business in a village, and who, 
as the by-law recited, were about to remove 
their plant and machinery and carry on the 
same business in the town, were illegal under 
cl. (e), notwithstanding that these persons 
had determined, before negotiating with the 
town, to remove their business from the vil
lage at all events, and to such other place ns 
should offer the largest inducement. The 
by-laws were quashed upon an application 
made within three months after they were 
registered, and noarly three months after 
they wore passed, notwithstanding that the 
industry had been in the meantime establish
ed in the town and the money paid over
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to the manufacturers. Iti re Village of Murk- 
ham and Town uf Aurora, 22 Occ. N. 205. 
3 O. L. It. dUO, 1 O. W. It. 280.

Interest — Illegal Payment—Liability of 
i'ouneillors—Arbitration and Award.] — In 
the year 1800, by special Act, an agreement 
In-tween the cor|>oration of a town and a 
company was confirmed, by which on comple
tion of certain works the company were to 
be paid a bonus. The works were proceeded 
with, hot alterations became necessary, and 
a new agreement was entered into, in ac
cordance with which the works were com
pleted in January, 10UU. In April of that 
year another special Act was obtained author
izing the payment of the bonus notwithstand
ing the alterations, nothing living said as to 
interest. The bonus was thereupon paid, 
and the company claimed payment of interest 
on the amount from the date of completion 
of the works. After some negotiation, the 
town and the company agreed to obtain the 
opinion of counsel, who. on an incomplete 
(as was found) statement of facts, advised 
the payment of the claim, and payment was 
made in spite of the protest of the plain
tiff:—Held, in an action by the plaintiff on 
behalf of himself and all other ratepayers, 
that there was no right to interest ; that the 
payment was illegal and a breach of trust; 
that there had not lieen an award by an 
arbitrator but merely an expression of opin
ion, which was no protection, and that the 
councillors who and authorized the payment, 
and the company who had received it, were 
liound to make good the amount to the cor
poration. which was made a party to the 
action to receive payment. Semble, that 
the council of a municipal corporation may 
lier ha ps refer to arbitration a question of 
fact falling within their ordinary adminis
trative duties, but cannot refer a question 
of law. Patehell v. Raike», 24 Occ. N. 21*2, 
7 O. L. K. 470, 3 O. W. It. 487.

Manufacturing Corporation — By-law 
Closing Part of Tlightcay—Private Interest 
—Bonus Clauses of Municipal Act—Re^m-ing 
Width of Street—Rights of O ,.vr« Pur
chasing According to Plan.] — A municipal 
corporation passed a by-law to redutv width 
of a street and conveyed to a manufacturing 
corporation the part taken from the street 
as a bonus. There was no contract between 
the manufacturing and municipal corpora
tions that the manufacturing corporation 
should employ additional men nor enlarge 
their plant :—Held, that this fact alone did 
not invalidate the l>tv-law nor prow that the 
by-law was passed in interests of a private 
corpora‘ion and not in the interests of the 
public. The plaintiff purchased lands on the 
street in question according to a registered 
plan :—Held, that the fact that the registered 
plan shewed the street to be HO feet in 
width did not prevent the municipality pass
ing a by-law to reduce its width to fid feet. 
In re Inglis and City of Toronto, 5 O. W. R. 
480, U O. L. R. 882.

Personal Interest of Councillors —
Necessity for By-law—Approval—Limitation 
of Actions.—Municipal Code.]—No member of 
a council can take part in the discussion of 
any question in which he has a personnl in
terest. 2. The aid to a factory must lie 
granted, not by a simple resolution, but by 
a by-law approved by the municipal electors
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and the Lieutenant-Cloveruor in council. 
The prescription enacted by art. 708. At. (j.i 
does not apply to regular notion.-, in the 
Suiterior Court, but only to proceedings taken 
under the code. Beauregard v. I alum .,/ 
Bou ton Pulls, Q. It. 24 S. C. 474.

Res Judicata—Construction of Aqueduct 
— Exclusive Privilege—Monopoly.]- aa
action brought to recover a bonus of $2.1* W 
voted for the construction of an aqueduct, 
a municipal corporation cannot plead mat
ters which it has already invoked and which 
have been pronounced against in an action 
which has been finally dismissed by the 
Supreme Court of Canada, and which was 
instituted by such corporation to set aside 
the contract in pursuance of which the lx mu.' 
was voted. 2. A municipal corporation may 
pass a by-law granting a bonus to persons 
who undertake to construct an aqueduct with
in tlie limits of the municipality A mun 
cipal corporation, by virtue <.f art. (KÎ7, C. 
M., may grant an exclusive privilege for nut 
more than 25 years to persons who undertake 
to construct un aqueduct within the limits of 
the municipality. Such privilege, if it is 
limited to the exclusive right to lay pipes in 
the streets, is not unconstitutional and does 
not constitute an illegal monopoly. 4. Even 
if the terms in which such privilege has been 
granted are of such a nature as to extend 
this privilege to a period exceeding 25 years, 
that would not make the contract and by-law 
totally void, and the bonus granted by such 
contract and by-law for the construction and 
working of the aqueduct cau always be claim
ed. LarivRre v. Town of Richmond, l}. L 
21 8. ('. 37.

III. liOUNbABIES.

Assessment of Island—Shore or Coast
Line. )—I tola or Eagle Island is within the 
boundaries of the municipality of North Van
couver. The meaning of “ coast " line and 
'* shore ” line considered. Mowat v. -l/«»j- 
cipaUty of North Vancouver, 0 R. (\ R. 205.

Charter - Title to fisheries.]— By its 
charter the city of 8t. John is granted “ ill 
the lands and waters thereto adjoining or 
running in, by, or through the same” within 
defined Imundanes, including a course at low 
water mark: “ns well the land as the water, 
and the land covered with water within said 
iHiundaries." The fisheries between high and 
low water mark of the harbour are deelnred 
by the charter to lie for the sole use of the 
inhabitants, but by Act of Assembly they are 
directed to lie annually sold by the city:— 
Held, that where the city is bounded by low 
water mark it has not n title to sell the 
right of fishing beyond such mark, though 
within the harbour. City of St. John v. 
Wilson, 22 Occ. N. 20!', 2 N. B. Bq. Reps. 
308.

IV. Bridges.

Non-repair — Judgment for Damage»- 
Contrihution by Ratepayers—'Assessment.]
A municipal corporation cannot, under arts. 
1027 ei seq.. C. M.. levy by way of assess
ment from the ratepayers liable for the main
tenance of a bridge the amount which snen 
corjKirntion has been condemned to pay ny
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a judgment against tbe corporation for dam
ages arising from au accident which happened 
by reason of the bridge being out of repair. 
Such a debt, resulting from a quasi-tort, is 
due severally by all those who are charged 
with tbe maintenance of the bridge, and 
cannot be apportioned among them accord
ing to the extent of their properties and in 
the proportion in which they are liable for 
the work of the bridge. Pinsonnault v. Cor
poration of St. Jacques le Mineur. Q. It. 18 
8. V. 385.

Re-construction — Urgency — lingu
lar Resolutions—Liability for Costr-llorrow- 
my—Li vying ICate.J—The council of a muni
cipality had in July, 181Ki. by a simple re
solution, declared that bridges and roads 
should be at the charges of the municipality, 
and in August, 18115, also by resolution, it 
was decided to re-construct, at the expense 
of the corporation, a certain bridge. The re
construction work having been done, the coun
cil on the 14th October, 181)5, resolved to 
pay the accounts of those who had done it, 
and on the 4th November, 181)5, the mayor 
was authorized to borrow $300 for this pur- 
IHise upon a promissory note, which he did. 
Ou the 7th January, 181 Hi, a by-law was 
passed ordering a levy upon the municipality, 
among other sums, of $310.50 for the cost of 
re-const ruction of this bridge. The resolu
tions of July and August were quashed by 
the Siqierior Court (In a proceeding begun 
on tbe 1st October, 1805, the works being 
thi.i nearly finished), upon the ground that 
the council having jurisdiction over the mat
ter should have proceeded by by-law coming 
into force on the 1st January following ; and 
in the present case, there was nothing in 
the evidence to shew that the bridge was a 
municipal bridge at the charges of all the 
owners or occupants of properties fronting on 
the road of which this bridge formed a part, 
or that it was a part of the works of the 
watercourse which it crossed and at the 
charges of the ratepayers who were liable 
therefor : — Held, Itlnnchet. J.. dissenting, 
that, in adopting the two resolutions of July 
and August, tile corporation had only acted 
in un irregular manner in a matter within 
its jurisdiction ; that having caused to In- 
ptiformed the work of re-construction — 
which was urgent—iu virtue of such resolu
tions, it hud made itself liable to those who 
hud done the work ; and that it could borrow 
money upon a promissory note to pay those 
persous and assess upon the municipality an 
amount sufficient to repay the loan. Cor
poration of \otre-Uame de Itonsecours v. 
Hwettr, Q. K. y g. ». 403.

Undertaking to Repair and Main
tain Bridge t’ontract with ratepayers — 
Enforcement — Remedy by indictment.
/noni/mow v. Township of Yarmouth. 1 O. W.

the behalf of nine interested ratepayers, who 
1 combined to make the necessary deposit, and 

put forward It, one of their number, as 
: applicant. R. duly launched the application, 
! but afterwards gave the resiwmdeuis notice 

of discontinuing it. After the three mouths 
! allowed by the Municipal Act for making 
: such an application had expired, the applica

tion of R. not, however, having been uis- 
1 missed, one of the remaining ratepayers ap- 
. plied to be added or substituted us an appli- 

cunt:—Held, that he should be allowed to 
j continue the proceedings iu R.'s name, on 

the usual terms of indemnifying him against 
: costs. In re Ritz and l illage of Ac to Ham

burg, 22 Occ. N. 410, 1 U. W. It. 574, 800, 4 
O. L. R. 030.

Application to Quash Time for—Re
gistration of by-law. Re McClelland and l il
lage of Sutton, 3 O. W. R. 278.

Application to Quash—Vacation.] — 
j The court has no jurisdiction, during vaca- 
' tion, to hear a petition to annul a by-law 
i of the city of Montreal. Franklin v. City of 

Montreal. 5 (j. P. R. 70.

Billiard Rooms — Licensing powers —
I Provisions as to times for closing—Lord'o 
1 day observance—Constitutional law—Provi

sion as to screens—Discrimination. lie Fish- 
j cr and Village of Carman (Man.), 1 W. L. 

R. 455.

V. Bt-laws.

Applieation to Qnash — Affidavits — 
*°r filing. Re Fox and Town of Owen 

Hoi. d, 3 O. W. R. 054.

Application to Qnash — Countermand 
‘*titution of Another Ratepayer.] — A 

summitry application to quash a municipal 
v was made at the instance and upon

Cattle — Highway—License Pec.]—A by
law passwl by a township council under s. 

I 54(5 12) of R. S. O. 181 (7 e. 223, prohibiting 
I the running at large of cattle, horses, sheep,
; swine, or geese, anil for ini|M>unding those 
I contravening the by-law, was amended by a 

by-law subsequently passed, whereby milch 
I cows, heifers, and steers under two years,
; were permitted to graze on the public high

ways of the township, on payment of an 
annual fee of $2 for each animal, such animal 
to have securely fastened thereon a tag bear
ing a registered number, furnished by the 

1 clerk at the township’s expense, the town
ship also furnishing a book to contain such 
registered numbers, all moneys received to be 
the common property of the township. The 
by-law also contained a provision for the 

; appointment of inspectors :—Held, that the 
amending by-law was valid : that the sum 
named as a license fee was not excessive, and 
was merely for the purpose of meeting the 

! expenses of carrying out the by-law, and not 
1 for raising a revenue; and that the permis- 
! siou to graze ou the highways was not ultra 
I vires of the corjioration. In re Fennell and 
' Contour ion of Guelph, 24 V. C. It. 238.
I distinguished. In re Ross and Township of 
1 Fast Missouri, 21 Occ. N. 28', 1 O. L. R. 

353.
Closing Road Allowance — Notice of 

\ —Sufficiency—Providing Way.]—A farm lot 
occupied by the owner as one farm was 

i diagonally divided by a railway into two 
! separate parcels, having a farm crossing pro- 
) vided by the railway company, giving access 

from one parcel to the other. In addition 
to a road which afforded access to the parcel 
where the residence was, there was another 
road which gave access to the other parcel, 
and which, except by the farm crossing, was 
the only mode of access thereto :—Held, that 
the latter road came within s. 625) (1) of 
R. 8. O. 185)7 c. 223, and could not lie closed
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up by the municipal council, unless, in addi
tion to compensation, another road or way 
was provided in lieu thereof. A by-law pass
ed by the council directing the closing up of 
such road, without the requirement of the 
statute being complied with, was therefore 
quashed. Order of Boyd, U., 21 Occ. N. 
122. reversed. Per Boyd, C. : A notice pro
viding that any one desiring to petition 
against the passing of a by-law to close a 
road must do so within one mouth from the 
date thereof, is sufficient under s. 032 (1) 
(at of the Act. In re Martin and 'Township 
of Moulton, 21 Occ. N. 370, 1 O. L. K. 045.

of the city council were spent, and, as it 
was a void by-law by reason of the consent 
of the Dominion Government not Inning I»-,-» 
obtained, it could not be iivi n 
dered valid by the subsequent consent of ih> 
Dominion Government and the passing of tue 
amending by-law, and must be declared il- 
valid. In re John Inglis Co, and City 
Toronto, 24 Occ. N. 390, 8 0. L. U. Ô7" 1 
O. W. R. 253.

Closing Street- Private interests - No
tice to persons affected—Increased expense of 
maintenance. Re H'olerow ami Citu of 
Brantford, 4 O. W. 11. 355.

Closing of Saloons — Bar-room«—Sun
day doting—Power» of Municipality—Liquor 
Traffic Regulation Act.]—Appeal by way of 
case stated from a conviction by the police 
magistrate for Nanaimo, whereby the appel
lant was convicted under u Sunday observ
ance by-law, the offence being that of being 
found in the bur-room of the Crescent Hotel 
between 10 and 12 p.m. on Sunday, con
trary to the provisions of the by-law. By 
the Liquor Traffic Régulation Act, liquor 
is prohibited from being sold between 11 p.m. 
on Saturday and 1 a.in. of the Monday fol
lowing, and also during any other days or 
hours during which the place is to be kept 
closed by order of municipal by-law :—Held, 
setting aside the conviction, that a munici
pality has no power under s. 50, s.-ss. 109 
and 110, of the Municipal Clauses Act, to 
pass a by-law closing any kind of licensed 
premises except saloons. 2. A municipality 
is not empowered, by s. 7 of the Liquor 
Traffic Regulation Act, to pass any closing 
by-law the intention of the section being 
to prohibit the sale during, inter alia, such 
hours as may be prescribed by the munici
pality under the authority of some other 
statute. 3. Where a statute creates offences 
and provides the necessary machinery for the 
carrying out of its provisions, a by-law to 
put it in force is unnecessary and bad. 
Hays v. Thompson, 22 Occ. N". 422, 9 B. C. 
R. 249.

Closing Street — Ordinance Lands — 
Dominion of Canada — Content—Void By
law — Subsequent Consent — Amending By
law.] — The Consolidated Municipal Act, 3 
Hdw. VII. c. 19, s. 628, provides that, with
out the consent of the Government of the 
Dominion of Canada, no municipal council
■ball pass a bi law tor the stopping up or 
altering the direction or alignment of any 
street made or laid out by the Dominion of 
Canada, and a by-law for any of the pur
poses aforesaid shall be void unless it recites 
such consent. On the 26th September. 1904, 
the municipal council of Toronto passed by
law 4420, stopping up and closing n certain 
portion of St radian avenue in that city. It 
was afterwards discovered that Strachan 
avenue was a street which had been laid out 
iiy the Dominion of Canada, being part of 
the Ordinance survey, and the consent of 
the Dominion Government was sought and 
given by an order in council of the 6th 
October, 1904. On the 10th October, 1904, 
the city council passed by-law 4428 amend
ing by-law 4420 by reciting the consent of 
the Dominion Government. A motion to 
quash the by-law was launched, and notice 
served on the 1st October. 1904, before the 
passing of the amending by-law :—Held, that 
when by-law 4420 was passed, the powers

Diversion of Road -Interests of imlivi 
duals—Contrary to public interest. Itr Pelot 
and Township of Dover, 1 O. W. R. 792.

Dog Ta* -Summary Condition— intend 
went — Duplicity — Special Act Ay/iino
tion of (lateral Ac#,]—Amendment of cleri 
cal errors is permissible after proof, in sum
mary matters. 2. Allegation of violation of 
two clauses of n by-law is not t -mise for 
the dismissal of a complaint. 3. The Town 
Corporations Act clauses are not applicable 
again? t the special authorization of a city 
charter. 4. The head of a household, in
scribed ns a voter on the valuation roll, is 
liable for the dog tax. Bell v. Tarent, Q, 
R. 23 8. C. 235.

Early Closing; of Shop* 1 ten 1 ires—
Penalty — Imprisonment—Special Charter— 
Private Rights.]—It is ultra vires of a muni
cipal corporation to pass a by-law ordering 
the early closing of shops, and Imposing for 
nu infraction thereof, a penally with the 
alternative of imprisonment, under the sole 
authority of 57 V. c. 50, when there is no 
specific provision in its charter to pass such 
n by-law. 2. When a municipality is act
ing under a special charter the provisions of 
the Municipal Code do not apply. •"•. A by
law containing a penal clause with alternative 
of imprisonment, must be directly and specin- 
cally authorized by the Legislature. 4. 
Semble, that a by-law ordering tin- closing 
of all shops at a certain hour is tyrannical, 
oppressive, arbitrary, not in the general in
terest of the public, and nu uuwarrantable 
and unjust interference with private rights. 
Town of Coaticook v. Lothrop, (j. It 22 8.

Enforcement — Mandamus. | A munici
pal corporation will not be ordered by man
damus to enforce its by-laws, any person ot 
full age having the right to institute a prosecu
tion against those who contravene such by
laws. Perron v. Village of Behril, G Q. ‘ • 
It. 408.

Enforcement — Penalty-Fiae and la 
prison incut. |—Municipal councils can mion" 
their by-laws only by fine or imprisonment, 
and not by both at once. Bignom He v. <'/ 
poration de la Petite Rivière. IJ. It. • • 
220.

Establishment of Municipal Elec
tric Light Plant Issue of immure*
Voting on by-law—Irregularities I^f^W 
publication—Failure to appoint day for nn»i 
consideration by council—Curative Proxisi 
of Municipal Act—Special Act K»' < "C! 
wright and Town of TUapanes, 6 O. ”•
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Explosive* — •Statute—Construction — 

Ejusdem Generis Rule—Constitutional Law
_Petroleum Inspection Act.]—The defendant
was convicted for u breach of n city by-law, 
which enacted that no huger quantity than 
three barrels of rock oil, coal oil, or other 
similar oils, nor any larger quantity than one 
barrel of crude oil, burning fluid, naphtha, 
benzole, benzine, or “ other combustible or 
dangerous materials,” should be kept at any 
one time iu a house or shop in the city, ex
cel n under certain limitations. The by-law 
was passed under s.-s. IT of s. 5411 of the 
Municipal Act, R. S. (). c. 223. such section 
being headed. “ Storing and Transportation 
of Gunpowder," and providing "for regulat
ing the keeping and storing of gunpowder 
and other combustible or dangerous mater
ials." and being one of a group of sections 
under division VI. of the Act. headed, “ Pro
tection of Life and Property,” sub-division 
3 of the said division, which included s. 542, 
being under the heading “ Prevention of 
Fires —Held, that s.-s. 17 authorized the 
liRsslug of the by-law. and that the con
viction could be supported thereunder, for 
that tli" words "other combustible or dan
gerous materials " were not limited by the 
ejusdem generis rvie to gunpowder or other 
similar substances, but would include the sub- 
itances -"i ont ii tbe by law : and ilmt such 
legislation was not superseded by Dominion 
legislation, for the Petroleum Inspection Act. 
1899, 62 & 03 V. c. 27 (D.), dealing with the 
subject, was expressly made conformable 
thereto. Re* v. McGregor, 22 Occ. N. 290, 
1 O. W. R. 358, 4 O. L. R. 108.

Factories — Regulation of Location of— 
Decision a* to Locality Left to Council—By- 
lav should Designate Places.\—A by-law of 
;i municipal corporation, by which " the es- 
tublishment or oi»eration within the limits of 
this municipality of any factory, saw mill, 
or other mill run by steam is forbidden with
out in the first place conferring with the 
counci',, and obtaining permission to erect 
inch mill, said council to determine before
hand the places in the municipality where 
such mills may be established,” is null and 
void, ns not complying with the provisions 
of arts. 616 and 648, C. M. ; and a by-law 
of this kind, to be valid, should contain in 
plain terms an enumeration of all the condi
tions on which the council will give leave to 
build, and should designate the places in the 
municipality where such works may 1h> es
tablished. Judgment in Q. It. 24 S. C. 461, 
reversed, i illagc of Bte. Agathe-dcs-Monls 
v. Reid, Q. R. 26 8. C. 879.

Firework*—Discretion ns to enforcement 
—Injury to person—Nonfeasance. Brown 
v. City of Hamilton, 4 O. L. R. 249, 1 O. W. 
It. 271.

Formation of New School Section-
Publication of by-lav."—Filing notice to quash 
—Laches—Uncertainty as to land included— 
5ot|ce to dissentients—Pending appeal—New 
territory of township — Provision for only 
P“«- , Re White and Township of Sydenham. 
3 O. W. It. 031.

Quarante lng Debenture* of Com-
- App oval of Governor in Council— 

llypoihec -— Revenu cs — Debenture Hold
er*.]—\. A by-law authorizing a municipal 
corporation to guarantee debentures issued by

a company, is not valid until it has been ap
proved by the Lieutenant-Governor in council. 
2. A general hypothec given by a company on 
its present and future property is null ; and 

: where special authority is conferred on a com
pany by its charter to give such hypothec in 
favour of its creditors, or of tin- holder* 
of bonds, debentures, and other securities, 
such special authority does uol enable the 
company to give a valid general hypothec 
on present and future property iu favour of 
a municipal corporation which has become 
surety for the debentures of the company.

Iu auy event, the guaranty of the corpor
ation, under the by-law in this ease, was 
only to pay over two-thirds of the revenue* 
collected, and as no revenues had been col
lected the action could not bo maintained. 
4. The warranty being invalid, even innocent 
holders of the debentures issued have no ac
tion against the warrantor (the municipal 
corporation.) Village of Pointe Gatineau v. 
Hanson. Q. R. 10 K. B. 346.

Houses — Construction of—Conviction— 
Certiorari.]—A municipal by-law may forbid 
the construction of houses of less than two 
storeys which are not cottages, and a convic
tion under such a by-law will nul be quashed 
upon certiorari. St. Pierre v. City of St. 
Henri. 5 Q. I». R. 362.

Illegality —Limit of Time for Attacking 
—Meeting of Council—Notice—Minutes — 
Time for By-law Going into Operation.]— 
The right to attack a municipal by-law for 
illegality Is prescribed after 30 days, counting 
from its coming into force: art. 708 of the 
Municipal Code. 2. The absence of a tv men
tion iu the minutes of the meeting of a 
municipal council at which a by-law had been 
attacked, that notice of the meeting has been 
sent to the abseill councillors, is without 
effect upou the validity of the by-law, if in 
fact that notice has been given. 3. By-laws, 
unless the contrary is expressed, come into 
force 15 days after their promulgation, and 
a notice given by the secretary-treasurer of a 
corporation that a by-law would coiue into 
force 30 days after the notice, has not the 
effect of retarding the coming into force of 
the by-law. FUiatrault v. Corporation of 
Coteau Landing. Q. R. 21 S. C. 302.

Illegality — Rules of Construction.]—A 
j by-law having for its object the closing of 
I the Craigflower road read thus : "That por

tion of the Craigflower road by-law No. 327, 
being the ‘ Craigflower road re-opening by- 

[ law. 1900.' declared to be a public highway,
I is hereby stopped up and closed to public 
I traffic.” The word “ by ” was omitted in- 
I advertently from between “ road " and ” by

law." and by the strict grammatical construc
tion a former by-law dealing with the same 

' road was declared closed instead of the road 
itself :—Held, that the words “ by-law No. 

j 327, being the Craigflower road re-opening by
law,” in the enacting clause, should be re- 

, garded as a parenthetical expression and as 
I descriptive of the portion of the road referred 
I to, thus giving the by-law a sensible mean

ing and the one intended. The Court will 
not hold any legislation to be meaningless 

' or absurd uuless the language is absolutely 
i intractable. Esquimau Waterworks Co. v.

City of Victoria, 24 Occ. N. 105, 10 B. C. 
[ It. 193.
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Invalidity of—Payment of money under 

—Recovery from corporation. Cut ken v. 
('tin o/ Hamilton, 4 O. L. R. 208, 1 O. W. 
R. 441.

Invalidity Remedy — Petition to Quanh 
—Act ion. J—Although, by virtue of the pro
vision» contained in ss. 4370, 4880, 4300, 
4301, of the Revised Statutes of Quebec, the 
quashing of by-laws, proeês-verbeaux, and 
resolutions of town councils may lie demand
ed by petition of the Superior Courts, such 
quashing may also be claimed in an ordinary 
action. Fartrell v. City of Sherbrooke, Q. 
R. 24 8. C. 380.

Laundry — Municipal Ordinance—Ejun- 
dem (Icncrin Rule.]—By s.-g. 83 of s. 05 
of the Municipal Ordinance, municipalities 
may pass by-laws for “ controlling, regulating, 
and licensing livery, fee<l, and sale stables, 
telegraph and telephone companies, telegraph 
and telephone offices, insurance companies, 
offices and agents, reel estate dealers and 
agents, intelligence nffi.-es, or employment 
offices or agents, butcher shops or stalls,
skating, roller <>r ending rinks» and all
other business industries or callings carried 
on or to be carried on within the municipal
ity" :—Held, that a by-law imposing a license 
fee of $25 per annum on every person carry
ing on a laundry business could not be 
supported under the foregoing provision, in
asmuch as it was unreasonable and oppres
sive, ns many women in destitute circum
stances who earn a meagre support by taking 
in washing would be included within its 
terms. The application of the ejusdem gen
eris rule discussed. In re Sony Lee and 
Totcn of Edmonton, 5 Terr. L It. 400.

Lease of Municipal Propertv—Bonus 
—Manufacturing industry — Submitting by
law to electors—(’losing up public place— 
Exemption from municipal taxation School 
taxes--Application to quash — Time—Pro- 
mulgation—Discretion. IL Lu mb and City 
of Ottawa, 4 O. W. It. 4<is.

Licensing—/.of/p/tq/ lloum tin pern. | — 
Where a by-law requiring lodging house keep
ers to take out a license did not define what 
was meant by keeping a lodging house :— 
Held, that it did not apply to a person not 
engaged in such occupation for profit. In 
Re dun Long, 7 B. (.'. It. 457.

Limiting Number of Tavern 
Licenses and Prescribing Accommo
dation—Liquor License Act—Special meet
ing of council—Notice of—Objections to pro
cedure — Validity of by-law. Re Caldwell 
and Town of Cult, (j O. W. It. 340, 10 O. 
L. It. (118.

Livery Stable Keeper - Damage to 
vehicle—Refusal of hirer to pay for — Con
viction- -Fine. Itrothem v. Alford, 1 O. W. 
It. 31.

Local Option Application to Quanh — 
Alleged Irregulurities—Su bminnion to Elec- 
torn. |—Application to quash a local option 
by-law of the rural municipality of Argyle, 
passed in 1880, under the Liquor License Act, 
52 V. c. 15. Three objections were taken :

(1) that the by-law was not signed by the 
reeve; (2* that the by-law fixing the dm 
hour, and places for taking the vote was not 
signed hy the reeve, or sealed with the cor
porate seal; and (3) that the notice of ili>- 
by-law and of the purpose to take the vote 
thereon was not published during the period 
in which it was required to lie published. By 
s. 428 of the Municipal Act, R. S. M. 1002 
c. 11(5, an application to quash a by-law can
not be entertained unless the application is 
made within one year from the passing of 
the by-law. " except in the ease of a by-law- 
requiring the assent of the electors or rate
payers, when the by-law lias not been sub
mitted to, or has not received tl * assent 
of the electors, or ratepayers." A similar 
provision, differing only as ,o the period of 
limitation, was in force when the by daw in 
question was enacted; see 40 V e. 52, s. 
328 :—Held, that the above provision meant 
a submission in fact, and an assent in fact, 
without reference to the validity of the 
formalities attending the submission. The 
alleged by-law was submitted to n vote of 
the electors and received their assent, and 
it had stood without objection for over thir
teen years. The summary method of quash
ing a by-law was the creature of the statute, 
and must he taken with the limitations im
posed by statute. In re Houghton mid Rural 
Municipality of Argyle■. 23 Occ. N. 237.

Local Option—Direction» to Voter» — 
Motion to t)uanh — Elector•’ Statin to Op- 
pone.]—A local option by-law named as one 
of the polling places a small unincorporated 
village, without specifying any house, hall, 
or place in the village. Polling had taken 
place st this village year after ear 
ci pal elections, and any house or place in it 
could be easily found :—Held, following In 
re Htiaon and South Norwich, 1!l A. It. 843.

! that the polling place was sufficiently defined. 
But held, also, that, as directions to voters 
had not been, as required by the Municipal 

! Act, ss. 142 and 352, furnished to the deputy 
; returning officers, and ns there was not clear 

evidence of the posting up under the direc
tions of the council of the by-law at four 
or more public places, the by-law must be 
quashed, these not being irregularities cured 
by s. 204, and the fact that no harm had. 
as far as shewn, resulted, being no answer. 
The municipal council having decided not t" 
oppose the motion to quash the by-law, cer
tain electors were allowed, at their individual 

j risk as to costs, to opposi- it In the council'* 
name. Re Mace and Frontenac, 42 V. <"■

1 It. at p. 76, followed. In re Salter ami 
1 Toicnnhip of Berk with, 22 Occ. X. 182, 1 0. 

W. It. 286» 4 O. L. It. 51.
Local Option -Seal and Signature 

: Order to Quanh—Alteration in Boundaries 
of Municipality.] — 1. Section 33(5 of the 
Municipal Act. It. 8. M. c. is impera
tive, and an Instrument not sealed with un
seal of a municipal corporation or not signed 

! by its head or the person presiding at the 
meeting at which the supposed by-law was 
passed, is no by-law of the corporation. -• 
When such alleged by-law purports to be 
passed iu accordance with the local option 
clauses of the Liquor License Act, It. 8. >»• 
c. !K), the applicant is entitled to a definite 
order quashing It. so that the council or 
the municipality may know whether to re
ceive license fees or not. 3. The order to
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quash a by-law should not effect territory 
detached from the municipality whose council 
originally passed it, now and forming parts 
of new municipalities which were not served 
with notice of the application. In rc Vivian 
and Rural Municipality of Whitewater, 22 
Occ. N. 338. 14 Man. L. K. 153.

Local Option By-law—Motion to quash 
—Procedure—N'on-compliance with statute— 
Substantial compliance—Petition for by-law 
-Percentage of qualified electors—Inquiry 

by council—Minutes o*f council—Voters’ list 
—Certificate of clerk—Summing up of votes 
—Adjournment—Time for by-law to take 
effect. Re, Caswell and Rural Municipality 
of South Norfolk (Man.», 1 W. L. it. 327.

Local Option By-law—Procedure under 
Liquor License Act—Omission to give notice 
of place where by-law may be seen—Omission 
to give notice ot third reading by council — 
Fatal irregularities—Quashing by-law—Costs. 
Rr Cross and Town of Gladstone (Man.), 2 
W. L. R. 40.

Local Option By-law — Procedure at 
Council Mcetiuys—Right to Reject By-law 
Approved bp Electors—Statute, Imperative 
or Directory—Right to Reconsider and Adopt 
Rejected By-law at Subsequent Meeting.] — 
A municipal council submitted a local option 
by-law to the people and it was carried. At a 
regular meeting of the council when only 
four of five members were present the by law 
was voted down by two voting each way. 
Later on ia the month, at another meeting 
of the council when all the members were 
present, they passer! the by-law without again 
taking a vote thereon by the electors. Ar
gued that the by-law having once been voted 
down it could not be passed without an
ther vote of the electors. Plea held bad. 
that the by-law was valid :—Held, that the 
tiret sentence of s. 373 of 3 Ed. VII. c. 19 
was not imperative and the council could 
still reject the by-law although approved by 
the electors. In re Wilson and Ingersoll. 
25 0. It. 439, considered. Re Dewar and 
Township of East Williams, 0 O. W. It. 
1W, 10 O. L It. 463.

Local Option By-law—Voting on By- 
leu Irregularities Publication Bp-law 
—Designation of Newspapi r by Council — 
Appoint me nt of Ayents nr Scrutineers—Per- 
sons not Entitled to Vote—Compartments for 
Voters — Secrecy of Ballot — Presence of 

‘Strangers in Polling Place—Duties of Re
turning Officer at ('lose of Poll.]—Application 
to quash a “local option by-law." The ap
plicants complain that the requirements of 
the Municipal Act were not complied with. 
They state 20 grounds. Those urged may be 
classed under 8 heads : — 1. That no news
paper was designated by the council, ns the 
Act requires, wherein the by-law should lie 
published. 2. Non-appointment of one per- 
«»u to attend the polling ou behalf of those 
interested on each side. 3. Persons being al
lowed to vote who were not so entitled. 4. Ab
sence of a compartment wherein n voter could 
mark his ballot screened from observation. 
■>. Presence of other "persons in the com
partment with the voter. 6. Allowing other 
persons to be in a position to see how the 
voter marked his ballot. 7. Allowing per
sons to be in the polling place who were not

entitled to be there. 8. Non-performance by 
the returning officer of various duties re
quired of him nt and after the close of the 
poll. Part of the complaint was proved, part 
was disproved :—Held, that the election had 
been conducted within the meaning of the s. 
204 of the Act and did not affect the result of 
the election. Motion refused. Re Dillon and 
Village of Cardinal. 5 O. W. It. 653, 750, 10 
O. L. R. 371.

Monopoly — Validating Statute—Consti
tutionality — License—/dcvocoh'oM.l—Under 
a by-law of the Hull city council, afterwords 
declared valid by the appellants’ incorporat- 
:iil’ Art (Quebec, 56 V. c. 06). the appellants 
obtained an exclusive right of establishing a 
system of electric lighting for a certain term 
of years in the said city, and thereupon sued 
to revoke a license previously granted by the 
city to the respondents for a similar purpose: 
—Held, that the Quebec Act. passed in fa
vour of a purely local undertaking, was with
in .the exclusive competence of the Provincial 
Legislature, and none the less so because it 
excluded for a limited time the competition of 
rival » .ndevs :—Held, also, that by the true 
construction of the by-law the city did not 
themselves revoke the license to the respond
ents under which they were actually supply
ing electric light to the municipality nor give 
to the appellants the right to have it revoked, 
and that the •vsiiomlents were free to carry 
on their operations until revocation was ef
fected. Judgment in Q. It. 10 Q. R. 34, 
affirmed. Hull Electric Co. v. Ottawa Elec
tric Co. [19021 A. C. 237.

Penalty — Recovery bp Corporation — 
Exemption—Pleading.] — A suit for the re
covery under a by-law of a penalty, beknelng 
wholly to the cor|>oration, is properly brought 
in the name of the corporation. And the 
plaintiff corporation are not obliged to put 
defendant en demeure to shew that he is ex
empt under a special clause of the by-law. 
Township of Cleveland v. Led out, Q. R. 
22 S. (’. 86.

I
Prohibition of Use of Steam Power

—Violation — Injunction — Intervention.]— 
A municipal corj»oration. which has adopted 
a by-law prohibiting the construction and 
operation of any factory, saw-mill, or oth r 
building containing machinery moved .-y 
steam, without the permission of the council 
(art. 948, (\ M.I. has a remedy by injunc
tion against any person who. in violation of 
the by-law. builds a mill to he operated by 
steam within the limits of the municipality. 
2. Tin owner of such building has a suffi
cient interest to be allowed to intervene in 
the proceedings for injunction. Village of 
Ste. Agathe Des Monts v. Reid, Q. R. 24 8. 
C. 401.

Public Vehicles — Conviction—Inform
ation — Variance — Penalty — Appropria
tion—Construction of By-law.] — A convic
tion for an offence against a by-law of police 
commissioners of a city, relating to express 
waggons, was not in accordance with the in
formation. which charged an offence against 
a by-law of the city :—Held that s. 559, s.-s. 
5. of the Municipal Act did not conflict with 
the powers conferred upon police commis
sioners by s. 484. 2. That, as an offence was



1071 MUNICIPAL CORPORATIONS.

disclosed in the informatiou, and it would 
have been unobjectionable bad the refer
ence to a by-law been omitted, as a by-law- 
bad been proved at the bearing, ns the defen
dant had not been deceived or misled, and no 
adjournment bad been refused, the variance 
was not fatal. Martin v. Pridgeon. 1 E. &
E. 778, distinguished. 3. That the penal 
clause of the by-law was not invalid because 
silent as to the appropriation of the penalty. 
He Hnell and Town of Belleville, 30 U. C. It. 
81, distinguished. 4. That some reasonable 
meaning must be attributed to the clause of 
the by-law prohibiting the driver of a wag
gon from leaving it unattended on the stand; 
that the nature or disposition of the horse 
had nothing to do with the interpretation of 
the regulation, the object of which was to 
compel the driver to remain in close proxi- 
mity to bis horse and vehicle ; and the de
fendant bad not complied with it when he I 
took up a position 120 or 130 feet away. ! 
Regina v. Duggan, 21 Oec. N. 35.

Regulating Issue of Liquor Licenses
—Validity—Powers of license commissioners ; 
—Wholesale license—Discretion—Mandamus 
—'Practice—Summons or motion. Re Dun- 
dust and Municipality of Chilliwack (B.C.). j
1 W. L. R. 94.

Repair of Buildings - -Fire Limita— { 
Ultra Vires— Validation by Legislation,]— | 
Under s.-ss. (a) and (b) of s. 007 of the i 
Municipal Act, It. 8. M. 1892 c. 100, as 
amended prior to the 8th May, 1899, a muni
cipal council has no power to pass a by-law 
requiring the submission of plans and sped- 
ticatious of proposé repairs to a building 
inspector and the obtaining i his < ert 11 
before the commencement of repairs of any , 
building: and the conviction ol the defend 
ant for breach of such by-law was quashed. 
And a council has no power to enact that, if 
the proposed repairs to a building should cost 
40 t>er cent, of its actual value, they should 
Is- considered a re-erection thereof, subject 
to the terms of the by-law ; and where the 
owner bad made repairs to a frame building 
within the tirst-class fire limits, which had 
lwen damaged bv tins a rule nisi to pro
hibit a magistrate from proceeding with a 
prosecution as for alleged unlawful re-erec
tion of the building, in breach of the by-law, 
was made absolute. The amendment by 
the city council of other provisions of the 
same by-law, under powers conferred by legis
lative amendments of the section of the 
Municipal Act referred to, made after the 
passing of the by-law, had not the effect of 
re-enacting the provisions objected to. The 
effect of s. ti of the Winnipeg Charter, 1 &
2 Edw. VII. c. 77, which provides that the 
by-laws, &c., of the citv, "when this Act 
takes effect, shall be deemed . . . the 
by-laws ... of the city of Winnipeg, 
as continued under or altered by this Act. 
was merelv to provide that the then existing 
by-laws should stand as they stood before 
the passing of the Act, with only such force, 
effect, or validity ns they previously had. 
and not to d<>clare that all such by-laws were 
legal and valid. Rcw v. Nunn, Re Rogers and 
Nunn, 15 Man. L. It. 288, 1 W. L. R. 559.

Submission to Electors— Adoption bp 
Council—Motion by Ratepayer to Invalidate 
— Vote of Councillor- Uribe.]—A ratepayer 
who is interested in the granting of licenses

1072
fur the sale of Intoxi 
municipality, may apply to have it declared 
that a oy-law which the electors of the muni 
citwlity have approved by their vut and 
which has been transmitted to the collector 
of revenue for the district in order i ■, pro
hibit the granting of licenses, was not adoi ». i 
by the council of the municipality nml i> 
inexisteut. 2. A municipal council ba> nu 
right to declare that one of its member* is in
competent to vote upon questions relating io 
the granting of licenses for the sale of spirit
uous liquors, on the ground that In- has 
been bribed by a person soliciting such a 
license. (Juay \. 1 illage of Malbaic, <j. R.
25 8. C. 263.

Submission to Electors ipproral—
Majority.]—When a special statut' provider 
that u by-law shall not come into force until 
after it has been approved by a majority of 
the municipal electors having the right to 
vote at the election of a municipal councillor, 
there must be an absolute majority of the 
electors. Merrier v. Corporation of Ifer 
wide, 6 Q. P. R. 78.

Supply of Electric Light by Village 
to County House of Refuge Necessity
for submission to electors — Extraordinary 
expenditure. County of Grey v. Village of 
Markdale, 6 O. W. R. 978.

Telephone Company—Regulation of.]— 
The council of the plaintiff municipality were 
authorized by 59 V. (Q.) c. 56, s. 18, el. 10, 
to order by by-law the painting of all poles 
then or subsequently erected within the town; 
and the by-law complained of in this case 
was not ultra vires. Town of Coate «ok v. 
People’s Telephone Co., 21 Occ. N. 351, Q. 
It. 19 8. C. 535.

Trimming of Trees In Streets lleso- 
lution—Necessity for By-law.]—Motion to 
quash resolution of the council of the torn 
of Napa nee that “the street committee hav 
instructions to see that the street trees, where 
necessary, be properly trimmed —Held, that 
under s. 574, s.-s. 4. of the Municipal Act, 
R. S. O. 1897 c. 223, municipal corporations 
have power to deal with the trimming of nl! 
trees the branches of which extend over the 
streets of the municipality, hut that it is 
a matter which should lie dealt with not by 
resolution, but by by-law, as indicated by s. 
575 of the Municipal Act. In re Allen and 
Town of Napanee, 22 Occ. X. 412, 1 <>. VI. 
It. 634, 4 O. L. R. 582.

Violation -Toleration by Corporation-
Liability for Damages.]—A city corporation 
has no right, in the administration of it* 
by-laws, to act with part ality, and where 
it tolerates the violation « f an existing by
law, it is responsible for th - damages thereby 
caused. Brunet v. City ol Montreal, Q. «• 
28 8. C. 262.

VI. Cabs.
By-law—Cab-rank—Pri. ate Ground».]— 

The corporation of the city of Montreal CW- 
not by by-law prevent a licensed cabman from 
taking up his station upon the private prop 
erty of a hotel proprietor, with the cessent 
of the latter. Desmarais V. Som/uw, 5 V- *• 
R. 167.
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License—Chief Constable—■.Discretion — I 
Mandamus.]—The chief of police of the city j

Us ret ton to exercise in 
thi vrautiug of permits or licenses to cab
men. and the Court will not by mandamus 
interfere with the exercise of this discre
tion. unless the chief of police has acted in 
bad faith and with evident injustice. 2. 
'I'li,. fact that the chief of police has granted 
ii permit to u cabman, after the latter has 

iprebenaibli act s, is not a ground 
for granting a permit to him for the follow
ing year, if the chief of police is satisfied 
mat h.' should not have granted the first one. 
Carrière v. Legault, Q. R. 23 8. C. 440.

License -Mandamus.]—A cabman who 
alleges that bis license has been taken away 
from him illegally, cannot obtain a manda
mus against the municipal corporation by 
which the license was granted, to compel the 
return of it. Labarge v. City of Montreal. 
y. It. 22 8. C. 473.

Regulation of Cabmen—Establishment 
of Stand—Committee of Council—Resolution 
-Ach'ofi.]—The council of the city of Mon

treal has no power to delegate to a com
mittee the authority, vested in it by the 
charter of the city, to prescribe standing 
places or stations for cabs. 2. The resolu
tion of a committee of the council cannot be 
considered a by-law so as to bring it within 
the provisions of s. 304 of the charter of the 
city. 62 V. c. 58 (Q.>. concerning the annul
ment of by-laws, on petition of any ratepayer, 
on the ground of illegality. 3. A lhvused 
cabman has, as such, no special or individual 
interest sufficient to justify an actior for the 
annulment of a resolution of a committee of 
tin city council establishing a cabstand. 
Judgment in Q. It. 23 S. V. 256 reversed. 
Samson v. City of Montreal, Q. R. 23 8. C. 
ÔUU.

Vehicles Standing on Highway —
Agreement with railway companies—Injunc
tion —- yuashing by-law — Public interest. 
Canadian Pacific R. W. Co. v. City of To
ronto, l O. W. R. 255.

Vehicles Waiting for Hire—Standing 
in Streets—Engagement by Hotel Company 
—Aominal tousidcration—Agreement—Vali
dity-Conviction.]—An hotel company en-! 
gaged three vehicles from a livery man to 

P landing at their doors constantly ready 
for immediate use by guests of the hotel, 
tb' hotel company paying one cent per hour 
from time of attendance until dismissed or 
engaged for use by a guest ; the hotel be
coming responsible for the payment by the 
guests of the fees charged for such service :— 
Held, the liveryman did not commit n breach 
of a municipal by-law which provided that no 
cab should stand upon any street while wait
ing for hire or engagement, by keeping these 
vehicles waiting on the street fdr the use of 
the guests under the above agreement. Rex 
v. Maher, 0 O. W. R. 247, 10 O. L. R. 102.

VII. Contracts.
. yen*—Resignation of Principal—Change 

of Principal—By-law—Approval of ratepay
ers Bonus—Mandamus—Specific Perform- 
once.]—Where a principal has been named 
ny the agent charged with the negotiation.

the latter cannot afterwards designate a da
teront person as his principal, and more par
ticularly where the negotiation would not 
have been entered into if the principal se
condly designated had been disclosed at the 
outset. 2. Where a contract with u municipal 
corporation required the sanction of a by-law 
approved by the ratepayers, and a by-law sub
stantially embodying the terms of the con
tract, with the name of the principal first 
designated, was rejected by the ratepayers, 
the corporation were held not subject to any 
further liability. The contract in question, 
although disguised as a sale with a consider
ation of one dollar, really amounted to a 
bonus, and in manner and form, ns made, 
was ultra vires of the corporation. [The 
question whether there was a right to a 
mandamus to enforce specific performance of 
a contract, under the circumstances, was not 
decided.1 Real Estate Investin' nt Co. v. 
Town of Richmond. y. R. 23 8. C. 151.

Breach—Damages—Construction of Sew
ers—Interference by Reason of Other City 
Sewers.]—The plaintiff entered into a con
tract with the corporation of the city of Ot
tawa to construct certain sewers. In the 
course of his work the contents of certain 
city sewers, which existed in the streets in 
which the plaintifi was required to build the 
sewers he had contracted to construct, the 
existence of which was not known to and 
was not disclosed to him, flowed into the 
trenches dug by him and impeded and delayed 
him in the work and caused him additional 
expense in doing it : Held, that the plain
tiff was entitled to recover damages from 
the defendants, for the loss lie had thus 
sustained, for the defendants owed him a 
duty to do nothing to prevent or interfere 
with his doing the work he had contracted to 
do, and In discharging through the sewers 
under their control upon his work the sewage 
and other matter which they carried, they 
committed a breach of duty for which they 
were answerable to him in damages. Bom 
que v. City of Ottawa, 23 Occ. N. 263. <i 
O. L. R. 287. 2 O. W. R. 701.

By-law—Variation—Necessity for By-law 
—Mode of Payment for Work.]—A city made 
a côntrnct for supply of dynamos and sta
tion systems for a plant to furnish electric 
lighting for their streets. The contract was 
executed by a by-law under the corporate 
seal of the city, subject to the approval of 
the city engineer, lie inspected and approved1 
of the work subject only to re-amaturing, 
if it should be necessary, during the next five 
years. It was arranged that a part of the 
purchase money should be retained as a guar
antee for the same :—Held, a contract, being 
manifested in and adopted by by-law, can be 
changed in some important details without 
the means of another by-law, such as chang
ing the mode of payment. Thompson v. 
City of Chatham. 5 O. W. R. 156, 9 O. L. R. 
343.

Certificate of Engineer—Delay in Is
suing—Loss to Contractor.]—Where, under 
a contract with a municipal corporation which 
made the right of the contractors to receive 
payment for the construction of certain works 
dependent upon the certificate of an engin
eer who was also sole arbitrator of all dis
putes. the engineer unjustifiably delayed the 
issue of the certificate for seven months and 
acted in a shifting and vacillating, though
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not fraudulent, manner, and probably caused 
heavy loss to tne contractors by his mistakes : 
—Held, that in the absence of collusion on 
the part of the corporation, the certificate 
could not be set aside. Impropriety of certain 
acts of the corporation remarked upon. 
Walkley v. City of Victoria, 7 It. R. 481.

Electric Lighting — / sc of Streets— 
Poles and Wires—Rights of Rival Compatî
tes Injunction, | The plaintiffs and defend
ants were respectively companies incorpor
ated to produce and supply electricity for 
heat, light, and power, and each had author
ity from the cori>oration of the city of Ot
tawa to erect and maintain poles and wires 
along the sides of. across, and under the 
streets of the city for certain periods. The 
plaintiffs had obtained their rights before the 
defendants, and had erected their poles and 
wires before the defendants were incorpor
ated. The agreement between the city cor
poration and the defendants provided that 
the latter should not, without the express 
permission of the corporation, erect addi
tional poles on certain streets :—Held. that, 
as the plaintiffs and defendants were both 
electric light companies, and therefore on 
an equal footing in regard to the business 
they were respectively chartered to carry on. 
the fact that the plaintiffs were in prior 
occupation of the streets gave them no exclu
sive right or privilege to use such streets or 
the particular sides of such streets occu
pied by their poles and wires. But. being 
first in occupation and using the streets under 
an authority conferred by the municipality, 
they were entitled to protection against a 
company subsequently using the street under 
a like authority in such a manner as would 
I». likely to injure the property of the plain
tiffs or endanger their workmen or servants. 
Semble, that the plaintiffs could not. by ex
tending cross-arms on their poles occupy 
«pace no* required for the present or imme
diate f iture service :—Held, thrtt danger ap
prehended by the plaintiffs from the use by 
the defendants of their wires in the condi
tion in which they were strung or threat
ened to I** strung, was ground for moving 
for an interim injunction. Ottatra Electric 
Co. v. Consumers' EUetrie Co.. 22 Dec. X. 
140. 1 O. W. R. 1M. 2 O. W. R. 707.

Erection of Public Library Resolu
tion Rescinding Contract—Statutory Auth
ority—Attorney-funeral — Relator—Consid
eration.]—The Attorney-General, on the re
lation of M., a ratepayer of the city of Hali
fax. applied fo,* an injunction to restrain the 
defendants, tin city council of Halifax, from 
carrying into effect o resolution seeking to 
rescind a previous resolution accepting an 
offer made by C. to furnish a sum of money 
for the purpose of erecting a free public 
library building in the city, on condition that 
the city would provide a specified sum of 
money for its maintenance, and would pro
vide a free site for the building. An in
terlocutory injunction was granted (23 Occ. 
N. 24). from which the defendant appealed : 
—Held, lier Townshend. J.. that the city 
council, in passing the rescinding resolution, 
was acting within the scope of its corporate 
powers, and that, assuming there was a 
breach of contract, no one except the other 
party to the contract could legally complain 
of its action, or adopt remedies for the en
forcement of the contract : that no public right 
or interest was endangered to justify the in
tervention of the Attorney-General. Per

Meagher. J., concurring (without discussing 
the position of the relator or of the Attor
ney-General i. that the question «a- „ne 
that was imminently proper for the mnsidér
ation and action of the city cotmeil p,.r 
Graham, E.J., ( McDonald, ('.J., concurringi 
affirming the judgment appealed from, thaï 
the corporation, having accepted the offei 
were bound by its terms, and that the pass
ing of the rescinding resolution was a breach 
of contract which the Court hud power to 
restrain, the council being agents or trustees 
of the citizens in securing the gift: that the 
council could not without like authority re
scind a contract entered into hv <tntiitorv 
authority; that the Attorney-General .wil'd 
sue either with or without n relator ; that 
the words “will guarantee to support." were 
naponelve t«> the words “pledge its* 
solution to support that the detriment to 
the city incurred at the request of ('. ihe 
promise to support, and the rates being 
bound, was consideration to snpiuirt the 
promise on the part of C. ; that where a 
promise to support the “library" was asked, 
and the resolution was to support the ‘lib
rary building." the word “building" -lionld 
be rejected as falsa demons! rat in. 1 ttorney-
Gcncral ex rel. Mackintosh v. City of Hali
fax. 86 N. 8. Reps. 177.

Execution by Mayor \uthnri:ation by 
Council—Want of Consensus ad Idem.]— A 
municipal corporation can be bound only by 
the acts of those who have the right to re
present it. and. if. in a case in which it 
can only be represented by its council, the 
mayor should execute an instrument other 
than that which the council has authorized 
him to sign such instrument is void as 
against the eori>orntion. 2. If by reason of a 
misunderstanding one of the parties to a con
tract supposes that lie is to undertake a certain 
work, while the other party wishes him to 
execute another work, there is no contract 
between them. (Reversed by the King's 
Bench.) Canadian Pacifie R. if. Co. V. City 
of Montreal. Q. R. 21 8. C. 22fi.

Lighting—Reduction of price—Execution 
of contract—Part performance—Tax by-law. 
Citizens Telephone and Electric light Cn. v. 
Town of Rat Portage. 1 f). IV. R. 42: Town 
of Rat Portage v. Citizens Electric Co. of 
Rat Portage. 1 O. W. R. 44.

Lighting of Town- -"Xeccssitji for by-latc 
—Invalidity of Contract—Part performance.] 
—The power conferred on a municipal coun
cil hv art. (188, M. C.. to provide for the 
lighting of the municipality in any manner 
deemed suitable, can only he exercised in the 
manner indicated by the municipal code, viz.. 
by by-law (art. 016) ; and the council has. 
therefore, no authority to contract for such 
purpose under a simple resolution. 2. The 
part execution of a void or non-existing con
tract does not give it validity. Judgment in 
Q. R. 21 S. O. 241. reversed. Town of 8t. 
Louis v. Citizens' Light and Power Co.. Q.
It. 13 K. HI 19.

Purchase and Sale of Electrical
Energy—Powers of corporation — Special 
Act—Vonstruction. Ottawa Electric Co. v. 
City of Ottawa. 0 O. W. R. 030.

Rescission ('barter — Prescription.] — 
An action to avoid a resolution and for can
cellation of a contract as ultra vires of a
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municipality, to not subject i" th.- conditions 
and prescriptions enacted by its charter. 
iubrrtin v. Town of Maisonneuve. ~ Q. I*.
u. aon.

Sale of Land Acquired in Satisfac
tion of Arrears of Taxes—Specific Per
formance—Resolution of Council—Rcdcmp- 
Iion—Damage*.]—At a tax sale in Novem- 
Iht. 1899, as the price offered for a lot owned 
by one B. was less than the arrears of taxes, 
it was bid in by the corporation. In Septem- 
ber, 1002, the plaintiff wrote the corimration 
nsking if they would accept “the taxes and 
costs” for the property, and the next day 
the counçjl passed a resolution reciting the 
plaintiff's offer and resolving to accept for j 
the property the amount of “taxes, costs, 
and interest." amounting to $88. and the : 
reeve and clerk were authorized to issue a 
deed for that price, and a deed in the statu
tory form of conveyance by Hi" officers upon 
a sale for tuxes was prepared and signed and j 
the corporate seal attached, but was not de
livered to the plaintiff, who then demanded 
the deed and tendered hit^cheque for $88. 
Subsequently the clerk rmdved from the 
agent of B. $88, and returned the plaintiff 
his cheque, informing him that B. had re- i 
deemed his property. The plaintiff sued for 
specific performance :—Held, per Hunter. 
G.J., at the trial, that no cause of action 
existed against the corporation, and that the 
action lay, if at all, only against the reeve 
and clerk as person® designate :—Held, on 
appeal, reversing that decision, (Irving, J., 
dissenting"t, that a contract bad been made
out, and that tin- plaintiff had a cause
of action against the corporation, but that, 
as the land bad been redeemed by the ori
ginal owner, specific performance could not 
be granted, and it. was therefore referred to 
the registrar to assess the damages. Per 
Irving, .1. :—The resolution of September did 
not satisfy the requirements of s. 26 of the 
Municipal Clauses Act, which requires all 
contracts io be made under seal; a resolution 
to sell mu t be followed up by a contract 
under the -orporate "seal, placed there by- 
order of the council. Tracu v. District of 
Sorth Vancouver. 10 BL C. It. 235. Reversed 
by the Suprvm • Court of Canada 10th Nov
ember, 1908.

Specifications -Injunction. Allen v. City 
of Toronto. 1 O. W. R. 518.

Supply of Water — Evidence. Morden
v. Town of Dun (Ian. 2 O. W. It. 856.

VIII. Councillors an. Officers.
Councillor — Disqualification—Contract 

with Corporation — Vacating Scat — Elec
tion*.]—A municipal councillor who, in a 
case of urgency, has supplied to employés of j 
the corporation timber and joists and money ! 
for the purpose of repairing municipal bridges, 
under the direction and control and at the 
"■••• ' barge of ihe ooipo u ion. who 
and files hk claim, amounting to $19.88. 
with the council, who approve of it and order 
it to be paid at a session presided over by j 
such councillor as mayor, and who receives , 
payment, hut does not make any profit, and | 
between whom and the council there was no 
prevenient contract, does not thereby vacate 
bis office. 2. In any event, supposing that I

I art. 2U5. C. M.. would be applicable, the 
only result would be a simple incapacity 
to act as councillor; such incapacity would 
not have any retroactive effect upon "the elec
tion of the defendant; it would cease with 
the facts which gave rise to it. and would 
come to an end with the payment of the ac
count. before the Issue of the writ of quo 
warranto and before any notice could be given 
pursuant to the terms of art. 207, or any 
resolution adopted by virtue of art. 208 ; 
and the result would be, therefore, that there 
was never any vacancy in the office, accord
ing to art. 337 ; and that such councillor 

I does not come within the provisions of art. 
205, M., and art. ON7, <’. I*. <’. Houle
v. Brodeur. Q. It. 18 8. C. 440.

Disqualification—Con tract. ] —The only 
contracts which, according to art. 4215, It. 
8. Q„ render the contractor incapable of 
sitting in the council of a town, are those 
which establish permanent relations between 
the contractor and the town corporation. 2. 
The fact that a man has sold to a town cor
poral i.m a quarry and plant does not render 
him incapable of being a member of the 
council of such town. Leonard v. Martel, 4 
Q. P. It. 320.

Disqualification — Contract — Profes
sional Services—Resolution—Creditor—Elec
tion of Councillor—Agent—Corrupt Practice 
—Personation.]—Art. 4215, It. 8. O., ren
ders ineligible for municipal officers only those 
who receive from the municipality remun
eration for services which they render to it 
by virtue of n contract, express or implied, 
effecting between them and it a connection 
for a certain period, and not professional men 
who, without being bound in advance by any 
contract, render professional services to the 
municipality for which they receive only the 

i remuneration fixed by the tariff of their pro- 
i f ess ion. 2. A resolution of a municipal coun

cil to the effect that a certain person shall 
lie for the future the advocate or the notary 
of the corporation, even if it is communi
cated to the person whom it concerns, and 

1 acted under for several years, is only an in- 
I struct ion to the officers of the corporation 

to address themselves to such person when 
they need the professional services which he 
can render, and does not constitute a con
tract which renders him incapable of beimr 
elected a member of the council. 3. The 

i fact that a person is a creditor of a corpor
ation does not render him ineligible to be 
elected a member of the council. 4. An agent 

I of a candidate for a municipal office in whose 
! presence an act of personation is committed 

without his endeavouring to hinder it is not 
guilty of a corrupt practice, and the election 
of a Candida re cannot be affected. Chaussi 
v. Olivier. Q. R. 21 8. C. .387.

Disqualification Contract for Perform
ance of ]Vork—Solicitor Employed by Officer 
of Town.]—Under the provisions of the 
Towns Incorporation Act. R. S. X. R. c. 71, 
ss. 54 and 5(1. no person is qualified to be 
elected, or to hold office as mayor or council
lor who, “directly or indirectly, by himself or 
with any other iierson. as a partner or other
wise, enters into, or is directly or indirectly 
interested in any contract, express or im
plied. for the supply of any goods, or mater
ials, or for the performance of any work or 
labour to or for the town.” Among the 
officials apiiointed by the town of W. was an
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inspector for the purpose oi enforcing and 
carrying out the provisions of the Canada 
Temperance Act. The inspector received ns 
salary one hall the net proceeds of tines im
posed. after paying expenses, and was auth
orised by resolution of the town council to 
engage his own solicitor, whose fees were 
not to exceed a fixed amount in each case. 
The defendant, who was elected mayor of 
the town, had beeu previously euguged by 
the inspector for the purpose of prosecuting 
cases under the Act, and at the time of his 
election there was due him a small sum 
for services rendered us such prosecutor, 
which was passed by file council, and paid 
after the election:—field, that the defendant 
was a person directly or indirectly interested 
*0 a contract for the performance of work 
for the town, within the meaning of the Act, 
ami was therefore disqualifié from holding 
office. Re* em rel. McDonald v. Robertson, 
85 N. S. Reps. 348.

DisqualificatioB —Diversion of Sinking 
Fund.]—The provisions of s. 418 of the 
Consolidated Municipal Act, 3 Edw. VII.

that the town shall annually appoint au m 
spector to enforce and carry out the pruv 
tuons of the Canada Temperance A t ami 
authorizes the town to pay out of its tuuds 
the expenses of enforcing the Act. ()» tlm 
lVth December, ltitJU, W was aj>p..inted 
prosecutor under the Canada reiiipvrimn 
Act, and his salary was by resolution 
fixed at one-half the net proceeds of the 
tines, after deducting expenses. It whs also 
resolved that the prosecutor should ••imou. 
his own solicitor, whose fees were u<-t to - x 
ceed $5 for any one case. The défendant 
a solicitor, acted for W. in four case* before 
his election as mayor, and his fees wvr<- p.-- id 
on the 6th March, 1U01. On the St It Febru
ary, 1Ü01, the defendant was elected miiynr. 
and thereafter he acted gratuitously for W. 
in a number of cases:—Held, that the direct 
relation of agency was constituted betw*-*-n 
the town ami the defendant, and 'lint th< 
defendant could recover directly from the 
town his fees: Tilson v. Warwick tins Light 
Co., 4 H. & C. 002. Held, also, that the de
fendant had a direct interest in the contract 
with W. Hex v. Robertson, 22 Oce. N. 240

c. 11*. do not apply to debentures payable in 
annual instalments, there being !n such a 
case no “sinking fund" to be provided. Re
gina ex rel. Cavanagh v. Smith, 26 O. R. 
«32. distinguished. Her rx rel. Seymour v. 
Plant. 24 Occ. N. 285. 7 O. L. R. 467. 3 O. 
W. R. 560.

Disqualification —Insurance Agent—In
terest in Contract.]—A municipal councillor 
who represents an insurance company, and is 
paid by n commission on the premiums, is 
not disqualified from holding office by the 
fact that the company he represents insures 
through him property belonging to the cor
poration. Art. 4215. R. S. Q., which says 
that whosoever has, directly or indirectly, by 
himself or his partnei. any contract or "in
terest in any contract with the corporation,*' 
cannot bo appointed a member of the council 
or act as such, does not cover the case of an 
agent paid by commissions on premiums paid 
under a contract between the insurance com
pany and the corporation. Finder v. Evans, 
i). R. 23 8. C. 22V.

Disqualification —Interest in “Contract" 
—Judgment.]—The object of the legislature 
in passing s. 80 of the Consolidated Munici
pal Act. 1906, 3 Edxv. VII. c. 19 (O.), was 
to prevent any one being elected to u muni
cipal council nal Inti resta
clash with those of the municipality ; and 
the word “contract" used therein must be 
construed in its»widest sense; and a member 
of a municipal council against whom the cor- l 
(•oration held an unsatisfied judgment for 
costs was unseated as being disqualified un
der that section. Rex ex rel. MeNotnaro v.“ 
Rifleman, 24 Occ. N. 233, 7 O. L. R. 280,
3 O. W. R. 431.

Disqualification— Interest in Contract— 
Solicitor for Prosecutor Appointed by Totes.] 
—The Towns' Incorporation Act. H. S. N.
8. c. 71. a. 54, disqualifies for the office of 
mayor “any person who directly or indir
ectly, bv himself or hv or with any other 
person as co-par:ncr or otherwise, enters into 
or is directly or Indirectly interested in any 
contract, express or implied, for the supply 
of any goods or materials or for the perform
ance of any work or labour to or for the 
town." R. 8. N. 8. c. 100, s. 181. enacts

Disqualification — Proceeding again, < 
Municipality.]—At a municipal election the 
respondent C. was elected mayor, and the 
other respondents were elected councillors 
of a town, and subsequently took the declara
tions of office, and sat as numbers of the muni
cipal council. The relator complained that 
at the time of such election, each one of the 
respondents had "a claim, action, or pm 
ceoding" against the municipality. The re
spondents were members of ‘‘The (iood Ci»; 
zens* league" of the town, and they su!> 
scribed money to pay the expenses of à sum 
inary proceeding taken at the instance of the 
league to quash a by-law of the town. The 
respondents were not the applicants in tin 
application to quash the by-law : -Held, that 
the proceeding to quash the by-law was a 
proceeding against the municipality, within 
the meaning of s. 80 (1) of the Municipal 
Act, It. 8. O. c. 223: aud. upon the evidence- 
and findings of the County Court Judge, that 
it was a proceeding taken by tin- respond 
cuts “through another." Something more 
than membership in the organization was 
necessary to render the members answerable 
for expenditures or acts done in the name 
of the association; but their assent to and 
participation in the proceedings were shewn 
by the evidence. Rex cx rel. Davis v. Camp
bell, 22 Occ. N. 118.

Disqualification — Vote on By-law —
Pecuniary Interest — Liquor fAcense.Y-rA 
member of n municipal council is disqualified 
from voting in the council upon any subject 
in which he has a personal or pecuniary in
terest, distinct from that which he has as 
a ratepayer in common with other ratepny- 
ef-s. A hy-law to reduce the number « 
liquor licenses in » municipality was quashed 
because carried be the casting vote of tne 
reeve, who was mortgagee of one of the pro
perties likely to be affected by it. /* " 
L’Abbc and Corporation of Blind /unr. -■*
Occ. N. 1». 7 O. L. 230, 3 O W. 11. 1H2.

Disqualification ot Mayor anil Tow» 
Councillor» TurrcO EtpmhMr —»«- 
turc of Loans—Borrowing by Outgoing Coun
cil—Affidavits—Costs.]—A mayor and five 
councillors of a town, caving voted for nor 
rowing money to meet the current expend -
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tUre for 1903 in excess o; the amount author
ized by h. 480 of the Consolidated Municipal 
Act, JDOCi. and having had proceedings taken 
against them by a relator to unseat them, 
disclaimed, and a new election was held, at 
which the mayor and four of the old council
lors. together with another, were elected 
by acclamation. The same relator then took 
further proceedings against the mayor and 
four old councillors, on the same grounds, 
to have them unseated again :—'Held, in 
answer to the contention that sums expended 
for schcol purposes and debentures and other 
special charges were not "current expendi
ture," that the by-laws recited that the loans 
were to meet "current expenditure;'* and that 
there was no power to borrow for any other 
purpose without a vote of the duly qualified 
ratepayers; that the sums borrowed were in 
the estimates and were part of the current 
expenditure for 1903; and similar charges 
were in the regular levy for 1902 and formed 
part of the sum on which the 80 per cent, 
was calculated : -Held, also, that a sum of 
$û,OtiU borrowed under a by-law passed in 
January, 1908, by the outgoing council of 
1902, should be taken into account :—Held, 
also, that the personal motives of the relator 
had no bearing on the motion or any part 
vf it; and affidavits and counter-affidavits as 
to his motives were not read; and the mayor 
and four councillors were unseated and or
dered to pay the costs. Rex cx rel. Moore 
v. Ham>11, 24 Occ. -V 271, 7 O. L. It. UUO, 8 
O. W. R. «H2.

Election Officer —Négligence—Depriving 
Elector of VoU Liability.] An action will 
lie where one is deprived of his right to vote 
at a municipal election by the negligence of 
another. A municipal corporation is answer
able for the negligent performance of his 
duties by one of its officers, who is appointed 
and removable by it, even where the duties, 
the negligent performance of which gave rise 
to the action, were imposed by the legisla
ture aud not by the corporation; Hanington. 
J., dissenting. Crawford v. City of St. John, 
84 N. R. Reps. MO.

Illegal Payments to—Recovery Back.] 
—A municipal corporation were held entitled 
to recover from councillors poneys Illegally 
paid to them for services on a resolution of 
the council. Town of Amherst v. Read, 
Town of Amherst V. Fillmore, 23 Occ. N. 
139.

Interest in Matter before Council—
Shareholders in Company—Bonus—By-law— 
/n validity. J —Article 4301, R. 8. Q„ declares 
that councillors who have a personal interest 
in n question before the council are incom
petent to take part in the deliberations of 
the council upon that question. No matter 
how small that interest may be, and whether 
an individual or collective interest, such ns 
the interest which a councillor may have in 
a joint stock company of which he is a share
holder, if it exists, it is direct, immediate, 
and therefore sufficient according to the terms 
of the article, which does not make the dis
tinction found in art. 4215, which relates only 
to candidates for municipal offices. 2. There
fore a councillor who is n shareholder in n 
company, cannot take part in a vote of the 
oonndl grintiug a bonus to this companv; 
and. if the majority is composed of council
lors so interested, the by-law passed by their

aid for such purpose will be quashed. Town 
of Victoriaville v. Dubue, Q. It. 13 K. B.

Mayor — Disqualification — Employment 
as Solicitor—Quo Warranto.]—The defendant 
was, before his election as mayor of a town, 
solicitor for the prosecutor appointed by 
the town to enforce the provisions of the 
Canada Temperance Act, the prosecutor re
ceiving as salary from the town one-half of 
the tines collected, after deducting the ex
penses. His right to the office was attacked 
on the ground that he was disqualified un
der K. 8. N. 8. c. 71. s. 54 (c). The affi
davits were in conflict as to whether the 
defendant had received any payment out of 
ill.' funds of iii.- town after his election as 
mayor, but it was couceded that ho had acted 
for the prosecutor, bating been retained by 
him :—Held, that on a motion for an inform
ation in the nature of quo warranto, the 
Court could not determine the disputed ques
tions of fact, and leave to exhibit the in
formation should be granted, as there ap
peared to be something to be investigated. 
The Court had some doubt as to whether the 
seat ought not first to be declared vacant by* 
the council. Rex v. Robertson, 21 Occ. N. 
413.

Money Payment to—By-lau—Violation 
of Procedure Bylaw — Discretion.]—The 
Court, in the exercise of its discretion, re
fused. under the circumstance? of the case 
(Street, J., dissenting), to re?train a muni
cipal corporation from acting upon a by-law 
for the payment of mopey to the mayor ns 
remuneration for services, the money not 
being provided for on the face of the estim
ates. and the by-law being passed by the 
council in the face of the protest of the rain- 

■ ority and in contravention of the procedure 
by-law of the council, by being taken up by 
the council before being submitted to a com
mittee of the whole. Heffernan v. Town 
of Walkerton. 23 Occ. N. 222, 6 O. L. R. 79. 
2 O. W. R. 17, 434.

Payment for Services -Recovery Back.] 
—A municipal council which has knowingly 

| and voluntarily paid a councillor the value 
j of his services as inspector of roads has no 

right to recover back from him the sum 
paid. Corporation of New Rockland v. Tor
rance, Q. R. 21 8. C. 165.

Presence at Meetings Mandamus—
I Penalty—Nonfeasance—Discretion of Court.] 

—A municipal councillor is a person occupy
ing an office in a con>oration, within the 
meaning of art. 092, (’. V. 2. One of the 

1 duties attached to such office is that of heinc , 
I present at the sittings of the council. 3. 

A councillor who while he retains his office, 
conspires with others not to be present at the 

! sittings of the council in order to prevent a 
quorum beinir present, and thereby to pre- 

! vent the council from exercising rights or 
. powers or functions which it is obliged to 

exercise within n certain time, is held to I"- 
;i person occupying an office ill n corpora
tion who omits and neglects to perform n 

, duty attached to such office, and, according 
to the terms of art. 992. he may oe ordered 

! bv mandamus to be present at" the sittings 
l of the council. 4. The fact that a penalty 

is given for the non-fulfilment of siu-h duty 
- does not prevent the issue of the mandamus.
I Semble, that n municipal councillor is one of
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the persons aimed at by Art. 60, Ü. P.. sub
ject to the right* of surveillance and dim- 
uou uader the orders and control of the Su- 
parlor Oourt and it- Judaea. Semble, that, 
without a by-law therefor passed by the 
council, there is no penalty upon a councili.h 
who is not present at the sittings of the 
council. Semble, that there is nonfeasance 
of office on the part of a councillor who 
conspires for the purpose aforesaid. Semble, 
that the writ of mand'.mus is a matter 
largely in the discretion of the court or 
Judge. Legacé V. Obvier, Q. It. 21 S. C. 
285.

Pro-mayor of Village—County Coun
cil.) — A pro-mayor of a local municipal 
council has no right to sit in the county coun
cil. Paré v. County of Shefford. U. It. 24 
S. C. 50.

Recorder—Removal of—Ground» for— 
Power» of Council—Statute»—Appointment 
—Seal.) — The relator, who held the office 
of recorder of the town of T. during good 
behaviour, was removed from his office by the 
town council, and the defendant was ap- 

_ pointed in his place and steed. An informa- 
* tion in the nature of a quo warranto was filed 

to determine the right t<> the oAot. The
grounds of dismissal were : 1st. non-attend 
ance at meetings of the council ; 2nd, refusal 
to prepare an Act for submission to the 
legislature unless paid therefor ; and. 3rd. 
procuring alterations <>f iiii* Act, after it 
had been prepared by another solicitor, 
whereby certain changes were made in the 
salary attached to the office of recorder and 
in the tenure of office. By the Act of in- 
<-orporation numerous powers were given to 
the towiu council, but no power was given 
specifically in relation to the amotion of 
officers, and all the powers of the corpor
ation generally were not vested in thfc coun
cil. The town council was given power to 
make by-laws, but only in relation to sub
jects specifically mentioned, and not includ
ing the amotion of officers :—Held. that, 
under all the circumstances, it could not la* 
inferred that the power of amotion was given 
to the council by the charter and Acts of 
incorporation, but the same remained in the 
corporation at large as one of its incidents 
and could be exercised only by the corpor
ation itself and not by any separate |H>rtion 
of it such as the town council :—Held, that, 
as the town council had no power to amove 
the relator from the office of recorder, the 
office was not vacant at the time of the ap
pointment of defendant :—Held, that the ap- 
Hiinimerit of the relator was not bad for not 
laving been made under seal, such a method 

of appointment being unnecessary :—Held, 
that, if an appointment under seal were 
necessary, the objection was removed by Acts 
of 1880 e. 4, s. 30. by which appointments 
made by the councils under the Act of 1888 
were declared to lie valid and effectual. 
Semble, that if the town council had the 
power of amotion it was properly exercised 
and for good cause. McDonald," C.J., dis
sented. Repina eji ret. Lawrence v. /*after- 
son. 33 N. 8. Reps. 425.

IX. (lOVSTY (’0VNCIL8 — POWERS OF.

Alteration of Boundaries of Local
Municipalities Mimh-ncrinlion Petition 
—Motive—Waiver — Arbitration and Award 
—Motion to Qua»h By-law—Application by

Minor Municipality.] — Inder *. is 0f tllP 
Municipal Act, 3 Edw. VII. c. IP, when an 
application is made to a county council to 
detach a portion of one municipal it v and an
nex it to another, the county council is not 
confined in its powers to the bomnliiries of 
the lands mentioned in the applim , 
may detach any lauds it may de. i, 
from the one municipality mid attach them 
to the other, subject, in case of the l , nt 
of the municipality the area of which , re
duced, to the award in the 2nd sub-section 
mentioned. It would, therefore. Is* n„ „hjo« 
tion to a bv-law of a county council detaching 
two parcels of land from one niunii ipaliti 
and adding them to another, that the pet: 
tion for the by-law described only one of the 
,-arcels and asked to have that parcel de
tached. for the council, being one.- set in 
motion, may, in the exercise of its discretion, 
detach all, or less, or more, than the territory 
described. The municipalities affected, how
ever. have a right to require that there shall 
be n real exercise of discretion la-fore th*- 
POWW is acted upon, it Mtg judit 
nature. The by-law of the county council 
was bad when passed because it altered the 
limits of the village of Southampton with
out intending to alter them to the extent 
actually affected, and without considering tIn
expediency of so altering them ; mid the ob
jection v as not waived by the act of the 
Southampton council in passing a by-law ap
pointing their arbitrator, because they were 
misled by the untrue recitals in the couuty 
council's by-law that the petitioners covered 
the whole of the lands detached. They should 
not be held to have waived an « bjevtion go
ing to the root of the by-law, of which they 
were not aware ; in the face of the recital, 
they were not obliged to verify it before act
ing as they did. Notice of "the application 
should have lieen given to the Southampton 
council liefore the county .council acted upon 
the petitions. It seems’ to lie the intention 
of s. 18 of the Municipal Act of 1908 that 
the by-law of the county council should pro
vide for the reference of boundaries to the 
arbitrators only where the municipality from 
which territory is detached opposes it. and 
notice to that municipality is necessary for 
the purpose of ascertaining whether it op- 
sises or agrees to the promised alteration of 
ts boundaries. That objection, however, was 

apparent on the face of the county by-law in 
the present case, and was. therefore, waived 
by the appointment of an arbitrator. It was 
objected that this was not a case in which 
one municipality could apply to quash the by
law of another, but It is manifestly within s. 
378a of the Municipal Act. Appeal allowed 
and by-law quashed with costs. Order of 
Mar Mi, bon. J.. 24 Ocr. N. 358. 3 O. W. It- 
729, g O. L. R. 100. reversed. In re Village 
of Southampton and County of /trier, 4 0. 
W. R. 341. 25 Occ. N. 12. 8 O. L. B. «164.

Appeal from Decision of Local Coun-
ciL| — A county council, sitting in appeal 
from the decisions of local councils, ha* 
neither the privileges nor the powers which 
municipal councils exercise ns the executive of 
municipal corporations : it only fulfils quasi- 
judicial functions, by virtue of the powers 
which the legislature has delegated to it. to 
adjudicate upon appeal* from the decisions of 
local corporations : and for such purpose a 
county council is a tribunal which in no way 
warrants the validity of its decision - : and for 
Its decisions or judgments the county council
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ia not responsible. Young v. Township of 
Hertford, y. It 19 ». C. 120.

Appeal from Decision of Local Coun
cil Juridiction — Irregularity — Contra
dictory Decision.]—A local council bad ad
opted a procès-verbal ordering the opening ut‘ 
a road In Me report to the council the
superintendent bad suited the date of ap
pointment as the 13th instead of tin* 12th 
June. An appeal was taken to the county 
council to quash this procès-verbal on the 
merits. The petition in appeal gave the true ! 
date of the appointment of the superintend- | 
eut, and did not invoke the clerical error, i 
Before the county council the appellants de
manded a declaration of want of jurisdiction \ 
by reason of the error in the report and 
procès-verbal, and the council decided that it ! 
had no jurisdiction, and at the same time 
quashed the procès verbal :—Held, that this 
contradictory decision was illegal ; that the 
informality in the date was of no conse
quence, and, besides, had not been invoked | 
before the local council, nor by the petition 1 
in appeal; that the county council could not, 
by relying upon such an informality, refuse 
to take cognizance of the merits of the procès- j 
verbal and at the same time quash it, so long I 
as it was regular on its face; and the deci- | 
sion of the county council was a denial of | 
justice to the respondents, lticurd v. /.(- 
myn . y. R. 10 8. U. 172.

Appeal from Decision of Local Coun
cil — Way — Maintenance and Opening— 
Powers of Special Superintendent—Munici
pal By-law—Petition—Discretion of Council 

-Powers of Superior Court—Quashing.]— 
1. By virtue of an. 794. C. M., if the special 
superintendent is of opinion that a petition 
for certain works should lie refused, he should 
report accordingly ; but if. on the contrary, 
he is of opinion that this petition is well 
founded in demanding certain works, it would 
be proper to make a procès-verba I to that 
effect- 2. It is not necessary that the works 
demanded should be mentioned in the prayer 
of the petition; it is sufficient, to give the 
county council authority to act, that they 
should be mentioned in the body of the peti
tion as things suggested to the council upon 
which the council should exercise its discre
tion. 3. The Superior Court, by virtue of 
powers, which are conferred upon it by art. 
2829, R. S. U., may take cognizance of the 
proceedings of municipal councils, whatever 
they may lie, and quash them ; and it may 
exercise these same powers in the case of ii 
decision of a county council sitting iu nppml. 
iu spite of art. Ml, C. M.. which denies the 
nght of appeal in such a case. Judgment iu 
Q. H. 17 8. C. 131 corrected. Pivhi V. County 
of Portnruf, y. R. 17 8. C. 589.

X. Debenture**.

Boat» - Special Rate — Railway.]—By 
pascal under the provisions of as. 

y6* and of the Municipal Act. R. 
„ (). 1807 c. 223. a township corporation 
was authorized to raise a sum by issuing de- 
Deatures, to be met by special rate, to provide 
a bonus m aid of a railway company, pay- 
awe upon its compliance with certain con- 
dltions no time for compliance lieing limited, 
the debentures were duly executed, but re- 
mainod unissued in the ixissession and under

the control of the municipality :—Held, that 
until the sale or negotiation of the debentures 
there was no debt on the part of the town
ship. and that the special rate was not levi
able. though tin* time tixed for payment of 
some of the debentures bad passed. Judg
ment below, 32 O. It. 135, 2 Dec. N. 3tH, re
versed. Bogart v. Township of King, 21 Occ. 
X. 229, 1 U. L. R. 496.

Bon owing Powers—Condition Imposed 
by Statute — Purcltiser — "Provided.”] — 
Under the N. S. Acts of 1898. c. 65, s. 13, 
the city of Halifax was authorized to liorrow 
certain sums of money, including "the sum 
of $11,509 for the extension north of the Es
planade, provided the owners of the property 
north of the contemplated extension give and 
convey to the city the necessary land re
quired for such extension.” The work was 
required for the abatement of a nuisance of 
which the property owners in the vicinity 
had been complaining for some time, and, it 
being understood that the property owners 
would convey to the city the land required 
for the puriiose. the city treasurer recom
mended to the council that all sums required 
during the year 1898-99, including that re
quired for tin* carrying on of the work at the 
Esplanade, be liormwetl at the same time, as. 
by doing so. the expense would be lessened, 
and a better price obtained for the deben
tures. This recommendation was adopte i by 
the city council, and the amount in question 
was included with other amounts to be bor
rowed. and debentures issued for the whole. 
The plaintiff, a ratepayer, whose rates were 
increased by the amount of 84 cents annually 
for interest on the loan, applied for a writ of 
certiorari to remove into the Supreme Court 
the record of proceedings of the committee on 
public accounts, tin* tenders committee, and 
of the city council relative to the borrowing 
of the amount represented by the loan, as 
part of the consolidated fund of the city, 
and the estimates of income and expenditure 
of the city for the year 1902, the principal 
ground living that the rate which was made 
upon the basis of the estimates included in
terest on the sum of $0,500 :—Held, that, 
with respect to the issue of bonds for the 
amount in question, there was not merely a 
defective execution of a power, but a total 
want of it; that the word “provided” in the 
Act was intended to create a condition pre
cedent to the exercise of the borrowing power ; 
that the purchaser of the debentures was 
IxMind to examine the statute under the au
thority of which they were issued, and, had 
he done so, would have been made aware of 
the fact that the terms of the statute had 
not been satisfied, there being nothing iu the 
face of the debentures, or in any of the pro
ceedings of the council, so far ns disclosed, 
to convey any intimation that the condition 
subject to which the power was to ue exer
cised had been performed ; that the word 
•‘provided,” as used in the Act, was an apt 
word to create a condition, being synonymous 
with “ if,” " when,” and “ as soon ns." Hart 
v. City of Halifax. 35 N. 8. Reps. 1.

By-law — Estimates—Sinking Fund.]— 
A by-law to raise $3.000 by debentures to 
build a $10.000 bridge will be set aside when 
not in conformity with the provisions of arts. 
4144 and 495, M. C. Such by-law should be 
based upon precise estimates and provide for 
the levying of a sinking fund ns well as in
terest ution the loan. Pritchard v. 'Township 
of Wakefield, y. R. 24 8. C. 100.
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By-law Guaranteeing — Approval of 

Ratepaytra — Approval of Lieutenant-Gov- 
• mor.]—Judgment iu U. II. 11 K. B. 77. nf- 
.irmed. Hanaon Village •of Grand Mère, 
33 S. C. It. 50.

by « vote of the ratepayers, and by the Lieu 
t. nant-Governor in Council. An i compliance 
with these conditions is not affected or dis
pensed with bv s. 27 of «9 V. <■. 7s m , 
Hanaon v. Village of Grand Mère, u B 11

By-law Guaranteeing statute—Con- 
atruetion — Approval by Ratepayers and 
Lieutenant-Governor.] — A by-law enacted 
under the Towns Corporation Act ic. J, tit. 
11. Revised Statutes of Quebec, 1888). by 
the respondent corporation guaranteed de^en- 
tures to :i specified amount to be Issued by a 
company with which the corporation con
tracted for the execution of a public work 
within the municipality ; but the same had 
not been submitted to the municipal electors 
for their approval or to the Lieutvnaut-Gov- 
> rnor for his authority :—Held, in a suit by 
uebenture-holders against the corporation, that 
the guarantee was in consequence ultra vires : 
—Held. also, with regard to the special Act 
(«0 V. c. 78) under which the company was 
incorporated, that the above contract involved 
a financial obligation on the part of the cor- 
Iforation within the meaning of s. 7 <c). 
Both under that section and s. 27, which 
should be read together, a by-law must be 
approved by a majority of the wdiole |>ody of 
ratepayers. Judgment in 33 S. O. It. 50. af
firmed. Hanaon v. Village of Grand Mère. 
[1904] A. C. 789.

Defective By-law — Remedial Statute.] 
—A municipal by-law was passed in 1802. 
on which debentures were issued, which pro
vided for payment of the interest, but failed 
to provide for payment of the principal. The 
•milute 3 Edw. VII. c. 18. ». 98 (O.i. enacts 
that “where in the case of any by-law here
tofore or hereafter passed, the interest for 
one jur or more on the debentures Issued 
under such by-law and the principal of the 
matured debentures (if any) has or shall 
have been paid by the municipality, the by
law and the debentures issued thereunder re
maining unpaid shall lie valid and binding 
—Held, that the effect of this is to make one 
payment of interest validate the deismtlire in 
respect to which it is paid, and one payment 
of principal validate the delienlurc in re
spect to which it is paid : and that accord
ingly the debentures here in question fell 
within the scope* of this remedial enactment. 
Standard Life .1 aauranee Co. v. Village of 
Tweed, 23 Oer. N. 324. « O. L. R. «53, 2 O. 
W. R. 731. 747. 922. 983.

Form of—■Sinking Fund—Aeaent of Lieu- 
t* nant-Govemor. ]—A by-law (not being for 
local improvements i which provides for the 
postponement of the payment of the principal 
to the end of the term over which the deben
tures are to run, ami for the same being met 
bv a sinking fund, instead of providing for 
the payment of the principal by equal instal
ments, is not in accordance with the Muni
cipal Ordinance (C. O. 1868 r. 70). and for 
that reason the Lieutenant-Governor iu Coun
cil is warranted in withholding his assent 
thereto. In re Edmonton Bp-latr, 21 Occ. N. 
100, 4 Terr. I* R. 450.

Guaranteeing—Approval of Ratepagere.] 
—Held, following Corporation de la Pointe 
Gatineau v. Ilenson. Q. R. 10 Q. B. 846, that 
n by-law authorising a municipal corpora
tion to guarantee debentures issued by a com
pany, is not valid until it has been approved

Illegal Assessment — Validity „f Ur
benturea — Motion to Quaah Whoù Rate— 
Certiorari.]—Bv c. «5 of the Nova Scotia 
Acts of 1898. the council of the city of Hali
fax were authorized to borrow on tie- . redit 
of the city of Halifax a sum not u. .-xmo 
.$«,500 for the extension north of the esplan
ade ; provided the owners of property in 
front of the contemplated extension >hould 
give and convey to the city the land reqnir.il: 
and it was enacted that the sum when bor
rowed should form part of the consolidated 
fund of the city, and debentures should 
be issued by the city therefor under the pr, 
visions of c. 24 of the Acts of the legislature 
of Nova Scotia for 1889. The said sum of 
$«.509, together with other sums, was sub
sequently borrowed, and debentures issued to 
cover the amount of the loan. There was 
nothing to distinguish the debentures issued 
in respect of the sum of $«.590 from those 
issued with respect to the balance of the loan. 
The owners of property in front of tie* 
proposed extension refused to convey, and it 
was not disputed that th«- loan was prema
turely made. The application was for a writ 
of certiorari to remove the whole rate for 
1901 into the Supreme Court. On behalf of 
the citv corporation it was contended that 
the holders et the debentures could < ufoi 
against the city payment of the debentures 
and the interest, and therefore the rate should 
not be quashed. By reason of the loan the 
rate of the applicant was increased 84 cents 
a year :—Held, that the application mu<t be 
refused. In re Hart and City of Uahfai. 
21 Occ. N. 480.

XI. Duaixaoe.

Alteration of Report and Plans. I -
Before the report, plans, and assessment of 
the engineer for a drainage scheme have been 
adopted by the council, it cun refer them 
buck to him for further consideration or for 
amendment, but after they have been adopted 
it cannot of its own motion change or amend 
them ; and if the drainage scheme is carried 
out with a material change the municipal'" 
are not protected, and are liable to make 
good any damages resulting from the work. 
Privât v. Townahip of Floa, 21 Occ. N. 113. 
1 O. L. R. 78.

Artificial Drain — Reppira—Outlet.]-- 
Seetion 75 of the Drainage Act. R. S. 0. 
1897 c. 22«. applies only to drains artificially 
constructed, and does not apply to the re
pair or improvement of a natural water
course. Sutherland-Innes Co. v. Romney. «I 
8. C. R. 495, considered and followed. Where 
part of a drainage work to which the provi
sions of s. 75 apply is out of repair, itia not 
necessary before initiating proceedings for t ne 
improvement of the drain under that section 
for the initiating township to repair the por
tion of the existing drain which it is bound 
to repair. Both classes of work may be pro
vided for in the same by-law. the engineer 
in that case estimating and assessing sepa
rately the cost of each class In re linen- 
a hi pa of Mcraa and Goa field 3 orth a"
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Township of Rochester, 21 Occ. N. 558, 2 O. 
L. R. 43o.

Artificial Obstruction — Failure o) 
Scheme—Report of Engineer.] — In 1984 a 
petition was presented to the plaintiffs' coun- 

aikii - for i he remoi al < f a dam an i ot her
obstructions to Mud Creek, into which the 
drainage of the township and of Augusta, ad
joining, emptied. The council had the creek 
examined by an engineer, who presented n 
report with plans and estimates of the work 
to be done and an estimate of the cost and 
proportion of benefit to the respective lots in 
each township. The council then paeaeu a 
by-law authorizing the work to be done, which 
was afterwards set aside ou the ground that 
the removal of an artificial obstruction was 
not contemplated by the law then in force, 
s. 570 of the Municipal Act. 1883. In 1886 
the Act was amended, and n fresh petition 
was presented to the council, which again 
instructed the engineer to examine the creek 
and report. The engineer did not again ex
amine it (its condition had not changed in 
the interval), but presented to the council 
his former report, plans, specifications, and 
assessment, and another by-law was passed, 
under which the work was done. In an ac
tion to recover from Augusta its proportion 
of the assessment :—Held, affirming the judg
ment of the Court of Appeal, 2 O. L. R. 4, 
21 Occ. N. 375, Strong. O.J., dissenting, that 
the amendment in 1886 to a. 570 of the Muni
cipal Act, 1883, authorized the plaintiffs’ 
council to cause the work to be done, and 
claim from Augusta its proportion of the 
cost:—Held, further, reversing the judgment, 
that the report of the engineer was sufficient 
without a fresh examination of the creek and 
preparation of new plans and a new assess
ment. Township of Elizabethtown v. Town- 
«hip of Augusta. 22 Occ. N. 191. 32 8. C. It. 
295.

Assessment of Lands In Adjoining
Township—Oetlet or injuring liability. Re 
Township of Elma and Township of Wallace. 
2 O. W. It. 108.

By-law — Assessment of owners to pay 
damages and costs before benefit by-Jaw 
Passed Drainage Act, s. 95. Re McClure 
and Township of Brooke, 6 O. W. R. 1021, 
11 O. L. It. 115.

By-law — Petition—Qualification of Pe
titioners — "Assessment Roll’ — Farmers' 
Son*—‘ntcrest in Land—Damages.]—In an 
action for an injunction to restrain a muni
cipality from proceeding with the work under 
a drainage by-law :—Held, that the assess
ment roll last revised previous to the passing 
of the by-law is the one to be looked at for 
tm; purpose of ascertaining whether the pe
tition for the work was sufficiently signed to 
authorize the passing of the by-law :—Held, 
also, that the words “exclusive of farmers’ 
sons not actual owners," in s.-s, 1 of s. 3, 
R. S. O. c. 226, does not refer to farmers’ 
sons who are not actual owners in fact, but 
to farmers' sons so shewn by the last revised 
assessment roll :—Held, also, that two sons 
to whom a father was willing and promised 
to grant his farm, taking back a life lease, 
had an interest in the land, of a freehold 
nature, entitling them to be assessed as joint 
owners, and were not "farmers’ sons not 

d—35

actual owners —Held, also, following Con
nor v. Middagh, 16 A. It. 356, and McCulloch 
v. Township of Caledonia, 25 A. It. 417, that, 
the by-law not having lieen quashed, the 
plaintiff was not entitled to damages for 
work done under it although invalid. Chal- 
loner v. Township of Lobo, 21 Occ. N. 29, 
32 O. It. 247.

Construction of Ditch without By
law — Trespass — Negligence — Costs.]— 
Section 470 of the Municipal Act, It. 8. O. 
1897 c. 223, applies only to actions brought 
to recover damages "for alleged negligence on 
the part of the municipality." In an action 
against a municipality for damages for di
verting water upon the plaintiff’s land by 
the construction of a ditch without any pro
per by-law authorizing the work :—Held, that 
s. 470 did not apply, as the plaintiff’s claim 
was for trespass, and not for negligence ; 
and that the trial Judge hud power over the 
costs; and the Court would not interfere 
with his discretion in awarding costs up to 
the trial to the plaintiff, while directing a 
reference as to damages. Judgment of Fergu
son. J., 1 O. W. It. 559. affirmed. Lawrence 

und, Occ. X. 188, 5 
O. L. R. 369. 1 O. W. It. 559, 2 O. W. It. 
189.

Construction of New Drain -Notice— 
Land Owners—Liability for Old Drain—Ap
peal to County Council.]—A public notice 
given by a special superintendent of his ap
pointment and of his proposed visit to places 
where it is proposed to establish a water
course. is sufficient when it is addressed to 
the persons directly or indirectly interested 
in the proposed works, and the owners of a 
concession through which the watercourse 
must necessarily pass are sufficiently notified 
by such a notice. 2. Arts. 881 and 882 of 
toe Municipal Code, passed In the Interests 
of agriculture, override art. 501. C. (*., und 
subject the owners of higher lands to submit 
to the establishment of a watercourse through 
their lands for the benefit of lower marshy 
lands. 3. Owners who assert that they are 
already under obligation in respect of works 
for a watercourse established by a proeès- 

, verbal, in order to escape liability for the 
work of making a new watercourse, must 
prove the homologation of this procès-verbal, 
and they may, besides, be made liable for 
the new watercourse in respect of the lend 
which such new watercourse drains. 4. An 
appeal to the county council does not deprive 
a party of his right to move before the Su
perior Court to quash a procès-verbal on the 
ground of illegality or nullity. Corporation 
of the Parish <if Ste. Julie v. Massue. Q. R. 
13 K. R. 228.

Cost of Repairs--1 arying Apportionment 
I —Powers of Referee.]—Upon certain repairs 

to a drainage work becoming necessary, one 
of the townships interested directed their en- 

I gineer to make a report, and he assessed the 
cost against the different townships in the 
proportions in which the original cost had 
been assessed, no proceedings having been 
taken under s. 69 or s. 72 of the Drainage 
Act to vary the assessment :—Held, that this 
was the proper mode of apportionment, and 
that, notwithstanding the wide wording of 
s. 71 of the Act, the Drainage Referee had 
no power to vary an apportionment made un
der such circumstances. In re Township of



1091

Chatham ami ’J'ownahip of Dover, 24 <Xx\ X. 
3U7, 8 O. L. tt. 132. 3 O. W. R 882.

Cost off Work — Prueta-verbal — Rate
payer» not I ntercated—Mia-vn-vause —t'oats. J 
—At rommou law ah well a» b.v virtue uf the 
Municipal Code, a procès-verba I cannot bind, 
nor effectively call upon to contribute to the 
coats of works ordered by the procès-verbal 
ill regard to a watercourse, any ratepayer 
except those interested : arts. 811, 870. 871. 
881. 882. C. M. 2. Therefore a procès-verbal 
which imposes u|iou certain ratepayers the 
duty of contributing to the cost of works in 
which they are not interested, is illegal and 
unjust, and should be quashed. 3. Costs can
not be given against a mis en cause unless he 
has joined issue with the plaintiff and asked 
for the dismissal of the whole or part of the 
plaintiff’s claim. Papuet v. Corporation of 
St. \irola», y. K. 13 K. B. 1.

County Rood — Wotvrcourte—Special 
Superintendent — Proeia-verbal.\ — Article 
772 of the Municipal Code applies only to 
cases where it is necessary to dig a water
course through lands fronting ou a road duly 
established, and where such a watercourse is 
necessary not only for draining the water 
from the road, but also for draining the abut
ting lands. 2. In this case a watercourse serv
ing the purpose of draining several lots in 
the vicinity of a road was not in question, 
but only a prolongation or continuation of 
road ditches into natural watercourses to 
facilitate the flow of water from the road: 
and consequently the special superintendent 
had a right to provide in his procès-verbal 
for the digging and maintenance of these out
lets by virtue of arts. 799 and 803 of the 
Municipal t'-ode. County of Kicolet v. Touai- 
ynant, Q. It. 12 K. It. 105.

Culvert in Highway—Existing dr^in— 
Reconstruction—Costs of. Re Township of 
Camden and Town of Dreadcn, 2 O. W. It.

Destruction of Water Privilege —
Easement --Compensation—Declaratory order 
—Injunction. Re Fa /rand and Townships 
of Morris and Grep, 41 O. W. It. 086.

Division of Township — Damagea for 
Conatrurtion—J oint Claim — Amendment of 
Statute — Limitation Clauae—Recurrence of 
Damanea. 1—Pursuant to the judgment of the 
Court of Appeal of the 2nd March. 1901 (1 
O. L. It. 519. 21 Occ. N. 231). the Drainage 
Referee on the 25th July. 1901, added the 
corporation of the township of (tosfield North 
as defendants, and they filed a statement of 
defence on tb«* 10th September, 1901. The 
Referee then heard the evidence and asaesswl 
damages against both townships in respect 
of the construction of the drain in question, 
whieh was completed liefore the division of 
the township of (Josfield. On the i5th April. 
1901. 1 Edw. VII. c. 30 (O.) was passed, 
w'iich repealed *. 93 of the Drainage Act, 
and made new provisions, one of which was 
that the notice claiming damages was to In- 
filed within two years from the time the 
cause of complaint arose :—Held, that the 
plaintiffs' claim for damages was against the 
two defendants jointly, and that it must be 
taken to have been first made on the 10th 
September. 1901, and was confined to dam
ages suffered b.v the original construction of 
the drain which bad arisen within two years
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next before that date; and that the plaintiff* 
would be at liberty to take proceeding- utidei 
b. 93 as often as any damage* should nr 
in the future, until a remedy should to- pro
vided to prevent their recurrenc e n \ 
Township of Goafield South. 24 Occ \ \\ 
7 U, 1* B. 302, 3 0. W. R. 21.

Execution of Work by Persons Bene
fited — Default—Officers of Corporation— 
Manda mu »—Code of Provedun ( liungi <«.] 
—Municipal corporations have the direction 
and coni red of works necessary for the execu
tion of procès-verbaux regulating the opening 
or maintenance of watercourse*. 2. If per
sons liable to do work, neglect to do it. tin- 
municipal corporation should have it done by 
their officers. 3. Municipal officers are sub
ject to the* orders of the municipal corpora
tion. but nol to the orders of private persons 
interested in the works, and they are respon
sible for their acts only to the corporation. 
4. The Superior Court has the right to com
pel municipal corporations by manuamus to 
execute xvliat they have ordered by their own 
procès-verbaux, and this righ. exists when 
ever there is no other remedy equally appro
priate. advantageous, and efficacious. 0. The 
new Code of Procedure, so far from restrict
ing the cases where mandamus may be 
obtained against corporations, renders the us- 
off the writ applicable to a larger nombe ol 
cases '-an the old Code of Procedure. See 
art. 1022 of the old code, and art. 992. No. 1 
of the new. Gauvin v. Pariah of St. Patrice 
de la Rieièrc-Ju-Loup, g. R. 23 S. ('. 318.

Flooding Private Lands < 'ulvert—In-
• reuse in rapidity of flow of water—Cause of 
action. Swayzie v. Township of Montagur.
1 U. W. R. 742.

Injury to Land - Trespass — Officer of 
Corporation — Limitation of Actions — Con 
tinuing Trespass.] — Action for trespass by 
the municipal corporation constructing and 
maintaining a drain through the plaintiff's 
land. The jury found that the drain bail 
been constructed in 18841 " by virtue of the 
street commisaioner’a power of office." The 
plaintiff, although aware of the existence of 
the drain at the time, made no objec'ion till 
1896, when the land caved in. The judgment 
in 33 N. S. Reps. 44)1. holding that the de
fendants having const rucled the drain by 
tlieir agent, the trespass, being a continuing 
one, was not burred by the Towns Incorpore 
tion Act. 1895. was affirmed. Town of Truro 
v. Archibald, 31 8. C. R. 380.

Inter-mur lclpnl Works — Contract —
Damages—Guaranty — Continuing l.iahihtgj 
—The city of Montreal having a sewer suffi
cient for nil its purposes within its limit* 
through lands lying on a lower level than 
those of Miree adjoining municipalities, en
tered into on agreement in writing with one 
of them. 8t. C., by which it was permitted 
to connect its sewers with the Montreal newer 
in question for drainage purposes, and. by t ie 
same agreement. Montreal consented that tne 
two other municipalities should make connec
tions with St. C.'a sewers, so connected, m 
such manner that waters coming from 
three higher municipalities should Is* 
through the Montreal pewer, on condition 
that the connection should Is* made by »t- ■ 
nt its own cost and to the satisfaction of U 
Montreal engineers ; and that Montreal slioui
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be guaranteed against damages :—Held, that 
the guaranty bound the several higher munici
palities not only for all damages resulting 
from the act of making the actual connection 
of the sewers, but also for damages that might 
I».- subsequently occasioned from user. Held, 
also. that, us Montreal had not obliged itself 
to construct additional or new works within 
any tixed time in case of insufficiency, the ad
joining municipalities were not relieved from 
any of their liabilities on account of post
ponement of construction of such works by 
Montreal. Held, further, that the judgment 
awarding damages against Montreal being a 
matter between third parties and not ,tvs 
judicata against the other munlcii>al corpora
tions interested, Montreal was only entitled to 
recover from St. C. such damages as might be 
shewn to have resulted from the connection 
and user of the sewers under the agreement ; 
that Montreal, when sued, was not obliged to 
summon its warrantor in the action for dam
ages, but could, after condemnation, recover 
such damages by separate action under the 
cop tract ; that it was not a condition prece
dent to action by Montreal, by the terms of 
the contract, that it should first submit to a 
judicial condemnation in liquidation of such 
damages : and that, as between St. C. and the 
arrière garants, their contracts bo-tnil them 
to pay damage» in pro|>ortiou to the areas 
drained bv them into the Montreal sewers. 
City of Montreal v. City of A'ft*. Cunegonde, 
22 Ckr. X. 251, :t2 8. C. K. 135.

Maintenance — Improvement of Saturai 
]Vat<rcourses—“ Henefit ” assessment—“ Out- 
St" Liability.]—Lands from which no water 
is caused to flow by artificial means into a 
drain having its outlet in a municipality other 
that that in which it was initiated, cannot be 
assessed for “ outlet liability ” under 57 V, c. 
5ti (0.). 2. Where a drainage work initiated 
in a higher municipality, obtains un outlet 
in a lower municipality, the assessment for 
"outlet liability ” therein is limited to the 
costs of the work at such outlet. 3. Every 
assessment, whether for “ injuring liability ” 
or for " outlet liability," must be made upon 
consideration of the special circumstances of 
tie- case, and restricted to the mode prescribed 
by the Act. There must be apparent water 
which is caused to How by an artificial chan
nel from the lands to be assessed into the 
drainage work or upon other lands, to their 
injury, which water is to lie carried off by 
flic proposed drainage work. 4. Assessment 
for ‘‘benefit” under the Act must have refer
ence to the additional facilities afforded by 
the proposed work for the drainage of all 
Innds within the area of the proposed work.

id may vary according to circumstances. 5. 
Sectiou 75 of the Act only authorizes an 
iisses*in.mt for repair and maintenance of an 
artificially constructed drain. The cost of 
widening and deepening a natural watercourse 
is not assessable upon particular lands under 
*• <•», but is a charge upon the general funds 
of til.- municipality. <1. Works for the re
clamation of drvwned lands in a township on 
a lower level than that of the initiating muni- 
cipality are not drainage wo'-ks, within the 
meaning of s. 75, for which assessment can be 
ei ! u t,K‘n‘un,h‘r. nor are they works by 
which the lands in the higher township can 
I'*' s-"d to have been benefited. Decision in 
t’A-K- 405, 10 Ore. N. 381, reversed. 
' ulhcrland-hmes Co. v. Township of Romney. 
21 Oec. X. 1. 30 R. C. R. 405.

Maintenance of Ditch—Action against 
Ratepayer—Prescription—Forum—Justices of 
the Peace—Residence — Summons — Convic
tion.]—The prescription of six months pro
vided by art. 2558. it. 8. Q., does not apply 
to an action begun by a municipal corpora
tion against a ratepay -r, for the recovery 
of his share of the cost of maintenance 
of a line ditch. 2. Such a suit may be 
begun by the corporation after having paid 
the account of the rural inspector, hut not 
before a justice of the peace, the right of re
course to that tribunal being a right personal 
to the rural inspector, which he cannot assign. 
3. In this case, the summons calling upon the 
appellant to appear before two justices of tin* 
peace of the district of Montreal, without in
dicating their residence, and the conviction 
having been made by such justices without 
stating their residences, the summons and 
convictions were held void, the competence 
of justices of the peace under art. 1012, M. 
C., depending upon their place of residence, 
which, therefore, must be mentioned. Tour- 
ville v. Parish of St. Francois dc Salles, U. 
B. 23 8. C. «7.

Mandamus —Yof ice—lieir—Damages.] — 
A letter written by the complainant's solicitor 
to the council of the municipality, stating 
that the land in question had been Hooded by 
wi.ter from a drain constructed by the muni
cipality, hut not saying anything as to the 
drain’s condition, and asking them to con
struct and maintain such drainage work as is 
required i>> relieve the land. i> not a suffi
cient notice under s. 73 of the Drainage Act 
to justify the issue of a mandamus. It is 
the claimant's duty to shew that proper notice 
has been given if a mandamus is asked for. 
and objection to the sufficiency of the notice 
may be taken by the defendants at any stage 
of the action without pleading want of notice. 
The Drainage Referee in trying an action may 
proceed partly on view, but in so doing must 
follow strictly the directions of the Act, and 
not make the view without appointment or 
notice to the parties. If he does so proceed, 
however, his finding, though base partly ou 
the view, may be upheld if the evidence sup
ports it. A complaint is entitled to recover 
for any injury to the use and enjoyment of 
his land "i- for it* depreciation in value, If 
caused by failure to keep a draiu in repair, 
luit not for depreciation iu value based upon 
the alleged insufficiency in size of the drain 
as originally made, and the Court holding, on 
the construction of the Referee's judgment, 
that this element had been allowed to enter 
into the eonvuitation of the damages, reduced 
them from $250 to $50. McKim v. Township 
of Past Luther. 21 Occ. X. 113, 1 O. L. R. 
80.

Neglect to Maintain and Repair 
Drain—Damages — Mandamus. O'Hara v. 
Township of Richmond, 4 O. W. R. 178.

Non-repair Injury to private property— 
Damages—Findings of referee—Appeal—Xo- 
tice of non-repair. Rayficld a\ Township of 
Amaranth, 2 O. W. R. 00.

Petition Alteration of route—Engineer 
—Hy-law—Quashing—Costs. Re Macdonald 
and \ illagc of Alexandria, 2 O. W. R. 637.

Proces-verbal —('onstruetion of Drain — 
Private Interest.]—A municipal corporation 
lias no power to order, by a procès-verbal, the
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construction of a watercourse begun in the 
interest of it private person and not in the 
interest of the public. Fontaine v. Corpora
tion of Sherrington, Q. it. 23 8. C. 532.

Pumping Machinery— Drainogt —Injury 
to Land and Crop»—Overflow of \\ a ter—In- 
efficient Operation of Pumping Plant —Ap
pointment of Engineer and Commissioner» of 
Works—Construction of Works — Scgligent 
Operation—Want of Repair — Provisions of 
Drainage Act — Damages—Costs—Source of 
Payment—Drainage Area—General Funds of 
Municipality.] — A municipality negligently 
operated their pumping machinery used for 
drainage purposes so as to cause damage to 
the lauds of certain persons. Corporation 
held liable under Drainage Act. It. 8. O. 
lhttT c. 220, s. 73 and 1 Ed. VII. c. 3, s. 4 
(O.). One-half of the damages awarded were 
imposed on the general funds of the muni
cipality. and one-half on the area benetited 
by the drainage machinery causing the dam
age. Bradley v. Township of Raleigh, <i O. 
W. It. 207, 10 O. I* R. 201.

Qualification of Petitioners — “Last 
Revised Assessment Roll ”1—The " last re
vised assessment roll ” which governs the 
status of petitioners in proceedings under the 
Drainage Act is the roll in force at the time 
the iHitition is adopted by the council and 
referred to the engineer for inquiry am. report, 
and not the roll in force at the time the 
by-law is tina'ly passed. Judgment of Mere
dith, C.J.. 82 O. R. 247. 21 Occ. X. 20, re
versed. Vhalloner v. Township of Lobo. 21 
Occ. N. 108, 1 O. L. It. 150. 202 : and this 
judgment was affirmed. Appeal dismissed with 
costs to res|»ondent8 the township of Lobo, 
but without costs to the respondent Olivei. 
t'halloner v. Township of Lobo, 23 Occ. N. 
35, 32 8. C. It. 505.

Report of Engineer—Appeal to drainage 
referee—Appeal to Court of Appeal—Status 
of appellant—Land owner—Township corpor
ation—Right of appeal—Amount of assess
ment—Scois- of report—Petition —Area—; En
largement—Multiplication of drains—Injury 
to land — Absence of benefit — Unjust assess
ment—Outlet. Re Township of .ildborough 
and Township of Dunwich, 4 (J. W. U. 150.

Status of Petitioners — Finality of 
Assessment Roll—Farmer's Son.] — In pro
ceedings under the Drainage Act the assess
ment roll is conclusive as to the status ot 
the persons mentioned in it, and evidence Is 
not admissible to shew that n person entered 
on the roll as owner is in fact a farmer’s son 
and has been entered on the roll as owner by 
the assessor's error. Judgment below on this

Eoint reversed : Armour, C.J.O., dissenting ;
ut affirmed per curiam on other grounds. 

Township of Warwick v. Township of Brooke, 
21 Occ. N. 231. 1 O. L. R. 433.

Township Drain— Di ision of Township 
—Damages bejo-c Division—Action for.] — 
A township, "in which extensive drainage 
works had been constructed, was divided into 
two townships by a statute which provided 
that the assets and debts of the original 
municipality should be divided between the 
new municipalities, each remaining liable ns 
surety for the portion of the debts it was 
primarily liable to pay, and the provisions 
of the Municipal Act ns to the separation of 
a junior from a senior township to be applied

as far as jH.ssible :—Held, that an action for 
damages caused by the drainage works, m 
curred before the division and asking u, have 
the drains kept in repair, must be brought 
against both townships and not against that 
one only in which the plaintiff ~ land was 
situate. Wiyle v. Township of Gosfi<id SouiIt 
21 Occ. X. 231, 1 U. L. R. 510.

Watercourse Traversing Two Coun
ties—Saming of Special Superintend,nt -In
quest—Quashing—Costs — R,s Judu,na.\ — 
The defendants had presented » petition to 
tlie county council of Ilochelaga for the 
authorization of the opening and maintenance 
of a watercourse crossing the counties ut 
Ilochelaga and Jacques Cartier. The council 
granted the request and named a special 
superintendent, who, after having visitwl the 
locus and heard the parties, drew up a report 
in favour of the proposal. This rejtort waa 
submitted for homologation to the board of 
delegates of the tw-o counties, who, after con
sideration, quashed it with costs of the report 
against the defendants, the petitioners. These 
coats were forthwith taxed : nd 
plaintiffs, who now claimed payment of them 

I from the defendants :—Held, that the decision 
| of the board of delegates had the force of res 

judicata against the defendants, and could not 
be Incidentally reformed in a suit for the 
costs. l\ Thai the oound] of Hochelaga had, 
in this case the power to name a special 
superintendent, and even supposing such nom
ination to be illegal, the corporation would 
not be reepduelble for errors in procedure n 
duced and accepted by interested parties.duced and accepted by interested parties. 

I r ounrg oj tioenciaga v. isOpiaine, y. k. yi ». 
(’. 165.

XII. Expen on vkk.
Acquisition of Lands at Tax Sale

Sale by Tender — Resolution of Council to 
Accept Lower Tender—Action by Higher 7V«- 
derer to Restrain Sale—Insufficient Rrasoit» 
lor Accepting Lower Tender.)—This was a 
motion to quash appeal by defendant corpora
tion to a Divisional Court from the judgment 
of Magee, J., upon an action to restrain de
fendants, the corporation of the City of 
Belleville, from proceeding with a sale to de
fendant Caldwell of certain lots aequired by 
the coriKiration under the Assessment Act in 
satisfaction of nm-ars of taxes. This action 
was dismissed by Street. J., and the plaintiff 
appealed to a Divisional Court, which held 
(5 O. W. R. 310), that the plaintiff was en
titled to succeed, unless the defendant cor
poration could prove at a further trial good 
reasons which induced them to sell to defend
ant (’aidwell. The defendant corporation 
elected to have a further trial, und it too» 
place before Magee. J.. without n jury, 
Belleville, on 2nd May, 1005:—Held plaintiff 
not entitled to have his offer accepted nor to 
prevent the corporation front selling for 
than the amount of his offer, but he was 
entitled to at. injunction to restrain them from 
closing the sale to Mr. Caldwell on the lias 
onlv "f the action of the special committee o 
of tb. council, 6 O. W. R. 1. J P?n.' 
to quash above appeal, it was held that tn 
mere payment of money as directed oy 
judgment is not a bar to an appeal from ti 
judgment by the party making such pay'»''
( referem-e to Pierce v. Palmer. 1- I • •
308). an ' If the existing injunction was £ 
moved and the appellants were declared to
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at liberty to carry out the sale, there was 
not bin v to support the contention that the 
defendant Caldwell could not purchase the ' 
lauds in question ; also that there was 
nothing to prevent his co-defendants from 
inking steps by appeal to relieve themselves 
l.oiii an onerous judgment which they allege 
io have been pronounced in error. Phillips 
x. r,(y uI Belleville, tl O. W. It. 129. 10 O.
!.. It. 178.

Borrowing Powers—“ Ordinary Expen
diture "—School Purposes — Costs. | — The 
power conferred upon a municipality by the 
Municipal Act. It. 8. O. 1897 <. 223. s. 485. 
of tiorrowing money to meet current expendi
ture is distinct from the power conferred by 
that section of borrowing money for school 
purposes, and the amount borrowed for the 
former purpose must not exceed eighty per j 
cent, of the amount collected in the preceding 
municipal year for the current expenditure of 
the municipality, apart from the expenditure i 
for school purposes. Where this limit had 
been exceeded, but before the action was j 
tried the money had been repaid, the plaintiff, 
who sued on behalf of himself and all other 
ratepayers, was held entitled to have the | 
merits of the case disposed of, and, in the 
result, his costs awarded to him. and this al
though the borrowing had taken place to j 
■ liable the municipality to carry on prior ; 
litigation ponding between the plaintiff and 
the municipality. Holmes v. Town of 
Goderich. Lilt Oce. N. 12. 5 O. L. R. 33.

Compulsory Audit — Appointment of 
auditor—Payment for services — Demand — j 
Attorney-General. Williamson v. Township of 
Elisabethtown, 2 O. W. It. 977.

Credit Legally Voted — Expenses In
curred—Payment—Treasurer—City Charter. 1 | 
—What art. 336 of the charter of the city of 1 
Montreal forbids to Its council and its com- | 
mittees, and what art. 338 punishes, is not the j 
ordering of payment of expenses already in- j 
eurred without their being covered by a credit | 
legally voted, but the incurring of them with
out such a credit. The prohibition against pay
ing these expenses is only directed to the treas- | 
urer of the city. 2. The restrictions provided by j 
arts, 336, 338, and 339 of the charter only 1 
apply to the expenses which the council has 
discretion to incur, and do not apply to dis- 
bureements which are provided for by statute 
or by a contract legally made by the council. 
Stephens v. Prtfontaine, Q. R. 22 8. C. 11.

Expenses of Criminal Justice — Lia- 
Mttji for—Certificate—Powers of Provincial 
Leyisiiiturcs.]—A municipality is liable for 
the fees and vx-.ienses of a justice of the peace 
or a constable, payable in relatiou to the 
prosecution of indictable offences, only where 
they have l>een certified to be correct by the 
Attorney-General or other counsel acting for 
the Crown, and have been ordered to be paid 
by the Judge presiding at the Court iu which 
the indictment is presented. The Act of 
Assembly 57 V. c. 19, s. 1, whereby certain 
expenses in criminal prosecutions are made 
chargeable upon the municipalities, is noi 
ultra vires of the Provincial legislature. 
McLeod v. Municipality of Kings. .Uorison v. 
Municipality of Kings, 35 N. B. Reps.163.

Illegal Payments—Action by Ratepayer 
°t ‘^ct*on Brought against Con- 

stable Resolution of Council—Ratification-

Parties— C'oefa.] —A constable appointed by 
by-law of a town arrested a man us a vagrant, 
and for so doing was sued for false arrest 
and imprisonment :—Held, that he was not 
acting us the servant of the corporation, and 
“ respondeat superior " did not apply : that 
the corporation were not liable to the person 
arrested ; that a resolution of the council 
retaining an advocate to defend the constable 
and agreeing to indemnify him, was ultra 
vires, and payment by the corporation to such 
advocate of his costs and to the advocate for 
the person arrested his costs of such action, 
was illegal. 2. That the payment by the 
corporation of a fee to an advocate for bis 
opinion as to the liability of the council and 
councillors was it legal payment. 3. That, 
though the resolution of the council and the 
payments thereunder might amount to a rati
fication of the act of the constable so as to 
render the corporation liable to the person 
arrested, the payment could not be so made 
legal ns against a complaining ratepayer. 4. 
That the constable was u proper party to an 
action by a ratepayer. 5. That ss. 268 and 
269 of the Municipal Ordinance of 1898, c. 
70, are merely permissive, and do not oust the 
general jurisdiction of the Court, iu an action 
to quash by-laws, resolutions, &c. 6. That a. 
273 affords protection for acts done under a 
by-law or resolution, but does not bar an 
action to restrain the corporation from en
forcing it. 7. That a ratepayer, on behalf of 
himself and all other ratepayers, has a right 
to bring an action for a refund of the moneys 
illegally paid. 8. That the c orporation not 
having paid the moneys under mistake, and 
having no right to recover them from the con
stable as moneys paid to his use. the plaintiff 
had no greater right. Pease v. Town of 
Moosomin. 5 Terr. L. R. 207.

Ordinary Current Expenditure —
Borrowing money to use ns security for ap
peal in previous action—Appeal for costs— 
Status of plaintiff. Holmes v. Town of God
erich. 1 O. W. R. 367, 814.

Payment of Money-Instalments — De
bentures—Sinking Fund.]—Since the amend
ment of the N. W. T. Municipal Ordinance, 
1894, part VI., ss. 10 and 11, by the amend
ing Ordinance of 1897. whereby s. 11 was left 
out and s.-s. (b) of s. 10 was repealed and 
a new sub-section substituted, and a new sec
tion, 222 (now 218). was enacted, a money 
by-law (not being for local improvements) 
which provides for the postponement of the 
payment of the principal to the end of the 
term over which the debenture# ran, and that 
such payment is to be met by a sinking fund, 
ihst-ad of providing for the payment of the 
principal by equal instalments, is invalid. In 
this case the by-law not being in accordance 
with the Ordinance, the Lieutenant Governor 
in council was warranted in withholding 
assent to it. In re Town of Edmonton, 21 
Occ. N. 100.

Public Parks Act, Man. — Municipal 
Act—Expropriation—Powers of Board—Entry 
—Trespass — Remedy of owner — Action— 
Arbitration.]—1. Section 755 of the Muni
cipal Act. R. S. M. 1902 c. 116, giving power 
to the council of a city to acquire by pur
chase or expropriation land for park purposes, 
read together with s. 769, dot's not nut! irize 
the council to enter upon the land, without 
the consent of the owner, without first taking 
steps to expropriate the land and obtain an



1099 MUNICIPAL CORPORATIONS. noo
award of arbitrator* and juiying the amount 
awarded for compensation. 2. Section 44 of 
the Dublic Dark* Act, It. 8. M. 10US2 c. 141. 
does not warrant the parks hoard of a town 
m entering anon ktied, or doing anything t. > 
injuriously affect it, without the consent of 
the owner, until after they have regularly ex
propriated and |mii<l for the property; and a 
person whose land has been thus entered upon 
or injuriously affected has a right of action 
for damages against tbe parks board, and is 
not restricted to the remedy by arbitration 
under the expropriation and arbitration 
clauses of the Municipal Act. Smith v. Pub
lic Park* Board of Portage la Prairie, 15 
Man. 1» R. 240, 1 W. 1- It. 237.

Purchase of Land for Industrial
Farm—Delivery and registration of convey
ance—Refusal to pay purchase money—Ex
ecuted contract—Deed of re-conveyance—By
law—Statute of Frauds—Dowers of corpora
tion—Extraordinary expenditure—Estimate— 
Assessment. Macartney v. County of llaldi- 
mand. 6 O. W. R. 806, 10 O. !.. R. 068.

Sanatorium — Proponed Expenditure — 
Submission of Question to Electors — Injunc
tion.]—There is nothing in the Municipal Act 
permitting a municipal council to take a 
plebiscite, and there is no express prohibition 
against doing so. Taking a vote of the elec
tors upon questions or upon authorized by
laws is oi«*n to grave objections. And where 
a council sought to take such a vote on the 
question of a money grant in aid of a sana
torium, which they had not power to make, 
with a view to inform the Legislature of the 
result, and, if favourable, to use the result as 
an argument in attempting to obtain for the 
council legislative authority to make the 
grant, they were restrained by injunction 
from so doing. Helm v. Town of Dort Hope, 
22 <»r. 273. followed. King v. City of To
ronto. 23 Oco. X. !r„', 6 O. L. R. 168, 1 O. 
W. R. K43.

Statute Authorising—Dam—Temporary 
structure—Injury to lands—Independent con
tractor— Control by corjioration— Mainten
ance of dam—Navigable river—Unlawful act 
—Nuisance—Abatement—Request. Clipshum 
v. Town of Orillia, 5 O. W. R. 208, 78(1.

Valid Debt- By-law—Contract—Injunc
tion—Costs. Whtlihan \. Hunter, 1 O. W. 
R. 7*8, 2 O. W. R. 20.

XIII. Expropriation.

Abandonment — Damages — Costs.] — 
The city commenced expropriation proceed- 

d forthwith toe* poeeeeekm <>f the 
plaintiff's land, constructed works thereon, 
and incorporated it with a public street.
flebeequently. in virtue of n etstnte granting 
permission to do so, the city abandoned the 
expropriation proceedings without paying in
demnity or returning the la .ids so occupied
.•m'I need : -Held, that the plaintiff bed been 
illegally dispossessed of his property, and was 
entitled to have it returned to him in the 
state in which it was at the time it had been 
so taken i*ossession of. and also to recover 
compensation for the illegal detention : Held, 
further, that in the present case the measure 
of damages, as representing the rents, issues.

and profits of the lands usurped by tbv city, 
| should be the equivalent of the interest u1Km 
| the value of the property during the period 
| of its illegal detention. Judgment below, y. 
' R. 8 y. B. 534, varied, with costs against the 
1 appellants. City of iloutreal \. liogn . -l 

Occ. X. I», 31 8. C. R. 1.

Arbitration and Award Api» id from 
i award — Injury to land owner — Br<>|H.st-d 
j diversion of stream—Water Privileges t— 
! Evidence on apiieal — Affidavits — Testimony 

liefore arbitrators not taken down—View of 
| premises—Local knowledge. R> high» ami 
j Town of Owen Sound, 3 Ü. W. It.

Compensation Arbitration and licard— 
Conclu*» ce ness of Award—Variation on ip- 
peal—Examination of Evidence—Valuation „f 
Lands.] — In a matter of expropriation at 
Montreal, under the provisions of 54 V 7s,

' s. 11, 181K), the commissioners' report has 
' not the character of “chose jugée” any more 
! than it had before the passing of that Act : 
j and, on appeal from the decision of the nmi- 
j missionevs to the Court of Review, the Court 
! has a right, in order to understand the award.
I to refer to the evidence which accompanies it ; 

but the Court will only change the amount of 
compensation awarded when it appears that 
no allowance has been made for part of the 

i claim, or in case of manifest error in arriving 
at the value of the projierty. The Court of 

1 Review has no right to take as a basis of its 
i judgment, the opinions as to valuation given 
! by the witnesses of the parties. In arriving 
( at the value of lands and the damage sus- 
I tained by reason of its expropriation, the 
j levenue derived from the land ought to lie 
J taken into account as well as the sales which 
j have been made in the neighbourhood. City 

of Montreal v. (lauthicr, Q. R. 26 8. C. 351.

Compensation Increase on Appeal—In- 
i tcrcst.]—Where, under the charter of the city 

of Montreal, a land-owner whose land bus 
been expropriated has obtained from the 
Court of Revision, on appeal from an award 

j of compensation, an increase of the amount 
! fixed by such award, he may receive from the 
i city corporation, the expropriating munin- 
i polity, the amount of interest accrued upon 
j the amount by which the award is increased 

from the time when tin* corporation took 
: possession of the land down to the date of 

I laymen t of the amount of the increase. 
Croud Trunk It. IV. Co. v. City of Montreal,
Q. R. 18 8. C. 534.

Compensation Vancouver Incorporation 
; Act, HUHl, s. I3S— Award—Jurisdiction- En

forcement.]—The right to compensation can
not lx* determined by arbitrators appointed 
under s. 133 of the Vancouver Incorporation 
Act. 11KMI, as their jurisdiction is limited to 
the finding of the amount of compensation. 
An award of such arbitrators cannot be en
forced summarily under s. 13 of the Arbitra
tion Act. In re Northern Counties Invest
ment Trust, Limited, and City of Vancouver, 
22 Occ. X. 127, 8 B. C. R. 638.

Construction of Sidewalk-on Private
Property — Act of Possession — < o m pen lo
tion.]—The plaintiff owned a building which 
did not extend to the street line. I he 
I’aving authorized the construction of a pei- 
nmtient sidewalk in the street, it was lan 
close to the plaintiff's house wall. o«rupy|ng 
a small strip of his land. The plaintiff having
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HUe(| the city for the value of this laud 
Hr Id, that the only act of possession being the 
construction of the sidewalk up to the wall of 
the plaintiff's house, and the placing of the 
sidewalk in this position not having been 
authorized by the city, which prayed acte of 
its willingness to surrender to the plaintiff 
possession of any property which might belong 
to him. his action to recover the value of the 
strip of land could not be maintained. Bin
land v. City of Montreal, Q. R. 10 8. C. 674.

Coats of Proceedings by Claimant for
Compensation -/«elusion in Damages •—__ 
Procedure —Taxation.]—Although the charter" 
of the city of Montreal, in dealing with muni
cipal expropriation, makes no provision for 
the costs properly incurred by the person 
seeking compensation in establishing his claim, 
vet these form part of the damages suffered 
by him and ought to Is* included in the com
pensation awarded, but the commissioners 
ought to limit themselves to declaring in their 
report that the person to be compensated has 
incurred such < >sts and to tiling a statement 
of them : they have no right to determine and 
tax the amount. The costs thus incurred are 
taxed according to the law and the ordinary 
practice, upon a bill prepared for the pur
pose. following the tariff established by the 
Judges of the Sui>erior Court, as to the pro
ceedings in expropriation, actually in course, 
and the amount of this bill ought to be added 
to the amount of the compensation. Conse
quently the only fees taxable against the party 
expropriating are those which are provided 
by the tariff. City of Montreal v. Gauthier, 
y. R. 26 8. V. 361.

Overholding Tenant — Right to Com
pensation as Occupant—Element* of Dam- 
tige.J—A tenant whose lease has terminated 
by effluxion of time, and who, notwithstand
ing that nu order decreeing expropriation lias 
been made, and public notice has been given 
nearly a year before such expropriation, con
tinues nevertheless in occupation of the lands 
as a simple occupant, day by day, on the suf
ferance purely of the owner, who. anticipating 
expropriation, did not wish to renew the lease, 
has only a precarious occupation of the land 
subject to be terminated from one day to an
other ; consequently he cannot be considered 
an occupant within tin meaning of art. UK IS.

('.. and is not entitled to compensation be 
cans.' the expropriation interrupted his occu
pation. Such an occupant can only recover 
(lampgeH for loss of profits from the time the 
order is made to the expiration of the lease, 
and. therefore, he has no right to the cost of 
moving, to tile expense of transferring a hotel 
license, or to the damage resulting from deter
ioration of his chattels, these losses not being 
occasiom-i by the expropriation, hut happen
ing solely through the termination of an un
certain occupancy. City of Montreal v. 
/Wi*. Q. R. 26 8. C. 367

Purchase of Gas Works — “ Works, 
riant, [pplianers, and Property" of Coin- 
pan y— Arbitration—Franchies and Good-will 
— Voluntary Agreement—Ten per cent. Addi
tion.]—By agreement between the city and 
the company, the former was to have the 
option of purchasing and acquiring “ the 
works, plant, appliances, and property of Hie 
company used for light, heat, and power pur
poses. ’ upon giving to the company notice as 
therein provided, at a price to he fixed by

arbi.-ation under the Municipal Act. The 
majority of the three arbitrators, in fixing 
the value of the works, plant, appliances, and 
property, included nothing for the earning 
power or franchise and rights of the com
pany :—Held, that they were right, for by 
the fair interpretation if the agreement 
"property” must lie limit'd by the preceding 
words, the rule of ejusdem generis applying. 
Held, also, that there being here no expro
priation, hut u voluntary agreement and sub
mission, s. !>!> of U. S. <). 1887 c. 164. as to 
adding ten per cent, to the amount ascertained 
by the arbitrators as the value, had no appli
cation. In re City of Kingston and Kingston 
Light, Heat, and Power Co., 22 Oec. N. 181, 
3 O. L. It. 637, 1 O. W. It. 11)4. 2 O. W. It. 
56, 3 O. W. It. 7tHl.

Statutory Authority — Manufacturing 
Site—Surrey—Loeation — Trespass.] — The 
corporation of the town of Sydney were em
powered by statute to expropriate as much 
laud as would he necessary to furnish a loca
tion for the works of the appellants, a plan 
shewing such location in be filed in tin- office 
for registry of deeds, and on the same being 
tiled the title to the lands to vest in the 
town. Engineers of the company were em
ployed by the town to survey the lands re
quired for the site and to make a plan, which 
was filed as required by the statute. M., two 
years later, after the company had excavated 
a considerable part of the land, brought an 
action for trespass, claiming that it included 
five chains belonging to him, and at the trial 
the main contention was as to the boundary 
of his holding. He obtained a verdict, which 
was affirmed by the full Court : — Held, re
versing the judgment, 36 X. ,8. Ileps. 28, that 
the only question to he decided was whether 
or not the land claimed by him was a part 
of that indicated on the plan tiled ; that the 
sole duty of the engineers was to lay out the 
land which the town intended to expropriate; 
and whether it was M.'s land or not was 
immaterial, as the town could take it without 
regard to boundaries. Dominion Iron and 
Steel Co. v. McLennan, 24 Oce. N. 160, 34 8. 
C. R. 304.

. XIV. Highways.
Beil Telephone Company — Under

ground Wire*.]—The plaintiffs, whose system 
oi communication hail Ih*cu in operation in 
the town of Owen Sound for some years, 
changed their office, and in connection with 
the change wished to carry their wires to 
that office across the street in which it was 
situated underground in a conduit, instead of 
overhead by jxdes and the defendants refused 
to consent :—Held, on the evidence, that no 
danger of injury to the street or inconveni
ence to the public having been shewn, the de
fendants were not justified in fact in re
fusing their consent -Held, also, that there 
was not justification in law for the refusal, 
s. 3 of lia* plaintiffs’ Act of incorjioration, 
43 V. c. 67 (D), not, as was contended by 
the defendants, empowering municipal coun
cils lo determine as they may sec fit where 
and how the plaintiffs shall construct their 
lines. Bell Telephone Co. v. Town of Owen 
Sound. 24 Oce. X. 320, 8 O. L. U. 74, 4 O. 
W. R. (Ht.

Closing Highway Private Interests — 
Xotice — Publication—Compensation. Re 
Wiiferons and City of Brantford, 2 O. W. R. 
807.
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Closing Street — By-law — Registered 

Plan—Sale of Itoad Allowance—Approval of 
Leiutcnant-Uovemor in Council—Promulga
tion^—When the owner of land has regis
tered a plan of subdivision of it into lots 
and shewing a street, and has sold lots lying 
alongside and facing on the street, he is 
bound by the plan, and cannot, without the j 
consent of the purchasers, close up the street | 
and retake the land composing it, and what 
he could not do himself the council of the 
municipality has no right to do for him by '

Casing f. by-law effecting that result; nor 
a such council a right under s. 007 and s.-s. 

(d) of s. ttlM of It. 8. M. ISMJfiS c. 110, to 
sell roads stopped up by them, save original 
road allowances and public roads which have 
been duly dedicated as such, and over which 
the council has established its jurisdiction ; 
and a by-law having such ends in view will ; 
be quashed, and is not validated by the ap
proval of the Lieutenant-Governor in council 
pursuant to s.-s. (c) of s. 604 of the Muni
cipal Act, nor by its promulgation under the 
provisions of ss. 425 and 426 of the Act. 
In re Knudson and Town of St. Boniface, 15 
Man. L. R. 317, 1 W. L. R. 281.

Closing Street — Damage to property | 
abutting—Deprivation of access—Other ne- j 
cess—Quantum of damages. lie Tate and \ 
City of Toronto. 0 O. W. R. 070. 10 O. L. 
R. 651.

Construction of Sidewalk—Encroach
ment on Abutting Property—Straightening of : 
Street — Compensation—Petitory Action — I 
Proscription.] The respondents were owners '
of houses situated upon a street in Quebec. 
The lots sloped at this place, and the houses 1
were originally constructed upon the align
ment of the street, that is to say, they were j 
not square except those of the respondents. 
The consequence was that the corner bf the 
west side of their house upon the street 
was thirteen feet behind the neighbouring ;
hones to the west ; as to ill- east corner, it 
was in line with the property to the east, j 
So that there was between the alignment ! 
of the street and the front of the house a , 
strip of land in the form of a triangle upon i 
which had been built two flights of steps to : 
give access to the houses. In 181*1 the appel
lants, the city corporation, lu order to en- ; 
large the street and make it regular, had , 
acquired the property of one C. adjoining ! 
on the west those of the respondents, had ! 
pulled down the house and built a new one I 
in Un# with the houses of the respondents.
The appellants constructed the sidewalk up j 
to the new building, and at the same time 
made a sidewalk in front of the respondents' 
houses up to the bouses, thus taking posses
sion of the triangular strip, but without 
touching the flights of steps. The respond- , 
ents claimed the value of the land which the j 
appellants had so taken, and the latter plead
ed that the land did not belong to the re
spondents. but was part of the street and 1 
had been so for more than 30 years :—Held, 
that in these circumstances the respondents 
could claim from the appellants the vaine 
of the land of which they had thus taken 
possession, and that without hi ving recourse i 
to a petitory action. City of Quebec v. 
Caron, Q. R. 13 K. B. 52.

County or Local Work — Procès-verbal 
—Resolution of Connut—Notice—Status of 
Local Corporation.]—A bridge which lmd

been treated and considered as a county 
bridge, by virtue of old procès-verbaux, can
not be declared to be a local bridge, iu spite 
of the fact that it is such by its situation, 
unless a resolution is adopted or i, procès- 
verbal homologated to that effect ; nud a 
simple notice of taking into consideration 
the procès-verbal in which such a declara
tion is made, does not fulfil the requirements 
of the law. 2. A local corporation charged 
with maintaining n bridge iu the condition re
quired by the statute, by the procès-verbal, 
and the by-laws which govern it. it' it 
has been declared to be a local bridge, bus 
a sufficient interest to apply, to set aside the 
procès-verbal which makes the bridge a local 
bridge. Corporation of St. Ignace du > <iUau 
Landing v. County of Boulanges. u. R. 25 
S. C. 153.

County Road-------Board of Delegates —
Highway Between Counties—i'roceedings — 
Jurisdiction.]—In the absence of a declara
tion in pursuance of arts. 758 and 75!) of 
the Municipal ('ode, it is competent for the 
board of delegates to take all the proceedings 
in reference to a road, such as that of the 
U«rande Ligne, situate between two local 
municipalities belonging to two different 
counties, such as those of St Jean and Cham- 
bly. 2. The board of delegates is a muni
cipal authority quite distinct from the county 
corporation, although it lias ex officio for 
secretary the. secretary of the corporation 
of one of the counties interested. .Irhcc v. 
Lussier, Q. R. 21 8. C. 2IG.

County Road—By-law Declaring it Local 
—Amendment —Notice — Restoration its
County Road — Maintenance — Land-own
ers.]—A notice given by n municipal body 
to amend a by-law or to passing another re
lating to a public road, without lu any way 
mentioning the amendment or amendments 
to be made, or the nature of the by-law to 
be passed, is not sufficient. esjieeinlly when 
those who comph.iu of it are prejudiced. 2. 
By virtue of an. 755, C. M„ a road situated 
between two local municipalities is a_county 
road, and when, by virtue of art. 758. ' 
M„ the county council has declared it a local 
road under the direction of one of such 
municipalities, it lias no jurisdiction after
wards to amend such by-law so as to de
clare It again tx> be «n local road, but 
at the charges of the two municipalities separ
ated by it ; but it has the right to restore the 
road as a county road, and then, in accord
ance with art. 758 ( 3), C. M.. it may re
apportion the work by specially indicating 
the property of the owners in each munici
pality liable for the maintenance of such 
road. Corporation of St. André Avelin v. 
Cor|»orntion de Ripou. Q. It. 4 Q. B. loi- 
followed. Corporation du t'anton de Nelson 
v. County of Mégantic, Q. II. 20 S. C. 334.

County Road—Parish Council —- Baje- 
syers—Liability for Work on Road—In- 
teetor of Roads—County Council — Board 
' Delegates — Circuit — Court - Removal 
: Action to Superior Court—Pleading.]—A 
irish council (St. Joseph de ChambJy) » 
competent, ratione materia*, to have maue 
id homologated a procès-verbal of a roan 
tuated between two counties (the Grande 
igne between the county of vhamniy an 
lat of St. Jean.) 2. Such incompetence » 
orde public, having for its object tne 
nintennnee of the administrative hierarchy,
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nml makes the procès-verbal < 18*17 > absolute- i 
|v void, and it may be invoked notwithstand
ing acquiescence at any time, even in 181*5. 
by one of the ratepayers who is sued for 
contribution to the cost of fencing works un
dertaken by the parish pursuant to such pro- ! 
cès-verbal, on the refusal of such ratepayer to 
do them himself. 3. It is for the inspector 
of roads, and not for the agrarian inspec
tor. in all cases to cause the fencing works 
vailed lor by such procès-verbal to lie con
structed, such works not being mitoyens; the 
incompetence of such officer is also d’ordre 
public. 4. The road in question, according 
to the municipal statutes in force prior to 
the Municipal Code, came under the jurisdic
tion of the countv council of Chambly, and 
then of the board of delegates of the coun
ties of Chambly and St. Jean ; such board 
alone can exercise such jurisdiction. 5. An 
action begun in the Circuit Court against a 
ratepayer for such contribution may be re
moved‘to the Superior Court. 0. The corpor
ation ought to allege payment by it for these 
works in order to sustain an action against 
such ratepayer. Parish of St. Joseph de 
Chambly v. Artec, Q. K. 21 8. C. 80.

Dangerous Machine In Street—Use by
Independent Contractors — Prerautions—In
jury to Passer-bp—Liability of Corporation 
and Contractors.]—In a public and busy 
street of a city a horse became frightened 
by a steam roller engaged in repairing an 
intersecting street, and. swerving suddenly 
upon the plaintiff, who was passing on a 
bicycle, injured him. The roller was the 
property of the city corporation, and was 
being used by paving contractors under a 
provision in tiir contract The work was 
being done for the corporation, and it neces
sitated the use of the roller. It was shewn 
that the roller was a machine likely to fright
en horses of ordinary courage and steadi
ness ; that of this the city corporation’s ser
vants were aware ; and that proper precau
tions were not taken on the occasion in ques
tion to warn persons of the approach of the 
roller to the street on which the horse was 
passing :—Held, that the place where the 
work was to be done and the means by and 
the manner in which it was to be performed 
made it incumbent on the city corporation, 
if they had i>--vn doing the work otherwise 
than through a contractor, to see that proper 
precautions were taken to guard against dan- 
uer to the public from the use of the roller ; 
and the corporation could not rid themselves 
of this obligation by intrusting the work to 
a contractor. Penny v. Wimbleton Urban 
District Council. [18081 2 Q. B. 212. [1890] 
- U- B. 72, followed :—Held, also that the 
contractors were bound equally with the cor
poration to take notice that the roller was 
likely to cause danger to the public, and iheir 
failure to take proper precautions occasioned 
the accident. Kir* v. City of Toronto. 28 
Occ. N. 29. 8 O. L. R. 730. 4 O. W. It. 490.

Establishment of Highway ■— Assess- 
ty hands not Benefited—By-law—Action to 
s!'t I fide—Appeal to County Council—Peti
tion to (Juash.]—Held, that the defendants, 
* municipal corporation, could not subject 
tue lands of the plaintiff, which had a road 
in front of them at a distance of less than
I nrpents, to a contribution, in proportion to 

tueir urea, to the expense of opening up and 
maintaining a road which was of no use

to such lands and was projected only for 
the benefit ot other lauds ; and a by-law pass
ed by the defendants for this purjiose, there
by causing a grave injustice to the plaintiff, 
was set aside in an action brought in the 
ordinary way in the .Superior Court. 2. The 
fact that the plaintiff had first appealed to 
tlie couuty council, who had confirmed the 
by-law, did not deprive him of his right 
of action. 3. The remedy given by the Muni
cipal Code by way of petition to quash did 
uot exclude the proceeding by action. Ther- 
riuult v.. Parish of St. Alexandre, Q. It. 20 
8. C. 45.

Expropriation of Land for Highway
—Procès-verbal—Ultra Vires—Pleading.\ - 
Where an action is brought by u municipal 
corporation to compel the defendant to con
vey laud for a road, the defendant cannot 
plead that the procès verbal of the municipal 
inspector is void and ultra vires, and has 
beeu annulled by the Court ; that the couuty 
council bas not been consulted on the sub
ject of the opening of the road ; and that 
tlie defendant has sued the corporation for 
possession ; such allegations will be struck 
out on demurrer. Corporation of the_ Parish 
of Ste. June v. Halo, 5 Q. 1’. R. 217.

Expropriation of Land for Road -
Valuation — Compensation.]—A municipal 
corporation cannot expropriate land for a 
public road without first having a valuation 
made. The formalities required for expropri
ation ought always to he followed even if 

| the owner 1ms no right to compensation.
1 Laramie v. Township of Hincks, R. 27 

8. ('. 27.
Extension of Streets — Municipal 

| Works — Delay—Injury to Individuals.]— 
Municipal corporations, in deciding upon the 
extension of streets and municipal works geu- 

| orally into new districts, and acting iu good 
faith, are not responsible for damages caused 
to individuals by delay in resolving upon such 
works, especially where such delay was occa
sioned by due regard to economy and pru
dent administration. Rochon v. City of Mon- 

1 treat. Q. R. 22 8. C, 42.
Laying Gas Pipes Under—Permission 

i of council—Resolution—By-law. Bowerman
v. Town of Amherstburg, 1 O. W. R. 16.

Liability to Repair Highway—Road- 
! bed Washed Away by Natural Stream—Con- 
I st met ion of New Roadbed — Diversion of 

Stream—Depreciation in Value of Property 
I Abutting on Highway — Delay in Repairing 

Bridge.]—A swift natural stream ran 
through the defendants’ town. The stream 

I changed its course but owing to no fault of 
I the defendants, and in so changing its 
i course carried away a portion of the street 
I on which the plaintiff had land situated:— 

Held, the municipality was not bound to 
replace the portion of the street so carried 
away under their statutory duty to repair 
highways. Nor could the plaintiff recover 
for damages to his property. CiiMi»iinj7« v. 
Town of Dundas, 6 O. W. R. 108, 10 O. R. 
R. 300.

Maintenance of Road — I/ondawm.]- 
! When a municipal «orporatlon has caused 
! a road to be opened, it is obliged to keep it 
j in repair, no matter of what importance 
I the amount of taxes raised on the adjoining
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property may In-; and this obligation may be 
enforced by means of a mandamus. woa- 
>tte V. City of Sherbrooke, Q. It. 25 8. C. 
387.

Non-repair -Penalty — Informer — Ac
tion — Affidavit.] — By virtue of art. 104ft, 

M., any adult person may in bis private 
name claim the penalty imposed by art. TIKI, 
C. M. 2. The affidavit required by art. 5710. 
It. S. Q.. ia not necessary' In such a case. 
Touriyny v. Corporation of St. Paul de Chea
ter, 5 Q. I». H. 190.

Opening Highway — Prods-verbal — 
Particular* of /route — Pert on» Affected — 
Hight to Attack — Municipal Council—Ho
mologation — Amendment—County or Local 
Hoad.]—A procia-verbal, which provides for 
the opening of a road, satisfies the law' if it 
nets out where the road is to be opened and 
that it is to have ditches and trenches 
everywhere necessary, even if it does not in
dicate precisely the places where they are to 
be made nor their width and depth. 2. If 
the procès-verbal of a road stales that It will 
pass through a place where a cheese factory 
stands, or any other place which it cannot 
pass through without the consent of the own
er. or if it provides that fences shall be at 
the expense of persona who cannot be forced 
to make them, such owner or such person 
illegally charged with the fences, may attack 
the procès-verbal upon that ground". 3. In 
a procès-verbal numbers and dates may be 
indicated by figures. 4. A municipal coun
cil called together to adopt a procès-verbal 
may amend it by adding particulars, the ab
sence of which would have mad, void. 5. 
A road which extends through more than 
one municipality, is not a county road ; it is 
only a Ircal road of each one of the muni
cipalities in which a part of it is situated. 
Mondnux v. County of Yamaska, Q. R. 22 S. 
C. 148.

Opening Highway--Procis-rerbal—-Peti
tion to Quash — Service — Time for Pre- 
*cntation.]—When a petition to quash a pro
cès-verbal has been served within thirty days 
following Its adoption, it need not neces
sarily be presented to the Court at the next 
term. St. Aubin v. Parith of St. Jerome, 5 
(/. I*. It. 31-

Opening Highway—Itcport of Superin
tendent — Votive — Partie* lute retted — 
Adoption by Council.]—The report of a spec
ial superintendent upon the o|s*ning of a 
road will not be set aside, in spite of the 
want of a new special notice of the day upon 
which he is to visit the locality in question, 
if the Interestisl parties are present, and sub
mit to him all their grounds for or against 
the report. 2. A procès-verbal adopted by 
the council will not lie set aside liecnuse it 
is adopted at a general sitting of the coun
cil and without notice that it was to come 
up. if all the parties interested were present 
and stated their grounds for and against. 
Paquet v. Toirnthip of Durham, u. It. 22 8. 
('. 233, 5 </. I\ R. 229.

Opening Road — Prods-rerbal—By-law 
Amended to Charyc Plaintiff'* Land*—Notice 
— Sufficiency — Application to Quash.] — 
Neither the plaintiff nor his lands were 
charged in any way with the expense of open
ing and maintaining a road created by a 
mnfirmed procès-verbal. The municipal

1108
I council cannot by by-law amend smb pro

cès-verbal in such a way as to subject the 
plaintiff or his lands to such tharp-s unless 
iu the first place public notice has lweD 
given stating clearly that by the proposed 

i by-law the plaintiff or his lands might he 
! rendered liable to contribute to such expense. 

A notice addressed " to whom it mav con
cern.” stating that the “ municipal council 
of tile parish of 8t. Alexandre, at ;i session 
which will be held Tuesday October l.Jth 
next, at 8 a.m., will consider a by-law to 

| amend the procès-verbal of ... with 
j respect to arranging as to the cost of the 

roads authorized and the own *rs benefited,” 
was held insufficient as regarded the plain
tiff. who was not hitherto a party concerned 
in the procès-verbal nor interested in these 
roads nor benefited by them. As a result 
the plaintiff would be entitled, in an action 
in the Superior (’ourt, to have this b.v-lnw 
declared void so far as he was concerned,

I in view of the fact that he had not had 
! an opportunity of being heard befot the 
! council, and of shewing that he ought not 

to be subjected to these charges. IP,u<hard 
! v. Corporation of the Parish of St. ll<xan- 
; dre, Q. R. 25 8. C. 415.

Petition for Opening of Road--Dis- 
! cretion of Toirnthip Council — Appeal to 

County Council—Special Meeting of Council 
1 —Xoficc — Itctolulion—Minutes. |—A town

ship council ha.i a discretionary power to 
grant or refuse a iietitiou for the opening of 
a road, and however unjust its decision may 
appear, if the formalities required by law 
have been observed, the Superior Court will 

| not Interfere to set aside the decision : the 
i remedy being by appeal to the county coun- 
; oil. 2. Notices of u special meeting of a 

municipal council orally given by tin- secre
tary-treasurer are sufficient. 3. Resolutions 
of municipal councils are valid, although they 
are not enteml in the minute hook of the 
meetings of the council nor in the procès- 
verbal of the meeting at which they were 
adopted. Martin v. Corporation of Windsor, 
<j. It. 24 8. C. 40.

Raising Level of—Injury to adjoining 
land — Backing water on—Culvert—Inap
preciable injury. Turner v. Township of 
York, l O. W. R. 723.

Report of Special Superintendent -
Invalidity—Oath Administered Without Juris
diction.]—The report prepared by a sjiecial 
superintendent as to a new road petitioned 
for. is void, where the officer (a justice of 
the peace for a neighbouring district I who
ins administered the oath t" the :-1 
tendent, had not jurisdiction in the place 
where the oath was administered. Piison- 
nault v. County of Laprairie, U. It. 20 8. 
C. 525.

Road Work — Charge on Lands—S‘fvi- 
tilde—Interest—Decision of Council -Powers 
of Court.]—Municipal councils have no power 
to create servitudes on lands; they van only 
give effect to those already created l'V low. 
2. Those lands can only Is- charged with 
vltude of road work which have nn interest 
in such work. 3. The interest required bv 
law is not the personal interest of the owner 
of the lands, but that arising from the situa
tion of the lands. 4. Article 795. M. t • • 
does not give to municipal councils the power 
arbitrarily to charge land with road worn



1109 MUNICIPAL CORPORATIONS. 1110
irrespective of any legal interest arising from 
the situation of the lands. 5. The Superior 
« i,art has the right to interfere with dec!- ' 
nions or municipal councils, whenever any 
question of legality is involved therein. Ther- 
riuiilt v. Corporation of Sôtre-Dame du Luc, 
y. R. 24 8. C. 217.

Road Work Done on Owu?r’i De
fault not a Tax—When Collectible an Such 
—Sale for Tome•—Prcncription.]—The cost 
of road work done at the expense of an owner 
in default under arts. 307 et seq„ C. M., is ! 
assimilated to a tax and collectable ns such 
only when it has been ascertained by a 
judgment rendered in a suit brought under 
these articles. The abstract furnished by 
the secretary-treasurer of a local municipal
ity to the secretary-treasurer of the county, . 
by virtue of art. 373, C. M., and the notice 
given and published by the secretary-treasurer 
of the county, by virtue of arts. 998 and fXM),
V. M.. ought to contain, on pain of being 
void, the amounts of the taxes affecting 
the lands mentioned in it. A sale made un
der arts. 1000 and 1001, C. M.. of land 
mentioned in such extract and notice, as for 
a sum exceeding that actually owing for 
taxes. Is void. The prescription of two years 
provided for an article 1015, C. M„ applies 
only to sales which are voidable, and not to 
those which are effected with absolute ille
gality. Dent v. County of Labellc, t/agnon ! 
v. Totrnahip of Loehaber. Q. R, 27 1. C.
171.

Sidewalk — Alteration in grade—Injury 
to adjoining land — Absence of by-law — : 
Remedy — Arbitration — Sale of land after 
injury—Right of vendor to comi>ensatloii. Re 
Dunn and City of Stratford, 5 O. W. It. 06.

Sidewalks Ity-laif Authorizing ham of 
Debenture* to Pay for Work—Time Specified 
for Completion of Work—Width of Siacicalka 
Specified — Cmatruction of Sidcicatka after 
Time Ergirei and of Lean Width—Injune- ! 
titmi—Damage to Property—Remedy by Ar
bitration under Municipal .-let.]—A munici
pal corporation passed a by-law and was 
nnroved by the electors. The by-law pro
vid'd for construction of sidewalks five feet 
w’de, along ce-taln streets and to raise money 
by way of debentures to pay for the some. 
The city engineer was placed in charge of 
matters of grade, etc. The work was to have 
been completed in 1904. In 1005, objec
tion h«ing raised ns to the validity of the by- ! 
law the council passed two other by-laws 
which were not submitted to the people. 
They adopted the city engineer's plans and 
reduced the sidewalk to only four feet :— 
Held, these two by-laws were ultra vires as 
the council had not the liower to extend the 
time allowed in the first by-law for the 
construction of the walks, nor to vary the i 
width and purpose of them. Injunction ! 
granted to restrain the money being raised 
on debentures. Cleary v. Totrn of Windaor, , 
« 0. W. R. 192. 10 (). L. R. 338.

Toll Road — Expropriation—Arbitration i 
—County corporation—Costs — Liability of ! 
township corporations—Defendants severing, 
baited t'ountiea of Xorthumberland and Dur- 
nam v. Totrnahip of Hamilton and llaldi- ' 
mn< «I O. W. It. 814, 10 O. L. R. 080.

Township Bridge Crossing River — |
.Maintenance and repair—Vse by inhabitants |

of other municipalities—County bridge — De
claration — Order — Apjienl — Apportion
in' m <>t coat of maintenance and repair. 
Re Totrnahip of McXab and t'ounty of Ren
frew, 0 O. W. It. 523, 11 O. L It. 180.

Winter Road—Location of — Art. 8]U, 
C.M.]—In laying out winter roads at some 
distance from the summer roads, a munici
pality is only exercising the right conferred 
on it by art. 840, C. M„ and, therefore, an 
owner of property abutting on a summer 
road cannot be heard to complain of the loca
tion chosen by the municipality for the win
ter road. Peaant v. Pariah of St. Leonard de 
Port Maurice, 7 Q. P. It. 220.

Work — Initiative — llatcpayera — Peti
tion—Hoard of Delegate»—Summoning.] — 
When it is a question of adopting a by-law, 
or causing work upon a road or bridge to be 
executed, conformably to the provisions of 
the statutes or procès-verbaux, municipal 
corporations may take the initiative in the 
measures necessary to obtain such a result, 
without waiting for the ratepayers to put 
them in a position to act. 2. Rut when it 
is a question of changing or modifying the 
obligations or charges which the statute or 
by-laws Impose upon the ratepayers the vor- 
|M>ralions exercise judicial functions, and have 
not then the same initiative, and must wait 
until the ratepayers complain and establish 
their grievances ; and if the latter do not 
succeed in their demand, the corporations 
may condemn them to pay the expenses which 
they have occasioned. 3. Even if the hoard 
of delegates has acted so illegally as to ren
der its proceedings void, the county corpora
tions which it represents are resixmsible for 
the consequences of its error and its illegality, 
and must be held responsible for expenses in
curred by it< secretary. 4. The board of 
delegates may be summoned in several ways, 
but not necessarily by writing. Lord v. 
County of Maakinonge, (j. R. 10 Q. R. 20.

XV. Iax'al Improvements,

Apportionment of Cost — Railway 
Companica—Court of Rcviaion — Appeal lo 
County Court Judge by Municipality—Pro
hibition.] — lty s. 41 of R. S. O. 18117 c. 
220 and s. 75 of It. 8. O. 1807 c. 224. an 
appeal lies to the County Court Judge not 
only from a decision of the Court of Revi
sion. hut also from the refusal to decide an 
appeal : and by s. 0 of 02 V. (2) c. 27, 
the appeal in such case may be at the In
stance of the municipal corporation or of 
the assessment commissioner or assistant as
sessment commissioner. After a petition had 
been presented to a city council for the con
struction. as a local improvement, of cer
tain bridges over the tracks of certain rail
ways where they crossed one of the streets, 
and asking that a proportionate part of the 
cost should he imposed on the railways and 
on the city generally, and after lengthened 
procedure in which the validity of by-laws 
passed for the carrying out of the said work 
were questioned, n by-law was passed pur
porting to be made in pursuance of a peti
tion of ratepayers under s. 604 of the Muni
cipal Act, whereby the matter of the assess
ment for tin- cost of the said work was re
ferred to the city engineer, under which the
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city engineer made his report and a refer
ence thereof was then made to the I'ourt of 
Revision, whereupon that Court determined 
that such assessment was invalid and refused 
either to confirm it or to make any assess
ments under it: — Held, that the County 
Court Judge could properly entertain an ap
peal from the decision of the Court of Revi
sion at the instance of the city and the assist
ant assessment commissioner ; and an appli
cation for prohibition was therefore refused. 
Decision of Meredith, J., 3 O. W. R. 170, 
affirmed. In re Hunter and City of Toronto, 
In re [hindou Ntrcet Bridges. 24 Oce. N. 
330. 8 O. L. R. 82, 3 O. W. R. tjtio.

Assesiemnt of Property Owners —
By-law—“ Cost ” of works — Price of lot 
acquired for prolongation of street—Interest 
—Commuted payment—Time for making — 
Tender after time expired—Exteiition—Reso
lutions of council. City of I ictoria v. Mes- 
ton (R. C.). 2 W. I* R. 384.

By-law — Per tonal Merrier of A otiee — 
R eiver—Court of Revision.]—It is a fatal 
objection to the validity of a municipal by
law authorizing a work as a local improve
ment. that notice of the intention of the 
council to undertake the work was not given 
to the owners of the properties benefited 
thereby, by personal service, etc., as pro
vided by s. 689 (la) of the Municipal Act, 
1908. Semble, that an owner might waive 
such notice, but held, that in this case there 
was no conduct amounting to waiver. Sem
ble, also, that while the direction of the stat
ute (s. A4 of the Assessment Act, R. ■ O. 
1897 c. 224), that the members of the Court 
of Revision are to be sworn, should not be 
ignored, it does not follow that neglect or 
failure to take the oath renders their acts 
void. Order of Royd, C., 7 O. L. R. 14(1, 
24 Occ. N. 128, 3 O. W. R. 2.33, reversed. 
In re SleCrta and Village of Brussel». 24 
Occ. N. .34A, 8 O. L. R. 1M, 3 O. W. R. 
888.

By-laws —Extension of street—Expropria
tion—Petition against—Status as petitioner 
of owner of land expropriated—Withdrawal 
of petitioner—Internal regulations of coun
cil—Discretion as to quashing by-laws—Sub
stantial compliance with statute—Expropria
tion of land not shewn on plan—Non-assess
ment of property benefited—Report of asses
sor—Finality in absence of fraud—Tost of 
sidewalks. He Cameron and City of Victoria 
(R. C.), 2 W. L. R. 387.

Expropriation — Assessment — Rating 
for Benefit—Trivial Objection».]—Where a 
statute for the widening of a street diri-rts 
that part of the cost shall be paid by the 
owners of property bordering on the street, 
the apportionment of the tax should be made 
upon a consideration of the enhancement in 
value accruing to such properties respective
ly, and the rate levied in proportion to the 
special benefit each imrtion has derived from 
the local improvement. When an assess
ment roll covering over half a million dollars 
has been dulv confirmed without objection 
on the part of a ratepayer that his property 
has been too highly assessed by a compara
tively trival amount, he cannot be permitted 
afterwards to urge that objection before the 
Courts upon an application to have the as- 
««•ssment roll set aside. Judgment in Q. 
R. it Q. B. 142, reversed ; end that in Q. It.

15 8. C. 43, restored, (iwvnue. J., dissenting. 
City of Montreal v. Belanger, 21 «)«•<• \‘ 
4, 30 8. C. R. 374.

Expropriation for Widening Street 
—Action for Indemnity—Assessment .-/ Dam
ages—Evidence.]—Where the city of M< „ 
treal, under the provision of 52 V. - . 7:i. „. 
213, took possession of land, for street 
widening, in October, 1895, under ugreeimic 
with the owner, the fact that the price to lv 
paid remained subject to being fixed by com
missioners to be appointed under the statute 
was not inconsistent with the validity of tie 
cession of the laud so effected, and, not
withstanding the subsequent amendment of 
the statute in^Deeember of that year, by Ô!) 
V. c. 49, s. 17, the city were bound, uithin 
a reasonable time, to apply to the Court for 
the appointment of commissioners to tix tb- 
amount of the indemnity to be paid, and 
having, failed to do so, the owner had a right 
of action to recover indemnity for bis land 
so taken, llogan v. City of Montreal, 31 S. 
C. R. 1, distinguished. The assessment of 
damages by taking the average of estimates 
of the witnesses examined is wrong in priu 
dole, Grand Trunk R. W. (Jo. v. Coupai, 
28 8. C. It. 531, followed. Fainnan v. City 
of Montreal, 21 Occ. X. 330, 31 8. C. It. 2In.

Payment ont of General Fonda -///.
gality—Liability of Councillors—Trustees— 
Breach of Trust—Excuse — Relieving Sta
tute.]—By a special Act of the legislature 
of Ontario incorporating a town it was pro
vided that nil expenditure in the municipality 
for improvements and services for which so
cial provisions were made in ss. iil2 and 524 
of the Consolidated Municipal Act, 1883. 
should be by special assessment on 
perty benefited and not exempt by law from 
taxation ; and the construction of sidewalks 
upon the local improvement plan was one of 
the matters provided for by s. «112. In an 
action by n ratepayer, on behalf of all rate
payers other than the defendants, against the 
members of the council who sanctioned the 
payment out of the general funds of the town 
for work done in reconstructing a sidewalk, 
and against the corporation of the town, the 
claim was that the individual defendants 
might be ordered to pay to the corporation 
the moneys expended in the construction of 
the sidewalk, and that the defendants might 
be enjoined from paying any further money* 
in reepect thereof :—Held, that the member* 
of the council who were sued, having acted in 
good faith and under the lxmn fide belief that 
they were doing their duty ns trustees for the 
body of ratepayers in paying out of the v" 
oral funds of the municipality for what was 
practically a new sidewalk, even if they had 
misconstrued the meaning of the statutes, 
which was by no means clear, at nil events 
acted honestly and reasonably and were en
titled to be excused for the alleged breach of 
trust. Semble, that *12 V. (2) c. 15. s. 1. ap
plied to these defendants ; but, if it did not. 
they should not he more Imrdly dealt with 
than ordinary trustees, mid should he treated 
an within Its equity. King v. Mat times, -o 
Occ. X. 109, 5 O. L R. 228. 2 O. W. R- !#•

Petition for — Majority of Petitioner»- 
Exempt Property — Value — Lann—Build
ings.]—A |M*tition for local improvements » 
sufficiently signed under s. 0*18 of the Muni
cipal Act when signed by six out of nine 
owners to be benefited, who appear on tne
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assessment roll, notwithstanding that the city 
within which the improvement is to be miide 
also appears ns an owner of property on the 
roll in respect to property which is exempt 
from taxation: and the value of the buildings 
us well as the land is properly taken into 
consideration in ascertaining the requisite one- 
lmlt in value. Macionell v. City of Toronto, 
22 Occ. N. 294. 4 O. I» K. 315, 1 O. W R. 
433, 494.

Purchase of Electric Light Plant-
Compulsory expropriation. Iroquois Electric 
Light Co. V. Village of Iroquois, 1 O. W. R. 
806.

Sidewalk — Assessment for—Action to 
restrain—Estoppel—Appeal to Court of Re
vision and County Court Judge—Irregulari
ties—Costs. Canada Co. v. Town of Mitchell, 
2 O. W. R. 732.

XVI. Meetings of Council.

Minutes—Signature of Presiding Officer.]
— One who presides ar a meeting of a muni
cipal council should, without delay, sign min
utes which correctly record the proceedings, 
whether these proceedings be regular or not. 
Macdonald v. Chevrier, 7 Q. P. It. 160.

Notice — Time — Resolution — Statute
— Finance Committee.]—A delay of at least 
24 hours between the day on which the no
tice is given of the bidding of a special ses
sion of the council of a town corporation, 
and that fixed for such session, is necessary, 
and all resolutions adopted, in the absence of 
one councillor, at a session irregularly called 
are void. 2. The statute governing the city 
of Sherbrooke, providing that all resolutions 
concerning expenditure beyond the amount 
of credits voted, must first be submitted to 
the finance committee, must be observed on 
penalty of nullity. Fartcell V. City of Sher
brooke. Q. R. 25 S. C. 206.

Procedure — Local Option By-law — 
Second Reading without Formal Motion — 
Approval by Vote of Ratepayers Motion to 
(Juash Discretion—Delay.j—A local option 
by-law was introduced in a town council on 
the 5th October. 1003. and a motion that it 
Is* read a first time was carried, after discus
sion. mi a division of eight to two. On the 
17th November a motion that the second read
ing should be deferred till January was lost 
on n division of three to seven. The council 
then went into committee of the whole and 
reported the by-law, which was then "read 
ami passed as having had its second reading," 
but without any motion that it be read r. 
second time. The by-law was then submitted 
to the electors, as provided by the Liquor Li
cense Act and the Municipal Act. and was 
approved by a vote of 860 to 670. On the 
11th January. 11X>4, the by-law was. on mo
tion, rend a third time in the council, and. 
also on mm ion. adopted ns final. On the 
23rd April. 1004. a motion to quash the by
law. on the ground that there was no motion 
for n second reading, was launched. The 
procedure by-law of the council contained a 
provision that in proceedings of the council 
the law of parliament should be followed in 
cases not nrovided for. The procedure fol
lowed in this case was. however, the usual 
procedure of the council Held, that the

| matter was one of internal regulation, of 
! which the mayor was the judge, subject to 
| the appellate jurisdiction of the council ; that,
' even if ‘here was an inegularity, a by-law 

passed pursuant to a statute and adopted by 
! vote of the people should not be quashed by 
mm thereof; and further that as a matter 
uf discretion, and iu view of the delay in 
moving, ti e motion should be refused. In re 
Kelly and Town of 1'oronto Junction, 24 Occ. 
X. 352, 8 U. L. R. 102. 3 O. W. R. 765.

Pro edure at — Passing By-law — Sus
pendit g Rule of Order—.Votive.]—It is not 
ueces iry that a thirty days’ notice should be 
given to permit the council of the city of 
Mont «al to suspend the rule which forbids 
more «bun one reading of a by-law at the 
same sitting, such suspension, with the con
sent of three-fourths of the members of the 
council, being authorized by the orders and 
by-laws of the city. Société des Ecoles Gra
tuites v. City of Montreal, Q. R. 10 8. C. 
148.

Resignation of Member—Sufficiency of 
resolution accepting—Filling vacancy under 

, statute. London Street R. IV. Co. v. City of 
London, 2 O. W. R. 44.

XVII. Nuisance.

! Factories — By-law — Injunction — 
I Penalty.] — A municipal corporation has a 

right to prevent factories or mechanisms 
j moved by steam being erected within its 

limits, to pass by-laws to that effect, and to 
exercise, in order to have such by-laws ob- 

! served, all the remedies known to the law, 
and particularly injunction. 2. A municipal 

i corporation is no. bound to impose a penalty 
for contravention of such by-laws. Village j of St. Agathe des Monts v. Reid, 6 Q. P. R. 3.

Street Nuisance—Xcglect to Enforce 
I By-law—Injury Person—Liability—Vom-
; feasance.]—The passing by a municipal cor

poration, under the powers conferied by the 
Municipal Act, of a by-law prohibiting the 

| setting off of tire-works, fire crackers. &e.. 
! on the public streets, does not cast any duty 
i ou the municipality to see to its enforcement, 
i An action to recover damages from a or- 
: poration on account of injuries sustained by 
1 the plaintiff by reason of the setting off of 
I fire-works, in alleged eontruvention of a 

by-law, will not lie. Brown v. City of Ham
ilton. 22 Occ. N. 324, 4 O. L. R. 249.

XVIII. Officers. Servants, and Others— 
Liability tor Acts of.

Aldermen of City—Illegal Acts—Rate- 
pager—Right of Action—Damages—Notice of 
Action—Qui Tam Action.]—Ratepayers and 

; proprietors of the city of Hull are qualified 
: to take action against any of the aldermen 
1 who by their votes have illegally spent the 
j city's money, to force them personally to re

fund the same to the city. Aldermen of the 
I city of Hull are persons fulfilling a public 

function or duty ; the present action was an 
action in damages, and the defendants were 

| entitled to one month's notice under art. 
I 88. C. O. P. The present action was not 

a “qui tarn or popular action." Trudel v. 
I Thibault. Q. R. 2fl S. O. r>42.
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Com misai ont r of City Court Salary 
Réduction Content Public | An

arrangement entered into by the plaintiff, the 
Commissioner of the (*itv Court of Moncton, 
au officer appointed by the Lieuteuaut-liover- 
nor in council, with the city council of the 
city of Moncton, to accept a reduction of his 
salary, which arrangement had been assented 
to by both parties and acted upon for a

Kriod of live years, is binding aud can not 
repudiated on the ground that it is void as 

against public policy. Kay V. City of Monc
ton, 3d N. B. Reps. 377.

Commissioner of City Court—Notary 
wMuttry Liability —Pleading, 1 The de

claration alleged that under 53 V. c. «0, a 
Court for the trial of civil causes was es- 
Ublisbad In the dtr of If.; that a commis
sioner of the said Court was to In* appointed 
by the Governor in council : that the salary 
of the said commissioner was to lx- fixed by 
the city of M. and paid out of their funds : 
that pursuant to the Act the plaintiff was ap
pointed commissioner, and his salary was 
fixed by the city council at $»»00 per annum : 
that he had ix*rformed the duties of the office 
and was entitled to be paid the salary, but j 
the defendants had refused i<> pay : Held, on | 
demurrer, that the declaration was good, as 
it alleged a statutory liability to pay the I 
plaintiff out of the city funds. Kay v. City 
of Moncton, 30 N. B. Reps. 202.

Inspector of Works—.tat/iority of.]— i 
A special inspector duly appointed to super
intend the construction of a ditch or water
course ordered by by-law of a municipality 
to be made of a specified depth and width , 
and at a specified place, has full power to 
cause the work to be carried out. without a 
special authorization of the council. Leroux I 
v. Parish of Nt. Mark. 7 Q. I’. R. 225.

Liability for Acts of Treasurer—
Power to pledge credit—Advertising tax sale, j 
Canadian Hank of Commerce \. Town of \ 
Toronto Junction, 1 O. W. R. 74. 3 O. L. R. 1 
301».

Mayor—Disqualification of—Election of 
Illiterate Councillor an—Removal after 80 
Hay» Allowed for Contenting—Quo War
ranto.]—A municipal councillor who could 
neither read nor write was elected mayor, 
'i'll" ::n days within which to contest his 
election before the Circuit Court had ex
pired, and it had not been contested. The 
mayor, although he could not read or write, 
took the oath of office, and. after the 30 days , 
had expired, he acted and continued to act as ; 
mayor:—Held, that any person interested 
could, by the quo warranto proceedings pro
vided in arts. 087 et seep, (*. P. C.. dejxise 
this councillor from the mayoralty and nre- 
yent his continuing to act as mayor. Bedari 
v. reset. Q. R. 25 S. C. 537.

Mayor—Refusal to sign by-law and con
tract—Mandamus—Stay to enable ratepayer 
to bring action—I>enmnd and refusal—Other 
remedy. Re Kennedy and Rolen, (1 O. W. 
R. 886.

Park Commissioner —Art ion against— \ 
Part ten — Attorney-flmrral - RatrpayrrH.) 
—Ratepayers who are a (Tech-1 thereby only , 
to the same extent as all other ratepayers ; 
in the city cannot bring an action against 
the park "commissioners of the city to set

aside resolutions ns to the management of 
a city park ; such an action must be brought 
by the Attorney-General. Hope llnmilt,^ 
Park Commissioners, 21 Occ. X i .,
L. R. 477

Secretary-Treasurer - Hlcyal A*fu
ment—Execution for — Imprisonment I \ 
municipal <-orporation is liable to respoud in 
damages for the act of its secret a rv-treu^unr 
in sending to a collecting justice, the name of 
the plaintiff as having made default in the 
payment of a rate, which had been Ulegnlh 
imposed upon him, at the same time instruct
ing the justice to enforce payment of the 
same, which the justice did by issuing an ex- 
ecution against the plaintiff, under which 
for want of goods and chattels whereon to 
levy, he was lodged in prison. Mellon v 
King'a County, 35 N. B. Reps. 153.

Superintendent — A" egligrncc—Pnsonal 
Injuries—Draina and Newera. | —The Act in
corporating the town of St. Ixmis, Quebec, 
gives power to the council to regulate the 
connection of private drains ^vith the sewer», 
"owners or occupants being bound to make 
and establish connections at their own cost, 
under the superintendence of an offu-er np 
pointed by the corporation :—Held, that the 
municipality cannot be made liable for dam
ages caused through the acts of a person 
permitted by the council to make such con
nections. as he Is neither an employee of 
the corporation nor under its control. " Judg
ment in Q. R. 11 K. B. 117 affirmed. Hal
loa v. Town of St. Louis. 22 Occ. N. 11)4. 
32 8. C. H. 120.

Ta* Collector -Tenure of Offi'i- -Re
moval — Wotiee—Tax Sale—Commission—
Bw-lute.] Under <. 46 of i im Municipal
Clauses Act a municipal officer hold; office 
“during the pleasure of the mayor or coun
cil.” and so may be removed at any time 
without notice or cause shewn therefor. A 
tax sale by-law provided that the collector 
sh iuM he entitled to a commission on all 
arrears of taxes collected :—Held, that where 
lands were hid in by the municipality because 
the amount offered at the sale was less than 
the arrears of taxes and costs owing on the 
lands, the collector was not entitled to a 
commission on the price of lands so bid in. 
Municipality of Worth Vancouver v. Kemt. 
24 Occ. N. 107. 10 B. C. R. 270.

Treasurer—Tar Sale—Power of Trras- 
urer to Pledge Credit of Corporation!)—-A 
Icensurer of n town has no authority to bind 
the municipal corporation by a contract to 
pay the cost of advertising his list of lands 
for sale for arrears of taxes. T’nder the 
Assessment Act. R. 8. O. 1M»7 c. 224. n. 224 
he is only persona désignatn to act mi behalf 
of the municipality, and the municipality has 
no authority to interfere with him in the' 
!M‘rformimee of his defined duties. A credi
tor in respect to the publication of such ad
vertisements must look to him itersonallv. 
Warwick v. Countv of Simcoe. .’Ml C. !.. 1 
401. approved of and followed. Canadian 
Rank of Commerce v. Town <J Tmonto 
Junction. 22 Occ. N. 07. 3 O. L. H 300.
1 O. W. R. 74.

Valuators — .1 ppointment - Itr-apnoiat- 
ment—Implication.]—I tv art. 373 of the 
charter of the city of Montreal, the cit> 
council appoints, in the month of December
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of every year. 8 valuators, who reniaiu in 
office until their successors are appointed.
In this case the plaintiff, appointed valuator 
on the 7th January, 1901. received notice on 
the 27th February. 1902. that his services 
were no longer required :—Held, that, in the 
circumstances, he could not maintain that his 
services had been engaged for the yevr 1902. 
nor that tb^rv had been a tacit renews I of 
the engagement. Hamilton V. City of Mon- 1 
treat Q. It. 24 8. C. 535.

XIX. Pouce Office»*.

Corruption — Inquiry — Jurisdiction to ! 
Order—Quashing Resolutions—Ratepayer—
Promise of Immunity.\—The l>oard of police 
commissioners of the city of M. resolved to 
call u special session of the board to inter
rogate under oath all the members of the
police force appointed or promoted by the 
lioanl as to the circumstances which had led | 
to their appointment or promotion, in order : 
to satisfy t..» public and to demonstrate the 
falsity or the allegations of newspapers which 
alleged that every appointment or promotion 
was due to the influence of money. The city ; 
council ratified this resolution of the board, 
and adopted a resolution instructing the J 
board to give an assurance of full protection 
to the officers and constables who should be 
interrogated, so as to get at the whole truth : ! 
—Held, that, ns no matter had been submit
ted to the council, nor any representations 
made to the council concerning matters with
in its jurisdiction, the board and the council 
had no power to order the Inquiry. That
the resolution assuring immunity to those 
who should admit criminal acts done to se
cure their appointment or promotion was void.
3. That the plaintiff, us a municipal elector 
and ratepayer, was entitled to have these 
resolutions quashed, and the defendants re- ! 
'trained from putting them into execution. 
Martin v. City of Montreal, Q. R. 18 S. V. 
30.

Liability for Acta of.]—A police offi
cer i* not the agent of n municipal corpor
ation. 2. A municipal corporation is not 
responsible for the acts of its police officers, 
unless it has authorized or adopted such 
acts. Tremblay v. City of Quebec. Q. It. 238. c. m

Liability for False Arrest—Hours of 
Duty.]—The corporation of the city of Sher
brooke were held responsible for the damages 
«meed bv an arrest made without reasonable 
or probable cause bv a policeman in the em
ploy of and wearing the uniform provided 
by the city. The fact that, at the time the 
arrest was made, the policeman had been 
relieved and was off duty, is no defence to 
the action. Jtousseau v. Town of Levis. 14 
Q. !.. It. 37(5. ami Corporation of Quebec 
v. Oliver. 17> Q. L. it. 319. distinguished, j 
Bourget v. City of Sherbrooke. Q. It. 27 8. 
C. 78.

Liability for Unlawful Acts of—Rati
fication.]—The defendants, a city corporation, 
were held not liable for the act of a police 
officer who unlawfully broke and entered the 
premises of the plaintiff and carried away 
therefrom certain Intoxicating liquors there 
kept for sale by the plaintiff contrary to the 
provisions of the Canada Temperance Act.

although the officer had been specially ap
pointed to see that the Act was enforced. 
When the servant of a municipal corporation 
does an act in which the corporation have 
no peculiar interest, and for which they de
rive no benefit in their corporate capacity, 
but which is done in pursuance of some stat
ute for the general welfare of the inhabi
tants of the community, the servant cannot 
be regarded as the agent of the corporation 
for whose wrongful acts they would lie liable, 
and the doctrine of respondeat superior does 
not apply. The defendants could not make 
themselves liable for the acts of the officer 
unless they ratified and adopted them with a 
full knowledge of their illegality. McCleavc 
V. City of Moncton, 35 N. B. Reps. 280.

Negligence—Principal and Agent.]—A 
police officer is not the agent of the munici
pal corporation which appoints him to the 
position, and, if he is negligent in inform
ing his duty as a guardian of the public 
pence, the corporation is not responsible. 
McCleave v. City of Moncton, 22 Occ. N. 
199. 32 8. V. R. 100.

XX. Public Health.
Exercise of Right—Quarantine of House 

—Damage to Owner—Liability.]—The plain
tiff had leased his house, situated in the 
city of Montreal, upon a lease to begin on 
the 1st May, 1901. In the month of April 
one of the iarsons who lived in the house 
contracted smallpox, and the municipal auth
orities. after removing him, put the house in 
quarantine, preventing all access to it. and 
kept it so until the 14th May. The plain
tiff’s tenant, therefore, was not able to take 
possession, and the plaintiff was obliged to 
cancel the lease. He now claimed damages 
from the city corporation for the loss of his 
rent : — Held. that, although the municipal 
authorities had acted in the exercise of a right 
and even of a duty, the corporation must nay 
the plaintiff for the injuries which he had 
suffered. Dalhec V. City of Montreal. Q. 
R. 22 8. C. 23.

Liability for Expenses Incurred by 
Local Board of Health. |— A medical prac
titioner. employed by the local board of 
health of the city of Moncton to attend to 
cases of smallpox, cannot recover for his 
services in an action against the city. The 
Public Health Act. 1898. imposes upon the 
cities or municipalities wherein local hoards 
of health are established, no liability, which 
can Is* enforced by action, for the expenses or 
contracts of such boards. Cruise v. City of 
Moncton. 35 N. R. Reps. 249.

Local Boards of Health—Action—Par
ties—Corporations.]—Local boards of health 
constituted under ss. 48 and 49 of the Pub
lic Health Act. R. 8. O. 1897 c. 248. are not 
corporations, and cannot lie sued by any 
corporate name : Britton, J.. dissenting. 
Sellars y. Village of Dutton. 24 Occ. N. 311. 
7 O. I* R. tun. 3 O. W. It. 4164.

Sanitary By-law — Conviction—Sum
mons—Reference to Wrong Action of Ry- 
latr.]—A city by-law making the owner of a 
house responsible for the unsanitary condi
tion of a yard leased by him. is intra vires. 
2. A conviction will not be quashed because
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the summons refers to a provision of a stat
ute or by-law which is not the one applicable 
to the case. Beauchamp v. Weir, 7 V. 1*. R. 
174.

XXL Public Jabraries.

Aid by Municipality—Grant for Hite— 
Validity of IS 1/ late—Assent of Electors.]—
A mechanics' institute having been converted 
into a library, and a board of management 
organized under It. 8. O. 1807 C. 282, part 
IL, a grant of a sum of money for the 
purchase of a site was made by by-law of the 
corporation of the town in which the lib
rary was situate, without the assent of the 
electors to either the appointment of the lib
rary board or the grunt:—Held, that the 
power to grant aid to free libraries is ab
solutely m the hands --i the local municipal
ity under the general provisions of the Muni
cipal Act. and that the by law was valid not
withstanding s. 18 of It. 8. O. 1807 c, 232, 
which may have its full and legitimate scope 
by being applied to the raising of ways ami 
means by means of «lie requisitionary powers 
intrusted to particular free library boards 
under ss. 14 and 17 of the Act. Hunt v. 
Town i f Palmerston, 23 Occ. N. 80, 5 O. L. 
It. 70 1 O. W. It. 701.

Gift—Breach of Contract—Injunction— 
Ratepayer—Attorney-General. 1—A. G. made 
an offer to the defendants that "if the city 
will pledge itself by resolution of council 
to support a free library . . . and pro
vide u suitable site," he would furnish 
$75,000 to erect free library building. The 
defendants obtained legislation enabling them 
to give the guarantee, and afterwards the 
council passed a resolution accepting the 
offer and giving the guarantee, which resolu
tion was communicated to A. E., and the ! 
receipt thereof acknowledged by him. At a 
later meeting of the city council a resolution 
was passed to rescind ail previous resolution* 
in relation to the matter:—Held, that there 
was a binding contract between the defend-, 
nuts and A. C.. and the Court would interfere" j 
by injunction, at the suit of the Attorney- ; 
General, upon the relation of a ratepayer, 
to restrain a breach of the contract. The ; 
passing of the statute gave a vested interest ! 
to every citizen. Attorney-General v. City : 
of II ah far. 23 Occ. N. 24.

XXII. Resolutions.

Confirmation of Hotel License — Ac
tion to Quash Resolution—Collector of Re- j 
venue—Issue of License—Interest of Rate- I 
payer—Irregularity.]—A municipal council, j 
when it confirms a cert ficato to obtain a ' 
hotel license-, under art. 18 of the License 
Act, does not represent the municipal cor-

I«ration, but is a special authority created I 
i.y that Act. 2. Such corporation cannot he 1 
sued in an action to quash the resolution 
confirming the certificate. 3. The collec
tor of revenue is the sole judge of the legality 
of such resolution. 4. One who, by an action 
betoie the Superior Court, eeeks tike quashing 
of such resolution, must have an interest ns 
a contributory or elector to do no. and such 
Interest no longer exists after the collector 
of revenue has. upon production of the con
firmed certificate, issued a license in favour

of the person named in the certificat.-. 5 
A resolution of a municipal council should 
not be annulled no matter what irregularity 
it may be tainted with; it shou'1 b.- annul
led only by reason of the absence of essential 
formalities; or for irregularities which are 
of such a nature as to cause prejudice. 
The indication of its date upon a certificate 
for a hotel license, and the competence of 
the officer who takes the affidavit accompany
ing it, are not essential things, ami uu> de
fect in these regards does not constitute au 
irregularity which causes prejudice. Dulmine 
v. Parish of Ht. Francois du Lae, u. I! lit 
8. C. 102.

Privilege to Private Person. | — A
municipal council has no power 10 permit a 
private person to construct a reservoir in the 
ditch at the side of a public road, even if 
it causes no inconvenience ; and a resolutiou 
authorizing such a thing will be declared ille
gal. Roy V. Corporation of Ht. Ansehm, o.
R. 1», 8. C. 110.

XXIII. Sewers.

Communication of Disease -Ændmvc
—Inference—Nonsuit.]—Although the defen
dants were guilty of a nuisance in conducting 
sewage and depositing it or allowing it to 
be deposited at the outlet of that sewer on 
the shore of the Tbvonto bar! m 
no evidence from which a jury might fairly 
and reasonably infer that the plaintiff's fam
ily, who lived in a house built upon cribs near 
such outlet, were infected with the germs of 
diphtheria by reason of such sewage, anil 
therefore the case should have been with
drawn from the jury. Connacher v. City 'if 
Toronto, 21 Occ. N. 172.

Discharge into Navigable Waters
Special Damage.]—The defendants’ sewer 
emptied into mnigable water, in which the 
plaintiff’s vessel was lawfully moored for 
the winter. The defendants, although noti
fied of similar previous occurrences, allowed 
a factory to send hot water down the sewer, 
which melted the ice on one side of the 
vessel, causing damage:—Held, that the <l"- 
fendants were liable, ns the plaintiffs were 
lawfully using the waters, and the discharge 
of the hot water was a public nuisance which 
caused special damage to the plaintiff. 
Mathetcs v. City of Hamilton, 6 O. L. 11. 198.

Extending into Adjoining Munici
pality -/N>une/ion to Restrain 1—A mum- 
cipal corporation, unless specially authorised 
by statute, has no right to construct sewers 
or other works across or under the pnbiic 
streets of another municipality, without hav
ing obtained the consent of such municipality, 
or a right of way ; and may be restrained by 
injunction from proceeding with such works, 
where the same will cause great or irrepar
able damage to the other municipality. 111- 
lagr of Ahuntsie v. City of Montreal, Q. R. 
20 8. C. 291.

Extending Imto Adjoining Mnni.i- 
ality—TVrm. and Canditinnt — Aa-ard- 
'unieipal Art. 1—Arbitrators made an award, 
importing to be under s. 555 of the Muni- 
pal Act. 8 Edw. VII. c. 19 (O'. permi 
ng an extension of a sewer from one mum- 
pnlity into another, but no by-law had eve
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been passed by tue former defining the lands 
to be taken or affected, or the route of the 
eewer. .'nd there were, moreover, no terms or 
toHit:. ns imposed ujx>n the former by the 
award :—Held, affirming the decision of Teet- 
zel, J, -4 Occ. N. 80, 7 O. L. It. 3 O. 
W. It. 145, that the award was bad and 
should lx- set aside; Moss. U.J.O., and Mac- 
lennan, J.A., dissenting. In re Town of Ber
lin and Town ship of Waterloo, 34 Occ. N. 
333. 3 O. W. It. 903 : S. (7., tub nom. Town
ship of Waterloo v. Town of Berlin, 8 O. E. 
R. 336.

Negligence — Insufficiency — Da mage 
Causal bp Back Flow—Compulsory User of 
Sewer—Statutory Authority.J—In 1894 the 
plaintiff bunt a house on It. street, in the 
city of M., and, pursuant to city by-law, 
connected the same with the sewer system 
provided by the city in the exercise of their 
statutory duties. Several times the tidewater 
backed up into the plaintiff’s and other cel
lars on the same street, and. in 1901, the 
corporation, with a view, if possible, of pre
venting damage in future by back flowage. 
continued the sewer on It. street southwardly 
to the P. river, the outlet being still below 
high water mark. The new sewer was con
structed according to plans prepared by the 
city engineer and approved of by the city 

and with the seme deiIce at the out
let to prevent back flowage, ns in other 
•ewers m the dty, and similar in principle 
and mode of operation to those used in other 
places where erwere dlschargi into tidal 
rivers. The new sewer did not prevent back 
flowage, and the action was brought for 
loss and damage occasioned thereby :—Held, 
that the city, having the statutory authority 
to construct the sewer, and having built it 
after plans made by a competent engineer 
and adopted by the council, were not guilty 
of actionable negligence on account of the 
insufficiency of the sewer to answer its pur
pose, rad a person thereby injured has no 
remedy by action at law; tnd it makes no 
difference in this particular whether the use 
of the sower is voluntary or under compul
sion. Lirette v. City of Moncton, 3(1 N. B. 
Rapa. 475.

Permit to Enter—Frontage and Entry 
Tees—Non-payment—Mandamus.]—The city 
if M. by their Act of incorpomtion were 
authorized to levy on the owners of lots front
age fees for sewers, and to collect them ns 
ordinary city taxes ; the Act also gave auth
ority to make by-laws to regulate the way 
and manner of entering the sewers, and to 
prevent the entry of any sewer, unless the 
entry and frontage fees "were lirdt paid. A 
by-law was made providing that no person 
should enter any public sewer until all entry 
and frontage fees were paid. E., the owner 
of n lot by purchase from the sheriff under 
an execution by the city of M. for general 
city taxes (not frontage fees), on which 
frontage fees had been rated against a former 
owner and not paid, applied for a mandamus 
to compel the city to grant him a permit 
to enter a sewer without payment of the 
frontage fees :—-Held, refusing the manda
mus. that the city could not he compelled to 
issue the permit until the fees were nnid. 
even though (hey had lost th? right to enforce 
payment against the owner of the lot. Ex 
P- Edyett. 30 N. B. Reps. 224. 

i>—86

Vancouver Incorporation Act—Entry 
on Land—Compensation—Condition Prece
dent.]—Before entering on land for the pur
pose of putting a sewer through it, the city of 
Vancouver must, under their Act of incor
poration, compensate the owner of the land 
through which it is proposed to lay the sewer. 
Arnold v. City of Vancouver, 10 B. C. R. 
198.

XXIV. Transient Traders.

By-law—Conviction—Negativing Excep
tion — Evidence before Magistrate—Certior
ari.]—Conviction of the defendant under a 
by-law of a town respecting transient traders. 
The by-law was in the terms of R. S. O. 
c. --4. a, 81. The defendant was convicted 
because lie, not being entered on the assess
ment roll, offered goods for sale without hav
ing paid a license fee :—Held, that the by
law in the terms of the section was tntra 
vires, and the use of the word “effect” in
stead of •‘affect” was immaterial: (2) that 
since 1 Edw. VII. c. 13, s. 1, it is not neces
sary to negative an exception ; and Regina 
v. Smith. 31 O. R. 224, is no longer useful ; 
(3) that the objection that the evidence 
shewed that the defendant was managing the 
business of his wife, and was not a transi-
ent trader nor occupant of the premises, wae 
not open upon certiorari. Rex v. Allan, 21 
Occ. N. 685.

Conviction — Form—Costs — Imprison
ment—Evidence. Rex v. Swanton. 2 O. W. 
R. 100.

Conviction -Hawking Goods—Incense— 
Traveller with Sample.]—One who travels 
abou from house to house for the purpose 
of selling sewing machines, carrying with 
him only one machine as a sample, his stock 
being stored in a shop rented for the pur
pose, cannot be convicted under 58 V. c. 39. 
s. 4 (N.B. I, of hawking or peddling goods 
without license. Semble, that proof of a 
single act of sale of goods or merchandise 
against a man does not constitute him a 
hawker or peddler within the meaning of the 
above Act. Regina v. Phillips. 35 N. B. 
Reps. 393.

Conviction -Penalty — Costs — Distress 
- -Imprisonment—Vnrertainty as to Time and 
Place — Amendment — “Butcher"—By-law.] 
—Upon motion to quash the conviction of 
the defendant, a transient trader, for offering 
meat for sale in quantities less than the 
quarter carcase, without living paid a license 
fee. contrary to a by-law of a village :—Held, 
that it was not necessary that the by-law or 
conviction should contain the words “ for tem
porary purposes ” and “ assessment roll for the 
then municipal year,” ns they relate to the 
regulation of transient traders under clause 80 
of s. 583 of the Municipal Act. R. S. O. 

i 1897 c. 223. which refers to the payment of 
j a license fee before beginning operations;
! nor was it necessary to refer to or negative 
i the provisions of 58 V. c. 42, s. 22 (O.).

making the term “transient trader ’ npplic- 
1 able to one who has resided less than three 

•uontlis in the municipality before beginning 
, bigness, the evidence shewing brief visits 

periodically and regularly to sell meat for a 
given time at a particular place in the vil- 

j Inge. 2. Th<* objection that the penalty of
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$1 was not apportioned under s. 70s failed, 
because the application was otherwise pro
vided for by the by-law. 3. The objection 
that tb > conviction and by-law were in ex
cess of the statute because power of distress 
was given for both penalty and costs, and 
because of the commitment, in default of 
payment, to the common gaol, was not well 
taken, having regard to the powers given 
bv s. 702, 8.-HN. 2 and 4. The uncertainty 
of the offence in the conviction as to date, 
place, and meat sold, should lie cured by 
amendment, upon the facts in evidence, under 
2 Edw. VII. c. 12, s. 15 (O.). 5. Although 
ss. 580 and 581 deal specitically with tlie 
sale of meat, a transient trader, under s. 
583, .night include a butcher or dealer in 
meat. Rex v. Myers, 23 Occ. N. 280, 0 O. 
L. R. 120, 2 O. W. R. 533.

Convlctlo» - Proof of By-law—Offence— 
Certiorari—Costs.]—The Municipal Ordin
ance (R. O. 1888 c. 8, s. 08. s.-s. 31) auth 
orizes municipal councils to pass by-laws for 
“licensing, regulating, and governing transient 
traders and other pe sons who occupy prem
ises in the municipality for temporary per
iods, and whose names have not been duly 
entered on the assessment roll in respect of 
inrome or person il proiiertv for the then cur
rent year, and f >r fixing the sum to lie paid 
for a license for exercising any or all such 
callings within the municipality, and the 
time the license shall lie in force."—The de
fendant was convicted “for that he. the 
said ( defendant ). whose name had not been 
entered on the last revised assessment roll 
of the municipality on, etc., within said 
municipality, was a sewing machine agent, 
carrying on his business occupation, and call
ing as such sewing machine agent without 
first having obtained a license so to do, con 
trary to the provisions of by-law No. 25 of 
the said municipality.” On an application 
for a writ of certiorari it appeared from 
affidavits filed that the original by-law was 
produced before the convicting justice, but 
that neither the original nor a copy was 
put in as evidence, and it was sought to • 
prove the by-law on this application by affi
davit :—Held, that the by-law could not be 
proved by affidavit on the application for the 
writ of certiorari. 2. That therefore the only 
means available of ascertaining the provisions 
of the by-law was by reference to the informa
tion and conviction. 3. That the offence staled 
in the conviction was not one which could he 
created by a by-law passed under the above 
quoted clause of the Municipal Ordinance, 
inasmuch as it did not allege that the defend
ant was "a transient trader or other iierson 
occupying premises in the municipality for 
a temporary period.” 4. That costs of quash
ing a conviction on certiorari will not be 
granted, unless there be misconduct on the 
part of the informant or of the justice. Re
pina v. Banka, 2 Terr. L. R. 81.

License Travelling Saleaman of Trading 
Corporation.]—A person in the employ of a 
trading corporation (the latter having a place 
of business and paying the usual business 
and other taxes», who sells by wholesale to 
retail dealers and not to consumers, is not a 
peddler, and therefore is not obliged to take 
out a license or pav a special tax as such. 
Kemble, that the calling of a peddler carries 
with it the idea of petty trade, or of sale 
by outcry and itinerancy. City of Montreal 
v. Emond, Q. R. 23 8. C. 77.

Licensing Powers- Hawker»—Lien„e 
Fee—Statutea—Effect on Dylan
authority granted to the city of Montreal |,v 
52 X. c. 19 (art. 140, h. 301, to empower 
any person to sell elsewhere provisions usu
ally bought and sold on public markets In- 
granting him a license upon payment of «urji 
sum as shall lie fixed by by-law, is euuiva- 
lent to authority to levy a s|iecial tax and 
justifies the exaction of a license fee or tax 
of |50 from such person. 2. By-laws of the 
city of Montreal validly passed in virtue of 
i>2 V. c. 79. remain in force until formallv 
repealed, notwithstanding the passing of the 
new- charter. 02 V. c. 58. City of Montreal 
V. Hatton, Q. R. 21 8. C. 08.

Taking Orders for Goods. |—There ii
nr power to pass a by-law or to convict 
under the transient traders’ clauses of the 
Municipal Act in respect to a person living 
at an hotel and taking orders for clothing 
to be made in a place outside of the munici
pal ty. out of material corresponding with 
samples exhibited. Rex v. tit pin re "*> 
Occ. ». 233. 4 O. L. R. 70, 1 O. W. It. 305.

Tux on—Ultra Vire»—License.] —\ hr- 
law imposing a tax of $50 on every peddler ôr 
seller of beer within the municipality is ultra 
vires of a municipal corporation, unless the 
right is specially given by statute. 2. Arts. 
582 and 582a. M. C.. do not authorize u tax 
but a license. Hamel v. Parish of Si. .Iran 
Deschaillons. Q. R. 20 S. C. 301.

XXV. Waterworks.

Board of Commissioners siulutory
Body—Potcera—Contract—.17 V. c. 7.9 (O.t 
—Action—Parties.] —By 37 V. c. 70 <0.•

! the waterworks system of Windsor is placed 
under the management of a Itonrd of com- 

i missioners, who are to collect the revenue, 
paying over to the city any surplus therefrom, 

| and to initiate works for improving the gys- 
I tem, the city supplying the funds to pay for 
I the same. The total expenditure is not to 

•S'iOO.OOO. mid not m
! can be expended in any one year without a 
; vote of the ratepayers :—Held, affirming the 
i judgment of the Court of Appeal. 27 A. R. 
j 566, 21 Occ. N. 14. that the board was merely 
! the statutory agent o' the city in carrying 
I out the purposes of the \ct, and a contract 
j for work to be performed in connection with 

the waterworks, and authorized by by-law 
of tlie council, and Incurring an < xpendlture 

i which would exceed the statutory limit, was 
not i binding contract Held," also, that, 
if an action cot Id have been brought on such 
contract, the city corporation would have 
been a necessary party :—Quære, whether the 
cl tv corporation would not have been the 
only party liable to he used. McDougall V. 
Windsor Water Commissioners. 21 Occ. N. 
868. 31 8. C. R. 326.

Breweries —Distilleries—Illegal Bate — 
Discrimination.]—The rate which, by 24 '• 
c. 50, the city of Hamilton is empowered to 
charge propr. »ors. occupants, or others, for 
water supplied to them, must be an equal 
rate. Attorney-Or/era! for Canada v. Cor
poration of Toronto. 23 S. C. R. 514. fol
lowed. Where, therefore, by a by-law passed 
therefor, n higher rate was Imposed on dis-
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un. i and "ii brewers than on other manu
facturers. such rate was held to be illegal. 
Hamilton Distillery t'o. v. City of Hamilton, 
Hamilton brewery Co. v. City of Hamilton, 
10 0. L R. 280. 6 O. W. R. 143.

Conveyance of Water through Pri
vate Lands <'omt>en9ation—Special statute
_Claim made after 20 years—Statute of
Limitations — Interruption—Repairing water 
pi|K>M—Free' entry—Assignment of claim for 
compensation—Champerty. He Dyer and 
Town of Brampton, 5 O. W. R. 008.

Rircht of Outsider to Water apply
_Contract — Easement — Discrimination.
Mackenzie v. City of Toronto, 4 O. W. R. 
457

Spevi.xl Ta*—Svbmittion to Ratepayers 
—Debentures—Attacking By-law—Parties— 
Ratepayer—Corporation.]'—A by-la .V of a 
municipal council for the purchase of nu 
aqueduct and a system of sewers should 
contain a clause imposing a special tax and 
be submitted to the vote o' the ratepayers. 
2. Such a by-law untaining only a clause 
for the issue of debentures, not providing for 
the imposition oC a special tax. and not sub
mitted to the ratepayers. Is void. 3. The 
nullity of such a by-law extends not only 
to the part which proviw s for the issue of 
(lelientuves, but also to the other parts which 
provide for th puivho®' of the aqueduct and 
the system of sewers : the by-law is. there
fore. void in tc;o as well as the contract of 
purchase which it authorises. 4. Such by-law 
may be attacked by any ratepayer of the 
municipality. 5. Semble, that the corporation 
cannot itself tak- iivocee<liugs in its own name 
to have the nullity of the by-law declared. 
Gagnon v. Village of Point-au-Pic, Q. R. 22 
8. V. 396.

Water Supply -Use by contractors—Im
plied license—By-law — Rales—Damages— 
l'eualty. City of Guelph v. tiuelph Paring 
Co.. 2 0. W. It. 587.

XXVI. Other Cases.
Act of Incorporation Repeal—General 

Art—Constitution of Corporation—Municipal 
Council.]—By an Act of the Legislature 
passed in the year 1875. c. 47. the ••inhabi
tant* of the town of T.." within the limits 
thereby defined, were constituted “a body cor
porate and politic by the name of the town 
of T.” In the year 1888 a general Act was 
pass.-d in relation to incorporated towns (c. 
li whereby previous Acts of incorporation 
were repealed and the towns incorporated 
under such Acta, including the town of T„ 
were made subject to the provisions of the 
Act of 1888:—Held, that, under a proper 
construction of the terms of the original 
clurters and the general Act of 1888. the 
inhabitants of each of the incorporated towns, 
including those incorporated under the re- 
penled Acts, as well os those subsequently ! 
m.vrisirnt.d under the Act of 1888. were | 
created a body corporate under the name of 
the town within the limits of which they 
respectively resided. By s. 5 of the repealed ! 
Act in relation to the town of T.. it was en
acted that “the corporation shall consist of i 
> mayor and six councillors.” etc. :—Held, 
that, even if this section had not been re

pealed by the Act of 1888. it could not, in 
the face of s. 1 of the Act of 1$75, incor
porating "the inhabitants of the town,” be 
held to menu that the corpor itiou ut large 
consisted merely of the mayor and 'he six 
councillors :—Held, that the inhabitants of 
T. constituted the corporation at large, and 
that the town council was only a iwvtiou 
of it. Regina et rel. Lawrence v. Patter
son, 33 X. 8 Reps. 425.

Action against Corporation — Corpo
rate A’omc. ]—A municipal corporation may 
l>e sued under the name which the statute es- 
tablishiug it gives it, even if that is not its 
corporate name, Milton v. Parish of Coté 
St. Paul, 0 Q. V. R. 440.

Action against Corporation — Deposit 
—Default—Leave to Make.]—A plaintiff who 
did not, at the time of the issue of a writ of 
summons, make the deposit required by art. 
793, C. M., in an action against a municipal 
corporation, may obtain permission to make 
such deposit at a later stage. Prévost v. Vil
lage of Ahunttic, 5 Q. P. R. 171.

Action against Corporation—Deposit 
—Condition Precedent—Husband and Wife 
—Parties to Action — Injuries to Wife.] — 
The deposit cf $10 required from persons, not 
ratepayers, who sue a municipality for dam
ages caused by the bad state of the pave
ments. is required only as security for costs : 
it is not a condition precedent to "the right of 
action, and may be made in the course of 
the action. 2. There is nothing improper in 
a wife, common as to property, being joined 
as a party along with her husband claiming, 
is chief of the community, eoi»i>eiisation from 
a municipality, one part of which is based 
u|K»n personal injuries suffered by her. Pre- 
cost v. Village of Ahuntsic, 6 Q. P. R. 17.

Annexation of Town and City—Peti
tion for submission of by-law—Investigation 
as to number and qualification of petitioners 
—Delegation—Withdrawal of names—Addi
tion of—Mandamus—Time — Statute—Di
rectory or imperative. Rc McLeod and Town 
of East Toronto. 4 O. W. R. 20, 220.

Annexation of Village Lands to 
Township County By-law—Detachment of 
Lands—Petition — Description—Schedules.] 
— Under s. 18 of the Municipal Act. 1003. 
3 Edw. VII. c. 19 (O.). which provides for 
the detachment of a special area in n village, 
and for its annexation to an adjoining town
ship. it is not essential that the whole area 
sought to he detached should be set out in 
one petition, but there may be separate pe
titions setting out distinctive portions, nor 
is it essential that the area so detached, and 
the metes and hounds of the new limits, 
should be set out- in the by-law. hut they 
may Is* set out in sehedules attached there
to. In re Village of Southampton and Coun
ty of Bruce. 24 On . N. 353. 8 O. L. R. 106. 
3 O. W. R. 729. 4 O. W. R. 341.

Audit of Accounts — Appointment of 
A uditor—Payment—Premature Action—Af- 
torney-General — Tariff.] — A person ap
pointed by the provineinl auditor, pursuant 
to the provisions of the Act respecting the 
audit of municipal accounts, R. S. O. 1897. 
c. 228. to audit the accounts of a municipa
lity. has no right of action against the munici
pality for his fees and expenses until three
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months after the a. Hint thereof hits been 
specifically determined by the provincial au
ditor with the approval of the Attorney-Gen
eral or other Minister, as required by ». 16 
of the Act. The approval by the Attorney- 
General of a tariff according to which the 
fees and expens# s are made up and allowed 
by the provincial auditor, is not sufficient. 
Judgment of Boyd. C., 2 O. W. R. 077, re
versed. Williamtiin v. Totenship of Eliza- 
bethtovn. 24 Oca. N. 313, 8 0. L R. 181, 
3 O. W. R. 742.

Board of Delegates—Right* and Lia- 
bilitie* of—Entity—Action againtt.] — Al
though tin* board of <Ulegates is created a 
responsible entity, and recognized by the law, 
it is not a bodv corporate and politic capable 
of suing and being sued, any more than is 
the council of a county or municipality : and 
the members of such a Ixiard form in reality 
a council created for tw< or more counties 
for the purposes specified by the law. and 
as such the delegates sitting for the counties 
which they represent cannot be sued in a 
court of justice. Parish of St. Stanislas dc 
K ont ko v. Hureau of Deputies of the Coun- 
tie« of Huntingdon and Reauharnois, 7 Q. 
P. R. 286»

Bonds — Liability of County for Parish 
Almshou.r — f'rrtifieate of Indebtedness — 
Common Counts—.Mandamus.]—By 41 V. c. 
102 (NBA, it was provided the, the de
fendants should appoint commissioners to 
lea h#- or purchase lands and erect thereon an 
almshouse for the parish of B. and to sup
port and manage the same; that the cost 
was to lie assessed by the county council on 
the parish ; that the county council might 
cause bonds to be issued which should lie 
wholly chargeable on the parish and he dis
used of for the purposes of the Act ; that 
the county council should levy upon the par
ish a sum sufficient to pay the principal and 
Interest of the bonds ; and that sums, when 
collected, should he held by the secretary- 
treasurer of the county for the purposes of 
the Act. Pursuant to this Act instruments 
were issued, signed by the secretary-!rensurer 
and warden of th#> county, sealed with the 
county seal, certifying that the parish was 
indebted to the holder in the sum of. etc. 
One of these was purchas#*#! by the plaintiffs’ 
intestate, who was nnmc«| in it as the bolder, 
and the plaintiffs sued the county corjiorn- 
tion to recover the principal and interest 
thereof :—Held, that the defendants were not 
liable on a count framed on the instrument 
itself, nor upon the common counts, nor un
der 02 V. c. 07 ; that by 41 V. c. 102 the de- 
fcodants were not authorized to issue any 
instrument that would create an indebtedness 
between them and the person advancing 
money upon such instrument. Semble, that 
the plaintiffs' remedy was by motion for a 
mandamus to compel the defendants to assess 
the parish for the amount of the loan and 
interest. Grimmer v. County of Olouees- 
ter. SB N. B. Rep«. 286.

Bond- Form of—Statu e Authorizing — 
Parish Commissioners—Liability.]—An Act 
of the New Brunswick Le,Mature author
ized the county council of Gloii.-esler county to 
appoint almshouse commissioner*, *or the parish 
of Bathurst, in that county, who «night build 
or rent premises for an almshouse and work- 
house, the cost to be assessed on the parish. 
The municipality were empowered to issue

1128
| bonds, to be wholly chargeable on the parish, 
; under their corporate seal and signed i.y île 

warden and secri‘tary-treasurer, the proceeds 
1 to be used by the commissioners for tin- pur- 

IKises of the Act. G. purchased from the 
1 secretary-treasurer of the county a Iniud so 

signed and sealed, and headed as fellow- 
: ” Alms House Bond—Parish of Bathurst."
I It went on to state that " this certifies that 
i the parish of Bathurst, in the county of 
I Gloucester, Province of New Brunswick, is 

indebted to George 8. Grimmer . . pur
suant to an Act of Aasemblj " (thi aloi 
mentioned Act.) In an action by (i. on ! 
liond :—Held, reversing the judgment of th. 
Supreme Court of New Brunswick, that, 
notwithstanding the above declaration that 
the parish was the debtor, the county ■ urw- 
ation were liable to pay the amount due on 
the bond. Grimmer v. County of Gloucester, 
22 Occ. X. 276, 32 S. C. R. 3H5.

City Charter — Transient Traders — Li- 
eenst—“Assessed as a Resident"—Convic
tion.]—Case stated by a magistrate, after 
tile conviction of the defendant, a non-re
sident of the province of Nova Scotia, for 
soliciting orders in Halifax for a Glasgow. N. 
H., firm of tailors. Chapter ‘>7 of the Acts 

I of IbiKl enacts that “ no person on his own 
j account or as agent for any person, firm, or 
I laxly corporate n-siding or doing business out- 
! side of the province of Nova Scotia, shall 
I solicit orders or take measurements or make 
j an agreement or agreements for tin furnish

ing or supply mg of dot has or ol hi :
I in the city of Halifax, unless lie or it has 

been assessed as a resident of the said city," 
! in the previous general assessment, without 
I first taking out a license therefor from the 

su id city. The defendant did not take out
| any license, but his principals purchased pro

perty in Halifax and wen i -
in the same manner as residents of the city. 
On behalf of the prosecution it was con- 

I tended that the principals should be residents 
I of the city :—Held, that the conviction must 

be quashed. The defendant's principals were 
assessed in the same manner .is residents, 
and the statutory prohibition therefore did 
not apply to them. Rex v. Murray, 24 Occ. 
N. 183.

Control of Streets - Kailua u < r-#.*tne 
—Regulation Requiring Gates—Resolution of 
Council—Injunction — Attorney-General — 
Parties—Assent of Governor-in-Council.] — 
By the Aet amending the Act of incorpora
tion of the defendant company, they were 
given the right to lay their tracks across the 
streets of the plaintiffs provided that lwfore 
doing so tile consent of the town council 
should have first been obtained. On appli
cation by defendants to the town council *«r 
permission to cross one of the streets of the 
town, a resolution was passed granting the 
application “ subject to such regulations as 
the town council may. from time to ttoft 
make to secure the safety either of jiersons 
or property." Huhwquently, the towji coun
cil passed a resolution requiring the com
pany to forthwith erect and maintain two 
gates, of the latest app oved pattern of rail
way gates, on and across the street on either 
side of the track. The defendants fail*** 
to comply with the regulations so made, ana 
this action was brought to restrain them in 
running trains across the street until wy 
should comply with the regulation Hew. 
that the regulation was one within the powers



MUNICIPAL CORPORATIONS. 11301129
,i ii„ (o\sn ooqbcII i" make. The town 

council having a special interest in the sub
ject matter, the action could be brought in 
the mime of the town, without joining the 
Attorney-General. The regulation in jues- 
I ion, being uiude by virtue of a power given 
by u si>ecial Act, was not, in the absence of 
express words to that effect, a by-law of the 
lowu which required the assent of the (iov- 
eruor-in-CouDCll before going into operation. 
Such assent was required only in connection 
with the cases specially mentioned in the 
Act. Towns Incorporation Act, R. 8. N. 8. 
1900 c. 71, ss. 268, 204. To ten uf Liverpool 
v. Liverpool, dc., It. IV. Co., 35 N, 8. Reps.
za.

Electrical Works — Statute authoriz
ing—Imperative or i (emissive—Damage to 
lands by dam—Temporary structure—Inde
pendent contractor—Control by corporation. 
Clipthum v. Town of Orillia. 4 O. W. It. 
121.

Ferry — Powers of Municipality—Appli
ances of Ferry—Sale — Duty io Purchaser 
- Liability.1—The authority conferred on a 
municipality to make by-laws for establish
ing, licensing, and regulating a ferry, author
izes it to provide a boat and other appliances 
for operating the sain.-. And where a ferry 
no established, with the boat and appliances, 
w sold at public auction by the municipality, 
they are bound to put the vendee in posses
sion, and are liable in an action of damages 
for failure to do so, and to au action to re
cover back the purchase money. Currey 
v. Municipality of Victoria, 35 N. P». lieps. 
U05.

Fines — Conviction — Fine Payable to 
Officer.]—When it is provided by a statute 
that a fine shall belong to a municipal corpor
ation, a conviction which condemns nu 
offender to pay such a fine to an officer of 
the corporation, and not to the commit ion 
itself, is void and will be quashed upon cer
tiorari. Wilcox v. City of Montreal, (J. R. 
23 8. C. 38.

Formation of Village Municipality
—Petition for—Withdrawal of Signatures — 
Jurisdiction.]—After two-thirds of the re
sidents of a locality have signed a petition 
demanding the formation of their territory 
into a village municipality, the county coun
cil is sufficiently seised of such petitiou, and 
the fact that *-rtain of the signers with
draw their signatures su that there no longer 
remain two-thirds of the residents upon the 
petition, does not take away the jurisdiction 
of the council ; and the proceedings which it 
s itwquently takes are not in excess of its 
jurisdiction. Judgment in Q. R. 20 8. C. 
329, reversed. Martin v. County of Arthu- 
baska. Q. R. 21 8. C. 111*.

Inquiry Into Municipal Election —
Powers of council—“ Hood (lovernment of the 
Municipality ” — Ratepayer — Injunction — 
''onduct of Inquiry—Evidence—Witnesses — 
llatloi Pa/urs.]—Held, that the council of a 
city had power under s. 324 (1) of the 
Municipal Act, 11*03. to order an inquiry by 
a County Court Judge into an election for 
members of the council and board of eduen- 
lmn* ,at which it was alleged that corrupt 
practices had prevailed; the election being a

matter connected with the good government 
of the municipality," within the meaning of

I the enactment •—Held. also, that the High 
j Court could not, in an action by a ratepayer 
i for an injunction, interfere with the conduct 

of the inquiry by the Judge in regard to the 
admission or rejection of evidence, the exum- 

i ination of ballot papers, compelling witnesses 
to answer incriminating questions, etc. Lane 

! v. City uf Toronto, 24 Oce. N. 228, 7 O. L. 
R. 423, 3 O. W. R. 261*.

Liability for Arrest -Warrant of Mayor 
— Execution by Special i'onstablcs.] — The 

j execution of a warrant of arrest, signed by 
I the mayor of a municipality, ami intrusted to 

special constables of the municipality, does 
: not make the municipal corporation respon

sible for the consequences of the arrest; the 
constables in making the arrest acting only 
in the execution of the functions for which 
they are employed. Milton v. Municipality of 
Coté St. Paul, Q. R. 24 8. C. 541.

Liability for Flooding of Lands —
i Culvert — Negligence — Owner — Evidence. 

■fephson v. City of Niagara Falls, 3 O. W. R. 
1*38.

Loans—Appropriations—Sinking Fund — 
Mandamus—Deposit — Interest — Action —- 
Statu• ■if Plaintiff.]- Mandamus lies to <"i" 
l «el the corporation, hut not the treasurer, a 
mere official acting under the orders of the 
council, to deposit in an incorporated bank, or 

| the hands of the provincial treasurer, apnro- 
' priations in hand, but not those of previous 

years diverted to other u.,es, to the credit of 
interest and sinking fonds on loans made in

' virtue of by-laws, passed under the provisions 
of 56 V. c. 52, ss. 374, 375, 376. 380, au.l 
412. 2. It is a duty imposed by law. and not 
discretionary with the council, to make such 
deposit, and once appropriations are made to 

! pay interest and sinking funds, the council 
cannot afterwards change such appropriations, 

i nor divert the funds. 3. After payment of 
j the absolutely necessary expenses of muni- 
! cipal government, the balance of the revenue 
I should be applied to payment of interest and 
! sinking funds, and not to improvements,
! betterment of streets, etc., debts for which 
i are not privileged and take no preference over 
j sinking funds. 4. Where appropriations for 

payment of interest and sinking funds for 
! • previous years, had been collected from the 

tax-payers, and diverted, and no money re
mained in the treasury to pay except the cur- 

I rent year's interest and sinking funds—as the 
city had exceeded the limit of its borrowing 

j powers—to order the city to pay the previous 
years' interest and sinking funds so diverted.

I from tlte current year's appropriations, would 
| he to suspend its function of municipal govern

ment ; and the petitioners' demand was 
granted for the current year's appropriation 

; only. 5. An occupant not an elector paying 
municipal taxes, is, with the electors, interest
ed in municipal administration, and has the 
right to compel the city to perform the duties 
imposed by law upon the corporation. 
Trudcl v L it y of Hull. Q. R. 24 8. C. 285.

Misnomer—Amendment—Penalty—Affida
vit.]—Where a corporation whose true name 
was “La corporation de in paroisse de 8t. 
Columhnn de Sillery" commenced an ac
tion under the name of “ La corporation de in 
municipalité de St. Columban de Sillery.” 
its action was dismissed upon exception to 

j the form, tho v the writ might have been 
amended had » nlication been made for
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leave to do so. A municipal corporation 
which sues for a penalty incurred by the in
fraction of one of its by-laws, ought to fur
nish the affidavit required by art 5716 of the 
consolidated statutes of Quebec. Corporation 
de filler y v. McCone, Q. It. 26 8. C. 404.

Notice— City Charter.]—The requirement 
of notice under s. 3Ul of the charter of the 
city of Montreal (62 V. e. 58 ) applies only to 
by-laws enacted under s. 12 of the charter. 
W ilder v. City of Montreal, Q, It. 26 S. C. 
564.

Operation of Railway—I'se of Street» 
— Hy-Unr or Resolution.] ■ By the Nova 
Scotia statute 63 V. c. 176, the appellant 
company were granted [towers as to the use 
and crossing of certain streets in the town, 
subject to such regulations as the town coun
cil might from time to time see lit to make to 
secure the safety of persons and property : 
Held, that such regulations could only lie 
made by by-law, and that the by-law making 
such regulations would be subject to the pro
visions of s. 264 of the Towns Incorporation 
Act. It. S. N. 8. 1600. c. 71. Liverpool and 
Milton H. W. Co. v. Town of Liverpool, 23 
Occ. N. 180, 33 8. C. R. 180.

Parks—Establishment of—By-law—Dedi- | 
cation of Land Held by Corporation in Fee— | 
Subsequent Leases for Building Purposes— 
Injunction—Private Plaintiff—Interest.] — A ! 
by-law was passed by the defendant corpora- j 
tion in 1880 purporting to establish a park , 
on the “ Island," which was granted to the ! 
corporation by the Crown in fee in 1867. and j 
certain lots were designated therein which, j 
“ with such other lands as may hereafter be j 
obtained from lessees or otherwise," were to 
form a park. Other lands were in 1887 
directed to Ik* taken and expropriated in order 
to enlarge the “ Island Park," but no general 
plan or scheme for park improvements was 
considered till 1001, when a special committee 
was appointed to elaborate a plan. The de
fendant corporation from 1880 till 1901 acted 
on the beliei that there was power to deal 
with the laud designated as park land, by 
leasing it, imposing and collecting rent and 
taxes, approving of the laying out of new 
streets on registered plans, and otherwise 
exercising the control of owners. The park 
scheme was not abandoned, but the details 
and the area were modified from time to time 
by successive councils :—Held, that the cor
poration had not exceeded their powers in 
so dealing with the land designated. The 
doctrine of irrevocable dedication is not 
applicable to the case of a park which is 
established by by-law out of land belonging 
to the corporation as owners in fee. The fact 
of corporate action being embodied in a by- 
Inw Implies its revocability :—Held. also, that 

who was joined as a plaintiff, claiming un
der a lease made prior to the park scheme, 
and renewed in 1865. after registration of 
Plans iv de in 1883 and I860, which shewed 
that the corporation had sanctioned the sub
division of the lands in question into building 
lots, had not such an interest, by reason ot 
a special grievance, as would entitle her to 
ha'-e the corporation restrained from granting 
to the defendant L. a building lease of part 
of the lands. Attorney-General v. City of To
ronto. 23 Occ. X. 284. 6 O. L. R. 156, 2 O. 
W. It. 539.

Pleading.]—In an action for tb. 
damages against the corporation <■ ;l i,‘,WD 
the absence of previous notice, required by 
the charter of such corporation, must k 
specially pleaded. Sullivan v. /(,,<> 
Magog, Q. It. 18 S. C. 1U7.

Powers of Councils Bight to t’nmn 
Member—Municipal Code—Illegal lt< solution 
—Damages.]—An appeal from a decision ,.f 
the local council of the defendants having 
been taken to the county council, and no 
siou to consider this appeal having bwu •ailed 
by the mayor, secretary-treasurer, or council
lor», and the appeal in question having l»vn 
allowed by the county council when the rnavor 
of the local council concerned was present, 
the local council at a subsequent meeting 
passed the following resolution. " That 
the mayor deserves the censure of the • ■ un il 
for having neglected to call a meeting of 
council so that the council should haw ,n 
opportunity to resist the appeal — Held, 
reversing the judgment of the Superior Court! 
Q. It. 26 S. C. 447, that munit ipal councils 
have no rights or prerogatives other than those 
conferred on them by 'In- Municipal 1 
and, there being nothing in the said Code 
giving municipal councils the right to pass 
judgment on the'r members, they cannot arro
gate to themsel.cs the right to do so; and, 
in this case, a ’’ote of censure of the mayor 
was, consequenti. , illegal, ought to he 're
scinded, and for this purpose the judgment of 
the Court declaring the resolution illegal 
should be inserted in the minute books of the 
council in the margin where the said resolu
tion appear». Furthermore it........ rporation
are liable for the act of their council ami 
may lx* adjudged to pay exemplary damages. 
Yallifrea v. Corporation of the Parish oj id. 
Henri of Lauzon, Q. R. 14 K. It. 10.

Public Dock — Invitation to IV—n<i- 
lajisi.]—Under the authority conferred by \ 
562 of the Municipal Act, It. 8. 0. c. 
the defendants, a municipal corporation, built 
a dock on the Detroit river, and passed a by
law providing for the collection of whartuw 
fet-H from those using the dock, one item 
of the tariff of fees being ten cents per thous
and for loading and unloading bricks ; n 
period of forty-eight hours was allowed for 
removing freight placed on the dock, a ml fifty 
per cent, was to lie added if that period wns 
exceeded. The plaintiff unloaded 34.0 W 
bricks from a vessel upon the dock, whereupon 
the dock, being by reason of some defect in
capable of sustaining such a weight, collapsed, 
and the greater part of the brick were sunk 
and lost to the plaintiff :—Held, that the de
fendants, having placed the dock in suck fl 
position as invited any vessel owner desiring 
to unload a cargo to do so. if prepared to pay 
the dock charges which the statute gave tin 
defendant* authority to levy, ai 
passed a by-law establishing tolls for the «* 
of it, thereby invited the public to make «se 
of it for such purposes as public docks are 
ordinarily used for. and. if they wished to 
limit the use of it, they should hove made 
that known in some public way: and. the evi
dence shewing that the mode adopted in this 
ease of unloading and piling the bricks was 
that usually adopted at public docks, the de
fendants were liable for the loss. . 
son v. Town of Sandwich, 21 Occ. N. 20»j, 1 
O. L. R. 407.
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public Work»—Procès-verbal—Rate paye r

_j/ofidcif'ue.J—A municipal corporation, in
an action by a ratepayer regularly brought, 
will be ordered to construct works, fences, &c„ 
prescribed by a procès-verbal, and such rate
payer IS not obliged to proceed against eaci 
one of the owners or occupants of the lauds 
liable fur such works ; but in default of the 
voriHiration performing such works within a 
certain time, the Court will authorize such 
ratepayei to do tie or cause them to be done 
at the expense of corporation. Rousseau 
v. < Hryoration 0/ lilandford, <J. 11. 21 S. C. 
404.

Quashing Proceedings of — Powers of 
Superior Court — Petition of Ratepayers — 
Withdrawal of Signatures.]—The Superior 
Court may always quash the proceedings of a 
municipal body when they are unjust, arbi
trary, or not in the public interest, nor in 
that of the taxpayers for whose benefit the 
nroceedings are intended. Semble, that by 
virtue of art. .12, ('. M., the county council 
must have before it, during the whole time 
that it is proceeding upon a petition, at least 
two-thirds of those interested, in order to 
have jurisdiction ; the taxpayers who have 
signed such petition in error or under false 
representations have the right to withdraw 
their signatures from the said petition. .1/ar- 
tin v. County of Arthabaska, ij. K. 20 S. C. 
329. Reversed : see ante.

Railway Embankment -homages to ad
jacent property—Water—Liability of corpor
ation. Slinti v. City of Ottawa, 1 O. W. It. 
2(8*.

Sidewalk -Accident — Relief Over.] — 
The corporation of the city of Montreal. Ik«- 
ing sued for damages for injuries sustained by 
reason of a fall upon one of its sidewalks, 
have the right to bring in eu garantie the 
owner or occupant of the laud in front of 
which the sidewalk is. City of Montreal v. 
sisters of Congregation of ,"Notre-Dame de 
Montreal, 3 Q. I*. It. 475.

Trespass - Taking Land for Sidewalk — 
Remedy — Ascertainment of Boundaries — 
Restoration— Amendment.] — Action to re
cover the value of n strip of land in front of 
which a municipal corporation lmd laid a side
walk. The real matter in controversy was the 
extent of the plaintiff's land. The Courts be
low dismissed the action on the ground that 
1 he proper remedy was by action en bornage 
or au petitoire. In order to put an end to 
litigation, the Supreme Court of Canada re
versed the judgments below and directed that 
the record should be remitted to the trial 
Court to ascertain the property affected, all 
necessary amendments being made, and that 
plaintiff’s property should be restored to him. 
defendants having offered this in their plead
ing. Hurland v. City of Montreal. 33 S. C. 
It. 373.

Trimming of Trees in Streets.] —
I mler s. 574, s.-s. 4, of the Municipal Act, 
R. S. O. 181*7 c. 223. municipal corporations 
have power to deal with the trimming of all 
trees the branches of which extend over the 
streets of the municipality, but flint It is a 
tnntter which should be dealt with not by 
resolution, but by by-law, as indicated by s. 
57.1 of the Municipal Act. In re Allen and 
[own of Saponee. 22 Occ. X. 412. 4 O. L. It. 
"&Î. 1 0. W. R. 634.

Work Done Request of Land Owner — 
Asscsxmint Roll—Particulars—Pleading.] — 
In an action for work done by a municipal 
corporation ( the plaintiffs), for land owners 
in the municipality, the plaintiffs will be or
dered to declare whether the order for the 
work was oral or written, and if written to 
produce the writing. 2. A municipal corpor
ation suing a religious community for work 
done in pursuance of an assessment roll, may 
be ordered to file an extract from such roll, 
and the defendants may demand that they lie 
not required to plead before such filing. 
Village of Lorimier v. Community of the 
Sacred Sanies of ./esus and Mary, 0 U. P. 
R. 3*18.

MUNICIPAL CONTROVERTED 
ELECTIONS.

Bribery or Undue Influence— Evidence 
—Affidavits in Answer—Statute.]—Upon an 
application in the nature of a quo warranto to 
set aside a municipal election upon the ground 
of bribery or undue influence, as defined in 
Ks. 245 and 246 of the Municipal Act, R. 8. 
O. c. 223. all the evidence both pro and con, 
and not merely the evidence adduced by the
re In tor in support of the charge, is to be 
taken viva vote; this is the true construction 
of s. 248, to aid which the heading “evidence 
as to corrupt practices to be taken viva voce.” 
may be read into the section ; and affidavits 
in answer to oral evidence cannot be received. 
Ren ex rel. Can- v. Cuthbert, 21 Occ. N. 190, 
1 O. L. 11. 211.

Conduct of Presiding Officer -Fraud
ulent Practices—Closing Poll.]—In a muni
cipal election, the facts that the presiding 
officer has given to a supporter of the candi
date elected, privately and in a low voice, 
advice as to the election law ; that shortly 
before four o’clock on the first day of the 
voting certain supporters of the candidate 
elected, who have not voted, withdraw from 
tiif hell in which tin- voting is going on, in 
order that, by reason of their presence in the 
hall, the voting may not be adjourned to the 
next day, that the presiding officer said to an 
elector, who afterwards entered the hall, “ if 
you do not wish to have the poll go on 
to-morrow, vote immediately or go out," after 
which the elector, who swore that he did not 
wish to vote, retired without having voted— 
did not constitute fraudulent practices justify
ing the setting aside of the election. Throret 
v. Boileau, Q. R. 21 8. C. 209.

Controller of City — Summary proceed
ings in nature of quo warranto—Application 
of—Construction of Municipal Act—Prohibi
tion. Re Rrx cx rel. Snider v. Richardson, 
3 O. W. R. 270.

Controverted Election—Practice—Affi
davit—Irregularity—Waiver—X’otice of mo
tion—Service—Mayor of town—Disqualifica
tion—Membership in school board—Construc
tion of statute—Costs. Rrx ex rel. McCollum 
v. McKimm, 2 O. W. R. 102.

Controverted Election — Petition—Affi
davit—Notice—Time—Abolition of Terms-- 
Charter of Town—Incorporation of Code by 
Reference — Construction e>f Statute.]—The 
affidavit mentioned in Rule 47 of the Rules
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of Practice of the Superior Court, applies 
only to incidental motions or lietitious in the 
course of a pending suit, and not to such us 
themselves form the comment emeut of suits. 
2. The Act til V. c. 20, s. 3, having abolished 
the terms of the Circuit t’ourt ami the Su
perior Court, at Quebec, there are no longer, 
practically, terms or sessions of the Court 
at Quebec, or, to put it in another 
way, the whole year constitutes a sin
gle tenu, and, therefore, if notice of a 
petition in contestation of a municipal elec
tion is given within 15 days utter such elec- 
i < i.. h may be presented to the < tout 
time afterwards. 3. In this case the charter 
of the coriioration of the town of Levis, re
ferring, us regards oonteetations of elections, 
to arts. 848-358,, inclusive, of the Municipal 
Code, and declaring that they are to be re
garded as forming part of it. these- articles ns 
they existed at the time the charter was 
passed by the Qui-Ik-c legislature, and not 
those which have since beeu substituted for 
them by the legislature, are to Is* considered 
as incorporated in the charter. Mercier v. 
Belleou, y. It. 23 8. C. 13ti.

Controverted Election - Petition-  ̂Afli- 
davit—.Security for Costs Terms of Circuit 
Court. I—It is not necessary that a petition 
in contestation of a municipal election should 
lie accompanied by an affidavit. 2. The secu
rity for coats which the party contesting the 
election of a municipal councillor must give, 
in which the surety declares that he is the 
owner of an immovable of the value of $200 
over and above all his debta, ii sufficient. 
Although it is declared in s. 2352, il. S. Q„ 
that in the district of St. Francois all juri
dical days are term days, nevertheless, if the 
Bar of St. Francois has, by resolution, ap
proved by all its members and accepted and 
followed lor several years, fixed certain days 
ns term days t'-.r the Circuit Court, that reso
lution has the force of law. Labbc v. Morin. 
Q. It. 23 8. V. 2ti9.

Controverted Election — Petition — 
Pleading—Amendment.]—The insufficiency of 
a pleading in a contestation of a municipal 
election, governed by the provisions of the 
Municipal ('ode, is a cause of nullity. 2. 
After the expiration of the time for serving 
the contestation an amendment will not he 
allowed. Bris son v. Pelletier, 5 Q. 1\ It. 21)5.

Controverted Election—Quo Warranto 
—Contestation — Deposit.]—The right to a 
seat in the municipal council of the city of 
Quebec may be contested by quo warranto, 2. 
The remedy by quo warranto under the (’ode 
of Procedure is not affected by arts. 427 et 
sen., it. S. Q. 3. A petition invoking reasons 
against the validity of an alderman'a claim to 
hold a seat in the city council of the city of 
Quebec, and asking that lie lx- ousted and bis 
Meat given to the petitioner, and that the city 
clerk Ik- ordered to proclaim him elected, is a 
contestation of the election, and therefore the 
deposit of $200 required by 58 V. c. 4!) (Q.), 
as security for tlie costs of contestation, must 
be made. Iloy v. Martineau, y. R. 22 8. C. 1.

Corrupt Practices -Effect on Election— 
Votes of Unqualified Persons — Scrutiny.! —- 
Promises, gifts, favours, or threats, which 
may induce an elector to vote for n candidate, 
an- corrupt practices, the effect of which is to 
annul the election of the candidate for a
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municipal office, whatever be the number of 
voters whom he has thus corrupted. Hut 

i illegal votes which are so because .>i nut of 
qualification of the voter, do not iuv:ili<!.nv 
i he election, if, such votes being 
candidate elected still has a majority i.-y,; 
votes. Labbé v. Morin, y. It. 23 S. i 4117

Corrupt Practices by Candidate
Place of Committing.]—Corrupt pr.i.-i,. .■» by 
a candidate for the municipal counni i..< !, 
city of Montreal, in order to mak- v.m, un 
election ami cause the loss of bis ruli 1 
vote and sit in the municipal round must 
have been committed in liis own ward ,iM not 
in another. Tanguay v. 1 'alliens, t> < 1 |- i; 
228.

Corrupt Practices by Candidate —
Particular Election.]—The corrupt imi ii 
referred to in s. 240 of the « barter of the city 
of Montreal. ti2 V. c. 58. is a corrupt pra- 
tice committed by the candidate iu the election 
in which lie is a candidate, and not in another 
election in which he is not a candidate. Ian- 
guay v. Vallières, y. It. 2ti 8. C. 122,

Councillor ■Disqualification of-s-koel 
Trustee—Term not Expired—Motion to Set 
Aside Election—Costs— Disclaim* r.j—Tlv re
spondent was elected school trustee in Jan
uary, 1903, for two years, and took the oath 
of offi«-e on 21st January, 1903; (2) that on 
2titb December, 1904, he was nominated as 
councillor. nn«l on tin- same day was nomin
ated (with four others) as school trustee: 
but next day filed with the secretary uf the 
echool board a mémorandum in these words: 
“ I hereby tender my resignation ns candidate 
for trustee for 1905;" (3) that the first 
meeting of the new' school board was held on 
18th* January, 1905, when tile same wag 
organized; (4> and that Mr. Cook took [he 
oath of qualification as councillor on 27th 
December. 1904, made bis declaration of office 
ns councillor on 9th January. 19»to. and took 
his sent iu the council. On 7th February the 
relator caused 11 letter to !>•• written t- the 
respondent (minting out that he was disquali
fied by reason of 3 Edw. VII. «. 19, s. NO,
1, ns having been a member of the school 
Isiard at the time of his election, and inviting 
him to consult his solicitors ns to the advis
ability of disclaiming so as to save costs of 
proceedings to have him unseated. O’Connor 
x'. City of Hamilton, 8 O. L. R. on pp. *0 
and 410, followed. Motion to set aside the 
election of the respondent us a town council
lor granted, with «-oats, as the respondent did 
not avail himself of the noth* to disclaim. 
Hex ex rel. Jamieson v. Cook, 5 0.». »• 
359, 9 O. L. R. 4titi.

Councillors--l for—Procedure.]
Where there are two councillors to elect and 
four candidates are proposed, the presiding 
officer ought to count the electors favourable 
to the four candidates and declare elected tb« 
two who have the greatest number of votes 
irrespective of the question whether the can
didates have been nominated in opposition 
one another. Dean v. McFie. 7 Q. V. »•

Councillors for Township El-ntion of
candidates duly nominated who had notidea 
withdrawal—Names on ballot papers uate 
of receipt of notice by clerk—Disclatmer 
Costs. Rex ex rel. Pillar v. Bourdeau. .1 
W. R. 245.
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Disqualification of County Council-

lor—Membership in School Hoard—Uiniyna
tion- Relator's Claim to Seat — Notice to 
Electors.]—B|y 2 Edw. VII. c. lil>, s. 5 (U.), 
s. HO of the Municipal Act, R. S. O. 181)7 
v is amended so us to provide that "do 
member of a school board for which rates 
are levied” shall he qualified to be a member 
,,i the council of any municipal corporation. 
The respondent was a member of a school 
board for a section which had no school or 
teacher of its own ; but the board was organ
ized, uud paid over the rates levied ou the 
section t<> the board of an adjoining section, 
which provided accommodation for the school 
children living within the first-named sec
tion :—Held, a school board for which rates 
are levied, within the meaning of the amend
ment :—Held, also, following Regina ex rel. 
Kollo v. Beard, 3 P. It. 357, and Regina ex 
rel. Adamson y. Boyd, 4 P. R. 2<>4. that the 
fsjM»udeut, being a member of a school board 
ou the day of the nomination for the office of 
county councillor, was disqualified for file 
latter office, although he resigned his mem
bership in the school board before the day of 
polling. No objection to the respondent’s 
(lualifieatiou was tak**n until the day of pol
ling, on which day notices were posted up in 
five out of the twelve polling booths, warning 
tin- electors not to vote for the respondent :— 
Held, not sufficient to entitle the relator to 
the seat. Iter er rel. Zimmerman v. Steele. 
23 Occ. X. 190. 6 0. LR. 565, 2 U. W. It. 
M2.

pro tanto. Rer ex rel. O'Donnell v. Broom
field. 23 Occ. X. aIKS. 5 O. L. R. 5U0, 2 O. W. 
R. 295.

Disqualification of Township Coun
cillor -Mem hersli i/i in School Board—Re
signation—Nun-acceptance — Designation of 
Bourd—Relator's Claim to Seut—Notice to 
Electors—Costs—Status of Relator—Discre
tion.] — Held, that the respondent being a 
member of the school board for a union 
school section, a school board for which rates 
were levied, and his resignation as such not 
having been accepted by his co-trustees, was 
by 2 Edw. VII. c. 29, s. 5 (O.'. disqualified 
for the office of township councillor ; arid it 
was not material whether the school corpora
tion of which he was a member was called a 
"board of public school trustees of union sec
tion,” etc., or a "public school hoard.” The 
respondent’s qualification not having been ob
jected to at the nomination, so that the elec
tors might have an opportunity of nominating 
another candidate, the defeated candidate was 
not entitled to the sent. Rex ex rel. Zim
merman v. Steele, 23 Occ. X. 190. 5 O. L. R. 
565, followed. It appearing to be the fact, 
but there beiug no actual proof, that the re
lator was put forward by the clerk of the 
township, and the relator having put the re
spondent to expense by his unsuccessful claim 
to have the defeated candidate seated, while 
the election was set aside and a new election 
ordered, no costs were given to either party. 
Rex ex rel. Robinson \. McCarthy, 23 Occ. 
X. 208. 5 O. L. R. 038. 2 O. W. R. 296.

Disqualification of County Council
lor—Slembership in School Board—Statutes 

-Saving Clause — Resignation — ltelator 
Claiming Seat—Notice—■Costs.] — In a quo 
warranto proceeding in which it was sought 
to unseat the respondent as a county coun
cillor because he was a member of a school 
Ixiard for which rates were levied, and to sent 
tlm relator :—Held, that the relator was not 
entitled to the sent, as lie had not objected to 
tli ■ disqualification of the respondent at the 
nomination or given any notice on the elec
tion day to the electors that they were throw
ing away their votes on account of the re
spondent's disqualification. 2. That s. 76 of 
the Municipal Act does not apply to county 
councillors. 3. That at the time of the re
spondent's election he was a member of a 
srliool lx>ard for which rates were levied, 
and if be were then disqualified, his resigna
tion after his election and before taking his 
seat would not remove Iris disqualification. 
Keirina ex rel. Rollo v. Beard. 3 I». R. 357. 
followed. 4. That the words "for which rates 
are levied.” used hi 2 Edw. VII. <\ 25). s. 7. 
(O.i. disqualify any member of the council 
of any municipal corporation who was at the 
time of his election a member of a school 
board for which rates are levied, whether 
levied by the municipal corporation for which 
be was elected or by any other. 5. That the 
saving clause in s. 5 refers to the election of 
tbe member of the council of any municipal 
corporation, and not to the election of n 
u. Rex ex rel Zimmerman v.

23 (hr. X. 196. 5 O. L. R. 565. fol- 
low.-ii. i herefore at the time of his election 
as county councillor the respondent was dis- 
qunliiied : and a new election was ordered, 
ine relator was allowed the costs of proceed
ings so far as he had succeeded, and the re
spondent his costs of opposing the application 
to sent the relator ; such costs to Ik» set off

Illegal Voting — Electors Voting More 
than Once—Presumption—Affecting Result of 
Election—Corrupt Practices—Illegal Voting 
by Respondent and Relator.]—At a munici
pal election, for reeve, at which upon a large 
vote the successful candidate obtained a ma
jority of six. it was shewn that a widespread 
belief prevailed among the electors of the 
right to vote at each sub-division in which 
the name of the elector appeared ; that four 
electors had in fact voted twice : and that 
several others had received ballot papers 
within a polling booth, after having already 
voted for reeve :—Held, that the statutory 
presumption arising under the Municipal Act. 
R. S. O. 1897 c. 223. s. 102. s.-s. 3, did not 
apply in proceedings to set aside an election, 
iinri that ms owing in the destruction by the 
clerk of the ballot papers pursuant to the 
provisions of the Act, it was impossible to 
tell whether more than four voters had voted 
twice, the election should not be set aside, 
the voting twice by four electors not having, 
in the opinion of the Court, affected the re
sult :—Held, also, that if, as alleged, the re
spondent had himself voted twice, this was 
not a cause for setting aside the election : 
voting twice not being in itself a corrupt 
practice, and the commission of that offence 
not being, under the statute, a disqualifica
tion for office during the current year :—Held, 
also, that, there being strong reasons to be
lieve that the relator had himself voted more 
than once, and there being undoubted evi
dence that he had advised other electors to 
vote more than once, he could not successfully 
urge this objection against the validity of the 
election. Re.r ex rel. Tolinic v. Campbell. 22 
Occ. X. 230. 4 O. L. It. 25. 1 O. W. R. 268.

Irregularity — Quo Warranto Applica
tion—Status of Relator—Voting for Respon
dent—Disclaimer.]—The relator attacked the
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election of I be respondent» as county coun
cillors lor non-compliance with certain sta
tutory formalities:—Held, that the relator, 
by voting for M., one of the respondents, who 
was in the same class with the others, acqui
esced in and became a party to the irregular
ity. and could not Ik- heard to complain. 
The fact that M.. after service of the notice 
of motion, disclaimed office, was nihil ad rein. 
Res e» rel. l\. Bethurtt, 2:; Occ. \. 
2Ul. O. L. It. 573, 2 O. W. It. 246.

Irregularity In Procedure — Circuit 
Court—Discretion.]—The Circuit Court has 
a discretion to exercise in the matter of the 
contestation of municipal elections, and will 
not annul an election, on the application of a 
defeated candidate, by reason of irregularities 
in form and in the procedure followed in the 
holding of the election, wln n such informali
ties have caused no prejudice to such candi
date. ./oars v. Gauthier, Q. It. 19 S. C. 100.

Lists of Municipal Electors—VHashing 
—Injunction — Other Rune dp.] — IJsts of 
municipal electors made under the provisions 
of art. 4515 et seq., It. S. Q.. may la- quashed 
on the ground of illegality, under the provi
sions of art. 4370. ns provided by art. 4522. 
2. A writ of injunction will not he granted 
wheu the law provides a special remedy for 
the grievances complained of. Wallace v. 
Languedoc. 4 Q. P. R. 301.

Mayor— Inability to Read or Write—Pe
tition to Avoid—Objection to Jurisdiction— 
Time 1 or—Declinatory exception—Costs.]— 
The election by a rural municipal council of 
a mayor who can neither read nor write can 
only be attacked in the manner provided in 
tin- Municipal (’ode. The question of absence 
of jurisdiction, ratione mnteriiv. may be raised 
at any stage, but the party who has not 
raised it by a declinatory exception, if he 
succeeds, ought not to have the same costs 
ns if he had so taken it. Marois v. Lafon
taine, Q. R. 27 8. C. 174.

Nomination of Councillors Time of 
Holding — Irregularity—Saving Clause.]— 
Notwithstanding the Municipal Amendment 
Act. 1898. the nomination of candidates for 
the office of councillor, in towns having a 
Imputation of not more than 5.000 persons, 
and where the election is to lie by general 
vote, may take place at the same time and 
place as the nomination for mayor, and 
therefore at ten o’clock in the forenoon :— 
Semble, that an error in this respect as to 
the time and place of the nomination would 
come within the curative provisions of s. 2<H 
of the Municipal Act, R. S. O. 1897 c. 228, 
and would not be a fatal objection to the 
validity of the subsequent election. Rrx ex 
ret. Warr v. Walsh, 23 Occ. N. 94, 5 O. L. 
R. 298. 2 O. W. R. 108. 129.

Petition — Affidavit — Discretion—Ser- 
vice—Certificate of Bailiff.]—It is for the 
Judge to whom n petition contesting a muni
cipal election under the charter of the city 
of Montreal has been presented, to judge of 
the sufficiency of the affidavit accompanying 
the petition; and the Court cannot afterwards, 
upon an exception to the form, interfere with 
the exercise of discretion by the Judge. 2. 
The service on the defendant is not void be
cause the bailiff who effected it certifies that 
he has served on the defendant the writ and

declaration thereto annexed—the word "de- 
cInrati<>n■, evidently referring to the in-?:ii.,u. 
Rcncault v. Gagnon, (J. R. 17 8. r. .‘4^

Petition — Exception to Form—statut 
of l’< tit min r. 1 in 1 be cast 
set aside a municipal election tin- objection 
that the petitioner is not an elector is not 
an objection to the form hut to the merits, 

j Moreau, V. Lamarche, Q. R. 18 8. V. :j4.

Petition—Exception to Form statut
—Justification—Particulars. ]—If 11 petition 
contesting an election is served within 15 
days from such election, and another service 
is ordered, the delay given for tie present,v 

1 tion of the petition being insufficient, the 
. petition shall not be dismiss'd on tin- l-round 

that the second service of the petition was 
made more than 5 days after the election, j. 
Such petition need not be accompanied by 
affidavit. 3. The absence of justification 
shewing a surety to lie qualified a- required 
by law is not a ground of nullity of the bond 
justifying a demand for dismissal of a peti
tion in contestation of election, bur the re
spondent is entitled to have the said surety 
justify that he complied with the require
ments of the law. 4. The fact thn some allé- 

j gâtions of the petition are not sufficiently de
tailed does not constitute ground for he re
jection of the petition. Thfrien v. smécal,

I Q I
I Petition — Service — Rctiirn-daii.\ — 

The delay between the service of a petition 
in contestation of a municipal election, and 

1 the presentation thereof, is the ordinary de
lay for the return of 11 summons, and not 

I merely one clear day. Tmdcl v. Uuap, 3 Q. 
.I\ R. 481.

Petition to Avoid — Mhgnti'.n*—Par
ticulars — Corruption — Treating -Commit• 
tec Meetings—Undue Influence.]- In a con
testation of a municipal election a general 
allégation of fraudulent nets mid corrupt 
practices will be struck out as too vague. 
2. Acts of corruption by n candidate and his 
agents, consisting in payment of treats, can
not be proved unless the name of the keeper 
of the hotel at which these treat* were paid 
for is mentioned. 3. If refreshments were 
offered at a committee meeting in support of 
a candidate, this fact can only he proved in 
relation to the committee mentioned in the 
petition. 4. All the persons accused of hav
ing unduly influenced the .«lectors mti-t be 
mentioned "in the petition. 5. It is necessary 
to give the names of the electors having the 
right to vote who have been influenced. (>. 
Vague accusations. »u< b as 
of persons” and “in n number of other res
taurants” will lie struck out on motion. P(- 
pin v. Yallièrcs, 0 Q. I\ It. 364.

Petition to Avoid — Exception — Lit
Pendens.]—An alderman whose .lection 1= 

: contested cannot, by exception of lis pendens, 
plead that an analogous action, brought by 
another elector, is actually pending. Tangm 

j v. Yallitres. 6 Q. P. R. 260.

Petition to Avoid—Miannincr of P'U- 
: tinner—Class of Action—CW*.]—A petition 

in contestation of a munieinnl election *■
1 not be dismissed, upon exception to the form.

because one of the petitioners is desen 
; sometimes bv the Christian name 
1 guste,” sometimes by that of “Augustl
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2. Contestation of municipal elections in cities 
and towns are actions of the third class. 
Bussoa v. Hébert, 6 y. 1*. It. 342.

Petition to Avoid—Qualification of Pe
titioner.]—Where a candidate at a municipal 
election is not duly qualified for the otiice 
which he seeks, he may nevertheless be the 
petitioner in a petition contesting the elec
tion of his opponent. Tétreau v. Beaudry,
u y. i*. it. m

Petition to Avoid — Ç>t<o Warranto— 
(Superior Court — Territorial Jurisdiction— 
Special Town Charter—Discretion.]—A pe
tition in the nature of a quo warranto, for 
the punaise of ousting a municipal councillor 
front his office, is a contestation of his elec
tion. and therefore, by art. 4276, It. S. y., 
the jurisdiction of the Court is confined to 
the district where the election was held. 2. 

i in charter of the town of Chicoutimi ex 
eludes the recourse by quo warranto to oust 
a municipal councillor from his office. 3. The 
granting of leave to file an information in the 
nature of a quo warranto is not a matter of 
strict right, but is subject to the exercise of 
a wise judicial discretion by the Court. Guay 
v. Fortin, Guay v. Lépine, Q. It. 24 8. C. 
210.

Petition to Avoid—Security for Costs— 
examination of (Surety.]—Where the peti
tioner in a petition to set aside a municipal 
election gives notice that he will furnish 
two sureties at a certain hour, and does not 
come to the process office until a later hour, 
and then with only one of the sureties, after 
the solicitor for the respondent has departed, 
an order will be made for the appearance 
again of this surety to be interrogated by 
the respondent. Pepin v. 1 alliires, 6 y. F. 
K, 280.

Petition to Avoid—Security for Cests— 
Single Surety.]—A bond for security for 
costs of a petition to avoid a municipal elec
tion will not be set aside on the ground that 
it is furnished by a single surety only, if tIn
solvency of such surety is not contested, nod 
this although the notice of filing the security 
n entioni t be names of two suret lee. /'- pin 
v. VallUre, 0 Q. P. It. 345.

Petition to Avoid—Status of Petitioner 
—Allegation of—Amendment.]—Upon a pe
tition to quash the decision of a municipal 
council in an election matter, the petitioner 
should allege his status ns an elector, ov 
make it appear in his petition. He will not 
be permitted to amend his petition in this 
regard after the time for commencing proceed
ings has expired. Brnusseau v. Village of 
Ahuntsic, 7 Q. P. R. 33.

Petition to Set aside Election—Far- 
ticulars of Corrupt Practices.] — Upon mo
tion of the defendant respondent, the peti
tioner in a petition to set aside a municipal 
notion was ordered to declare : (a) At wlint 
date, at what places, and in what circum
stances, by whom, and in what ways, certain 
funds, of which u named person was the de
positary. had been employed for purposes of 
corruption. <b) Where, when, and how per
sons named had employed funds, of which 
they were the depositaries, for purposes of 
corruption, (et What persons were intended 
to be designated under the names of “friends

and agents of the defendant or duly author
ized agents of the defendant, or his agents.” 
(d) Where, when, and how drivers of con
veyances, among whom were some electors, 
had been engaged and paid, and to distin
guish the drivers to whom allusion was made.

| (e) Where, when, and how professional poli- 
I ticians had been engaged and paid to work 
I on behalf of the defendant, which of such 
! politicians were electors of the district in 

question, and which had voted for the de- 
| fendant, (fi Who were the persons intended 

to be designated by the words “agents duly 
! authorized of the defendant,” and who were 

the persons to whom the defendant and his 
agents had paid out different sums of money, 
(g) At what dates, at what places, and in 
what circumstances, the defendant and his 
agents had induced divers persons to commit 
the offence known as “personation.” That 
part of the motion seeking to obtain the name:; 
of the friends who had furnished money to 
the defendant, was not granted, because it 
was not important to know the names of such 
friends. Levy v. Lamarche, 5 y. P. R. 16.

Petition to Set aside Election—Secu
rity.]—By virtue of the Act respecting town 

! corporations, applicable to the town of Mai- 
! sonnetive, a petition to avoid a municipal 
| election, filed by a single elector, and not 
i preceded by security, is illegal and will be 

dismissed upon exception to the form. Du
fresne v. Fortin, 5 Q. P. R. 57.

Petition to Set aside Election—Secu
rity— Particulars — Notice — Amendment 
—Signature of Attorney.]—A security failed 
under art. 352 of the Municipal Code, in sup
port of a petition against the election of a 
councillor, must set forth the name. Christian 
names, quality, occupation, and residence of 
the surety, and in default thereof the security 
is void. 2. The want of such particulars 
cannot be supplied by mentioning them in 
the notice in respect to which the security 
was given. 3. The security cannot, after the 
expiry of the time mentioned in art. 352 of 
the Municipal Code, ue amended by adding 

I the necessary particulars which are wanting. 
Semble, that a petition in contestation of a 
municipal election can be signed only by the 

! attorney himself, and that a signature by 
another person, with the authorization of 
such attorney, is void. Parizeau v. Thème ns. 
Q. R. 21 S.' C. 222.

Petition to Set aside Election—Trial 
i —Procedure—Absence of Rules of Co Mr/.] — 

A Judge has jurisdiction to fix a time and 
place for the trial of an election petition un
der the Municipal Elections Act. notwithstnnd- 

' ing no rules for regulating such a trial have 
ever been made as provided by s. 86 (dt of 

I the Act. Remarks ns to the procedure to be 
| followed at such a trial. It is not necessary 

that Judges should exercise power to make 
rules regulating the trial of election petitions, 
if the ordinary machinery of the Court is 

1 sufficient for that purpose. In re Sloean 
j Municipal Election. 0 B. C. R. 113.

Qualification of Alderman — Bare 
Ownership of Property—Assessment Roll— 

j Inronrlusivrness.] — In an action to annul 
! the election of an alderman of the city of 

Montreal, for want of the required real es- 
i fate qualification, the fact that the defend

ant’s name appears on the valuation and as
sessment roll as “proprietor” of the property
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ou which hi- qualifies, is not conclusive, and 
does not preclude investigation of the nature 
of bih litle. notwithstanding the final clause 
of s. 29 of ti- V. c. 5» (Q. I. which says 
that the qualification is to be established by 
the valuation and assessment roll in force 
at the date of nomination. 2. Where it ap
pears that the defendant is the donee of the 
immovable property on which he qualities, 
and that by the terms of the need of dona
tion he has the mere ownership (nue pro
priété!. the usufruct for life being reserved 
by the donor, he is not “seised of" and does 
not "possess as proprietor." within the mean
ing of s. ‘Jib Archambault v. Tansey, Q. It. 
23 8. C. 170.

Qualification of Candidate— Mortgaged 
Jltal Estutt PI* a to tin Merits—Powers of 
Returning Officer.]— Held, on n petition con
testing a municipal elect.on, in which the 
petitioner and respondent wer„• nominated as 
candidates, and a poll was granted and held 
without protest or objection, and without no
tification of any kind to the electors, or its 
being shewn that those who nominated or 
voted for the petitioner had knowledge of 
his lack of qualification, that averments by 
the resjiondeut to the effect that the petitioner 
had not the necessary property qualification 
to be put in nomination, and that the re- 
sjmudeut was, consequently, the only candi
date duly nominated, and was and should 
have been declared elee'ed by acclamation, 
are matters of plea to the merits and not of 
exception to the form. 2. Where a candidate’s 
real estate was hypot been ted for payment of 
insurance premiums, as well as for the princi
pal obligation, such accessory hypothec must 
be taken into account in ascertaining the net 
value of the real estate over tin- above hypo
thecary charges. 3. Notwithstanding the lack 
of property qualification on the part of one 
of the candidates, the returning officer, in the 
absence of any protest or objection, has no 
authority to reject his nomination paper, and 
consequently the other candidate is not en
titled, ipso facto, to claim that his election 
was. and should bo held, an election by accla
mation. Martin v. Ricard. Q. It. 25 8. C. 
461.

Qualification of Candidate—Payment 
of 7 es< ». I - -In order i-> l..... looted a munici
pal councillor, a candidate must at the time 
of his election, whether there was polling 
or not. have paid all municipal and school 
taxes: arts. 2X3. 291. aim. <\ M. Rocking
ham v. Leith. 0 Q. P. R. 77.

voter to vote for a particular candidate; ii 
is not sufficient that the payment U made 
for the purpose of enabling him v. qualify 
only. To entitle an elector to vet- it i- only 
necessary that he pay the tuxes for which 
he is rated on the collection roll, and it is 
not necessary that he should pay tin.-, owing 
on laud which he has purchased* from a third 
person some days before the election, uor is 
it necessary that he should have paid taxes 
levied for county purposes which Inn nut 
been entered on the collector's roll of the 
local corporation and of which an estimate 
has not been sent to the latter. Vmof of 
personal corruption by a Candida : will ai 
void an election when the resit It has hei-ii 
thereby affected. Laframboixc \. Ludoueiur. 
< 1 R. 26 8. C. 85.

Quo Warranto Proceeding Aftidurit*
—Cross-examination on — Discretion — R, 
fusai.]—In a proceeding to set aside a muni
cipal election it is in the discretion of tin- 
Judge or Master to allow or refuse to allow 
the parties to cross-examine deponents on 
their affidavits. And in this case permission 
was refused by the Master in Chambers, who 

j was of opinion that a cross-examination would 
! not be helpful. Rex <x rel. Rox* v. Taylor. 

22 Occ. N. 183. 1 O. W. R. 265. 58“

Quo Warranto Proceeding Appeal— 
to Judge of High Court—Order »! roiiiity 
Court Judge Quashing Proceeding*—Right of 
Appeal—Power to Make Ordei.j—In a quo 
warranto proceeding, in which the liât giving 
leave to serve a notice of mniion to set aside 
the election of a township reeve had been 
granted by a County Court; Judge, and the 

. proceedings were In itnled in h - Count?
I Court, it motion was made before him to set 

aside all the proceedings upon the relation, 
and he made an order setting them aside and 
quashing them with costs: -Held, that no 
appeal from such an order lies to a Judge in 

. Chambers, ns appeals from the County Courts 
in ordinary cases are to a Divisional Court, 
and the appeal from the decision >*f a County 

| Court Judge to a Judge of the High Court 
given by 55 V. c. 42. s. 187. - (0.1.

i "under this section." is from the decision of 
the County Court Judge upon the merits on 
the trial of the contested election, and noi 

j the quashing without a trial of the fiat upon 
' which the proceedings were founded, ijutere. 
j whether the County Court Judge had power 

to make such an order. Regina ex rel. Grant 
I v. Coleman. 7 A. R. 619. referred to. Her 
| ex rel. fftcFarlanr v. Coulter. 22 Ore. N. 414. 

4 O. L. R. 520. 1 O. W. R. 636.
Qualification of Voter— Tenant—Cesser 

jf Occupancy bp—Corrupt ,4c?#.]—It is not 
the amount of rent paid, but the annual value 
of the premises occupied ns appears in the 
assessment roll, which is the basis of qunlifi-
catioa, a- ■ voter, of e tenant The position 
of the elector at the time of the election is 
what should be considered, and that which 
appears by the assessment roll, but if an elec
tor. who takes the oath and votes as an oc
cupant, has ceased for two months before the 
election to occupy the premises on which he 
qualifies, his vote ought to be rejected. In 
order that the payment of an elector’s taxes 
or travelling expenses may la- considered a 
corrupt act. either at common law or under 
the Municipal Code, it is necessary that it be 
made with corrupt intent, that is to say, for 
the purpose of influencing and inducing the

Quo Warranto Proceeding \oh,e°t
Motion—Time—Wrong Day of the Meek— 
Mistake—Amendment.]—A notice of motion 
in the nature of a quo warranto to contest 
the validity of the election of the respondent* 
as aldermen of a city, was, by lint of tne 
Minster in Chambers under s. 226 of tne 
Municipal Act. R. 8. O. 1897 c. 223. allowed 
to be served upon the respondents, and ' a. 
served on the 15th February i oJ
days’ notice being required hv -• --D «* 
“Tuesday the 24th day of February -tM 
24th February being in fact a Monda?. After 
wards the relator served upon the respondents 
a notice to the effect that the dnv on when 
the motion would be made was Tuesday 
25th February, but this notice was not a 
seven clear days' notice:—Held, that the
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tice of mol ion was good and sufficient no
tice for Tuesday the 25th February, and that 
rhe sureties upon the relator’s recognizance, i 
as required by s. 220, would have no ground 
of objection 'because of the proceedings not 
being projwrly prosecuted. Eldon v. llaig,
1 Chit. 11. followed. Semble, that the prac
tice in actions in the High Court is applicable 
to these quo warranto proceedings. ife* ex 
ni. Roberts v. Romford, 22 Occ. N. 140, 3 
O. L. It. 410. 1 O. W. R. 223. 286. 5U0, 648.

Quo Warranto Proceeding Tamper
ing with fiullots—Delivery of Ballot Box to 
cirri:- Evidence — Affidavits—How Votera 
Voted—Cross-e rumination.]—Where in a quo 
warranto proceeding under the Municipal 
Act. It. S. c. 223, before a County Judge, to | 
set a ildi i b< elect Ion of a town councillor, 
ii was found by the Judge upon a scrutiny 
of the ballot papers, having regard to the 
character of the evidence, both viva voce and 
by affidavit, that such ballot papers had been 
tampered with, and that there was also a 
breach of the Act in the deputy returning 
officer taking the ballot box to his own house, 
instead of directly to the town clerk, and it 
was impossible to say that the result of the 
election was not affected thereby, an order of 
the Judge setting aside the election was af
firmed. Affidavit evidence may be supported 
at the trial by viva voce evidence, although 
not mentioned in the notice of motion. Regina 
ex rel. Mangan v. Fleming, 14 P. II. 458. 
referred to. The provision of s. 200 of the 
Act that "no person who has voted at an elec
tion shall in any legal proceeding to question 
the election or return, be required to state 
for whom he Voted,’’ must be construed, in 
furtherance of the object of the Act, as abso
lutely excluding such testimony. After the 
trial of such proceeding has commenced, it is 
discretionary with the Judge to allow a per
son who has made an affidavit to lx* cross- 
examined, though before the commencement 
of tile trial cross-examination may properly 
be had. Rex ex rel. Ivison V. Irwin, 22 Occ.
N 2i<t. 4 O. L. It. 196, 1 O. W. R. 371.

Recognizance — Allowance of—Appeal 
—Defective Nominations—Powers of Retnrn- 
iag Officer—Statute — Directory or Impera
tive.\ Where, in a controverted municipal 
election case, a recognizance lias been duly 
entered into with sureties and affidavit of 
justification, as required by R. S. O. 1807 
c. 223. s. 220 ( 2). the security is completed ; 
but the Judge may postpone indorsing his 
allowance of it until objection raised. Such 
interlocutory procedure is matter of discre
tion. and not subject to appeal. The provi
sions of s. 128 (11. that every nominiv ion 
is to state the full name, etc., of the candi
date. are directory, not imperative ; and the 
presiding officer cannot, after the clos, f the 
meeting for nominations, reject the- made 
on account of non-compliance with such re
quirements. Semble, if objection k uiken at 
the time, and the nominations are not amend
ed, the presiding officer should then and there 
reject them. Rex ex rel. Walton v. Freeborn.
2 O. L. R. 168.

Rejection of Ballot Cast for Relator
-— Conenrrenee of relator — Incapacity 
through drunkenness. Rex ex rel. Park v. 
Street (N.W.T.). 1 W. 1* R. 202.

Summons in Nature of Qno Warran
to—Relation—Requirements of—Acceptance

and oath of office—Term for which respond
ent elected. Rex ex r< /. Park v. Street ( N. 
W.T. I, 1 W. L. R. 87.

Town Councillor Disqualification — 
Contract with corporation — Exemption of 
partnership from taxation — Qualification— 
Interest in partnership property in part ex
empted—Status of relator — Voting for re
spondent — Secrecy of ballot. Hex ex rel. 
Payne v. Chete, 5 O. W. R. 380.

Voters’ Lists—Revision—Absence of Cer
tificate—Injunction.]—Where it appears that 
the lists of municipal electors of a town cor
poration have not been certified and signed 
by the secretary-treasurer, as required by 
art. 4516, It. S. Q„ and that the hoard of 
revisors is proceeding to the revision and 
amendment of the lists without the same 
being so certified, there is sufficient ground 
for granting an interlocutory injunction, on 
the petition of a municipal elector, to pro
hibit the board of revisors from revising or 
homologating the lists, until the final hear
ing upon the petition, or until the interlocu
tory order be further judicially dealt with. 
Wallace v. Languedoc, Q. It. 21 S. C. 115.

Voters' Lists—-Revision—injunction to 
Restrain—Remedy by Motion to Quash— 
Costs—Defendants Severing.]—There is no 
ground for an injunction when the law gives 
a special remedy for the grievances com
plained of. and. therefore, recourse cannot 
be had to an injunction to prevent the re
visors of a town corporation from revising 
and homologating a list of municipal elec
tors on the ground that such list has not been 
prepared according to law ; arts. 4376 and 
4522. R. S. Q., allowing such list to be 
quashed on the ground of illegality. 2. Each 
of the re visors defendants, having filed a 
separate defence invoking the same grounds, 
the costs should he taxed against the peti
tioner as if the revisors had tiled only a single 
defence. Wallace v. Languedoc, Q. It. 21 S. 
C. 268.

Voters’ List—]'aluatiun Roll—Amend
ment by Council—Irregularity—Poll Hook— 
Councillors — Voting for — Declaration of 
Poll.]—An amendment made by a municipal 
council in the month of January of a valu
ation roll by adding new names to it with
out notice or previous demand in writing, is 
void. 2. At the time of the election of a 
municipal councillor the fact that the names 
of the voters have been entered by the return
ing officer upon detached sheets, and not up
on the pages duly numbered and ruled of the 
poll hook, does not constitute a sufficient irre
gularity to annul the election if no fraud or 
prejudice is proved. 3. When more candi
dates than there are councillors to elect have 
been nominated and a poll is held, the elec
tors vote for as many candidates as there 
are councillors to elect, and the returning 
officer must declare elected those who have 
obtained the largest number of votes, with
out regard to whether a certain candidate 
has been proposed in opposition to another 
candidate. Bourret v. Prévost, Q. It. 24 S. 
C. 2311.

MURDER.
See Criminal Taw—Extradition—Injunc

tion—Insurance.
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MUTUAL INSURANCE CO.

See Insurance.

NAME
See Company—Misnombb.

NATURALIZATION.

See Constitutional Law.

NAVIGABLE WATERS.

See Constitutional Law — Wateb and 
Watebcoubses.

NAVIGATION, HARBOURS, ANB 
FISHERIES.

See Constitutional Law.

NE EXEAT PROVINCIA.

See Abbest.

NEGLECTING TO PROVIDE FOR 
FAMILY.

See Criminal Law, III.

NEGLIGENCE.

Absence of Direct Proof—Leaving lln- 
guarded Hole in lev Formed upon Navigable 
Water—Evidence of Negligence—Death of 
Perron Walking Over fee — Contributory 
Negligence- Argumentative Finding of Jury 
—interpretation of.]—Defendants were own
ers of a large dock at Midland, lying along
side of which in the winter was their tug. 
which accidentally filled with water and sank 
at the dock, breaking the ice and leaving 
open water above her deck. The sunken 
boat was not immediately raised, and ice 
formed above it. In a short time they cut 
the new ice recently formed, and proceeded 
with the work of raising the tug. Defend
ants did not place any brush or obstruction 
or sign near the open water or in any way 
mark the place of open water or give any 
warning of danger. While in this condition 
on the morning of 7th February. 1008, the 
body of plaintiff « deceased husband was 
found near this tug. He was lying upon his 
back, his feet and legs were upon solid ice, 
his head in open water. On the evening be
fore the morning when the body was found, 
the deceased had been drinking and there 
was no doubt that he was that evening in 
a state of intoxication. Certain questions

I were submitted to the jury, all of which 
were answered by the jury in favour of 
plaintiff except the 5th question, which -,aS:

! “Could the deceased, by the exercise of ordin
ary and reasonable care, have avoided the 

! accident which occasioned his death, and, 
j if so, in what respect or how could ihe do- 
I ceased have avoided the accident?' The lat

ter part of the question was added at the re- 
! quest of counsel for plaintiff. To tbit me,- 
I tiou the answer was : “Yes. He might have 
I taken another road, or if sober on a bright 
! night he might have avoided th<- hole — 

Held, there was no doubt that the deceased 
had a right to be on the ice in the vieinitv 
of the hole. He was not a trespasser. He 
was upon the ice over navigable water, lie 

I was, when he lost his life, at a plan- “open 
to” but not “ frequented by " the public. De
fendants in making the hole through the ice 
did so in the exercise of their rights for the 
purpose of saving their tug, which, without 
fault of theirs, so far as it appeared, had sunk 
in navigable water. Defendants had u. rea
son to suppose that in the ordinal course 

' of business or travel any one other than 
those in their employment would l>. near 
enough to their boat or to this hole to be iu 

i any way in danger. While the public had 
! the right to be, or travel upon the ice, there 
i was no invitation by defendants to deceased 
I or to any of the public to travel upon the 

ice or to go near the opening. There was 
! not, apart from what was being done by de

fendants in the raising of the tug, any work 
I or business being carried on, or any road or 
| way defined by bushes or marks or*by travel 

on the ieo, that would give notice to defend- 
| ants that any one would be likely to drive 
j or ride or walk near to where the hole was,
! and the ice was not in condition to lie skated 
; upon. It was quite as reasonable io con- 
I dude from the evidence that the deceased 
j voluntarily sat down or fell upon the ice, 
j close to the edge, and perished from cold, 
j ns that he necidentally walked into the hole. 

Upon the evidence, the way in which Plouffe 
met his death was as consistent with the 
theory that he did not fall into the water as 
fimt he did. and, that being 
should not go to the jury : see Armstrong v. 
Canada Atlantic B. W. Co., 4 O. L It. m 
l <>. W. Ii. iilL’. Plouffi v. Ca ode fro 
Furnace Co., 5 O. W. It. 7"kS, (1 O. W. It. 
900, pi n !.. i;.

Bridge -Injury to—Navigable River— 
Sudden Rifting—Floating Logft—Yift Major.] 
—The plaintiffs were the owners of an iron 
bridge crossing a navigable river. The defen
dant was hurriedly floating his logs and 
timber down the river ; and the river sud
denly rising, as it often did. a jam was 
formed, and the plaintiffs' bridge wns in
jured. The defendant pleaded that the dam
age wns caused by an irresistible force over 
which he had no control:—Held, that, the 
river being navigable, the defendant had 
the right to use it as an ordinary highway 
only ; that the defendant must he taken to 
have been aware of the fact that the river 
was subject to sudden rising: and that the 
accident was caused not by force majeure, 
but by the negligence of the defendant in 
placing too many logs in the river at once, 
without having at the same time n corres
pondingly sufficient number of men to keep 
n breast of them in order to prevent a jam. 
Ward v. Tomifthip of Grenville, 21 Occ. X 
444.
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Building—< ullapse—Injury to workmen 
—Liability of employers — Contractors — 

Municipal corporation—Architect—Independ
ent contractor. Hill v Taylor. 4 O. W. It. 
28 » ü. N K SB.

Buildin -Falling of Walla—Exceptionalluup- - - .—.------ !---
atom— Defective Construction—Knowledge
uj Oit'Mf '■—Employment of Competent Super
intendent.]— Defendants did not employ an 
architect to prepare plans and specifications 
for a mill, but adopted the plans and spevi- 
tications which had been prepared by Allis 
Chambers A Co., of Chicago, a well known 
firm of architects and contractors, who had 
prepared the plans and specification» used for 
the Si. Anthony Lumber Co. at Whitney, 
Oct. The defendants employed Mr. Proper, 
who, though not a professional architect, had 
hud very extensive experience in mill con
struction work. Some variations were made 
In Mr. Proper in these plans. The plans 
for the roof were prepared by the Dom
inion Bridge Company, who under contract 
constructed and put on the roof. The brick
work was done under contract by defendant 
Bar rock, who commenced his work early in 
March. 1903, and a portion of his work was 
done during frosty weather. The building 
was completed with the exception of putting 
in some interior machinery, in which the 
deceased was engaged under his employer 
Campbell on Oth August, 1903. when sud- 
denlj the end wall of the boilei house gave 
way nud fell into the building, inflicting in
juries to deceased which caused his death the 
next day. According to the evidence, a very 
severe gale of wind was blowing when the 
wall fell. The defendants contended that it 
was the suddenness and violence of the storm 
that caused the accident, and that they could 
not. by the exercise of the utmost care, fore
see nud provide against the irresistible force 
of the storm. The end of the power house 
was near the edge of a lake, and faced 
a stretch of 2 or 3 miles of open water :— 
Held, the defendants could not be expected 
to provide against storms of the violence of 
» cyclone or tornado, but it was reasonable 
to expect from the location and position of 
the boiler house that it would be subjected to 
more than ordinary wind strain at times, 
lr was not unreasonable for defendants to 
adopt the plans and specifications which had 
been used in the construction of the build- 
ins at Whitney, and also it was not unrea
sonable for them to employ Mr. Proper, al
though not an architect, to take charge of 
the construction ; but the wall was not sutfi- 
cienr to withstand the wind pressure tb' 
might reasonably he expected in that local!' : 
—Held, notwithstanding the fact that the 
defendants were not guilty of such negligence 
a> to render them liable to plaintiffs, they 
wen- not liable to plaintiffs as insurers, or 
that the insufficiency of the designs or of the 
wall were so manifest that it could have 
been detected by any ordinary inspection ; in 
fact honest differences of opinion might very 
well occur between architects as to the suffi
ciency. ns was shewn by the variety of testi
mony at the trial : and no obligation is to 
i* implied by law that a building is abso- 
mjm.v safe ; see Searle v. Lavenck, L. It.

Q; H. 122. Action dismissed without costs. 
1 uwttr v. Fraser, 4 O. W. It. Ill), 543, 23 
Ooc. N. 86, 9 O. L. R. 57.

Chattel Mortgage—Hare horse—Loss of
Agency of trainer—Evidence Application

of. McCullough \ 1 lexandcr, i >. W. R.
3Û2. 3 O. W. R. 188.

Collision between Street Car and 
Fire Waggon - Injury to person on wag
gon—Excessive speed—-Contributory negli
gence—Findings of jury. Ardagh v. Toronto 
/,'. U . 6 O. W. B. 940.

Collision of Vehicles—Rule of Road—
I Runaway.]—In an action on the case for 

negligence in driving the defendant's horse 
whereby his waggon came into collision with 
and damaged that of the plaintiff, it is not 
sufficient to prove merely that the defendant 
was driving on the wrong side of the road, 
especially as it was shewn that the defend
ant just before the collision had crossed from 
the left side of the road for the purpose of 
speaking to a man sitting on a doorstep on the 

: other side, and that the plaintiff’s horse at 
the time of the accident was running av 

I and beyond control. Stout v. Ada mu. 35 N. 
B. Reps. 118.

Contributory Negligence—Quebec Law 
—Damages.]—If the principal cause of an 
accident is the want <>f care of the victim,
that does not take away all recourse against 
I he party who lias contributed to the acci
dent by uis negligence. 2. The only effect of 

i the victim’s carelessness is to reduce the 
[ amount of damages which lie may lie awarded.

8, 11 ie not necessary in order ........ tabllsh
negligence in a party that the law should 
have imposed upon him the duty of doing 

1 what he has not done ; it is sufficient that 
, ordinary prudence imposed the duty upon 
1 him. Jess v. Quebec and Levis Ferry Co., 

Q. R. 25 8. C. 224.

Damages Particulars.]—In an action for 
! injuries alleged to be caused by the gross 
! carelessness and negligence of the defendant, 

the plaintiff will he ordered to furnish par- 
j ticulars of the alleged gross carelessness and 

negligence, and of the damages thereby suf
fered by him. Forbes v. Montreal Street R. 
W. Co., p Q. P. R. 449.

Damage of Goods of Tenant on De
mised Premises Work done by order of 

! agent of landlord—Authority—Independent 
contractors—Damages. Malcolm v. McNichol 
(Man.». 2 W. L. R. 515.

Dangerom. Animal - Dog—Injury to 
Child Contributory Fault.] The respond 
cut’s son, aged thirteen, was provoking or ex
citing a bull-dog owned by the appellant, by 
stamping on the floor and calling him by 
name, when the appellant’» daughter, aged 
nineteen opened the door and allowed the 
dog to fly at the child and bite him :—Held, 
that the appellant was responsible for the 
Injuries Inflicted on the hoy. notwithstanding 
the fact that lie had irritated the dog.—a 
child of that age not being expected to shew 
the prudence and thoughtfulness which would 
lie expected and required from an adult under 
similar circumstances. Bernier v. GJnfreux.
Q. R. 12 K. B. 24.

Dangerous Animal -Horse on Highway 
—Injury to Child.]—The defendant's horse 
being on the highway, a bov of twelve years 
of age approached to catch him by taking 
hold of a rope then around his neck, when 
the boy was kicked and injured. There was



1151 NEGLIGENCE.
do evidence that the defendant knew that 
the borne was accustomed to stray or hud 
any vicious projwnsity, nor was the horse 
shewn to have such fault, aud there was 
evidence that the horse had been interfered 
with bv several boys, of whom the injured 
boy was one, and that the latter had more 
than ordinary intelligence and fully under
stood the risk he ran. In an action by the 
boy aud his father:—Held, that they could 
not recover. Patterson v. Fanning, O. L.
It. 402. distinguished. Flett v. Coulter, 23 
(hr. N. 111. 5 O. L. R. 375, 1 O. W. R. 775,
2 O. W. R. 142.

Dangerous Place on Premises — I'urt 
of Premises Used by Licensee—Responsibil
ity of Owner—Constrm lion of License—Ex
tent of Invitation.]—Defendants were lessees 
of large grounds which they used for the 
purposes of holding an animal exhibition of 
arts and manufactures, admission to which 
grounds they charged a fee. There were 
several attractions by way of amusements on 1 
the grounds, the owners of which paid n li
cense fee to the lessees of the grounds, for 
the right to charge a further fee, for admis
sion to these several attractions. The plain
tiff paid his general admission fee to the 
grounds and also a further fee for a ride on ; 
n merrv-go-round. which was separate from 
the general grounds. Here lie met with 
serious injuries, by the merry-go-round break
ing by a defect in its construction : — Held, : 
the owners of these several attractions were 
licensees and not lessees and the defendants 
had a right of supervision which they were 
negligent in not exercising, and they were j 
liable to plaintiff for holding out an invita
tion to use the merry-go-round when it was j 
negligently constructed. FU/nn v. Toronto • 
Industrial Exhibition Assoeiation, 5 O. W.
R. 550. 0 O. L. R. 582.

Death of Person- Pleading—Damages.] 
—In an action fur damages for the death 
of the plaintiff’s father by the negligence of 
the defendant, the plaintiff may allege1 the 
services which the father performed, and | 
the value of them. 2. In such an action the j 
plaintiff must not allege the verdict of the 
coroner's jury upon the cause of death. 3.
A plaintiff cannot claim damages for injuries 
to his sensibilities or feelings. 4. A plaintiff 
may claim a certain sum. at the same time 
alleging that the damages suffered cannot be ' 
compensated by money. Thibault V. David, j 
6 Q. P. R. 55.

Defect in Goods Sold—Injury to Pur
chaser—Liability of Vendor—Accident.] — 1 
The plaintiff’s (laughter, about eleven years ! 
of age, was injured by the bursting of n 
bottle containing cream soda, which had been 
sold to the plaintiff by the defendant, a 
manufacturer of soda water. The bottle had 
been carefully tested by the defendant Itefore 
it was filled, and was more than ample to | 
support the pressure to which it was sub- ! 
jected. The cause of the accident was not 
definitely ascertained, but it appeared to be 
the sudden exposure of a cold bottle in n 
refrigerator to a current of warm air. or, 
perhaps, to some unknown flaw or inequal
ity in the glass itself:—Held, that, whether 
the accident was attributable to sudden 
change of temperature or to an unknown 
defect in the glass, the defendant, ns the 
vendor, was not responsible, it being either
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the result of imprudence on the part of the 
plaintiff’s daughter, or a case of n evitable 
accident. The extent of the obligation 
persons selling gaseous waters, as to tin. re
ceptacles which contain them, is to ink . \.tv 
reasonable precaution that such receptn.- 
shall be sufficient fur the purpose. -, 
v. Campbell, (J. B. 22 8. C. 257.

Defective Appliances in Ship -Injury
to Passenger—Duty of Otoners— Proximate 
Cause.]—The plaintiff, a Iki.v of four y..ar< 
of age, with his parents, was being - nrried as 
a passenger on n steamboat of the defendants. 
The child and his mother were in n house on 
the boat":; deck, leading from which ->ut on to 
the deck were doors fitted with npplian - in
tended to keep them fastened back, when 
they should happen to he flung wide open. 
While the plaintiff was in the act of passing 
through one of the doorways, the door swung 
to and jammed Ids fingers, so that the tips 
of some of them had to be amputated. The 
plaintiff's father and elder brother swore that 
the fastening of the door was on f order, 
and would not hold it hack. There was 
evidence to shew that the doors of the house 
were frequently being opened and shut hy 
passengers and others, and that a very few 
minutes before the accident a passenger had 
gone through the doorway in question, leav
ing the door on the swing. It was also 
proved that the fastenings had been put on 
the doors in order to hold them op«-ti in warm 
weather for the purposes of ventilation— 
Held, that there was no duty cast upon the 
defendants to provide the doors with the ap
pliances mentioned or to maintain them in 
good working order; and. even if there were, 
the evidence went to shew that the proximate 
cause of the accident was the act of the 
passenger in leaving the door on the swing, 
for which the defendants could not bo held 
liable. Cormier v. Dominion Atlantic R. TV. 
Co., 36 N. B. Reps. 10.

Demolition of Buildings Injury In
Materials—Liability — Contract.} The ap
pellants purchased from the respondent cer
tain land with buildings erected thereon, 
which were to he demolished. The vendor 
reserved the timber and other materials in 
the buildings, with the exception of the brick 
and stone, the materials s(l reserved to lie re
moved by him ns the demolition of the build
ings proceeded. The appellants, without 
notice to the respondent, employed contrac
tors to demolish the buildings, and a eon- 
llderable quantity of the matt r wa 
ried away before the respondent was aware 
that the demolition had commenced, and the 
timber was so split and broken by the haste 
with which the work was carried on, that 
It was unfit for building purposes :—Held, 
that the obligation of the appellants to de
liver the materials required the observance 
at least of ordinary care necessary for sate 
delivery under such circumstances, and that 
the appellants were responsible for The dam
age occasioned by the undue haste of the de
molition, proper allowance being made for 
breaking and splitting unavoidably caused by 
the process of demolition. Dominion hxprn» 
Co. v. Cusack, Q. R. 10 K. B. 30«.

Driving Timber trump t« BS#r- 
ftrrritudr—Watentonraaa—Final ante Rirm- 
fttatatarp II.til - Ripa-ian Ihahti - I» 
Major ! The Ronge river, in the Province
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of Quebec. is floatable but not navigable, and 
is used b.v the lumbermen for bringing down 
saw-logs to booms, in which the logs are col
lated at the mouth of the river, and distri 
baud among the owners. The plaintiffs con- 
muted a municipal bridge across the river 

neni its mouth where the collecting booms 
are situated. The defendant and a number 
0f other lumbermen engaged in driving their 
logs, mixed together, down the river, did not 
place men at the bridge to pro eel it during 
the drive, and took no precautions to prevent 
ilie formation of jams of the r logs at the 
j.iers of a railway bridge which crosses the 
vivev a short distance below the municipal 
bridge, nor did they break up a jam of b gs 
which formed there, hut they abandoned the 
drive before the logs had been safely boomed 
ni the river mouth. The river Rouge is sub
ject to sudden freshets during heavy rains, 
and. on the occurrence of one of these fresh
ets. the waters were penned hack by the jam. 
and a quantity of the logs were swept up 
stream with such force that the sin truc- 
tttre of the municipal bridge wa carried 
away. In an action hv the municipality to 
recover damages from the lumbermen, jointly 
and severally:—Held, that irresiwtive of 
any duty imposed by statute, the proprietors 
of the logs were liable for actionable negli
gence on account of the careless manner in 
which the driving of the logs was carried on, 
and were jointly and severally responsible in 
damages for the injuries so caused:—Held, 
further, that the right of lumbermen to float 
limiter down rivers and streams is not a para
mount right, but an easement or privilege 
which must be enjoyed and exercised with 
such care, skill, ami diligence as may be 
necessary t> prevent injury to or interfer
ence with tii" concurrent rights of riparian 
proprietors and public corporations entitled 
to bridge or otherwise make use of such j
watercourses. IV v. Township of (Den- •
ville, 23 Occ. X. 32 S. C. R. 510.

Electric L p—Injury by—Evidence*— 
Non-direction ability of master for acts
of servant g injury to stranger—Find- 
ngs of outages. Sedore v. Toronto

Electric Co., 3 O. W. R. 407.

Electric Shock—Death Caused bn—Har
din of Proof—Liability of Suppliers of Elec
tricity.]— Appeal from a judgment condemn
ing the defendants to pay $5,000 damages 
for the death of the respondent's husband, 
caused by taking hold of a lamp (supplied by 
the defendants in the ordinary course of their 
business) to turn ou the light. It was 
not proved exactly what was resismsible for 
the accident. A guy wire of another electric 
company's system was. at one point, within 
an inch or an inch and a half of the appel
lants' wires communicating with the house 
of deceased, and. although there was no evid
ence of actual contact between the wires, yet 
iliis was one of the various theories advanced 
in explanation of the accident :—Hleld, that 
the burden of proof of the fact, act. or omis- 
"constituting negligence wee not upon 
Mie plaintiff. The presumption was that the 
final current came over the same system and 
Iront the same source as that by which his 
ordinary supply was delivered to the deceased 
by the appellants. The burden of proof was 
upon them to shew the contrary. This they 
and failed to do, and the judgment holding

0—37

them responsible for the accident should be 
affirmed. Royal Electric Co. v. IJevi. 21 Occ. 
X. 442.

Electric Wire - Trespasser—Evidence 
—Contributory A"<yiiyenve \etc Trial.j— 
The A heat'll and Soper Co. hail a contract 
to illuminate certain buildings for the visit 
of the Duke of York to Ottawa, and obtained 
power from the Ottawa Electric Co. For 
the purposes of the contract, wires were 
strung on a telegraph pole and fastened with 
tie wires, the ends of which were uninsulated, 
R., an employee of the Ottawa Electric Co., 
was sent by the latter to place a transformer 
on the same pole, and in doing so his hands 
touched the ends of the tie wire, b.v which 
he received a shock and fell to the ground, 
being seriously injured. To an action for 
damages for such injury the Abeam and 
Soper Co. pleaded that R. had no right to be 
on the pole and was a trespasser, and on the 
trial their counsel urged that the work h< 
was doing was connected with the lighting of 
a building In the city. The Court of Appeal 
held Mi O. L. R. till». 24 Occ. X. 5, 2 O. 
XV. R. 1022). that this defence was estab
lished and dismissed the action:—Held, re
versing the judgment, that the counsel’s ad- 

! dress did not indicate that the building refer- 
I red to was not one of those to be illuminated 

under the contract, and the evidence did not 
shew that R. was engaged in the ordinary 

| business of his employers, and the case should 
be re-tried, the jury having failed to agree at 
the trial. A rule of the Ottawa Electric 
Co. directed every employee whose work was 
near apparatus carrying dangerous currents 
to wear rubber gloves, which would be fur
nished on application. R. was not wearing 
such gloves when he was hurt:—Iieid, that 
rhe mere fact of the absence of gloves was 
not such negligence on R.’s part as to war
rant the case being withdrawn from the jury; 
that, as to the Aliearn and Soper Co., R. 
was not bound by the rules ; and that, though 
his failure to take such precaution was 
evidence of negligence, he Bad a right io 
have it left to the jury and considered in 
connection with other facts in the case. Ran- 

j (lull v. Ottawa Electric Co., 24 Occ. N. 262;
| Randall v. Ah cam and Soper Co., 34 S. (’. 

R. liUN.

Electric Wire—Use of pole by stranger 
—Liability—Findings of jury—Cause of ac
tion—Claim of wife for injury to husband. 
Ifandall v. Ottawa Electric Co.. 2 O. W. 
R. 146. 173. 1022, 4 O. W. R. 244». 260. 
6 O. W. R. 013.

j Electric Wire Left on Ground—/»-
! il try to Passers-by—I liability of Oils Com- 
! puny—City Corporation—Immediate Cause of 
1 Injury—Damages—-Cost*.].— Plaintiffs were 

injured by a wire which had been cut and 
i allowed to hang loose by the workmen of de- 
I fendant company while straightening a pole, 
i It came in contact with a power wire and 
j thus became a live wire injuring the plain

tiffs. Defendants held liable owing to ori
ginal negligence of defendants' workmen. 
Labombarde v. Chatham Oas Co., Ti O. XV. 
R. 534. 10 O. L. R. 446.

Elevator Injury to Person—Had Condi
tion of Premises—Responsibility of Owner to 
Stranger.]—The plaintiff fell into the well of
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an elevator at the defendant's place of busi
ness and thereby injured herself. .She 
brought action tor damage» alleging negU* 
genve on the part of the defendant. At the 
time of the accident the plaintiff was neither 
an employee nor a customer, but was merely 
a stranger upon defendant’s premises:—Held, 
that the proprietor had no responsibility to
wards third parties who might come upon 
his premises without invitation or without 
having business to transact there. Wiggins 
v. Semi-Ready Clothing Co., 23 Occ. N. 117.

Ferry Boat Wharf—Dangerous Way— 
Precautions for Prevent ng Accidents—Con
tributory Negligence—Findings of Jury.\— 
A passenger who arrived on the pontoon 
wharf as a ferry boat was swinging out, and 
when it was a few feet away from the wharf, 
with the gangways withdrawn, attempted 
to jump aboard over the stern bulwarks, 
and was drowned. In an action by her 
representatives to recover damages from the 
ferry company on account of negligence in 
failing to provide proper means to prevent 
accidents at their wharf, the jury found that 
the drowning was caused by the fault of the 
company, “in not having proper gates at the 
gangway openings leading from the pontoon 
to the boat." and that deceased was herself 
negligent "by her imprudence in attempting 
to board the boat after the gangway had 
been raised and the boat was swinging pre
paratory to leaving the pontoon,” but that 
she "was not then aware that the boat had 
left the wharf :”—Held, reversing the judg
ment appealed from (Girouard, J., dissent
ing, on a different appreciation of the facts), 
that, as there was no proof of any negligence 
on the part of the company which proxim- 
ately and effectively contributed to the acci
dent, but, on the contrary, it appeared that 
the sole, direct, proximate and effective cause 
of the accident was the wilful and rash act 
of the deceased in attempting to jump aboard 
the ferry l»on; over the bulwarks, after the 
gangways had been withdrawn and the boat 
had got under way, the company could not 
be held responsible in damages." Tooke v. 
Bergeron. 27 8. C. R. 567, and George 
Matthews Co. v. Bouchard, 28 S. O. R. 585, 
followed. Quebec and Levis Ferry Co. V. 
Jess. 35 8. C. R. 093.

Fire—Setting out—Damage to property— 
Causal connection Findings of jury. Fabian 
v. Small piece, 4 O. W. R. 268.

Fire—Contributory Negligence—Voluntar
ily Incurring Risk—Remoteness of Dam
ages.]—The defendant was the owner of a 
threshing machine and a portable steam en
gine, and hired from the plaintiff a team of 
horses with a driver for use in moving the 
engine about and in drawing straw and 
grain during the work of threshing. While 
threshing for a certain farmer, sparks from 
the engine set fire to a stack of grain, and. 
the separator being thereby placed in danger, 
the plaintiffs driver attached his horses to it 
for the purpose of hauling it into a place of 
safety : but the fire spread so rapidly and 
unexpectedly l>eforo the separator could be 
moved or the horses detached that they were 
severely burned and had to he killed! The 
County Court Judge, who tried the case with
out a jury, found that the fire had been caused 
by negligence on the part of the defendant’s 
servants, also that the horses had been at
tached to the separator either In obedience

! to a cull from the defendant's foreman or 
under his personal supervision, and that there 

j was no negligence on the part of the plain. 
! tiff’s driver :—Held, that the evidence fully 
| warranted the finding of negligence, and, un- 
! less the plaintiff’s driver was guilty of contre 
! butory negligence, the defendant was respon

sible for the loss of the horses. 2. That the 
driver was not guilty of contributory negli
gence in exposing the horses to danger, as it 
was not obvious, and he had acted either on 
the orders of the defendant's foreman or in 
obedience to a natural impulse to try to save 
the defendant's property. Connell . Town 
of Prescott, 20 A. R. 49, 22 S. H. H7, 
followed. Thorn v. James, 23 Oo 24 14 
Man. L. R. 373.

Highway—Horse — Presumption—Onus. 
Doughty v. Dobbs. 3 O. W. R. 19.

Horse at Large on Highway Injury 
to Passcr-by.]—The defendant left his horse, 
attached to a vehicle, upon the public high 
way, without tying it up or putting any 
Iverson in charge. The horse ran away and 

j struck and injured the plaintiff, who was 
I driving a loaded sleigh :—Held, that the de- 
: fendant was liable to the plaintiff in dam- 
i ages; and it made no difference that the 
1 plaintiff had got down from his sleigh, and 
I when struck, was endeavouring to keep the 
; runaway horse from running into the sleigh, 
j as the evidence shewed that he would have 
; been struck had he remained ujion the sleigh, 
j Laflamme V. Starnes, (j. R. 18 S. C. 105.

Horae at Large on Highway Injury
to Passcr-by—liy-taic.] — The defendant's 
horse strayed from his field to the highway, 
the fence being defective, and, being fright 
ened by a boy, ran upon the sidewalk and 
knocked down and injured the plaintiff. A 

! municipal by-law made it unlawful for any 
; person to allow horses to run at large: 
i Held, that the horse was unlawfully on the 
, highway, and that the defendant was liable 
: in damages for the injury suffered by the 
i plaintiff, the injury being the natural result 

of, and properly attributable to, his negli
gence. Judgment in 1 O. L. R. 412, 21 Dec. 
N. 205, affirmed. Patterson v. Fanning. 21 
Occ. N. 549, 2 O. L. R. 462.

Ice—Accumulation — Death from -< on- 
structioh of Building.]—A man hired to work 
about a building was killed by a mass of ice 
falling upon him from the roof. In »n ac
tion, under Lord Campbell's Act, by the ad
ministratrix of the deceased against the own- 
ers and occupiers of the building:—Held, 
that the latter were not liable in the abseuee 
of evidence that they suffered the ire to re
main there for an unusual and unreasonable 
time after they had notice of its accumula
tion, and might have removed it. In erecting 
a building the owner may adopt any style 
of architecture he pleases, provided lie does 
not create a nuisance or violate any law or 
municipal ordinance; therefore the eonstruo- 
tion of a roof with projecting eaves, whicn 
caused an accumulation of ice and snow 
thereon, is not per se evidence of negligence 
on the part of the owner, although it may 
impose upon him a greater degree of "’aten- 
fulness and care in order to prevent acci
dents. Pupal v. People's Bank of Hslifar. 
34 X. D. Reps. 581.
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let—Building—Owner — Tenant—Liabi

lity.]—The proprietor of a building is re
sponsible for injuries caused by snow or ice 
falling from the roof thereof, where the fall 
of the snow or ice results from u want of 
proper care in keeping the premises in a 
sab' condition : and the proprietor is not 
relieved from this responsibility as regards 
the public by the fact that the building is 
wholly occupied by tenants, or by the fact 
that the municipal by-laws impose upon ten
ants the obligation of keeping the roof free 
from snow. Jackson v. Vanter. Q. R. 18 S. 
a 244.

Injury to Child—Carelessness of driver 
of waggon — Finding of jury — Evidence — 
Resolution of defendant company’s directors. 
Cork v. Canada Ice Co., 3 O. W. R. 106.

Injury to Goods of Occupant of 
Building — Trespasser or Licensee—Con
tractor for Alteration of Building—Liability 
to Occupant—Negligent Acts of Servant.]— 
Where the plaintiff, a tenant of property 
subject to mortgage, after foreclosure of the 
mortgage, though his tenancy had been there
by determined, continued in occupation of the 
premises, pursuant to an arrangement, with 
the mortgagor (apparently with the cogniz
ance of the purchaser), and afterwards failed 
to move out ns agreed with the mortgagor, 
because the latter had not complied with a 
stipulation to find him other premises, and 
the defendant, who had contracted to make 
alterations required by the purchaser, entered 
and commenced tearing down the walls and 
plaster on the upper floor, in the course of 
which work the pipe leading from a
Imsin on the .«pper floor became choked with 
plaster, and the tap over the Imsin having 
been turned on at a time when the water was 
not turned off again, the water subsequently 
overflowed the basin, and, passing down 
through the floors, damaged the plaintiff's 
goods:—Held, that there was no duty cast 
upon defendant of protecting the plaintiff’s 
property except against wilful or wanton in
jury. of which there was no evidence ; that 
if any servant of the defendant had turned 
on the water tap, the defendant would not 
be liable, such not being within the scope 
of the employment of such servant ; that to 
render the defendant liable the damage must 
have been occasioned by some negligent act 
of the defendant to his servants, and the 
onus on the plaintiff was not satisfied, there 
being abundant opportunity for some one 
els.* to have occasioned it after the defend
ant's workmen left the building ; and that 
the plaintiff being in the position of a tres
passer. and in the building at a time when 
the defendant was carrying on his work 
(Hie work being done with at least ordinary 
eare), be was there subject to all risks in
cident to occupation at such a time, and 
must bear the consequences. Sievert v. 
Brookfield. 37 N. 8. Reps. 115.

Injury to Infant in Factory—Liability 
of Otruer — Contributory Negligence of In
fant.]—A boy of eight years, the appellant's 
son. was in the habit of playing in the re
spondent's factory. In consequence of an ac
cident which happened to the boy in the 
winter of 1800-1900, the respondent instruct
ed his foreman to prevent all persons who 
had no business in the factory from entering, 
and particularly this boy. For a certain time

these orders were obeyed, but later the boy 
began to frequent the factory as in the past, 
including a room in which was a dangerous 
machine, and that to the knowledge of the 
foreman. In August, 1900, the boy entered 
the factory by the office floor. The book
keeper was not there at the moment ; the 
boy crossed the office and seeing the book
keeper, with whom he was in the habit of 
playing, threw himself into his arras, and the 
bookkeeper began to throw the Im>v into the 
air and catch him in his arms, in playing 
thus the boy’s foot was caught iu a pulley 
and seriously injured :—Held, that, in these 
circumstances, the owner of th*- factory was 
liable, and in order to relieve himself of lia
bility he should not have confined himself 
to giving orders, but should have seen that 
they were executed. 2. There cannot be on 
the part of a child of eight years liability for 
his own negligence, the presumption being 
that at such age he is incompetent to know 
the consequence of his conduct. Uelage v. 
Üelisle, Q. R. 10 K. B. 481.

Injury to Linesman of Electric Com
pany I hit y of strangers—Danger—Precau
tions—Volunteer or licensee—Jury. Randall 
V. Ottawa Electric Co.. 2 O. W. It. 146, 173, 
1022. 4 O. MV. R. 240, 269.

Injury to Passenger in Elevator —
Contributory Négligence.] — II. entered an 
elevator in a public building, after inquiring 
of the boy in charge if a certain tenant was 
in his office, and being told he was not, he 
remained in the elevator while it made a num
ber of trips in response to calls, and had been 
in it over ten minutes when a call came from 
the fifth floor. The elevator went up, and 
the passenger who had rung entered. II. at 
first making no attempt to get out. The 
operator then shoved to the door of the ele
vator, and at the same time started the wheel, 
which had to lie completely turned round to 
move the elevator. The turning of the wheel 
would also close the floor. While it was 
being turned H.. without giving warning, 
tried to' get out through the door, and, the 
elevator being then descending, he was caught 
between It and the floor and injured, so that 
he died soon after. In an action by his ad
ministrator against the owner of the building : 
—Held, that the accident was entirely due to 
the conduct of H. himself, and the owner 
was not liable. Judgment in 34 N. S. Reps. 
365, affirmed. Hawley v. Wright. 22 Occ. ÎN. 
198. 32 8. C. R. 40.

Injury to Passer-by—Electric Company 
—-Operations of a Dangerous Nature—Insu
lation of Electric ll'ircs.]—The defendants, 
a company engaged in supplying electric light 
to consumers in the city of Montreal, under 
special charter for that purpose, placed a 
secondary wire. by which electric light was 
supplied to G.'s premises, in close proximity 
to a guy-wire used to brace primary wires of 
another electric company, which, although or
dinarily n dead wire, might become danger
ously charged with electricity in wet weather. 
The defendants’ secondary wire was allowed 
to remain in a defective condition for several 
months immediately preceding the time when 
the injury complained of was sustained, and 
it was at that time insufficiently insulated 
at a point in close proximity to the guy-wire. 
While attempting to turn on the light of an 
incandescent lamp on his premises, on a wet



1159 NEGLIGENCE. 1160
ami stormy day. U. was struck with insensi
bility ami died almost immediately. In an 
action to recover damages against the com
pany for negligently causing the injury:— 
Held, affirming the "judgment in 21 Occ. N. 
44'-’. <J. It. Il K. It. 4Mb, that the defendants 
were liable for actionable negligence, us they 
had failed to exercise the high degree of skill, 
care, and foresight required of iiersous engag
ing in operations of a dangerous nature. 
//«iV v. Royal Electric Co.. 22 Occ. N. 358, 
MM 8. C. It. 4452.

Injury to Passer-by — Municipal Cor
poration—Dangerous Operations—Neglect of 
Precautions—Personal Injuries.]—Dangerous 
operations, such as blasting for the purpose 
of excavation, should be carried on with due 
regard to the safety of the public; and where 
it appeared that a person, at a distance of 
about 25o yards from the works, was seri
ously injured by a stone hurled through the 
air by a blast, and that the accident occurred 
through the fault and negligence of the de
fendants' employees in not sufficiently covet
ing the blast, the defendants were held re- 
slKinsible. Larooquc v. City of Montreal, Q. 
It. li> S. C. 527.

Injury to Pedestrian — Stmt Railway 
— Findings of .furu — Contributory Negli
gence.]—In an action founded on personal 
injuries caused by a street car. the jury 
found that the defendants’ negligence was the 
cause of the accident, and also that the 
plaintiff had been negligent in not looking out 
for the car:—Held, reversing the judgment 
of the Court of Appeal. 2 O. L. K. 53, 21 
Occ. X. 869, that, as the charge to the jury 
had properly explained the law as to con
tributory negligence, the latter finding must 
be considered to mean that the accident would 
not have occurred but for the plaintiff’s own 
negligence ; and he could not recover. It rote a 
v. London Stmt R. 11'. Co., 22 Occ. X. 78. 
Ml S. V. It. 042.

Injury to Person - - Municipal corpora
tion—Work on roads—Vathmaster—Relation
ship of master and servant—Infant. Rock 
v. Totrnship of 11 ihnot, 1 O. W. It. 415.

Injury to Person Coming on Pre
mises — Dangerous Premises — Want of 
Sert en or Guard. ]—While a teamster was 
delivering a load of coke on the premises of 
the defendants, an iron foundry company, he 
was struck in tin* eye and injured by a chip, 
which one of the defendants' workmen, who 
was cutting off the excrescences on the inside 
of an iron pi is- for the punaise of smoothing 
it, had chipped off. The accident might have 
been a voided had there lieen a screen or 
guard; or. in the absence of a screen or guard, 
by the workman stopping work during the de
livery of the coke:—Held, that the defendants 
were liable for the injuries sustained. Fallis 
v. Gartshore-Thompson Pipe Foundry Co., 
22 Occ. N. 2H3. 4 O. L. R. 176. 1 O. W. It. 
348.

Injury to Volunteer—Machinery — De
fects—Dutv—Delegation. Pimpertov v. Mc
Kenzie, 1 O. W. It. 335.

Leaving Dangerous Place Unguarded
—Contributory Negligence — Nonsuit—T'n- 
disputed Facts — Inference.]—The power to 
nonsuit on the ground of contributory negli

gence is restricted to cases where it is m,|h. 
putable that the misfortune would not i \ 
occurred but for the plaint - own want „i
proper care. Where th- . or tin- prou,
inference from the fan in dispute th,
case must go to the jury. And where 
tendants negligently left a hole in the ll.str ut' 
a room unguarded, and the plaintiff, 
into the room, saw the danger and m hr- 
avoided it, but. in turning to go out again 
lost sight of II, stepiied into the lude, and 
was injured :—Held, these facts being undis
puted, that it was properly left to the j,,,. 
to say wbethel she was négligeât nr uui. 
Scriver v. Loire, 21 Occ. X. 27. 32 O. It.

Master and Servant — Injury
cant—Volenti Non Fit Injuria 
for Jury.]—In an action for coin]'u sit ion 
tor personal injuries caused by imgiig.n. 
the defendant who invokes tin» do-him- ,,| 
volenti non lit injuria must have a limliiig 
by the jury that the jierson injured volun
tarily incurred the risk, unless it »» plainly 
appears by the pluiutitt s evidence as •„ justi
fy the trial Judge in withdrawing ii from iIn
jury and dismissing the action. Judgment 
of the Court of Appeal, Mitchell v. Canada 
Foundry Co., 3 O. W. R. 907, in an action 
by the widow and children of a workman to 
recover damages for his death by the negli
gence of his employers, affirmed. < u/iu./u 
Foundry Co. V. Mitchell, 25 Occ. X 27 M5
8. C. R. 452.

Municipal Buildings Collapse of—
Injury to Workman—Liability of Employer* 
—Contraetors for Work- Liability of Muni
cipal Corporation—Employment of Architect 
—Independent Contractors.] — An employee 
was working on the inside of a municipal 
building w hen it collapsed by re won of in
sufficient truss rods placed therein owing to 
architect’s negligence :—Held, there was no 
liability on the part of the municipality, no 
evidence having lieen given to shew negligence 
on their part in employing tin architect. 
Hill v. Taylor, 5 O. W. It. 85. (), L. It.
043.

Navigable River - Flection of bridge 
—County coviKiration—Leaving sunken piles 
in river—Injury to ship—Conti i lai tory negli
gence—Conflicting evidence—Findings of trial 
Judge. McAuliffc v. Count./ of Welland, <i 
O. W. It. 819.

Platform out of Repair - Exhibition
Association — Injury to Licensee-Munici- 

j polity — Highway—Repair—Invitation.] - 
! The plaintiff purchased from nn exhibition 

association the privilege <>i selling refresh
ments under a certain building, during th'1 
holding of tin- exhibition on the ground* 

j leased from a city corporation for two months 
| in the year for the purpose of holding the ex

hibition. The city cor|>ov»tion covenanted to 
••■pair, bat the practice was for the associa

tion to repair and charge the repairs to the 
corporation. In walking across a plat form 
which was constructed between the building 
and th.- public sidewalk to give access Jo 
people reiiuiring refreshments the jdaintm 
put her foot into a hole in the platform, 
which was out of repair, and was injured:
I held, that she was not a less.-.* ot the !"«-• 
mises, luit a mere licensee : that she \vn* 
lawfully there upon the invitation of 'he as
sociation; that the association owed a duty
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to tU<- persons whom they induced to go there 
to keep the place in pro|ier repair ; that there 
was no liability on the city cori>oration, as 
ih v were not the occupiers of the grounds 
nud did not invite the plaintiff to go where 
sill' was hurt, and there was no highway to 
lie kept in repair by them, but that the as
sociation, who knew the place was out of 
repair and who had by their negligence 
, a used the accident, were liable. Marsh a II 
v Industrial Exhibition Association of To
ronto. 1*1 <kv. N. yKi. ;m. i o. !.. it. yv.), 
i* « ». !.. it. «2.

Playing Dangerous Game on High
way -Infant—Contributory negligence. Co
burn v. Hardwick, 1 O. XV. It. 733.

Promissory Note — A pent of Hank — 
S'cglret lo Take in Proper Form — Subsr- 
i/ui nt Material Alteration—Loss of Hemedy 
mi \ ote—Damage».] — The defendant, the 
plaintiffs' agent at n branch, accepted a pro
missory note, not expressed to be joint and 
several, as security for an advance, instead 
of a joint and several one. although exp-essly 
instructed to require the latter. Shortly 
afterwards he discovered the mistake, and. 
at the suggestion of one of the makers of 
the note, he inserted the words “jointly and 
severally,” on the understanding that the al
teration was to be initialled by all the makers. 
This, however, was not done, and, after con
sultation with the plaintiffs’ solicitor, the in
serted words were crossed out by the de
fendant. In the result the bank were held 
to have lost their remedy on the note on the 
ground of material alteration. The hank then 
brought this action against tin- defendant lor 
damages for negligence :—Held, Osler, .I.A.. 
dissenting, that the form of the note as taken 
was to all intents and purposes as valid as 
if made jointly and severally, and therefore 
in this regard only nominal damages could 
be recoverable. The defendant, also, was not 
liable in damages for the consequences of his 
subsequent acts. XX"hat lie did was done in 
good faith, and in ignorance of the legal eon- 
sequences. The defendant exercised reason
able care and diligence, in all the circum
stances of fhe case, and the mere fact that 
his judgment was mistaken, and his acts pre
judicial to the plaintiffs, was not enough to 
render him liable. Judgment of Meredith. 
V.J., awarding the plaintiffs nominal dam
ages with costs on the appropriate scale and 
a set-off of costs to the defendant, affirmed. 
Banque Provinciale da Canada \. Charbon- 
nrau. 23 Oce. N. 25(1. (1 O. !.. It. ::<12. 2 O. 
XV. It. 658.

Railways — Injury to Licensee—License 
—Master and Serrant — Damages — \etr 
'I rial.]—The plaintiff's son was given leave 
by a yard master of » lie defendants to learn 
in the railway yard the duties of car checker, 
witli th(* expectation that if lie became com- 
pe'ent he would he taken into the employ
ment of the defendants in that capacity, and 
ne was free to devote as much or as little 
time to acquiring the necessary knowledge 
as he saw fit. XVliile lie was in the railway 
yard a few days after this permission had 
been given, In* was killed by an engine of 
the defendants, which was running through 
lie railway yard without the hell being rung, 
though the rules of the defendants required 
IIin to be done :—Held, that the deceased 
was a licensee, and not n trespasser ; that the

defendants were bound to exercise reasonable 
care for his protection : and that the omis
sion to give tlie warning was negligence 
which made them liable in damages for his 
dentil. The Court, being of opinion, how
ever. lluit damages of $3,000 allowed by the 
jury Were excessive, ordered that there should 
he a new trial unless the plaintiff should 
consent to accept $1.500. Coilier v. Michi
gan Central It. IV. Co.. 1 Occ. X. 10, 27 A. 
It. 030.

Ship—Dangerous Condition------ Cause o\
Death—-Evidence—Onus of Proof.] — In an 
action to recover damages for death caused 
by alleged negligence, tin* onus is on the 
plaint iff to prove not only that the defendant 
was guilty of actionable negligence, but also, 
either directly or by reasonable inference, 
that smli negligence was the cause of tIn
dent h. XX"here, therefore, a man employed 
on tin- defendant's tug was drowned, ami it 
was shewn that wood had been piled upon 
iIn- tug's deck in such a way as to make it 
dangerous lo pass along the deck, but it was 
also shewn that there was a safe passage-way 
on a scow lashed to the tug. and there was 
no evidence whatever ns to the manner of the 
accident, the action was dismissed. Young 
v. Oiri n Sound Drnliji and Construction Co.. 
21 Occ. X. 15 27 A. R. 04l>.

Street Railway — Electric shock—Fall 
from car—1 lamages—Mental shock—Evidence 
—Infproper admission—Excessive damages— 
New Trial- Costs. Lewie \. Toronto it. W. 
Co.. (I O. XX'. R. 10211.

Street Railways — Accident to Person 
Crossing Track—Contributory Xegligencc — 
Jury—Trial—Fon.i of (Questions.] — XX'hen 
contributory negligence is set up in an action 
to recover damages for negligence, which is 
being tried before a jury, the plaintiff is en
titled to a clear and distinct finding upon the 
|N)int. In an action against a street rail
way company to recover damages, the jury, 
after finding in answer to questions that the 
defendants were guilty of negligence, in run
ning at too high a rate of speed, not properly 
sounding the gon;;. and not having the car 
under proper control, and that the plaintiff’s 
injury was caused by this negligence, said, 
in answer to ru rther questions, that the 
pi ntiff was guilty of contributory negligence 
in not using more caution in crossing the 
railway tracks :—Held, that this m wer was 
ambiguous and unsatisfactory, an- in view 
of tin- previous distinct answers, not fairly 
to he treated as a finding of contributory 
negligence, l’er Osler. J.A.—Instead of put
ting in such cases the question. “XX’as tlie 
plaintiff guilty of contributory negligence?” 
involving, as it does, both the fact and the 
law. il would be 'letter to ask. “Could the 
plaintiff by the exereise of reasonable care 
have avoided the injury?" and to provide for 
tlie case of an affirmative answer by the fur
ther question, “If so, in what respect do you 
think the plaintiff omitted to take reasonable 
care?" Brown v. Ijondon Street It. IV. Co., 
21 Occ. X. 3051. 2 O. L. R. 33.

Street Railways—Collision with ]’chirle 
—Motorman.]—The niotormau of an electric 
car is not necessarily guilty of negligence be
cause he does not at once stop the car at the 
first notice that a horse is being frightened 
either at the car or nt something else. All
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that can Ik* expected is that the motorman 
shall proceed carefully, and it is in each vase 
a question whether that has been done. Upon 
the facts of this case, the majority of the 
Court held that there was no evidence to 
justify a finding of negligence, and set aside 
a judgment in the plaintiff’s favour, ftobm- 
son v. Toronto It. IV. Co., 21 Oec. N. 370, 
2 O. L. K. 18.

Street Railways — Contributory negli
gence—Collision between electric car and an
other vehicle—Findings of jury—New trial. 
Liddiard v. Toronto R. IV. Co., 2 O. W. It. 
145. 3 O. XV. It. 852.

Trespasser — Licensee—Monter and Ser
vant—Liability of Master for Acta of Ser
vant—Course of Employment.]—A trespasser 
or bare licensee injured through negligence 
may maintain an action. The workmen of 
a contractor for tearing down portions of a 
building, in order to make alterations, turned 
on a water tap in a room where they were 
working, end neglected t<- turn n off, whereby 
goods in the store below were damaged by 
water :—Held, Davies and Nesbitt. J.J., dis
senting. that the act of the workmen was 
done in the course of their employment ; that 
it was negligent ; that their employer was 
liable ; and that the owner of the goods could 
recover damages, though he was in posses
sion merely as an overholding tenant who 
had not been ejected. Sievert v. Brookfield, 
20 Occ. N. 03, 30 S. C. R. 41)4.

Unsafe Premises — Accident to Visitor 
—Liability of Owner—Landlord and Tenant 
—Sub-letting without Leave—Damages—In
crease on Appeal—Costs. | — It is negligent 
for the owner of property to leave an un 
protected excavation in an*open passage lead*, 
ing from the street to the rear of his build
ings. and used by his tenants and those hav
ing business with them, and he is responsible 
in damages for an accident occurring in con
sequence of such unprotected excavation. The 
fact that the person injured was visiting her 
son. a sub-tenant, who had leased from a 
tenant notwithstanding a clause in the lease 
of the latter prohibiting sub-letting, does not 
affect the responsibility of the owner for 
negligence In permitting the passage to be in 
an unsafe condition. Where the award of 
damages and costs by the first Court appears 
to be inadequate and unjust, the Court of 
King’s Bench will, on appeal of the plaintiff, 
reform the judgment in this respect, and in
crease the award to a reasonable extent, and 
will, moreover, reform the judgment ns to 
costs ; e.g.. where a woman had her leg broken 
by falling into an unprotected excavation, 
and was crippled and incapacitated for work, 
and the first Court awarded only $50 dam
ages. without costs of plaintiff’s enquête, the 
appellate Court increased the indemnity to 
$200. with costs of suit. Vachon v. Durand. 
Q. R. 13 K. B. 372.

Unsafe Premises — Invitation — Un
guarded Hole in Floor — Absence of TFnnt- 
ing—Notice of Danger.] — The plaintiff, a 
contractor for constructing and repairing 
roofs, came to the defendants' premises on 
their invitation to examine the roof and give 
an estimate of the cost of certain repairs to 
it. There was a cupola on the roof, from 
which it could be examined. This cupola 
was reached by a ladder going up through 
a hole in the roof. It had two windows and

1164
was «vil light.,|. Th. 
hole in the floor of the cupola, which was 
there for the purpose of furnishing light to 
the floor below and was unguarded. Thu 
plaintiff in broad daylight ascended to the 
cupoln, accompanied by the defendants’ fore
man, for the purpose of examining th,. roof, 
and, after looking through one „f the win 
flows, be stepped backwards and fell through 
the last mentioned hole to the (lotir Mow 
and was injured :—Held, that there was uo 
evidence of negligence on defendants’ pan to 
go to a jury, and that the plaintiff wu< pro
perly nonsuited. Johnson v. Bamberg, 51 y. 
XV. Rep. 1043, followed. Inderniaur \. le
vies, L. R. 1 C. P. 274, distinguished. —Held, 
also, that, as the danger was obvious, there 
was no duty on the part of the defendants' 
foreman, although lie was present. t„ warn 
the plaintiff of it. Fonseca \. Lake of thr 
Woods Milling Co., 15 Man. L. It. 413. 1 XV. 
I* It. 553.

Vehicle Driven by Policeman -Injury
to Foot-passenger—Liability of Police Com
mise ioners.] — A constable in charge of a 
patrol waggon is not a servant of n board of 
commissioners of police const it ut.*d under «. 
481 of the Municipal Act. R. S. <> 1S!*7 e. 
223. as amended by 62 X'. c. 26. s. 28. so as 
to make them lianle for his negligence in 
performance of his duties, whereby a person 
walking in the street was knocked down and 
injured. Wintcrbottom v. London Police 
Commissioners. 21 Occ. X. 260, 431. 1 0. L. 
R. 549, 2 O. L. R. 105.

NEGOTIABLE INSTRUMENTS

Sec Bau s of Exchange and Promissory 
Notes.

NEW TRIAL

Absence of Material Witness—Taking
chances at trial. McLcllan v. Uovcy, 1 0, "
It. 215, 707.

Decree of Appellate Court Reason*
for Judgment.]—B.. a passenger on a railway 
train, was thrice assaulted by a fellow-passen
ger during the passage. The conductor was 
informed of the first assault immediately after 
it occurred, and also of the second, but took 
no steps to protect B. In an action against 
the railway company B. recovered damages 
assessed generally, for the injuries complained 
of. The verdict was maintained bv the Court 
of Appeal, but the Supreme Court of Canada 
ordered a new trial unless B. would consent 
to his damages being red tid'd (3-1 S. (. «• 
74). In the reasons given for the last men
tioned judgment it was held that damages 
could be recovered for the third assault only, 
hut the judgment as entered by the Registrar 
stated that the Court ordered the reversal or 
the judgment appealed from and a new tria 
unless the plaintiff accepted the reduced 
amount of damages. Such amount having nen 
refused, a new trial was had, on which »- 
again obtained a verdict, the damages being 
apportioned between the soeond and thin 
assault. On appeal to the Supreme < ourt oi 
Canada from the judgment of the Court ot
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Appeal maintaining this verdict :—Held, Tas
chereau, C.J.O., and Davies, J., dissenting, 
that, as the decree was in accordance with the 
judgment pronounced by the Court when the 
decision was given, and as it left the whole 
case open on the second trial, the jury were 
free to give damages for the second assault, 
a ml their verdict should not be disturbed. 
Plain v. Canadian Pacific If. W. Co., 25 Oec. 
X. pi? ; Canadian Pacific If. W. Co., v. IIlain, 
30 8. C. K. 15ft.

Discovery of Fresh Evidence | — The
circumstances under which a new trial will 
be grunted or refused on the ground of the dis
covery of fresh evidence, discussed, tic*smith 
v. Murphy, 1 Terr. L. R, 311.

Divisional Court Setting Aside Non
suit and Directing New Trial -Appeal— 
Evidence for jury—Negligent setting out fire. 
Pareau v. Canadian Pacific R. IV’. Co., 2 O. 
W. R. 872.

Findings of Jury—Contrary to Evidence 
—Co*/#.]—On the trial of an action for the 
delivery up and cancellation of an order given 
by the plaintiff in favour of the defendant D. 
upon the defendant S., as a means of avoiding 
a threatened arrest upon a charge of having 
been a participant in the blowing up of the de
fendants’ dam, the jury, in answer to several 
questions submitted to them, negatived the 
fact of plaintiff’s complicity in the offence 
charged, and upon their finding a verdict was 
entered for the plaintiff. There being strong 
evidence to shew that the plaintiff, although 
not an actual participator in the offence 
charged, was conspiring with, and aiding and 
abetting, those by whom the dam was blown 
up; that he received sums of money from 
people in the neighbotirhoo! which was used 
for the purchase of dynamite, to be used in 
blowing up the dam ; and that, although not 
actually present at the time, he was in the 
vicinity, and knew nil about the intentions of 
those by whom the act was committed :—Held, 
that the findings must be set aside, with costs 
to be paid by the plaintiff, and a new trial 
ordered. Moore v. Dickie. 33 X. S. Heps. 
375.

Ground for—Defence not Availed of.]— 
If the defendant on the trial of a cause 
neglects to avail himself of a defence of which 
he was apprised, and which he could have then 
made if he had wished, it is not open to him 
to move for a new trial in order to make such 
defence. Kennedy Island Mill Co. v. .1/c- 
Inerney, 30 N. It. Reps. 012.

Jurisdiction — Objection not Taken ai 
Trial.]—Effect was given to an objection to 
the Judge's charge not taken at tile trial, and 
a new trial ordered, hut without costs. Wason 
v. Iiouplas. 21 Occ. X. 521. 1 O. W. R. 552.

Jury—Verdict—Setting Aside—Powers of 
Court in llano—.Yousuit.]—Where the Court 
in bnne set aside the verdict of the jury in 
favour of the plaintiffs : — Held, that the 
Court could not. under any of the Rules in 
the King's Bench Act, 58 & 51* V. c. 6. dismiss 
the notion or enter a nonsuit or verdict for 
defendants in the face of the verdict of the 
jury. Rules 039, 040. and 042 discussed. 
Connecticut Mutual. &c.. Co. v. Moore. 0 App. 
t ns. 044, and British Columbia Tow ing. &c.. 
Co. v. Sewell, ft S. C. R. 527. followed. New- 
trial ordered without costs of former trial.

Costs of the application to be costs in the 
1 cause to the defendants in any event. David

son v. Stuart, 14 Man. L. R. 74.

Motion for— Misconduct of Jurors—Con- 
, t radie tor y Affidavits — Oral Examination be- 
I fore Court.]—Where one of the grounds in 
! support of a motion for a new trial was that 

some of the jury had been tampered with, and 
the charge included the defendant’s attorney, 
an officer of the Court, and a number of 
affidavits very contradictory and of an entirely 
irreconcilable nature were read, under the 

; special circumstances of the case an order was 
i made that the deponents should appear before 
I the Court to he examined viva voce touching 
: the matters in question. Wood v. Le Blanc.
| 30 X. B. Reps. 47.

Motion tor—Notice of—Amendment—Ap
peal— Improper Admission of Evidence — 
Absence of Objection at Trial—Perverse Ver
dict.] ■— Au amendment was allowed to a 
notice of appeal so as to ask expressly for a 
new trial, but only on the grounds stated in 
the notice of appeal. An amendment so ns 
to set up the ground, not stated in the 
notice, of the improper admission of evidence 
taken on commission was refused, ns it did 
not appear from the Judge’s notes that objec
tion was made at the trial, though the com
missioner had noted the objection. A new 
trial on the ground that the verdict was per
verse was refused. Edmonton v. Thompson, 1 
Terr. L. R. 342.

Motion for—Practice—Service of Notice 
' on Judge.]—See Lang v. Brown, 34 X. B. 

Reps. 492.

Order Directing—Appeal from — New 
! trial pending appeal—No application to stay 
; — Judgment. Webb v. Canadian General 
| Electric Co., 2 O. W. R. 322, 805, 1113.

Restricting to Particular Issues —
Jury. | — The jury brought in findings upon 
which the trial Judge was unable to enter 
judgment for either party. The plaintiff asked 
for a new trial on some of the issues not dis
posed of by the jury : the defendant on nil 
the issues :—Held, that there must be a new 
trial on all the issues. This was not a proper 
case for limiting the new trial, as the jury- 
might give answers on the issues not disposed 
of which might be inconsistent with the find
ings of the former jury. Irvine v. Parker. 
24 Occ. X. 138.

Staying Proceedings — Appeal to Su
preme Court of Canada — Special Circum
stance».]—The Court has power, in its dis
cretion. to stay the second trial of an actiou 
pending an appeal to the Supreme Court of 
Canada from the order directing a second 
trial, but the discretion should only be exer
cised where special circumstances are shewn 
by the applicant. No special circumstances 
being shewn, the decisions of the Master in 
Chambers. 7 O. L. R. 180, 24 Occ. N. 134, 3 
O. W. R. 312, and of a Judge on appeal, re
fusing to stay the trial of these actions, were 
affirmed. Hockley v. Grand Trunk R. W. Co., 
Davis v. Grand Trunk R. W. Co., 24 Occ X. 
311, 7 O. L. R. 658, 3 O. W. R. 003.

Surprise — Affidavits — Loss of cattle — 
Bailment—Cause of disease not assigned in
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pleading ur preliminary examination. IVu- 
Lenagnan v. 11 ood (Mull.;, 1 W. L. It. 422, 
25 Occ. N. IV.

NEWSPAPER.

Sen Contempt ok Court—Defamation.

NEXT FRIEND.

set Cost#—Hi suanu and Wife—Infant.

NEXT OF KIN.

See Will.

NOLLE PROSEQUI.

See Costs.

NONFEASANCE.

Sir Municipal ( 'obturations.

NONREPAIR.

See Way.

NONSUIT.

s-e Cover»—Dfamation — Malicious I'm- 
< kdvrk — Medicine and Kvwikky — 
Municipal ('okporationk—Neulkiencb 
—Pleaihno—Tbuhts and Tiustefh.

NORTH-WEST MOUNTED POLICE.

Constable — Uiteharge — lf< vocation —— 
Authority of Superintendent — Detertion — 
Trial _ by tt/firm of Forte — Jurisdiction — 
Prohibition.]-—A constable in tin1 North-Went 
Mounted Police, whose term of service would 
expire in six days, applied to the superinten
dent commanding the post for six days’ leave 
of absence. IV HU|>eriniendeiit approved of 
the application, and ap|n>iut••<I ,, Isiard to 
verify and record the service of the constable, 
who delivered up his kit and signed a receipt 
in which it was stated that he hud been settled 
with to the end of his term of service. The 
board made a favourable re|wrt, post-dating 
it six days, to the ordinary form of which 
were added the words, under the head of 
“ Remarks of Hoard and Commissioner:" 
“ term of service having expired h« is dis
charged." Tlie pass for the six days' leave 
of absence was issued but not delivered to the 
constable, and a cheque for the balance of his
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pay was being prepared, when the sup lllJt,.n.
•lent revoked the pus* and ordered h....... .
stable to be notitied that bis pass hud i 
revoked, the board's re|s>rt cancelled. „u.l u,. 
issue of the cheque for the balance of hi* pay 
refused; and lie was orders I to continu. . 
duty for the remaining six days of hi- i, , 
of service. The constable refused to oi.. , . 
order to continue ou duty, and absent***; hm, 
self from his quarters and duty, i.-m.iii, n- 
absent without further leave, l'n-veedm^ ■'.** 
his arrest ami trial under s. IN of the Mouut-i 
Police Act, 1SSM. lieing alsmt iu l„ ik, 
a summons for a writ of prohibition was tulo-a 
out :—Held, that the |ias- was revocable 
That the su|»eriuteudem had nuthont\ to vuu 
cel proctHHlinga of the Uiard. and that Midi 
pass and proceedings having lieen *■ m* . 'l*< 
the constable was still a member of the fur 
—Held. also, that, as the officers mentioned it 
s. 18 of the Mounted Police Act, 1NW. hat 
jurisdiction to trv a constable ou u charge of 
desertion, and it had not been established that 
they were disqualified by interest ir bias, 
the writ of prohibition should not have Iwti 
granted. In re Aettleahip. 4 Terr. !.. U. 14n.

NOTARY.

Affidavit — Foreign Country. \- Seeing 
that the notary public mentioned in art. tin, 
C. I*., refers to a iitoarv public in England, 
an affidavit sworn before u notary public m 
a fore gu country, not in England, cannot lie 
used in the Courts of guehec. and will Is 
rejected on motion. Ltutrendeau v. Muntlord 
7 g. I'. R. 37.

Authentic Acts -Signature* f'owmi 
t tonal Il y pot ha . |—Notaries are appointed to 
take all the acts to which parties *iuglv »r 
wish to give authenticity, and therefore they 
must lie present during the whole >f the 
execution of the Act. 2. An act which is not 
signed in the presence of a notary, >r the 
signature to which is not aeknowl.-dged before 
him, is not an authentic act, and has not tie* 
effect of creating a conventional hypothec. 
Léveillé v. haunt;. 4 g. 1*. It. 358.

Partnership Inrettnient of l/micy—.l/u 
appropriation—Liability of Partner. ] — The 
members of a firm of notaries, practising »s 
such in partnership, hut also, by their sign, 
business cards, and advertisements, holding 
themselves out as real estate, insurance, and 
investment agents, are jointly and severally 
liable in respect of their transactions and 
joint and several liability exists to account f**i 
a sum of money which was intrusted to «ne 
member of the linn for investment, and. when 
repaid by the debtor, was not returned to the 
owner thereof. Huron v. Arehanihault. (J. It. 
Ill 8. ('. 1.

Witness — Prod net ion of Draft /><’«-./ 
Coat».]—A notary when called as a witness 
may lie ordered to produce for inspection e 
draft of an instrument prepared by him. m 
cannot exact, iu advance, payment of 
due him for the preparation of such dratt. 
Sorignet v. Henry. 5 g. 1*. It. f>5.

See Bill» of Exchanoe am> 1'bom is soar 
Not»»—Chops in Action. Assignment of 
Courts—Deep—Distribution ok Estate»— 
Evidence—Oaths.

NOTARY.
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NOTICE.

Sa Attac hment of Debts—Bankruptcy 
and Insolvency — Company — Copy- 
muiiT—Chown — Execution — Indain 
Lands—I nsubance—Land Titles Act 
—Lien—Liquou License Act—Mali i 
nous Prosecution —Mastbb and Seif
VANT—MORTGAGE—MUNICIPAL ( 'OBPOHA- 
TION 8—M U N ICI PAL K LECTIO NS — PAUPEB 
— PbINCIPAL AND AUEXT — REGISTRY 
Laws—Tbial—Tin sts and Trustees.

NOTICE OF ACCIDENT.

Set- Master and Servant—Way.

NOTICE OF ACTION.

Bailiff—Sale of Goods under Execution— 
Public Officer—Act of Omission.]—A bailiff 
in selling goods seized under an execution, is 
fulfilling public functions, and if lie is sued 
for damages for what lie lias done in these 
circumstance», he has a right to the notice 
mentioned in art. 88. ('. I*. C. 2. A public 
officer has a right to this notice as well when 
lie is sued for an net of omission as for an 
net of commission. Dion v. Diehard. Q. It.
23 S. c. 403.

Churchwarden Public Officer — .I/o ary 
Illegally Spent — Da manes.] — In this action 
tin- respondent was a churchwarden, ami. 
therefore, a public officer within the meaning 
of art. 88, C. P. 2. The action, although it 
claimed from the respondent the repayment of 
certain sums which lie had illegally spent in 
his capacity of churchwarden, was in fact an 
action for damages, and. therefore, the respon
dent laid n right to the notice required by 
art. 88 V. P. Default of notice rendered the 
action premature, Brlanyer v. Mercier, (J. 
It. 12 K. R. 428.

Defamation —Nummary Dismissal of Ac
tion.]—There were several defendants to the 
action, and different causes of action were 
alleged. As against one defendant, a com
pany. the allegation was that it had mali
ciously published and circulated a printed 
newspaper containing statements describing 
tie* goods manufactured by the plaintiffs ns 
inferior, etc. A Judge in Chambers consider
ed that the action as against the company was 
for libel, and dismissed it summarily because 
the notice of action required by s. ’(» (2) of 
K. S. 0. 18117 c. 08 was not given. A Divi
sional Court reversed this order, thinking it 
better to have the whole case disposed of at j 
the trial, and allowed the plaintiffs to amend I 
if they desired and the defendants to plead ; 
the want of notice. Gurney Foundry Co. v. 
hmmrtt, 7 O. !.. K. 004, 3 O. W. It. 382. 554.

Dominion Constable—Provincial Gov
ernment Detective—Mdice—Public Officer.] — 
A Government detective in the province of 
Vfuebec, apiHfinted to that office under an 
order in council, who is at the same time a 
Dominion constable. having jurisdiction 
throughout the whole of Canada, is a public

i officer, and has a right to the month's notice 
I mentioned in art. 88, C. P., of an action 
I against him for damages on account of some

thing done by him in the exercise of his pub- 
I lie functions, unless it be alleged and proved 

that In* bus acted maliciously and in bad 
faith. MvDonad v. MeCaskill, 5 (j. P. It. 266.

False Imprisonment —Peact Officer — 
Honest Belief.]—in an action for taise im
prisonment the defendant, acting as a pence 
officer under tin* Criminal Code, is entitled 
to notice of action under s. il7ti, if In- hon
estly believed the plaintiff hud committed u 
felony. The bona tides of tin- defendant’s be
lief is a question of fact, and must be sub
mitted to the jury, if any facts exist which 
could give rise to an honest belief. The rea
sonableness of tin* belief is not material. 
White v. Hamm, 31 i X. B. Heps. 237.

Malicious Arrest — Municipal Officers.] 
—An action for damages for unlawfully en- 

I luring a man's house and maliciously arrest
ing him, brought against a municipality 

I and its constables, must be preceded by notice 
; "f action to the latter. Milton v. Municipal

ity of Coté St. Paul, I» (j. P. It. 407.

Police Officer False Arrest.]—A indice 
| officer, sued foe false arrest, is entitled to 
I the notice of action prescribed by art. 88.

C. I’., where he made the arrest under iu- 
! struct ions. Lefebvre v. Village of Verdun. 6 

Q. P. It. 437.

School Commissioner—Publie Officer, j 
■—A school commissioner is u public officer, 
who has n right to notice of action under 
art. 88. I’., and tie* absence of such

j notice is fatal to an action against him. 
Carrière v. Jobin, 5 Q. P. R. 305.

Street Railway Company — Statute— j Condition Precedent.] — The obligation im- 
I posed upon creditors of tin* Montreal Street 

Railway Company to give notice of action, 
as required by the charter of the company, 
is not a prejudicial obligation suspending 
only the right of action of a plaintiff : but 
it is an obligation prejudicial to the right 
of action Itself, and a creditor cannot begin 

J an action for damages without having given 
! such a notice. Bourguignon v. Montreal

■ \\ < , I ]■ I; J B
j Sec Costs—Malicious Prosecution—Mas

ter and Servant.

NOTICE OF APPEAL.

see Appeal—Parliamentary Elections.

NOTICE OF APPEARANCE.

See Appearance.

NOTICE OF ASSIGNMENT.

See Chose in Action. Assignment of.



NOTICE OF CONTESTATION.

See Opposition.

NOTICE OF CROSS-APPEAL.

See Prixt Council.

NOTICE OF DEFENCE.

See Pleading.

NOTICE OF DEPOSIT.

See Pleading.

NOTICE OF DISHONOUR.

See Bills of Exchange and Pbomissoky

NOTICE OF COMPLAINT.

■Sit I'AHUAMENTAKY EUCCTIONS.

NOTICE OF INSCRIPTION.
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NOTICE OF INJURY.

Sec Masteb and Servant—Way.

Time for—Demand of Abandonment — 
Conleatation.]—The time for giving notice 
of inscription for hearing upon the merit* 
of a contestation of a demand for an aban
donment. is regulated by art. 34, C. P. he- 
may v. Pariaeeu, 5 Q. P. R. 427.

NOTICE OF MOTION.

Leave to Serve Short Notice.] —
Where a party applies for special leave to j 
serve *hort notice of motion, he must dis
tinctly state to the Court that the notice ap
plied for i* short : and the Ham» fact must j 
distinctly appear on the face of the notice 
served on the other party. Canadian Pacifb 
P. W. Co. v. Vancouver. Weatminatrr. and 
Yukon R. W. Co., 24 Occ. N. 101. 10 B. <\ 
R. 228.

not comply with the statute. Time win, given 
to print the notice. Wilmot v. .Uu<
30 N. B. Reps. 327.

See Bankruptcy and Insolvency — l'ut-
KMPTION.

NOTICE OF PAYMENT INTO COUBT.

See Pleading.

NOTICE OF PROTEST.

See Bills or Exchange and Promissory
Notes.

NOTICE OF RETURN

See Opposition.

NOTICE OF SALE.
Sec Opposition.

NOTICE OF TRIAL.
See Trial.

NOTICE TO PROCEED.
See Certiorari.

NOTICE TO PRODUCE.
See Evidence.

NOTICE TO QUIT.
See Landlord and Tenant.

NOTICE TO SURETY
Sec Principal and Surety.

NOVATION.
See Chose in Action. Assignment of 

Contract—Sale of Goods.

NUISANCE.Statutory Requirements Typetcritten ;
Notice.]—The Court refused to hear a mo- , _ . i
tion where the applicant had not complied Construction of Artificial Jfonas— 
with (Mi V. c. 24. s. 806 (N.B.), by printing jury to neighbour's property—Evidence m 
bis notice of motion, which was more than 5 damage. Rupert v. Staley, loo, - u- ’ • 
folios in length. A type-written notice does 153.
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Construction of Road—Flooding neigh

bouring laud — Damages — Injunction — 
Scale of coats—Municipal corporation. Tay
lor v. Township of Collingwood, 3 O. W. R. 
m 553.

Damages—Refusal to Accept Conditional 
Renunciation — Costs on Appeal to Court 
Below — Costs of Enquête—Statutory Powers 
—Negligence.) — In an action for $15,000 
damages occasioned by a nuisance" to neigh
bouring proiierty, the plaintiff recovered 
$.'{,000, assessed en bloc by the trial Court, 
without distinguishing between special dam
ages suffered up to the date of action and 
damages claimed for permanent depreciation 
of the property. Before any appeal was in
stituted. the plaintiff filed a written offer 
to accept a reduction of $2,500. persisting 
merely in $410 for special damages to date 
of action, with costs, and reserving the right 
to claim all subsequent damages, including 
damages for permanent depreciation, but with
out admitting that the damages suffered up 
to the time of the action did not exceed the 
whole amount actually recovered. This offer 
was refused by the defendants, as it did not 
affect the costs and contained reservations, 
and an appeal was taken by them, on which 
the Court of King's Bench, in allowing the 
appeal, reduced the amount of the judgment 
to $410, reserved to the plaintiff the right 
of action for subsequent special damages and 
•lainages for permanent depreciation, and gave 
full costs against the appellants, ou the 
ground that they should have accepted the 
renunciation filed :—Held, Davies, J., dissent
ing. that the Court of King's Bench erred in 
holding that the defendants hud no right to 
reject the conditional renunciation and in 
giving costs against the appellants ; that the 
action should be dismissed as to the $2,55)0 
with costs, and the reservation as to further 
action for depreciation disallowed ; but that 
the judgment for $410 with costs as in an 
action of that class, with the reservation ns 
to temporary damages accruing since the ac
tion. should be affirmed. As the costs at the 
eu<iu6te were considerably increased on 
account of the large amount of damages 
claimed, it was deemed advisable, in the cir
cumstances, to order that each party should 
pay their own costs thus incurred :—Held, 
bIbo. that, although the nuisance complained 
of was caused by the defendants acting un
der rights secured to them by special statute, 
yet, as there was negligence found against 
them with evidence sufficient to support that 
finding, the maxim sic utere tuo ut alienum 
tiuu la-das applied, and that the powers grant
ed by their special charter did not excuse them 
from liability. Canadian Pacific R. W. Co. 
v- Roy, [35*02] A. C. 220. referred to. 
Montreal Water aiul Power Co. v. Davie, 
25 Occ. N. 5, 35 8. C. R. 255.

Ditch Overflowing Lands — Municipal 
corporation — Injunction—Damages. Wool- 
nrd v. Corporation of Burnaby, (B.C.), 2 
W. L R. 402.

Drain - Discharge of Hot Water and 
Steam into—Liability.]—The defendants con
nected a drain leading from their premises 

n private drain constructed by the plain
tiff. Hot water and steam, originating on 
the defendants’ premises and passing into 

drain, flowed back through the plnin- 
rii . drain, and overflowed his cellar, and 
hlled his house with steam :—Held, following

j Fuller v._Pearson, 23 N. S. Reps. 263, 21 8.
C. R. 337, that the defendants were responsi- 

! ble in damages. Andrews v. Cape Breton 
I Electric Co., 37 X. 8. Reps. 105.

Electric Light. Company — Works — 
Vibration — Injury to Adjoining Property— 
Injunction—Damages — Powers of Company 

j —Alienation of Land — Private Act of In- 
! corporation.]—Judgment of Street, J., 2 O. 

L. R. 240, 21 Occ. X. 440, affirmed. Hop- 
kin v. Hamilton Electric Light and Cataract 
Power Co., 22 Occ. X. 284, 4 O. L. R. 258, 
1 O. W. R. 486.

Electric Power Company Authoriza
tion by Legislature—Injury to Neighbouring 
Properties — Vibration.] — The fact that a 

| company has been authorized by the legis- 
j lature to carry ou a certain manufacture 
| does not render it free from the legal obli

gation to repair the injury which the carr.v- 
| ing on causes to the neighbouring properties.

Canadian Pacific R. W. Co. v. Roy, Q. It. 
| 5* Q. B. 551, followed. 2. When the carrying 
• on of a manufacture, even in a manufactur- 
| ing centre, causes to the neighbouring proper- 

mjm-y which goes beyond the ordln- 
I ary disadvantages of the neighbourhood—for 
| example, by the vibration caused by powerful 

machines and by the smoke charged with soot 
i which escapes from the furnaces—the per- 
! son carrying on such manufacture is bound to 

make compensation (for the injury. Mon- 
I treat Street R. IF. Co. v. G'areou, 21 Occ. X.
I 128, y. II. 1U K. B. 417.

Electric Power Company—Erection of 
Power House—Injury to Land Adjoining —

I Vibration — Injunction—Damages.] — An 
| electric power company by the working of 
] their engines caused so much vibration in the 
! land adjoining that on which the pnintiff's 

house was built as to render it at times 
I almost uninhabitable, though no actual struc- 
j tural injury was shewu to have taken place. 

The company was incorporated under the 
Ontario Companies Act. for the purpose of 
manufacturing, etc., electric power, and to 

' purchase and hold lands to be used in the 
I business, with authority under R. 8. O. <•.
| 200, s. 3, to construct, maintain, complete, 

and operate works for the production, etc., 
of electricity. But the company had no com
pulsory power io ink.- lands: and no oppor
tunity had been afforded the plaintiff, ns 
there would have been in such case, of ob
jecting to the location of their works, etc. 
Moreover, the company were under no com
pulsion to exercise their powers, nor was 

i any compensation provided, under the statutes 
relating to them, for any injury done by such 
exercise :—Held, that the company were en
titled only to exercise their powers in such 
a way as not to create a nuisance, and the 
plaintiff was entitled to an injunction and a 
reference ns to damages. 2. Although the 
defendants had by their private Act incor
porated therein certain sections of the On
tario Railway Act. relating to expropriation, 
they were not entitled to protection, because 
no map or book of reference had been de
posited. Hopkin v. Hamilton Electric Light 
and Cataract Power Co., 21 Occ. N. 440, 2 
O. L. R. 240.

Electric Railway —- Vibration, Smoke, 
and Noise—Injury to Adjoining Property —

' Evidence—Assessment of Damages—Reversal
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un Qneationt of l'uct — Appeal.] — Not with- , 
Mantling the privileges conferred U|H>n an elec
tric utn*et railway company for the <iouatruc
tion ami o|»eration of uu electric tramway upon 
the public tlimroughfare* of a city by its Act 
of incorporation, the comimny is responsible 
in damages to the owners of property ad
joining its power house for any structural 
injuries caused by the vibrations produced by 
its machinery and the diminution of rentals 
and value thereby occasioned. Urysdale v. , 
Hugas. 20 8. It. 20, followed. In an ac
tion by the owner of adjoining projierty for 
damages thus caused, the evidence was <•on- 
trad ictory. and the Courts Mow gave effect 
to the testimony of scientific witnesses in pre
ference to that of |»ersous acquaint -d with the 
i.H-ality : — Held. Taschereau. J.. dissenting, 
that, notwithstanding the concurrent findings 
of the Courts below, as the witnesses were 
equally credible, the evidence of those who 
spoke front Iiersonnl knowledge of the facts 
ought to have tieen i-referml to that of per
son* giving opinions based merely upon scien
tific observations, lu reversing the judgment 
ap|ieabsl from the Supreme Court deemed 
it expedient, in the interest ot both parties, 
to assess damages, once for all. at an amount 
deem,*d sufficient to indemnify the plaintiff 
for all injuries, oast, present, and future, re
sulting from the nuisance complained of, 
should she elect to accept the amount so es
timated in full satisfaction thereof ; otherwise 
the record to be transmitted to the trial Court 
to have the amount of damages determined. 
tiareau v. Montreal Street It. IV. Co.. 22 Ooc. 
N. 4, ill S. C. It. 4ti3.

Erection of Building Obntnietion of 
l ow—Enforcement of Eire Hy-lair — ln- 
juaction.J—The plaintiff by injunction sought 
to prevent i he completion of a warehouse 
which ihe defendant was erecting on ground 
leasts! by him from a railway company, be
ing part of their right of way adjoining the 
lawn of a property owned and occupied by 
the plaintiff as a dwelling in the city of 
Winning. On the other side of the right 
of way was a atrip of land, owned by the 
defendant, sloping down to the Red "river. 
The warehouse was situated directly lietween 
the plaintiff's house and the river and would 
obstruct the plaintiff's view of the river. 
It was being constructed of wood in contra
vention of the fire limit by-law of the city:— 
Held, that the plaintiff had no right to the 
unobstructed view of the river. 2. That the 
plaintiff had no right to enforce the fire limit 
by-law by injunction, as it was a by-law pass
ed for the protection of the general public 
and providing for a penalty in case of its in
fringement. and there was no evidence to 
shew that tlie risk of fire to the plaintiff's 
property would Is- specially increased by the 
construction of the warehouse. Atkinson v. 
Newcastle. 2 Ex. I > 441. followed. The 
plaintiff further urged that the construction 
and intended use of the warehouse would 
create a nuisance to her which she was en
titled to have prevented by an injunction, 
and gave some evidence os to the us,* by 
tramps and others of the vacant ground on 
the side of the warehouse next her property, 
causing unpleasant smells, but it was not 
shewn that the defendant was lessee or oc
cupant of that vacant ground :—Held, that 
there was not sufficient evidence to entitle 
the plaintiff to an injunction on the ground 
of nuisance. Meltean v. Wyllic, 22 Occ. N. 
270. 14 Man. L. R. J35.

Factory Veighbourùig ttffi,< |n/ 
fioa of /light*. |—A person who rein- m 
office in a building near an industrial •*'..! 
lishmeut must bear the inconvenient w!,n li 
results from the normal exercise of th, 
dustry. especially w hen the estab 
isted and carried on its industry in tie *»m- 
manner More the construction of ih. i, . 
iug in which such person lias rented ni 
lice. Jone* v. McCleary Mfg. Co.. O It 1*
8. C. 130.

Factory Xuxiou* Odour* Uuniiipul Ity- 
late—Eftra-territorial Eure• Uunieipal < -, 
porutiou—lliyht to Compel Abatement, i f 
by-law of a mu.iicipal corporation imposing 
a jienalty for seudiug out smoke and imxiou 
i « lours, lias no force outside of the limits „f 
the muuicipality. and such js-ualty cannot In- 
enforced against a pen n 
fact tiring business in an adjoining mutiivi 
pality : but. in the present case, the plaintiff-
under s. 34 of their charter, fit* \ .......
Itj), had a right of action to "prohibit" 
(faire cesser» any person from allowing 
emanations of smoke or unwlndesoin- odour.» 
even w lieu the establishments objected to wen- 
in adjacent municipalities, if such rauuici- 
polities refused or neglected to abate tin- nul» 
ances. Town of St. Caul v. Cook, i). It. 2.’ 
S. C. 45*8.

Factory — Slaughler-houar - Injury tu 
Seighhour».1 — The plaintiff purchased 
house iii the neighbourhood of a tannery 
which had been carried ou for many vmr- 
by the defendants' predecessors and himself 
The locality was also largely occupied by othe; 
manufacturing establishments. The plaintiff 
alleged damage by the smoke, smell, ami 
moisture emanating from the defendants' tan 
nery. The odour was not proved to Ik- tin 
sanitary. Other residents in the immédiat* 
neighbourhood testified that they did not Kwl 
the smoke or smell specially >bj« tionabl* 
It also appeared that tin- plaintiff had n»1*! 
his own property for years ns n slaughter 
house :—Held, following C'nrpenlii-r v. Ville 
de Maisonneuve. Q. II. 11 S. 242. thaï 
neighbours are obliged to endure the reason
able inconveniences which result from neigh 
bourhood. These inconveniences vary in kind 
and in extent according to the circumstance» 
of place, and quality of the population, and 
must be reduced by tin* can- and prudence of 
neighbours to the lowest possible limit : bin 
under the circumstances above stated tin- 
limit had not been exceeded in the presen* 
case, especially in view of the facts that 
the locality was largely occupied by manu
facturing industries, that the defendants’ oc
cupancy preceded that of tin* plaintiff, mi*I 
that the plaintiff had used his own premise» 
aa a slaughter house. 1 'u u oi 
It. 22 8. V. 403.

Factory- Smoke. Vibration, anil Voie 
flight* of Seighhour*—Operation of ll'nrl*- 
Autliorization by Statute—Damage*.] - Tin 
defendants operati-d a system of waterworks 
for the supply of water to several munici
palities, including the town of Westmoum 
In this town, iu a neighbourhood entirely 
residential, it constructed a pumping plant. 
ojM-rated first by steam, and later by electri
city. The plaintiff, proprietor and occupant 
of an adjoining property for many years 
liefore the construction of the defendants 
works, complained of th<- smoke, vibration, 
and noised caused thereby, more especially
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of vibration null mise since tbe mut allât ion 
of an electric motor plaot :—Held, that the 
fact that the defendants were authorized by 
their charter to carry on the business of sup- 
],lying water and to use steam and elect ri- 
. iiy for such purpose, did not exempt them 
mini the legal oliligation of indemnifying 
i,. labouring proprietors for the dumage oc- 
i a stoned by the operation of their works. 2. 
The defendants being free to select the site 
for their works, the principle laid down by 
tbe Privy Council in Canadian Pacific It. W. 
Cu Roy, 119(121 A. 220, with respect 
to damage mused by sparks from locomotive*, 
did not apply, ami defendants were responsi
ble for damage caused to neighlsuirs just as 
any manufacturing firm incorisirated by let
ters iaiteiit would be responsible. 3. IVr- 
luaneiit damage. cause<l by depreciation of 
value of property, as well us damage already 
suffered, limy awarded in such case. Mon
treal Street R. W. Co. v. tiari'Hii. <j. It. 
Kl K. R. 417, followed. Dane y. Aluni rial 
Water and Potrer Co., IJ. It. 23 S. C. 141.

Fouling Watercourses - IHtch con
structed to carry refuse from factory—Lia
bility of municipality — Trespass — Local 
board of health. Ifonoran \. 'hnrnship of 
Loekid, ô O. W. K. 222, 785.

Highway Non-repair — Indictment — 
Abatement—Costs. Hex v. Hural .Municipal
ity af Portage lu Prairie i Man.I. 2 W. L. 
It. 141.

Highway -- Non-repair — Remedy — 8pe- 
- iul damage to land owner—Action — Claim 
for damages—Mandamus—Remedy by indict- 
invut—Costs. Xobh v. Hural .Municipality 
uf lurth' .Mountain (Man.), 2 W. L. It. 144.

House Drains Domnin to Scighbour't 
Premium.]—The plaint ill and defendants were 
owners of adjoining buildings. The drains 
from Iwtli ran to a street, wliere they en
tered n Imix drain constructed by the town. 
The defendants allowed hot water and steam 
to puss into thei. drain. The hot water and 
steam di.1 not pass away, but flowed back in
to the plaintiff's cellar, and the plaintiff sued 
for damages thereby caused. The defendants 
set up that the damage was caused by a 
stoppage in the public drain:—Held, follow
ing Puller v. Pearson, 23 N. It. Reps. 2t$3, 
21 S. C. It. 337, ami Humphreys v. Cousins. 
!.. It. 2 C. P. 238», that the plaintiff was en
titled to recover. A admen v. Cdpt Breton 
Electric Co., 24 Oec. X. 237.

Injury to Farm by Sewage Munici 
iml Corporation—Fouling Sutural Stream— 
Ihtmogen.]—The defendants, a municipal cor- 
1 «oration, were held liable to the plaintiffs 
for damages sustained i\v reason of sewage 
matter brought upon the plaintiffs* land by 
u creek which received the outflow from a 
sewage farm operated by the défendants, and 
also for anthrax germs brought upon the 
plaintiffs* land by reason <»f the defendants* 
sewage system. The defendants, though 
authorized by the Municipal Act to undertake 
and carry out the works, were not authorised 
to do so in such a way as to eause a nuis
ance or to injure other jiersons. Having 
given leave to the tanneries from which the 
anthrax germs came to connect with their 
system of sewers, the defendants were respon
sible for the result. Although they had for
bidden tin- throwing of tbe refuse from which

the germs were believed to come, into the 
sewer, they were not relieved from liability, 
because they had the power, and had not 
exercised it. of enforcing the prohibition by 
stopping the connection. The elements of 
damage in such a east- were considered, and 
damages were assessed for the loss of an 
animal which died from anthrax, for the 
value of lands rendered worthless by anthrax, 
and lute-est thereon, for permanent impair
ment of the value of other lands, for the value 
of additional fencing to keep cattle from the 
infected water, for loss of pasture, and for 

I pollution of the air in and about a dwelling- 
house. The acts of the defendants having 

; had the natural effect of giving rise to an 
■ apprehension which had destroyed the value 
: of the plaintiffs’ property, the defendants 

were held liable to make the loss good. Weber 
v. Toirn of Berlin. 21 Occ. X. 371. S O. L. 
R. »tt, 3 O. W. It. 812.

Interim Injunction -Application before. 
ll’rit of Summons Issued — Machinery — 
Suite and Vibration—Statutory Duly.]—The 

! respondents installed an electric pump, in 
a Imilding belonging to them in u strictly 

: residential neighbourhood, for the purpose oi 
| supplementing their plant for pumping water 
> to the high level reservoir of the city. The 
i operation uf this electric pump produced 
j noise and vibration, which affected the health 
! and comfort of the petitioner's family and 
; rendered his residence unfit for private occu- 
| pillion. It appeared that prior to the in

stallation of the electric pump, the work of 
pumping water to the high level reservoir was 
done wholly by steam pumps without noise 
or vibration, whereas the operation of the 
electric pump caused Iwitli noise and vibra
tion over a wide neighbourhood. It also 
appeared that, from motives of economy, the 
electric pump was to be used during the 
night time. An interlocutory Injunction was 
prayed for:—Held, that the existence of a 
writ of summons is not essential to the pro
curement of an interlocutory order of in
junction. Hart v. Rainville, (J. R. 15 S.
17. followed. 2. Whether the electric pump 
had been accepted by the respondents from the 
manufacturer or not. could not affect the 
petitioner's rights. 3. A nuisance, whether 
public or private, is, speaking generally, cause 
for au injunction. Rut with respect to a 
private nuisance, the petitioner for redress 
must suffer some special, direct, substantial, 
or irreparable damage, over and above the 
general damage sustained by the rest of the 
public 4. A nuisance such as the present is 
ground for injunction, and for an interlocu
tory order ns well, Inasmuch ns a denial of 
this remedy would compel the petitioner and 
other sufferers to resort to a multiplicity of 
suits, without obtaining the cessation of the 
grievance, or adequate compensation. 5. The 
statutory duty of tin* resiiondents to supply 
citizens with water and to provide water 
for fire punaises, does not affect the right 
to an injunction against a particular mode of 
pumping, not shewn to he indispensable, but 
whit'll, on the contrary, may be replaced by 
other methods of doing the same Work with
out damage to neighbours. Adami v. City 
of Montreal. (J. It. 25 S. C. 1.

Interim Injunction—Tenants of Booms 
in some Building—Noise—Reasonable use of 
Premises.]—The defendant hired rooms in n 
building in a business port of the city for 
the purpose of giving music lessons, put up
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bis sign, and gave lessons on the mandolin 
to over 2UO pupils between tin- hours ol it 
H.m. and 1U p.m. Un u motion for an in
junction by uu occupier of rooms on the op
posite side of the Ball in the same building, 
who had taken his rooms subsequently, to 
restrain the defendant from giving lessons, 
on the ground that the noise was a nuisance: 
—Held, on the evidence, that the noise to 
which objection was taken was reasonably 
connected with and incidental to the teach
ing; that the defendant’s use of the premises 
was not an unreasonable one; and that to 
offend against the law, the teaching of music 
in such premises must lie done in a manner 
which beyond fair controversy ought to be 
regarded as unreasonable ; that an injunction 
would break up the defendant’s business, and 
it would be better that the plaintiff’ should 
be compensated in damages if he was en
titled to recover; and the injunction was re
fused. Pope v. Pcute, 24 Occ. N. 131, 7 O. 
L. H. 2U7, 3 O. W. K. 243.

Livery Stable — Neighbouring dwelling 
houses—Business part of the city—Transi
tion stage—1‘Arties — Action by owner of 
houses—Addition of tenants as plaintiff’s — 
Injunction or damages. McKenzie v. Kap- 
ler (Man.), 1 W. L. It. 290.

Machinery—Continuing Nuitance — Per
manent Injury—Da map en — Prescription. ]— 
Where injuries caused by the operation of 
machinery hare resulted from ill" unskilful 
or negligent exercise of powers conferred by 
public authorities and the nuisance thereby 
created gives rise to a continuous series of 
torts, the action accruing in consequence falls 
within the provisions of art. 2201, C.C., and 
i< prescribed by the lapse of two years from
the date of the occurrence of each successive 
tort. Wordsworth v. Harley, 1 It. & Ad. 
391. Lord Oakley v. Kensington Canal Co., 
5 B. & Ad. 138, and Whitehoutc v. Fellowes, 
10 C. B. N. S. 7t>5, referred to. In the 
present case the permanent character of the 
uauiagi-s so caused could not I)" assumed from 
the manner in which the works had been 
constructed, and, as the nuisance might, at 
any time, be abated by the improvement of 
the system of operation or the discontinu
ance of the negligent acts complained of, pro
spective damages ought not to be allowed, 
nor could the assessment in a lump sum of 
damages past, present, and future, in order 
to prevent successive litigation, be justified 
u|Kju grounds of equity or public interest. 
Fritz v. Hobson, lf> Ch. D. 452, referred to. 
Gareau v. Montreal Street R. W. Co., 31 S. 
C. It. 4<13. distinguished. Montreal Street It.

Co. v. lioudreau, 25 Occ. N. 124, 33 8$. 
C. It. 321».

Smoke, Noise, and Vibration— \eigh- 
bon ring Proprietor—Company—Charter Au
thorizing Work»—Itiglit to Recover—Dam
agea—Reduction on Appeal.]—The appellants 
operated a system of waterworks for the sup
ply of water to several municipalities, in
cluding the town of Westmount. In tills 
town, in a section entirely residential, the 
appellants erected a putnp station ami in
stalled a pumping plant, operated for some 
years wholly by steam, but later chiefly by 
electricity. The respondent, proprietor and 
occupier of a property adjacent to the pump 
station, for many years before the erection 
of the appellant’s works, claimed damages 
by reason of the smoke, noise, and vibration

[ caused by the operation of the works, more 
I especially of noise and vibration since ;he 
I installation of au electric motor plant;— 
! Held, affirming the judgment of the Superior 

Court, g. It. 23 S. C. 141, that the fan that 
| the appellants were authorized by their char

ter to carry on the business of supplying 
water, and to use steam and electri. n Î 
such purpose, did not exempt them from me 
legal obligation of indemnifying neighbour 
ing proprietors for the damage .H-cnsiouetl 
by the operation of their works. 2. Tin- up- 
IN-llants being free to select the site for their 

I works, the principle laid down by the l'rivv 
Council, in Canadian Pacific Railway Co. v 

I Boy, [1902] A. C. 220, g. B. K.'It. M ; 
with respect to damage caused by the opera
tion of a railway, did not apply, and the 

I appellants were responsible fur the damage 
caused to adjacent proprietors by their work*. 
3. The resi>ondetits having tendered a part 

j renunciation of the judgment, as to perman
ent depreciation In the value of her property, 
the judgment of the first Court was reduced 
in appeal to the damages suffered by lier 
prior to the institution of her action. Mon
treal Water and Power Co. v. Davie, y, R. 
13 K. B. 448.

Trespass—Railway — Continuing iJam- 
age.\—lu 1888 the defendants ran their line 
through Britannia terrace, a street in Otta
wa, in connection with which they built uu 
embankment and raised the level of the street. 
In 185)5 the plaintiffs became owners uf laud 
on that street, on nhich they h11 
ried on their foundry business, lu ItiUU they 
brought uu action against the defendants, 
alleging that the embankment was built nail 
ievel raised unlawfully and without author
ity and claiming damages fur the flooding 
of their premises and obstruction to the 
egress in consequence of such work : -Held, 
that the trespass and nuisance (if any) com- 
plained of were committed in io88, and tin- 
then owner of the property might have 

! brought an action, in which the damages 
| would have been assessed once for all. His 

right of action being burred by lapse of time 
since the plaintiffs' action was brought, the 
latter could not be maintained. Chaudière 
Machine Co. v. Canada Atlantic R. W. Co.. 
23 Occ. N. 80, 33 S. C. B. 11

Vibration, Smoke, and Soot — Com
pany—Authority to Carry on Enterprise — 
Immunity from Contequence»—Damage».]— 
The fact that a company are authorized by 
the legislature to carry on a particular en
terprise, does not render them immune from 
the legal obligation to indemnify neighbouring 
property owners against the injury which 
the carrying on of the enterprise has occa
sioned them. When the carrying on <>t such 
an enterprise, even in a manufacturing dis
trict, causes Inconvenience to neighbouring 
property owners, more than is ordinarily 
suffered by them, for example, by causing 
vibration by heavy machinery and by the dis
charge of smoke and soot from furnaces—he 
who carries on such an enterprise must make 
good the damage which he has occasioned. 
Montreal Street B. W. Co. v. Gareau, «1 - • 
C. It. 463, followed. When such a business 
is of a permanent nature, the damages may 
include the amount of the depreciation ot 
neighbouring property suffered by t* exist
ence. When such damages is uninterrupted 
and long continued, it is not a case for toe 
application of the limitation of two years
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provided for by paragraph 2 of art. 2201, C.C. 
The Court may, in the interest of the parties 
and iu prevent multiplicity of actions, lix 
definitely, as well us lor the past as the 
tuture, the damages resulting from the carry
ing uu of such business of a permanent char
acter. Boudreau v. Montreal (Street R. It. 
to., y. R. 13 k. B. 531.
(See Criminal Law -Municipal Corpora

tions — Kailway ano Railway 
Companies.

NULLITY.

(Sec Husband and Wife—Marriage—Ven
dor and Purchaser — Writ of 
Summons.

OATHS.

Allegiance — Commissioner of Superior 
(j0lirt—Public Officer—Failure to take Oath 

-Effect on Proceedings.]—A commissioner 
of the Superior Court is not a public officer 
within the meaning of arts. 51)9 et seq., It. 
S. (j. and is not obliged to take the oath 
of allegiance ; and if he were, his failure to 
take the oath would not invalidate proceedings 
signed by him. Lumulice v. Electric Print
ing Co.. 4 Q. P. R. 260.

Allegiance —Renewal of—Commissioners 
—Accession of Sovereign.}—Qua*re, whether 
the commissioners of the Superior Court for 
the di rid of Quebec ere obliged '«> take the 
oath of allegiance or to renew' it on the 
accession of a new sovereign. Lamalicc. v. 
La Compagnie d’imprimerie Electrique, 4 Q. 
P. R. 63.

Municipal Code - - Notary.]—Oaths re
quired by the Municipal Code may be taken 
before a notary. Mondoux v. County of 
Yamaska. Q. R. 22 S. C. 148.

See Evidence.

OBSTRUCTING DISTRESS.

See Criminal Law.

OBSTRUCTING PEACE OFFICER.

See Criminal Law.

OBSTRUCTION OF HIGHWAY.

See Criminal Law.

OCCUPATION RENT.

See Improvements.

OFFICER OF CORPORATION.

See Discovery—Evidence.

OFFICERS OF MUNICIPALITY.

See Municipal Corporations.

OFFICIAL ADMINISTRATOR.

See Executors and Administrators.

OFFICIAL GUARDIAN

See Devolution of Estates Act.

OFFICIAL REFEREE.
Sec Referees and References.

ONTARIO ELECTION ACT.
See Liquor Act of Ontario—Penalties and 

Penal Actions.

OPPOSITION.
Affidavit-—Attorney of Opposant—Frivol

ous Opposition.] — The deposition which 
should accompany an opposition, pursuant to 
art. 647, C. I\, may be sworn to by the attor
ney of the opposant, if he has a personal 
knowledge of the facts alleged. 2. An opposi
tion will not be dismissed as frivolous, upon 
motion under art. 651, C. P., upon the ground 
that the price agreed upon for the purchase 
of the land iu question by the vendor of the 
opposant is not indicated in the opposition 
and does not appear to have been really paid. 
Savard v. Bertrand, 3 Q. P. R. 498.

Affidavit—Denial of Unjust Dcluy.]—An 
affidavit, made in support of an opposition, in 
which it is not stated “ that the opposition is 
not made w ith the object of delaying unjustly 
the sale, but of obtaining justice.” is insuffi
cient and illegal. Botirgouin v. Pelletier, O. 
R. 24 8. C. 473.

Amendment—Affidavit.]—An amendment 
to an opposition will not lie allowed, because, 
the opposition being sworn to. the amendment 
would have the effect of introducing into the 
opposition a new allegation which would not 
be supported by affidavit. Faraud v. Emond, 
4 Q. P. R. 312.

Contested Cause — Admission.] — An 
opposition to a judgment cannot be main
tained where the judgment was rendered in a 
contested cause, mord especially where it ap
pears from the opposition itself that a part 
at least of the plaintiff's claim was well 
founded. Robertson v. Prossor, 3 Q. P. R. 
351.
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Defence Time for Filing—Order of Judge 

—Rem ittion,]—An opposition to a judgment 
in a defence to the action, and will lie dis
miss* d u|miii inscription en droit if there is 
nothing in the affidavit to shew that the 
opposant has been hindered from tiling him 
defence within the proper time : Ross v. 
Uawson. Mont. L. U. 2 S. t\ 361. 2. The
leave of a Judge to file an opposition to a 
judgment ia only an order of procedure, and 
is subject to rescission : Hamilton v. Itourassu. 
y. R. ô S. C. 4«i7. Martineau v. Lacroix, 3 
0- 1* R. 432.

Dismissal Frivolity—Conditional (lift.] 
—An opposition stating that the effects seized 
were given to the op|Kisant absolutely, but 
on condition that they should la* returned to 
the donor or his heirs, should the donee pre
decease without descendants, is frivolous and 
will be dismissetl on motion. Fenoglio v. Ouel
lette, 7 Q. 1\ K. 168.

Examination of Opposant — Motion 
for.]—A motion merely tor the examination 
of the opposant, and not seeking the dismissal 
of the opiKwition after such examination, will 
not Is* granted. Hogue v. McConnell, 3 <J. I*, 
it. 387. Cf. Rom hard v. Ouellette, 2 O. 1‘. 
K. 2.13.

Examination of Opposant — Wife of 
Debtor—Old Code of Procedure.J—The exam
ination of an opposant, being the wife of the 
debtor separate, as to property, may order
ed if tile opposition makes no distinction be
tween the goods which her husband possessed 
at the time of the marriage and those which 
have been acquired since. 2. The examina
tion of the opposant may be allowed u|K>n 
opposition commenced under the old ( 'ode of 
Procedure. Préfontaine v. Dorvul. .1 O. V. 
It. 374.

Husband and Wife — Amendment—Re- 
uwearing.|—An op|msition to judgment made 
by the husband (commun en biensi of the de
fendant is regular. 2. The opposant may add 
an allegation to his opjiosition, by amendment, 
without leave of the Judge, even after it has 
lieen sworn to and received by the Judge, pro
vided that the amendment be also sworn to. 
Dion v. Dionne, 3 (J. 1’. It. 467.

Interpellation — St rrice — Domicil.] — 
The <'ourt will not dismiss upon motion an 
opposition to a sale of immovables based 
upon the fact that the interiiellation required 
by art. 706, <\ 1*., has been made upon a 
grown-up (lersou in the family of the debtor, 
without naming such person, if it appears 
that the interiiellation was made at the domi
cil of the debtor. Jrtté v. Ditaulnicrt. 5 Q. 
I*. It. 437.

Judgment for Partition Sale bg Lici
tation Time—Pun hater at Sheriff'* Sale— 
Sheriff execution—Irregularity.]—1. A pro
ceeding by which a party opposes judgments 
declaring the parties to an action for parti
tion, proprietors of a certain immovable pro
perty. and ordering the same to lie sold by 
licitation, alleging that lie is the owner of the 
undivided half said to belong to the defendant, 
and that the plaintiff’s half la non under 
seizure at the instance of one of his judgment 
creditors, is a tierce-opposition, and is not 
subject to the delay fixed by art. 1060, (’. IV 
2. A purchaser of part of an immovable, at 
sheriffs sale, becomes proprietor thereof, by
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the fact of the adjudication, and may oppose 
judgments rendeml In an action for partition 
of that immovable, to which he is not , party, 
although at the time of the institution of u,» 
action, he had not paid the purchase pri, 
and whs not registered as owner. :i. Although 
the writ of execution had been return.<i inn, 
<'ourt by the sheriff and was not re-issm.l . 
him, a deed given by him to tin- pun-hiis»!, 
upon payment of the price, will not I..- -
aside as irregular, especially if the party in
voking such irregularity shews no iuter<->i m 
doing so. 4. A tierce-opisisition not ; 
tack the legality of the proceedings which hsl 
to the judgment <*omplnined of. Stanbr 
v. Stanbridye. 6 (J. V. R. 148».

Motion to Reject —FootHiuah . of Oppo
sant—Crott-eranunation.] - Counsel for - 
opposant may cross-question the latter on an 
examination had after the launching of a mo
tion under art. 661, V. 1\, to strike out di- 
opisisition. Renaud v. Vaillaneourt. 7 tj. 1'. 
R. 30.

Notice of Contestation Filing of Copy
(/nig.I—A notice of contestation on oppisi- 
tion will not be set aside because at the time 
of service only a copy of the opposition was 
filed, the original having «inc been filed. 
Lcclaire v. Payette, 7 l>. 1*. It. 44.

Notice ot Contesting \>vleet to FH- —
Irregularity—Motion.]—A party cannot by 
motion ask to have a proceeding in an action 
set aside, the proceeding in this case I icing a 
notice of contesting an opposition, served but
not filed : the only proper motion would I.... ..
for dismissal. Fortin v. Drouin, 5 (J. 1’. K. 
282.

Notice of Sale tfaardiaa.] An opp.M 
tion à tin d'annuler base,I upon tin* want -if 
notice of sale to a guardian will not !>•• dis- 
missisl u|sm motion as frivolous. Idler v. 
Lanthier. 6 Q. V. It. 264.

Notice to Contestants lino Return 
Service.]—The optsisant on the 11th Vugust 
served on the plaintlfi and others a notat* 
that his opimsition had been returned into 
Court and that if they wished to contest it 
they must do so within 12 days ->f the ser
vice of this notice. At the time of the servie 
the opisisition had not beeu returned, and was 
not until tin* 26th August. On motion of the 
plaintiff the notice was set aside, t'hahyir 
v. Warnerkc, 6 (j. IV It. 421.

Opposition a Fin D’annulev - / 'ini-
lout (Jround—Iti lay. \—An opposition a tin 
d'annuler, alleging that the defendant-opposant 
does not bear the name under which he i* 
sue<l. will Is* dismissed upon motion as being 
made with tile object of unjustly delaying the 
sale of the goods seized. Matton v. Telller.
r, if. V. It. 411.

Opposition a Fin de Conserver
Affidavit—Proof—Time. \ — When an • q.posi
tion A fin de conserver is filed without a 
affidavit and without proof, the opposant wm 
Is* ordered to make proof of such "n
within a time to lie fixed by the • 
Poirier v. Stadaeona It". L. and I . 1 •' <•
V. R. 460.

Oral Agreement -Preriout Wnlinu- | 
ldmittion o/.j—There is no ground for - 

missing u|Kin motion an opiiosition based «I
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au oral agreement, when it is alleged in sup
port of tin' motion that a writing previous to 
the agreement exists, and that writing is not 
admitted by the opposite party. Truitt and 
Loon Vu. v. Bouryuuin, 6 Q. P. K. 31.

Return—.Votive—Contestation—Time.] — ' 
The notice given by au opposant to the plain
tiff that the opposition is returned and that it 
should be contested within 12 days from the 
service of the notice, will be set aside upon 
motion if, at the time of such notice the 
opposition has not in fact been returned. 
Labile v. Hydt. 5 Q. P. It. 400.

Sale of Land — Description — Error — 
Particulars.]—An opposition to a sale of im
movables. which alleges simply that they are 
erroneously described, without saying in what ; 
respect the description is erroneous, is frivo
lous. and will be dismissed on motion. 
Phillips v. Ht. Jean, 3 Q. P. R. 440.

Sale of Land—Opposition to Secure Ser
vitude— Wap—Plan—Registry La we. | — The 
F. estate sold to T. two blocks of land, for ! 
$.‘{5,945, part of which T. paid in cash, and ; 
the vendor retained a bailleur de fonds claim 
for the balance,—the hypothec being restricted 1 
to fifty vents per foot of the land so sold. T. j 
caused to be made and registered a ] lan sub
dividing the two blocks of land into building i 
lots, and also indicating the proposed exten
sion of a street, and of two lanes, through 
the land. These building lots he subsequently 1 
sold to various persons, granting them a ser- I 
vitude of right of passage over the projected 
street extension and over the lanes. II. pur
chased the bailleur de funds claim from the F. 
estate, and was subrogated iu all the rights of 
that estate. T., having become insolvent, j 
made an abandonment of his proi>erty for the l 
benefit of his creditors, and C. was appointed | 
curator of the estate. The city of Montreal ! 
refused to carry out the proposed extension of 
the street, and the result was that the lots 
sold by T., and on which buildings had been 
erected, fronted on portions of the land j 
covered by the hypothec of II. II. petitioned ! 
for an order upon the curator, for the sale j 
by the sheriff in ordinary course of the laud j 
subject to his hypothec. The petition was j 
granted, and the sheriff seized and advertised 
for sale four lots, being parts of the projected I 
extension of the street, and also parts of I 
lanes. Five oppositions to the sale were filed ' 
by persons whose rights of passage would be 
interfered with by the proposed sale:—Held, j 
that the opposition, being an opposition to j 
secure a servitude, was. under art. 725 C. €. | 
P.. unnecessary and inadmissible. Masson v. 
Hatton (No. 11, <J. It. 11» S. C. 218.

Sale of Land—Ordre de Sursis—Former 
Judgment—Effect of—Sheriff.]—The Court 
of Review confirmed a judgment of the Su
perior Court which dismissed several opposi
tions by different persons, to secure an alleged 
servitude of right <>f paeage, but, ns the 
oppositions were dismissed by the majority 
of the Court, on the ground that an opposition 
afin de charge to secure a servitude is pro
hibited by the Code of Procedure, art. 725, 
the recourse of the opposants by opposition 
to annul, or such other procedure as might be 
advised, was reserved. The opposants now 
asked for an ordre de sursis :—Held, that the 
opposants having urged no reasons subsequent 
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to the proceedings by which the sale was 
stopped iu the first instance, the Court was 
precluded by art. 054, C. C. 1\, from granting 
the order asked for ; and it was not within 
the jurisdiction of the Court to express an 
opinion for the guidance of the sheriff as to 
the effect of the judgment of the Court of 
Review. Masson v. Hatton (No. 2), Q. R. 
11» 8. C. 254.

Sale of Land — Reasons for — Former 
Judgment—Reservation »«.]—In a judgment 
of the Court of Review, confirming the dis
positif of the judgment of the Court below dis
missing on opposition, the following clause 
was inserted :—“ Sauf recours par telle autre 
opposition ou procédure qu’ils aviseront, mais 
qu'ils out adopté n’est pas celle qui lcui 
les délais, vu que l'opposition àlin de charge 
qu'ils ont adopté n'est pas celle qui leur 
compétait, et qu'ils paraissent avoir des 
droits à sauvegarder.” The opposants then 
made au opposition à fin de distraire, which 
the petitioner-interveuani moved be rejected 
from the record :—Held, that the opposition, 
being founded upon reasons which were not 
subsequent to the proceeding by which the 
sale was stopped in the first instance, and 
there being no Judge’s order to stop the sale, 
was without effect under art. 054, C. C. P., 
and should be rejected from the record, not
withstanding the reservation contained in the 
judgment of the Court of Review. Masson v. 
Hatton (No. 3), tj. R. 19 8. C. 256.

Sale of Land Unregistered Lease for a 
Year.]—A lease for a year, not registered, 
affords no ground for an opposition àlin de 
charge by the lessee with respect to a sale of 
the demised premises. Lantaiync v. Kelling, 
5 Q. P. R. 101.

Sale of Land by Hypothecary Credi
tor -- Opposition à Fin de Charge — Security 
for Realisation.]—An hypothecary creditor 
who puts up for sale immovable property, 
may demand by motion that the tenant, who 
makes an opposition à fin de charge based 
upon his lease, shall furnish security that the 
immovable will be sold for a sum sufficient 
to assure the complete payment of the debt. 
Trust and Loan Co. v. Clmirlcbois, 5 Q. P. 
R. 365.

Solicitor—Election of Domicil—Default— 
Motion—Costs—Amendment—Time.] — By 
virtue of Rule 63 of the Rules of Practice of 
the Superior Court, an opposition signed by 
an attorney who has not elected a domicil pur
suant to art. 86, C. P., may he set aside 
upon motion, but if the applicant has suffered 
no prejudice, the Court will grant the motion 
as regards costs only, and will order that an 
election of domicil be made, and the time 
fixed by art. 650 for contesting on opposition, 
if the notice therein mentioned has been given, 
will bo extended until 12 days after the ser
vice of notice nf each election, if y era v. 
Mercier, Q. It. 22 S. C. 309.

OPTION.

See Execution—Landlord and Tenant — 
Mechanics' Liens—Patent for Inven-
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ORDER IN COUNCIL.

See Company—Chown — Mastkh and Ser
vant—Minks and Minkbalh — Pablia-
MKNTAKY ELECTIONS.

ORDNANCE LANDS.

See Municipal Corporations.

ORIGINATING NOTICE.

See Will.

OUSTER.

See Tenants in Common.

OVERHOLDING TENANTS.

See Landlobd and Tenant.

Goods Sold to Child
Parent.J—A father is not liable for gwL 
sold to his daughter who is of age. without 
authorization by himself, unless it I». proved, 
(a) that the goods were necessary for hei 
proper support, (b) that she was both umibl. 
to earn her own support i>.\ h< t <
and was not possessed of any property nr 
revenue out of which she could provide for it 
Simard v. Bailer, g. U. IS S. 287,

Liability of Parent for Child's Tort- 
lufaut — Knowledge —■ Division < ourts Act. 
MvVann v. Slater, 1 O. W. 11. 181.

Sec Bastabi>—Criminal Law — Extbaiu 
TION—OlFT—HUSBAND AND WIFE—LIMITA
TION of Actions—Lunatic.
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PARISH.

iS'ec ChiIbgii.

PARISH COMMISSIONERS

See Municipal Cobpoka no ns.

OVERSEERS OF THE POOR.

See Pauper.

PARKS.

See Municipal Corporations,

OWNER.

See Mechanics' Liens.

PARENT AND CHILD.

Agreement for Maintenance of 
Parent—Payment—Recovery hack—Follow
ing into land — Lien — Costs. Ferguson v. 
Cornelius, 2 O. W. R. 280.

Conveyance of Land by Father to Son
—Undue influence — Absence of independent 
advice—Improvidence—Annuity — Covenant 
for maintenance—Consideration—Delivery of 
conveyance—Charge on land—Power of dis
tress—Re-entrv for breach of covenant. De- 
lisle v. Drlislr, 5 O. W. R. «73, « O. W. It. 
71 HI.

Duty of Son to Support Father—Ali
mentary Allowance—Offer to Receive at Rome 
—Asylum.]—When a father is in need of 
support, and his son is in a condition to fur
nish it to him, the latter cannot refuse to do 
so on the ground that his father lives with 
persons whom the son does not consider re
spectable. 2. A son who is liable to furnish 
sup|x>rt for bis father has no right to offer, 
in place of such supifort. to receive him in his 
house and at his table, or to place him in 
an asylum, when he has not been declared a 
lunatic. Ouimet v. Ouimet, Q. R. 21 8. C. 
470.

PARLIAMENT

Sec Constitutional Law.

PARLIAMENTARY ELECTIONS.

I. Agency, 1188.
II. Ballot Papebh. 1101.

III. Cobbupt Practices. 1192.
IV. Petition to Void Election, 1201.
V. Recount, 1218.

VI. Trial, 1222.
VII. Votebs. 1222.

VIII. Wbith and Returns, 1227.
IX. Other Cases, 1228.

I. Agency.

Delegatee to Convention | -The respon
dent was nominated as a candidate for elect! 
as a member of the legislative Assembly 
Ontario by a party convention, and, in 
knowledging and accepting the nomination, 
said: " There are three things essential^ 
success; first, a good cause : second, prop* 
organization ; third, hard work. 1i 
have : the second and third will 1 A'
on you Held, that the res|s»n<l. nt by tn«e 
words constituted every delegate wno
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present bis agent, and became responsible for 
nil that was afterwards done by them in 
organization and work for the purpose of the 
election. /»* re East Middlesex Provincial 
Elu tion, Hose v. Rutledge, 23 Occ. X. 183, 
5 O. L. H. «44. 2 O. W. It. 233.

Evidence of — Canvassers — Speakers — 
Relatives—.Scrutineers.]—The following were 
held to be agents :—One who accompanied the 
respondent ou u canvassing trip during which 
he spent a day canvassing for the respondent 
and spoke on liis behalf at an . lection meeting 
at which the respondent was also present and 
spoke. One who accompanied the respondent 
on u canvassing trip, acting as interpreter 
i the respondent being under the impression 
that he was one of his supporters), and 
actually worked and canvassed for him with 
his authority. The son of the respondent, 
who took an active interest in the election on 
bi-lmlf of the respondent with his knowledge, 
acted us scrutineer, and was furnished with 
a sum of money by the respondent when 
leaving for the polling place at which he was 
to act. Leblanc v. Maloney, 5 Terr. L. It. 
402.

Proof of.]—The respondent was the can
didate of the Protestant Protective Associa
tion and of the Patrons of Industry. D. was 
president of the local Conservative Associa
tion for a town in the riding. After It., who 
was a candidate in the Liberal interest — 
though an opponent of B„ the nominee of the 
Liberal party—had withdrawn, D. canvassed 
two or three votes in the interest of the re
spondent. to whom he transferred his support, 
probably in order to defeat B. There was one 
interview between I). and the resiioudent dur
ing the campaign, but it was not shewn clearly 
that the latter, or any accredited agent of 
Ins. knew that D. was working for him. The 
respondent was not called as a witness on this 
point, but there was no doubt that he relied 
on having the votes of the Conservatives. 
There was no Conservative committee, and 
l>. did not attend the respondent’s committee 
meetings. The evidence of one witness, if 
accepted in its entirety, would have brought 
agency home very closely, but it was contra
dicted by D. It also appeared that I). knew 
where to send a person to obtain a scrutineer's 
authority :—Held, that there was much to 
raise a case of suspicion, but In a question 
of imputed agency the facts ought to lead to 
a not doubtful inference ; and in this case 
they stopped short of that, and therefore D. 
was not an agent for whose nets the candidate 
was responsible. In re South Perth Provin
cial Elution—Malcolm v. McNeill, 2 Elec. 
Cas. 30.

Proof of.]—As to the agency of L., who 
had bribed two voters, it appeared that the 
respondent was brought into the field as the 
candidate of his party, having been nominated 
nt a convention of the party association for 
tie- electoral district ; I., was not a delegate 
to. nor was lie nresent at. the convention : and 
he was not upon the evidence connected with 
the association or its officers ; lie was not 
brought into touch with the candidate, or any 
proved agents of his, either as regards 
knowledge of the fact that lie was work
ing or purporting to work on behalf of 
Hi' candidate, or ns regards any actual 
authority conferred upon him to do so. 
Hut lie was present at three meetings of elec
tors when the voters’ list was gone over; lie

acteu as chairman of a public meeting called 
in the respondent’s interest ; he canvassed 
some voters ; and from his antecedents, tin- re
spondent hoped or believed or expected that 
lie would be an active supporter :—Held, by 
the Court of Appeal, Boyd, 0., dissenting, 
affirming the decision of the trial Judges, that 
L. was not an agent of the respondent. Huldi- 
mand Case, 1 Elec. Cas. 572, distinguished. 
In re East El yin Provincial Election—Easton 
v. Brotccr, 21 Occ. X. 10, 2 Elec. Cas. 100.

Proof of.!—As to the agency of T., who 
had been found guilty of a corrupt practice, 
it appeared that lie was oue of the local 
vice-presidents of the party association above 
referred to; lie bud been present at two meet
ings of local party men calling themselves 
n “ Conservative Club,” who were interesting 
themselves in the election, and hud contribu
ted towards the cost of hiring the dub room ; 
at these meetings he had gone over the voters’ 
list with others, which was the only work 
done ; at a meeting held by the respondent 
in the place where T. lived, lie had presided, 
having been elected chairman by the audience, 
and had made a speech introducing and com
mending the respondent : before the meeting 
lie hud met the respondent in the street, had 
shaken hands with him, and ask* d him how 
tilings were going. The respondent did not 
know that T. was local vice-president, and 
had never heard of the “ Conservative Club," 
T. was not a delegate to the nomiuating con
vention nor present thereat. The associa
tion. as such, was not charged with any de
finite duty in connection with the election 
except the selection of a candidate :—Held, 
reversing the decision of the trial Judges. 
Burton, C.J.O., and Maclennan, J.A., dis
senting. that T. was au agent of the respond
ent. In re East Elgin Provincial Election— 
Easton v. Brower, 21 Occ. X. 10, 2 Elec. 
Cas. 100.

What Constitutes—Authority — Recog
nition—Delegates to Convention—Canvassing 
—Accompanying Candidate in Canvass. | — 
See In re Lisgar Dominion Election, 22 Occ. 
X. 433, 14 Man. L. R. 310.

What Constitutes Agency. |—As to the
nature of agency in the abstract, in “lection 
law there does not now seem to Ik* any room 
for doubt. In election cases, as in other 
cases, there must be authority in some mode 
or other from the supposed principal. It 
may lie by express appointment or direction, 
or employment, or request, or it may be by 
recognition and adoption of the services of 
oue assuming to act without prior authority 
or request. It may be directly shewn or 
it may be inferred from eircuinstances. It 
may proeeed directly from the supposed prin
cipal, or it may be created indirectly through 
one or more authorized agents. The fact that 
a person is a delegate to or member of the 
convention or body which selects a candidate 
does not of itself make such a person an 
agent of the chosen candidate. Canvassing 
or other work in the promotion of an elec
tion does no; per se establish agency, al
though. according to degree and circumstances, 
it may afford cogent evidence of agency. The 
respondent was nominated at a meeting of 
delegates from different iiortions of the con
stituency. Tlie respondent did not appear 
to have definitely requested the assistance of 
these delegates in the contest, but at a gen
eral public meeting, after tne close of the
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convention, be expressed hope “ that all hie 
friends would go to work with a good will;" 
the respondent further slated that he wished 
n understood that he expected the delegates 
to assist at th.- election :—Held, that these 
aud other general remarks did not seem suf- 
bcient to constitute all supporters of the 
tiovernment or all Liberals, or even all such 
in the constituency, agents of the candidate. 
Accompanying u candidate in his canvass 

Ms not sufficient in itself to constitute agency. 
In re Lug or Dunum on Eh ction, 22 Occ. N. 
483.

11. Ballot 1'apebs.

Divisions of—Error in l’rinting—Uncer
tainty.]—Where a surname of a candidate 
had been printed so high up in the ballot 
paper as to appear in the division containing 
the name of another candidate and to lead 
to uncertainty as to which of the two can
didates" divisions it was in :—Held, that the 
votes marked opposite to such surname were 
ambiguous, ana could not be counted for 
either candidate; and a new election was 
ordered. In re South Perth Provincial Elec
tion—Schoult: v. Hoacrip, 2 Elec. Gas. 52.

Initialling by Deputy Returning
Officer S umber»—Harking by lobre.J—A 
ballot paper properly marked by a voter, but 
not initialled by the deputy returning officer, 
having instead the initials G. 8.. which appear
ed to be and were assumed to lie. those of the 
indl clerk, held good. 2. A ballot from which 
the official number was torn off, no explana
tion being given us to how it happened, held 
bud. 3. Ballots marked with a single hori
zontal or slanting line, instead of a cross, 
or with an imperfect cross, held good, fol
lowing Jenkins v. B reck en. 7 8. C. H. 247. 
4. Ballots marked for a candidate, but hav
ing: (1) the word “vote” written after 
his name: (2) having the word “Jos," be
ing an abbreviation of the candidate’s Chris
tian name, written before his name; (3) hav
ing the candidate’s surname written on the 
back of the ballot—held, bad. In re West 
Huron Provincial Election—Harrow v. Beck, 
18 Occ. N. 247, 2 Elec. Cas. 68.

Marking; of—Division of — Portion Re
moved.]—If a ballot paper is so marked that 
no one looking at it can have any doubt for 
which candidate the vote was intended, ami 
if there has been a compliance with the pro
visions of the Act, according to any fair and 
reasonable construction of it, the vote should 
be allowed. 2. The dividing lines on the 
ballot between the names of the candidates, 
and not the lines between the numbers and 
the names. Indicate the divisions within which 
the voter's cross should be placed, and the 
space containing the number is part of the 
division of the ballot containing the candi
date's name, so that a vote marked by a 
cross to the left of the line between the num
ber and the name is good. 3. A ballot from 
which a portion of the blank part on the 
right hand side has been removed, leaving 
all the printed matter except a portion of 
the lines separating the names, but properly 
marked by the voter, is good. 4. Ballots 
marked for both candidates, and a ballot 
marked on the back although over a can
didate's name, are bacl. 5. Ballots with other 
marks on them besides a cross, held good or
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bad under the circumstances of each cane 
set out in the report. Ü. A ballot having 
the name of a candidate marked on it* fact 
in pencil, In addition to being properly mark
ed for that candidate, held good. 7. A ballot 
with two initials on the buck as well as tin,ne 
of the returning officer, held good. 8. A I al
lot with the name of a voter <>n the l,a k, 
held bad. 1). Ballots with certain peculiar 
crosses marked thereon, held, good. In re 
West Elgin Provincial Election, 18 Occ. X. 
241», 2 Elec. Gas. 38.

Numbering by Deputy Returning
Officer—Somber» Leading to ld< nhinvii,,,, 
of Voter»—Rejection of Ballot» I uidiny 
Election Cost».]—The deputy returning officer 
placed numbers on the ballot papers by which 
the voters could be identitied : Hold, the 
prohibition contained in the Dominion Elec
tion Act, t!3 & 04 V. c. 12, s. Ni, s.-s. 2 (D.l 
applied, aud such ballots must lie rejected. 
Woodward v. Sarsons, L. It. 10 P. Tlti, 
applied, and a new trial was ordered, there 
being a sufficient number of ballots rejected 
to have altered the result of the election. In 
rc Wentworth Dominion Election- Staley v. 
Smith. 5 O. W. It. 282, 9 O. L. It. 201.

Numbering by Deputy Returning
Officers Harking by Voter»—Division» of 
Ballot Paper—Error in Printing — Unm- 
tainty.]—The fact that a number has been 
placed on the hack of each ballot paper in 
a voting suit-division, in pencil, by the deputy 
returning officer, will not invalidate them.
2. The fact that the cross is marked in .!i» 
division on the left hand side of the ballot 
paper containing the candidate's number 
and not in the division containing his name, 
will not invalidate it. In re West Elgin 
Provincial Election, 2 Elec. Cas. 38. followed.
3. Whore the surname of a candidate was 
printed too high up and in the division of 
the ballot paper occupied by the name of an
other candidate:—Held, that the ballots mark
ed with a cross above the dividing line, but 
opposite tlie surname so placed, could not be 
counted for such candidate, but wen- either 
marked for the other candidate, or were void 
for uncertainty. In re South Perth Provin
cial Election, 18 Occ. N. 255, 2 Elec. Cas. 47.

Secrecy — Act of Deputy Returning 
Officer—Numbering Ballot». ! — Vnder the 
Dominion Election Act a ballot cast at an 
election is avoided if there are any marks 
thereon by which the voter may In- identi
fied, whether made by him or not. Hence, 
where a deputy returning officer at a polling 
place placed on each ballot the number cor
responding to that opposite the electors name 
on the voters' list, the ballots were properly 
rejected. Judgment of Meredith, < . "°d
Teeteel, !.. » O. L. B. 201. !i O. W It. *-
affirmed. Sedgewick and Idington, 
senting. In re Wentworth Dominion _ 
tion, Sealey v. Smith, 25 Occ. N. !•*•>> ,,,J
8. C. II. 497.

III. COBBUPT PBACTICES.

Agent. — Prevention or Conoieonn of 
'aniidatr—Onuo—Having Clauie--/lin/Ml'f-
'otion—Evidence — Account»--Omi»non 
'Ireach of Act — Payment of 
icnses—Vo»tn. 1—Corrupt practices had wen 
•om in it ted by five or six different age
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of the respondent ; and it was found, as re
gards at least two of such agents, that the 
respondent had given no orders or cautious 
against the commission of corrupt practices, 
and that the circumstances were such ns to 
throw upon him the suspicion of having 
sanctioned or connived at the corrupt prac
tices committed by a third agent, although lie 
denied on oath having been guilty of any 
such conduct :—Held, that the offences proved 
could not be deemed to have been of a trivial, 
unimportant, and limited character, and that 
the onus was on the respondent to shew that 
the offences were committed contrary to his 
orders and without his sanction, and. as he 
laid failed to satisfy the Court in that re
gard, I lie election must be set aside under s. 
123 of the Dominion Election Act, 1900. 2. 
That in seeking to disqualify the respondent 
the onus was on the petitioner, and the evi
dence was insufficient to warrant a finding 
that lie had been personally guilty of corrupt 
practices. Centre Wellington Case. H. E. C. 
57!), Itussell Case, ib. 190, and Welland Case, 
ib. 187, followed. 3. That the omission from j 
the election accounts of certain payments ; 
made by the respondent personally and not | 
through his election agent, although contrary ; 
to the Election Act, was not n corrupt prac
tice avoiding the election. Lichfield Division 
Case, 6 O’M. & II. 34, and Lancaster Divi
sion Case, ib. 39. distinguished. 4. That the ! 
payment by a candidate of an agent’s legiti- ] 
mate expenses while engaged in promoting his 
election, is not a corrupt practice; and qurere, , 
whether payment for the services of such an i 
agent would be so where nor colouvnbly made 
to secure the agent's vote. 5. Costs awarded 
according to the findings. In view of s. 15. 
s.-s. 4. of 54 & 55 V. c. 20, the Court allowed 
to the respective parties the witness fees and 
other actual disbursements incurred in respect 
•>f the issues on which the findings had been 
in their favour respectively, hi re Lisgar 
Dominion Election. 21 Occ. X. 487, 13 Man.
L. It. 478.

Avoiding Election for—Saving ('lange 
—Application of.]—Where only two nets of 
bribery were proved, but the perpetrators 
were both active, aud one was an important 
agent of the candidate, and neither was called 
at the trial, and one of the bribes, though only 
$2, was paid out of a general election fund, 
to which the respondent had contributed $250. 
and the respondent’s majority was 05 out 
of a total vote of about 5,000:—Held, that 
the .lection was rightly avoided, notwith
standing tile saving clause s. 172 of It. S. 
0. c. it. In re North Waterloo Provincial 
Election—Shoemaker v. Laekner, 2 Elec. Cas. 
70.

Avoiding Election for—Saving Clause 
—Application of. |—The total vote polled was 
over 4,000. and the majority for the respond - 
eut was 29. The trial Judges had reported 
oue person guilty of an act of undue influence, 
three being concerned in acts of bribery, 
«ml T., an agent, and two others, of providing 
money for betting : —Held, that s. 172 of the 
Election Act could not be applied to save 
cT,e e*«cHon. In re East Elgin Provincial 
hlcction—Easton v. Brower, 21 Occ. X. 10.
- Dec. Cas. 100.

Bribery — Evidence.]—In Bureau's case 
the evidence was that he purchased a dress : 
and gave it to the daughter of Labossiôre, a i

I hotel keeper. Bureau was working iu the re- 
| spoudeut s interest aud stayed at latbossiôre’s 
! hotel ; the daughter gave up her room to 

Bureau aud be said lie wanted to make her 
u nice present:—Held, that it was impossible 

i to infer with any certainty that the present 
i was made for the purpose of affecting the 
! father's vote. In re Ltsgar Dominion Elec

tion, 22 Ocç. X. 433, 14 Man. L. R. 310.

Bribery—Offer not Accepted.]—Where a 
charge is made of an offer not accepted of 
money to influence a voter the evidence is 
required to be particularly clear and con
clusive. In re Lisgar Dominion Election, 
22 Occ. X. 433, 14 Man. L. R. 310.

Bribery -Payment of 1 oters for Trifling 
Services.]—The bribery by L. of two per
sons to abstain from voting against tlte re
spondent was established by the evidence, al
though it was not shewn that anything was 
said to them about voting ; L. buviug paid 
them, for trifling services which he engaged 
them to perform upon election day, sums iu 
excess of the value of such services, kuowiug 
them to be voters aud to belong to the oppo
site political party. In re East Elgin Provin- 
eial Election—Easton v. Brower. 21 Occ. 
X. 10, 2 Elec. Cas. 100.

Conveying Voters to Poll—Onus.] — 
The taking unconditionally and gratuitously 
of a voter to the poll by a railway com
pany or au individual, or the giviug to a 
voter of a free pass or ticket by railway, 
boat, or other conveyance, if unaccompanied 
by any condition or stipulation affecting the 
voter’s action iu reference to his vote, is 
not a corrupt practice, and the onus is on 
the petitioner to prove that the railway tick
ets supplied had been paid for. In re Lisyar 
Dominion Election, 22 Occ. X. 433, 14 Man. 
L. R. 310.

Dismissal of Charges against Can
didate and Agents—Concurrent Findings 
of both Trial Judges—Disagreement of Trial 
Judges—Right of Appeal.]—The Judges at 
the trial of au election petition, having re
served judgment iu respect of five charges, 
subsequently gave judgment dismissing four 
of these charges, both Judges agreeing ns to 
the result. In respect to the fifth charge— 
n charge of payment of money by the can
didate to a voter to induce sucli voter to vote 
for him—the Judges disagreed, one Judge 
being in favour qf the dismissal of the charge, 
the other being of the opinion that the charge 
was proved :—Held, that the existence of a 
right of appeal in respect of one class of 
charges does not draw with it the right of 
appeal in respect of other charges, as to which 
there would otherwise be no right of appeal :— 
Held, also, that the portions of the Ontario 
< 'on trover ted Elections Act relating to the 
right of appeal in cases of disagreement be
tween the Judges, must be construed in con
nection with the other provisions of the same 
Act ; and also with the provisions of t he 
Ontario Election Act. which are iu pari 
materia ; that the words “or otherwise " in 
s.-s. (5) of s. 57 of the Controverted Elec
tions Act extend the effect of that sub
section to a difference or disagreement iu 
every matter on which a candidate might 
be disqualified for a corrupt practice, and that 
s.-s. (0) extends it to candidates and others. 
That if an appeal lies in case of a disagree
ment between the trial Judges, a judgment in
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appeal finding n candidate or other person 
guilty of a corrupt practice would necessarily 
subject him to disqualification or other dis
ability or penalty, notwithstanding the ab
sence of a concurrent judgment to that effect 
of the two trial Judges, and that this would 
be contrary to the statute:—Held, Maclaren, 
J.A., dissenting, that an nppefll did not lie in 
respect of any of the charges. In re Lciihot 
Provincial Election—Perry v. C arse alien, 23 
Occ. N. 265. 6 O. L. It. 208. 1 O. W. It. 
730. 810, 2 O. XV. It. 191).

Disqualification of Candidate.]—The
judgment of the trial Judges unseated and 
disqualified the member-elect. On appeal the 
members of the Supreme Court of Canada 
were equally divided in opinion, and the judg
ment stood affirmed. In re Ht. dames Domin
ion Election—Brunet v. Bergeron. 34 Occ. N. 
147. 88 S. C. H. 137.

Findings of Trial Judges — Concur
rence—Disagreement—Dismissal of charges— 
Appeal. Re Lennox Provincial Election— 
Perry v. t arn alien, 2 O. XV. It. 11*1. Re 
South Oxford Provincial Election—Patience 
v. Sutherland, IS O. !.. It. 208, 1 O. XV. It. 
796, 2 O. XV. It. 190.

Jurisdiction over Foreigners — Sum- 
mar y Trial of Offenders—Service of Sum
monses in Foreign Country—Application of 
('on. Rule J6'2 (r)—Procuring Personation 
of Voters—Evidence of Persons Accused — 
Certificate of Indemnity.1—It is no defence 
to a charge, under It. S. O. 1897 c. 9, of 
having committed Illegal and corrupt acts 
in connection with provincial elections, that 
the offenders were American citizens and 
that they were* served properly outside the
jurisdiction under Rule 162 le) : see Rule 
jXIX". passed 23rd Dec., 1903. Transporta

tion by steamboat of voters does not come 
within s. 106 of the Ontario Election Act, 
It. 8. O. 1897 c. 9, which makes it illegal 
to hire vehicles, Jtc., by candidates to convey 
electors to the polls. In re Sault Ste. Marie 
Provincial Election—Calvin and Coyne Case,
5 O. XV. R. 782, 10 O. L. It. 366.

The Ontario Election Act It. 8. O. 1897 c. 
9, s. 189, indemnities a defendant from any 
penalty resulting from his disclosures in an
swer to questions put to him. and he can
not be convicted on his own testimony, seeing 
but for this section he would have been 
excused from answering the questions. His 
testimony being the only evidence, the Evi
dence Act, 4 Ed. VII. c. 10, h. 21 (O.) did 
not apply. In rc Sault Ste. Mari* Provincial 
Election—Lamont's Case. 6 (). W. R. 782, 
10 O. L. It. 86.

Penalties--Ontario Election Act — Bri
bery—Change in statute—Civil remedy — 
Voting without ont In. Carey v. Smith, 6 
O. L. It. 209, 2 O. XV. K. 1(1.

Penalties - Ontario Election Act—X’oting 
without right — Knowledge — " Wilfully ’*— 
Neglecting to take oath. Smith v. Carey, 5 
O. !.. It. 203, 2 O. XV. It. 13.

Providing Money for Betting—Loan.] 
—Three persons each lent $10 to It. L., know
ing that the moneys so lent were intended to 
he used by him, as lie then told them, in 
betting on the result of the election. Any 
bet or bets which he made were to be his

own bets, not theirs, and he was to re urn tin* 
money in a couple of days. He did not M, 
eeed in getting any one to bet with him. 
and he returned the money to each ou tl.è 
following day:—Held, that this was pr„. 
vidiug money to be used by another in betting 
upon the election, and was a corrupt practice 
within the meaning of s. 1(14 (2) of m- 
Election Act. In re East Elgin 1‘rorinnnl 
Election—Easton v. Brower, 21 lier s in 
2 Elec. Cas. 1UU.

Summons for—Limitation of Tim /or 
Prosecuting — Several Charges—Marshallmq 
Evidence—Ontario Election Act.] The limi
tation of one year for bringing actions jin
scribed by s. 196, s.-s. 3, of the Ontario 
Election Act, applies only to actions for |*-n 
alties under that section, and not to pro
ceedings by summons for corrupt practice* 
under ss. 187-8, nor are the latter within 
the limitation of two years for actions pre
scribed by It. 8. (). c. 72, s. 1. On such 
proceeding under ss. 187-8 the Judge- may, 
if they see fit, hear the evidence on all the 
charges before giving judgment on any of 
them. In re Hal ton Provincial Elution 
In rc Cross, 21 Occ. N. 21, 2 Elec. ('as. 168.

Treating — Antecedent Habit t'nnii- 
date.]—The respondent admitted that he bad 
treated on the day of the convention, after 
the convention was over, several times, at at 
least two hotels, several person-, some of 
whom might have been electors. He denied, 
however, that the treating had any relation 
to the election :—Held, that under s.-s. 2 of 
s. 162 (added by 62 V. (2) c. 5, s. 7 (0.". 
treating generally or extensively or miscel
laneously Is only prima facie a corrupt prac
tice. If it be shewn that the treating wn<

• not in fact done corruptly in order to Is* 
elected, or for being elected, or for the pur
pose of corruptly influencing votes, it is no 
offence any more than it was before the en
actment of s.-s. 2. There may still he inno
cent treating, though, if it be general or ex
tensive or miscellaneous, the onus of shewing 
that it is innocent is upon the respondent. 
And an antecedent habit of treating miM 
still help, among other things, to i hut the 
inference of corrupt intent :—Held. also. that, 
although the respondent did not Itecome a 
"candidate." within the meaning of s. 2, s.-s. 
8. until the 27th March, yet if any corrupt 
acts in relation to the election were done by 
him before that date, they would affect the 
election, for the Act applies to everything 
done at any time before an election by a per
son who is afterwards elected. Youghal Elec
tion. 3 Ir. R. C. I,. S3. 1 O’M. A FI. -M'1. 
followed. In re East Middlesex Proj »»*« 
Election. Rose v. Rutledge. 23 Occ. X. 1M 
5 O. L. It. 044. 2 O. XV. It. 2/13.

Treating — Candidate — Corrupt Intent 
—Habit.]—The undisputed evidence shewed 
that the respondent from the time of his no
mination ns the candidate of his party fre
quently* treated the elector* and others in H"' 
bar-rooms of hotels whilst engaged in ins 
canvass. He was not a man whose ordinary 
habit it was to treat, nor one who m 6"' 
course of his ordinary occupations frequented 
bar-rooms : — Held. Osler. J.A-. dissenting, 
that the trial Judges properly drew the in
ference that the treating was done with cor
rupt intent, so ns to avoid the election < 
the respondent. Remarks by Burton. 
on the amendment to the Election Act.
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respect to “the habit of treating,” by 58 V.

4, s. 21. In rc West Wellington Provincial 
Election—McQueen v. Tucker, 21 Oec. N. 10, 
2 Elec. Cas. 10.

Treating—Committee Meeting.]—Upon a 
charge of treating a committee meeting held 
at nu hotel, the evidence was that McC., who 
was found to he an agent of the respondent, 
brought into the room where the meeting was 
In-jug held a box of cigars for the use of the 
members of the committee, lie said he did 
it at the request of the landlord. It was not 
shewn by whom payment was made :—Held, 
that the charge was not proved, for it is the 
person at whose expense the treat is supplied, 
or who pays or engages to pay for it. who 
alone is guilty of the offence. In re Middle- 
xi r Provincial Election—Rose v. Routledge. 
2:: Oct. N. 183. 5 O. L. R. «4-4. 2 O. VV. It. 
233.

Treating —• Evidence.]—In Jobiu’s case 
the treating was on polling day. lie lived 
in a locality where there was no licensed 
tavern. He was accustomed, according to his 
own account, to keep considerable quantities 
of wine and spirits on hand and to supply 
them quite freely to others in the way of 
hospitality, or as a matter of business 
Held, that under the circumstances the Court 
would not infer the intent necessary to create 
an offence under either s. 110 or s. Ill of 
the Dominion Election Act. In re Lisgar 
Dominion Election, 22 Occ. N. 433, 14 Man. 
L. It. 310.

Treating — Evidence.]—In the cases of 
Ami and Foley the charges were of treating 
in bars. The evidence of Ami's treating was 
of a very general and vague character. He 
stayed for some time at Laboasière's hotel 
and treated considerably, even including, at 
times, all in the bar-mom. The circum
stances of the different occasions, or who

■ present, were not shewn : Held, impos
sible, upon such evidence, to find the corrupt 
intent proved. In Foley's case the charge in 
the particulars was of treating all of the 
voters—a large number present in the bar 
of Tremblay’s hotel on a particular evening 
—and that Foley then announced “that al
though lie was not the government candidate, 
lie had their money to spend.” The evidence 
shewed that Foley was at Labossière's. not 
Tremblay’s hotel, and gave an invitation to

I! in the house t<> drink, and that what he 
said was that “if lie wasn't a candidate, he 
had money to spend.” Foley’s name was one 
of those brought before the convention which
nominated the respondent in the government 
interest:—Held, that the evidence of the part 
taken by Foley in the contest was very vague 
IIUd seemed in'no way to support the view that 
this treating was done in the respondent’s 
interest or for the purpose of influencing 
••lectors. In re Lisgar Dominion Election, 
22 Occ. X. 433, 14 Man. !.. It. 310.

Treating — Evidence.]—In the case of 
Watson, the charge against him and others 
associated with him, was of furnishing food 
for a meal at the house of an elector, to him 
and other electors, on the occasion of a meet
ing the night before polling day. It might 
be inferred that the refreshments were sup
plied with intent to influence the electors, 
and that, in that sense, it was don* cor
ruptly. The suggestion, after the votes had 
been polled, of a further “treat” for the night

I of polling day was not without importance.
That suggestion fell through :—Held, that the 

I case could pot be brought within s. Ill of the 
Dominion Election Act. for which it seems 

I necessary that either the meat or drink, or 
j the money or a ticket to procure them, should 

be actually supplied. In re Lisgar Dominion 
I Election, 22 Occ. X. 433, 14 Man. L. R.
I 310.

Treating — Evidence — Particulars.]— 
In Fiset’s case it was charged in general 

I terms in the particulars that he travelled 
about in the constituency and canvassed a 

, large number of voters in certain sjiecified 
polling districts, and “corruptly treated them,

I to induce them to vote for the respondent.
The evidence shewed that Fiset did go about 

. canvassing and was driven by Jean Moreau.
1 It was sought by the petitioners to shew that 
1 in so going about Fiset treated various elec

tors, but objection was made to the allowance 
of such evidence on the ground that the par
ticulars did not give the details required by 
the order, and the Court refused to hear evi
dence of treating in that way, not more de
finitely specified, or to allow the examination 
of Mioreau for the puriKJse of obtaining in
formation only. About a week before polling 
day Fiset spent an evening at Moreau’s house : 
lie had with him whisky and gin and gave a 
drink to one Cardinal, telling him it was 

: "election whisky." The meeting was not ar- 
! ranged, but the neighbours just happened to 
I come in. It was not shewn that Cardinal 
I had a vote. Cardinal’s evidence was given 

without objection, and he was cross-examined 
I upon it:—Held, that the Court was not pre- 
| vented from considering the charge on ac

count of its not being specified in the particu
lars, but the way in which the evidence was 

j brought out was to be taken into considera- 
I tion. If such meetings were frequent or in- 
! tentionally brought about, the inference of 
j the corrupt intent would be almost irresiet- 
I ible. As it was, it could not be taken as 
; absolutely clear. In rc Lisgar Dominion 
j Election, 22 Occ. X. 433. 14 Mian. L. R. 310.

Treating — Intent — Candidate.] — If 
was shewn that the respondent and his chief 

! agent had on several occasions in the course 
1 of the canvass treated in bars. The respon- 
! dent was a physician, with n large country 
1 practice, and constantly on the road. He 
! was also a horse fancier, and, although an 
I abstainer from liquor, a great consumer of 

cigars. It was not disputed that while on 
i the road he was in the mnstnnt habit of 
I treating, and he continued to treat after his 
I nomination by the convention on the 1st Feb- 
! ruary until the writ for the election was 
I issued, on the 22nd April :—Held, that no 

corrupt intent having been shewn in any of 
the instances of treating proved, the election 
was not thereby avoided. West Wellington 
Case, 1 E. O. lfi, distinguished. In re East 
Middlesex Provincial Election—Rose v. Rut
ledge. 23 Occ. X. 183. B O. L. It. <H4. 2 O. 
W. It. 233.

Treating - Intent — Custom.] — The 
treating of electors prior to and on polling 

; day by an agent of the respondent, although 
! doiie on a liberal scale, will not be assumed 
I to have been done with the corrupt intent 
1 necessary to make it an offence, when the 

Court is" satisfied that hi- was accustomed to 
keep at all times considerable quantities of 
liquors on hand and to supply them quite
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freely to others in the way of hospitality or 
as a matter of business, and there is no other 
evidence to shew that the treating was done 
in order to influence a voter or voters. The 
same rule applies to treating when don.* in 
compliance with a custom prevalent in the 
country and without express evidence of any 
corrupt intent in so treating; also to the 
supplying of meals at a private house to 
electors who have come from u distance, in 
the absence of evidence that this was clone 
for the purpose of influem iug the election. 
In re Li»gar Dominion Election. 22 Occ. N. 
433. 14 Man. L. R. 310.

Treating — Intent — Cuntotn.]—Where 
a person who was held to be an agent gave 
two bottles «if whisky to an elector the day 
before polling day. the inferemv of fact was 
drawn that they were given with the corrupt 
intent of influencing the voter, although there 
was no direct evidence- to shew the object for 
which they were given. Where a quantity 
of whisky was obtained from one agent of tlie- 
respondent and taken to the home of auother 
in the vicinity of one of the polling places, 
where it was "drunk freely on election day by 
the electors generally, the inference- of fact 
was drawn that it was provided by both these 
agents for the purpose- of influencing the elec
tors. though then- was no direct evidence to 
that effect, and it was held to lie a corrupt 
practice notwithstanding that apparently it 
did not have that effect. The evidence also 
shewed that a quantity of whisky was taken 
to a place in the vicinity of nnôther polling 
place by an agent, where it was consumed 
by the agents and others on ifolling day : — 
Held, that this shewed a scheme on the part 
of the respondent’s agents to influence the 
voters generally, and procure the election 
of the res|H)ii(leut by providing whisky at 
each of the polling places. Quaere, -whether 
an agent a ustomed to carry about with 
him a bottle of whisky to treat those whom 
be should happen to meet, should not. if 
following this custom while actually engaged 
in canvassing, be held to have treated with n 
corrupt intent. Leblanc v. Maloney 5 Terr. 
L. It. 402.

Treating — Meeting of Electort — In
dividual».] — The respondent requested M„ 
who was found to be nil agent, to go with 
him to a factory and introduce him to the 
workmen, some of whom were voters. M. did 
this, and the respondent addressed the work
men on behalf of his candidature. After the 
meeting was over and the workmen had dis
persed, M. asked the foreman to have a drink 
at a neighbouring inn, which the foreman 
declined. M. also said that If the workmen 
who went home in that direction would go 
to the inn, he would “ leave a drink for them 
there." This eon versât ion was not in the 
presence^ of the respondent, nor heard by 
him. When the men were leaving their work 
for the day, the foreman told them what M. 
had said, and eight or ten of them called 
at the inn and got a drink of Ix-er without 
paying for it :—Held, that a charge of treat
ing a meeting assembled to promote the elec
tion. under s. 161 of the Ontario Election 
Act. failed upon this evidence, for the meet
ing had come to an end before anything was 
said about the treating, and the men were 
not told anything about it till nearly three 
hours afterwards. Nor did the evidence sup
port a charge under s. 162 ( 1 ) of corrupt 
treating of individuals in order to be elected.
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M. being a customer of the factory and ft 
lowing u previous habit in lus intercuur- 
with the men. In re Ea»t Middle 
ciat Election—Rote v. Rutled-n 2."! <»< \
183, 5G.L R. 644. 2 O. W. 11. 2$i.

Treating a Meeting Bribery. ]—Wbeiv
after a meeting of electors had broken np, 
an alleged agent of the respondent hud tr | 
at the bar of the hotel where it hud i«.>n 
held, a mixed multitude comprised of n,- 
who had been at it, and others w ho had m. 
—Held. Maclennan, J.A., dissenting, that this 
was not treating "a meeting of electors 
sembled for the purpose of promoting >1. 
election," within s. 161 of the Ontario Eh- 
tion Act. R. 8. O. «-. V:—Held. also, revet* 
ing the decision of the trial Judges, that such 
treating was not "bribery," within s. l.'iD. 
Corrupt treating in its nature run- very '•low 
to bribery on the part of the treater, hut the 
circumstances in which a treat can be «aid 
to tie a valuable consideration within s. 159, 
so as to amount to bribery on the part of tin- 
person accepting it, must' be unusual. In r- 
liorth Waterloo Provincial Election—Shoe
maker v. Lackncr, 2 Elec. Ca*. 76.

Treating a Meeting — What Amoioui 
to.]—A number of voters met at. a voterV 
house for the purpose of going over the voters’ 
lists and then of having a can I party. After 
the lists were disposed ol 
took place, mid meat and drink were supplied 
! ix the host, bat the di nl 
of beer, was paid for by subscription, accord
ing to the custom of the locality, a German 
settlement :—Held, mu a corrupt practice 
xvithing the meaning of the words “treating
a .......I ing of electors as
pose of promoting the election." in >. I'll 
of the Ontario Election Act, R. S. <>. 18S»7 
c. 9. In re South Perth Provincial F.hctm 
—Ell a h v. Montieth, 2 Elec. Cits. 144.

Voting without Right Knotcledy 
-Alieu»—Non-retidcnt». |—Actual knowledge

to vote (e.g., because an alien or non-re
sident) is necessary to constitute a '••rrupt 
practice under R. 8. O. 1887 c. !•, s. 1*«U. /-» 
re South Perth Provincial Election—Mal
colm v. McNeill, 2 Elec. Cas. 30.

Voting without Right -Knowledge — 
Mala Men»—Taking Oath. |—It was charged 
that a person had voted at the election, know
ing that he had no right to vote, by reason 
of his not being a resilient of the electoral 
district. He knew that his name was on tw 
voters' list, and that It had been maintained 
there by tne County Judge, notwithstanding 
an appeal, and he believed that he had. 
and did not know that he had not, a right 
to vote Held, that a corrupt practice un
der s. 168 of the Election Act. R. S. 0. 18b 
c. 9, was not established. Coder that an- 
lion the existence of the mala metis on the 
part of the voter, "knowing that he has 
no right to vote." not merely his knowledge 
ol facts u|H>n the legal construction 
that right depends, must be proved. The ot- 
fence does not depend upon his having taken 
the oath : It may he proved apart from that 
nor does the fact that Is- has taken the «un. 
even if It he shewn in point of law vo be 
untrue, necessarily prove that the offence m- 
been committed. Haldimand Case. 1 auc. 
Cas. 629. distinguished. In re Kant fit.»'» 
Provincial Election—Eation v. Broicer.
Occ. N. 10. 2 Elec. Cas. 100.
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IV. Petition to Void Election.

Affidavit — Commissioner — Agent of 
Solicitor. |—The respondent to a petition un
der the Ontario Controverted Elections Act 
moved to set aside or dismiss the petition 
ami to set aside the service thereof, and of 
the affidavit of bona tides and of notice of 
presentation, because the commissioner before j 
whom the affidavit was sworn was the solid- 
tor by whom the petition and affidavit were ; 
prepared, and by whom, us agent for the ’ 
petitioner's solicitors, the petition was pre
sented :—Held, that the commissioner was not 
disqualified. In re Lennox Provincial Elec
tion—Perry v. Caracal leu, 22 Occ. N. 407,
4 U. L. R. 047. 1 O. W. B. 730.

Appeal— Seulement of Cane.]—No ma
chinery lias been provided by the Ontario 
Controverted Elections Act or by the Rules 
for the settlement of a case upon an appeal 
to the < 'ourt of Appeal from the judgment 
upon the trial of a petition under the Act. 
The trial Judges can give no direction ns 
to the evidence to be submitted to the Court. 
.Semble, that either party may treat the whole 
of the evidence taken at the trial as being 
before the Court of Appeal. In re South Ox
ford Provincial Election—McKay v. Suther
land. occ. x. 4i, 5 o. l. it. 58, 2 o. w. 
R. 2.

Application to Fix Day for Trial—
Delay—Extending Time—Grounds — Discre
tion—Appeal—Form of Order.]—The peti
tions were presented on the 4th February, 
1M03 ; the Legislative Assembly sat from the 
10th March to the 27th June. On the 5th 
November applications were made by the 
petitioners to a Judge on the rota to fix dates 
1 trial of the petitions, and if neces
sary to extend the time for bringing them 
to trial. Owing to the engagements of the 
other Judges on the rota, and the difficulty 
of immediately communicating with them, the | 
Judge was unable then to fix dates, and, the 
respondents not being prepared to agree to an 
extension of time, the applications stood over 
pending applications to be made to extend 
the time. On the 11th November the peti
tioners moved before the same Judge (one 
of the Judges of the Court of Appeal) for, | 
and obtained, orders extending the time for | 
the commencement of the trials, upon affi
davits shewing that the petitioners believed 
that the Court could fix days for trial suit- j 
able to the Judges' other engagements : that 
bribery was extensively practised on behalf 
of the respondents : that the petitioners could j 
prepare for trial in one month ; that the re- ; 
qui remen is of justice rendered it necessary 
that the time for the commencement of the j 
trials should be extended ; that the applica
tions were not made for delay :—Held, that { 
the applications were in time to enable the ' 
trials to be commenced within «5 months from ' 
the date of the presentation of the petitions \ 
(excluding the time occupied by the session) j 
within the meaning of ss. 47 and 48 of tl 
Ontario Controverted Elections Act, and tl 
biilure to fix days could not be attributed 
''» the petitioners : ss. 10 and 47 of the 
Act and Rules 20 and 27 leave the fixing 
of days in the hands of the rota Judges. It 
"'nfJ not open to the respondents to complain 
of lack of diligence by the petitioners within 
the 0 months, no days for trial having been 
axed. Much of what was necessary to be 
shewn on the applications to extend the time.

transpired in the presence of the Judge, and 
the facts were within his own knowledge ; 
there was no reason why he should not act 
thereon. The justice of the case was in 
favour of making tin- orders; the Judge right
ly exercised his discretion upon sufficient 
grounds ; and his orders should not lie in
terfered with. The appropriate form of t lie 
orders would be to extend the time for fixing 
the days of trial rather than the time for 
the commencement. In re Sortit Norfolk Pro
vincial Election. Snider v. Little—In re North 
Perth Provincial Election. Monteith v. Brou n.
24 Occ. N. 0, 0 O. L. It. 507, 2 O. W. R. 
1079. 110*.

Change of Solicitors -Right to Object 
to-—Withdrawal of Petition—Order for — 
Evidence on—Notice of Motion—Publication 
—Collusion—Deposit—Security for Costs — 
Substitution of Petitioner —Time for.]—The 
only person who van complain of an order 
changing the solicitor for the petitioner In an 
election petition is the solicitor removed. An 
ordinary voter has no status to attack the 
order, and an application by such an one 
to set aside an order can be considered only 
so far as the order is part of a scheme to 
get rid of the petition. 2. Assuming that 
an ordinary voter is a person who can move 
against an order giving the petitioner leave 
to withdraw the petition, there was no irre
gularity in the application to withdraw in 
this case, affidavits of the financial agents 
of tile candidates not being necessary unless 
insisted on by the Judge who hears the appli
cation. and the notice of motion having been 
published in two newspapers in the electoral 
division. It was not proved that there 
was collusion or that the petitioner did not 
in good faith authorize the application : and 
semble, if I here had been collusion, the appli
cant would still have had the right to with
draw. but the Judge might have ordered that 
the deposit shorn! remain as security upon a 
petitioner being substituted. 4. An applica
tion to substitute a petitioner is to lie made 
at the time the motion to withdraw is made; 
and, If not then made, and an order for with
drawal granted, the petition is out of Court 
and cannot he revived. Rut semble, if tin-re 
was power to make such an order at a later 
period, it should lie applied for within a rea
sonable time and full explanation of any delay 
given. In re South Leeds Dominion Election 
—Kelly v. Taylor. 2 Elec. Cas. 1.

Charges Not Investigated at Trial—
Excessive Particulars—Witness Fees.] — A 
controverted election petition contained <$85 
charges and at the trial application was made 
to 8 or 10 more charges ; 225 witnesses were 
subpoenaed and paid $530. Two charges 
were proved thereupon, the respondent admit
ted responsibility of an agent and did not 
claim protection of the statute. The Court 
declared the seat vacant :—Held, the practice 
of heaping up excessive number of charges 
could not be encouraged. Costs were not 
allowed for charges which failed nor for 
tlie supplemental charges, but the Court al
lowed the petitioner $230, ns a reasonable 
apportionment of the expenses for witness 
fees. In re North Norfolk Provincial 
Election—Snider v. Little, 4 O. W. It. 314.
25 Occ. N. 0, 8 O. L. R. 500.

Copy—Service — Amendment.]—In tin- 
printed copy of the petition served upon the 
respondent the concluding prayer had, by mis-
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take of the clerk, a pen stroke drawn through 
It Held. that, though the copy was not 
strictly a “ true copy " of the original, yet 
ae the defe<t was a purely formal one. and 
could not possibly have misled the respond
ent. It was not fatal, and leave to amend 
was given. /* re Ventre Bruce Provincial 
Lie, tion—Stewart \. Clarke, 22 Oec. N. 286, 
I ", L K. 268, 1 O. W. K. 302, 2 O. W. It.nm

Copy- Xrglvct to Di posit—Local Regis- 
tear—Extension of Time—Terms—Costs.]— 
Election petitions tiled with local registrars 
tindet «S2 V. (2) c. 6 (O.) are received by 
them as registrars of the t'ourt of Appeal. 
And. although a petitioner who does not leave 
with tlie local registrar at the time of filing 
the petition a copy of the petition to tie sent 
to ike returning officer, ia in default under 
Elect ion Rule 1 (2), still the time for doing 
so is subject to Election Rule 58, enabling 
the t’ourt or a Judge in a proper case to 
enlarge the time appointed. And where, 
through inadvertence, the solicitor for a peti
tioner had omitted to leave the copy, and 
applied without delay, the time was extended, 
and an order for the dismissal of the ]>etition 
was discharged, upon the terms ns to costs. 
In r> A orth tirey Provincial Election—Boyd 
v. Markup. 22 Oec. X. 202, 6 <). L. R. 272. 
1 U. W. It. 474, 483, 2 C). W. It. 221, »VH. 
1131.

Costs — (’barges which failed—Charges 
not investigated—Excessive particulars—Wit
ness fees. Re North Norfolk Provincial Elec
tion—Snider V. Little. 4 O. W. It. 214, 8 <). 
!.. R. AML

Costs- Conduct of Respondent.]—The re
scindent. having allowed the organization 
<>f the contest to go into the hands of persons 
as to whom lie could not or would not give 
any information, and having failed to shew 
that he had made any serious effort to pre
vent illegal practices, was refused any costs 
of his attendance or examination as a wit
ness. the petition being in other respects dis
missed with costs. In re Li spar Dominion 
Elr. Hon. 22 Oec. X. 433, 14 Man. I.. R. 210.

Casts—Counsel Fees—Disbursements.] — 
The fee of an advocate or munsel upon the 
trial of a controverted election petition is not 
to exceed the amount provided by 54 & 55 V. 
c. 20, s. 15 (D.) 2. The fee allowed by
this section does not include disbursements 
in the cause nor the costs of preliminary

Iiroccedings. Bergeron v. Brunet, fi n. I». 
t. 424.

Cross-petition—Security for Costs. ] — 
1'nder s. 12 of the Controverted Elections 
Act. R. S. O. 1887 e. 10, security for costs 
is required only In the case of the original 
or principal petition, and not in that of n 
cross-petition. In re Kingston Provincial 
Election—1 anoint inc v. II art p. 14 Oec. X. 
420. 2 Elec. Cas. 10.

Deposit—IsKur of Writ—Clerk or Drpntp 
Clerk — Bank- Notes.]—A petition . under 
tlie Controverted Elections Ordinance (C. O. 
1888 c. 5) was filed with the clerk of the 
Court at Calgary under s. 2. he lieing the 
clerk whose office was nearest to the resid
ence of the returning officer, and afterwards 
forwarded to the deputy clerk at Edmonton.

1204
Tlie deposit of $5 to required by s. 7» was med< 
with the deputy clerk, no tbenuiioi. i-mH 
tie- writ of summons un« ■ t s. 7:—Held. that 
the deputy clerk was. y virtue "i . .; ,,f 
Ordinance 10 of 18JO _. the proper jiersuii 
to recei\ e i lie depo-1 and issu-' the writ ... 
summons Tlie d« , osit was made in notes »: 
a chartered hank :—Held, that a payment or 
deposit of a sum of money required I > statut, 
need not, in the absence of express provision, 
lie made in gold or legal tender. and that 
therefore, the deposit was sufficient. In ». 
St. Albert Provincial Election, Prim, y. Uni- 
oncy, 2 Terr. L. R. 173.

Deposit — Payment out—Petition aban
doned before service—Grounds ..f abandon
ment—Affidavits denying collusion. /.’ it.-' 
Wellington Provincial Election Path row v 
Tucker, 1 O. W. R. «2D.

Deposit of Copy — Prelim in nr'/ 0bj-v 
tions.J—Where a copy of an election petition 
was not left with the prothonorary when the 
petition was filed, and, when deposits! later, 
the forty days within which tin- petition had 
to be tiled had expired:—Held. Gwyune, .!.. 
dissenting, that the petition was properly 
dismissed on preliminary objections is It.
R. <10, 21 Occ. X. 2Ô21. I.isgnr Kl«iion 
Case, 20 8. C. R. 1, followed. Per Gwynne. 
J. : The Supreme Court is competent '.. -ver
ni le a judgment of the Court differently -u- 
stituted. if it clearly appears to 1h- erroneous. 
In re Burrard Dominion Election. 2. Occ. 
N. 10, 31 8. C. It. 450.

Deposit - Rival claimants I"-Re 
North Waterloo Election, 1 O. W. R. Si.

Discovery Examination for -— Parti"'- 
lars.]—Section 18 of the Controvert'd Elec
tions Ordinance, C. O. 18tts 4. provides 
as follows : “The said petition and nil pro
ceedings thereunder shall U- deetn-'-l to I"; " 
cause in the Court in which the said petition 
is tiled, and all the provisions of the Judica
ture Ordinance, in so far as they are appli
cable and not inconsistent with the provi
sions of this Ordinance, situII be applicable to 
each petition and prow din* 
the provisions of the Judicature Ordinance 
respecting examinations for discovery come 
w ithin tlie above section. 2. That where par
ticulars of the charges had been ordered the 
examination could not be contiielled until al
ter the delivery of the particulars, IaoIshc 
v. Maloney, 1 Terr. L. R. 341.

Evidence — Return.]—In a controvert'd 
election |s»tition It is not necessary that proof 
should lie given that the respondent 1m* 
been returned as member. Leblanc v. 
oncy, 5 Terr. L. R. 402.

Examination of Respondent for Di»- 
covery — Inquiry into Corrupt Pravlun 
Committed at Former Elect ior Scop. - 
Lengthy Examination—Discretion- Adjourn
ment — Continuation.]—Corrupt prnctie-s 
said to have been committed by the respond
ent to a controverted election petition a’ .1 
former election on the petition against "hi. i
he was declared t" bat l •
cannot, as such and ns committed with re
ference to that election, be inquired mo 
for the purpose of invalidating the election 
in question. Therefore, the petitioner has no 
right, upon the examination of ih- respond
ent for discovery, to make a general inquiry
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into such corrupt practices, unless it can oe 
shewn that they are in some way connected 
will, mid are still operative upon the election 
in question. Where a question was asked 
with reference to a discussion between the 
respondent and another person before the pre
vious election, coupled with a statement that 
the discussion alleged was allowed to have 
Iteeii renewed at the election in question :— 
Held, that the question should lie answered. 
If an examination for discovery is not con
ducted with discretion or becomes oppres
sive. the Court is empowered to declare that 
it shall be dosed. Where the examination 
was continued until late at night, when the 
examiner became exhausted and was tumble 
to proceed further with it:—Held, that the 
respondent must attend for further examina
tion. hi re North York Provincial Election— 
Kennedy v. Davis, 24 Occ. X. 11, 6 O. L. R. 
714. 2 O. W. R. 116».

Extending Time for Trial — Orders
Din n Hot Pm tie* | While there le no
thing to prevent a petitioner from making 
an application to fix the time and place of 
trial, he cannot be said to he in default for 
uot having done so. The obligation and in
itiation in that respect are cast upon the 
rotr Judges, the only penalty (if so called) 
apt.a the petitioner being that, if three 
months elapse after the presentation of the 
petition until the day for .the trial being 
fixed, any elector may, on application, be 
substituted for the petitioner, on proper terms. 
And where the Judges' other engagements 
are such as to make it difficult for them 
to try the petition, an application to extend 
the time for proceeding to trial will be grant
ed almost as a matter of course. In re Ven
in Bruce Provincial Election — Stewart v. 
'Vert, 24 Dec. N. r.2, 7 O. L. R. 28, 1 (). 
W R. 503, 2 O. W. R. 10U4.

Extending Time for Trial—Cross-peti
tion. Re North Norfolk Provincial Election, 
2 O. W. R. 1106.

Misdescription of Electoral District
001 I".....Inn 1,1. | Tliv petition

anil other papers in an election case were 
headed in the proper Court and purported to 
be under the Ontario Controverted Elections 
Act. as to “the election of a member of the 
legislative Assembly for the Province of On
tario for the electoral district of Lincoln and 
Niagara, holden on the 22nd and 2»«li days 
of May. 1902." No such provincial electoral 
district as Lincoln and Niagara existed, but 
there was an electoral district of Lincoln, 
being the district intendi-d :—Held, that the 
misdescription was not fatal: that the addi
tional words might lie treated as surplusage 
«nil utruck out, leave being given to the peti
tioner to make such amendment. In re Lin- 
roll, Provincial Election—McKinnon v. Jessop. 
ÿ Occ. N. :t62. 4 O. L. R. 456. 1 O. W. R.

Particulars—Affidavit of Verification — 
Service— Vapueness of Particulars — Objec
tion on Appeal.]— In proceedings under the 
Controverted Elections Act, H. S. O. <•. 11. 
it is sufficient to attach an affidavit of verifi- 
(/Mtion to the particulars filed, without serving 
it on tin- respondent. 2. It is too late on 
nppenl from the judgment on an election peti
tion to object to the insufficiency by vagueness 
of ’lie particulars. In re North Waterloo

! Provincial Election—Shoemaker v. Laekner, 
I 2 Elec. Cas. 76.

Particulars—Extension of Time—Appeal 
— Stay of Proceedings — Appial Hooka — 
Costs. |—Vnder the provisions of s. 18 of the 
Controverted Elections Ordinance and ltule 
548 of the Judicature Ordinance, the Judge 

| has jurisdiction to extend the time for apply- 
I ing for particulars even after the time limited 

by s. 11 of the former Ordinance has elapsed.
| Proceedings stayed pending appeal, time for 
i applying for particulars enlarged, typewritten 
| instead of printed appeal books allowed, and 
I costs directed to abide result of appeal. In 

re Banff Election—Brett v. Sifton ( No. 3). 
4 Terr. L. R. 263.

Peremption - -Statate—Retroactivity.] — 
1 The statute 1 Edw. VII. e. 7 (Q.), assented 

to on the 28th March. 1901. has. retroactively, 
the effect of perempting all election petitions 

, in which the instruction au mérite has not 
[ been commenced within the three months 

which follow ili.- publication in the Official 
! Gazette of Quebec of the election of the re

spondent. Sti\ Marie v. Perrault, 4 Q. I\ It. 
j 189.

Petitioner- -Status—Corrupt Practices — 
Right to Vote, — Preliminary Objections — 
Dominion Election Act — Interrogatories — 
Failure to Anstrcr.]—Corrupt practices com- j raitted by a petitioner who contests a federal 
••lection do not deprive him ipso facto of his 
right to vote at such election, nor of his 

! right to be petitioner, except in the cases pro
vided for by ss. 8 and 9 of 63 & U4 V. c. 12. 
Consequently, the disqualification resulting 

i from practices other than those enumerated in 
1 ss. 8 and 9 cannot he pleaded by way of 

preliminary objection. Aliter, In the case of 
a provincial election. 2. Section 113 of the 
Dominion Election Act of I960 should be 

; strict!y interpreted and should not be extended 
by analogy. 3. In the case of a petition to 
set aside an election the opposite party enn- 

i not be interrogated sur faits et articles, and 
if the party does not obey the order to answer 
such interrogatories, they will not he taken as 
affirmatively answered upon a motion to that 

1 effect. Poirier v. Loy. 4 Q. P. It. 23.

Preliminary Objection* • Affidavit of 
ix-titioners — Intituling — Receipt — Clerical 

, error. Re Qu’Appelle Dominion Election (N. 
W.T.), 1 W. L. It. 4!Mi.

Preliminary Objection*— hiatrcr—Que
bec Controverted Elections Act.]—The Quebec 
Controverted Elections Act makes no provi
sion for the making and filing of an answer 

! to the preliminary objections, and if an 
answer he filed it will he struck out on mo
tion. Dyer v. McCorkill. 7 Q. I*. It. 167.

Preliminary Objection*—Appeal—Stay 
1 of Trial.]—Where tin- respondent to a Domi

nion election petition lias appealed to the Su- 
I p reine Court of Canada from a judgment over

ruling his preliminary objections, the Superior 
Court cannot, as long as the appeal lias not 

! been decided, fix a day for trial on the merits, 
hut the Court must stay the proceedings and 
postpone tin- trial of the petition. Bergeron 
v. Brunet, 5 Q. P. R. 156.

Preliminary Objection*—English Rules 
—Copy of Petition—When to be. Filed.]—
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onier to bave due presentation of nu clec- 

.. u petition under the Domiuiuu Controverted 
Elections Act, It. S. C. e. î», s. 1>, a petitioner 
must. nt the same time that Le tiles his peti
tion. leave with the clerk of the Court a copy 
of i he petition to be sent to the returning 
officer. In re Bur curd Dominion Election- 
Du ml v. Maxwell. 21 Occ. X. 252, S H. C. It. 
05.

Preliminary Objections - I^eave to 
supply new evidence after conclusion of hear
ing— Proof of status of petitioner—Production 
of voters' list. ID Yukon Dominion Election- - 
liront v. Thompson (Y.T.), 2 W. L. R. 130, 
435.

Preliminary Objections — Motion to 
Strike Out—Appeal—Fixing Time for Trial.] 
—Preliminary objections to an election peti
tion having, on summons to strike them out 
or otherwise dispose of them, been struck out, 
on the ground that they were not filed in 
time, inasmuch as they were filed after office 
hours mii iii,- last day limiting for filing, and 
an npi»eal from the order to the Supreme 
Court of Canada being pending :—Held, that, 
inasmuch ns the preliminary objections had 
not lieen considered upon their merits, and 
one of the objections if sustained would 
finally dispose of the |>etitiou. the Court should 
not i :i time for tin- trial of the petition. 
In re HV»t Amu ini bo in Dominion Election— 
McDougall v. Darin, 2 Terr. L. R. 417.

Preliminary Objections Order as to 
—Jurisdiction of Judge at I'hambcrs—Rules 
of I'onrt—Practice.]—The words of O. 35 of 
the Rules of the Supreme Court made under 
the Dominion Controverted Elections Act, and 
the table of Chambers work indicating tin- 
order in which each Judge shall sit and tin- 
period of time during which he shall take the 
duties assigned, etc., fulfil the provisions of 
the Dominion Act of l.SKT, c. 7, ». 2. and 
there being both a practice as to the order 
of business and an arrangement of the order 
of business, a Judge sitting nt Chambers has 
jurisdiction to make un order setting down 
preliminary objections to an election petition 
to be heard before one of the Judges of the 
Supreme Court. It is not necessary in Nova 
Scotia that there should be a rota before such 
an application can lie heard, the English 
practice in that particular being different, and 
depending upon the wording of the English 
Act applicable in such cases. The words 
“ order,” “ duties," and "arrange," ns used 
in the Dominion Controverted Elections Act, 
at> not used as conferring jurisdiction. In 
re Cumberland Dominion Election-—Ripley v. 
Logan, 37 N. S. Reps. 341».

ninary
tion of PExamination of Petitioner.] \ respondent m 

a controverted election petition under the 
(Quebec Act has no right to examine the peti
tioner before filing particulars of preliminary 
objections. 2. The respondent will be ordered 

nee of t ht gents and friends 
of the defeated candidate who have committed 
in regard to the petitioner, and of those in 
regard to whom the petitioner has committed, 
acts of corruption, corrupt practices, and 
election frauds, mentioned in the preliminary 
objections, with the places and dates, and 
describing the acts committed, and in what 
they consist. (iiroux v. Bergcvin, 5 Q. 1*. R. 
45.

Preliminary Objections /'M
tituled in the Matter <>j th> I',In „ „
Member”—Return of Two Memh. « -Affida
vit—Security — Amendment.] — writ <
issued for the return of two ....ml.. >> i„ |j„
House of Commons for the electora distrh „ 
Queens, in the province of Eriu., I .-iward 
Island. The returning officer return,-,i 
members as elected: — Held, that 
verted election petition against on, 
members, Intituled “In tin- matter nf i • 
election of a member." etc., was a nullity 
and the affidavit and security a- company nig 
the petition being also so intituled, tli- iv «„> 
no power to amend : and preliminary objec
tions were sustained. In re Quo'»#' Coun i 
Dominion Election — Burke \ 1/, l.tn„ -,
Occ. X. 40.

Preliminary Objections -Pr>
In preliminary objections, and a fortiori n 
those made to a petition against an -lection, 
there is no necessity to s|*‘citicullx allege 
prejudice. Sweeney v. Lovell, 3 (;. p. I{,

Preliminary Objections ,S'< aral
Coûtes of Complaint So /,'
Return—Corrupt Practices.] \n election 
petition was divided into two part- the first 
being based upon the alleged invalidity of T.'s 
nomination, and viie relief prayed with regard 
to that was that B„ the other candidate, 
should be returned ns elected, or that there 
should be a new election : and the second 
part being in the alternative, in case the 
Court should think T. should have been re
turned, that lie should be declared to be dis
qualified by reason of corrupt practices. T. 
received a majority of the votes, but the re
turning officer made a special return of the 
facts and the facts and the return of "no 
member elected." on account of the supposed 
invalidity of T.'s nomination. The returning 
officer was made a respondent to the petition: 
—Held, upon preliminary objection to the 
petition, that, as a petition must, by statute, 
be filed within n certain number of days after 
the election, and not after the return, tbat the 
two distinct sets of allegations and prayers 
for relief were properly included in the one- 
petition. In re West Durham Dominion 
Election—Burnham v. Thornton and Bingham, 
21 Occ. N. lffi».

Preliminary Objections 'eral
Causes of Complaint—No Return—Illegal />'• 
posit—Parties to Petition.]—A petition und-r 
the Dominion Controvert ni Elections Act, it. 
S. C. c. !», alleged that T., n respondent who 
lmd obtained a majority of the votes at the 
election, was not properly nominated, ntm 
claimed the seat for his opponent ; and that, 
if it should be held that T. was duly elected, 
his election should be set aside for corrupt 
acte hy himself and agent 
was properly made a respondent to such peti
tion. which was properly framed under s. ■» 
of the Dominion Controverted Elections Act. 
Judgment of Street, J., 21 Occ. N. .1®'- 
affirmed. In re West Durham hmninion 
Election—Burnham v. Thornton and Bingham. 
21 Oir. N. 365, 31 8. C. R. 314.

Preliminary Objections Statu
etitioner — Corrupt Arts—Evidenee—urim 
ion Elections Act, 1900, s. 1 
13 of the Dominion Elections Act. 1900. pra
ties that any person hiring a onveyance tor 
candidate nt an election, o. his agent, io
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the purpose of conveying eny voter to or from 
a polling place shall, ipso facto, l>e disquali
fied from voting at such election :—Held, that 
the right of an elector to present a petition 
against the return of a candidate at an elec
tion may be questioned, by a preliminary 
objection, on the ground that he is disqualified 
under s. 118, and that on the hearing of the 
preliminary objection evidence may be given 
of the corrupt acts which caused such dis
qualification. Beauharnois Election Case, 31 
8. C. K. 447, distinguished. Held, also, that 
though, unless the commission of the corrupt 
acts charged is admitted, it must be judicially 
established, such admission or judicial deter
mination does not take effect merely from the 
time at which it is made, but relates back to 
the commission of the acts. In re Cumber
land Dominion Election, Logan v. Ripley ; In 
re Piet ou Dominion Election, McDonald \. 
Hell; In ft North Cape Breton and Victoria 
Election, McKenzie \. Cannon, 85 Oce. N 
134, 3V. S. O. R. 548.

Preliminary Objections — Status of 
Petitioner—Corrupt Practices by—Voter — 
Discovery—Faits et Articles.]—In contesting 
a Dominion election, the fact that the peti
tioner has been guilty of electoral corruption, 
other than that mentioned in art. 118 of the 
Dominion Elections Act, does not make him 
incapable of contesting the election, such cor
ruption not taking away from him ipso facto 
his right to vote at the election. 8. The Con
troverted Elections Act not having authorized 
the administration to the parties of interro
gatories sur faits et articles, the default of 
the petitioner to answer such interrogatories 
is no evidence against him. Poirier *. Log, 
Q. R. 19 S. C. 489, 4 Q. 1». R. 418.

Preliminary Objections— Status of peti
tioner —Evidence—Voters’ list—Certified copy

Notice under Canada Evidence Act—Oral 
testimony of petitioners —Notice of presenta
tion of petition and of security—Clerical error 
—Copy of certificate of registrar—Receipt— 
Service—Deposit—Bank notes — Payment of 
'•ost of publication of petition—Credit—Affi
davit verifying petition—Proof that election 
held—Illegal acts of enumerators and deputy 
returning officers. Re Alberta Dominion Elec
tion (N.W.T.), 1 W. L. It. 480.

Preliminary Objections — Status of 
Pi titioner — Particulars- -Corrupt Practices.] 
- -A respondent to an election petition must, 
if he alleges that the petitioner’s name is not 
lawfully uiKin the list of electors, point out 
the nature of the illegality charged. 8. The 
respondent will be orderd to give particulars 
of the corrupt practices of which lie alleges 
that the petitioner has been guilty and the 
expenses which he has incurred and the elec
tors whom he has treated. 3. He will also 
be ordered to give particulars of the conspir
acies of which lie accuses the petitioner, the 
payments and promises of money or rewards 
which lie alleges the latter has made, and the 
particular circumstances of each offence. Ste. 
Marie y. Perrault, 5 Q. P. It. 430.

Preliminary Objections—Status of peti
tioner—Proof of—Copy of voters’ list certified 
by Clerk of the Crown in Chancery—Notice 
—Canada Evidence Act—-Petition filed before 
return — Form of petition — Affidavit. Re 
Yukon Dominion Election—Grant v. Thomp
son (Y.T.), 2 W. L. It. 130, 435.

Preliminary Objections — Status of 
Petitioner—Proof of—Notice of Hearing of 
Preliminary Exceptions—Procedure on Hear
ing—Particulars—Quebec Controverted Elec
tions Act.]—The .inegation that the deposit 
required by law had not been made by the 
petitioner, and that the latter was only a 
prête-nom, are not good grounds of prelimin
ary exception. If the respondent denies that 
the petitioner is a British subject and entitled 
to vote, it is for the petitioner to prove his 
qualification as a voter and his status to con
test the election. The production of the ori
ginal voters’ list which was used at the poll 

: a <'o|i. duly certified by the officer who 
charge o the original, is the best proof 

of the status ■ : the petitioner ; and if the 
latter has voted ' the election without objec
tion on the part any one, his status as an 
elector cannot he questioned. The production 
of a certificate of ptism setting out the date 
of the birth of tin- petitioner and the domicil 
of his father and mother in the province of 
Quebec at that time, although the baptism 
ook place more hail 84 years after such 

birth, is sufficient proof that the petitioner is 
a BriiMi subj-'. . and the burden of proof is 
on tie n ieaident to prove that the petitioner, 
although baptized in the province, was born in 
a foreign country. The law being sileut as 
to the form of proceedings to be followed on 
a hearing of preliminary exceptions, the notes 
of evidence may be taken by a stenographer 
appointed by tin- Judges, and the witnesses 
may be sworn by the clerk of the (’ourt 
(député protonotaire of the Superior Court) 
in the presence of the Judge ; this procedure 
is conformable to the spirit of the law as set 
forth in ss. 473 and 500 of the Controverted 
Elections Act of the province of Quebec. To 
prove that an election has been held, ii is not 
necessary to produce the writ nor the pro
clamation and commission of the returning 
officer, but these facts may be established 
by oral testimony : s. 515. Quebec Contro
verted Elections Act. This Act and the Rules 
of practice under it do not contain any direc
tion as to the length of the notice to be given 
of the hearing, leaving it to the Judge to give 
at, at his discretion, on the application of one 
of the parties, as he may deem convenient in 
the common interest of the parties and the 
public ; and the rules followed in England in 
similar eases are not consistent with the rules 
of .practice governing election petitions in the 
province of Ouebec. The Judge may, without 
prejudice to the parties, fix a day for the hear
ing at the same time that he grants an appli
cation of the respondent for particulars, pro
viding he limit such hearing to facts for 
which particulars are not demanded and of 
which proof can lie made by the production 
of public and official documents, and adjourn 
the hearing on the other facts until after 
such particulars are furnished. It is not 
necessary to give public notice of the day 
fixed for the hearing, the only public notice 
required by the law being tlmt of the dis
continuance of the petition on abandonment 
of the contestation. In re Brome Provincial 
Election—Dyer v. MeCorkill, Q. R. 30 8. C. 
398.

Preliminary Objections — Status of 
Petitioner—Proof of—Voters' List—Franchise 
Act, 1H98.]—On the trial of the preliminary 
objection to an election petition, filed under 
the Dominion Controverted Elections Act. that 
the petitioners were not persons entitled to vote 
at the election in question, it is not necessary
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since tin* passing of tin* Franchise Act, 1808, 
and the Dominion Elections Act, 1000, to 
prove that the names of the petitioners were 
on the list of voters which was actually used 
by the deputy returning officer at the'parti
cular polling division; but it will i><- sufficient 
to shew that their names were on the original 
ist transmitted under s. 10 of the Franchise 

Act, 1808, by the custodian thereof, after 
final revision, to the Clerk of the Crown in 
Chancery, as this is declared by s.-s. 2 
of s. 16 to be “ the original and legal list 
cf voters for the ixdling division for 
which the list of which it is a copy was pre- 
I i'ttd ami under s. 1U of the same Act this 
list may he proved by the production of a 
copy authenticated by the ordinary imprint 
of the (Queen’s Printer. The Richelieu Case, 
21 S. C. R. 168, and The Winnipeg and Mac
donald Caaee, U7 s. c. R. 201, distinguished 
ou the ground of changes in legislation. In 
rc Prorencher Dominion Election, 21 Occ. N. 
315. 18 Man. L. It. 444.

Preliminary Objections -Sufficiency o/ 
— Service of Petition — Naming Attorney— 
Affidavit in Support of Petition.} — The 
Dominion Controverted Elections Act, de
fining. as it does, what are grounds on which 
an election |ietition .may Is* deemed insuffi
cient, the Courts can only entertain prelim
inary objections based on substantial error 
and want of formalities essential to a valid 
l»etitiou, especially when the want of form is 
not such as is calculated to prejudice, sur
prise, or mislead the party who urges it. 
After an election petition has been presented, 
the petitioner nlay get it from the registrar ol 
the Court and deliver it to a bailiff tor service 
in the same manner as in the case of writs 
of summons in civil matters. A petitioner 
is not bound to name an attorney, and, if he : 
does, he need not state the residence of the j 
attorney chosen. The affidavit filed by the. 
petitioner in support of the petition, sworn i 
before au officer qualified to take oaths and 
within the limits of his jurisdiction, is lawful 
nl'hough tlie place where it is sworn is not 
accurately stated in the jurat. Bailey v. 
Hunt. Q. R. 27 8. C. 84.

Presentation of—Time—Return to Clerk 
of Croton in Chancery, when Made—Notice 
of Presentation.]—The return of a member 
by the returning officer is made only when it 
has been actually received by the Clerk of 
the Crown in Chancery, and not when the 
returning officer lias placed it in the express 
or post office for transmission to such Clerk : 
and a petition may lie presented within 21 j 
■ lavs after such receipt. It. 8. <). 1897 c. 9,
V 135, and It. 8 O. 1897 c. 11, s. 9. con
sidered. 2. The omission to serve a separate | 
notice of “ presentation ” of the petition is 
not fatal to the proceedings, where a copy of 
the |»etition itself is duly served, on which is 
indorsed : “ This jietition is filed," etc. Wil
liams v. .Mayor of Tenby, 5 <’. 1*. D. 135, dis
tinguished. In re Ottawa Provincial Election I 
—Randall v. Powell, 2 Elec. Cas. 64.

Presentation of —Time — ComputationA 
—An election iietition under R. S. B. C. | 
1897 c. 67, s. 214. must Is* filial within 21 | 
days of the exact time of the return. Decision 
In 22 Occ. X. 43, 8 B. C. It. 273. affirmed ; 
Irving, J.. dissenting. In re New Westminster J 
Provincial Election—Rae v. Clifford, 0 B. C. 
R. 192. 1

Publication of Notice of Trial
Sheriff's Costs of—Pu y ment (tnl of Déposa 
Where an election petition is dismissed m : . 
trial without costs, the petitioner must |M. 
to the sheriff the costs incurred in tin- publi
cation of the uotice of trial thereof ; and, j: 
though the sum deposited us security is" ij.it 
security for such expenditure, payment ,u,j 
of Court will be ordered only ou thi condition 
of its being made good to tin sheriff. N„ 
charge can be made by the sheriff for attending 
to tlie publication, no allowance thcrefor being 
authorized by the tariff. In n Haul Middl>. 
set Provincial Election, 2 Elec. ( as. Lit).

Qualification of Petitioner Reside’'
—Ontario Controverted Elections Ac/.|—The 
word " reside" in s. 3 of the Ontario <’(intro
verted Elections Act, It. S. o. 1897 c. J1 ;is 
amended by 62 V. (21 c. 6. s. 1. is intended to 
denote the plaee where the petitioner "eats, 
drinks, and sleeps," And therefore a pet 
tiouer who owned a farm assessed in all for 
more than $1,000, and all in one electoral dis
trict, but the house ami part of the land, 
assessed for less than that sum, living in oue 
township, ami tlie main part of tie land in 
another township, was held to be uinjuulitid. 
the assessment of the part with the house 
being alone regarded. Leave was given to 
substitute a petitioner :—Held, on the evi
dence. that the signatures of the petitioners 
to tlie petition and accompanying affidavit had 
not been obtained by fraud. In n \orth 
Renfrew Provincial Election—\\ right v. Dun- 
lop, 24 Occ. N. 125, 7 O. L. R. 204, :i 0. W. 
R. 300.

Qualification of Petitioner!. —Signa
lures—Fraud—Question of Fact—Corrobora
tion— Insufficiency — Residence — Leave to 
Substitute Petitioner.J—Within a few days 
after tlie presentation of an election petition, 
signed in a solicitor's presence, the affidavits 
accompanying it. sworn to before another 
solicitor, deposing to the presentation of the 
petition being in good faith, and with reason 
to believe that the statements contained in it 
were true in substance and in fact, and after 
a retainer of tlie first named solicitor to con
duct the proceedings, two of the petitioners 
made affidavits virtually contradicting their 
former affidavits, one of them deposing to 
being intoxicated at the time and unabk 
properly to realize what he was doing, while 
the iietition had only been partily read over 
to him, some of the statements in which lie 
hud since found were wholly untrue, while ns 
to others lie knew nothing ; the other petitioner 
stating that he was an old man, unable to 
read or write, and that without the petition 
being vend over or explained to hint, ami 
without his having any independent advice 
and without his appreciating his position, he 
was Induced by the first named solicitor and 
a hotel keeper to sign the petition and swear 
to the affidavits :—Held, that, in tie absence, 
not only of any corrolmnition of tlie state
ments made in the subsequent affidavits, but 
in the face of their denial by the parties in
terested, as well as by another person then 
present, they were not sufficient to support 
an application made by the respondent to «“j 
aside the petition. Order of Moss, <
O,,-. N. 128, 7 (). !.. K. 214. 3 «>, «.«•
300, dismissing application to set aside F' 
t ion and allowing a new petitioner to ls> sun- 
NtltUted for one whose qualifies!inn **■ ' * 
sufficient, affirmed. In rc North Kent
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Provincial Election — Wright v. Dunlop, 2-t 

,WA, 8 U. L. R. 30»*, 3 U. W. It. «*4.

Unies of Court—Validity of — Payment 
into (Hurt—Appointment of Master — Status 
of Petitioners—Evidence on Appeal.]—Pay
ment into Court in the usual way is a good 
payment in. within tin- meaning of Rule Hi of 
thé Parliamentary Election Petition Rules, 
lb«W (Imperial). A Rule made by the Judges 
empowering the Senior Puisne Judge, or any 
other Judge of the Court, to perform tin- 
duties devolving by the Rules on the Chief 
Justice whenever the office of Chief Justice is 
vacant, or he is absent from the Province, is 
valid. Appointment of a new Master under 
said Rules operates ipso facto as a rescission 
of any former appointment, it being unneces
sary to rescind any former appointment by 
express writing. The full Court on appeal 
allowed evidence to be adduced to prove the 
status of the petitioners, although the matter 
was not gone into in the Court below. In 
n Esquimalt Provincial Election—Jardine v. 
Huile n, 7 R. C. R. 471.

Security—Notice—Affidavit of Service — 
Rules of Court.]—In s. 21<$ of the British 
Columbia Elections Act “ proposed security " 
means " intended securty," and a notice by 
the petitioner informing the respondent that 
security would la- given by deptaiting $2,000 
with the Registrar was h -Id a i *1 notice pur
suant to the section. The utditioual Rules 
made ou the 27th January, 1875 (i.e., in addi
tion to the Parliamentary Election Petition 
Rules, Michaelmas Term. 18'18). are in force 
iu British Columbia. The petitioner after 
serving notice of the presentation of the |>eti- 
tiou and of the proposed security omitted to 
lilt* an affidavit of the time ami manner of 
?ueh servin' thereof :—Held, that the petition 
should not be struck off the files of the Court 
on i Imt ground. In r< Lillooct Provincial 
Election—Stoddart v. Prentice, 7 B. C. R. 
41*8.

Service—Extension of Time—Special Cir
cumstances.]— Unde* substituted s. 10 (s. S 
of i. 20. 1.801 ». of tue Dominion Controverted 
Elections Act, a Judge of the Election Court 
lias jurisdiction to extend the time for per
sonal service of the petition on the ground of 
special circumstances of difficulty in effecting 
■s'-rvict*. if It appears that there was a bona 
tide attempt to serve, and ordinary diligence 
is used in trying to effect a service, even 
though it is shewn that the petition was not 
a. 'iveml to the officer for service for four 
daye after it was filed, and during the whole 
Part'd allowed by the section for service the 
respondent was at or In the vicinity of liis 
residence, and made no attempt and colluded 
wiili no person to avoid service, and might 
hnv<- been served if more than ordinary dili
gence had been used. In rc Sunbnry and 
(Juuns Dominion Election—Nason \. Wil- 
wot. 35 X. H. Reps. 467.

Service -Irregularity — Extending Time 
- I‘< service—Preliminary Objections.]—The 
petitioner in a controverted election petition 
under tin- Dominion Act, after the appear
ance of the respondent, and the filing by him 
ai preliminary exceptions in which he com
plains of the irregularity of the service ef
fected upon him, may obtain ex parte an 
order of a Judge extending the time for ser- 
V,IV- and that before having desisted from 
thp first, service. Labellc v. Leonard. 5 Q.

Service — Order Extending 'lime for — 
(Jrounds for. |—An election iedition filed iu 
the clerk’s office on the 17th December was 
sent to the petitioner at C. by registered letter 
on the 2l»th, and was received at the i»ost 
office at C. on the evening of that day. but, 
for some reason that was not explained, the 
letter was no! delivered, and the petitioner 
had no knowledge of its receipt until the 27th. 
the last day fur service :—Held, that an order 
extending the tiuie for service was projierly 
made. Re Restigouehc Dominion Election— 
McAllister v. Reid, 35 X. B. lteps. 3U0.

Service — Personal—At Do mit il—Aban
donment—Time — Extension of — Motion to 
Dismiss Petition.]—An election petition un
der the provisions of s. 10 of c. 0, R. S. V.. 
as amended by s. 8 of c. 20 of the statutes 
of 181*1, should, unless otherwise ordered by 
a Judge, be personally served. 2. Service 
made ou the respondent of a copy of the 
election petition by leaving such copy for 
him at his domicil with his wife, without 
having previously stated the impossibility of 
making a personal service within the time 
described, and without the order of a Judge, 
is not good service according to the provisions 
of s. s of c. 20. 3. As in ordinary actions, 
u petitioner may abandon at his own expense, 
the service of an election petition made as 
above, without the authorization of the Court 
or a Judge, which is necessary under s. 50 
of c. 9. l. Within tin- time allowed by law
for the service of an election petition, a 
Judge of the Superior Court may, under s. 
10 of c. 0, extend the time for such service, 
and a personal service, such as is required 
by s. 8 of c. 20, is a good and valid service 
of such petition. 5. A motion for the dis
missal of an election petition, made In*fore 
the time allowed by law or bv a Judge has 
expired, is premature and will be dismissed 
with costs. Labelle v. Leonard, 4 (j. 1'. R. 
420.

Service — Substituted Service — Order 
lifter Time Expired.]—Under s. 8 of e. 21 » 
of 54 & 55 V., substituted for s. 1** of the 
Dominion Controverted Elections Act, it. S. 
C. c. S». the Court has jurisdiction to make an 
order for substituted personal service, where 
the application for the order is not made until 
after -the time allowed for personal service 
has expired. The order is not bad because 
it omits to fix a time within which the sub
stituted service must be made. Where the 

M-t it inner, by reason of a deception prac- 
ised uimmi him, erroneously believed a i»er- 

sonal service had been effected and allowed 
; five days after the extended time to elapse 

before taking out the order for substituted 
service :—Held, that it was not too late. Rc 

I York Dominion Election—McLeod v. Gibson, 
36 N. B. Reps. 370.

Service of Notice of Presentation
Security for Costs—Deposit—Moneys of Soli
citor.]—The statute of Canada 54 & 55 V.

; c. 2<*. s. 8, allows three modes of service of 
' the notice of presentation of an election peti- 
i tion :—(a) If service is made within ten 

days of the presentation, it may be made 
in the same way as in the case of a writ of 
summons in n civil cause, (b) If. by reason 
of special circumstances of difficulty in ser- • 
vice, ti e petition has not been served within 
the ten days, the Court or Judge may allow 
further time, and in such case the service 
must he personal, (c) If it has not been
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possible to serve ihe defendant personally 
within the time allowed by the Court or 
Judge, then the Court or Judge may order 
auulher mode of service. 2. Rule 12 of the 
Ru e* of Practice of the Superior Court does 
not apply to a deposit, made in the matter o# 
a on tested i him in ion election, of the moneys 
of 'In solicitor for the jietitioner. Btlanyer 
v. t'nrbonneau, 5 Q. P. R. 8.

Service of Petition — Exhibition of 
Original—Indorsement oj Service — Allega
tion* of Petition—Holding of Election.]— 
There is nothing in the law requiring that 
the original of a petition contesting a federal 
election be exhibited to the respondent at the 
time of the service. The omission by the 
bailiff to mention on the copy of the writ of 
summons or coutestatiou of election the date 
of such service, in no ground for exception 
to the form, unless prejudice is shewn. It 
is sufficient in the contestation of an election 
held in one of the divisions of Montreal, 
to state that the same ;ook place within the 
judicial district of Montreal. Darlington v. 
Daller y, 7 Q. P. It. 40.

Service of Petition Second Her vice.]— 
An electiou petition cannot be served outside 
of Canada. Where the |ietition was served 
on the respondent abroad, and. subsequently, 
service was made on him in Ottawa :—Held, 
that tin- first irregular service did not in
validate that properly made afterwards. In 
re Shelburne and (jueen't Dominion Elec
tion—C’otpif v. Fielding, 25 Occ. N. 133, 3(1 
S. C. It. 537.

Service of Petition ont of Canada
Second Hervict on Agent.\ — Under the 
Dominion Elections Act, service of an election 
petition cannot be made outside of Canada: 
Idington, J., dissenting. Bv rule 10 of the 
Nova Scotia Rules under the Elections Act. 
a candidate returned at nn election may, by 
written notice deposited with the clerk of 
the Court, appoint an attorney to act as bis 
agent in case there should lie a petition 
against him:—Held, that an agent so ap
pointed is authorized only to act in proceed
ings subsequent to the service of the petition, 
and service of the petition itself on him is 
a nullity. In re. Kings Dominion Election— 
Parler v. Borden, 25 Occ. N. 136, 36 8. C. 
R. 520.

Service ont of Jurisdiction. I—A peti 
tion against the return of a member may be 
served jiersonally on the respondent out of 
the jurisdiction : and it is not essential that 
an application should be made for leave to 
effect such service, or for allowing the ser
vice so made. In re West Algo ma Provincial 
Election — Whitacrc V. Savage, 14 Occ. N. 
390. 2 Elec. fas. 13.

Setting aside Summary Application —
(Iround*. |—Held, that a petition may he set 
aside upon summary application upon grounds 
other than those contained in s. 10 of the 
Controverted Elections Ordinance. N. W. T. j 
In r>‘ Banff Election—Brett v. Sifton (2So. 
*». 4 Terr L. R. 253.

Status of Petitioner—Fer»—Credit for 
—Copy — Affidavit — Deposit — Service— 
Bailiff.) — A party who contests a federal 
election lias only to shew that he had a right ! 
to vote at the election in question, and the ! 
fa. t that he is on the voters’ list as a tenant 1
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instead of as an occupant does not affect his 
status. 2. No court lions.- lax ],ii\abie 
upon an election petition. 3. The répondent 
has no interest in urging that the prothotio- 
tary gave credit to the petitioner's attorney, 
instead of claiming his fee on ih,- non
petition at once. 4. A copy of an (ion
petition which is followed by an allniavit u 
not invalid by the mere fact that a .<»!» „f 
the petition itself is not certitied with the 
words "true copy"' when the signature :,j, 
pears at the end of the last document, the affi
davit. 5. A deikisit of bank bill- an .-jueii by 
the prothouotary, is regular. 6. li is r.-cumr 
to serve a copy of the election iK-tition and 
affidavit, not a duplicate tiler.-.>1. 7 \ i.uhiff 
will not be declared unqualiti.-.l by the mere 
fact that no proof has lieen shewn that his 
guarantee policy has been nn- vv .1, In . 
Missisquoi Dominion Election, Morin y. 
Alcrg*, 6 Q. P. R. 372.

Stems of Petitioner Franchise jet#.]
—Th i principal contention raised on pn- 
lirait ary objections to an election petition 
was that the petitioner had lieen guilty of 
corrupt practices before, during, and after 
the -lection, and that, by th.- --iT.-et of t-1 
V. c. 14 and 63 & 64 V. c. 12. the Uominion 
Franchise Act was repealed and Ihe provi
sions of the (Quebec Elections Act u-gulating 
the franchise in the province of Quebec sub
stituted therefor, so as thereby to deprive the 
petitioner of a right to vote under s. 272 of 
the Quebec Elections Act, 59 V. It. and 
being so deprived of a vote, tiint be had no 
status ns petitioner. In the Election I'ourt. 
evidence was taken on issues joined, and th- 
Judge, holding that mi corrupt practii-- upon 
the part of the petitioner had l».-en proved, 
dismissed the preliminary objections. On ap
peal to the Supreme Court of Canada :—Held, 
that, as corrupt practices had n-.t lieen proved, 
the question as to the effect of the statute* 
did not arise. Per Gwynre. J. A perwa 
properly on the list of voters for an elec
tion to the House of Commons cannot lie de
prived of his right to vote at such election by 
provincial legislation. In re Brniihnriou 
Dominion Election, 22 Occ. N. 6. 31 8. C. 11 
447.

Statue of Petitioner Voter*' Liil—
Affidavit — Preliminary Objection.]—A li"’ 
appearing on its face to be an imprint eman
ating from the Queen's printer, certified by 
the clerk of the Crown in Chancery to b- a 
copy of the voters' list us« 1 at an election, 
and upon which the name of tin- petitioner 
against the return at such --leetion appeared 
as a person having n right to vote thereat, 
is sufficient proof of his status. The jurat 
of the affidavit accompanying the petition 
was subscribed “Grignon & Fortier. I rotono- 
taire de la (’our Supérieur.- dan* et pour if 
District de Terrebonne —Held. per t.wy'nne. 
J.. that an objection to the irregularity of tne 
subscription to the jurat did not constitute 
proper matter to he inquired into by way 0 
preliminary objection to the petition. Inn 
Two Mountain* Dominion Election--tJwr 
v. Logon It, 22 Occ. N. 5. 31 S. (. R- 437.

Statu* of Petitioner -Rtatrmmt-Sljj-
ciencv—Defeated candidate. Re ,s,/« . 
Provincial Election—McLaughlin v. Met.-«"•
1 O. W. R. 504.

Stay of Proceedings Pendine APP'*1
* . .la a______ Al. I ...ill ana I I 111 l
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Time—Extension.] — Preliminary objections 
to an election petition tiled on the 22ud Feb
ruary 1902, were dinar »sed by u Judge on 
the 24th April, and an appeal was taken to 
the Supreme ( ourt «>t Canada. On the Hint 
May the Judge ordered that the trial of the 
jH'titiou be adjourned to the thirtieth juridi
cal day after the judgment of the Supreme 
Court should be given, and the same was 
giveu, dismissing the appeal, on the luth « >c- 
tôlier, making the 17th November the day 
lixed for the trial under the order of the Hist 
May. On the 14th November a motion was 
matte before a Judge, on behalf of the mem
ber elect, to have the jietitiou declared lapsed 
for non-commencement of the trial within 
xix months from the time it was tiled. This 
was refused on the 1 till November, but the 
Judge held that the trial could not proceed 
on that day, as the order for adjournment 
had not fixed a certain time and place, and, 
mi motion by the petitioner, ordered that it 
be commenced on the 4th December. The 
trial was begun on that day:—Ileljl. that 
ila effect of the order of the Hist May was 
to lix the 17th November as the date of com- 
mencement of the trial : that the time be
tween tile Hist May and the 10th October, 
when the judgment of the Supreme Court on 
the premlimitmry objections was given, should 
not be counted as part of the six months 
within which the trial was to be begun ; and 
that the 4th December, on which it was be- 
gun, was therefore within the six months : — 
Held, also, that, if the order of the Hist Mey 
could iiot be considered as fixing a day for 
the trial, it operated as a stay of proceedings, 
and the order of the 17th November was pro
per. In re St. James Dominion Election, 
llrune.t v. Bergeron, 23 Occ. N. 147, 83 S. 
C. R. 137.

Substituting Petitioner — Grounds for 
—Jurisdiction of Court—Time—Collusion.]' 
—The Court has no power in a proceeding 
under the Dominion Controverted Elections 
Act to substitute a new petitioner unless 
either no day for trial has been fixed within 
the time prescribed by statute or notice of 
withdrawal has been given by the petitioner. 
And where a petition va me regularly down 
for trial and the petitioner stated that lie 
Imd no evidence to offer, an application of a 
third party to be substituted as petitioner, 
upon vague charges, made on information nnd 
belief, of collusion in the dropping of the 
petition, which were contradicted, nnd of 
corrupt practices, was refused; and the peti
tion was dismissed with costs. In rc South 

Dominion Election—Tofffcmirc v. Allan,
2 Kin. ('as. 6.

Time for Hearing— Legislature in Ses
sion (Juebce Controverted Elections Act.] 
—An election petition under the Controverted 
Elections Act of the province of Quebec, 
must ho brought on for hearing on the merits 
by the petitioner within four months follow
ing the publication of the notice provided for 
in s. 213 of the Election Act of Quebec. 1890. 
even if the legislntun- is or has been in 
session. After the trial is commenced the 
Court should adjourn it over the session on 
the request simply of the sitting member. 
Rochon v. Orndro'n. Q. R. 27 S. C. 103.

Trial - (’barges and expenses of steno
graphers. Re Ontario Controverted Eleetions 
Art. 2 O. W. R. 49T». 

n—39

Trial - Expenses of—Sheriff's Dees— 
Crier's Fees.]—A sheriff has a right to a fee 
for attendance at the trial of a controverted 
election petition only if his presence at the 
trial has been required. 2. The fees of criers 
at the trial ot election petitions will be taxed. 
Bergeron v. Brunet, 5 Q. P. R. 433.

Trial Extension of Time—Appeal—Jur
isdiction. I — < in tlie 20th May. 1001. an order 
was made by Belanger, J„ for the trial of 
the petition against the appellant’s return 

a member of tin- House of Commons for 
Beauhumois. thirty days after judgment 
should be given on an appeal then pending 
from the decision on preliminary objections 
to the petition. Such judgment was given 
on the 20th October, and on the 19th No
vember, on application of the petitioner for 
instructions, another order was made by the 
same Judge which directed that judicial days 
only should be counted in computing the 
thirty days, and stating that such was the 
meaning <>l the order of the 25th May, and 
that the titb December would In- the date of 
trial. On the petition coming on for trial 
on the titli December, the appellant moved 
for peremption on the ground that the six 
months' limitation for hearing had expired. 
The motion was refused, and on the merits 
the election was declared void. On appeal 
to the Supreme Court :—Held, Davies, J„ 
dissiMiting, that an appeal would not lie from 
the order of the 19th November : that the 
Judge had power to make such order, and 
its effect was to extend the time fnr trial to 
tin* tub December ; and that the order for per
emption was. therefore, rightly refused. In 
re Brauharnois Dominion Election — Log v. 
Poirier. 22 Occ. N. 198, 32 8. C. It. 111.

Trial—Production of Voters' Lists—Cer
tified Copies—Co*/*.]- Since the Franchise 
Act, 1898, provides that the voters' lists used 
at an election of n member of the House of 
(‘«mimons may be proved by the production of 
certified copies, it is unnecessary to procure 
the attendance of the clerk of the Crown in 
Chancery from Ottawa to produce the lists 
at the trial of an election petition, and the 
costs occasioned by procuring his attendance 
will not he allowed to the successful peti
tioner ns against the respondent, but instead 
thereof only what the certified copies of the 
m-vessnry parts of the lists, if procured, would 
have cost, fa re Lisgar Dominion Election. 
14 Mnn. I. H. 208.

Verification Sufficiency of Affidavit.] 
—An affidavit which alleges that the allega
tions contained in an election petition are 
true “to the liest of my knowledge." is not 
sufficient to satisfy the requirements of a sta
tute which provides that the deponent shall 
swear “ that he lias reason to believe and 
does verily believe." etc. Lemieux v. Paquet. 
Q. R. 27 8. C. 159.

V. Recount.

Appeal — Xotice of—Signature—Result 
of Appeal—Majority.]—-The notice of appeal 
from the decision of the County Court Judge 
upon a recount of votes under s. 129 (1) of 
the Election Act. R. S. <). 1897 c. 9. need not 
be signed by the appellant candidate person
ally. but may he signed by his solicitor or
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agent <>n bit. behalf. Where both candidate» 
appeal from the decision of the County Court 
Judge, and the result of the appeal of one, 
first heard and determined, is to give his op- 
ponent a majority, the appeal of the other 
will he heard and determined, although it 
cannot change the result except by increasing 
the majority. Neither appeal having been 1 
limited to particular ballots, it was open to 
the candidate whose appeal was first deter
mined to object, when his opponent's appeal 
was being heard, to certain ballots not pre
viously objected to. In re Xurth (Ircy Pro- 
uncial Election—Ahhuy v. Ho yd, 22 Oce. X. 
287. 4 U. 1* K. 28tt. 1 O. W. K. 474 . 483.
2 U. W. It. 281. Old. mi.

Ballots - Abie tut of Candidatei’ A 'uin 
ben.J—Recount of votes cast at a provincial 
election :—Held, that the candidate's number, 
mentioned in s. till (3) of the Ontario Elec
tion Act, R. 8. O. 1807 e. 1), is not «» essen
tial part of the ballot paper; and where a 
deputy returning officer, in detaching the 
ballot pa|»ent from the counterfoils, did so in 
such a manner that the candidate’s numbers 
were left on the counterfoils, instead of ap
pearing on and as part of the ballot papers, 
such ballot papers, when marked by voters, 
were not rejected. In re Prince Eduard Pro
vincial Election—Williams v. Carrie, 22 Oce. 
X. 288, 4 0. !.. It. 288, 1 O. W. R. 4118.

Ballots — Irregular Marking.]—Upon the 
recount of ballots cast at the election of a 
member of the Ontario Legislature, there 
being two candidates, ballots were allowed 
which were marked ( 1I with a cross below 
and to the right of the lower compartment ; 
(2> with a cross in one compartment and a 
line in the other; (8) with a crow in 
one compartment and a faint and probably 
unintentional mark in the other ; (4) with 
a mark in the form somewhat <>( an 
inverted V. as being probably intended 
for a cross ; (5) with three crosses in
one compartment ; and (0) with a mark 
which might fairly be taken to be a clumsy j 
and ill-made cross ; and ballots were disal
lowed which were marked ( 11 with a single : 
stroke; the error in the head note in In re 
West Huron. 2 Ont. Elec. Cas. 58, in which j 
it is stated that ballots so marked were in ! 
that case allowed, being pointed out ; (2) 
with a plain cross in one compartment and a 
fainter, partly smudged or rubbed out cross i 
in the other ; (3) with the name of the 
candidate written in the compartment ; and 
(4) with a circle in both compartments. Bal
lots marked in due form hut with an indelible i 
coloured pencil, were objected to on the ! 
ground that there was possibly n design to 
identify the voters, hut these were allowed. 
t|iere being no evidence, and evidence not . 
being admissible, to shew whether a pencil 
of this kind had or had not been supplied by 
the deputy returning officer. In re IIniton 
Provincial Election- Nixon v. Barber. 2(2 
Oce. N. 882. 4 O. L. It. 34.". 1 O. W. R. 801.

Ballots — Irregular Marking.] — Four 
ballots counted for one of the candidates by 
a deputy returning officer were held to have 
Imeii properly rejected by the County Court 
Judge on a recount, in consequence of each 
being marked with a cross in the division of 
both candidates. There was nothing to shew 
that, as was alleged, one of the crosses Imd 
been placed on each ballot after the counting ’ 
by the deputy returning officer. A ballot »

having a distinct cross iu the iln isiou of out- 
candidate, and an obliterated cross in 0f 
the other, was allowed for the lust, itut 
where there was a distinct cross iu one divi
sion, and a very faint one in the mher, the 
ballot was rejected. The following luilloti 
were rejected ;—Marked for one candidate and 
having the name of that candidate written 
on the hack. I Laving, instead of a cross, n 
perpendicular, horizontal, or straight slantim. 
line. Having a cross on the Inn k only. The 
following were allowed :—Properly marked, 
but having on the back words written by tin- 
deputy returning officer. Having several con- 
nected tremulous marks in one division. Hav
ing a strongly marked cross in one division, 
and a thin, faint upright pencil mark on il» 
uppçr edge of the ballot iu the other division, 
not indicative of any intention to make i, 
cross. Having n distinct cross, and iu the 
same division a slight irregular pem-il mark
ing, or u series of slight, cloudy, formless 
pencil markings. Having a mark consisting 
of two lines lying very close to each other 
lK»th distinctly visible, in one division, shew
ing an intention to make a cross. In re \orth 
Urey Provincial Election. If owl > McKay. 
22 Oce. X. 286, 4 O. L. It. 28Ü, 1 O. W. It. 
474. 483, 2 O. W. It. 231, 6W, 1131.

Ballots — Irregular Markin'/ Itallot not 
Objected to Before Deputy Returning Offi
cer.]—A County Court Judge is not confined, 
on a recount, to the consideration of cases 
in which an objection was made liefore the 
deputy returning officer when counting the 
votes at the close of the poll. Where a ballot 
was marked with a cross outside, but near 
the upper line of, the top divisionHeld, 
that it should lie allowed. It is not essential 
to have a line on a ballot paper at all. Simi
larly all votes below the lower division must 
be counted for the candidate whose name is 
in it. Where a ballot was marked with n 
circle, not a cross, nor any apparent attempt 
to make a cross :—Held. bad. Where a bal
lot was well marked for one candidate, but 
in the other candidate's division there was an 
irregular, shapeless pencil mark, which was 
not, however, a cross or any attempt to mnk- 
a cross, nor a mark bj whit 
be identified :—Held, a good vote for the can
didate for whom the paper was well marked. 
Where a ballot, though well marked, had. in 
the same division, the initials S. A. in small 
but legible capitals :—Held, bad. Any writ
ten word or name upon a ballot presumably 
written by the voter, ought to vitiate tir- 
vote as living a means by which lie may I» 
identified. Where ballot papers had a cr sa or 
crosses in the division of both candidates: - 
Held, bad. In re Lennox Provincial Ejec
tion—Caracal leu v. Module 22 < he. N. 363, 4 
O. I* R. 378, 1 O. W. R. 472.

Ballots—Irregular Marking Initialling.1 
—Ballots marked with a straight line only 
are improperly marked and cannot be counted, 
while ballots marked with a cross upon or 
above the upper division line, or marked witn 
a cross made by three or four pencil strokes, 
or marked with what might lie taken for a 
“c,” are properly marked and should lie "iini- 
ed. In Initialling the ballots a deputy return
ing officer at one sub-division put ns his ini
tials !!. C. instead of his full initials H. < ■ 
G.. and a deputy returning officer at: another 
1 rolling sub-division put McN.. intend of n 
full initials, W. D. McN. t-lWf. »«* T* 
ballots were sufficiently initialled within
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iu«h 111114 of the Act, the object of such mi- i 
tialling being merely the identification of the i 
voter, which was elected, there being no oity 
gvMion i hat the number of ballots cast at 
th» i-illitu sub-division waa not correct; and 
M-inbli. that under these circumstances the 
ballot' should not be rejected, even if not iu- 
iliullcd at all. In 11 Muskoka Provincial 

in." il a "iff y v. Bridglund, L’L’ tjcc. .V 
•j£l, 1 U. L. U 253, 1 O. W. It. 487.

Interference with by Superior Court 
Judge Method of Counting I otee.J— A 
County Court Judge holding u recount of the 
vui*•' cast at an election for the House of 
( i-minons, pu miaul to s. 90 of the Dominion 
i ,n Vet. ItiUO, rules i hat a ballot could 
not objected to before him because the 
satin* objection had not been raised when the 
ballot was counted by the deputy returning 
officer :— Held, that a motion to a Superior 
Court Judge for an order requiring the 
County Court Juilge to entertain the objec
tion was not warranted by s. VI ; under that 
tin* County Court Judge could be directed 
t<> proceed, but not as to the mode by which 
!i" -liould proceed. In re King'* County 
Dominion election. 21 Ooc. N. 57.

Irregularities.| -Upon a ns-ount of the 
votes cast at the IiOtidmi election for the 
House of Commons objection was taken to 
three ballots without the official stamp of tin* 
returning officer and to live ballots from 
which the deputy returning officer had omit
ted to remove the counterfoils. The ballots 
were in other respects regular, and were 
counted and allowed by the deputy return
ing officer. The Judge refused to* disallow 
them. In re London Dominion election, 24 
d e. V 401. 4 O. W. R. 402.

Jurisdiction of Deputy County Court

Officer an to Result of Poll-—Substituted 
Statement —Two Crosses on Ballot—Erasan 
of One Irregular Crons.) — The County 
Judge was ill and a deputy took his place:

Reid, the deputy had jurisdiction to hold 
-«•count of ballots in an election for the Pro
vincial legislature. A ballot had a cross 
in ;i division for one candidate and the 
ballot also shewed nn eruaurc of another 
cross after the the other candidate's name:

Held, properly counted for the candidate 
in whose division the cross was left uner
ased. Held, a Iso, that there was nothing 
in the Ontario Election Act to void the bal
lots cast ni nny particular poll where the 
deputy returning officer failed to make a 
'internent of the votea cast in his returns; 
if ih- returning officer has no difficulty In 
.iMertaining the number of votes cast the 
vote must lie counted. Re Prince Edward 
Troiindul Election, 5 O. W. U. 376, V O. !..
II. 403.

Jurisdiction of Junior County Court 
Judge. i —A junior Judge of a Countv Court 
ha< jurisdiction under the Ontario Election 
Act. R. S. O. 1897 c. 9. ss. 124-131. to re- 
mum votes. In re Norik drru Provincial 
Election—Boyd v. MeKay, 22 Oec. X. 280.
4 U. !.. It. 280. 1 O. W. R. 474. 483, 2 O.
W. R. 231. 001, 1131.

Mistake in Initials of Deputy Re
turning Officer — Torn Ballot — Ballot 
•rstkoi/l Initial» - Mistake of Officer—Ballots 
Wrongfully Numbered by officer—Disclosing

Identity of Votera,]—Held, ballot marked but 
not iuiiial|i*d properly rejected. 2. Ballots 
marked on back with the number iu th>; 
poll book opposite to the name of each voter 
properlj counted; 3. Ballots with letters "11. 
•S." on their hack placed there by mistake 
for D. R. officer's initials “U. S.," were good 
by R. S. O. 1807 c. V, s. 112, ss. 3; 4. Ballot 
lorn iu two and pinned together, good ballot. 
Re West Huron Provincial Election, 5 O. 
W. 378, 1» O. L. R. «02.

Production of Ballots—Jurisdiction to 
Order.] -The Court or a Judge thereof bus 
no jurisdiction, under s. 154 of the Provin
cial Elections Act, to order the deputy pro
vincial secretary to produce ballots for the 
purpose of a recount before a County Court 
Judge under s. 43 of the amending Act of 
1899. Ri Fcrnic Provincial election. 10 1$. 
V. R. 151.

Recount - .1/inisterial Proceeding—Place 
of IIolding-r-Right of Appeal.]—1. The pro- 
o*edings on au application for a recount, by 
a Judge, of the votes given at a Dominion 
election, are executive and ministerial and 
not judicial, and do not pertain to the Su
perior Court. 2. Such recount need not neces
sarily take place at the chef-lieu of the dis
trict ; the Judge may appoint another place. 
3. There is no appeal to the Court of Queen’s 
Bench, appeal side, from the proceedings on 
the recount. Meigs v. Cornea a. 21 Oec. N. 
60, Q. R. i" Q. B. 50.

Judgment — Voiding election—effect on 
Pending Appeal lip Dissolution of Legislature

Cost». |—The trial Judges declared an elec
tion void. The case was appealed and while 
waiting for judgment the legislature was dis 
solved:—Held, the Court of Appeal could 
make no order as to costs or otherwise. Re 
North York Provincial Election—Kennedy v. 
Davis. 5 O. W. R. 478. 10 O. L. It. 93.

Judgment -Sc»»ion of Parliament. — 
Notwithstanding R. S. O. c. 11. s. 48. pro
viding against trial of a petition during a 
eegslon or within 15 days from the close 
thereof, when judgment has been reserved 
after examination of witnesses and hearing 
and the arguments of counsel, the trial Judges 
may give it and issue their certificate and 
report at any time, whether during or after 
a session. In re North Waterloo Provincial 
election—Shoemaker v. Laekner. 2 Elec. 
Cas. 7fi.

Persons Reported by Rota Judges
Evidence—Doubt as to guilt—Discharge of 
summons. Re Lennox Provincial elect inn— 
Rc Miles and Smith, 3 O. W. It. 142.

VII. Voters.

British Columbia Elections Act-
Application for Registration—Affidavits— 
Official to Take—Statutes.]—Under the Pro
vincial Elections Act and amendments an 
affidavit or application to be placed on the 
register of voters for an electoral district 
may lie sworn outside the province of British
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Columbia, and the venue uud jurat of the 

II fan foi ■ \.. Proi m.ml Elect lone Act 
Amendment Act. 1008, may be varied to 
conform to that fact. The affidavit may be 
sworn before a commissioner for taking affi
davits in and for the Courts of the pro
vince. or before any of the officers named in

4 of the amending Act of 1902. provided 
they derive their power from provincial auth
ority. or ordinarily reside and perform their 
duties within the province. The Lioutenant- 
tiovernor in council has jiower under the 
Elections Act and s. 11 of the Redistribution 
Act to make regulations providing that affida- 

outside ih.' province nuy be re 
eeived by collectors of votes, and the appli- 
iiiiits" names lx* placed upon the register. 
I'. r Walkeui and Drake, .1.1, Acts affecting 
the franchise should lie construed liberally 
so as not to disfranchise persons having the 
necessary qualification* of voters. In re 
Provincial Miction* trf. 24 Occ. N. Î13. 10 
It. C. It. 114.

Collector of Vote Jurisdiction—Time
Prohibition. |—After the collector of votes 

under the British Columbia Elections Act, 
18517. as amended in 1899, has placed on the 
register of voters the names of persons ob
jected to. an application for prohibition 
on the ground that the collector proceeded 
without jurisdiction is too late. Semble, in 
any event prohibition is not the proper re
medy. (Jmere. whether the Crown Office 
Rules hav«* any application in civil matters. 
In re O'ltrim-oil and Wright, 8 BL C. R. 424.

Court of Revision Appeal—Jurisdic
tion— Voter* Qualification—Territory'* Elec
tion Ordinance — Resilience—Controverted 
Elections Ordinance.]—In the east, of an 
••lection under the Territories Election Or
dinance. a Judge sir *g in appeal from the 
Court of Revision is limited in the exercise 
of his jurisdiction to the same extent ns the 
Court of Revision. Thé jurisdiction of the 
Court of Revision is limited to inquiring 
whether any of the formal statements, sub
scription to w It id i the Ordinance provides, 
may be required from a person tendering a 
vote, is “false in whole or in part:" if 
falsi* in whole or in part, the vote is to be 
disallowed; if altogether true, the vote is to 
In* allowed. New polls were held in two ladling 
divisions; votes were challenged on the fol
lowing grounds: (ni voter was deputy re
turning officer in another ladling division on 
the day of the general election, (b) voter 
was resident in another polling division on the 
day of the general election and entitled to 
vote there, and (c) voter was absent from 
electoral district on day of general election; 
and in each case the voter could not possibly 
have voted on that day at either of the two 
polling divisions in question; tin* Court of 
Revision disallowed these votes; the Judge in 
appeal held that he had no jurisdiction sitting 
in appeal (but only in proceedings under the 
Controverted Elections Ordinance) to eon- 
aider the validity of these votes, though he 
doubted their validity. “Residence” means 
n man’s habitual physical presence in a place 
or country which may or may not Vs* his 
home; ih-* word “1181)111011” does not mean 
presence in a place for either a long or snort 
time, but the presence there for the greater 
part of that period. In re Banff Election 

Bntt v. Sifton (No. 1). 19 Occ. N. 118. 4 
Terr L. R. 140.

1224
Lists Ippeal Votici 

l.oss ol —Parol Evidence.]- A list ,.f ap|* ; i 
containing names sought to !>.* added to tin- 
voters* list, was prepared, and a vuterï 
notice of complaint in Form C. to t■■,* <in 
tario Voters' Lists Act, K. So. 7 wa. 
signed, by the complainant, attached the 
list of names to ls‘ added, and luimled to »•»,. 
clerk in his office within the thirlv days r 
qHired by the statute. When tie* list WIHI 
produced by the clerk in Court the notice of 
complaint was missing :—Held, tlmt it Wa< 
competent for the Judge to hear and r.*<vjw 
parol evidence ns to the form and effect of the 
notice in question and of its loss; and that, 
upon his being satisfied by such evidence that 
a sufficient notice of complaint was duly left 
with the clerk, the complaint might Is- dealt 
with. In re Marmora and Lake \'<,ti,v 
Lists, 21 Occ. N. 114. 2 Elec. Cas. li;;1

Lists—Assessment Made in Previous Dur
Qualification Arising after Finn! Revision 

of Roll—Freeholders—Tenant*. | -Where tin* 
assessment for a city, on which t he rate for the 
year 1898 was levied and the voters’ list 
based, was made in the previous year, the 
roll having been finally revised on the 2nd 
December. 1897. freeholders who were such 
between that date and the last day for tl 
revision of the voters’ list were, under s. St! 
of the Municipal Act, l(. 8. u. 1897 < . 223. 
and s. 14 (7i of the Ontario Voters’ List* 
Act. R. S. O. 1897 v. 7. held, entitled to h* 
placed on the list ; and freeholders also win 
had parted with property for w hich they v** r* 
assessed, but had acquired other sufficient 
property, were held entitled to remain on 
the list.; otherwise as regards tenants, under 
similar circumstances, the form of oath re
quired to lx* made by them precluding them. 
In re St. Thomas Voters' Lists' 2 Elec. 0»>. 
154.

Lists—Finality—Scrutiny.] No inquiry 
can lie made upon a scrutiny under s. 76 of 
the Controverted Elections Act. R. 8. 0. 
18517 c. 11. as to voters being under the a?>- 
of twenty-one years, ns the voters’ lists ar*‘ 
final and conclusive on that joint. /« 
South Perth Provincial Election RIM v* 
Monteith, 2 Elec. Cas. 144.

Lists—\otiec of complaint Servit' "« 
Clerk—Registered Letter. | A notice of com
plaint. with list of name-, was received M 
the clerk through the mail by register*! 1'1. 
ter, in due time:—Held, that s. 17 (D of 
the Voters’ Lists Act. R. S. O. . 7 hud been 
complied with. In re Modoc Votera MW*. 
21 Occ. N. Ilf). 2 Elec. Cas. Km.

Meta—“Resided Continuously"—7 fnpor- 
ary Absence.]—The provision of s. 8 of m 
Ontario Voters’ Lists Act. It. 8. <>. 18*' 
e. 7. that persons to be qualified to vote at a1
election for the Legislative Assembly mm 
have resided continuously in tin «lectora 
district for the period specified, does not re
quire a residence de die in diem, hut inn 
there should he no break in the r-ildenw 
that they should not have acquired a new " 
sidence; and when- the absence h wre 
temporary, the qualification is not nof1' • 
Where, therefore, persons resident with n an 
electoral district, and Otherwise qoaimw. 
went to another province merely tn tau\ 
in harvesting work ther- and with the m 
tent Ion of returning, which they did.
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absence wan held to have been of a tem- 
jiorary character, and their <|ualitication not 
t Hereby affected. In re Seymour lofer#’ 
List*. 2 Elec. Cas. 69.

Notice of Appeal —Learing at Vink's 
Rend'm e. |- The language of H. S. O. 1807 
•. 7. >. 17. s.-s. 1, "give to the clerk or leave 
for him at his residence or place of business" 
notice in writing, etc., means, when the notice 
i> not personally given to the clerk, that it 
i-, to he left for him at his residence or place 
of business in such a place or under such cir
cumstances as to raise a reasonable presump
tion that it reached his hands within the time 
allowed by the statute. And where, between 
ii and 10 o'clock of the evening of the last 
day for serving notices of appeal, certain 
notices were left on the outside knob of one 
of two doors of the clerk’s dwelling-house by 
n jmtsou who first knocked but received no 
response, and such notices did not come to 
ill- knowledge of the clerk till about noon 
the next day. the service was held i n suffi- 
rj.'iit. lu re lofer#’ Lin tu of Hungerford, 
23 Her. X. 48, r> U. L. It. «8. 2 O. XV. it. 1.

Notice of Complaint — Form of — 
Grounds of Objection—Subjoined Lists— 
[numiment of \otice.]—In a list of com

plaint' contained in a notice of complaint 
under the Ontario X’oters’ Lists Act. It. S. 
O. 1807 c. 7, the names of persons wrongfully 
omitted from the voters’ list were given, and 
in tlie column headed "grounds on which they 
are entitled to be on the voters’ list.’* "M. 
F. and" appeared:—Held, having regard to 
the provisions of s. (> ( 11 and (71. and 
Form il (list 11 of the Voters' Lists Act. and 
of s- ’ (12). 13, and 56 of the Assessment 
Act, I of s. 4 of the Manhood Suffrage 
Registration Act, that the letters “M 1'." 
lould be properly read as meaning "Manhood 
Franchise,” and those words were sufficient 
for the purposes of the notice, while the 
word "and” should be treated us surplusage.

The notice of complaint consisted of fifteen 
sheets, each in itself in the form given in 
ih" schedule to the X’oters" Lists Act as 
No. *5. the lists Nos. 1, 2, 3, and 4 being 
printed on the backs of forms of notices of 
complaint : only the notice of complaint on 
tlu- Inst sheet was tilled out and signed by 
tie- complainant; but evidence was given that 
the whole fifteen sheets were attached to
gether when the complainant signed the 
notice, and handed the wliole to the clerk: 
and they no appeared before the Court. The 
notice referred to the "subjoined lists:’’— 
Held, that the lists were part of tlie com
plain!. and it was sufficient in that regard.

Meld. that, if it were necessary, in order 
to make the notice of complaint a good one. 
i" amend it so that it should refer explicitly 
i" the annexed sheets, the amendment should 
not be allowed under s. 32. In re Voters' 
!■<*** >f Cariât on Plan, 22 < ><•<•. X. It IS. 3 
O. !.. It. 223, 1 <>. XV. It. Hi:,.

Ontario Elections Act - Sotier of Com- 
plaint—Son-compUanee with Form—Amend
ment.)—It is not essential that the form 
given in the schedule to the Ontario Voters' 
l‘,sts Xct. It. S. O. 18117 c. 7. for objections 
I" names wrongfully inserted in the voters' 
lists, should be followed with exactness; all 
that is required is that the nature of the ob
jections to the names should be stated with 
reasonable clearness. Where, therefore, in

giving notice of the wrongful insertion of 
names in the voters' list, the complainant 
used list No. 2 of form ti in the schedule, 
living the list for persons wrongfully named, 
instead of list No. being the list for those 
wrongfully inserted in the voters’ list, but 
it was quite apparent what the grounds of 
the objections were, the notice was held suffi
cient. An amendment in such case might be 
made, if such was necessary. In re Rawdon 
Voters' Lists. 24 Occ. X. 12, ti O. L. It. 
631. 2 O. XV. It. 1056.

Ontario Elections Act F reparation of 
Lists- Dominion Fniin hisi V /, ISUS, #. 9— 
Appointment of Persons to Prepare Lists— 
Order in Council— Prohibition—Powers of 
llif/lt Court.|- The High Court of Justice for 
Ontario has |lower to prohibit persons assum
ing to exercise judicial functions in the pre
paration of voters’ lists for an election to 
the House of Commons for Canada, if these 
persons have no authority in law for the 
exercise of any judicial functions in respect 
of such lists, lie North Perth, llvssin v. 
Lloyd, 21 O. R. 538. distinguished. The 
Dominion Franchise Act" of 1898 changed 
completely the whole' law in regard to the 
preparation of voters' lists, adopting the 
provincial lists. Instead of having parlia
mentary lists prepared : but, to provide 
against the possibility of there being no 
sufficiently recent provincial lists in some 
of the electoral districts, s. 9 was passed. 
This section means that when provincial lists 
exist—‘‘are prepared”—they shall be used, 
but when they do not exist the mode of pre
paring them provided in the sect ion may be 
adopted. On the facts of this case, it was 
within the power of the Governor-General in 
council to appoint all necessary officers for 
the preparation of the lists, thus" making them 
officers of a federal Court constituted by the 
section. These officers are to follow, as far 
as possi! le. the provisions of the laws of 
the province regulating the preparation and 
revision and bringing into force of the pro
vincial lists. If the order in council appoint
ing the officers gives directions to them in 
conflict with tlie statute, the order, to that 
extent, has no effect. If the officers do not 
proceed in accordance with the statute, they 
are answerable to Parliament, not to the 
Court, upon an application for prohibition. 
In re West Alfioma Voters' Lists. 24 Occ. N. 
397. 8 O. L. It. 533. 4 O. W. It. 229.

Ontario Elections Act — Revision of 
Lists—Correetion■ of Lists—Complainant— 
Posting up Lists -Time for Objecting—De
puty Registrar of Deeds.1—A person resident 
in, and entitled to be placed upon the man
hood suffrage register for a town forming 
.part of an electoral district, is entitled to re
quire the revision under s. 13 of the Ontario 
X'oters’ Lists Act, It. S. O. 18! 17 c. 7. of the 
voters' lists for another municipality form
ing part of the same electoral district, and 
is also entitled to require the subsequent re
vision of such lists provided for by ss. 22 and 
2.”, of the Ontario X'oters’ List Act, R. S. 
o. 1897 c. 7. A reput y registrar of deeds is 
not entitled to vote at an election of a mem
ber of the Legislative Assembly for Ontario 
for tlie electoral district in which lie is act
ing as such deputy registrar, and is not en
titled to he placed on the voters’ lists in such 
district. The date mentioned by the clerk of 
the municipality, in the advertisement pub
lished by him pursuant to s. 12 of the Ontario
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Voter» List* A< It. 8. O. 18U« c. 7, as thal
upon which the voters’ lists have bet-n posted 
up in hia office, is the date from which tin- 
time for taking proceedings, limited by ». 17, 
run», even though the clerk Inis in fact posted 
up the lists some days before the date u a tiled 
in the advertisement. In re Huron Voters' 
l.i»t*. -3* Oec. X. KJ. 7 O. !.. It. 44, 3 O. 
W. H. 13».

Quebec Election Act Income Voter— 
Domicil- l{csidcnvc.\—A person must have 
Ins domicil in me electoral district, in order 
to have his uaine put on the list of electors, 
on qualification of income. Semble, that hav
ing such a dotnicil in one municipality, an 
elector can be put on the voters’ list of the 
place of his actual residence, in another muni 
ipalitj. in ill- same electoral district. tint 

- It. 24 B. C.
:m.

Right to Vote—llcfumit of llultot—Ac
tion- Damage*.\- The plaintiff resided in St. 
John, New Brunswick, and his name was 
on the voters’ lint in St. John, and also in 
Dalhousie, AunaiKilis county. Nova Scotia, 
at which latter place the defendant acted as 
deputy returning officer in the last Dominion 
election. The plaintiff presented himself at 
the Dalhousie booth, and demuuded a ballot. 
Under the Nova Scotia statute, which was 
passed with a view to provincial elections 
only, it is provided, in effect, that an elec
tor can only vote once in the province at 
any election; that he must vote in the count} 
in which lie resides at the teste of the elec 
tion writ, if qualified, and not elsewhere; and 
that a non-resident elector, having a right to 
vote in two or more polling districts, may vote 
in either. The plaintiff was required to swear 
before receiving a ballot that “at the teste 
of the writ for this election I resided in the 
city of St. John. New Brunswick; that 1 am 
not qualified to vote in the said city . . .’’
He declined to take tie- oath and was refused 
n ballot and brought this action to recover 
damages : —Held, that the plaintiff hail a right 
to vote in Dalhousie; ami damages were as
sessed at $o50. 1 nderton \. Hick». 21 Occ.
N. .VI7.

VIII. Wbith and Rktlrxh.

Bye-election l»»uc of Writ for—Sc»- 
Fhe Legislative Assembly of Onto rio 

has power while in session to order the issue 
of a writ to hold a bye-eleetion. s. .’$3 of It. 
s. i sut -. 12 apply ing only to i a candi - oc 
curving while the assembly is not in session. 
hi rr South Perth Provincial Election—I'll ah 
v. Montrith. 2 Elec. 1 *a«. 144.

Special Return Election not Held— 
Netr Writ-Petition—Co»t».]—The returning 
officer decided that, owing to the absence of 
pro|»-r voters' lists, the election could not Is- 
held on the days fixed by tin- writ, and pub
licly so declared, and notified the two pros
pective candidates that there would he no 
meeting for nomination on the day appointed. 
He made a special return to the writ, set- 

11, why it bad not been duly exe
cuted. and the executive government accepted 
such return, and issued a new writ, under 
which due proceedings were had and one M., 
a former candidate, was nominated and de
clared elected by acclamation. The petition
er. who was to have opposed M.. refused to

rei-ognize the am of th. . nnu^ i
i-er to decline to hold a meeting i uoam 
ation. and on the day originally ni.il 
left with a clerk of th. retuiinu: tli--r . 
nomination paper and deposit, ,u •,
a pel h i«ni under i be ...... ..
Elections Act to have it declared that ... , i
been duly elected for the district M wai 
not uinih- a party: Held. that, 
the question of the jurisdiction t< • un-riiun
sui li a petition, nu .............
low from an attack upon the returning ufliv-r 
as soh- defendant. If the special i.turn 
illegal, the t'ourt would go no further Lan 
to declare that it was au invalid reiurn upm 
which Parliament might direct tie- issue ■: a 
new writ; but that was wliat -x--.iun.
government hail done, mid was i - sim 
the iietitloner had sought. It was not the 
duty of the Court under its statutory m 
dictiou to prououuce upon the constiiutiooel 
right of the executive to direct the issu.- f 
a new writ ; that was a matter for 'lie lions*- 
of Commons. In r< NipiWsg Itcmowm 
Election—block v. I arin. 21 Oit. N.

IX. Othkb Cases.

Dominion Election» Act
turning Officer—Conditional l{>fu*al r I l> 
—Mon-resident'» Oath hainaa> - V-ne- l 
- -Plaintiff, who resided at Si. .lohii m Im

owner and entitled to vote at Dnllimpi-. in 
the county of Annapolis and province ■ • Nava 
Scotia, where his name appeared the li- 
of voters as a non-resident. Plaintiff it 
sented himself before the depu . returnin: 
offieer at Dalhousie at an election anil -I- 
manded a ballot |ioper, lint tin-officer refit*-i 
to deliver a ballot paper or to permit plaintiff 
to vote unless he took the non -resident's oath 
—Held, that the oath proposed was not appli- 
i-nble to the case of a property owner residitt. 
in another province, and that the orti.fr wa- 
wrong in his refusal to permit plaintiff t" 
vote. Per MacDonald, C.J.. ami Itit* hi- I 
that plaintiff s right to vote being clear. <!<■ 
fendant was responsible in daniitg---- f<>r hi- 
refnsal to permit him 
fendant, in undertaking to determine plain 
tiff's right to vote, was not acting In a judi
cial capacity, but was merely a ministerial 
officer to carry out the provisions of die Act 
and that, even assuming that -l-fendant w««

his action in refusing the ballot paper nm 
being bona fide, hut being wilful and or 
rapt, the action was maintainable even on th- 
theory that proof of malice was necessary 
Per Wenthcrbe. j., and Graham. K.J. tb> 
defendant was a public officer Imvitig a 
judicial duty to perform, and thm be oithi 
not lie made liable for an error of jtidgni*i.: 
that, in order to make defendant l»»hi--: 
malice must be shewn: that the burden «'I 
shewing malice was on plaintiff, and that tn** 
evidence adduced was not sufficient for tb' 
purpose. Anderson v. Hick», 85 X. “'l< 
161.

Telegrams—.1 ation for Prix lUrgahit 
—Pleading.]—To an action begun by n tele
graph company to recover the price of a cer
tain number of telegrams, the defendant wt 
not be allowed to plen<l simply that such 
telegrams were sent in the coarse of n ),nr' 
linmentary election: in order to defeat tne

6
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a< ! ion hi such a < ase, it is i 
lege that such telegrams were sent fur the 
purpose of illegally influencing the election. 
Great North-Western Telegraph Co. v. Dolby, 

g. r. R. 92.

PAROCHIAL ELECTIONS.

Churchwardens - Voters—“Tenant feu
et Lieu" - "Householder” — Custom.]—The 
words " paroissiens tenant feu et lieu " used 
in art. .‘{4Z18. it. S. g., and the word “house
holder'' in the English version of the same, 
-•ompreheud and designate all heads of fami
lies. even married sous living with their fathers, 
working with them and dwelling on the 
paternal lauds, lodging and having a common 
table with their fathers and mothers ; and 
such married sons have, pursuant to the text 
of that Act, the right to vote at elections 
of churchwardens. 2. Unmarried sons living 

■ il. same - ircumstances, nith their 
fathers and mothers, are not “ paroissiens ten
ant feu et lieu," and cannot vote at elections
tl i hur hu ardene. 3. The usage followed in
the parish in question, or in neighbouring 
parishes, cannot be invoked to interpret art. 
3438, the law overriding the custom, and the 
latter being no authority except in the absence 
of a positive law. Plante v. Guivremont. g. 
It. IS 8. ('. 4m.

PAROL EVIDENCE.
See Evidence.

PART PAYMENT.
See Bills of Exchange and 1‘komissoby 

Notes—Vendor and Purchaser.

PART PERFORMANCE.

See Specific Performance—Vendor anî> 
Purchaser.

PARTICULARS.

Account—Amendment at Trial—Refusal 
of Postponement—Surprise—New Trial.]—* 
Declaration for work and labour and on an 
account stated. Pleas, payment and set-off, 
the particulars of which shewed a con
siderable sum due the defendants over 
mid above what was claimed by the plain- I 
tiff's particulars which were confined to the 
count for work and labour. At the trial, 
where a verdict passed for the plaintiff, the 
set-off being entirely rejected, nil application 
wns made to amend the plaintiff’s particulars 
"y making a large addition to the time of 
the alleged work and labour and by giving 
particulars of the account stated. The amend
ment was allowed without terms, although 
the defendants produced affdavits of one of 
themselves and their attorney and counsel, 
stating that they were unprepared to make 
their defence at the then circuit to the claim 
of work and labour ns set out in the amended

particulars; that had the original particulars 
been served as amended they might have 
offered to suffer judgment and would have 
done so had they found the plaintiff’s claim 
was.correct ; that, us no particulars had been 
served applicable to the count for an account 
stated, that count had not been regarded as 
bona fide, and in preparing for trial no con- 

, sidération had been given to it; that if the 
amendment was allowed the defeudants would 
be taken bv surprise and were not prepared 
to make their defence, and great injustice 
would be doue to them :—Held, that the de- 

1 feiidauts' affidavit shewed that the amendment 
was of a character to materially prejudice 

i the defendants, and should not have been 
i allowed without such terms as would, as 
I nearly as might lie, place the defendants in 
I the jiositiou they occupied when the original 

particulars were served; and a new trial was 
ordered. Hicks v. Ogden. 33 N. B. Reps. 301.

Account — Partnership — Interests of 
Partners.]—It is not necessary for a defend
ant. sued in assumpsit, to know the respective 
interests of each one of the plaintiffs in their 
partnership, nor to know the minor details 
of an account already for the most part paid. 
t'allaghan v. Rutherford. 3 Q. p. R. 303.

Action by Advocate for Bill of Costs
—Fees and Disbursements — Proeuration— 
fogies of Proceedings—Demand of Particu
lars—Default of Plea — Opening Pleadings 
Closed—Terms. |—The defendant in default 
for a plea will be relieved from his fore
closure and be allowed to demand particulars 
of the plaintiff's account, upon payment of 

; ihe costs, occasioned by his default. 2. The 
advocate in an action for fees and disburse
ments in a former suit in which he acted for 
the present defendant's opponent, must state 
when the proceedings for which he claims 
fees were taken by him. 3. lie must also 
indicate the object of his disbursements made 
in Court or at the sheriff’s office. 4. He 
should also file the procuration of his client 
authorizing him to sue when he alleges such 
procuration. 5. Semble, that he is not obliged 
to file copies of the proceedings which he has 
taken nor of the acts which lie has had made 
l>y a notary on behalf of hi- client. Desjar
dins v. Lamoureutr, 4 < j. P. It. 338.

Action for Account—Postponement till 
after discovery. Canadian Hank of Com
merce v. McDonald (Y.T.Ï, 1 W. L. R. 271. 
506.

Action for Goods Sold — Exception to 
Form. 1—A plaintiff suing for n balance of 
an account for goods sold and delivered, with
out giving at. the time of service of procès 
details of the quantity, quality, nature, and 
kind of the goods sold, ns required by Rule 
of Practice 50, will, on an exception to the 
form, be required to furnish such details on 
pain of his action being dismissed. Savarin 
V. Rosen field, 7 (). P. R. 15.

Action of Ejectment—Defence of En
croachment.] — A general allegation of en
croachment in the defence to an action for 
possession of land may he the object of a 
motion for particulars shewing when, how. 
and to what extent the plaintiff has en
croached upon the land of the defendant. 
I allée v. Prescott, 4 < j. P. U. 279.
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Breach of Contract Statement o( Dam

age. \ lu nn action for damages reuniting 
fmm a breach of contract, an allégation that 
tin' plaintiff has, through the breach, lost 
hi.* custom and a large sum of money, by 
the ruin of his business, is sufficiently par
ticularised. (Dation v. Dugcnai*. 5 Q. V. R. 
261.

Commission on Sale of Goods- Inform
ation in iKissession of defendants. Blackley

Contestation of Opposition Illegality 
of Debentures of Railway Company.]—Par
ticulars will be ordered to Ik- given of a 
paragraph in a contestation, alleging gener
ally the illegality of an issue of debentures 
of the execution debtors, a railway company, 
without averring in what the illegality in 
question consist s of an opposition to a seizure. 
Connolly llao de» Chaleur» If. It. Co., 4 Q.
P. R. 17*.

Damages lllea that Damage < 'unsed by 
Moi at iff» Dan Icfs.J—When, in pleading 
to an action for damages, the defendant al
leges that if the plaintiff has suffered any 
damage, which in denied, such da mag • is due 
to his own acts, the defendant will la- ordered 
to give particulars of these acts of the plain
tiff. and will not he allowed to prove other 
acts than those which he enumerates. Mon
treal and St. Lawrence Light and Power Co. 
v. Stillwell. R Q. I». R. 148.

Declaration — Acknowledgment of I)clit 
Suel for—Pro mine to Pag.]—The (’-our I will 
not order particulars of an oral acknowledg
ment of the debt sued for. alleged by the 
declaration to have been made by the secre
tary of the defendant company in the name 
of the company, nor of a promise to pay 
made in the same way. Montreal Watch 
ta ne Co. V. Imperial Hutton Work». Limited.
7 Q. P. R. 279.

Declaration — Amendment.] — Particu
lars furnished by the plaintiff pursuant to 
an older therefor, will not Is* set aside u|>on 
motion liecatise they amount to an amend
ment of the declaration. Fournier v. Martin. 
li Q. P. R. 288.

Dedication of Town Site — Publie 
User.]—In an action by the provincial At
torney-General for » declaration that the 
public had a right of access to the sen over 
the embankment of the Canadian Pacific 
Railway via certain streets in Vancouver, it , 
was alleged that. In 1870, Her Majesty, by 
the officers of her eolony of British Columbia, 
lad out and planned a town-site on Burrnrd 
ft.let and dedicated certain parts of the town- 
site to public uses :—Held, that the plaintiff 
must give particulars : fl I of the authority 
under which the town-site was laid out : (2» 
of the nature and dates of dedication and by 
whom made; and (,‘tt of what portions of the ; 
town-site were dedicated. Attorney-Genera! \ 
fin- Itritish Columbia v. Canadian Pacifie If. 
ir. Co.. 10 It. C. R. 184.

Defamation — Justification—Damages— 
Costs—Ground» for Ordering—Surprise—E.r 
ception to Form.]—A motion for particulars j 
assumes that the cause of action is sufficiently : 
set forth ; the defendant accepts and desires i 
only to have additional or more precise in
formation in order to prepare his defence. 1

Huch a motion is not subject to the formali
ties of an except ion to the form, from which 
it is different. It is a motion according to 
English law. and has always been admitted 
in Quebec jurisprudence ; it is a matter of 
discipline in tin* conduct of cause* n order 
that there may be no surprise, j. Where 
the plaintiff in an action for libel has ami, j. 
paled the defence and undertaken to Justin 
the act of which the defendant has au 
him. he will be ordered tu give particulars 
of his grounds of justification, if hi* allega
tions are vague. 3. A defendant, ou motion 
for particulars, may obtain an order that the 
plaintiff shall make more precise all the de
finite or vague allegations which he has made. 
4. If the plaintiff alleges special damage h- 
must give particulars of it. The plaintiff 
in an action for libel claimed a lump sum of 
$20.001 damages to his reputation, hi* honour 
and his property :—Held, that he should give 
particulars of the special damage intended to 
be covered by these words, li. The plaintiff 
claimed also $2T>.U00 damages as “effective
ment” caused h.v the libel. He was ordered 
to declare whether lie intended to claim some 
special damage, and »r so to give the particu
lars of it; but if general damages only, par
ticulars would not be necessary. 7. In an 
action for defamation the plaintiff stated that 
the defendant had defamed him before several 
|s*rsons. He was ordered to give the name* 
of these iM-rsons, if he knew them, and also 
the dates. The defendant has a right to all 
the information which the plaintiff possesses. 
H. The costs of a motion for particulars should 
Is* in the cause. Chicoutimi Pulp Co. v. 
Price. Q. It. 2ft S. ('. 3T»1.

Default — Dismissal of .-lcfi'ow.]—If a 
plaintiff neglects to give the particulars which 
lie has been ordered hi give, and if the allega
tions which lie has thus neglected to supple
ment constitute the whole action, the other 
allegations being general and simply intro
ductory. his action will be dismissed upon 
motion. Gravel v. Lafontaine, 5 Q. P. K. 82.

Demand — Time — Deposit. I — A de
mand of particulars is in the nature of a pre
liminary exception, and therefore must be 
made within the time fixed for the tiling of 
such exceptions and Is- accompanied by i d< 
posit. (But see 1 Edw. VII. c. 34>. Alli
ance Nationale v. In ion Franco-('< madiesnf- 
Q. R. 10 Q. B. 116.

Filing — Service — Tim-. ] I'arlur 
lain served withiu the time fixed by an order 
requiring them to Is* delivered will not be set 
aside because not filed in Court until the day 
after the last day fixed by the order. Vaille 
v. \ aller, li Q. P. R. fltr..

Fire Insurance Policy- Killsiliostiou "f 
stock lists — Amount of over-statements 
Motion for particulars—Affidavit in support. 
Quebec Hank x. Phwnix In». Co.. 3 0. W. K.
(ton.

Further Particulars - Interpleader i>- 
sue—Credits—Settled account. Tawse v. • *> 
gain. 1 O. W. R. 14, BO.

Gift — Opposition.] An opposant who 
declares that he is the owner °fj*n.ar'ic 
seized, having received it as a gift trompa 
person other than the execution debtor, ann 
who has no writing evidencing the gut, »
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not be ordered to give further particulars ot 
ill, gift. Turner v. Bradshaw, 0 Q. P. It.

Issue- - Attack on conveyance. McKinnon 
v. Ru-hardson, 2 Ü. YV. It. 244 , 275.

Laches — Crown—Defence to petition of 
right. Cartwright v. The King < B.C. i. 1 YV. 
L. It. 82.

Mechanics" Lien Action Defects in 
work—Examination for discovery. King v. 
Georgetown Floral Vo., 3 O. YY". It. 587.

Motion for - Affidavit — Notice of read
ing—Date of tiling—Contract—Interest—Of- 
fers. Martin v. Moody. 2 O. YY". It. 153.

Motion for—Damages for Injury to Pro
perty.]—In an action for damages for in
jury caused to bis property, the plaintiff will 
be ordered, upon motion, to furnish a state
ment indicating separately each item of dam
ages making up the whole sum claimed. Her- 
trl v. Foley, 4 Q. P. It. 334.

Motion for - Diligence.]—A motion for 
particulars is in the nature of a preliminary 
plea, and must be made with diligence. Ray- 
mond x. Whit hall, « Q. P. It. 200.

Motion for — Exception to the Form— 
\i,tin Deposit — Vertifieate. |—Every mo
tion for particulars, whether urged against a 
declaration, a pleading or a paragraph of a 
pleading, is necessarily founded on the in
sufficiency of the allegation attacked, and is 
therefore in its nature an exception à In 
forme, and falls under the rule of art. 104. 
C. P. ('.. requiring notice thereof to be served 
within three days, and presentment to be 
made ns soon as possible after the delay to 
which the opposite party is entitled. Such 
motion must lx- accompanied with a certificate 
of deposit. Loomis v. Sun Life Assurance 
Co. of Canada, tj. It. 18 8. C. 320.

Motion for—Time.]—A motion for par
ticulars. not being in its nature a preliminary 
plea, may be made after the lapse of the time 
prescribed for the tiling of such a plea. 
\eren v. People’s Telephone Vo., Q. It. 20 
S. C. 588.

Municipal Corporations — Highway 
Injury to Persons—Precautions — Contribu
tor!’ Negligence — Climatic Causes—Costs. \

In an action against the corporation of 
the city of Montreal to recover damages for 
injuries received in an accident the defendants 
are not obliged to particularise the precau
tions which they say they took, such precau
tions being defined by the city by-laws. 2. 
But the defendants are obliged to explain 
in what the default of the plaintiff consists 
and the uncontrollable climatic causes to which 
they attribute the accident. 3. No costs will 
Is* given upon a motion for particulars grunt
ed in part only. Matthews v. City of Mon- 
treat, [i Q. p. R. 349.

Negligence Knowledge.]—Particulars
®re ordered for the purpose of forwarding 
tli" applicant’s case, and not to hamper the 
party ordered to give them. When a plain
tiff is ordered to give particulars of negligence 
winch are essentially within the defendant’s 
knowledge, the order may provide that the

plaintiff" shall not be confined at (lie trial to 
the particulars given. Alasku Puelcers' Asso
ciation v. spencer, 9 B. C. It. 473.

Negligence Personal Injuries—Heads of 
Damage- Admission of Liability.]—A plain
tiff who claims damages for injuries caused 
by an accident, must give particulars of the 
amounts wmch he claims : 111 for medical 
services, nursing, and medicines ; (2) for 
injury to his clothing ; (3) for other injuries 
alleged in his declaration. 2. A plaintiff 
will be ordered to furnish particulars of the 
time and place at which the defendant admit
ted owing him or promised to pay him the 
amount claimed, or at the least to indicate 
the circumstances in which such promise was 
made. Poole v. Ilogan, 5 Q. P. B. 424.

Negligence -Pleading.] In an action for 
damages for persona] injuries, paragraph 5 
of the statement of claim contained allega
tions of negligence which might not have been 
particulars of tin* negligence alleged in para
graphs 3 and 4:—Held, that the plaintiff 
must give particulars or else state that they 
were to be found in paragraph Ô. Kingswell 
v. Crow's Nest Pass Coal Co., it B. C. It. 
518.

Order for iffidavit—Action for Tort.] — 
On an application for an order for particu
lars of the plaintiff's claim in an action of 
tort, special grounds must be shewn by affida
vit setting forth at least such facts as would 
satisfy a Judge that the defendants would 
be embarrassed ia their defence without such 
particulars and that justice requires their 
delivery. An affidavit by the defendants" 
solicitor that he belives the defendants cannot 
frame their defence without any statement 
of particulars is not sufficient to warrant 
the making of such an order. Brown v. 
Great Western It. W. .Co.. 2(5 L. T. N. K 
398. followed. Miller v. Rural Municipality 
of Westbourne, 20 Oc<\ N. 394. 13 Man. L. 
R. 197.

Order #or ippeal.]—There is no appeal 
from an interlocutory judgment order it- a 
tarty to furnish certain details and documents 
11 support of his declaration. Village of />< 

Lori in ier v. Community of Sisters of the Holy 
Names of Jesus and Mary, 7 Q. P. R. 64.

Order for, before Trial -Limiting evi
dence- Non-delivery—Striking out evidence. 
Bell v. Morrison, 5 O. YV. It. 266.

Patent Action IVinnnd—Time for — 
Scojm* of—Costs. Moffat v. Leonard, 3 O. 
YV. It. 633.

Patent for Invention— A it ion for In
fringement- Defence- Want of Novelty — 
Specifications.]—Action for infringement of 
n patent giving the exclusive rights within 
Canada of making and selling a certain im
proved machine. Paragraph 3 of the defence : 
That the npplicances making up the machine 
are all well known mechanical appliances in 
1 se for many years prior to the date of the 
plaintiff's patent. 4. That there is no speci
fication in the plaintiffs' patent covering a 
graduated series of fixed chisels or cutters, 
and that such a series was not, at the date 
of the patent, either novel or the subject of 
a patent under the Patent Act of Canada. 5. 
That the mechanical devices in the plaintiffs’ 
machine alleged to have been infringed, are



1235 PARTICULARS. 236
not covered liy the specifications N>t out m 
the plaintiffs' patent :—Held, that greater 
degree nf particularity was required in re
spect of tli" defences set up in paragraphs 
o and 4 than in the plaintiffs' particulars 
of breaches, the object being to limit the ex
cuse to die parties, ami to prevent patenta 
being upset by some unexpected turn of the 
evidence. 2. l'articulars of the allegation of 
want of novelty must be given, as they might 
not lie within the knowledge of the patentee. 
3. If the defendants knew a particular defect 
in the speciticution as to the nature of the 
invention, and the specification did not suffi
ciently describe the invention in that çe- 
gard, they should point it out in order that 
the plaintiffs might not lie taken by surprise. 
Join* v. Gulbrqith, 22 Occ. X. 70.

Statement of Defence
Wrongful Dismissal Just
in an action by a clerk against Lis former 
employer, an hotel keeper, for an alii-g.-a ,i- 
sault and for arrears of wages, th,. .1, 
was that the plaintiff, contrary t, , ,.itl, 
was disresiK-ctful and uncivil to sevi-rui .i 
the guests, whereby they left and refusH 
further natrouize the hotel, the plaint iff was 
held entitled to particulars of th. uani,-> .,f 
such guests. «Scoff v. Memberu. 11 11 \
122, 3 O. L. K. 252.

Statement of Defence Apple .uioii i*.
fore examination for discovery Particulars 
for pleading or trial—Affidavit. Dunston 
Aiayura Falls Concentrating Co. 4 n. \\. |- 
218, 2311.

Replevin for Books and Papers ■—
Master and servant - Common knowledge. 
Ho tan g v. Hopkins, 2 O. W. R. 285, 703.

Statement of Defence Material mi
application for laeue |oin<
ma Central It. VP. Co., 1 O. W. It. 24V*.

Residence of Husband of Defendant
Motion—Cost* 1—A woman su«*d as a widow 
who pleads that her husband is still living, 
must indicate the domicil or actual residence 
of her husliand, and if she swears that she 
does not know it, she will lie ordered to pay 
the costs of a motion for particulars. Jicr- 
rill v. Lapradc, 0 Q. P. R. 271.

Seduction — Special Da mag' Stage of 
Action--Cross-examination on Affidavit. |—In 
an action for seduction, where the defendant 
dented upon affidavit the plaintiff’s allega
tions. an order for particulars to be given 
by the plaintiff was made before the defence 
was filed. Knight v. Engle, til L. T. R. 780, 
followed. Such affidavit being filed as an evi
dence of good faith only, and it not being 
the duty of the Court to determine on the 
motion the truth of the facts deponed to, 
an enlargement of the motion for cross-exu- 
mination was refused. Gambell v. Heggic, 24 
Occ. X. 91. 2 (>. XV. R. 1174, 3 O. W. R 
40, 412. A. v. It., 7 O. L. R. 73.

Statement of Claim -Action for negli
gence — Defects in electrical appliances •— 
Examination for discovery. Stunt v. Ottaica 
Fleetric Co., 2 O. XV. It. 084.

Statement of Claim Action to set 
aside resolution of shareholders of company 
—Allegation of non-compliance with Com
panies Acts —- Submission to Court. I lav- 
ban v. Wood. 1 O. XV. R. 7C8.

Statement of Claim — ('«inversion of 
logs—Pleading over—Trial—Examination for 
discovery—Damages. Cleveland Sarnia Co. 
v. iiiers, (1 O. W. R. 780.

Statement of Claim — Facts within 
knowledge of defendants—Evidence in arbi 
tration. ixathhnn Co. \. Standard Chemical 
Co.. 2 O. XV. R. -M, 385.

Statement of Claim - Information for 
purpose of pleading — Trial • - Discovery. 
Decker v. Dedrick. 2 O. W. R. 780.

Statement of Claim Trade mark In
fringement. .Morrison v. Mitchell. 700, 1 O. 
XV. R. 709, 838.

Statement of Defence — Action on for
eign judgment. Unisons Rank v. Hall, 5 
O. XV. It. 025.

Street Railway—Negllgomv of servant* 
—Defective appliances. Rrittain \. Tor • ■ 
R. n Co., 8 " xx. i: -

Striking ont or Amending I-a‘mm’
L. and S. Co. v. Scott, 2 O. XV. It. 2.1.

Test Action — Substitution - 0nbr 
XX'heiv particulars of the statement nf claim 
in a test action are struck out ou au appeal 
to the full Court, and full and true particu
lars ordered to be given, the plaintiffs may 
deliver their particulars in .mother action 
which has since been settled on . - the test 
action; and an order obtained in Chambers 
which has the effect of iiullifyitig in purl 
the full Court nrd«*r will lie s«-i asiil.\ I.nui- 
better v. Croir’s \tst Fas* Coal ' . 1" Ik
C. R. 404.

Time for Service Dies Aon I ding
Particulars ordered in be furnished within a 
certain delay, may, if such delay expires i 
a dies non, be furnished on the next judo-ini 
day. 2. It is sufficient that particuiac 
served upon the opposite pari , within th** 
delay fixed without being filed in Vyuri. aim 
such particulars will not Is* struck «un of 
record because they were only filed in <‘"iirt 
on the day following that of their servi" 
upon the opposite party. Germain v. //«
lean. 5 (j. P. R. 380.

Undue Influence. | - A party alleging un
due influence will be required to give pnrti 
culars of tin* acts thereof. Lord Salisbury ' 
Nugent, ft P. D. 23, considered. Hopper v. 
Dunsmair (.Vo. 3). 10 R. C. R. IN*

Vendor and Purchaser
Garantie — Concealed Defect*.] An allega
tion of concealed d<*feets in an action en gar
antie by a purchaser against his vendor, is 
sufficient without other particulars, when a 
copy of the declaration in the prim n ! action 
is annexed to the demand en garanti' . '
man v. J/oarc. 5 Q. P. R. 321.

Vendor and Purchaser '•",l I"'
*rice of Land—Plea—Fraud of ' endor 
iaantity of Laud.]—A dcfcndanl. sued for 
In* pritv of land sold, must indicate, if 
umplains of having been induced i«> 8|m[ 
lie agr<*ement for purchase by reason ' • lniu 
f the vendor, the particulars of that fraun- 
. A defendant who «•oinplnins that the rxten
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uf die lands bought by biin was uot mentioned 
in the agreement for sale, must indicate their 
trv extent. Prefontaine v. Hero iron, 5 Q. 
1*. It. 133.

PARTIES.

1. ADDITION OF, 1237.
11. Joindkk, Misjoin deb, and .Non-join deb,

1238.
III. Third Parties, 1247.
IV. other Fakes, 1260.

1. Addition ok.

Consent -Verification by Affidavit Iden
tity yl" names. Wi tiling v. Pick, 1 O. W. It. 
206.

Distinct Causes of Action Election to 
proceed with one. Plummer v. Sholdice. 1 
U. W. R. 78».

Fraud - Partner» — Company A «me — 
Iffidavit /nfonnation and Belief — Plead

ings.]—The plaintiff, having recovered judg
ment again a an incorporated company for 
an amount claimed for services rendered, un
der a contract, but not having been able to 
realize anything upon the judgment, brought 
lhis action against tin- |ierson who had sigm-d 
the contract as president, for damages for 
fraud, and alleged Iliât at the time the con
tract was made, the company had ceased to 
do business as such, hut that the defendant 
had formed a partnership with L. and ('. 
and the partnership had acquired the property 
of the company, and was doing business under 
the company’s name, and had obtained the 
benefit of the plaintiff's services by fraudu
lent concealment :—Held, that the plaintiff 
was entitled to add L. and C. as defendants, 
but not the company. Semble, that allidavits 
must state the source on which belief is 
founded, but here the statement of claim 
shewed the facts, and it was not necessary 
to look at the affidavit. Chong v. McMar- 
ren, 8 It. <\ R. 2H1.

Litigation between Agents - Prin- 
1 ignis Added.]—T. sued McM. as the drawer 
"f a hill of exchange payable to T.’s order, 
with on alternative claim against McM. on 
a guaranty that the hill would be paid. T. 
was 'lie manager of the P. 0. line, of Seattle, 
which owned the steamer Mexico, and the 
defendant was the agent of the 1>. and W. 
II. N. Oo., and these two principals had 
through T. and McM. entered into a chnrter- 
pnrty providing that the steamer Mexico 
should < certain freight, for which the 
1*. and X II. N. Co. agreed to pay. McM. 
alleged that he gave the hill of exchange sued 
on along with the guaranty to T. as the 
balance of the freight moneys due under the 
cimrterparty, and the company set up a claim 
for demurrage, and advised McM. to pay. On 
an application made by McM. and the com
pany, an order was made adding the com
pany as a defendant, and giving leave to 
counterclaim against P. C. line :—Held, on 
appeal, that the order was properly made, 
as the real parties in interest should he 
brought before the Court. Trowbridge v< 
McMillan, 22 One. N. 421. 0 It. C. R. 171.

Separate Causes of Action— Joinder— 
Bnles 1SÔ, lS(i, Id 7, lÿ Third Bart g Xotiee 
—Indemnity.]— The plaintiff sued to recover 
the amount of a book debt assigned to him. 
The defendant admitted nothing, and pleaded 
payment and set-off :—Held, that the plaintiff 
was properly allowed to add as a party de
fendant the assignor of the alleged debt, and 
to make a claim against him, in the event 
of the original defendants succeeding in their 
defence, basing such claim upon an alleged 
warranty or a total failure of consideration. 
Rules 185, 180, 187, 102 discussed. Tate v. 
Natural Gas and Oil Co., 18 P. R. 82. and 
Evans v. Jnffrny, 1 O. I,. R. 014. followed. 
Smurthwaite v. Hannay, 11804] A. < 404,
Thompson v. London County Council, 11800]
1 O. I’. 840, and Quigley v. Waterloo Manu
facturing Co., 1 ( >. L. R. 000, distinguished. 
Held, also, that the added defendant was pro
perly allowed to give a third party notice to 
a bank, upon bis allegation that lie acted 
only as the bank’s agent in assigning the 
debt. Confederation Life Association v. 
l.nbatt, 18 P. R. 200, followed. Langley v. 
Law Society of Upper Canada. 22 Oco. X. 
00, 3 O. L. R. 245, 1 O. W. R. 143, 718.

Separate Causes of Action—Joinder— 
Bales 186, WJ.]—Where the plaintiff sought 
to join in one action the original and added 
defendants, in order that he might recover 
against the original defendants damages for 
breach of an alleged warranty of title ami 
quiet enjoyment of the property in question, 
if it should appear that the added defendants 
rightfully dispossessed him of it, or. if it 
should appear that the latter were wrong
doers. that he might recover from them dam
ages for the conversion of the property, his 
motion for an order to add them was refused : 
—Held, that the causes of action were entire
ly separate, and there was no right to join 
them even as alternative causes. Thompson 
v. Ixmdon County Council, 11800] 1 Q. B. 
840, and Frankenburg v. Great Horseless Car
riage Co.. [1000] 1 Q. B. 504, folio «1. 
Child v. Stenning, 5 Ch. 1 >. 005, commented 
on and distinguished. Quigley v. Waterloo 
Mannfueturing Co., 21 Occ. N. 240, 330, 1
O. L. R. 0<J0.

Specific Performance — Several Par- 
elia sers.]—Where the owner of property au
thorized two agents to make a sale for him. 
and each of them entered into a contract for 
sale:—Held, that In a suit by one purchaser 
for specific performance, tin* other had a 
right, on his own application, to be added 
ns a party defendant. Bryce v. Jenkins—Er
P. Levy, 8 B. C. R. 32.

II. Joinder. Mis-joinder. and Non-joinder.
Adding; New Plaintiff New cause of 

action—Rule 20. Hogan v. Baetz. Hogan v. 
Baetz and Taylor (Y.T.), 1 W. L. R. 303.

Adding; New Plaintiff without his 
Consent -Aiding original cause of action— 
New cause of action—Bonn fide mistake — 
Account—Bank — Excessive interest—Volun
tary payment—Action by receiver and judg
ment creditors—Addition of judgment debtor. 
Ritchie v. Canadian Boni■ of Commerce ( Y. 
T.). 1 W. L. R. 400.

Addition of Party Xlternative relief. 
Castle v. C ha jin t, 2 O. W. R. 400.
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Alternative Claim» Euh J Mi.] — A 

machine sold by the plaintiffs was burnt 
while in the premises of the defendant rail
way company at the place for its delivery 
to the purchaser. The pluiutilTs brought this 
action against the railway company as car
riers for the value of the machine and in 
the alternative against the purchaser for the 
price —Held, that this could not be doue, 
the relief claimed against the railway com
pany lieiug based on the assumption that the 
title to the machine was in the plaintiffs, 
end that against the purchas -r on the assump
tion that title had passed to him. Quigley v. 
Waterloo Manufacturing i 'o., 1 t ». L. It. 
UUti. and Kvaus v. Jaffray. 1 t ». L. It. til 4. 
applied. Vhandlei and l/,t«*<//. Limited, v. 
' 11 and Trunk H. If. ( o., 2.I Occ. N. 17-, 
11M. 5 U. L. It. Ô8S».

Application to Strike Out—Uniter of 
Hubstanrr.|—An objection that one joined as 
plaintiff in an action has no title to main
tain the action, is matter of substance which 
should Im* raised on the pleadings as provided 
by Rule 250, and is not a proper subject for 
an application to strike out parties under 
Rule IS». Mornnff v. Hour, 22 Occ. N. 108, 
3 O. L. It. 3T4.

Anignee of Chose in Action Tran*- 
- o/ Proccet m lotion bn 

\-«if/nor — Dilatory Exception.]—A party 
sued upon a claim which was, Iteforc process 
iu action served, transferred to another, may 
ask. by dilatory exception, that the assignee 
Is* added as plaintiff to the action, finnan 
v. Ander*on, 7 Q. P. It. 170.

Assignee of Claim -Intervention.] ■— A 
judgment ordering a plaintiff to add the as 
sigu»*e of the claim as co-plaintiff, is not 
satisfied ti tie said assignee merelj inter
venes to protect his rights, and declares that 
he acquiesces in the plaintiff's conclusions, 
and that his only interest In the ease is to 
have any sum in which the defend; ut may 
Im* condemned, paid to him. intervenant. 
Honan v. Andernon, 7 Q. P. it. 288.

Cause of Action—Exception to I’orin.]— 
Where two plaintiffs complain of the satin* 
grievances, and each one invokes a right of 
action proceeding from the same source, and 
their conclusions are to the same effect, the 
claims may In* joined together Iv the plain
tiffs. who can institute them oui., us a sin
gle suit, nud iu such a case the suit will not 
be dismissed upon exception to form. Mater 
Shoe Vo. v. Trudeau. 5 Q. P. It. .114.

Cause of Action—Injurie* Iteeeived in 
Same Collision—Adding Plaintiff,]—Rule 200 
is to be read in connection with Rule 185. 
and parties to an action who might have been 
joined under the latter may In* added by way 
of amendment under the former. In an ac
tion against a street railway company for 
damages for running an electric car into the 
plaintiff and his horse and waggon in which 
iiis son was seated with him, who was also 
injured, the son was added as a parly plain
tiff in an action already commenced by the 
father alone. Liddinrd v. Toronto H. If. 
Vo.. 23 Or, x. l.-ai. 5 O. 1,. R. .171. 2 O. W. 
li. 148.

Causes of Action Partnernhip Account 
—Vonnpirucy.]—Tin* relief sought against the
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defendant J. was an account and damages 
for breach of a partnership agro-meat be- 
tween him and the plaintiff ; and that sought 
against the other defendants was damages for 
the malicious procuring of the brem-h In tin- 
defendant J. ami for conspiracy Held, that, 
despite the form of pleading, there was suili 
unity iu the matters complained of as be 
tween all parties us justiti.-d tb«* reteutiou 
of the co-defendants. Kent < 'mil Kxplor.i- 
tion Co. v. Martin, If. Times I. U |v; 
specially referred to. Eran* \. daffrtui •-] 
Occ. X. 3115, 1 O. !.. R. <H4.

Causes of Action Pleading /.< ».s, 
Action to Set A*idi -Eraud on Creditor*— 
Eight of .Iesignee for Vnditor* Termina 
lion of.J—One of the defendants mortgaged 
land to Hie plaintiff bank, and tln-n made an 
assignment under R. S. (). 1807 - 147. in
the other plaintiff for tin* benefit of m-ditora. 
The assignee conveyed to the bank u„- equity 
of redemption in the land. This act ion was 
then brought to have a lease of the land 
made by the mortgagor to his co-defendant 
declared void. The Imnk alleged that tin- 
lease, though da ted before the mortgage, was 
not made until after it : and both plain
tiffs alleged that the lease was made volun
tarily when the lessor was, to the knowledge 
of the less<H>, in insolvent circumstances, and
wiih intent to defraud creditors : Held, that 
the right to relief upon the latter ground 
could be claimed only by the assignee under 
s. 1» of the Act. and his right terminated when 
lie so dealt with the estate as to render the 
relief useless to it : and therefore the assign,- 
was improperly joined as a plaintiff. Sembh. 
that the proper order would be to strike out 
the name of the assignee as plniuliff and the 
claim to set aside the lens,- as fraudulent 
against creditors. The order made below. 
7 O. L. R. fill, putting the plaintiffs t„ tlmir 
election as to which claim they -I pro 
ceed upou, was. however, affirmed. Hank •>I 
Hamilton v. Andernan, 24 Occ. N. IT, 8 <» 
L. R. 183, .1 O. W. R. 301, 380. 7"!»

Company — Action by shareholder of. 
against directors—Account of profits—Addi
tion of company—•Amendment. Meyer* v. 
Vain, fi O. W. It. 834.

Company —Action to enforce contract and 
for breach — Addition of company as co
plaintiff—Company not in existence when 
contract made—Principal of cestui que trust 
— Pleading—Amendment. Van* v. McCut- 
eheon (Man.), 1 W. L. It. 435.

Contract — Undivided Shar< in Mining 
Eight—Ee*ei**ion—Partit* ta Contract.]-—A 
person who has acquired an undivided slum- 
in a mining right, has no right of action to 
set aside the contract by virtue of which 
his share has been transfer ml to him. with
out bringing before the Court nil tile 
to the contract. Jcannotte v. Caron. Q. K. 
23 8. V. 540.

Contract for Sale of Loud Specific
performance—PrincijMil and agent -Damages. 
Lee v. Britton, 4 O. W. R. 311.

Counterclaim Action of ej,Minent r 
Counterclnlm for declaration of title—Heir- 
at-law of deceased owner—Administrator 
J'lending — Defences- Striking out. Olon 
it or v. O’Connor, 5 O. W. R. 701. i.*l.
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Deed Rectification—Cancellation — In

dependent Claim*—Election.]—Iu considering 
iln* propriety of the joinder of defendants, 
the nature of the action and of the relief 
nuked must be considered. If that relief is 
of an equitable nature, all parties must be 
before the Court whose presence is necessary 
to give the plaintiff if successful the full mea
sure of his rights, assuming that the action 
is not multifarious. On the other hand, the 
plaintiff cannot join two independent claims 
merely because they happen to relate to the 
same subject matter, there being no connec
tion otherwise between the parties. In an 
action claiming as against one defendant recti
fication of a deed and as*against the other 
defendant cancellation as a cloud on the plain
tiff's title of a deed from a third person to 
that defendant of part of the land which, as 
the plaintiff allege#!, should have been in
cluded in the deed of which rectification was 
sought, an order was made ns in Chandler 
and Massey v. Grand Trunk It. W. Co.. 5 
O. L. It. 589, requiring the plaintiff to elect 
as against which defendant he would proceed.

1 ndretes v. Forsythe, 24 Occ. X. 134, 7 O.
!.. H. 1.88, 3 V. W. It. 307.

Different Causes of Action—Sale of 
goods—Claim for price — Claim for loss. 
Chandler anti Massi y (Limited) v. <Irand 
Trunk R. W. CoH 5 O. L. It. 08ft, 2 U. W.
It. 286, 407, 427, KH4.

Distinct Causes of Action—Husband 
and wife—Wages of wife—Money expended 
by husband. Rank v. Kinsdla, 2 O. W. It. 
S24.

Distinct Causes of Action -Personal 
injuries—Collision. Liddiartl v. Toronto R- '■
IV. Co., 5 O. L. It. 371, 2 Ü. W. It. 145.

Exception for want of aTime for Pr< 
■nutation.]—A dilatory exception, based upon ;
the fat 1 that all the parties Interested and 
whose presence is necessary are not before 
the Court, must be presented within three 
days after a judgment maintaining an ex
ception to the form, and dismissing the action 
ns to one of the defendants, saving recourse. 
tiouey v. Industrial Prititiny Co., 7, o. V. It. 
121.

Foreign Unincorporated Association
-Money of Union—Judgment Against Mem- j 

tiers of Unincorporated Association in Repre- \ 
/tentative Action—Trust.]—Action against an 
association. Certain members were author
ized by the Court to defend the action on be
half of themselves and all other members :— 
Held. 1. That the association was not a cor
poration, individual, partnership, nor a quasi- 
rorporate body. 2. That its members could 
not be suihI by their adopted name. Certain 
tests were ordered to be paid by defendant 
members. The plaintiffs sought to garnishee 
a certain account rt the Dominion Hank, 
headed “ Amalgamated Sheet Metal Workers’ 
Union, No. 30”:—Held, could not be gar
nished, ns order that the defendants shall 
pity money, without more, cannot be enforced 
against the pro|»erty of any one except the 
defendants themselves. Metallic Roofing Co. 
»f Canada y. Loral Union, No. JO, Amal
gamated Sheet Metal Workers' International 
\ssoeiation, 1 O. \\. It. 578, 044. 2 O. W. It. 

]*3, 200, 810. H44. 5 O. W. It. OS, 700, 0 O. 
'V. It 41. 283. 5 O. L. It. 424, 0 O. L. It. 
171, 10 O. !.. R. 108.

former Owners Action to Fit Round- 
cries— Motion to Add Itef codants.] - — The 
defendants, before pleading, applied for an 
order that the plaintiff join several owners far
ther back, alleging tha* the lioumlarivs of the 
lands adjoining could not be laid out unless 
that Ik* done, and asked for a stay of proceed
ings meanwhile Heal, that the motion could 
not now he grnuteu ; that the Court could 
not now comiH-l the plaintiff to go to the 
expense of joining these owners. The de
fendants themselves could, at tlielr own risk, 
summon them, if they thought proper. Des- 
riviircs v. Richardson. Q. It. 26 S. C. 128.

Fraudulent Conveyance —Action to set 
aside — Grantor — Partnership—Motion to 
strike out name of defendant—Claim of some 
plaintiffs, but not of all—Costs. Turner v.
I an Meter I N.W.T. >, 2 W. L. It. 257.

Grantor and Grantee Pedant lion of 
Ownership of Property—Claim for Value.]— 
A plaintiff who asks to he declared owner of 
part of a certain property cannot, in the same 
action, ask ns a subsidiary remedy, that the 
defendant's auteur la* ordered to pay him 
the value of that property. Poirier v. City 
of Montreal, 7 (j. P. It. 246.

Indorsers of Promissory Notes Sued
on —Allegation of payment—Third party pro
cedure. Canadian Hank of Commerce v. 
Hu tier (Y.T.t. 1 W. L. 11. 173.

Joint or Several Liability- Causes of 
action—Separate torts—Election. (Jrandin v. 
New Ontario S. S. Co. and Canadian Northern 
R. IF. Co., 6 O. W. It. 521, 553.

Municipal Corporation -Causes of ac
tion — Municipal Act, s. 609 — Rule lHti. 
Haines v. t'ity of Woodstock. 6 O. W. It. 601. 
10 O. L. It. 694.

Mntnal Aid Societies—Lotion by Loral 
Court of Foreign Society—Exception to the 
Form.]—A local Court of a foreign mutual 
aid society, cannot, at least if it has not 
complied with the requirements of the provin
cial Act governing such societies, bring an 
action in its own name, and such an action 
will be dismissed on exception to the form, 
hut without costs against the plaintiff society, 
considered as non-existent. Court St. Charles 
No. 167 of the Order of Catholic Foresters v.
tlibeatilt, 7 Q. P. It. 05.

Negligence —Personal injuries—Separate 
causes of action — Preach of contract to 
carry safely—Railway company—Breach of 
statutory duty, (ieiger v. (Wand Trunk R. 
tl . Co.. 1 O. W. It. 152.

Negligence Death of Plaintiff's Hus
band—Children of Deceased—Stay of Proceed
ings.]—In an action by a widow for damages 

I eaused by the death of her husband through 
the negligence of the defendants, the defend
ants cannot ask that the proceedings be sus- 

| pended until the children of the deceased have 
: been made parties to the suit. Thomson v. 
i Singer Manufacturing Co., 6-Q. P. It. 358.

Nullity of Action -Dilatory Exception.]
' —The default of n plaintiff to bring before 

the Court a person who is a necessary party 
to the action does not render the action void 
as'a matter of law. and such default should
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b.- invoked by u dilatory exception, uud not 
by way of exception to the form. McXully 
v. Préfontaint. t j. .R 11 K. II. 370.

Overflow of Water — Damage by — 
Séparait Cau*e$ of Action — ** Combined ” 
Act* of Defendant* — Election or Amend
ment.] — Different defendants cannot l»e 
brought before the Court in the same action 
where the real causes of action that exist 
against them arc separate. In this case the 
plaintiff sued for the obstruction of a water
course which passed through her property, 
causing it to be overflowed. The town cor
poration were charged by the plaintiff with 
having increased the volume of water, while 
also obstructing the watercourse. The defend
ant Webb was charged w ith having obstructed 
the watercourse where it passed through his 
laud. And it was charged that the natural 
effect of the combined acts of the defendants 
was to eauiv the watercourse to become 
obstructed and .0 overflow the plaintiff’s land. 
Hut it was not alleged that these acts were 
none in concert, or that the defendants were 
jointly concerned in their commission :—Held, 
[hat the plaintif lesinsl "hich of
1 be two defendants she would continue the 
action, or amend by setting up a joint cause 
of action. Hind* v. Town of Barrie. 24 Occ. 
X. 4, 6 O. L. It. «80, 2 O. W. It. 006.

Partnership -Persons interested—Mining 
ventures—Cautioner. McLeod v. Dawson, (1 
o W. R. 487.

Principal and Agent — Action for 
Breach of Contract—•Alternative Claim — 
Pleading.]—In an action for breach of con
tract the plaintiff may join as defendants 
both the agent through whom the contract 
was made and his undisclosed " principal, 
claiming alternatively against one or the 
other : the statement of claim in such case 
should read “ the claims alternatively against 
one or other of the defendants," rather than 
“ the plaintiff claims damages:" and. when 
the contract is in writing, the plea of a de
fendant. that, if any agreement was entered 
into between the plaintiff and defendant, it 
was entered into by such defendant as agent 
of the other defendant, and not on his own 
account, and that, at the time? the plaintiff 
knew he was so acting, is sufficiently pleaded, 
there being nothing to prevent the inference 
that the fact set forth in such allegation 
appeared on the face of the eorrvsismdence 
forming the contract. Hart v. Bi**ett. 37 N. 
S .Reps. 830.

Principal and Agent —Bailiff—Conver- 
*inn- -Counterclaim — Judicature Ordinance. | 
—In an action of conversion ngainst a bailiff, 
an application under s. 45, .1. O. 1803, by 
the bailiff’s principal to tie added as a de
fendant. on the grounds that the bailiff was 
entitled to be indemnified, and the principal 
was entitled to set up, by way of counter
claims, certain claims against the plaintiff not 
arising out of the conversion complained of, 
was refused. The plaintiff brought an action 
against the defendant for conversion of cer
tain household furniture. The defendant 
applied to add or substitute, ns a defendant, 
one O., on whose behalf he had, as bailiff, 
seised and sold the goods in question, alleging, 
(1) that O. had agreed to indemnify him 
against the seizure, and (2) that O. desired 
to In- added or substituted as defendant for
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the purpose of counterclaiming against the 
plaintiff certain claims, none of width »p 
peu red to arise out of the subject mutter 0 
the action : — Held, that the Court had n,, 
jurisdiction to substitute or add ( 1 as a dé
fendant, as it was not necessary for the deter 
urination of the question in dispute, lie h,.jn- 
onl.v indirectly interested in the result, and 
could be brought in by the defendant as ., 
third narty ; and that he could not be added 
for the purpose at setting nj 
claim which did not arise out of. and was not 
involved in, the subject matter of the action. 
Randall v. Robertson. 2 Terr. !.. U. :î;ü.

Principal and Agent -Order It;. I tub »
4, ti.J—Action against au agent and Ids tut 
disclosed principal for damages for breach of 
contract. In the defences a point of lav 
was raised that it was not competent to th> 
plaintiff to join both in the same action : 
Held, that under the old practice it was 
competent to the plaintiff to sue the agent 
in one action and the principal in another 
but Ins remedy was limited to a judgment m 
one action. Having regard to these prin
ciples. Orner Jt>, Rules 4 and 6. are wide 
enough to admit of the action being brought 
against both. The claim is not in the alterna 
tive. The plaintiff cannot recover against 
both, and must make his election before judg
ment. Honduras R. W. Co. v. Tucker, L. R. 
2 Ex. 306, and Thompson v. Ivondon Countv 
Council, 11830] 1 tj. B. 846. referred i". 
Hart v. Bissctt, 23 Occ. X. 836.

take. I M. brought three separate actions 
against three insurance companies on three 
policies of insurance, two on tin* hull of de
fendant's vessel, and the third on freight. 
The three actions wore tried together before 
a jury, but were not consolidated. Upon tin 
findings of the jury judgment was entered for 
the plaintiff in each action separately with 
costs. The defendants moved in each action 
for a new trial, and these motions were dis
missed. separate orders being issued. The de 
fendants appealed in each action to the hit- 
P renie Court of Canada ; and the three appeals 
were all heard together, but not consolidated. 
The appeals were allowet. on payment by tie 
defendants of the costs of th. former trial 
within thirty days after taxation. I hen- 
being some uncertainty as to the exact terms 
of this judgment, the defendants paid the 
plaintiff's solicitors, under protest, fin* amount 
which the latter considered was payable to 
them as costs under such judgment, the de
fendants reserving the r ight to require repay* 
ment of any part of the amount paid. In 
an action on behalf of the three companies 
jointly to recover part of the money paid as 
having been paid by mistake - Held, that the 
claims made against the three companies and 
their supposed liability being several, and the 
money to pay the costs having been contri
buted severally, the implied promise to pay
back was several, and the title to the moneys 
was several, and therefore the companies 
could not bo joined as plaintiffs in one action. 
but they should have leave, on terms, to amend 
by striking out two of the companies ant 
leave to tax the costs of the trial severally 
against each company. Insurance f omposy f 
Xorth America v. Borden. 84 V 8. R#l»

alevin—Equilabh Till fllntiW »<•' 
i—-In nn action el
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two laud scrips which had ix-eii issued to the 
defendant It., and which it was alleged she 
had sold to >lcM. and allowed him to get 
possession of. having given him a written con
tract assigning them to him, hut which scrips, 
il was alleged, she or her husband and a vo- 
defeudant afterwards wrongfully seised and 
kept. H was alleged that McM. sold the 
scrips to one IL, hut did not assign to him 
ill,, contract with It., and that 11. sold the 
scrips lo the plaintiff W. The action was 
brought by W. and McM. On his examina
tion for discovery McM. stated that his sole 
interest in the scrips when the action was 
brought was to see that W. got them and to 
protect himself against claims by II. or XV. 
if the scrips should not be located. The de
fendants moved to strike out McM ."s name on 
tin- ground that the above shewed that lie Imd 
no Interest in the subject matter of the action, 
.•mil claimed no property in the scrips : —Held, 
iImi as between McM. and It.. McM. had 
probably the legal title to the scrips. If 
so. In- was properly joined as a plaintiff. If. 
however, his interest was equitable only, then 
Carter v. I>ong. 2t> 8. ('. It. 430, seemed to 
Ik- an authority that replevin can In- brought 
on an equitable title. Wright v. Battlry, 24 
Occ. N. 278.

Representatives of Insured — Art ion
against Assignee of Lift In au rame Policy— 
Cancellation.)—The cessionnaire of an insur
ance policy, sued for cancellation thereof, can
not ask, by dilatory exception, that the heirs 
and representatives of the party on whose life 
and in whose favour the policy issued, should 
lie called in to defend the action. North 
Ira trican Life Assurance Co. v. Lamothe, 7 

<J. P. It. 180.
Separate Caus a of Action •— Damage 

liy overflow of watercourse — “ (Combined " 
acts of defendants—Election or amendment. 
Ilinda v. Town of Barrie. 1 O. W. It. 778, 2 
<). VV. R. 806.

“ Series of Transactions'* — Common 
Votive,] The allegation that the defendants 
have been actuated by the same motive in 
each of a number of simi'ar transactions 
between them and distinct plaintiffs is not 
sufficient to constitute the transactions a 
" series " within the meaning of Con. Rule 
185, so as to enable the plaintiffs to join in 
on»- action. Order of Master in Chambers. 3 
0. W. R. 021, affirmed. Manon v. (fraud 
Trunk U. IV. Co., 24 Occ. N. 326. S O. !.. 
It. 28, 3 O. W. R. tttl, 810.

Several Plaintiffs — Distinct causes of 
a lion—Joinder — Election — Life insurance 
■vlicies. Honsinger \. Mutual Hrsrrrc Life 

Inn. Co., 5 O. W. R. 528.

several Torts—Pcnaltiea—Company anil 
\yent—Election.\ — Claims against two or ; 

more defendants in respect of their liability 
for several torts cannot be joined in the some 
action. Where, therefore, an action was 
brought against an extra-provincial company 
fur penalties for carrying on business in On
tario without a license, mid against an in
dividual for penalties for carrying on the 
company's business in Ontario during the 
same period as its agent, the plaintiffs were ; 
ordered to elect as against which defendant j 
ihev would proceed and the action was dis
missed with <-osts as against the other. ! 
11'Vlcton v. Fuller. 24 Occ. N. 25. ti O. !.. , 

K. 083, 2 O. W. R. 1083.

Shareholder in Company — Action
against company Estoppel Conduct as 
director—Refusal to add another shareholder. 
Stickney v. Bucket, ij O. W. R. 40',*, 522.

Slander—Several causes of action. Me- 
Eroy v. Wriglit. 3 O. W. R. 428.

Tax Sale Joint Wrong-doers.)—- In an 
action to set aside a tax sale deed obtained by 
the defendant T. and for nil account and 
damages against the defendant municipality, 
the tax sale war imix-ached on the grounds, 
amongst others, that there were no taxes due, 
that there was no proper assessor's roll or 
collector's roll, and that the provisions of the 
Municipal Clauses Act respecting tai sales 
had not been observed :—Held, that the muni 
cipality were not improperly joined as parties 
defendant. Lanlicr v. Trethcway 24 Occ. N. 
200. 10 B. C. R. 438.

Trustee and Cestui que Trust —
Amendment—Fraudulent Conveyance- Estop
pel.)—In an action brought against a husband 
alone for the sale of land vested in his wife by 
an unregistered deed, and which the plaintiff 
contended was bound by a registered certifi
cate of judgment against the defendant, the 
plaintiff applied, after the case had been set 
down for trial, for leave to amend his state
ment of claim by adding the wife as a party 
defendant, and by alleging that the land in 
question was the defendant's property, and 
had been mortgaged by him with other lauds 
to a hank ; that, after the hank had com
menced an action for foreclosure of the mort
gage. it was agreed between it and the de
fendant that the hank should take a final order 
apparently foreclosing the defendant's title 
to all of tin- mortgaged lands, but should 
accept in actual satisfaction of its claim the 
mortgaged lands other than the parcel in 
question, and should hold the latter for the 
defendant : that such agreement was carried 
out : and that, after getting such final order, 
the bank, at the defendant's request, conveyed 
the parcel in question to the defendant’s wife, 
who gave no consideration for it, lmt received 
and had always since held it solely as a 
trustee for the defendant. When lie began 
the action the plaintiff had knowledge of the 
facts thus sought to be sot up by amendment : 
—Held, that leave to amend as asked should 
lie granted, on payment of costs, and that 
both husband and wife would be proper par
ties to such an action, notwithstanding that 
the defendant in his statement of defence lmd 
denied that he had any interest in the land. 
Such denial could not afterwards be set up 
as an estoppel against him in favour of liis 
wife, or even in favour of the plaintiff, but 
would only be evidence that at one time, and 
for certain purposes, he had repudiated having 
any such interest. Rank of Montreal v. 
Rlnek, I) Man. L. It. 439, distinguished. Shiels 
v. Adamson, 24 Occ. N. 158.

Will—Action to Set Aside—Heirs—Execu
tor-Pleading— Exception.) — A plaintiff 
alleging nullity of a will is not obliged to 
make all the heirs parties, but, when indivi
sible debts ui- rights are in question, the party 
served may, by a declinatory exception, stay 
the suit until all the heirs have been brought 
liefore the t ourt. 2. An executor sued for 
retaining the property of the estate after his 
functions have ceased, cannot, by exception 
to the form, demand a dismissal of an action

^



1247 PARTIES.
whi<*h bas b***-ii brought against him person 
ally. I'olcman v. dtcmu, y. K. 25 K. C. 44.

Will — Setting aside — Rstablislnueut of 
earlier will—Betuvliciarie*—lnconveniemv —■ 
Jurisdiction. McDonald v. Park. 2 O. W. K. 
455. 812. U72.

111. Tiiikii Parties.

Action to Set Aside Tux sale—Claim 
by purchaser to relief over against munici
pality. Farmer* Lou» and Having* Vo. v. 
Hu key. 1 O. W. K. tRIÔ.

Cancellation of Lease Premite» L'niii- 
ha -.{chon again*! Tenant — Making
Landlord Party i n Carantic. J — Where the 
leasee is sued by his sub-tenant for cancella
tion of the lease, on the ground that the pre
mises have become uninhabitable through lire, 
and the lesaor is bound to repair and recon
struct the premises, the lessee has the right 
to call in the lessor in warranty. Imperial 
Hutton Work* Limited v. Montreal \Yatrh 
' 'ait Vo., 7 y. P. K. 217.

Company — Director» — Parhn r*hip — 
Illegal payment — Setting aside third party 
notice. Wade v. Pakenham. 2 O. W. It. 1183.

Company — Officer of.] — In an action 
against a company for a declaration that the 
plaintiff was the owner of certain shares in 
the company, the company applied to have 
its president added as a third party, on the 
ground that he was the real defendant and 
was responsible for the action : — Held, that 
the defendant's remedy was by third jwrty 
notice. Henley v. Kero Minina and Milling
t 7 B. C. R. 441».

Cross-demand -Principal Demand—Con
tract.]—When a cross-demand arises from the 
same cues* *•« Lue principal demand, the cross- 
plaintiff may have the pnx-eedings stayed for 
sufficient time to bring before the Court a 
third person who was a party to the contract 
upon which the principal demand is based.

Oi i .N- . I » IV R.

Defective Construction of Building
Huilder*—Privity. ] — A defendant sued for 
damages for injury to the plaintiff by reason 
of the defer'*ve construction of a rtsif, may 
bring in as third parties en garantie the per
sons whom he has employed to construct the 
reel gad who hove done it badly. Ae in 
script ion in law by the third jmrties brought 
in. alleging want of privity, will, in these 
circumstances, be dismissed with costs. 
Dagenai* v. Varon, 0 Q. P. H. 42.

Defendant en Garantie -Right to Ap
peal from Principal Judgment.]—A defendant 
en garantie, in the case of a formal guaranty, 
may apjieal from the judgment in the prin 
eipnl action, although he tins refuse»!, in the 
first instance, to make common <*811x0 with 
the pr incitai I defendant. Desjardins v. 
Robert, y. It. 1 y. H. 286, folio *ve<l. Han que 
Jacquen-Vartier v. Hauthicr, y. It. 10 K. B. 
243.

Delay -Discharge of order—Costs. Louth 
v. Riley, 0 O. W. It. 70ft.

Garantie Right of Defendant en (larantie 
to Intervene—lodgment hy Default again»!
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lin,, lie,hi ni Plaintif in Bnf 
Prim ipal Dcfi ndtml.J—Although ordered i„ 
intervene and take up the defence -if the action 
in the place of the defendant m the principal 
action, a defendant " en garanti. < 
obliged to do so. There is iiu privity betw.i-n 
the plaintiff and the defendant en garantiy 
onlered to take up the defence *>f the prim i|»,| 
defendant, and who has neither appeared nor 
pleaded in the priucipnl action, and therefore 
the principal plaintiff cannot proceed against 
him. The principal defeudnui may réunir, 
that the defendant “ en garantie," orilmtl in 
take up Ids defence in the principal , u.m. 
and who has not intervened, indemnify him 
from the judgment rendered ugainst hin m 
favour of the principal plaint ill. .1 mlnir* 
Larocque, y. II. 27 8. C. 107.

Garantie -Pleading—Defend . thinl
|*nrty brought in hy the defendant eu garantie 
may take part in the principal action and <l<» 
what is necessary for the preservation of hi- 
rights, hut he cannot, after the defendant hit- 
appeared and pleaded in the action, lilt- a «I»- 
feuce absolutely identical with that tilwl by 
the defendant. Dryden v. Y ai le, y. It. 24 S 
C. 315, « Q. P. II. 58.

Indemnity ■ Direction* — Orth r allowiut 
\otice—Appeal.]—In au action to rectivei 
«lamages for the death of an employé of tin- 
defendants, who was kille«l at a crossing of 
the defi-udatits' rail vay with another railway, 
the defemlants obtained an »x part» order 
allowing them to serve a third party notice 
ui»on the other railway coniimny, claiming in
demnity under an agreeiueni whereby the 
latter company were allowed to i»ut in the 
crossing at the fioint when- the accident hap- 
pened, u|»on their indemnifying the defendant- 
against any claim for damages arising during 
the progrès of the work. The defendants 
assertisl and the other company denied that 
the accident in question hap|H-n»-il during the 
progress of the work Held, that it was 
desirable that the que »n ns to tin- defend 
ants' liability to the plaintiff should lx- estab
lished in such n way as to be binding upon the 
third parties, although all the matters in 
dispute between tin- defendants and the third 
parties could not lx* determined in the action. 
Baxter v. France (No. 2), I ISftiïj 1 Q. N. 
5ftl, distinguished. Form of order firing 
dir<*ctions as to the trial and questions of 
<*osts in such a caw settled. Semble, referring 
to Baxter v. France, [1885| 1 Q. It. 4r*T». 4;»8 
that it was the duty of the third parties, if 
they objected to Ix-ing added, to appeal within 
due time against the order allowing the notice 
to be wrved ujion them. Holden v. drand 
Trunk R. W . Vo., 21 Occ. N. 583, 2 O. !.. R. 
421.

Indemnity or Relief Over Sal- f
goods - Warranty. Onhau a Canning f a. 
Dominion S y n dira le, 2 <>. W. It- 221,

Indemnity Tre»pa**cr* Torl-t'
—The defendant entered Into a contract with 
on™ I’rince to cut timber on tin- property 
th • latter within certain defined Isaindartes. 
The defendant cut the timber, but 11 HP!**;'1™ 
that the title to tin* locus was in th»* plain- 
iiff, who brought an action of trespass 
the defendant. The defendant obtained 
to serve Prince with a third party notice, ami 
uimn application for directions, which ww 
oppose<l hy l*rinee :—Held, that the ®PP 
tlon must prevail ; the ruie that wrOBf*0
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cauDOt have redress or contribution ugaiust 
each other is confined to cases where the per
son seeking redrew must be presumed to have 
known that lie was doing an illegal act. Weir 

H loin, 21 Occ. N. 481.
Indemnity Trial of issues—Discovery — 

Directions. IJeaeronto Iron Co. v. Hath bun 
Co., 2 O. W. H. 414, 418.

Notice — Service Out of Jurisdiction — 
Partner»—Amendment — Irregular Affidavit.] 

-After service of the writ the defendant 
applied for and obtained under ltule <U) (J.
O. 1808), leave to issue and serve ex juris a 
tlyrd party notice on a. partnership carrying 
co business without and not w thin the Terri
tories. The notice was direct.» d to them un- 
dr the partnership name, and not to tl e 
several partners as individuals, and was serv «1 
upon an officer of the partnership, and not 
u|H)n any ol the partuers individually:—Held, 
that the order giving leave to issue the third 
party notice to a tirm not carrying on busi
ness within the jurisdiction, in the firm's 
name, was not authorized under Rule 00; (21 
that such a notice must be personally served 
upon the members of the firm, where the firm 
does not carry on business within the juris
diction. Amendment of the proceedings was 
allowe-i. An affidavit incorrectly intituled 
was, under the authority of Rule 300 (18U8),
J. U., received and tiled. Impérial Hank ol 
Canada v. Hull, 2U Occ. N. 201, 4 Terr. L. R. 
331.

Notice — Time — Enlarging — ltule» 209t 
353.J—In an action for damages for trespasses 
to laud and cutting down and removing tim- ; 
-er and wood, the defendants in their state- ; 

aients of defence justified the acts complained 
of under agreements which they alleged 
authorized those acts, and to which the plain
tiff's rights in the land were subject. The dé
tendants served notice upon third parties 
claiming indemnity or relief over in respect 
of all liability which the defendants might be , 
under to the plaintiff by reason of acts done : 
by them ou the faith of representations made 
by the third parties, who had sold i<- the de
fendants tin- standing timber on the land and 
the right to remove it, representing that they 
had acquired title from the owners under 
whom the plaintiff derived his title :—Held, 
that the third party notice was served too late 
t ltule 2011), having been served not only after 
the time for the delivery of the defence, but 
after the pleadings were closed and the action 
entered for trial ; ami, under the circum
stances, the time should not be enlarged by 
virtue of the provisious of Rule 3û3. Semble, 
that it was not a proper case for contributiou, 
indemnity, or relief over, under Rule 201). 
I'arent v. Cook, 22 Occ. N. 31, 110, 2 O. L.
R. 700, 3 O. L. R. 380, 1 O. W. R. 860.

Notice- -Time for service—Directions for 
trial Motion—Costs. Ontario Sugar Co. v. ! 
McKinnon, 3 O. W. R. 04.

Order Allowing Service of Third 
Party Notice—Time for moving to discharge i 
—Waiver by appearance—Objection taken on : 
motion for directions ns to trial. Bonn v. j 
Toronto Ferry Co., 0 O. W. R. 020, 078, 11 
O. L R. 16. |

Relief Over— Identity of Claim».]—The 
owner and occupant of a bouse in a town I 

i>—40

sued a gas company for damages alleged to 
have been sustained by reason of an escape of 
gas front the defendants' pipes upon the high
way into the plaintiff's premises. The de
fendant served a third party notice uimui the 
town corporation, alleging that the break in 
the pipes was caused by the negligence of the 
corporation in the course of construction of a 
sewer in the same highway :—Held, that there 
was no right io indemnity or relief over, with
in the meaning of Rule 200, as the damages 
which might be recovered by the plaintiff 
against the defendants were not the measure 
of the damages which might be recovered by 
the defendants against the third parties. 
Miller v. Narniu Ou» and Electric Co., 21 
Occ. N. '.U7, 2 O. L. R. MO.

Right to Contribution or Indemnity
—A/i/dication for Direction» an to 'Priai— 
Warranty of Titlt.] — The plaintiff brought 
action against the defendants for breach of 
warranty of title to a horse sold by the de
fendants to the plaintiff. The defendants, in 
pursuance of leave given, served a third party 
notice on G., from whom they had bought the 
horse, claiming to be indemnified by him to 
the extent of any damages recovered against 
them by the plaintiff, on the ground of breach 
of warranty of title by G. :—Held, that upon 
the application for directions as to trial, the 
Court should consider the defendants’ right to 
contribution or indemnity, and if satisfied 
that they were not so entitled should refuse 
to give directions, which refusal will be tanta
mount to a dismissal of the third party from 
t>e action. Held, also, that in the circum
stances the defendants’ claim against (1. was 
not properly one tor contribution or indem
nity, and that no direction as to trial should 
be given. Bolduc v. La rose, 5 Terr. L. R. 0.

Settlement of Action. 1 - After a third 
party had been brought in and the usual direc
tions as to trial given, the action was settled 
as between the plaintiff and the defendants :— 
Held, that the defendants could not proceed 
to trial as against the third party, and the 
action was dismissed us against the third 
party with costs, without prejudice to the 
right of the defendants to bring an action 
against the third party. Wheeler v. Town of 
Cornwall, 22 Occ. N. 200, 4 O. L. It. 120.

IV. Other Cases.

Action Brought in Name of “C. Ac
Co.”—Sole plaintiff—Rules of Court. Cum- 
minga v. Ryan. 1 O. W. R. 141).

Action en Faux- Person # Profiting.] — 
In a principal action to de- tare null a false 
document, just ns in the case of an incidental 
inscription for the same purpose, it is not 
necessary to bring before the Court all the 
parties to the document alleged to be false, 
but it is sufficient to make a demand against 
the one who profits or is in a position to profit 
by such document. Air de v. Chaureat, ô U. 
P. R. 6.

Action to Cancel Registration of 
Document - Registrar—Person Procuring 
Registration.]—In a suit to set aside the 
registration of a document affecting real pro
perty, it is proper to make the registrar a 
party, especially when it is alleged that he has
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treated a# n right Ui real property tlmi which 
wan not in fact one. The* neffect to make 
the one who ha* procured tlie registration a 
party is no ground lor a defence In law. 
Boche: v. Champagne, 5 Q. V. H. 11).

Defendants by Counterclaim Addi
tion of—Pleading.]—The practice of the 8u- 
preme t’ourt of the Territories penults a de
fendant to net up a counterclaim which 
raises questions between himself and the 
plaintiff, along with other persons, and to add 
such other persons ns parties by counterclaim ; 
the English practice respecting counterclaims 
contained in Order 21, rr. 11, 12, 13. 14. and 
15, being in force in the Territories. Bobert- 
non y. White, 5 Terr. L. R. 311.

Defendants by Counterclaim— Sir vice 
(tut of ./uriadiction—Vauic of Action.J—T., 
tlie British Columbia agent for the P. Line 
of Seattle sued McM., the agent of the 1). 
and W. II. N. <*o.. on a bill of exchange 
drawn by McM. on the company in favour of 
T. This hiii whs tor the balance of freight 
moneys due under a eharterparty entered into 
between the principals, and the company, 
having a claim against the P. <'. Line for de
murrage, obtained an order adding the com
pany as party defendants, and giving them 
and McM. leave to deliver a counterclaim and 
serve it upon the P. < '. Line (9 R. G. R. 171, 
22 Occ. N. 4211. An order was then made 
giving leave to McM. and the company to 
serve notice on t 1m* P. <\ Line of the defence 
and counterclaim :—Held, that, as no cause 
of action or counterclaim against T. was 
shewn, there was no “ action pro|ierly brought 
against some other person duly served within 
the jurisdiction." and hence there was no 
jurisdiction to take the order. Trowbridge v. 
McMillan. 1) H. R. 443.

Fraudulent Preference —Action In Set 
Aude—JiiMoIvcnt Debtor—fort» of /•.'rumina
tion of, for Diacirvery.\—A fiat will not be 
granted under Rule 1)32 of the King's Reuch 
Act to tax to a plaintiff the costs of the exam
ination of a defendant who was not a ue<-es- 
sary or proper party to the action, although 
no objection on that ground was taker, prior 
to the application for the fiat. An insolvent 
debtor who has ma le an assignment for the 
benefit of his creditors is neither a necessary 
nor a proper party to an action by the 
assignes» to set aside a fraudulent preference 
given by him. Weiee v. Warded. L. It. li) 
Eq. 171, and Bank of Montreal v. Black. 9 
Mau. L. It. 439. followed. Gibbon* v. l>nr- 
vill, 12 P. It. 478. distinguished. Schwartz v. 
WinkliT, 22 Occ. X. 401, 14 Man. L. It. 197.

Interpleader Issue Plaintiff in issue— 
Insurance moneys—Security for costs. Bruce 
v. indent Order of l nited Workmen, 4 O. 
W. It. 241.

Judgment for Costs—Saiaie-arrft loaned 
by Solioitora—LHatrnction—Subarquent Pro- 
ending bp Original Party.]—Where a saisie- 
arrOt is made» in the name of the solicitors 
for the defendant in respect of costs for which 
there is distraction in their favour, a contes
tation of the declaration of tla» garnishee enn- 
not Ice made in the name of the defendant 
himself. Tapley v. Irring. (t Q. P. R. 223.

Mort*»'»»® Action I>c*ath of plaintiff—
Assignment of |»ortion of Interest—Revivor
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—Executors—Assignee—Costs -Reference — 
Rules #69, 763. Sexton v. peer •» 11 \v |?
846, 1144.

Motion to Add -Examination Solin 
torn — Order for—Summon* Affidavit—Sub 
puna.] — Several actions for damage# wen- 
brought against colliery ownegg b.\ relatives 
of miners killed in an explosion, and the de
fendants applied to add the plaintiffs' solici
tors as parties, and while the summons was 
pending they obtained under Rule :iKt au 
order on summons, in support of which no 
affidavit was filed, for the examination of 
the solicitors as to what interest they had in 
the subject matter of tbe action Held, that 
the summons should have been supported l>,\ 
an affidavit shewing that it was probable that 
lia» solicitors had some interest in the subject 
matter of the litigation, and the order should 
not have been made as of course. A subpana 
under Rule 383 cannot ht» issued without an 
order therefor. Leadbeater v. t'row’a Sett 
Push Coal Co., 24 Occ. X. 103, 1<) It. ('. It. 
2IMi.

Municipal Corporation Authority fa 
l ac Nome — By-law Retailor ttalifi'u 
lion—Application to Diamiaa.] l'nder s. 362 
of the Municipal Act. It. 8. M. 11)02 c. 11C. 
which provides that " the powers of the coun
cil shall be exercised by by-law when not 
otherwise authorized or provided for," a by
law is not necessary to authorize the com
mencement of an action, but a municipal cor
poration may give such authority by resolu
tion under the corporate seal. Town of 
Barrie v. Weaymouth. lô P. It. 95. Barrie 
Public School Board v. Town of Barrie. IV 
P. It. 83, and Brooks v. Torquay, [1902] 1 
K. B. <101. followed. When» mi action has 
beeu commenced without authority, a subse
quent ratification of the proceedings by a 
properly executed retainer will in» a sufficient 
answer to an application by the defendant 
to dismiss the action, subject to the question 
of costs. Quere, whether a defendant him 
any locus standi under the present practice, 
to ask for the dismissal of an action on tbe 
sole ground that it has been brought without 
the authority of the plaintiff. Town of Eimr 
non v. Wright. 24 Occ. X. 190, 14 Man. L
it. cm.

Numerous Defendants in the same 
Interest Appointment of Solicitor to I» 
lend. 1—The object of Rule 200. which pro- 
vides that, where there are mimerons parties 
having the same interest, one or more of such 
parties may sue or be sued, or may be author
ized by the Court to defend, on behalf of. 
or for the benefit of. all so interested, is to 
avoid the expense and inconvenience of bring
ing before the Court a numerous body ot 
persons, all having the sam. interest; but 
does not authorize the making of an "™?r 
by the Court, on the plaintiff's 
for the appointment of a solicitor to defenn 
for a number of persons in the same inter» 
who arc already defendants to the action. 
Ward v. Benncn, 22 Occ. X. 117. 8 0. I* « 
199. 1 O. W. It. 24

Obligation to Provide Mainten*»*
-.loint or Several—Action for Alimenta.] 

Tbe obligation to provide maintenance ■ 
neither joint nor indivisible, and n party*® 
for aliments, cannot, by dilatory M<*J**?, ' 
stay the suit until another person eqnau»
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bound to furnish maintenance has been made 
a party. LarovheUv v. Lafltur, 3 Q. P. K.

Partnership—Individual Partner»—SIul- 
tiplicity of Action»--Writ of Summon»—Ele*- 
tion—Appeal — Cost».]—8., G., and II. 1*. 
were residents of England and members of 
the firm of S. & Go., which carried on busi- 
..... in England only. The plaintiffs issued 
two writs of summons (neither of which was 
for service out of the jurisdiction) in respect 
of the same cause of action, the defendants 
numed in one being the tirm and 8., G., and 
il. IV individually, and in the other the three 
individuals only. The writs were served on 
II. 1\ while on a visit to ltritish Columbia, 
and he entered conditional appearances, and 
applied to have both writs set aside, and (in 
the alternative) as to the second action, to 
have it dismissed as vexatious : - Held, that 
the name of the tirm was wrongly inserted 
and should be struck out of the first writ, 
and that the plaintiffs should elect as to 
which action they would proceed with. Be
fore the hearing of the appeal, the plaintiffs 
gave notice that they were content that the 
name of S. & Vo. should in- struck out of the 
writ :—Held, that the defendant appellant 
was entitled to the costs of the appeal up to 
the time of the service of the notice, and the 
plaintiffs to the costs subsequent. Oppen
heimer v. Spin-ling, 22 Oct. N. 370, it It. C. 
It. 100.

Representation — Membera of Trade 
Union.]—The plaintiff sought an injunction 
against au unincorporated musical protective 
association restraining them from making 
a member of that body break a contract which 
he had entered into with the plaintiff to sup
ply an orchestra to the latter’s theatre, and 
made the president and six other officers or 
leading members of the association defendants 
ns representing the association :—Held, that 
under Rule 200 the plaintiff was entitled to 
an order that the defendants might be sued 
and authorized to defend on behalf of all 
'lie members of the association. Small v. 
//yttenrnuih. 2 O. W. R. 447. 656, «58, 
t'ressirrll v. Hyttenrauvh, 23 Occ. N. 261, 
U Ü. L R. 388, 2 O. W. R. 447, 655, 662.

Specific Performance—Action by pur
chaser—Sale of third person before action— 
Addition to party after trial—Amendment— 
Terms. Clcrgue v. Preston, 2 O. W. R. 
80.

Stated Case — Lieutenant-Governor.'] — 
(Juære. whether the Lieutenant Governor in 
Vounei! can be u proper party to a cause or 
matter, and therefore whether the Vourt 
should entertain a stated case to which the 
Lieutenant-Governor is a party. In re Ed
monton By-law, 21 Occ. N. 100, 4 Terr. L. 
R. V*).

Summary Application to Quash 
Municipal By-law—Countermand — Mo
tion to add or substitute new npplienut. 
He Hit; and Village of New Hamburg. 4 O. 
L. R. 630, 1 O. W. R. 574, 600.

Unincorporated Association — Salva
tion Army — Estoppel — Interlocutory Or
der — Amendment.] — Held, affirming the 
judgment of Faleonbridge, C.J., 6 O. !.. It. 
40<*. 23 Oce. N. 320, that the Salvation Army 
18 n,,, a l«‘gnl entity, which can be sued for

wrongs done by its officers :—Held, also, that 
the defendants were not estopped by the in
terlocutory decision of a Juuge in Chambers, 
•*> U. L. R. 585, 23 Occ. N. 220. The plain
tiff was given leave to amend, upon payment 
of costs, by adding tbe chief officer ot the 
Army as a defendant. Kingston v. Sul vu lion 
Army, IM Occ. N. 3U0, 7 G. L. R. 081, 3 O. 
XV. It. 556, 2 U. W. It. 314, 406, 850.

PARTITION.

Acquisition of Entirety by Licitation
— Effect of Incumbrances upon Undivided 
Shares—Preference on Shares of Price.J— 
Art. 746, C. C., which declares that the co- 
pa rtitioner who acquires the entirety of uu 
undivided immovable by licitation, is deemed 
to have always been the owner of such en
tirety, establishes a fiction of law in favour 
of such co-partitioner. which must be re
stricted to the party in whose interest alone 
it was created. One of the effects of this 
fiction is, that lie acquires the entirety free 
from all incumbrances; but when the price 
of the property licitated is deposited in the 
hands ol' justice for distribution, the fiction 
has not the effect of nullifying rights of pre
ference mi the shares of the price accruing 
to the other co-pavtitioners. Art. 2021, C.C., 
which declares in effect that a hypothec upon 
an undivided portion of an immovable ceases 
to subsist when a partition or a licitation 
conveys the immovable to a person other than 
the one who constituted the hypothec, extin
guishes the righu to follow the property in 
tlie hands of such person, hut dues not abolish 
tile right of preference ui>ou the share of the 
price which represents the undivided portion 
of the immovable which was hypothecated, 
and which price lias been placed in the liaud> 
of justice for distribution. The partition or 
licitation lias the same effect as a sheriff’s 
sale, which discharges the property sold from 
the hypothecs which existed at the time of 
the sale, but does not destroy the efficiency 
of such hypothecs upon the proceeds of the 
sale which represent the property, liruncau 
v. Banque Jaeques-Cartier. O. R. 10 K. B. 
525.

Action for—Plea to—Portion Claimed.] 
—it is illegal to plead to an action for par
tition that the plaintiff's part of the succes
sion is less than that which lie claims, bis 
right to demand partition being tin* same in 
any case. Cabana v. Latour, 5 Q. I*. R. 102.

Application for Summary Order —
Question of title—Direction to bring action. 
Tasker v. Smith. 5 O. W. It. 254.

Costs — Judgment — Substitution — Sale 
under Execution—Report on Distribution— 
Contestation of—Curator to Substitution.] — 
The plaintiff, a stranger to the substitution, 
was owner of an undivided fourth of certain 
immovables, of which the defendant had the 
other three-fourths, but burdened with a sub
stitution, of which the contestant was the 
curator. In an action for partition the im
movables were divided, and the judgment or
dered that the taxed costs of all parties should 
be massed and the defendant should pay three- 
fourth - of them, and the plaintiff one-fourth. 
The judgment was registered. R.. the plain
tiff’s advocate, having judgment against the
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defendant for costs, caused to be seized and 
sold a part of the immovables allotted to the 
defendant in the partition. The contestant 
was a party to the seizure and sale. The 
price obtained at the sale was reported by the 
sheriff with a certificate of the registrar, 
whirh stated the substitution and its regis
tration and a hypothec made, since the parti- 
' ion, by the defendant to I' his ad 
the action. The debt of R. having been paid 
out of the purchase money, there remained 
a balance which the prothonotary awarded 
to I*. The curator contested this, alleging 
that 1\ had been paid his debt, which at any 
rale, was the defendant's own debt, for which 
the substitution could not be held bound, and 
asked that the balance should lie paid to him 
i the contestant I. V.. while not opposing this 
demand, and submitting his rights to the 
Court, alleged that the amouut of his hypothec 
included $45.89 for costs in the partition ac
tion, and he said that in case nnv part of 
that suni ought to be placed to the charge 
of the subatitutiou, he was willing to give 
security for repayment of the portion for 
which he had no lien. The contestant did 
nut prove that P.'s debt had been paid :— 
Held, that P.'s declaration was an actual 
plea, which obliged the contestant to proceed 
n< in a contested cause. 2. That the cura
tor had no status to assert that P.'s debt had 
been paid. 3. That the partition bound the 
substitution. k That the debt of R. for 
costs of such partition was preferable to the 
substitution and was apparent on Uie record, 
and the decree had purged the substitution. 
5. That R. had a lien on the substituted im
movables for bis debt. 0. That the defend
ant and the contestant should, as to costs, 
join tlu-ir claims together. 7. That the hal 
auce of the purchase money belonged to the 
substitut on. and it was the duty of the cura
tor to see that it was not diverted. H. That 
the curator should have proceeded by way ot 
opposition àliu de conserver, or by an inter 
vention. but the procedure which he had 
adopted was equivalent, and should be main
tained. 11. That the hypothec made by the 
defendant, having effect so long as the substi
tution was not opened, P. bad the right to be 
paid the balance of the purchase money, upon 
his furnishing security t" repay it upon the 
opening of the substitution. 10. That as to 
$20, costs of P. usefully incurred in the par
tition, he had a lien superior to the substi
tution, and to this extent he was not obliged 
to |it e security. il. 1 hat the costs of the 
contfHtulion should Is* paid by 1\, but to be

< lit ion in law only. Pelletier v. Michaud, Q. 
R. 20 S. C. 413.

Counterclaim for Reformation of
Deeds — Defence of limitation* Act—He* 
Judicata.\ — In an action for partition of 
land, and land covered with water, of which 
the plaintiff and defendants were alleged to 
he tenants in common, the defendants counter- 
claimed for the reformation of a deed from 
the plaintiff, to make it include all the plain
tiff’s interests in the lot in question. The 
Court refused the reformation claimed, on the 
ground that the evidence was not sufficient, 
no mutual mistake, or fraudulent conceal
ment. on the part of the plaintiff, having been 
proved, and gave judgment in favour of the 
plaintiff for partition of all portions of the 
lot not built on, and those built on xvitbln 20 
years:—Held, that the question of 20 years’ 
adverse possession could not he raised by the
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defendant - in this a< 1 ion 
inf been raised and decided adversely t„ then, 
in a previous action by the same plaintiff iu 
relation to the name land. Ztcickn ». \t„r. 
ash, 36 N. 8. Reps. 305.

Creditor of Co-parcener j,,t„ bn
Land*—Deeres.J—A creditor of tie ,|. u.lan'
iu respect of a sum of money winch the de
fendant has engaged to pay at the ;,mi- of 
an expected partition, among the heirs, of 
entailed property, has the right to be pain 
out of such property, and in such a case the 

| decree should declare the land free from th
en tail. Prévott v. Prévott, 4 tj. p. u.

Lease by Infant Tenant in Common
—Repudiation — Partition by Dud among 
Tenant* in Common—Effn t an to Lcum- 
Rcformation of Deed—Trial Idjournment—
Evidence at Former Trial and on 10ferme 
—Ouater — Conduct Amountin'/ /«_ 
Profit* — H'asfc—Damage*- (Jetterai ÇotU 
—CW» of Proceeding* under Order of lOhr- 
ence Nuhtcquently Reverted tott* oj Appeal 
—Variation of Judgment.J Appeal hj de
fendant company from judgment of Teetxel, 
J. (3 O. W. It. 14), in favour of plaintiff 
for partition of Monro Park. nr.,r the city 
of Toronto. The partition -'ought wag be
tween plaintiff and defendant company for 
the remainder of the term of a lease to de
fendant company, which was not binding on 
plaintiff, as he was an infant when it wag 
made:—Held, it was manifest, a< well from 
the. testimony as from the whole circum
stances, that there was no intention on the 
part of any of the parties to the conveyance 
to take from plaintiff any part of his rights 
as the owner of an undivided one-third of the 
premises, or to give any of his property or 
rights to his brother and sister, so m to in
crease their property and rights and leave him 
with less than each of them was to him. 
Neither his brother nor sister contended mat 
there was any such intention or that they 
understood that to be the effect of the con
veyance. It was not intended to affect the 
railway company as lessee of two undivided 
one-third shares. And if the general word* 
of grant and release contained in the convey
ance operated to take away from plaintiff or 
to convey to his brother and sister any right 
of his in the premises during the existence 
of the term, it was proper and just to reform 
it so as to prevent it from so »|R*ratiug. The 
railway company could not reasonably com
plain of this being done. Throughout the liti
gation they contended that the partition ma"' 
was not binding on them. So far ik the rail
way company were concerned, it was res inter 
alios acta. Then, as the railway company 
were not parties to or bound by it, they conM 
not insist that the conveyance made must 
stand for their benefit, even though it be 
shewn or admitted to be contrary to the in
tention of the parties to it. The railway 
company gave no new consideration, and then 
position has not altered. They held then 
lease and their leasehold interest unaffected 
by the partition. The railway -‘orapany cm 
not be permitted to take for their heneht 
the property of plaintiff because by n»*ta*e 
he had executed a conveyance which ap
peared to give rise to a claim to that euect. 
From the date of the répudiai ion of the le*» 
bv the plaintiff, he was entitled to powrsamn 
of the whole of the premises in commonsit» 
the railway company, who were bound uf» 
demand to let him into possession along »«■
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them. Ou I7tb August, ItiUU, plaintiff wrote 
to the railway company statiug his repudia
tion of the lease and asking the company to l 
give him immediate possession. This demand 
must he reasonably construed as a claim not 
tor the sole but for the joint possession, and 
it is apparent from the company’» letter in 
reply ot 20th August that it was so under- | 
stood The demand was not assented to, but 
it was sought to induce plaintiff to confirm 
the lease and accept the rent under it. The 
railway company had at that time their 
tmildiugs and tracks upon the premises, and 
after the demand they continued in possession 
and used the property in the same way as 
hefore. It was a fair inference from all the 
facts that there was a refv al to permit plain
tiff to enter. And when this action was 
brought, there was not only a refusal of pos- 
H'ssion on the part of the railway company, 
but there was a denial of his title. The lease 
did uot come within the provisions of the 
Settled Estates Act so as to be binding on the 
plaintiff. Ouster being found, damages either 
as for trespass or by way of allowance for 
mesne protits should follow, and upon the evi
dence as to the value and rental of adjoining 
properties it cannot be said that the trial 
Judge has made an excessive award. There 
was some slight evidence of waste destructive 
of the freehold, and the amount awarded on 
this head ($50) should not be disturbed. 
Monro V. Toronto R. IV. Co., 4 O. W. It. 
:i»2. 9 O. L. R. 299.

No Common Title — Euscmvnt — «Sum
mary Application—Adjournment — Action— 
Order -Appeal.] — Where, on summary ap
plication for partition or sale of lands, it 
was alleged by lhe defendant and prima facie 
evidence given that he had acquired, as to 
pari of the land, title by possession, and ns 
io the residue, had only an easement or right 
of way over it, and no title to the land itself : 
—Held, that, there being no common title, 
no Interest in common, an order for partition 
or sale should uot be made. It was not open ' 
to the plaintiff by admitting an ownership in 
the laud in the defendants, which the latter 
did not assert, to get a sale by partition pro
ceedings, and thus force the defendants to . 
protect their easement by purchasing, or per- ; 
rnitting it to be destroyed by sale. The Mas- l 
ter should, on the question of title being 
raised, have adjourned the hearing of the : 
application, allowing an action to be brought. 
An appeal lay to a Judge in Chambers from 
the Master's order granting the application. 
Stroud v. Bun Oil Co , 24 Occ. N. 298. 7 O.
I- It 7<4. 8 O. L. R. 748. 8 O. W. It. 806.
4 0. W. It. 212.

Objection by Tenant for Life—Prc- 
mature 1 otion—Trustee under Marriage Set- 
tlement—Interests of Infant—Will.]—Vnder 
an mill- nuptial settlement lands were settled 
in inis' for, suecessively, the live-* of the 
plaintiff, the settlor, and his intended wife, 
mid on their death to the children of the in
tended marriage for such estates or estate as 
Hie plaintiff and the intended wife should 
appoint, and in default of appointment to 
the children in equal shares, with powers of 
maintenance during minority. After the mar
nage the plaintiff conveyed all his interest 
in the lands to one W.. who conveyed to the 
wife. The wife predeceased the plaintiff, 
having by her will devised the lands to one 

who had been appointed the trustee 
under the settlement in trust to receive and

pay over the income from the said lands "to 
the children during their minority, and on 
their attaining their majority to hand over to 
them their shares. There were three children, 
one of whom died prior to, another subse
quent to, the death of the said wife, leaving 
one surviving. The plaintiff, on his wife’s 
death, claimed to be entitled to a share in the 
said lands as one of ihe heirs of the child who 
had died subsequently to his said wife, and 
brought an action to have tin- same parti
tioned or sold, to which E. W. objected :— 
Held, that, in the face of the objection of 
E. W., the trustee and representative of the 
life estate, the action was premature, her 
consent being a prerequisite to its mainten
ance. Rajotte v. Wilson. 24 Occ. N. :151, 
a O. W. R. 737.

Particulars — Inscription in Lau>—Par
ties—Addition of.]—If it does uot clearly ap
pear from the declaration that a certain per
son predeceased another, the defendant, in 
an action for partition, may ask for further 
particulars, but cannot inscribe in law. 2. 
The fact that all necessary parties have not 
been brought before the L’ourt is no ground 
for the dismissal of an action, but when the 
original parties fail to add the necessary par
ties, the Court itself should order the calling 
in of said parties. Rartubise v. Stamford, 
5 Q, P. It. 151.

Parités — Tenants in Common—Lease— 
Infant—Repudiation.]—The plaintiff, having 
when lie came of age repudiated a lease to Ihe 
defendants of land of which lie and his. bro
ther and sister were tenants in common, made 
when lie was an infant, and having made n 
partition b\ deed with his brother and sister, 
to which the defendants were not parties:— 
Held, Maclennan. J.A., dissenting, that the 
brother and sistei were necessary parties to 
the plaintiff’s action for a partition as against 
the defendants in respect of their possession 
under the lease. Judgment of a Divisional 
Court, 4 O. L. R. 36. 22 Occ. N. 231, 1 O. 
W. R. 25. 310, 813. reversed, and judgment 
of Meredith, C.J., ib.. restored. Monro V. 
Toronto R. W. Co.. 21 Occ. N. 165. 5 O. L. 
R. 483. 2 O. W. R. 207. 3 O. XV. R. 14. 290, 
4 O. W. R. 392.

Pleading — Share of Plaintiff — Quan
tum.]—A defendant, sued for partition of an 
estate, cannot plead that the plaintiff's share 
is less than that whi h he alleges by his de
claration. Cabana v. Latour. Q. it. 23 S. 
C. 265.

Proof of Lunacy — Costs.]—Unsound- 
ness of mind of defendant in a partition suit, 
proved by affidavits under Supreme Court iu 
Equity Act. 53 X’. c. 4. s. 80. Application re
fused" in a partition suit, that costs of ap
pointing guardian ad litem of defendant, a 
person of unsound mind, not so found, and 
of proving her tinsoundness of mind by affida
vit!, be borne bv a defendant’s share in es
tate. Master» v. Masters, 23 Occ. N. 266. 2 
N. R. Eq. Reps. 486.

Report of Single Expert — Infants—
Order of Court.]—Where, in an action for 
imrtition. in which all the parties are not of 
full age, a single expert has been appointed, 
big return will not be homologated until after 
the c onsent to having a single expert has been 
ratified by a Judge. Farrell v. Mount. 0 Q. 
V. R. 366.
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Right te — Executor—lie rite». Re Aa- 

selstint. 1 U. W. K. 178.

Right to Undivided Share - Action 
again ut Purchaser—Parties-—Defence—Pay
ment- Improvements. )—The action to recover 
an undivided part of an immovable of which 
a purvhaaer i* in iHnwewuon by virtue of a 
jam title should be an action for an account 
and partition against the heirs and universal 
legatees of the grantor of the purchaser, and 
an action against the purchaser alone will 
be dismissal upon defence in law. 2. The 
purchaser, so sued for the recovery of an un
divided part of an immovable which he is in 
possession of as a whole, has a right to set 
up as a defence the payment made by his 
grantor and the Improvements made by him
self upon the immovable in question. Rou- 
fMs v. Sicotte, 3 (j. P. S. 875.

Sale—Oral agreement -Statute of Frauds
Part performance Acquiescence—A rhit ra

tine or valuation Notice. Jatps \. Joyce, 
1 O. W. R. 479.

Sale — Specie, Value Discretion.]- The 
form of judgment for partition or sale (Con. 
Rules, No. 1681 must be read in the light of 
the legislation by which the Court has been 
given the right to order a partition instead 
of a sale, and its meaning is, that a partition 
is to be made unless it is shewn by those who 
usk for a sale that a partition cannot be 
made without prejudice to the interests of 
the owners of the estate as a whole. A re
port directing partition was therefore up
held where there was no physical difficulty 
in dividing the land, and the plaintiffs had 
been allotted that portion of it adjoining 
other lands owned by them, the argument in 
favour of a sale being that the portion allot
ted to the plaintiffs was of special value to 
them so that in the event of a sale it would 
have been necessary for them to purchase the 
whole of the land at whatever price it might 
have been bid up to. and thus have benefited 

■ w ners History of legislation affect
ing partition. Ontario Rower Co. v. What- 
tier. 24 Occ. X. 128. 7 O. L. R. 198, 3 O. W. 
R. 140.

Succession or Community — Partition 
,i part Property Subject to l 
Movable*—Account.]—One of the several co- 
owners of an undivided universality, e.g., a 
succession or a community is not entitled, in 
principle.—and without alleging special cir
cumstances shewing that some port ion of the 
property comprised in such universality is 
temporarily or iiermauently insusceptible of 
partition,—to demand the partition of part 
only of the property comprised in such succes
sion or community. The object to lx* parti
tioned is the mass <t>mposed of all the pro- 
perty. movable and immovable, comprised in 
tlu uni : salit $ not the particular proper 
ties which rj to form the mass, treated sepa- 
ratcij 2. The fact that a property forming 
part of it succession or community is subject 
to a right of usufruct does not prevent its 
partition among those having the nue pro
priété. 8. As regards the movables of a com
munity, the mere fact that they have been 
converted into money, that the surviving con-
sort has ......... one half <>f the proc....I-, and
that the other half has been employed by the 
executor in part payment of debts, is not 
sufficient to justify the non-accounting for 
such money by the surviving consort, and by

l the executor w ho is one of the oo-partitionen 
us all incident of the partition. t/„„„( . 
Farrell, Q. R. 21 8. C. 281.

Summary Application Dispute as to
title—Action. \»el v. >«c/, 2 O. \\. i;;\

Summary Application Pratt, .
Opposition—Title—Action t„ 7>// I//ours- 
usent of Application.]—Where a motion i< 
made under Rule 968 for a suinmnn ,i 
for iiartition or sale of lands, and it appears 
on the mot ion that such order should im |„- 
made until after a question of title has 
determined, and then only in the event uf the 
determination being against the title y up 
in opposition to the motion, the praeti-v 
which should now bo adopted is to adjourn 
the further hearing of the motion, w rb lib
erty to the applicant to bring an action try 
the question of title. Mactlon.il ». MKJilli*. 
S P. It. 339, and Hopkins v. llopkin-. ti I'. 
R. 71. not followed. Smith \. Smith. 21 Ore. 
N. 238, 1 O. L. R. 4<U.

Tenant by the Curtesy Moilgaii1.-.
Judgnieiit creditor of owner of interest. 
Rank of Hamilton v. Hurd. 1 O. W. R. 4.V1

Tenants In Common Expensive prie
eeedings—Leave to proceed with former a. 
tion—Terms. Mathew» v. Uathnr», i Q. \\.
R. 844.

Undivided Property
The mere fact that tin undivided property i* 
subject to a usufruct does not prevent the co- 
owners demanding a partition thereof 
Thornton y. Thornton, 7 tj. 1*. It. 277.

Whole Property Rigid to sale of-
Pirt it mu ..I pari Reft em 
Co. v. Whattlcr, 2 0. W. It «11.

PARTNERSHIP
Account Judgment Directin' Litemm 

of Time- -Separate Defences of Partum.]— 
The Court will not extend the delay, fixe.! 
by the judgment, for the defendant to render 
ail account, unless special and sufficient rea
sons Ik- adduced. Tile fact that the defend
ants. co-partners, pleaded separately, und 
that judgment was rendered against one de
fendant before the delivery of judgment in 
the case of the other. Is not sufficient ground 
for extending the delay to account fixed bv 
the first judgment so that the defendant* may 
account together. Jeannott,r v. PprutM,
R. 20 S. C. 229.

Acc ounts — Payments Evidence of part
ner— Attempt to contradict his own state
ment s—Hooks. Youngson v. Stewart.
W. 1L 112. 270.

Action — Profits- Krpense».] \ l"irl" 
ner vho alleges that Ills co-partner has re
ceive I more than his share and must reiro- 
btirs. him for part of the expends m.iirrefl 
by h m for the firm, may bring direct action 
for t kmc amounts. Daoust v. < have. / /•
r. R. 267.

of de-
Action against — Appearance 

ment after trial—Striking out name 
fendant npr> wring as partner---1 erras-**- 

. Boston R* hber Co. v. Lang. 3 0. W »•
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Action against Firm - Amendment — 

Abandonment of Part of Claim—Re-service 
■ Parties.|—The claim in an action against 
a commercial partnership cannot be amended 
so as to eliminate all conclusions taken against 
the firm and one of its members, and con
tinued against another of its members, with
out service of the claim ns amended, or the 
amendment, the service of this amendment 
at the same time as of the motion to amend 
upon the attorneys of this firm being sufficient 
service upon the partner, Sykes \. Dillon, 7
y. 1*. R. 285.

Action against Firm — Deal' of one 
Partner—Revtvor—Personal Representatives.] 
—When un action has been bi ought against 
a commercial lira, and one of the members 
of that firm dies while it is still pending, the 
defence must la- taken up by the heirs and 
representatives of the deceased liartner, in 
his place, and not, by the surviving partners, 
who have become the only owners of the 
assets of the firm. Wilkins v. Radie. 4 y.
P. R. 402.

Action in Name of Firm—Demand for 
Vnines—Sole Member—Motion — Costs.]— 
The plaintiff, who carried on business alone 
in a firm name, brought his action in the 
firm name. The defendants' solicitor de
manded the names and places of residence of 
all persons constituting the firm, and no an
swer was given until four days afterwards, 
when the plaintiff’s solicitor gave the inform
ation to the defendants' solicitor in the office 
of a special examiner; but at the same hour 
notice of a motion by the defendants for an 
order for the info* .nation was served at the 
office of the plaintiff's solicitor. On the re
turn of the inoti in counsel for the defendants 
asked only that tin- costs of the application 
lie made costs in the cause :—-Held. that, us 
the plaintiff was the cause of the difficulty 
iu using a firm name, lie might well have 
been ordered to pay the costs so occasioned, 
and an order was made as naked bj the de
fendants. Cummings \. Ryan, 22 Occ. N. 
150.

Action Pro Socio — When it may he 
Brought—Account.] — The action pro soeio 
brought during the existence of the partner
ship. and before the dissolution thereof, is pre
mature. and will lie dismissed, even when only 
partial settlement or «counting be asked, e.g.. 
where au account is asked ns to two of many 
contracts held by the partnership. Lachance 
v. Vins. Q. It. 25 8. C. 309.

Advocates ~ Firm Debt — Several or 
Joint Liability — Promissory .Vote.]—The 
members of a partnership, in this east- a firm 
of advocates, are not responsible severally 
f°r partnership debts, and tney are not liable 
to third persons except jointly in equal parts ; 
this distinction applies to commercial debts 
which the partnership may contract, us, for 
instance, n promissory note signed in the 
firm name. Drouin v. Gauthier. 5 Q. P. It.

Agency Factor — Pledge — Lien — 
notice -Res Judicata.]—A partner intrusted 
with possession of goods of his firm for the 
purpose of sale may. either ns partner in 
the business or ns factor for the firm, pledge 
them for advances made to him personally, 
and the lien of the pledgee will remain as 
valid as if the security had been given by the

absolute owner of the goods, notwithstanding 
notice iluii the contract was with an agent 
only. Where a consignment of goods has 
lieen sold and they remain no longer in specie, 
the only recourse by a person who claims 
an interest therein is by an ordinary action 
for debt, and he cannot claim any lieu upon 
the goods themselves nor ou the price re
ceived for them. The plea of res judicata 
is good against a party who has been in any 
way represented in a former suit deciding 
the same matter in controversy. Dingwall 
v. McHcan, 20 Occ . X. 374, 30 S. ('. It. 441.

Agreement — Construction Continu
ance after Expiry of Term—Deceased Partner 
—Purehuse of Share -Discount— Good-will.] 
—A deed, providing for a partnership during 
seven years from its date, provided for pur
chase by the survitors of the share of a 
deceased partner, with a special provision 
that if one partner. K., should die, the value 
of his share- ..liould be subject to a discount 
of twenty per cent. After the seven years 
had expired, the partners continued the busi
ness by verbal agreement for an indefinite 
period, and, while it so continued. K. died :— 
Held, that, even if the parties had not ad
mitted that the business was continued under 
the terms of the partnership deed, such terms 
would still govern, as there was nothing in 
the deed repugnant to a partnership at will ; 
that the surviving partners had, therefore, 
a right to purchase- the share of K.. and to 
Ih- allowed the deduction of twenty per cent, 
therefrom, as the deed provided ; and that, 
in the absence of any stipulation iu the deed 
to the contrary, the good-will of the business 
and K.'s interest therein should Ih* taken into 
account in the valuation to lx- made for such 
purpose. Ilihben v. Collister. 20 Occ. X. 
325, 30 8. it. 45».

Agreement Judgment — Acceptance us 
Payment—Interest.] —Judgment in 20 Occ. 
X. 350 varied as to interest. Sinclair v. 
Preston. 21 Occ. X. 07, 13 Man. L. R. 22S.

Agreement for Promotion of Com
pany; Purchase of b i nesses Division of 
profits- Offers or option»—Assets of part
nership- Making over to other promoters— 
Payment for—Right of partner to share in 
Termination of interest — Consideration 
Évidence—Account. Evans v. Jaffray, 2 O.
W. It. 1178» 3 O. W. it. 877. V. O. W. It. 733.

Agreement to Form Enilun to Fur
nish Capital—Dissolution — Account.] — A 
contract by which two persons agree to enter 
into partnership from a fixed date, which 
also defines the nature of the business to be 
carried on, the contributions and shares of 
the partners, and stipulates a forfeit in ease 
of non-fulfilment of the agreement, creates 
a valid partnership on ami from the date ap
pointed. 2. The failure of one partner to 
formally tender his share of the capital does 
not necessarily prevent such agreement from 
having effect. He would be liable to interest 
from the day on which lie made default to 
pay, and his partner would have a right to 
obtain damages and demand a dissolution of 
the partnership if the default continued. 3. 
The fact that one of the partners, after acting 
with the other as his partner, secretly regis
tered the business in Ids own name, and 
asserted that lie was not a partner, is suffi
cient ground for an action by; the other 
partner for dissolution of the partnership
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and for an aor.xiut. Whtmbvy \. Clark, 
<V. K. 22 8. C. 453

Appointment of Liquidator - - Ditera
tion of Court.J—Petition for the nomination 
of a liquidator for a limited partnership. By 
the terme of the partnership agreement, the 

ih bis time ami skill, 
and the defendant was to provide tin- capital, 
hatch party was to draw $20 a week salary. 
After doing business for five weeks, the firm 
got into difficulties. lue plaintiff <vased 
work, and brought this action for the ap- 
pointnient of a liquidator, lie had at that 
time drawn out #112 :—-Held, that the ap
pointment of a liquidator was in the discre
tion of the Court ; that in the present instance 
it would be merely imposing u useless ex
pense upon the defendant, as the whole cost 
would fall on him, the plaintiff having no 
pevi niary interest in the busint-ss ; and the 
petition was dismissed with costa. Sorignet 
v. Henry, 23 Occ. N. 118.

Assets — Salary of Partner at Crown 
tj/ficial — Dissolution.]—While U. and M. 
were in partnership as architects, M. re
ceive 1 an appointment from the Dominion 
government as supervising architect and clerk 
of the works, in connection with a govern
ment building being erected in Nelson, and 
b ii time M. peid the salary "t the office 
into the partnership funds. M. afterwards 
notified C. that the partnership was at an 
end, and thereafter refused to account for 
ihe salary. C. sued for a declaration that 
lie was entitled to half the salary since the 
dissolution: — Held, that, even if it were 
agreed that the npiKiintmeiit should la- for 
the benefit of the firm, the plaintiff would 
not have any right to share in the salary 
after dissolution unless there was a special 
agreement to that effect. Judgment of Hun
ter, C.J., 11 B. C. It. 21)7, affirmed. Cane v. 
Macdonald, 10 B. C. It. 444.

Authority of Partner Bill of exchange
■Notice. Hank of Ottawa v. Lcwin, 1 0.

W. It. 71.

Company Name Security for Cottt — 
Foreign Rrtidence of Partner*—Powers of 
Attorney— .1 uthorization.]—Although a part
nership ( formed for the purisme of carrying 
on insurance business) is authorised by law 
to sue in its company name, the real jiarties 
to the suit are the memls-rs of the partner
ship, and if they are non-resident the partner
ship will Is- condemned to furnish security 
for c-osts when bringing suit in this province. 
2. The production of a |>ower of attorney 
must be made in the suit where the same is 
r**quired ; and the deposit of n rwwer of at
torney at the office of the prothonotnry, in 
mmpiiauce with the Insurance Act, is insuffi
cient. 3. The isiwer of attorney required 
by art. 177. < '. I'., must confer upon a 
resident of Canada i*»w*-r to institute suit on 
liehnlf of lln- plaintiffs. Liverpool and Lon
don and Olokc Inn. Co. v. Macdonald, fi Q. 
I\ It. 157.

Contract Interest - Liability of part
ner—Holding out. Herring v. Hratty, 1 O. 
W. R. 3«3.

Co-partner i iffer to sell share to—Ac
ceptance — Specific is-rformnnce Improvid
ence—Security—Costs, Pilgrim v. Cummer, 
1 <>. W. It. 531.

1264
Creditors of Partner

Money by Formatiez of Partnersby I r„u,i 
—Action Pa u tienne—Attignmrnt t,ift—i'ir 
•onal Debt—*• Person.")—A partnership can
not be annulled as having ts-eu formed iu 
fraud of the creditors of urn of the partners 
unless ita formation has caused them pr^ 
judice, and unless the person witli whom their 
debtor bus contracted, knew at the time of 
its formation that it would cause them this 
prejudice. 2. A creditor who is in a poai- 
lion to bring an action to set aside a trails 
action as fraudulent, has no riuht to demand 
that a third person, who lias dealt with hu 
debtor, shall be condemned to pay him wlwt 
the latter owes him. 3. The payment by a 
person forming a partnership mio the busi
ness of fund which constitutes all his pro
perty, is not nu act à titre universel. 4. An 
assignment, even à titre universel, does not 
bind assignee to the payment of the debts of

by way of gift, and not if it is made à 
litre onéreux. 5. When two partners are 
sued jointly and severally and as partners 
for a debt alleged to be a debt of the part
nership, but which is really only the ih tsoüiü 
debt of one of the partners, the partner who 
is the debtor may be, iu the action so begun, 
condemned alone to pay the debt. Quære 
Does a partnership in a collective mime con
stitute a “ person ?” W'uAn r \. Lamournu, 
Q R. 21 8. C. 41)2.

Death of Partner — Continuation of 
business by executors -Sale of business and 
stock in parcels—Rights of purchasers Use 
of firm name—-Goodwill- " Business." Ihat- 
ty v. Dick non. Dickson v. Beatty, 3 O. W. R. 
2. 5 O. W. R. 508.

Death of Partner Winding-up—Laches 
—Apiiointment of receiver—Ex parte order 
—Motion to rescind — Variation Appoint
ment of surviving ttartm-r. Keating v. Olttn. 
(Y.T.), 2 W. L. R. 41>7.

Dissolution —A contint—Construction of 
articles—Division of assets. Cauinlock v.
Baker. 4 O. W. It. 118.

Dissolution -.IccoMHf Profita from Por
tion of Atneta Withdrawn by /\ir/n<T.)— 
Partners owe each other a reciprocal account 
of everything that arises front the common 
property, up to the time of the division to 
lie made of the property, and one of them 
cannot divide the remedy which the law gives 
l.im for the liquidation of the partnership 
affairs. Therefore, an action d<>. * not lie for 
an account of the profits which one <>f the 
partners has made, since flu- dissolution of 
the partnership, from the use of an article 
belonging to the assets of tin partnership, 
when no liquidation has been made of the 
partnership affairs, and while there still re
mains common property the division of which 
is not demander). Ilejfcrnan \ Sheridan, <)• 
It. 11 K. B. 3.

Dissolution — Account».)—One of two
imrtners at will in an hotel business ngret 
U sell his interest to a third person, nml 
then went away to another province, m 
p i chaser refused to complete because otju- 
leged non-compliance with certain condition*, 
and the vendor brought tliis net ion via*™1”'’ 
as against him specific iH-rfonmince. and. in 
the alternative, as against his Illir,l!e'" 
hud continued to carry on the business.
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dissolution u£ till- partnership :—Held, ui*ou 
the evidence, that the vendor wan not entitled 
to specific performance ; that his withdrawal 
was absolute and not conditional upou com
pletion of the purchase ; that the withdrawal 
Uau worked a dissolution ; and that the part
nership accounts should by taken as of the 
date of the withdrawal, and an opportunity 
given to the continuing partner of acquiring 
the interest of the vendor as at that date.
Atnnedv v. Uuudaur, 21 Occ. N. 224, 1 U.
L. K. 430.

Dissolution Claims against withdrawing 
partner—Moneys of firm used for private pur
poses — Sale of interest without deductiou. 
Urviff v. Macdonald, 5 O. W. K. W, 6 O. W.
It. 342.

Dissolution—Conservatory Attachment.J
Conservatory attachment does not lie in 

favour of a partner against his former pun 
ner, the partnership having been liquidated 
and bought by the latter. Brunet v. Keegan,
7 Q. P. tt. 76.

Dissolution — Contracts Previously 
\ladc.]—Notwithstanding the dissolution of a 
partnership, a partner continues, until a re
ceiver is appointed, to have the same power 
that he had before the dissolution to complete 
contracts previously made, for the purpose of 
winding up the partnership affairs. Dale v. 
People’s Bank <>i Ualifaw. 28 Occ. V 167, 2 
X. B. Eq. Heps. 433.

Dissolution (Joodicill—Customers ■—
I ,xi■ of Firm Name—Injunction.]—An appeal 
from the decision of McDonald. C.J., 23 Occ.
N. 299, was dismissed, the Court holding that 
the use of the firm name by the defendant 
was both misleading and injurious to the 
plaintiff. Macdonald v. Miller, 24 Occ. N. 
137.

Dissolution - Interlocutory Injunction — 
l*<tef«.J—A partner in the course of an ac

tion for dissolution of the partnership has, 
against his co-partner, the right to an inter
locutory injunction to restrain the latter from 
continuing to infringe the rule that the part
ners must continue in the same iwsitloii as 
regards the assets until the action has been 
tried out. Ilnurdon v. Dinette, 5 Q. P. It. 
240.

Dissolution — Solicitors — Goodwill — 
/light to Firm Nome—Acquiescence—Aban
donment — Injunction—Parlies.]—Upon the 
dissolution of n partnership, in the absence 
of au agreement between the partners to the 
contrary, the firm name being a part of the 
v -odwill, and not having been dealt with upon j 
i-'e dissolution, remains the property of all | 
tli partners, like any other undisposed of , 
par -rship property : and each member of 
the i partnership is entitled to curry on j 
business in the firm name, subject to the 
limitation that no man has a right to hold | 
out his late partner as still hung his part
ner in business, contrary to the fact. Itur- 
cliell v. Wilde, 119001 1 Ch. 151. followed.
•V firm of solicitors had carried on business 
p ‘‘ Smith, line & Greer " down to October.

•02, and after that until the dissolution of 
tin* firm in January, 1903, ns “ Smith & 
GreerHeld, that both the names must 
l»e taken to have formed part of the goodwill 
of the firm at the time of the dissolution.

At the time of the dissolution the linn con
sisted of four members. Adim* of them formed 

I a new firm and used the uame “ Smith. 
Hue, & Greer.” The fourth, the defendant, 
protested against the others assuming that 
name, but, on their refusing to abandon it, 
notified bis clients, the legal profession, and 
the public, that he had severed his connection 
with the firms of Smith, Hue, & Greer and 
Smitli & Greer, and intended to carry on his 
own business under his own name. For near
ly ten and a half months he adhered to this 
position, frequently addressing his late part
ners as “ Smith, Rae, & Greer," and per
mitting them to acquire the right to be 
known by that name as its sol-- owners :— 
Held, that lie could not, after this conduct 
aud lapse of time, assume the name of Smith. 
Rae & Greer, ami that the members of the 
firm who had adopted that name were entitled 
t<> have him enjoined from using it. Levy v. 
Walker, 10 Ch. 1>. 430, 44H, followed. Rae 
had at one time been a member of the old 
firm of Smith, line, & Greer, but had ceased 
to be so before the dissolution. He permitted 
his name to be used in the style of the new 
firm, but was not a member of it, and was 
not practising as a solicitor :—Held, that he 
was not a necessary party to the action, nor 
was there such danger of liability being in- 
curml by him by his being held out by the 
defendants as a partner as entitled him to an 
injunction. Smith v. Greer, 24 Occ. N. 226, 
7 O. U. It 332, 3 O. W. R. 135.

Evidence to Establish—Moneys contri
buted by partners—Assets—Account—Disso
lution. Meyers \. Dcbolt (N.W.T.). 2 W.
L. R. 452.

Evidence to Establish -Registered de
claration— R. S. O. 1897 c. 152—Applica
tion to banking business—Partnership in fact 
—F.stoppel—Holding out—Character in which 
moneys received—Misapplication — Following 
moneys. Town of Oakville v. Andrew, 30. 
W. It. 820. 6 O. W. It. 454, 10 O. L. It. 700.

Foreign Judgment—Corporation — Ac
tion—Judgment—Estoppel—Service — Exe
cution—Issue,]—A judgment was recovered 
by the plaintiff in Quebec against certain de
fendants sued and described as “ La Com
pagnie de Publication Le Temps.” a corpora
tion having its head office in Ottawa. Ontario, 
in nil action for libel. There was no incor
porated company in Ontario of that name, 
but a partnership in that name was regis
tered in Ottawa, the partners being F. M. 
and his wife. This action wras begun by 
writ of summons specially indorsed with a 
claim for the amount of the Quebec judg
ment. The writ was served upon F. V. M., 
the manager of Le Temps Publishing Co., 
blit without the notice in writing required 
by Rule 224, informing him in what capacity 
lie was served. Le Temps Publishing Co. 
appeared by the name mentioned in the writ 
as if sued as a corporation, and the plain
tiff obtained a summary judgment against 
the defendants, and afterwards an order to 
examine F. M. ns a partner in what was now- 
called the defendant partnership. Upon a 
motion by the plaintiff for leave to Issue exe
cution amiilist F. M. and his wife, as members 
of the partnership, an issue was directed 
to determine whether they were members and 
liable to execution :—Held, that it must be 
taken that the judgment in this jurisdiction
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wax recovered against a partnership. ami uoi 
against a corisirutkiu. If the ljuebev judg 
ment was to be i -garde. I an one against a 
corporation, and then-fore not capable of be
ing the foundation of au action thereon 
against a imrtnership firm of the same name, 
that objection should have been taken, but 
was not, on the motion for summary judg
ment. On that motion it might have been 
shewn, but was not, that there never had 
been an effective service of the writ upon 
the firm, or the firm might have moved to set 
aside the faulty service on the manager. 
Neither of these courses having been taken, 
there was an uuim|**aehe<l judgment against 
a finit, which could not U attacked in a 
collateral proceeding ; anil it was open to 
the plaintiff to apply under part (2) of Rule 
228 for leave to issue execution against !•’. ,
M. and his wife us members of the firm ; 
and. as they disputed their liability, the ques
tion, not of the validity of the judgment, but 
of their liability as members of the firm to 
execution thereon, should be determined by 
the issue directed. Hibson >•. Le Temps Pub
lishing Von 24 Occ. N. 21, ü O. L. It. tiOU, 2 
O. W. R. 1122.

Holding ont — Evidence—Admissiona — 
Finding of Trial Judge -Ratification—Con
sideration - Estoppel.]—O. purchased goods 
from the plaintiff on the credit of a part
nership, which he represented to the plaintiff 
existed between himself and the defendant. 
The trial Judge, on contradictory evidence 
of the statements and ronduct of the defend
ant after the goods w-re supplied, accepted 
the plaintiff's version of what took place, and 
held that the admissions of the defendant 
established a partnership. On appeal, the 
Court, while feeling bound to accept the trial 
Judge's view as to the credibility of the 
witnesses was of tin* opinion that the evi
dence did not establish a partnership, but 
established a ratifient ion by the defendant. 
Per curiam: A ratification is not a contract; 
it is the adoption of a contract previously 
mode in the name of the ratifying party, and 
it requires no consideration ro support It. 
The dissenting judgment of Martin, B„ in 
Brook v. Hook, L. It. <► Hx, 80, must Ik* take* 
as an accurate statement of law. Scott v. 
Hank of New Brunswick, 2,'i S. (\ It. 277, 
followed. A statement by T. made after 
the goods were supplied, that lie and the de
fendant were partners, would not,—though 
a “ holding out " to the same effect made lie- 
fore the goods were supplied would, consti- 
tute an estoppel, Hrady v. Tierney. 20 Occ.
N. HW, 4 Terr. L. It. l.'L't.

Judgment — Settlement — Accounting. 
West v. Benjamin, 1 O. W. It. 212.

Judgment—Execution Against Partners
—Husband and Wife—Separate Estate ....
Dissolution of Partnership—Registered De- ' 
deration,]—A man and wife made a statu
tory declaration under It. 8. O. 1807 c. 1ô2. I 
that they were partners. A judgment was ! 
recovered against the firm. Wife set up that 
she was incapable of ls-coming a partner of 
her husband:—Held, that a registered de
claration signed bv the husband only that the 
imrtnership had been dissolved was no evl- 
dence In his favour and that the wife was 
precluded from setting up that she was in- j 
callable of hemming a partner of her bus- ' 
band. (Execution against the wife limited to 1

is - separate estate, tlibsou v. 1., 
Publishing Vo., 2Ô Occ. X. pi, s <, | {{

Limited Partnership -Special Partner 
—Contribution—('ash — Inti rest ,,, Previous 
Partnership.]—Tile contribution of a special 
partner must be in actual cash paid Ht the 
time of the formation of the limited iwrt. 
nership. The provisions of art. Is72. C.r 
which require that the contribution of a 
special partner shall be “in cash payment»" 
are not complied with where the" <-ivvum- 
stances are as follows. A person became a 
«•ppeiMl lairtner in a firm, for the term of 
one year. At the end of the year « new 
partnership was formed, without litpiidation 
of the pre-existing business, and while there 
were debts of the first firm outstanding. Th 
special partner became a special partner in 
the second firm, and his contribution was 
stated in the certificate at Jpil. in goods then 
in the possession of the firm. Harry \ 
Hamel. (J. H. 2tl 8. (\ 21 Vi

Loss of Ompitml—Depreciation in Ma
chinery.]—When* under n partnership agree
ment a partner gave to the imrtnership busi
ness his time and skill, and the us. of. but 
not the -property in. certain machinery, in 
consideration of a weekly salary, and one- 
half of the net profits of the business Held, 
that he was not entitled to an allowance for 
the depreciation in the value of the machinery 
arising from ordinary wear and tear on the 
taking of the partnership accounts, ns a low 
to him of capital put into the business, Tmit- 
ton Saw Co. v. Alachutn, 21 On-. \ i:w. “ 
N. It. Kq. Reps. 101.

Mining Prospectors (’oustruction of
articles — Dissolution--Notice. ].• vis v. 
Banville, It <). W. R. 20.

Non-registration .letton for Penalty— 
Affidavit--Requirements of— Pleading l>< 
deration.]—In a qui tarn action for failure 
to register a imrtnership, it is not necessary 
to state the whole declaration in the affidavit, 
but only to make such a summary statement 
us will he necessary to shew that in nmking 
the affidavit the plaintiff was referring m 
tile same matter as is stated In the de
claration. 2. The words “carry <"* business" 
sufficiently designate a commercial or trading 
business In the sense of arts. IKl-i and 1NM 
(a), <'. ('., especially where it is further 
alleged that the defendant acted in violation 
of those articles. The word “alone" suffi 
ciently indicates that the defendant was not
associated In partnership with any other per
son. 4. The word “ transmit ” a declaration 
is not sacramental, and the word "file’’ may 
be substituted therefor, fi. The name Roth- 
holz, Sponging Co.," used ns a business name 
is manifestly such a name as is referred to 
in s. fifJW, R. 8. U. Bull v. Lanlgan. 3 Q.
I*. R. :t2tt, (). R. 10 8. c. .HI

Offer of Partner to Sell Share -Ac
ceptance—Specific performance—Covenant — 
It 'strain! of trad»*—-Seeurlty. Pilgrim v. 
Cummer. 2 O. W. R. 448.

Oral Contract—Timber limits Interest 
in land — Statute of Frauds—-Part perform
ance—Jury. Ilocffler v. Irwin. 2 0. ». **■
714.
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Oral Contract Purchase and Mile of 

timber limite—Intercut in land—Statute of 
Frauds—Part performance — Findings of 
jury, lloeffier v. Iricin, 4 O. W. It. 172.

Pleading Reply — Obligation to l‘ay 
for Goods Purchased by Partner biforc Part
nership—Fraud—Formation of Partnership— 
Creditors—Capital—Assignment — Personal 
Debt of Partner.]—A plaintiff cannot, by a 
special reply, reform, complete, or modify bih 
declaration. 2. One who, not being a pur
chaser, obtains goods which have not been 
paid for, does not thereby incur an obligation 
to pay for them. 3. A partnership cun lie 
annulled as having been contracted in fraud 
of the creditors of one of the partners, only 
if its formation caused the creditors prejudice, 
and if he with whom their debtor contracted 
knew at the time of its formation that It 
would cause such prejudice. 4. A creditor 
who is in a position to bring an action to 
set aside a transaction as fraudulent, has no 
right to claim from a third person, who has 
dealt with his debtor, payment ol what the 
debtor owes him. f>. An act by which a per
son forming a partnership puts in capital 
constituting all the property be has. is not 
an act à litre universel. It. An assignment, 
even à titre universel, does not impose upon 
the assignee the obligation of paying the 
debts of the assignor, unless the assignment 
is made iX titre de donation, and not if It is 
made à titre onéreux. 7. When two part
ners are sued jointly and severally and as 
partners for a debt alleged to be the debt of 
the partnership, but which is in fact only the 
jiersonul debt of one of the partners, the 
partner debtor may, in such au action, lie 
adjudged to pay the debt. Judgment in if. 
It. 21 8. <\ 4112, affirmed. Walker v. La 
moureux. <j. It. 13 K. It. 2<H>.

Practice Appearance as for — Foreign 
corporation carrying on business without 
license. Duthrie v. McDearmott, 1 (). \Y. It. 
77«.

Profits— Dispute as to shares—Finding of 
■-quality. Graham v. Frank ( Y.T.t, 1 W. L. 
It. 510.

Promissory Note — Joint Liability.]— 
The obligation of the members of a part
nership who sign a promissory note in their 
imrtnership capacity, is joint and not several. 
Drouin v. Guuthier. Q. It. 12 K. It. 442.

Purchase of Property ID sale at Profit 
—Agreement for Division — Consideration — 
Declaration of Trust. | — I'lsin information 
supplied by the plaintiff, the defendant pur
chased certain property, which upon resale 
yielded a surplus after meeting, a liability 
the defendant had assumed for the benefit of 
the plaintiff's father. The defendant promised 
the plaintiff that in the event of there being 
a surplus it should lieloug to him :—Held, 
that the plaintiff and defendant were not 
partners in such a way as to entitle the plain
tiff t<> share in the profits from the re-sale of 
the property, and that the defendant's pro
mise, which was not a declaration of trust, 
was nudum pactum. Leighton v. Hale, 25 
Ocr. N. HX, 3 N. It. Eq. ttX.

Real Estate Brokers — Yeeesstty for 
Registration—Action for Penalty—Costs.] — 
A partnership of real estate brokers is not a 
partnership for trading purposes, within the

meaning of s. 3 of the British Columbia Part
nership Act, and a declaration of partnership 
need not be registered. An action to recover 
a penalty under the Act licing dismissed, it 
was held that there was power to award costs 
to the defendants. Paisley v. Stic ms. 25 Oce. 
X. 111.

Reputed Partner Liability for moneys 
misappropriated by co-partner—Executor»— 
Imputation of payments. Askin v. Andrew, 5 
O. W. It. 21M.

Reputed Partner -.Misappropriation by 
co-partner—Private bankers—Registration of 
partnership Chartered bank—Moneys mis
appropriated by customer- -Trust—Notice— 
Alteration of bank’s position—Cheque. On
tario Silver and Antimony Co. v. Andrew and 
Ontario Bank, 5 O. W. It. 2tM>, ti o. \V. It. 
ti3.

Salary of One Partner as Government 
Architect Right of Co-partner to Share in 
—Receiver—Book Debts.]—While C. and M. 
were in uavtnership as architects, M. received 
au appointment from the Dominion govern
ment as supervising architect and clerk of 

i tin- works in connection with a government 
building being erected in Nelson, and for a 
time M. paid the salary of the office into the 
partnership funds. M. afterwards notilb-d C. 
that the partnership was at an end, and there
after refused to account for the salary. C. 
sued for a declaration that lie was entitled to 
half the salary since the dissolution, and 
asked that a receiver be appointed of it, and 
also of the book debts of the linn, which he 
allegtsI M. had been collecting and not ac
counting for :—Held, by the full Court, that 
no receiver of the salary could he appointed ; 
that, although the amount of the book debts 
was small, there should be a receiver in re
spect to them. Per Hunter, C.J., at the trial : 
—Even if it were agreed that the appointment 
should be for the benefit of the lirai, all the 
partners would not have any right to share 
in the salary after the dissolution of the 
linn, unless there was a special agreement to 
that effect. Cane v. Macdonald, 23 Oce. N. 

B. C. B.

Sale of Interest of Deceased Partner
-Executors Action to set aside sale—Ac

count—Reference for trial of whole action. 
Shortreed v. Shortreed, 3 O. W. R. 807.

Special Partner -Agreement—Construc
tion—Liability for losses—Salary of active 
partner—Account--Dispensing with reference 
—Interest—Cows. Fitzgerald v. McGill. 5 O. 
W. R. 7ta>.

Syndicate for Promotion of Joint 
Stock Company - Trust Agreement — t'on- 
struction of Contract—Administration by Ma
jority of Partners — Lapse of Time Limit — 
Specific Performance.]—A syndicate consisting 
of seven members agreed to form a joint 
stock company for the development, etc., of 
properti -s owned by two of their number, the 
defendants, under patent rights belonging to 
two other members ; the three remaining mem
bers. of whom the plaintiff was one. furnish
ing the capital; and all members agreeing to 
assist in the promotion of the proposed com
pany. In the meantime the lands were ac
quired by the defendants, and patent rights 

! were assigned to them In trust for the syndi
cate. and the lands and patent rights were to
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be transferred to the syndicate or to the con. 
pa ii y without any consideration saw rue 
allotment of shares proportionately to the in
terest of the parties. The stock in the pro
posed iximpau.v was to be allotted, having in 
view the proprietary rights and moneys con
tributed by the syndicate members, in propor
tion as follows. 87^| per cent, to the defend
ants who held the property, 32^ per cent, to 
the owners of the patent rights ; the other 
three members to receive each 10 per cent, of 
the total stock. A time limit was lixed with
in which the company was to he formed, and, 
in default of its incc.poratiou within that 
time, the lands were to remain the property 
of the defendants, the transfers of the patent 
rights were to become void, and all parties 
were to be in the same position ns if the agree
ment had never been made. The 10th clause 
of the agreement provided that, in case of 
difference of opinion, three-fourths in value 
should control. « >wing to differences in opinion, 
the proposed company was not formed, 
but. within the time limited, the plaintiff 
and the other two members, holding together 
30 per cent, interest in the syndicate, caused 
a company to be incorporated for the develop
ment and exploitation of the enterprise, and 
demanded that the property and rights should 
be transferred to it under the agreement. 
This lieing refused, the plaintiff brought action 
against the trustees for specific performance 
of the agreement to convey the lauds and 
transfer the patent rights to the company, 
so incorporated, or for damages :—Held, that 
the 10th clause of the agreement controlled 
the administration of the affairs of the syndi
cate, and that, as three-fourths in value of 
the members had not joined in the formation 
of a company, as proposed, within the tiun
limited, the lands remained the property of 
•he defendants, the patent rights had reverted 
to their original owners, and the plaintiff could 
•lot enforce specific performance, Iloy per v. 
Hortor, 26 Occ. N. 100, 35 8. C. It. 045.

Winding-up Assets—Sale of partner
ship lauds- Foreign judgment—Jurisdiction— 
Amendment—Deed pendente lie—Notice — 
Lien—Dower—Partition. McGregor v. Mc
Gregor. 2 O. W. It. 90.

Winding-up Power» of Liquidator» — 
Action»—Authorization.]—Liquidators named 
under art. 189tm, <’. C., to liquidate the prop
erty of ;| dissolved partnership. tna\ (US 6 
debtor of the partnership for rent and dam
ages, and claim in the same ection the can
cellation of the lease, without .irst obtaining 
the authorization of the Court or a Judge or 
of the members of the partnership. Robert v. 
Gagnon. ij. R. 10 K. B. 237.

PARTY WALL.

Been various under - -Rights of adjoining 
owners—Reversioners — Landlord and tenant 
—Injunction. Ht. Lrger v. T. Eaton i'n.. 4 
O. w It. ‘JUS.

Raising Damage to Adjoining 11 on mi- — 
Cange of—Liability—Damage».]—The owner 
of a house who wishes to pfcise the party wall 
must give previous notice thereof to the owner 
of the adjoining house, in order to give him 

for the work, and thus avoid 
all responsibility other than that proceeding

from his negligence or want of care. 2. If 
the damages incurred by the eo-owuev of'the 
party wall are the result not of tb,. raising 
of the wall but of the pulling down of the 
bouse adjoining the party wall, tie one whv 
lias done the work of raising is not responsible 
for these damages. In ether words, the co- 
owner of the party wall has n. recount.' 
against the one who raises the wall, when the 
damages which be suffers are the result of 
faulty construction of Ids own building 
Demers v. Lemieux, IJ. R. 21 S. i 2ti.

Rights if Neighbour — ‘ "Undatiou
Custom.]—The proprietor who - Imilds a 
house wall, intended to become ummo.,, has a 
right to establish tiw base < 
first soil sufficiently strong to supitort tin- wall 
which he intends to construct, and is not 
obliged to go deeper, although his neighbour 
may require a greater depth, and may offer to 
bear the cost of the increased excavation ami 
masonry. If the neighbour desires to have a 
heavier building, necessitating a deeper 
foundation, lie must make the under structure 
at his own expense. 2. The proprietor tii- 
building a wall destined to become coinmoit 
has a right to extend the footing courses mon 
than 9 inches on his neighbour's laud, where 
such extension is necessary to secure thi 
solidity of his wall. 3. Article 520, (\,
has no application to house walls, but refers to 
fence walls only; house walls being governed 
not by positive law, but entirely by custom 
which varies according to local conditions and 
usages, which, in the city of Montreal, require 
a footing course wider than the body of the 
wall, where the same is necessary for the 
solidity of the wall. Roy v. Slrubbe. Q. K. 
24 8. C. 520.

Sec Easement.

PASSENGER.

See Negligence — Railway—Street Rail

PATENT FOR INVENTION.
Action in Superior Court, Quebec

Stay of—Action in Exchequer Court.] -In an 
action bused upon a patent of invention, pro
ceedings will be stayed on the demand of one 
of the parties, if a like cause between the 
same parties, based u|m>ii the same facts, is 
upon the point of being fixed for final hearing 
before the Exchequer Court of Canada. 
American Stoker Co. v. General Engineermç 
Co. of Ontario, 5 Q: I\ R. 73.

Anticipation Novelty.] \ patent for 
prisms intended for use in deflecting the cour»" 
of ray» of light falling obliquely or nor; 
zontnlly on glass placed vertically. «« in l“'‘ 
ordinary windows of houses or shops, is not 
void for anticipation by reason of prior 
patents for prisms for use where 'lie lient 
falls vertically or obliquely on glass Plwea 
horizontally, as in pavements. Semble, 
if the former patent were to be broadly con- 
at rued ns for a device for deflecting the course 
of light passing through glass, it would fat 
for want of novelty. Loafer I ri»m eo. 
debater. 22 Oeo. N. 426, 8 Ex. < R
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Assignment for Limited Period —

Sale Thereafter.] — A person who is the 
assignee of a patented right for a limited 
period, with u right of purchase, but who at 
the expiration of such period elects not to 
purchase, ami reassigns the patent, cannot 
thereafter sell the patented article, though 
made during the time he was assignee, his 
right to make and sell being restricted to such 
limited period ; and under the powers con
ferred on the Court by s. ill of the Patent 
Act, II. S. C. c. til, an injunction may oe 
Issued restraining such sale. Harnett v. 
W art man. 21 Occ. X. 527, 2 O. L. It. 292.

Claim—Patentability.] — The application 
of well-known things to a new analogous use 
is not properly the subject ot a patent. The 
defendants employed a solution of hydro
chloric acid to remove from pickled eggs the 
deposit of carbonate of lime that forms upon 
ihem while being preserved in a pickle of 
lime-water. From the known properties of 
the acid and its use for analogous purposes it 
was to be expectf*d that it would accomplish 
the purpose in which it was put. The pur
pose was new, and the defendants wen the 
lirst to use the process and to discover that 
it could be practised safely and with advan
tage in the business of preserving and market
ing eggs, but there was nothing in the mode 
of employing such solution demanding the 
exercise of the inventive faculties : t— Held, 
that there was no invention, and that a patent 
for the process could not be sustained. Held- 
rum V. 21 Occ. X. 541), 7 Ex. II.
198.

Combination — Novelty—Infringement.] 
The judgment of the Supreme Court of 

Itritisli Columbia, 7 R. C. R. 197, holding that 
the plaintiff’s patent for a mechanical com
bination was infringed by the defendant, was 
affirmed on appeal. Federation Brand Salmon 
Vanning Vo. v. Short, 31 8. C. R. 378.

Combination — ’Novelty—Infringement.] 
—A patent for a mechanical combination is 
not infringed unless the combination is taken 
in essence and in substance. Jones v. Val- 
braith, 9 R. C. R. 521.

Conflicting Applications — Arbitration 
—Appointment of Arbitrators—Prohibition.] 
—When there are more than two conflicting 
applications for any patent, and one of the 
applicants has intimated to the commissioner 
or the deputy commissioner or person ap
pealed to perform the duty of that officer, 
hut he will not unite with the other appli

cants in appointing arbitrators, the appoint
ment may be made by that official without 
notice to or consultation of the wishes of the 
other applicants ; and he has the absolute 
right to decide, without possibility of his deci
sion being reviewed by prohibition or Injunc
tion, whether the conditions exist in which lie 
should proceed to exercise the power of ap
pointment. Fuller v. Aylcn, 24 Occ. N. 322, 
8 0. L It. 70, 4 O. W. It. 97.

Construction of Articles Previous to 
Patent—Right to Sell after Patent—Consent 
of Inventor.]—The defendants bought from 
the plaintiffs n punching bag. which lmd on it 
the words “ Pat. applied for," and, before the 
issue of the patent, manufactured and adver
tised for sale a number of similar bags in spite 
of the plaintiffs’ remonstrances ; and, after 
patent obtained by the plaintiffs, nevertheless

continued to sell the bags which they had 
manufactured : — Held, that the defendants 
were entitled to do so under s. 40 of the 
l’ateut Act, R. 8. ('. LSKO, c. 01; and that it 
made no difference that they hud acted with
out the consent of the inventor. Fowell v. 
Chowu, 25 U. R. 71. distinguished. Lean v. 
Huston, 8 O. R. 521, distinguished. Victor 
Spurting Goods Vo. v. Harold A. Wilson Vo., 
24 Occ. X. 211, 7 O. L. R. 570, 2 O. W. R. 
405, 3 O. W. R. 400.

Dispute as to True Inventor — Joint 
invention of plaintiff and defendant Declara
tion—Trust- Assignment for use in master’s 
business. Piper v. Piper, 3 O. XV. R. 451.

Expiry of Foreign Patent--British Pa
tent.]—By the true construction of s. 8 of the 
Canadian Patent Act, R. S. C. c. 01, as 
amended by 55 & 50 V. c. 24, s. 1, a Canadian 
patent expires as soon as any foreign patent 
for the same invention existing at any time 
during the continuance of the Canadian patent 
expires. A British patent is a foreign patent 
within tlie meaning of the Canadian Patent 
Act. Judgment in 31 8. C. R. reversed, and 
that in 2U Occ. X. 274, 0 Ex. ('. R. 357, re
stored. Dominion Vott< n Mills Vo. v. General 
Engineering Vo. of Ontario. [1902] A. C. 570.

Importation and Non-manufacture
Patent Act. s. 37.]—A patentee is not ill 
default for not manufacturing liis invention, 
unless or until there is some demand for it 
with which lie has failed to comply, or unless 
some person has desired to use or obtain 
it and has been unable to do so at a reason
able price ; and where the invention is a pro
cess «>111\. the patentee iafiea i it-- statute 
and the condition of his patent by being ready 
to allow the process to be used by anyone 
for a reasonable sum. Anderson Tire Co. of 
Toronto v. American Dunlop Tire Co., 5 Ex. 
C. R. 100, referred to. 2. The effect of s. 
31 of tlie Patent Act is to make the patent 
void only as to the interest of the person 
importing or causing to be imported the arti
cle made according to the process patented : 
and imimrtntion by a licensee will not avoid 
the patent so far as the interest of the owner 
is concerned. 3. Semble, that the importation 
of an invention made in accordance with n 
process protected by a patent, is nil importa
tion of the invention. But, quaere, whether 
the provision of s. 37 of the Patent Act, 
requiring the manufacture in Canada of the 
invention patented, after the expiry of two 
years from the date of the patent, applied 
to the case of a patent for an art or process. 
Humbly v. Albright, 22 Occ. X. 201, 7 Ex. 
C. R. 303.

Infringement -Action for — Motion to 
stay—Proposal to proceed in Exchequer Court 
to avoid patent. Parramore v. Boston Mfg. 
Vu. 4 O. L. R. 027. 1 O. W. R. 043. 710.

Infringement- -Assignrr. and Assignor— 
Estoppel—Fair Construction.] — Where the 
original owner of it patent had assigned tht 
same, and was subsequently proceeded against 
by the assignee for the infringement of the pa
tent so assigned, tlie former was held to be 
estopped from denying the validity of the 
patent, but, inasmuch ns lie was in no worse 
position than any independent member of the 
public who admitted the validity of the pa
tent, he was allowed to shew that on a fair 
construction of the patent he had not in-
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iringed. Indiana Manufacturing t'o. v. Smith, 
-4 Ore. N. 387.

Infringement Foreign patent—Applica
tion for Canadian patent — Time — Evidence. 
Milner v. Kay, JO. W. E. 1SN».

Infringement -Aaaignn anil Assignor- 
Estoppel—Construi tion.]—Where the original 
owner of a patent had assigned it, and was 
Htilwetjueutly protveded against by the assignee 
lor infringement thereof, the assignor was 
held to be estopped from denying the validity 
thereof ; but, inasmuch as he was in no worse 
position than any independent person who 
admitted the validity of the patent, he was 
allowed to shew that, on a fair construction 
of the patent, he had not infringed. Indionu 
Manufacturing Vo. v. Smith, 24 Occ. X. 387.
» Ex C. K. 154.

Infringement — Improvementt in Car 
Wheel»-Combination—l-tility.)— The plain
tiffs were owners of Canadian letters patent 
numbered 03,308 for improved abrading shoes 
tor truing up car wheels. The improvement i 
consisted in the use of an abrading shoe in 
which there were a number of pockets fill «<1 
with abrading material. Between the pock 
ets were spaces or cavities to receive the ma
terial worn from the wheel, the spaces having 
openings in them to facilitate tue discharge 
of such material. Prior to the alleged inven- ! 
tion abrading shoes had been used in which I 
there were similar pockets tilled with abrading 
material ; and other shoes had been usisl 
in which there were similar spaces or cavi
ties. 1 he plaintiffs' abrading shoe, however, 
«vas the first in which these two features were j 
combined, or used together :—Held, that there ! 
was invention in the idea or conception of | 
combining these two features for the purpose 
of truing up ear wheels. 2. That the in
vention was useful. Vriffin \. Toronto It. II'.
t'o., 7 Ex. C. It. 411.

infringement Lantern (/lobe—Want of I 
Kliment of Inventiveness.]—In uu action for j 
infringement of letters patent for improve-. ! 
meats in lanterns, one feature only of the 
lantern, the globe of which could be lifted ver- : 
tically for the purpose of lighting the lamps, 
came in question : and -is to that, one issue j 
was whether or not in tie idea or conception ! 
that if the bail of the lantern was made of ! 
the right length to drop under the guard or j 
plate of the globe, the bail would hold up 
the globe while the lantern was being lit. or 
in the working out of that idea or concep
tion, there was invention to sustain a [Mitent: 
—Held, that there mbs no invention to con- ! 
stitute a valid patent. Kemp v. Vhown, 22 I 
Occ. N. 8S», 7 Ex. C. B. 306.

Infringement Metal Weather Stripe — 
Prior American Patent—Karrore Construe- 
tion. I—The defendants had manufactured a 
form of metallic weather strip in Panada very 
much nearer to that shewn and descrilied 
in an American patent to a date prior to ’ 
the Canadian [latent owned by the plaintiffs 
than it was to any of the forms shewn and ! 
described in the plaintiffs’ patent :—Held, 
that if the plaintiffs' patent was good, it ! 
was good only for I lie particular forms of 
weather strips shewn and described therein : 
and that upon the facts proved the defendants 
had not infringed. Chamberlin Metal Weather 
Strip Co. of Detroit \. Peace, 25 Occ. XT. 
144. 0 Ex. C. R. 3M>.

Infringement Novelty 
v. McAllister. 1 O. W. It. 
148.

— Onus. /,«iff
455, 2 O. W. It

Infringement -Partiee to Action - tin 
vice oat of tlic Jurisdiction Domicil.] 
To un action by the holder of a patent <>r 
invention against persons resident within 
the jurisdiction for an injunction against in 
fringemeui of the patent and damages, other 
persons not within the jurisdiction, who nmk. 
and sell to the defendants the goods which 
are the subject of the plaintiffs complaint 
under another patent which the plaintiff «1- 
leges to be null and void, ar- neither necee 
sarv nor proper parties, and service upon 
them of an amended statement of claim ask 
Ing for damages and an injunction against 
them and for a declaration that their patent 
is null and void, will be set aside with costs. 
The statement of claim did not allege that 
the non-resident parties had done anything 
as to which an injunction could b- "asked 
against them in Manitoba, and upon its a I 
legations the only relief the plaintiffs could 
possibly claim against them would lie a «b- 
duration that their patent was null and void, 
thus raisiug two distinct and separate causes 
of action, one against the parties within the 
jurisdiction and the other against the non
resident parties, both of which issues should 
not be tried in one actiou. I’ncler the l'ateut 
Act, R. S. (’. c. 31, as amended b.v 53 V. c. 
13, the Court has no jurisdiction to impeach 
a patent held by a person whose domicil is 
in another province, but could only, on the 
application of a defendant sued in this pro
vince for an infringement of such a patent, 
declare it to be void as against him, leaving 
it primA facie valid ns against everyone else. 
Mate v. Massey-II arris Co., 23 Occ. N. 2»>. 
14 Man. !.. 1. 252.

Interpretation of Letters Patent
Infringement—Combination of Cld Elements.] 
—The rules of interpretation to be applied 
to a patent, which is a contract lie tween the 
< ioverumenl or the public and the patentee 
are those which are applied to all other run 
tracts. The intention of the parties must bv 
found in the contract itself, end the iuterpre 
tution of its several clauses is a question of 
law which is left to the Court. In case of 
doubt, the contract is Interpreted against him 
Who has stipulated, ia,, the patentee. 2. 
In a patent for a combination of old ele
ments. the subject-matter of the patent is 
the combination itself taken as a whole, which 
OUMBOt lie infringed unless the whole «m 
lunation be used, without omitting any ele
ment which the inventor himself considered 
material. 3. In the present case, the hinge 
joint was a material part of a patent for a 
hose coupler, and 'as this was not used by the 
respondent, there was no infringement. Judg
ment in Ü. It. 18 8. C. 44. reversed. Cam 
v. Consolidated (Jar IIeating Co.. Q. It. H 
K. R. It 13.

License lIterations and Improvements- 
Itights of Lkvnaee.]—The plaintiff granted 
to the defendants a license under seal to 
use a patented invention of his. being an 
automatic air brake, and to manufacture and 
••quip their rolling stock with the same. He 
complained that, though the object of his 
agreement was that his brake might be ad
vertised by its user on the defendants' road 
in the form in which he had patented it, the 
defendants were injuring his Invention by
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substituting in part a different unpatented 
mechanical device of their own, and using 
the brake as thus altered to his detriment ; 
mid contended that, if the defendant# used 
his Invention at all, they must use it in 
accordance with the form described in his 
patent, and ask for an injunction Held, 
Armour, O.J.O., dissenting, that, in the ab
sence of agreement to the contrary, as here, 
there is nothing to prevent a licensee from 
making such changes or alterations as he 
thinks proper in the patented invention. 
Judgment of Meredith, C.J., 2 O. L. It. 1U0, 
21 Occ. N. 466. reversed. MacLauyhlin v. 
hakr Erie and lietroit River It. H'. Co., 22 
Occ. S. 202, 8 O. L. R. 706, 1 O. W. It. 266. 
428.

License — Royalties — Assignment of 
license by licensees—Formation of «-ouipuuy 

-Contract to pay royalties — Statute of 
Frauds- -Consideration. 11 oodruff v. Eclipse 
tt/firr Furniture Co., 2 O. W. It. 85. 114. 601, 
4 O. W. U. 165.

Manufacture -Externion of Time.] — A 
patent of invention expires in two years front 
its date, or at the expiration of a lawful ex
tension thereof, if the inventor has not com
menced and continuously carried on its con
st met ion or manufacture so that any person 
desiring to use it could obtain it or cause it 
to be made. A patent is not kept alive after 
two years hove expired by the fact that the 
patentee was always ready to furnish the 
article or license the use of it to any person 
desiring to use it, if lie has not commenced 
to manufacture. Smith v. Harter, 2 Ex. C. 
It. 474, overruled on this point. The power 
of extension beyond the two years given to 
the commissioner of patents, or his deputy, 
can only be exercised once, tjua-re : Can it 
he exercised by an; acting deputy commis
sioner?— Power v. (iriffin, 23 (>cc. X. 7V, 33 
S. ('. R. 3V.

Manufacture of Patented Article—
1 Motion — Importation — Intention — 
Forfeiture — Elements — Infringement — 
\ntu-ipation.]—1. The object of the law, in 

requiring the manufacture of the patented 
article in the country where the ]>atcnt issues, 
being to protect the labour and industry of 
the country, the violation of the law, in ordei 
to incur the forfeiture of the patent, must be 
intentional and of such a character as to 
injure the national labour. The forfeiture of 
.1 patent is not incurred by an importation of 
ii trifling character, or by one made uninten
tionally. 2. A Canadian patentee is not de
prived of his rights under the Canadian patent 
by the refusal by the Vuited States patent 
office, through one of its examiners, of a 
demand by the patentee for n patent similar 
in effect to one claim of the Canadian patent, 
and Ills submission to such decision. 3. The 
proposition thqt all elements described in a 
'■oinhination patent of old elements are pre
sumed to lie essential, and that such a patent 
reuses to be protected when one of the ele- 
ments is left out In the machine of the 
alleged infringer, is not sustained bv the law 
<>f Canada. Even the Inventor's opinion flint 
V element omitted is essential may be passed 

over when a better opinion, sustained by ex
periments, tends the other way. The test of 
infringement is. whether the substance and 
essence of the invention has been taken. If 
the omissions and additions in the machine 
of the alleged infringer are not material, the

| mere fact that there are certain parts of the 
patented combination omitted and certain parts 
added, cannot prevent an infringement, where 
the substance and essence of the patented in
vention has been taken. 4. A patent cannot 
be attacked on the ground of anticipation 

; even where most of tin- «-leracuts, taken separ
ately. were known and used previously, but 
in a different method, as in the present case, 
where an entirely different steam hose coupler 
was used prior to the plaintiff's invention of 
an end-port steam coupler. Consolidated Cur 
Heating Oo. \. Conte, u. It. IS 8. C. 41.

Novelty — Patentability — Pleading —• 
Amendment—Costs.J—S., the plaintiffs’ pre
decessor in title, obtained Canadian letters 

| patent No. 20,566, for certain improvements 
in wear plates for railway ties, which, ac
cording to the specification of the patent, 
consisted in a flat body-portion, provided at 
its opposite sides with defending flat-edge 
flanges, adapted to enter the wooden body 
of the cross-ties without injuring it. the 
flanges being relatively parallel and lying in 
planes approximately at right angles to that 
of the body-portion. The inventor claimed : 
(1) a wear plate for railway lies consisting 
of a body having projecting flanges at its 
side edges : (2) the combination with a rnll- 

| way rail and supporting cross-tie of a wear- 
1 plate consisting of a body having projecting 

side flanges ; the plate being interposed be
tween the rail and tie with its flanges en 
tered into tin- tie longitudinally or parallel 
with the grain or libres of the tie. The Hub- 
stance of tlie invention was the projecting or 
defending flanges at the <-dges of the plate, 
adapted to enter the wooden body of the 
■cross-tie without injuring it. S. had also 
obtained an earlier patent, in 1882. which 
differed from the one above set out only in 
having one or more flanges or ribs placed 
under the plate for insertion into the tie. 
its object being the durability of railway ties. 
Prior to S.'s improvements, iron or steel 
lilates had been used as tie plates, and it 

: was common knowledge that the insertion of 
such a plate between an iron or steel rail 
and a wooden tie would give greater durabil
ity to the rail; that reduction of the weight 

j of the plate without loss of strength could 
lie effected by using channel iron v. angle 
iron or by having the plate made with flanges 
or ribs; and that if such flanges or ribs were 

■ sharpened they could Is- driven into the tie 
and that such flanges <ir ribs would in that 

| INfsition assist in holding the plate in place :
—-Held, that there was no invention in either 

| of the improvements for which S.’s patents 
were minted. 2. Costs were vviinheld be
cause the judgment proceeded upon a defence 
not raised in the pleadings, but in respect 
of which the defendants were allowed to 

! amend after the trial. Serein Railroad Tie 
: Plate Co. of Canada v. Hamilton Steel and 

Iron Co., 8 Ex. C. R. 381.
Prior Public User—Experiments—Dedi

cation to Publie.]—The use of au invention 
by the inventor, or by other persons under 
his direction, by way <•!' experiment, and in 
order bring the Invention t<> perfection,

I is not such a public use ns, under the statute. 
I defeats Ills right to a patent. Hut such use 
i of the invention must be experimental, and 

what is done in that way must be reasonable 
j and necessary and done in good faith for the 
I purpose of perfecting the device or testing 
1 the merits of the invention : otherwise, the
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usv ai public of the device or invention for 
u lime longer tiiau the statute prescribe#, 
will be a dedication of it to the public ; and 
when that happens the inventor cannot recall 
the gift. Vunway v. Ottawa Electric It. IV. 
Va., 8 Ex. C. K. 432.

Steadying Device in Cream Separa
tors — Improvement - Nahrotc Conatrue- 
tion. J—The invention in question consisted 
in the substitution of an improved device for 
one formerly in use as part of a machine, 
in this case a tubular cream separator:— 
Held, that the patent must Is- given a nar
row construction, and be limited to u device 
substantially iu the form described iu this 
patent and specification. Sharpie* y. NatiimU 
Manufacturing Co., 25 Occ. N. 14(1.

PATENT FOR LAND.

See Caowx — Heed.

PATHMASTER

See Way.

PAUPER.

Leave to Appeal In forma Panperis.]
—While no precise or definite rule can In
laid down as to the proof to be adduced in 
support of applications For leave to proceed 
before the Court of King’s Bench in formff 
pauperis, the Court will be more exacting in 
a case like the present, where the appellant, 
claiming a share of an estate, is appealing 
from a unanimous adverse judgment of the 
Court of Review, and is, moreover, stil' cap
able of earning a livelihood, than it would 
be in an action for an alimentary allowance, 
or for damages by a person incapacitated 
for work by an accident, and particularly 
where the judgment appealed from has been 
in favour of the party making the application. 
Boucher v. Morriaon, Q. R. 11 K. B. 12V.

Maintenance—Liabilitj of Overaecra *—
“ Expcnaea Seeeaaarily Incurred **—"Notice.] 
—The defendants declined to pay expenses 
incurred by the plaintiff in connection with 
the support and maintenance of O. and her 
infant child, paupers chargeable to tk- dis
trict, on the ground that the paupers in ques
tion had been placed with I). by the overseers, 
and that they were removed by the plaintiff 
from the house where they had been placed 
to his own house, without the know ’edge and 
consent of the overseers :—Held, assuming 
this to is* the case, and that the plaintiff had 
acted improperly in connection with the re
moval of the paupers, he was under no obliga
tion to KUpjtort them longer than lie chose to 
do: that the paupers remained charge- j 
able to the district : and that the defendants, j 
after notice from the plaintiff, must remove 
the paupers, and provide for them, or pay all 
chargea thereafter necessarily incurred for 
their support. The care of C., while i': and 1 
confined to bed. charges for medical attend
ance. and expenses of burial were all neces
sary expenses, for which the plaintiff was
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entitled to recover. Medical attendance was 
an expense necessarily incurred. i„r which 
the plaintiff was entitled to recu r, although 
he hud not actually paid tie bill, such at
tendance having been furnished at the plain
tiff's request, and on his responsibility. The 
notice given by the plaintiff to i , overseers 
to provide for (’., must In- held to apply t„ 
and include her infant child, who. to the d- 
fendants' knowledge, was living with her. 
although the child was not spevially men
tioned in the notice. Auu* v. Oviraeort o' 
the Boor for Uiatrict No. 5, 36 N. <

Relief—Expenaca lleeeaaarily hnurnd 
Proceedings to Recover—Examination - \>

; ticc—Pleading—Reduction of .1 mount. 1 In 
an action by the overseers of the |toor district 
of one county against the treasurer of an
other county, to recover expenses incurred 
in and about the removal of a pauper, pur- 

; uuaut to an order for removal, and of the 
relief, on examination, of the pauper, pre
vious to such removal, the order for removal 
was Impeached, on the ground that it did 
not shew, on its face, that the pauper was 
examined previous to such removal :—Held, 
following Rex v. Tavistock, 3 1». & It. 431. 
that this was unnecessary. The defendant, 
having had notice of the amount claimed, 
should have pleaded, If he considered tin 

! amount excessive. A statement of claim was 
good which set out the following particulars, 
viz., the application to the plaintiffs for re
lief. that the pauper had no settlement then-: 
examination of the pauper under oath : trims 
mission to the defendant of copies of the 
depositions ; neglect to remove ; the making 
of the order for removal : the nmo-nt ot 
expenses necessarily incurred : demand for 
payment, and refusal. Nevertheless, as the 
amount claimed appeared to Is- excessive, 
the order for judgment for the plaintiffs 
should be conditioned upon an undertaking 
on the part of the plaintiffs to reduce the 
amount. Cumberland Ovcratcrs of tin’ Poor 
v. McDonald, 35 N. 8. Reps. 384.

PAYMENT

Appropriation of Payments Illegal 
j Contract.]—When a debtor pays money on 

account to his creditor, and makes no appro
priation, the creditor has the right of appro 
print ion and may exercise the right up to 

, the last moment by action or otherwise; he 
! may even appropriate in satis! lion of a 

debt for which no action would lie by reason 
of the illegality of the transaction out of 
which the debt originated. Mayberry
Hunt. 34 N. B. Reps. 628.

Appropriation of Payments Mort
gage—Principal or interest- Variation. !'>'«■ 
eon v. Webb. 2 0. W. R. 110.

Payment into Court -Condition of Pay
ment out—Counterclaim — Con ta—Trial 
Practice.]—In an action for the price o' 
land under an agreement for sale, or in the 
alternative for possession, the defendant nie< 
a counterclaim for specific performance, nmi 
paid into Court the amount of the purchase 
money and interest, demanding therewith n 
deed with covenants of warm- ./ of title. 
The plaintiff proceeded with his action, siw
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recovered judgment at the trial for the 
amount claimed and costa, including costs of 
the counte •claim, the decree directing him to 
give the deed demande I by the defendant 
:,s soon as the costa were paid. The verdict 
was affirmed by the Court en banc; 33 N. 
S. Heps. 3.'I4 :—Held, that, as the defendant 
had succeeded on his counterclaim, he should 
not have been ordered to pay the costs before 
receiving his deed ; and the decree was varied 
In a direction that he was entitled to his 
i|i'i‘d nt once with costs of appeal to the 
Court below and to the Supreme Court of 
Canada against the plaintiff. Parties to pay 
their own costs in Court of first instance:— 
Held, per G Wynne, J„ that the defendant 
should have all costs subsequent to the pay
ment into Court. Uarroir v. Millard, 21 Occ.
N. 255, 31 8. C. R. 106.

Recovery Back —Illegal License Fee ■— 
Municipal Corporations—Hp-laic.]—A muni
cipal corporation passed a by-law providing 
ihai (subject to certain exceptions ) no butcher 
should, without being duly licensed, sell 
any fresh meat in any part of the municipal
ity. 'I he fee was fixed at $10, and the by-law 
provided teat a penalty of not exceeding $50 
might be im,vised upon summary prosecution. 
The plaint iff. after some demur, took out 
licenses for two years, but in the third year 
refused to du so, and upon appeal by him 
from his summary conviction for a breach 
of the by-law, the by-law was held to be in
valid, and the conviction was quashed :—Held, 
m an action brought by him to recover hack 
the fees paid by him, and by other butchers 
whose rights had been assigned to him, 
that the fees having been paid under a claim 
of right, without fraud or imjmsition, and 
without actual interference with the business 
of thr botchers, >r compulsion exercised upon 
them, could not be recovered back. Cuslien 
v. City of Hamilton, 22 Occ. N. 282, 4 O. 
L. R. 265, 1 O. W. R. 441.
See Bankruptcy and Insolvency—Banks 

and Banking — Bills of Exchange 
and Promissory Notes—Company — 
Bxn toss imi Anndiistbaroes On r 
—insurance—Limitation of actions 
—Mortgage — Pleading — Sale of 
Goods — Ship—Stay of Proceedings 
—Writ of Summons.

PAYMENT INTO COURT.
Pleading — Defence of Payment in — 

Money Paid in for Another Purpose.] — 
Where un order for summary judgment in 
favour ‘of the plaintiff is set aside upon pay
ment into Court by the defendant of a speci
fied amount as part security for the plaintiff’s 
claim, the defendant cannot make the money 
available for the purpose of n plea of pay
ment in. in satisfaction of the plaintiff’s 
claim. Mendels v. (libsou. 7 <). L. It. 611, 
- u W. U. 857, 3 O. W. It. 551, 4 O. W. 
It. 330, 5 (). W. It. 233.

Pleading - Defence of Tender and Pay
ment in— Motion liy Plaintiff for Payment out

Security for Costs—Motion to Rescind Or
der after Compliance tcith.]—The plaintiffs, 
resident in the United States, in compliance 
with an order for security for costs, paid $200 
into Court The defendants in their dee 
fence set up tender before action and paid 

r>— 41

into Court $180.52, in full of plaintiffs' claim 
of $353.80 and costs. On an application 
by the plaintiffs for an order either for pay
ment out of the money paid in by the de
fendants or for an order rescinding the order 
for security for costs and repayment of the 
$20" paid in by the plaintiff's :—Held, follow
ing Griffiths v. School Board of Ystrady- 
fodwg, 24 lj. B. 1». 3l>7, that if the plaintiff's 
elected to take out the money paid in with 
the plea of tenders, they must take it out iu 
full of their claim, and the defendants would 
be entitled to their costs-:—Held, also, that 
the order for security for costs having been 
regularly issued aud acted on, it was too late 
to set it aside ; and the motion was dismissed. 
American Aristotypi Co. v. Fokins, 24 Occ. 
X. 133, 7 U. L. It. 127, 3 O. W. It. 256, 306. 
Sec Appeal—Bills of Exchange and Pro

missory Notes—Dismissal of Action 
—Insurance—Lunatic — Railway — 
Ship—Vendor and Purchaser—Will.

PAYMENT OUT OF COURT.
Dismissal of Action Money Paid in 

with Defence.] — The defendant lias a right, 
after a judgment dismissing in totu the action 
against him. to withdraw the amount de
posited by him in the course of the action, 
and not withdrawn by the plaintiff. Amiot v. 
Marsan dit Lapicrre, 6 ( j. P. R. 461.

Money Paid In as Security for Costs 
of Appeal —Surplus — Execution Creditor 
—Stop Order—Agreement with Solicitors.] 
—The defendants, having in the hands of 
the sheriff an unsatisfied execution against 
the plaintiff for the costs of the action, and 

; having obtained a stop order against the sum 
of $260 paid into Court by the plaintiff as 
security for the costs of an appeal to the 
Court of Appeal, which had been dismissed 
with costs, were held entitled to pay met* i 
of the surplus of the $200, after satisfying 
their costs of appeal, to be applied on their 

; costs of tue action, an agreement alleged 
by the plaintiff between him and his solici
tors, that tin- surplus should belong to them 

, to he applied upon their costs, not having 
\ been satisfactorily established. Frans v. 

Town of Huntsville, 24 Occ. N. 207, 7 O. L. 
It. 540, 3 O. W. It. 423.
See Appeal—Costs—Dismissal of Action 

—Will.

PEACE OFFICER.
' See Contempt of Court—Notice of Ac-

PEDDLERS.
Sec Municipal Corporations.

PENALTY.
Action for—Deposit—Order JVwrkî Pro 

j Tunc—Terms.]—Where a plaintiff has neg
lected to make the deposit of $10 required in
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order iu bring « nuit for e penalty under art. 
793. C. M against a municipal corporation 
within the limita of whose territory he does 
not reside, the Court, after tout «-slat ion and 
hearing on the merits, will permit the plaintiff 
to make Much de|iosit, U|K»n the terms of 
hi* paying the costs of the motion to obtain 
■u<li |M*rmiaslou, and the defendant will be 
r.t liberty to plead de novo after notice that 
the deposit has heeu made. Patterson v. 
Corporation of .Vrlion, 4 Q. P. R. 21).

Actio» — Son-rgeist ration of Declaration 
—Agent of Inaura nee Company — Begin tra 
lion on Day of Service of Writ—Institution 
of Actio#.J—The institution of an action 
dates from the service of the writ, and not 
from the issue of the writ, and hence, in a 
qui tarn action against the agent of an in- ; 
mu ranee company to recover a iienalty for fail
ure to register the declaration required by 
art. 4754, It. 8. Q., a certificate shewing that I 
the declaration had not been registered within I 
■1st) days ■ or up to the dat< of issue ol 
writ, is insufficient to establish default, 
where it appears that the writ was not served 
until four days after its issue and that the 
declaration was duly made and registered on 1 
the day of such service. If the writ was 
served before registration, the I urden of prov
ing that fact was on the plaintiff, which 
proof he had not c ade. Inylis v. Aitken, Q
R. 23 8. C. WH

Actio» — Potties—Association—Croira.] 
—A suit under s. 12 of «2 V. c. ‘JO (Q>, 
which makes liable to a penalty of not more i 
than $10 every person who, without a license , 
of the barbers' association of the province 
oi Qushsi shaves or ti la the board or cuts 
the hair of any iierson for payment or pro
mise of |iayme»t, cannot Is- ls>gun in the 
name of the aasociation, but must be in the 
name of the Crown or of some person suing 
as well in the name of the Crown ns in his 
own name. Markers' Association of the Pro- \ 
rince of Quebec y. Plan* hnnt. Q. It. 21 8. 
<\ 201.

Aetlor. tor —Statute — Parties.]—Where . 
a specie' statute, or the Consolidated Rtat 
utes of Quebec, or the Municipal Code, au
thorises i.ny o» e to institute an action for n ; 
Iienalty In his own name, he may do so. 
although the penalty for which In- sues Is ; 
payable half to himself and half to the 
Crown. Poirier v. Boursier, 7 Q. I*. R. 10.

ACdavit -Commissioner — Form.]—The 
affidavit required for the institution of an 
action for a iienalty under the provisions of , 
tic charter <-i he dtj ,,f Montreal, may be 
made la-fore a commissioner of the Superior 
Court, as well as la-fore a just its- of the 
peace. 2. The defendant suffers no prejudice 
in fact if the affidavit of the sureties in not in 
the first person. I.apoint, v. Berthianme. ti
Q. P R. 217.

Commissioner of Schools — Contract 
with Corporation.] —The defendant, n com
missioner of schools for hir parish, had un
dertaken to warm the school of bin precinct, 
iu consideration of $10 a year Held, that 
this trivisl contract was not a violation of 
the spirit of the law, and therefore an action 
for a penalty brought against him should 
he dismissed. Confia v. Lachance, Q. R. 19
S. C. 144. 1
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Compounding Action for -/'romworv 

Bote for Costs—Faillir, of Consideration.]— 
The plaintiffs instituted mi action qui tam 
fo h penalty, and. further, asking f„r the 
confiscation of certain pictures. lb a|Wl 
lodged n fiat for a writ in an action to 
recover damages. The penal action was sub
sequently discontinued, and the plaintiff r*- 
cefved from the defendant two promis-wi 
notes, iu the consideration of which the hi»!, 
of the action qui tam wen- included. I 
mi action on the promissory not eh. Ilobi. 
that the discontinua me or suspension or mm- 
|m.milling of a popular or qui tnui action, 
without the consent of the Crown or „f the 
Court, is prohibited by law, and sum i i m 
lilt ion applies from the amount <,f th, ow 
a nee of the writ in such a< lion. Th, fa r 
that the plaintiff prayed for the couiiwatiou 
of the pictures, iu addition to « condemnation 
for |N-ualties in favour of the Crown nnu 
himself, did not make it less impossible for 
him to discontinue or compound the action 
so far as the recovery of penalties Shareuh!" 
with the Crown was concerned. 3. '. pro
missory note given by the defendant it s.-itl. 
ment of such action is null and void, but 
where the settlement of the ja-nal a lion 
formed only part of the consideration, and 
the settlement of the damages claimed by 
the plaintiff in the other action was the 
consideration for the rest of the amount, 
the note was held good ho far as regarded the 
settlement of damages. Loans v. IIssue, ti, 
R. 1» 8. C. 275.

Informer liigl t to Sur -Compaiiy 
“ Limited ”]—Any person has a right to 
1-rlhg an action to recover the iienalty pro
vided by s. 79 of R. S. « ’. c. 11!». tor neglect- 
ing to have the word “ limited " printed after 
the name of the company on the outside 
of the company’s office. Lamalwc v. Elect™ 
Printing Co.t 4 Q. P. R. 2fit!.

Municipal Corporation I-lion by /
former — Crown— Writ of Suinnions \ ca «• 
sary Averments.]—A person of full age who 
brings against a municipal corporation an ac
tion to recover the penalty provided by art. Tlti 
of the Municipal Code, suing in his own mime, 
must state in the writ of summons that he is 
suing for the Crown, to whom the penalty 
belongs ; he must claim the jienalty. not for 
whomsoever has a rlgh 
Crown hv name. Duval v. Corporation oI 
St. Alexandre, Q. R. 24 ». C. 271.

Municipal Corporation Right < ‘ >- 
tion Against—Resident of 1 /iiniripality. — 
By virtue of s. 335 of 54 V. o. 86, a statute 
incorporating the town of Iirummondvill . any 
adult jierson n-siding In the said town may 
begin in his own name a penal action such 
as is mentioned in s. 330 of that Act, orsuen 
an action as is authorised by s. 4S.ru, 9. S. 
Q„ and art. 1040, C. M. Poirier v. < *"**0M- 
Q. R. 21 8. C. 407.

Non-regiatratiou of Partnership —
Foreign Partners—Factor— Firm A a me. |—in 
an action for a penalty brought against - 
doing business ns C. « Son, for failure t 
register his business ns required by law. 
proved that C. wns not carrying on business 
alone, but wns in partnership with anotoe 
person, and that both partners resided in a 
foreign country :—Held, that laws 
penalties cannot be extended beyond tn 
clear provisions, and that the court can
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, tel I !" «cw........ £ the plaintiff’s allegation,
viz , that the defendant was carrying on busi
ness alone under a certain firm name, so as to 
include the ease of the defendant doing busi
ness with n not he. person under such uame 
without legal registration. 2. The law re
quiring registration of partnerships does not 
apply to the case where a business is carried 
oil by a factor in the Province of Quebec in 
behalf of persons none of whom are domi
ciled or resident in the province of Quebec. 
Itidgcway v. Collier, Q. it. 21 8. V. 4721.

N' va Scotia Towns Incorporation Act
— Tam Action — It if/ht of Informer to 
Bring—Stay—Statute of Limitations—Inter
pretation Act.]—A qui tarn action for the re
covery of the penalties prescribed by the 
Towns Incorporation Act, it. 8. N. S. e. 71. 
in the case of a iarson who acts as mayor 
after becoming disqualified. Section 56, s.-s.

of the Act prescribes the penalty, namely, 
$20 for each time he =u acts. Section 2218 
provides that " all actions and prosecutions 
for penalties for breach of any of the provi
sions of this chapter may, when not otherwise 
therein provided, be prosecuted by the town 
or any officer thereof, or any person who 
prosecutes therefor, and shall be begun by in
formation laid before the stipendiary magis
trate of the town.” Section 2218, s.-s. 2, gives 
the stipendiary magistrate jurisdiction to en
force such penalties, and s.-s. 3 makes the 
Summary Convictions Act applicable. Section 
242 states that all penalties collected shall form 
part of the revenue of the town. The plaintiff 
claim- d the right to bring the action as a 
common informer under s. 221, s.-s. 45, of the 
Interpretation Act, It. S. N. S. c. 1. The 
defendant took out a summons to stay the 
action :—Held, that the action must be stayed. 
The penalty is not given to a person aggrieved. 
Hut for the provisions in the Interpretation i 
Act, the Crown alone could sue thereunder : 
ltradlaugh v. Clark, 8 App. Cas. 354. Hut ! 
the Interpretation Act docs not allow the 
action to lie maintained. Another mode of 
enforcing the penalty is provided in the Towns 
Incoriioration Act, and if that does not apply, 
the penalty can be recovered under the Sum
mary Convictions Act. McDonald v. Itobcrt- 
*« n. 22 Oec. N. 430.

Ontario Election -*ct — Bribery — lie- : 
co very of Penalty by Act ion. I-—The effect of 
tin- amendment of s. 150 12) of It. S. O. 1807 
c. 0. made by 63 V. e. 4 (O.), by which per
sons committing various forms of bribery 
enumerated in the section (a to e inclusive) 
become on conviction liable to a fine of $200 
and imprisonment, is to take the penalties iin- 
Isise-1 by the amended clause out of the eate- 
t»n of tims,« which may be recovered by 
action under s. 105. Only one proceeding is 
contemplated by the amended section, and 
that is one in which both the penalty may be 
recovered and the imprisonment imposed. 
Hoth must follow on the conviction in one 
and the same proceeding taken to enforce 
them. Imprisonment cannot Ik* adjudged in 
au action under s. 195, which intends a pro
ceeding by action to recover the money penalty 
only. Judgment of Boyd, f\, which followed : 
that of Britton J„ in Carey v. Smith, 5 O. 1 
!.. It. 20!*. 2 O. W. It. 16, in dismissing the 
action, varied; and the action held maintain
able under a. 195 only for penalties imposed 
by as. 162, 163, 165. 106. 168. Asseltine v. 
shibley, !» O. I,. R. 327, 5 O. W. R. 109.

Ontario Election Act — Bribery—Ite- 
cori ry by A' lion -Agent at Poll—Certificate
— Segleet to Tak< Oath — Reduction of 
Penalty]—An action will not lie under s. 195 
"i the Ontario Election Act, B. 8. < ». ls:*7 c, 
U, for the pecuniary penalty for the offence of 
bribery prescribed by s. 15!*, s.-s. 2, as amend
ed by 63 V. c. t. s, 21, until after conviction. 
The defendant was found guilty of bribery, 
on the evidence, und the claim for a penalty 
was dismissed without costs. The defendant 
was found guilty of bribery, on the evidence, 
and the claim for a penalty was dismissed 
without costs. The defendant was held liable 
to u penalty of $4UO under s. 94, s.-s. 5, of 
the Act, for voting at a polling place where 
he was acting as an agent of a candidate, 
under a certificate of the returning officer, 
without having taken the oath of qualification, 
but the penalty was reduced to $40, as in 
the preceding case. Carey v. Smith, 23 Occ. 
X. 94. ô O. L. It. 209, 2 O. W. R. 16.

Ontario Election Act—Voting without 
Right—Agent at Poll—Reduction <if Penalty. 1
— The defendant applied for and obtained 
registration as a city voter, not knowing that 
his un mo was still on the voters’ list for the 
township in which he had formerly resided. 
Afterwards he agreed to act as agent at the 
poll for one of the candidates for the electoral 
district in which the township was situated, 
at a polling place other than that for the sub
division in which he had formerly resided, 
and received from the returning officer a certi
ficate entitling him to vote at the place where 
he was to be stationed. He acted os agent
there, took the oath of secrecy, and voted 
there. No other oath than that of secrecy 
was administered or tendered or discussed. 
He was not aware that a non-resident could 
uol vote :—Held, that the defendant was not 
liable to the penalty imposed by h. 168 of the 
Ontario Election Act, It. S. (). 1897 c. 9, for 
voting knowing that he had no right to vote.

South Billing County of Perth, 2 Ont. Elec. 
Cas. 30, followed. 2. That the defendant was 
not liable v> i ii-‘ penalty imposed by a. 181 of 
the Act for wilfully voting without having 
at the time all the qualifications required In
law. “Wilfully voting " as in this section 
and applying it to the facts of the case, ws 
practically the same as voting knowing that 
he had no right to tote. 3. That the defend
ant was liable to the penalty of $400 imiiosed 
by s. 9, s.-s. 5, of the Act, for not having 
taken the oath of qualification required to be 
taken by agents voting under certificate; hut, 
as the defendant was uot asked to take the 
oath, the deputy returning officer not having 
been aware that it was necessary, and the 
plaintiff himself was present when the de
fendant voted, and did not object, 'the provi
sions of 11. S. O. 1897 c. 108 should be ap
plied, and the penalty reduced to $40. Smith 
v. Carey, 23 Occ. X. 93, 5 O. !.. R. 203, 2 O. 
W. It. 13.

Ontario Election Act -Disqualified Per- 
non Voting at Election—Postmaster in City— 
Sub-postmaster—Post Office Act—Liability to 
Penalty.] — Held, a sub-i>ostinnster having 
charge of a branch office in n city or town 
is a “ postmaster ” within the meaning of the
Ontario Election Act, and liable to the 
penalty imposed by that Act for voting at an 
election for members of the Legislative 
Assembly. Lam itter v. Shaw, 6 O. W. R. 
316. 10 O. L. R. 604.



1287 PEREMPTION. 1288
8ee < "ompany—Criminal Uw—Discovery 

—Justice or tue Peace—Liquor Act or 
Un tamo — Municipal < orpobations - Re- 
\ en UK—Trade Union—Vendor and Pvh-

PENSION.

Set Appeal—< 'osre— Receiver—Trial.

PEREMPTION.

Minn two year* before, if the (tat, anit-armt 
ou the document itself stuti-K ih, *
R089 v. Phibt, 5 g. P. R. 264.

Demand of — /*« remption of hr man a - 
Lnctul Proceeding—Stay. J—A demand of 
eruption is itself a proceeding suscepiib'. ,f 
peremption. 8ueh » demaud arrest-. the i - 
ceediugs nml hinders the peremption ii.'m 
running until the decision upon Hn« |, demand 
A motion to declare perempted the .l.ninn.l 
péremption is a useful proceeding whi.h 
covers the peremption. If rid v. I/.- , ,, ,
1» 8. C. 428, 4 Q. Ie. R. 15tl.

Action in Warranty—Intervention.]— j 
Even if a principal plaintiff, in an action 
where there is an intervention and a demand 

h wûranty, would U. entitled to have any 
part of the instance perempted, such as the 
intervention. In* cannot obtain such peremp
tion on a motion whereby he simply asks 
that the present instance lie declared per
empted. 2. A principal plaintiff has no in
terest in moving for the i>eremption of the 
action in warranty. 51. The service of such 
motion is a useful proceeding to interrupt 
the peremption as regards tin* intervenant, 
even if the latter van Is* considered as a de
fendant. Lonsdale v. Le gage, 3 g. 1‘. R. 3tV4.

Action United with Another.)—A mo
tion for jiervmption cannot Im* granted in a 
case which has been united with another for 
t|»e purpose of proof, when the hitter is still 
pending, ('ordinal v. Rrodeur, 4 (j. l\ R. 171.

Appeal I seful Proceeding.]—An appeal 
from a judgment declaring a cause perempted. 
and the judgment allowing such appeal, are 
useful proceedings stopping the peremption. 
Wright v. Canadian Pacifie If. IV. Co.. 4 O. 
I'. It. 162.

Applicant Defendant who has not Ap- 
lieured—Attorney.] — A defendant who has 
not appeared in a suit, either personally or by 
attorney, has no right to move for peremption 
through an attorney who is a stranger to tin* 
record. Dumoulin v. Lapointe. 7 g. 1*. R. 
160.

Application for Rule to Return 
Property Guardian.]— Peremption applies 
to all proceedings whose object is the settle
ment of matters in controversy by a judg
ment. and therefore, can be invoked with re
gard to a rule nisi taken out against a 
guardian who has failed to produit* goods 
seized and placed in his charge, Dupont v. 
I.acottc, Q. R. 26 8. (’. 38.

Certificate of State of Cause -Con
tradicting.]—A certificate shewing the last 
step taken in the cause, signed by the pro- 
thonotary, is an authentic document, which 
can only be contradicted by inscription en 
faux. Donnelly v. Itafter, 6 Q. P. R. «2.

Commencement of Period. |—The time 
required for the peremption of a suit after 
the issues arc joined does not liegin to run 
until three days have elapsed after Issue 
joined. Costclli v. Lumkin, 4 (j. P. R. 32.

Date of Last Filing--//oir Determined.] 
—A motion for peremption will not Is* granted 
although the procedure book states that the 
filing of the last document took place more

Erroneous Certificate. | -The Cour: v. ,,
not declare a suit perempted upon the faith 
of a certificate which is evidently erroneous 
even when it forms part of th re<,-ru 
Leguerrier v. City of Montreal, g. I*.

Interruption — Assign \otkc.)
An assignment of property mad by the piniu- 
ttff after the commencement of an action, 
and the sale of the plaintiff's nss.-ts b.v the 
curator to the assignment, do not mterrui-i 
peremption, especially if notice had nm |„,i, 
given to the parties to the action. I hi jour 
Harvey, ti g. P. R. Hu.

Interruption — Certifient. of Utat■ oj 
Cange.]—The fact that tin* certificate of last 
proceeding was not tiled at the time of the 
service of the notice of motion for peremption, 
does not give to tin* proceedings taken In h- 
plaintiff between the service of tin- notice ui 
motion and the filing of the certificate, the 
effect of interrupting iieremption. Itru .< : 
Dupcrrault, ti Q, P. R.

Interruption -Inscription Defect in 
The filing with the clerk of the Court ot an 
inscription for trial of a cause upon the 
merits, is a useful proceeding which interrupts 
prescription, and that is so even where die 
party filing the inscription does imi at the 
same time file the pleadings upon which i>'ue 
has been joined, for the use of tIn- trial Judge. 
Martin v. Gosselin, ti g. P. R. 1 hi.

Interruption — \cgotintions for bail
ment—Change o} State of Party l\ notchdge,

. of Attorney ad Litem—Sotiri Interdiction.]
I —In order that negotiations for « friendly 
j settlement may have the effect of preventing 

the action being dismissed on pf*remption 
! ('."instance, they must Ih* put in writing, as, 

for example, by letters from the party seeking 
such settlement. A change in the state of a 

I party, unknown to her attorney ad litem, will 
1 prevent peremption, even although no notice 

was given of such change of state. In this 
i case the attorney ad litem, filing his own 

affidavit that lie did not know of the change 
- of state (a party Incoming interdict) when 
I the notice of motion for peremption "'** 

serv(*d, was absolved from giving notice to the 
opposite party : and the tiling of the service 
of interdiction obliges the (.'ourt to take judi
cial notice of it and justifies a declaration that 
the action is not permpted. Gurnard v. 
Poitras, Q. R. 27 8. 4).

Interruption — Uteful proceeding - - 
I lion to Amend — Prescription — Pleading 
\ Exception—Litigious Right a.]—A motion to 

airvnd the declaration is n useful proceeding, 
j :.nd interrupts |H*n*mption. L\ The respon- 
1 dents sued the appellant and one < . L„ ,ne
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latter as carrying ou bus!new in the firm 
name of 1«. & Co.'* up^ti a promissory 
note. Process iu tile action s us served on 
tin day before the day of the expiry of the 
period for prescription. C. L. by his defence 
submitted that the action as against him 
should !>•■ dismissed, alleging that his wife, 
and not himself, carried on business under 
tiie name of “V. L. & Co.” After this plea, 
the respondents desisted as against C. L., and 
obtained leave to amend the declaration by 
alleging that the note was signed by C. L.'s 
wife, carrying on business under the name 
of "('. !.. A; Co..” hut she was not added ns 
a defendant :—Held, that, iu these circum
stances, the amendment related hack to the 
date of the commencement of the action, and 
that it was not prescribed. 3. An exception 
of litigious rights cannot be set up in answer 
to an action for a claim included in a general 
sale of all property and claims, even when the 
claim in question is in its nature litigious. 
Brassard v. People's Hank, (J. R. 13 K. B. 
148.

Interruption— Useful Proceeding — Pre- 
mutur> Demand of Pen motion—('axis—.Ycir 
Demand. J — A useful proceeding which 
may prevent or cover peremption must be a 
proceeding taken iu order to promote the suc
cess on tiie merits of the claim of a party to 
the suspended cause. 3. A premature demand 
for peremption is not a useful proceeding to a 
party to the cause to advance his rights, and 
therefore it has not the effect of preventing 
or -iivering peremption. 3. A party who 
makes a demand for peremption, which is 
dismissed ns premature, is not obliged to pay 
the costs incurred by his opponeu. niton such 
mution before making a new motion for per
emption. Clifford v. Beauport Brewery Co., 
1 (j. I*. It. 29», 324.

Interruption—Useful Proceeding — Mo- 
tio" to Withdraw Deposit,] — A motion to 
withdraw a deposit made with a plea is not 
n useful proceeding susceptible of preventing 
peremption. Prime an y. Richard, <i t). V. It. 
4<1.

Interruption—VtcfuI Proceeding—With
drawal of Attorney—Petition to Proceed in 
Formé Pauperis.] — The withdrawal of an 
attorney, not authorized by n Judge. Is in
valid. and a proceeding made by an attorney 
substituted without such mthorizntlbn. is not 
a useful piweediug having the effect of in
terrupting peremption:—Qua-ve. Is a petition 
for leave to continue proceedings in formft 
pauperis, a useful proceeding? (Hngras v. 
Syndics of Parish of St. Antoine de 
Fungueiiil. Q. V. R. 300.

Interruption -Useful Proceeding — Sub
stitution of Solicitors.]—The substitution of 
solicitors, by adding to the (inn name the 
name of a junior member who lias recently 
joined the firm, is a useful proceeding to in
terrupt peremption. Standard Trust Co. v. 
South Shore It. IV. Co., 7 Q. P. R. 113.

Interruption -Useful Proceeding — Bub- 
pwna — Examination of Officer of Corpora
tion.]-—A subpoena served on the mayor of a 
municipal corporation in an action iu which 
tiie municipality is a party defendant, re
quiring him to appear and give evidence in the 
ease before it had been set down for hearing, 
was held a useful proceeding to interrupt

Iieremption, the administration of preliminary 
interrogatories to the mayor of a defendant 
coriioration being authorized by art. 28ti, ('. 
P. <'. The fact that the witness subpoenaed 
did not appear on tiie day appointed would 
not like away from the sub|*ena Its char
acter II. a useful proceeding. Article 280, ('. 
1*. 1 which provides that when the opposite 
1 tarty is a corporation, the president, manager, 
treasurer, or secretary thereof may be exam- 

| iued. does not by this enumeration of officers 
limit the right to examine to them only.

1 The registrar's certificate that no proceeding 
luts been taken iu the action for two years is 
only a ministerial act : this officer may shew 
whether any proceedings have in fact been 
taken or not within the time limited, hut he 
has not power to decide whether such proceed
ings are useful or not. Boas v. Town of SI. 

j Hyacinthe, (j. II. 13 K. B. 431.

Interruption after Time Expired
\dnoeates Xominatcd to Other Offices—Judi

cial \otici — Defendant's Itiyhts.] — The 
Court, of its own motion, takes judicial notice 
of the nomination of advocates to offices in
compatible with the exercise of their profes
sion. 2. Differing from the prescription which 
gives to a debtor a right acquired from the 
time that the period has expired, tiie peremp
tion of a suit does not exist until it is ad- 

^ judged, and the plaintiff, up to the time of 
j the service of the demand for peremption, 

even after the period set for peremption has 
j expired, may interrupt such peremption by a 
1 usful proceeding. 3. A defendant who has 

only appeared may demand iieremption of the 
suit. 4. One of several defendants may de
mand and obtain as to himself alone the 
Iieremption of the suit. The fact that the 
defendant has censed to be represented by his 

i advocates, who had been called to duties in- 
I compatible with the exercise of their profes

sion. does not prevent the peremption from 
j running : it is for the plaintiff to signify bis 
j wisli to proceed by giving notice to the defend - 
I ant to authorize a new solicitor, (i. The fact 
! that, after six years having elapsed since the 
j last proceeding, the attorney of the plaintiffs 
j demands the record from the deputy-clerk, 

who tells lier that it is in the hands of the 
j defendant, is not an incident which arrests 
| the proceeding in such a way as to prevent 
} the peremption from taking place where the 

defendant had the record teni|>orarily and re- 
I turned it to the clerk upon the first demand.

7. A defendant who has ceased to be repre- 
1 seated by his advocates on account of their 
I nomination to positions incompatible with the 

exercise of their profession, is not obliged to 
j file an appearance, but he may himself sign 

the demend of peremption, and serve it on 
! tiie plaintiff, for the demand of peremption 

is a chief proceeding in itself, having an exist- 
i ence separate and distinct front the action. 

People's Bonk of Halifax v. Lubreque, Q. R. 
20 S. C. 203.

Motion for - Failure to File Exhibits 
with Defence.] — The fact that a defendant 

1 failed to file with his defence the exhibits 
mentioned in support thereof, is no bar to a 
motion for iieremption for want of proeeed- 

I ings during two years. Fret v. Royal Bank 
of Canada. 7 Q. P. R. 11.

Motion -Finn of Attorneys—Incapacity 
of Member.] — A motion for iieremption of 
suit, signed by the original attorneys of record, 
is not invalidated by the fact that one of the
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attorneys is now n practising advocate of the 
Ua i ut the province of Quebec. Rosa v. 
BUmtt, Û y. F. R. 47.

Motion for — Second Mol ion afin* Ter
mina turn of First.J—A motion for peremption 
which has been determined is not an obetacle 
ia mi- weg ol the presentation of a wcond 
motion for peremption, neither is it a pro
ceeding preventing peremption. Slater v. 
■Slater Shoe Vo., 7 y. P. U. 55.

Motion for — SoUcitors — Change in 
Firm.]—A motion for peremption may be 
made in the name of a law tirm which lias 
represented the party making the motion, 
although one of the member:; thereof no longer 
practises as a solicitor, utile lier inutile non 
vitiatur. Hibbard v. H i/itaNiton, y. It. 20 8. 
C. 34.

New Code of Procédera—Finding Ac
tion, j—Au action begun under the old < 'ode 
of Procedure may be extinguished if the plain
tiff has not taken any useful step in procedure 
for two years, the iieremption having com
menced under the new Code. LewiI v. Town 
of St. Louis, 3 y. P. It. 484.

Notice of Motion ittornegs—Signature 
—Partnership Dissolved.]—The signatures of 
two attorneys, being the remaining members 
of a legal partnership dissolved, is sufficient in 
a notice of motion for iieremption. 2. The 
addition of the name of tbe attorney who has 
ceased to be a member of the partnership, 
does not render void the signatures of the 
other partners. Vine v. Biekerdike, 5 (J. P. 
R. 301.

taken in the action a change in tit.- -.-in]. -
lion of the tirm. Ifuggart v. Laugh,-, n i-
R. an*. v

Notice of Motion V im.. | The p-riotl 
between the service of a notice of motion f,,r 
Iieremption and its présentation is on- juri
dical day. Barbeau v. Martin, t; n | •:
303.

Old and New Codes l
I « ini Prat ' ' H*0t S i 
action begun under the old Code of Cm V-, 
eedure may be declared perempted when no 
useful step has been taken for two years mim- 
tbe coming into force of the new Cod.
A proceeding, in order to interrupt proscrip
tion, must appear by the record or by the pi. 
eedure book, and must be of such a natui . 
to advance the cause and aid in its rout inn- 
a nee ; mere discussions and negotiations -v-n 
in Court, to fix a day for proceeding to !, . 
ing, which do not appear upon the record n-r 
in the Court registers, are insufficient to -'-i 
peremption, and cannot lie established : 
affidavits subsequent to . m< 
declare the cause tierempted. Schwab 
of Farnham, y. It. 21 S. C. 521.

Retrospective Legislation. | W lo r •
the period of peremption commenced nfn tIn- 
promulgation of the new Code of Civil Pro
cedure of the province of Quebi-c. tin -\- p- 
fions declared by the fourth paragraph -d its 
first article do not prevent the peremption of 
a suit pending nt the time if cam-1 into fonv 
under the limitations provided by art. 27!» - 
the new Code. Cooke v. Millar, .‘I R« I.-.. 
44(1. 4 Rev. Leg. 240. referred to. ■ 
v. Farnham, 22 Occ. X. 4, 31 S. C. II. 471.

Notice of Motion Service—Solicitors— 
Change in Firm.1—if a firm of advocates is 
dissolved, a motion for peremption will not 
be granted, unless it was served upon all of 
the late partners. Class v. Eveleigh. 3 y. 1*. 
It. 357, followed. Lamoureux v. Johnston, 
7 y. P. R. w.

Notice of Motion - -Service—Solid t ora 
Death of Farther.]—When one of the mem
bers of a law firm has died during the suit, 
service of a motion for peremption is validly 
made upon his surviving partner. Lipthitt 
v. Montreal Street R. W. Vo., 7 Q. P. R. 237.

Rule against Guardian. | —Per- ; mi
iplies to all proceedings taken with tie* 

_uject of obtaining a judgment upon anj m 
whatever, and consequently to a rule .u-vimm 
n guardian. Dupont v. Lacoste, (1 </. !'. It.
127.

Several Defendants Motion bg m. 
One or move joint and several defi-mhn i- 
who have severed In their defence, max m"'-1 

i for peremption after two years from th- '-o' 
pris veiling as against them, although. mhu- 
that time, proceedings have been had iir-nm-'

; some of their co-defendants. Lcvt 1 AD- 
trcal-Oregon Void Mines Co., 5 Q. P. It

Notice of Motion—Service—Partnership 
—Solicitors.] — In an action brought by a 
firm of attorneys, of which one member has 
died since the action was begun and been re
placed by another advocate, service of a notice 
of motion for iieremption made upon the 
partnership as it actually exists, is valid. 
Hughes Montreal Herald Vo., 5 Q. P. R. 
4411.

Notice of Motion Service—Solicitors— 
Partner».]—The service of a motion for per
emption upon a firm of solicitors whose mem
bers have dissolved partnership since the last 
proceeding must be made upon both partners, 
and not only upo’i one of them ns repre
senting the late firm. Dcsroehers v. Martin, 
3 Q. P. R. 822.

Notice of Motion- Sirricc—Solicitors— 
Change, in Firm.] — A notice of motion for 
Iieremption is validly served at the office of a 
firm of solicitors who acted for the plaintiff, 
although there has been since the last step

Suspension Proceeding Agrremm: 
Proof—Oral Evidence.]—An agreement i-- 
tween the parties, by virtue of which, lit the 
request of the defendant, the plaint ill stay«*a 
his action in order to prosecute a Haim. 111 
eluding that against the defendant, again»' 
third party, is a proceeding which suspends 
peremption. 2. Such an agreement may Im
proved by witnesses in a commercial matter, 
and the provisions of art. 1235 (1). 1 • 1 - 
which prohibits oral evidence of an.' acM"" 
lodgment or promise which has the effect <" 
withdrawing a debt from the provisions of Hi" 
statute relating to the prescription of actions, 
is not to be extended to peremption.
»hot v. Marfarlanr, y. R. 24 S. <’. 6, 5 Q » 
It. 215.

Suspension -Infant Attaining 
’ of ice.]—A change of condition by an in fa 
training his majority, which has not w

iiicu nuu « iih.ii
suspend peremption. ‘T:rll»rt v. Frv"
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Time fer—Hogotiatioua for Settlement.]— 

The time during which proposition# of settle
ment, established in an affidavit, the contenta 
of which are not denied, and further estab
lished by writings, were pending, must be 
deducted from the time elapsed between «he 
lust proceeding and the making of a motion 
for peremption. Machabie v. McKerneaa, 6 
Q. 1\ It. 219.

PERJURY.

See Criminal Law—Evidence.

PERPETUATION OF TESTIMONY.

See Evidence.

PERPETUITY.

See W IM

PERSONATION.
See Liqios Act of Ontario—Mandamus.

PETITION.
See Company — Down — Evidence — Judg

ment—Municipal Elections—Parlia
mentary Flections.

PETITION OF RIGHT.
See Appeal—Crown.

PHARMACY ACT.
See Statutes.

PHYSICAL EXAMINATION.
See Discovery.

PHYSICIANS AND SURGEONS.
Expulsion of Registered Member of 

College—Unprofessional conduct — Evidence 
—Appeal—Costs. Re Telford (B.C.), 2 W. 
L. it. 405.

Medical Professions Ordinance, N.
W. T. Practising Medicine or Surgery — 
Midwifery.]—Section t$0 of the Medical Pro
fessions Ordinance (C. O. 1898 e. 52) pro
vides: “No unregistered person shall prac
tise medicine or surgery for hire or hope of 
reward ; and if any person not registered 
pursuant to this Ordinance, for hire. gain, or 
hope of reward, practises or professes to prac

tise medicine or surgery, he shall be guilty 
of an offence, and upon summary conviction 
thereof be liable to a penalty not exceeding 
$1UU —Held, that midwifery is not included 
withiu the terms “ medicine and surgery,” 
and therefore no jieualtv can be imposed for 
the practice of it by unlicensed persons. Rtx 
v. Rondeau, 5 Terr. L. B. 478.

See Medicine and Surgery.

PILOTAGE DUES.

Sec Ship.

PILOTS.

Apprentice Payment fur Presentation to 
Corporation—Contract—Illegality— Recovery 
of Money Paid. J—A contract to pay a pilot 
for his presentation of an apprentice pilot to 
the corporation of pilots, is illegal and cannot 
be enforced. 2. Money paid on a contract 
null ns being contrary to public order, can lie 
recovered by an action en répétition. Paquet 
v. Pepin dit Lachance, Q. H. 22 8. C. 155.

Forfeiture of License -Corporation of 
Pilota—Acquieacence—Certiorari.] — A pilot 
who, in consequence of a temporary forfeiture 
of his right to exercise his trade, by the Court 
of Pilots, remits his commission to the Court, 
thereby acquiesces in the sentence and cannot 
afterwards proceed against the Court by way 
of certiorari» i'rvnctte v. Montreal Court of 
Pilota, 5 Q. P. It. 415.

Harbour Commission — Corporation of 
Pilota — Apprentices — Recommendation — 
Douceur—Illegality—Public Policy.] — The 
statutes concerning pilots and pilotage are of 
public order. 2. It is the harbour commis
sion of Quebec which commissions the pilots, 
and from the time that a person is commis
sioned as a pilot hi- is a member of the cor
poration of pilots ; it is the harbour commis
sion which prescribes the number of candi
dates who may lx* apprenticed to the corpora
tion of pilots : it is the corporation of pilots 
which chooses the apprentie»*#, who are in
dentured not to tin- individual pilots but to 
the corporation of pilots, whose duty it is to 
see that they acquire the necessary knowledge.

A custom exists among the pilots of Quebec 
of recommending, each in his turn, an appren
tice. and for such recommendation each pilot 
requires for his personal benefit a fee from 
the apprentice. Without such recommenda
tion no person is accepted ns an apprentice : 
—Hold, that this custom is an abuse and <sm- 
trnry to the public Interest, and, therefore, 
every contract made by a pilot who recom
mends an apprentice, by which the latter en
gages himself for such recommendation to pay 
a sum of money to a pilot, is illegal and con
trary to public order. Raymond v. Langloia, 
Q. It. 22 S. C. 392.

Suspension -Harbour Commissioners.] — 
The commissioners of the harbour of Montreal 
have no right to suspend a licensed pilot, upon 
an irregular complaint, without summons and 
without notice. Ilctiale v. Montreal Harbour 
t ommissioners, (i Q. I’. It. 303.
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PLACE OF TRIAL.

PLAN
Amendment — " Parly I 'on rented " — U. 

S. O. -. (oti. ». 1101—A |ilau of sub-divielon 
of th*» land of adjoining owners, prepared and 
registered upon their joint request, may, uism 
compliance with tin- statutory conditions be 
amended ii|iou the application of either owner 
as far an hi» own land I» concerned, without 
the consent of the other owner, but that other 
owner in a “ party concerned " within the 
meaning of ». 110 of the Registry Act, It. 
S. I), r. 188, and entitled to notice of the 
application, /a re Ontario Silver Company 
and Bartlr. 21 Oec. X. Ill*, 1 U. L. R. 140.

Identity of Island - 1 tescription—Acre
age'—Mistake in patent. HoDtein v. Cork- 
bars. 2 O. W. R. tMW.

Subdivision of Lot—AVer tail y for Filing 
F!sn—-Jadgmeot — Content of Stranger.] — 
Tlie owner of an immovable, situated la n 
town or village, who divides it into lots, is 
not bound, as against those to whom he sells 
these lots, to deiwwit at the office of the (Com
missioner of Crown Lands and to have ap
proved by him a plan and book of referem-e 
of tlie 41 visk>n which he has made. The only 
effect ot default to do so is that these lota 
will continue to Is- designated according to 
the provisions of art. 21(18, (’. ('., in place 
of being di-signal<hI by the numbers which 
he has given them. 2. A defendant 
cannot be ordered by a judgment to do some
thing which is subject to the conseut of an* 
other person. Bergeron v. Drolet, IJ. R. 23 8.

See Contract— Evidence—Minks and 
Minerals—Trespass to I«and.

PLEA.
See PLEAni.NO.

PLEADING.
I. Bill or Complaint. 1206.

II. CoVNTEBIUUM. 1208.
III. Crohn-Demand. 12!>7.
IV. DlM I.ARATION, 12117.
V. Demurrer. Klim.

VI. Exceptions, 1301.
VII. Incidental Demand, 1306. 

VIII. Inscription in Iaw, 1308. 
IX. Intervention. 1308.
X. Notice or Deeence. 1806.

XI. Pleas, 1300.
XII. Rejoinder. 1313.

XIII. Reply. 1313.
XIV. Statement ok Claim, 1318. 
XV. Statement or Defence. 1327.

I. Bill or Complaint.

Demurrer. | -A bill U not dvmurrnbl,-
unless It absolutely appears that on the fact» 
disclosed iu the bill being established hi the 
hearing the bill must be dismiss-,! „i„l where 
the case for relief contained m the bill ,|. 
ppnds upon facts admitting of variation u 
their proof from their statement ,n the bill 
demurrer will not li -, though no relief or 
relief in modified form, may b, granted at 
the hearing. Stetcart v. Freeman J2 o,, 
N. 3,IU.

II. Counterclaim.

Claim on Behalf of Defendant aad 
Others Helca*>■.j—-1The plnintilf, having un
der lier deceased husband's will a charge an 
laud devised by him to the defendant, brought 
this action to enforce payment of arrears 
by a sale of the land and for construction 
of the will. The defendant delivered a coin 
terclaim alleging that he was <•»,. of the 
uext of kin of the testator; t hat the test a tor 
by his will directed the plaintiff, who w„. 
executrix, and his executors, to manage 
farm for the maintenance ot th- children 
until the youngest should reach the age 
twenty-four ; that the plaintiff received nil 
the profits of tlie farm for many years, and 
kept them ; that the defendant, as one of il„ 
o°*t of kin. was entitled to a share that 
the executors of the testator had never had 
control of the land ; and that any reined; 
against them was liar ml by statute : and be 
asked for an account and payment into Court 
of the amount found due h.v the plaintiff, 
to be divided amongst the parties entitled. 
He further alleged that the pi.• intiff had ■ v 
voted a release of a part of tin charge for 
which she claimed :—Held, that the counter 
claim was in effect for a declaration that 
the plaintiff was a trustee for the defendant 
nnd the other next of kin of certain profit*

, <>f working the testator's farm alleged to 
( have Iss n received by her so many year*
' ago that if she were not a trustee their right*
| would lie barred. The counterclaim was an 
' action brought on behalf of the defen-lai;:
I and the other eestuis que trust, who would 
| tie necessary parties at the outset but for 

Rule 203, and who must lie made parties iu 
the Master's ( Mice : and not being for him
self alone, hut for himself and other*, did 
not come within Rule 248, Pender v. Taddei.
I 18!IS| 1 Q. R. 708, followed. The effect of 
the release was not a matter to I* raised 
by counterelaiui, but ;is a defence. Bunn v. 
Hume, 22 Dec. X. 147, 1 O. W. B. 188» 187.

Exclusion of — Defendants in Counter- 
rlaim out of Juriadiction — Foreign Trade 
Mark—Con»piracy to Defraud. | The plain
tiffs, an English company, brought an action 
against the defendants in Ontario to restrain 
them from ex|s»rting goods to and interfering 
with their business in Australia, in breach of 
a certain agreement, nnd the defendants, be
sides setting up aa a defence certain breaches 
of the agreement by the plaintiffs, monter- 
claimed against the plaintiffs for damages 
for such breaches, for a declaration of their 
rights as to trade with Australia and other 
countries, and a rectification of the agree 
ment to make it conform to the representa
tions of the plaintiffs. The defendants aw 

! counterclaimed against the plaintiffs, and «•-
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«mi I’., two persons uoi originally par tien 
10 the action, one resident in < lutario and one 
in Australia, and an Australian company, 
alleging a conspiracy by them to defraud and 
cheat the defendants out of certain rights 
to trade marks they were entitled to in 
Australia under the agreement by the plain
tiffs. assigning the trade marks to U. and l'., 
who, with the Australian company, fraudu
lently put in force the trade murk laws of 
Australia, and prevented the defendants ex
porting their goods to Australia and obstructed 
ill,-in in their business:—livid, that tin* claims 
made in the counterclaim against the plain
tiffs alone were proper subjects of a couil- ! 
H-rclaim in the action ; hut that there was 
no such intimate connection between the sub
ject of the action and the subject of the 
counterclaim ugainsi the four parties, only 
one of whom was resident within the juris
diction or had admitted the jurisdiction of 
the Court, as to oblige the Court to require 
bi,ih to lie disposed of in the same action. 
South African Republic v. La Compagnie 
Franco-Relgv du Chemin de l'er du Nord, 
IUSÎ'TJ 2 Ch. 487, followed. Damoy, Pneu- 
ni il fit* Tin Co. y. Ryekman. 2.1 Ovv. N. lot»,
6 O. L. H. 249, 1 O. W. R. liO», 820.

Motion to Compel Amendment Par
ticulars—Prer ature application -Several dé
tendants—Increase in amount. Puller v. 
Appleton. 2 U. W. R. 424, 448, 820, 1083.

Striking Out—Parties—Action by execu
tion creditor of husband to declare wife trus
te** for husband—Counterclaim by husband 
for debt assigned to him. Ennis v. Rende,
1 O. W. R. (152.

Striking Out Patent for invention — 
Trade mark—Contract for right to—Breach 
of -Injunction. McArity v. Morrison, 1 (). 
W. R. .152, «32, 2 O. W. R. 1.10, 1018.

III. Cross-Demand.

Unconnected Claims -Defence.] ■— A 
cross-demand must have for its object the 
defeating or at least the modifying of the 
principal demand : and therefore a cross-de- 
miind tiled in answer to an action to set 
aside an hypothecary inscription, and claim
ing from the plaintiff payment of a debt 
alleged to be privileged, does not flow from 
tli»' same source as the principal demand, 
anil cannot he maintained. 2. A ground of 
defence to a principal action cannot he set 
up by way of cross-demand. Langlois v. 
Bayard. Q. It. 24 S. C. 10,1.

IV. Declaration.

Action by Inspector for Cost of
Public Road — By-law.]—A mad inspec
tor who sues to recover the cost of materials 
ns,*d in and work done ii|>on the public high
way and sidewalk in front of the defendant's 
property, should make it appear in his declar
ation that the construction of the sidewalk 
was ordered by the municipal corporation, 
and if he does not allege the existence of a 
by-law to this effect his action will be dis
missed on inscription in law. Pure v. Des- 
rhnmpj;, 7 Q. P. R. 4.

Action for Damages -Influencing Em
ployer* Against Plaintiff Particulars.] — A 
plaintiff who alleges that the defendant, an 
inspector of roads, used his influence mali
ciously and irregularly to prevent the plaintiff 
securing work from the municipal corporation, 
should state when and how the defendant so 
acted ; but he is not obliged to say, when, 
how, or by whom the defendant endeavoured 
to bring a criminal prosecution against him 
oor t«, state the kind and nature of the dam
ages which lie claims to have sustained. 
aS im aril v. Du rocher, 7 < j. P. It. 88.

Alternative Claims Will I'sufruel— 
Substitution—Election|—in suing a person 
for maladministration of an estate of which 
In* is in |h,«session by a title the exact nature 
of which is ill-detiued in the will which 
creates it, the plaintiff cannot make alterna
tive claims in view of the Court construing 
the will ns giving a usufruct, or a substitu
tion, and the defendant has a right to 
require, by way of dilatory exception, that 
an election he made between such alternative 
dviimuils, if made. Ilurtubise v. Dcearic, « 
(j. P. R. 383.

Amendment - Costs of Wir Defence.]— 
Where the plaintiff by amendment changes 
his demand by reducing it, u|M»n paying the 
costs of the motion, the other costs being re
served, the vests of tiling a new defence will 
not be adjudged against the plaintiff until 
tile trial, the trial Judge being left to decide 
whether the new defence was necessary. 
Quinn v. Imperial Hank of Camilla, « (j. P. 
R. 332.

Amendment — _Y< ir t'ausn of Action.1—A 
plaintiff cannot be allowed to amend his de
claration for the purpose of alleging a cause 
of action xyhich did not accrue until after the 
institution of the action. Ward v. ,1/cr- 
<-liants Hank of Halifax, 4 <j. P. R. 407.

Amendment — Iselcss Conclusions.] — 
A plaintiff should not In* allowed to amend 
his declaration by adding conclusions for 
coercive imprisonment against the defendant. 
su«'h amendment serving no useful punaise. 
Chartrand v. Smart, 4 <J. P. R. 41.

Claim for' Relief -Inconsistency—Real 
Action.]- A real action in which only per- 
sonal conclusions are made will he dismissed 
upon demurrer. Drouin v. Laurier, 4 (j. I’
ll. 343.

Declinatory Exception Jurisdiction— 
Alii gâtions Shewing.]—He who brings nil ac
tion in one district against a person living in 
another, should allege in his declaration all 
the facts necessary to give jurisdiction to the 
Court in which the action is brought : the 
allegation of these facts in an answer to an 
exception ilévliuatoire, is irregular, and such 
answer will, ou motion, be struck from the 
record. McKenzie v. Pci ion, (). R. 20 S. 
C. .121.

Inconsistent Allegations — Motion to 
Com pi I Plaintiff to Elect—Extension of Tiny 
for Pleading.]—A motion that the plaintiff 
may Im* directed to elect between two eon- 
trndietory allegations of his declaration, is 
a ground preliminary to the contestation, 
which has the effect of prolonging the time 
for pleading, which will not commence to 
run until judgment is given on such motion.
Blais v. 1 it be, 7 Q. P. R. 200.
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Ineon listent Claims — Dilatory Exac

tion—Election.]—Where a party to an ac
tion alleges contradictory ground# of action 
or defence, the course to bo taken by the 
opposite party is not to inscribe in law, but 
to proceed by dilatory exception, in order to 
compel the party to elect : art. 117, C. P. 
i'rtpeau v. Bruneau, y. K. 24 8. <\ .’168.

Interest on Promissory Note — Par- 
nrulanty.l—An allegation to a declaration 
that the plaintiff claims a certain sum for 
interest due upon a promissory note, not 
otherwise dearrilied, is sufficient. Uromiccll 
v. O'Farrell, 6 Q. I\ R. 86.

Irrelevant Allegations — Action by 
Physician for Feet—Cause of Injury to Dr- 
!endant.[ — A physician who sues for the 
value of professional services, may not allege 
in his declaration, even in order to justify 
the amount of his claim, that the injury from 
which the patient suffered was mentioned 
in the newspapers, as well as the fact that' 
the services of the plaintiff had been engaged ; 
that the injury was caused by the son ot 
the defendant, who was at the time in cus
tody accused of injuring the defendant. .Wa
ne» y. LussUr, 5 Q. P. R. 324.

Joinder of Causes of Action — Can- 
< citation of Deed«—Account—Injunction — 
Possession—Séquestration.]—In the same ac
tion may be joined claims for the cancellation 
of certain deeds made by an inheritor for life, 
for an account f the rents and profits re
ceived by the grantees under these deeds by 
virtue thereof, for an injunction against the 
continuance of actions begun under these 
deeds, for terminating the possession of the 
inheritor for life, and to place the inheritance 
under sequestration unless the inheritor 
should furnish security. Rcsther v. Hébert, 
7 Q. P. R. 176.
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of injuries caused to him a long 
the institution of the action, cannot, bv a 
proceeding puis darreiu continuance on the 
even of the hearing allege facts which would 
amount to an aggravation of damages. lira- 
net v. Canadian Pacifia H. R". r«. ,, i
R. 425. N'

Questions of Fact and Law but no
for Rent—Seizure—Exemption.] - Although 
a party cannot raise questions of fact hi 
an inscription in law, he tuny, nevertheless, 
set up grounds of law in an exception or re
ply based upon facts set up. 2. In an action 
for rent and damages the plaintiff is not 
bound to allege in the declaration that the de
fendant has removed the greater part of his 
effects and that the effects s.-izisl were m fact 
seixablv ; this ground, which ought to I*, con
tested in law, should In? set up by a pleading 
claiming exemption from seizure. liuiubm 
v. Lynch, 4 y. I\ R. 183.

Revendication of Goods I'un i,u.n .it 
Assignee's Sale—Signification of Act •if .Sale 
not Alleged.]—An action in revendication ..f 
goods purchased by the plaintiff at un as
signee's sale, wherein it is not alleged that 
signification of the act of sale was made, 
nor that a copy of it was delivered to the 
debtor, nor that it is produced with the ac
tion, will be dismissed on an inscription in 
law. Muller v. Levinton, 7 y. I’. It. 17

Service — Time — Soisie-tiogsric.] — 
When a writ of saisie-gagerie is made re
turnable the second day after service, the 
declaration must be seres! at tin* same time 
ns the writ. 2. When the service of a de
claration may be made at tin* office of the 
clerk of the Court, there must he at least one 
clear day between such service and the return 
of. the writ. Dupuis v. Mathieu, g. Il 24 
8. C. 186.

Landlord and Tenant — Cancellation 
of Lease.]—Iu an action for the résiliation 
of a lease and for future rent, it is not n«*ves- 
snr.v to allege specifically that tile causes 
mentioned in the declaration entitle the plain
tiff to the conclusions of his action. Ihsuu- 
tcls V. Fortier, 7 y. P. It. 86.

Matters Arising after Action - Dis
charge of Saisie-rcvcndiration - Final Judg
ment.]—The plaintiff cannot, by amending 
his declaration, allege facts arising subse
quent to the commencement of the action. 2. 
In this case the plaintiff could not. in sup
port of hi- action for damages for the fame 
without probable cause of u writ of sai-v. 
revendication, allege the discharge of this 
writ by the Court, if the judgment discharging 
the writ had only become final after the in
stitution of the action for damages and ser
vice of process therein. Koine v. Mattheicn. 
4 Q. P. R. 226.

Necessity for Plaintiff's Signature
Fraudulent Deeds — Inscription en Faux.] 
—A plaintiff who begins a suit demanding 
that certain deeds mentioned in the declara
tion shall he declared fraudulent, is not oblig
ed himself to sign the declaration, although 
he indicates in the declaration that he in
tends to inscribe en faux against such deeds. 
Marcopostolon v. Fouricsos. 5 Q. P. R. 315.

Puis Darrein Continuance \ggrava- 
tion of Damages.]—A plaintiff who complains

Setting out Previous Proceedings
Amendment.J—The plaintiff in an uetiun **n 
reddition de compte will not be allowed to 
set out at length in his declaration the pro
ceedings In a previous action between himself 
and the defendant, and such allegations will 
he struck out ii|h>u demurrer. However, as 
it may he of inqiortance to him t<> iliege 
such facts in a general wav. to justify himself 
for not having begun nis present action 
earlier, the Court will, proprio motu. permit 
him to a mem I his declaration by alleging 
the previous suit and the judgment therein. 
Cheval v. Senécal, 4 y. P. R. 241.

Time—Saisic-dageri’ Exapli'm >'•/- 
nice—Production.] — In the ease of a saisie- 
gagerie it is sufficient to file the declaration 
within three days after service of the writ, 
even if the writ is returnable and returned 
within two days after its execution. 2. The 
time allowed for the service of a preliminary 
exception iu this case run only from tin* day 
on which the plaintiff filed the contract of 
marriage establishing her status as a mar
ried woman separate as to property. o|,r" 
gess v. Work bulletin Printing Co., »î Q. 1 • 
R. 442.

V. Dkmubrkr.

Amendment — Costs -—Sitting D°*n~~
Waiver of Obj., tion.]—K defendant may no 
answer and demur n*spectively to the whoi
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bill for thereby the demurrer is overruled, 
notwithstanding ». 47 of Ô3 V. c. 4. Con
sequently, where n demurrer professed to be 
to a part, and the answer professed to be 
to the residue, of a bill, but the demurrer was 
extended to the whole prayer of the bill, it 
was held that unless the answer was with
drawn for which purpose leave of the Court 
was given, the demurrer should be overruled 
with costs, hut that, if the answer was with
drawn, the demurrer being succ ssful on the 
merits should be allowed with t wits. The ob
jection that an answer uml de tiurrer are re
spectively to the whole bill, is not waived 
by the plaint ill setting the raurrvr down 
for argument under s. 41 of )3 V. c. 4. A 
defendant cannot demur ore tenus where there 
is no demurrer on the record, as where the 
demurrer on the record is overruled by the 
answer. I bell v. Andertou, 21 Occ. N. 94, 2 
N. It. Eq. Heps. 13d.

Grounds Specified — Revivor Exeeu- 
tor$—Res Judicata.]— In adjudicating upon 
an inscription in law the Court will only take 
into consideration the grounds which are 
there specilied. 2. A judgment rendered in 
un action qui tam may be set up by tlie 
defeifduuts I executors ) in au action brought 
for the punaise of forcing them to revive an 
action for damages, when the question in 
litigation is the same in the two vases. 
Uurshall v. MacDougall, 5 tj. P. R. 18*1.

VI. Exceptions.

Declinatory Exception - Deposit.] — 
When a defendant by a declinatory excep
tion demands simply the dismissal of the ac
tion, wit août complying with the terms of 
art. 170, C. P., that is to say. without de
positing the amount clainnsl, or the er «va
lent if It is something else than money which 
is claimed, his declinatory exception will In* 
considered irregular and will be struck out 
with costs. (Jarneau v. (Jaudct, 4 Q. P. R. 
370.

Declinatory Exception — Jurisdiction
/’lea on Ment*.]—A party who complains.

itorj exception, "t .i defe< t 
of jurisdiction rntione persona*, cannot after
wards complain of the same defect when 
pleading to the merits. Lapierre v. Brunet, 
t) y. P. R. 308.

Declinatory Exception — Reply — Ac
count—Acknowledgment — Motion to Strike 
Out.]—Where a declinatory exception is 
pleaded to an action upon an account, the 
plaintiff cannot, in replying to the excep
tion, allege that the defendant has acknow
ledged owing the account in the district In 
which the action is brought. 2. Such an 
allegation may Ik* struck out of reply by mo
tion, and not by inscription in law, it being 
of a nature to justify the conclusions of the 
reply. Tkeoret v. Brunet. U Q. P. It. 441.

Dilatory Exception — Account — I)c- 
lault of Service.]- —Default of service of an 
account upon which the action is based is 
ground for a dilatory exception, and not 
for an exception to the form. Oubrule v. 
Le claire, 5 Q. P. It. 310.

Dilatory Exception -Beneficiary Heir— 
Actio» Against—Time for Inventory.]—The 
beneficiary heir cannot plead a dilatory ex
ception to an action instituted against him 
in bis quality of beneficiary heir, based upon 
the ground that the term for making inven
tory and deliberating has not expired. Stand
ard Drain Ripe Co. v. Robertson. .'> <J. P. 
R. 7V.

Dilatory Exception Contractor—War
ranty.]—The owner of a property being sued 
for a fault of bis contractor, is entitled to 
bring in the latter en garantie by a dilatory 
exception. Flaniyan v. Town of Outreinont, 
ti y. P. It. 22.

Dilatory Exception—Fiduciary Heir- 
Action Against—Calling in Widow and Chil
dren of Testator.]—A fiduciary heir, who is 
sued for a debt of the de cujus with the 
payment of which he was specially charged, 
having received funds therefor, has no dila
tory exception to call in the widow, uimmon 
ns to property, and the minor children of 
the deceased. Regain v. Lanthicr, 7 y. P. 
It. 112.

Dilatory Exception — Hypothecary Ac
tion—Security—/Jc/cnce au Fonds.]—A third 
party who has taken an immovable in pay
ment of Ills hypothecary debt and who wishes 
tv demand security, under art. 2073. ('. < '.. 
from n subsequent creditor who is suing him 
ns hypothecary, should do so by defence on 
i lie merits and not by way of dilatory ex
ception. Bastien v. Desjardins, Q. It. 11 K. 
R 428.

Dilatory Exception — Inconsistent Al
legations—Motion to Compel Election—De
posit.] — A motion to compel a defendant 
to elect lietween two allegations of his de
fence is In the nature of a dilatory excep
tion, and must be nceomiwnied by a deposit. 
Martineau v. Pouzé, 5 <j. P. It. 412.

Dilatory Exception —Right of Plaintiff 
to File.]- Although arts. 177 and 183, <'. I'., 
speak only of the defendant, the plaintiff may 
demand by dilatory exception an extension 
of the time for replying to a plea of pay
ment. w'heti su h plea renders it necessavv 
to call in his I .ndlord or others en garantie. 
Dionne v. Oueilet, ‘I Q. P. It. 100.

Exception to *he Form - Action for a 
Debt by Insolvent after Assignment — D> - 
fence on the 1/frits.]—The proper answer to 
an action by an insolvent who sues on an 
account forming part of his estate, after he 
lias made an assignment, is by a defence on 
the merits and not by an exception to the 
form. Coté v. Marinier, 7 Q. P. R. 110.

Exception to the Form—Action in Part 
Summary and in Part Ordinary—Election.] 
—Where the plaintiffs claim is in part sum
mary and in part ordinary, the action as a 
whole is susceptible of different methods of 
iroeedtiro, and the defendant's remedy is to 
lave the plaintiff optate, not to move for 
the dismissal of the action by exception to the 
form. Sun Life Asser. Co. v. Piché, 7 Q. P. 
R. 227.

Exception to the Form — Defendant 
Sued Personally and in Another Capacity.\ 
—Where an exception to the form filed by 
a defendant sued personally is dismissed, the
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ii'‘l-uiluni. sued uftvrwuids in another capa
city, by au amendai*nt, can offer lhe same 
objection iu the character iu which he in 
•aed, Imt not personally. ('tinflit v. ('outlie, 
7 g. V. it. 3118.

Exception to the Form Lou alter Fil
my - Record — Copy.]—An exception to 
the form, accompanist by the deposit required 
in similar cases tiled at the office of the 
t'ourt within the time tixed by law, ia rvgu- 
larly upon the record, and therefore, before 
the t’ourt, and If, in the time which elapses 
u*tw.-en its tiling in the office and the day 
of it# presentation More the Court, the ori
ginal exception to the form is lost without 
any tault on the part of the party who filed 
it, the Court will order the filing, as part of 
the rei-ord. of a copy of such exception in 
place of the original. Belanger v. Merrier. 
g. It. 12 K. H. 42M.

Exception to the Form —Misnomer — 
Amendment,]—A defendant who complains, 
by exception to the form, that the plaintiff 
does not describe himself under Ids true name, 
but without setting forth such true name, 
will not be allowed to amend his exception, 
after the delays within which it must lie 
liied, by adding thereto an asserfion of the 
true name of the plaintiff. Dufour v. For- 
litr. 7 g. I*. It. ltfii.

a ground for asking further particulars i/,‘ 
rcuu v. Lamarche, g. U. lh s »

Opposition to Judgment
moud Set-off—Waiver Juristic r„„ i 
framing an opiswitiou or petition ,i, n.vou. 
tiou of judgment, the defendant m order •„ 
;«U|,I, Will, ,n IUH. r I'. i. rtl,,,1.; 
to include therein any cross demand lie „1;1 
have by way of set off or in «•umpenwioi, 
of the plaintiff s claim, and, unless lie does 
*°* be cannot afterwards be isriuitted t„ i,|, 
it, as of right. A cross-demand. >„ aid 
with a Mil ion for revision of judgment, i- 
not a waiver of a declinatory exception lire 
viously pleaded therein, nor an acceptance. i 
the jurisdiction of the Court. In ,„der to 
take advantage of waiver of a preliminary 
exception to the competence of the tribunul 
over the cause of action on account "i mile 
sequent incompatible pleading*, the plaintiff 
must invoke the alleged waiver of the oljn 
lion in liis answers. Magann \ 1«<;,T •>)
Ore. X. 32», 31 S, C. R. 181'..

Preliminary Exception Deposit.] _
The requirements ..f art. 16T., « . re
gards the deposit to lx- made with i>r»Uimn- 
ar.v exceptions, are peremptory, and must I». 
strictly complied with. Led, ,, \ <.
g. r. r. 253.

Exception to the Form - Notice of De
posit.)—The Court will not hear an excep
tion to tlie form when no notice of the de
posit made therewith has been given to tin* 
opjiosite iMirty. Merchants It,ink of Canada 
v. He public Consolidated Hold Milling "o., 
5 g. I*. H. 302.

Exception to the Form —Prejudice — 
S, n ice. |—No exception to tile form will Is* 
entertained in the absence of an allegation 
and proof of prejudh-*- ; and iu this case it 
did not apiieav that the service of process 
in the action after 7 o’clock in the evening 
(admitting that the delà w. - proved) had 
prejudiced the defendant Meunier dit La- 
•lace v. Laurin, 7 g. 1‘. 11. 281.

Exception to the Form Ifesiilence of 
Defendant.)—An exception to the form al
leging tliat the defendant is deserilied as Ih>- 
ing of the village of St. Izmls, whereas he 
resides at Montreal, where process in the 
action has I teen served upon him, will be 
dismissed witli costs. Hriin.t v. Tison, 5
g. r. r. 48».

Exception to the Form — Summary 
Procedure — Time — W air, r.]—A defend
ant sued iu tort under the Summary Pro
cedure Act, may proceed by way of excep
tion to the form within the time limited and 
if he has pleaded to the merits lie cannot com
plain of the defect of form at the time 
of the setting down of the cause for hearing. 
Levy v. Strathcona Hulibrr Co., 5 <). I*. It. 
341.

Form - Waiver — Appearance by .[n- 
oiher Solicitor -(ironml of Except iou—Par
ticulars.)—When a defendant npi**ars separ
ately by two solicitors and one of them files 
an e\ -option to the form, the defendant is 
held t » have waived, by reason of the other 
ap|>earanee, his objections to the form of the 
plaintiff's pleading. 2. It is not a ground 
of exception to the form that the pleading

Preliminary Exception Long Ymi-
lion — Computation.] Artirl. lit, |- 
which dispenses with the necessity of proem'- 
ing during the long vacation, applies io pre- 
liminnry exceptions. Thus, when an n.-tioii 
ims been commenced between ti„. «th .lune 
and the 1st September, it is deemed to have 
been so commenced on the 1st Sej.temlx-r. 
and preliminary exceptions can then lie made 
on tin* 2nd, 3rd, or Ith September, or any 
juridical day immediately following the 4th 
Septemlier, if tin- latter is not n juridi' ;.l 
day or a Saturday. Trusts ami (luanintre 
Co. v. Bélanger. 7 (J. I*. R. 2!>1.

Preliminary Exception Order Allun- 
ing after 'Lime Expired -Appeal.] The 
Court has discretionary power to allow the 
filing of preliminary exceptions, and particu
larly of an exception to the form, after tie' 
delays, when sufficient reason for the delay 
is shewn. 2. A judgment allowing a defend 
ant to file an exception to the form after tie 
delays, without adjudicating upon its merits 
is not an interlocutory judgment from which 
leave to appeal can he granted. Lefrbvn v 
Jleirs of Everett, il g. V. R. 188.

Preliminary Exception I’ha lo tin 
Merits—Postponement.] To a demand for an 
assignment the debtor filed an exception and 
contested the demand ti|s>n tin’ merits before 
adjudication upon the exception Held, tint 
it is lawful for a party who had tiled « pre
liminary exception to plead to the merits 
More the contention u|k>ii the exception is 
decided : Imt in this case the hearing upon 
the merits should lie is»st|H)iied until the ex
ception should Ih* decided, and it it should 
Im* maintained, the defendant would have no 
right to costs of Ilk* contestation : if the ex
ception should he dismissed, tile .... testatum
would proceed in the ordinary way. A mo- 
tiou to set aside the contestation «as dis
missed. McCall v. (lodniaire. .> ' 1 •
210.
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Preliminary Exceptions - Pleading lo 

the Merit».]—The fact that ii plaintiff has 
answers! preliminary exceptions. does not 
prevent his requiring the defendant to plead 
lo the merits in spite of such exceptions. 
Roy v. Quinncl, 7 Q. P. R. 148.

Preliminary Exception — Service — 
Deposit — Aot.-e.]—It is not sufficient in 
ihe signilieation ot an exception to the form, 
to serve notice that tin* certificate of the 
prothonotary ns to the deposit .will be tiled 
at the time of the return of the motion, but 
a copy of the certificate itself ought to be 
serves! ; and the defendant will not be allowed 
to serve such copy after the return of the 
motion. Itoberge v. Bélanger, 7 y. V. It. 80.

Preliminary Exception — linu 
Computation—Voration.]—Although art. 10. 
0. I’., says that ‘‘in the computation of the 
time for pleading or for trial the first day 
of September is considered to be the day 
immediately following the 30th day of June, 
it does not follow that every day after the 
30th June Is to be considered as lieing the 1st 
September, and. therefore, the three days 
allowed by art. 104. <’. P., for the service of 
preliminary exceptions begins to run, in the 
ease of an action brought during vacation, 
u|Hjn the first and not the second day of 
September. Marbrait v. -lot.in, 5 y. I*. R. 
4T»7.

VII. Incidental Demand.

Action by Husband and Wife—Joint 
('oust—Separate Cause—Joinder.]—In an ac
tion brought by I Kith husband and wife for 
attacks made upon them in common, whereby 
they jointly su tiered, an incidental demand 
based upon the husband's dismissal, will lie 
rejected upon exception to tin- form. 
Vtlleneuve v. Audi mon. 7 Q. P. It. 2!H\

Filing 1 mndment.]—An incidental de
mand whereby a plaintiff claims something 
which lie had omitted to ask for by bis action, 
is not in llie nature of an amendment, and 
leave to file It is not necessary. Scottish 
Union Aaaurancc Co. v. Quinn, 5 Q. P. It. 
262.

Leave to Present in Forma Pauperis
—Ter mu. J — The authorisation to begin an 
action for a certain sum, in forma pauperis, 
does not extend to a supplementary incidental 
demand, filed at a Inter stage in the same 
cause. 2. In such ease the person making 
the incidental demand will Ik» ordered to affix 
to his demand the necessary stamps, and to 
obtain permission to proceed in forma 
pauperis upon his incidental demand ; upon

1 '•1 fan 11  ...... nform t<> su< h order wit bln
the time fixed by the judgment, his incidental 
demand will lie dismissed upon exception lo 
the form. Vitale v. Canadian Pari fir It. IV. 
Co . \ y. P. R. 335.

Supplementary Answer Eights Arising 
finir Action.j — An incidental demand does, 
not lie where it claims a right which did not 
•■xist at the lime of the institution of the 
flrtion, especially if such right does noi con
stitute an answer to the contentions of the 
adverse party, but may at the most serve as 
a basis for a new action on the part of the 
one who invokes it. 4. The supplementary

answer to an action or to a plea, of which 
air. UK), V. ('. 1*„ speaks, must constitute a 
good defence to such action or a good reply 
to such plea, and it must not be founded upon 
fads subsequent lo the institution of the 
action which do not contribute a reply to the 
defendant's plea, but which might, at most, 
supiiort a fresh action by the plaintiff against 
the defendant. Dupuis v. Dupuis, U It 111 
8. C. 5UU.

VIII. In sumption in Law.

Allegations of Fact- horn incuts.]—An 
inscription in law ought to be directed against 
the facts alleged, and the documents produced 
in support of the claim ought not to be taken 
into consideration. Lewis v. Cunninoham 7 
y. P. R. 238.

Amendment -Lvare.]—An inscription in 
law, once served and filed, cannot thereafter 
Ik» amended without leave of a Judge, dross- 
man v. ('finnan, 7 Q. P. R. 281.

Conclusions. | An inscription iu law or 
demurrer must contain a conclusion or praver. 
Prifontaiin v. Compagnie de Publication d< la 
Patrie, (1 y. P. R. 183.

Grounds of—Conclusions.]—An inscrip
tion in law -diould contain not only grounds 
but conclusions of law. Dclislr y. McCna, 
y. R. 27 8. < '. 70.

Practice. ! An inscription iu law founded 
tu grounds which apply lo several paragraphs 
of a pleading, should In» directed against all 
of such paragraphs, and not against only one 
of them. In re Victoria Montreal Fire Ins. 
Co., 0 Q. P. R. 302.

IX. Intervention.

Preliminary Plea Time for Service of 
Motion to Strike (tut—Defences—Coverture— 
Absence of Deposit.]—A motion to strike out 
certain allegations of an intervention, as being 
in the nature of a preliminary plea, is itself 
a preliminary plea, and should be served with
in three days of the filing of the intervention. 
2. An intervener may plead that the plaintiff, 
being commune en biens, is not entitled to the 
damages which she claims. Quaere, whether 
an intervener may set up the want of the 
de|»osit required by art. 703. C. P.. when the 
defendant lias not set it up. Prt cost v. 
Village of Ahunstsie, 5 Q. P. R. 131.

X. Xotice of Defence.
County Courts—Striking Out.]—In an 

action in a County Court tin* fact that the 
special matters set out in n notice of defence 
could he given in evidence under the general 
issue, is not necessarily a g<M>d ground for an 
application to strike the notice out. Bennett 
v. Cody, 35 N. II. Reps. 277.

XI. Pleas.
Affirmative Plea (lencrai Dental—Elec

tion— Husband and Wife — Separation.] — 
When a defendant pleads an affirmative plea
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at the same time as a geuerol denial, the 
plaintiff has no right to have the attirmuiivo 
pie* at ruck out; he mu si cm title himself to 
a motion to make the defendant elect between 
th< two pleas. - A defendant who denies 
only a part of ’he allegations of the declara
tion may plead at the same time an affirmative 
plea. ,1. In an action for separation of |ier- 
Hon» Or property, the defendant may plead at 
the same time a general denial and an affirma
tive plea, \mkon v. Rochette, Q. It. 25 8. 
C. 242.

Amendment after Judgment [mount 
of Damages—Petition—f.'/envoi Error—Pro 
i < dure. J -The advocate of the defendant lunl 
omitted to deny allegation 4 of the plaintiff, 
which was, that the damages caused by the 

moun dti $2UU The Judge, aup 
posing that this allegation had not been 
denied, awarded the plaintiff the $200 as dam
ages. Then the defendant's advocate for the 
hrwt time perceived his omission and made an 
affidavit to that effect, adding that it was by 
error and inadvertence that lie did not deny 
such allegation. He then presented, pursuant 
to notice, a petition to the Court-.—Held, that 
the nitm vases mentioned in art. 1177, C. R, 
iu which a petition lies, are not limitative. 
2. That the defendant should not suffer from 
such an inadvertence, which is equivalent to 
;i clerical error and affords ground for a peti
tion. 3. That the petition should be received 
by the Court, in order that the petitioner 
might proceed upon It according to the 
ordinary rules of procedure. Roy v. Davit, 
q. R. 21 8. C. 184.

Contentions la Law — Principal ami
Agent.]—In the Quebec system of procedure 
the ( ourta haring to adjudicate upou w 
fact and law, contentions of law arc alluwiibl,' 
In pleadings. 2. The allegations iu u d-f,,,,, 
that the defendant 1ms acted not • 
but as mandatary of » third person, whom hi- 
names, are pertinent; the mandatary who an* 
in his own name within the limits of his 
authority, binding his principal »> well a* 
himself. Dubois v. (Johier, 5 Q, 1*. 228

County Court -Action against A'lmtm»-
trator.J—Where the defendant, being sued in 
the County Court as an administrator, pleaded 
that the Intestate was never indebted, and fo
il second plea, plcne administra ini. thy Ceurr 
ordered the second plea to be struck out, on 
the ground that more than one plea am only 
be pleaded by leave of the Court. Ihlura v 
Hat field, 23 Occ. N. 158.

Conversion Denial Dates.\—The stutt- 
ment of claim alleged that on or about a cer
tain date the plaintiff was tie- owner of cer
tain goods and chattels descrilx-d, and thaï, 
on or nlmut the date mentioned, the defendant 
converted them to his own use -Held, that 
pleas which den vd that the plaintiff wastin' 
owner of the goods and chattels deserioetl, 
without adding the words “or any of them." 
and which confined the denial of the plaintiffs 
ownership of the goods and chattels, mid the 
defendant's conversion of them, to the dates 
mentioned in the statement of claim, wen- 
bad and must be set aside. Al<‘Donald v. 
Lotte. 34 X. 8. Reps. Ml.

Amendment Exception to the Form. ]— 
An amendment to a plea, which contains only 
mutters of exception to the form, such ns the ( 
nullity of the writ for nou-user during six | 
months, will lie rejected on motion to that 
effet t. Demers v. (iirard, 7 Q I\ R. 0O.

Amendment Must lie Before ./udgmrnt.] 
—A Judge is invested with a discretionary 
jiower, but he ought to exercise it within the 
limits of justice, and he cannot permit an 
amendment at the same time that he renders j 
his final judgment ; the amendment of any 
pleading should always be made before judg 
ment; arts. 516, 518. 520 and 522, C. P. ; 
Hall. J., dissenting. tluillot v. (larnnt, Q. 
R. 21 S. C. 282.

Breach of Contract - A’on-delivery of 
floods —Justification—Insolvency—Facts Con
stituting.]—An inscription in law is not well 
founded In spite of the fad that the allega- 
tlons by which a vendor. In-ing sued for can
cellation of a contract of sale of goods for 
non-delivery, eeeka in justify Ms refusal, do 
not contain the word “ insolvent," when they 
sufficiently allege the facts to justify proof of 
insolvency within the meaning of art. 1497. 
C. Pineau v. Letrllicr, 7 Q. P. R. 203.

Cheqwe—f'onsidcration — Presentment for 
ieeoptanee or Payment.] An action oa • 

cheque will not be dismissed on an inscription 
in law because the declaration does not allege 
the consideration nor presentation for accept
ance "r payment. end an allegation in a 
pleading setting up absence of consideration is ! 
not n good defenn- to the action ; but an alle
gation of want of presentation for payment is 
good ns n defence. Aumont v. Massey. 7 Q.
P. R. 87.

Default — Leave to File -Regularity — 
Order —Appeal from—Time. |A party in de
fault for the tiling of a pleading in the 
matter of the contestation of n demand for 
an assignment, may obtain from a Judge leave 
to file such pleading, and if such p-rraission 
is granted the filing will Is- regular. 2. An 
order permuting the filing of ,i pleading after 
the proper time, obtained ex , • rte. is a judg
ment, and the party complaining of such .vois
inent must in proceeding to have it reviewed 
do so within the proper time. Film t. 
Mussen, 5 Q. P. It. 284.

Default of Plea \ on-productimi oI
Documents—Ex parte Inscription — Ktrikiw 
Out—Costs.]—When the actual documents in
voked in support of an action are not pro
duced at the time the action N I istituted. a 
defendant can Is- foreclosed from pleading 
only under an order of n Judge, even if sin h 
documents are produced after the return as 
to the service of process, and notice duly given 
of their production. 2. So long as a f-r. 
closure has not been obtained as above, the 
plaintiff cannot inscribe for examination ami 
hearing ex parte. 3. A motion of tin- defend
ant to strike out such an inscription and for 
liermission to plead will Is- grunted with costs 
against the plaintiff. St. Aubin v. I.nmirche. 
4 Q. P. R. 434.

Default of Plea .Vu» pnducliMi "f 
Documents—Ex parte Inscription — NfnWttJj 
Out—Costs.]—Until the actual proofs invoked 
In support of an action have own produce'! 
by the plaintiff, ami notice given to the 
opposite party, the plaintiff cannot foreolow 
the defendant from pleading and inscribing 
for judgment ex parte. A motion of the w'- 
fendant to set aside the foreclosure and the in-
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wriptioo will be granted with <-oats. Lafon
taine v. ChoquetU. 4 (J. P. It. 437.

Default of Plea — Mating Pleading« 
Clotad—Naglact of Plaintiff to Produce Docu
ment»--Irregular ln»cription—Leave to Plead
_Cost».]—When the documents relied upon
in support of the claim In an action are not 
produced with the return of the writ of sum
mons, the defendant will not be foreclosed 
from pleading upon default of pleading within 
the usual time, except by the order of a Judge, 
even if such documents are afterwards pro
duced. 2. The inscription ex parte of the 
action for examination and hearing uuder 
these cireumstam ee is irregular and illegal, 
and will be struck out of the record. 3. The 
defendants having declared that they had a 
good defence and having produced affidavits to 
that effect with their motion, were allowed to 
file their defence, the whole with costs against 
the plaintiff, tit. Aubin v. Lamarche. (J. 1\ 
It. 41.

Filing after Time Expired—Term»—
Cotta.]—If a plea is tiled after the time tixed, 
without the content of the opposite party or 
the permission of a Judge, the Court, upon 
motion of the plaintiff, will older the defend
ant to pay, within a fixed time, the costs 
occasioned by his default, upon failure of 
which his plea will la* regarded as not tiled. 
tinn Life Atturanee Vo. of Canada v. Dare- 
lag, ti Q. P. It. 346.

Inconsistency Denial - — Subsequent 
Allegation*.] — A defendant has a right to 
deny one by one all the paragraphs of the 
declaration and to follow this denial by other 
allegations. Dontereau v. Latreillr, u Q. P. 
R. 464.

Inconsistency Settlement—Merit».]— A 
defendant who pleads the - •ttlemeut of a 
claim is not prevented thereby from contest
ing the foundation of the claim. Dubeau v. 
Sadon, 0 Q. P. It. 224.

I.iconsistent Pleas—Denial—Payment— 
Set-off.]—A defendant may plead at the same 
time that the debt sued for never existed and 
that it has txsm extinguished by payment or 
set- >ff. Lemoine r. Cai»*e Generous, 23 S. C. 
390.

Inconsistent Pleas—Denial —-Set-off — 
Election.]—A defendant who pleads set-off. 
however irregularly, is not thereby taken to 
have admitted the allegations of the declara
tion. 2. In such case the defendant cannot be 
placed in the position of having to elect be
tween his denial of the allegations of the de
claration and his plea of set-off. 3. The 
denial of certain allegations of the declaration 
only dm» not constitute a general denial, and. 
consequently, in accordance with the terms of 
paragraph 2 of art. 202, C. P., docs not ex
clude every other defence. Palliter v. Duff, 5 
Q. P. R. 7.

Inconsistent Pleas—Denial—Special De
fence.]—A special denial of each one of the 
allegations of the declaration is not a general 
denial within the meaning of art. 202. P.,
and does not exclude another special defence. 
Ileauloc v. Lupien, Q. R. 21 8. C. 210.

Inconsistent Pleat, — General Denial — 
exclusion of Contention and Avoidance.] — 
Where the defendant pleads a denial that the

accident alleged by the plaintiff took place, 
and that if it did take place it occurred by 
reason of the fault of the person injured, the 
defendant cannot have the benefit of both 
pleas : art. 202, C. (.’. P. AlvLeod v. Montreal 
Street It. W. Uo., Q. It. 20 S. V. 8.

Inconsistent Pleas - - General Denial -- 
Set-off—Payment.]—There is uo iucompala
bility between a plea by which a di tendant 
denies having ever owed the plaintiff the 
sum demanded, and one by which he pleads 
set-off of the said sum if the Court is of the 
opinion that he owes it, or payment ; a de
fendant may plead these three defences by the 
same pleading. Lemoine v. LaVaitte Générale. 
5 (j. P. It. 104.

Inconsistent Pleas - General Denial — 
Special Allegation».]—Where the defendant, 
in his plea, begins by denying generally all the 
allegations of the plaintiff's declaration, he is 
excluded, under art. 202 of the Code of Pro
cedure, from proceeding to spwial allegations 
upon the facts of the case. Ckapleau v. 
Tote» of St. Louis, Q. It. 20 8. C. 238.

Inconsistent Pleas—General and Special 
— Election.] — When a defendant pleads a 
general denial in the two first allegations of 
his plea, and then pleads specially in the re
maining paragraphs, on motion of the plain
tiff to reject the special allegations of the plea, 
defendant will be permitted 'o make option 
within four days, and if he fn Is to do so, the 
special allegations will be struck from the 
plea. Rutherford v. Maey, 4 Q. P. It. 320.

Inconsistent Pleas -Ignorance—Set-off.] 
—A plea in which the defendant commences 
by saying that he is ignorant of the facts 
alleged by the plaintiff does not hinder the 
defendant from pleading set-off at the same 
time, because the defendant must have a cer
tain latitude in defending himself, and also 
because everything which prevents the useless 
multiplication of actions ought to be favoured. 
Godbout v. Me Peak, O. R. 20 S. C. 294, 4 U. 
I*. It. 190.

Inconsistent Pleas- Method of Attack
ing—Dilatory Exception—Slander—Irrelevant 
Plea.]—A dilatory execution, and not an In
scription in law, is the pi^per remedy to com
pel a party to opiate between different para
graphs of his pleading. 2. 7n a plea to an 
action in damages for slander, the words, “et 
qu'l dit à la prière de son curé,' are irrelevant 
and In no wise constitute a legal justification 
in respect of an action of this nature, and. 
on an inscription in law, will b« struck from 
the plea with costs, /fortract v. Lefebvre, 4 Q.
P. It. 325.

Inconsistent Pleas jrchctc. of Liti
gious Eight»—Deposit of Price.]—A defend
ant. being sued by the assignee of litigious 
rights, may. in a defence, in which he con
tests the demand on the merits, also invoke 
the benefit of art. 1.182, C. ('.. and deposit the 
amount which he alleges to be the price of the 
sale of such rights to the plaintiff, inasmuch 
as. by such deposit, he offers to take the plain
tiff's bargain, and thereby, in effect, ceases to 
control it. Crevier v. Evans, (j. R. 20 8. ('. 
179.

Inconsistent Pleas Striking Out—Elec
tion.]- Allegations which contradict the pre
ceding allegations of the same plea, containing 
admissions, will Is* struck out upon motion of
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the plu u*iff, without allowing the defendant 
the option M having the preceding allegation 
struck out. /#. stroismoUont v. Dominion let 
Vo.. 4 Q. I*. K. 3U8.

Intervention Tim* —S nr ici — Efvcjttion 
to Form.]—The time for pleading In computed 
from the ilny of the service of the interven
tion, and an exception to the form of the 
intervention must in» filed within three days 
aft r the m rv ice thereof. /?- out kamp \. Bt «a- 
champ. A g. I*. It. 367.

Irregular Default Note — Effect of — 
l oration.)—If a foreclosure to plead has 
been unduly entered during vacation, the 
Injwe, after vacation, of the ordinary delay to 
plea 1 does not affect the defendant until the 
plaintiff ha a removed the foreclosure. Bernard 
v. Vnrbonnenu. ll g. I*. It. 348.

Irregularity It< ply—W ainr.)—A party 
who has replied without reservation to a plea 
irregularly tiled. is considered to have re- 
nounced the right to take advantage of the 
irregularity. Bergeron v. ft mpean. g. It. 2Ô 
8. C. 2ti.

Irrelevant Pica -Segliqvnet - Eire — 
Building. |—In an action for lamages against 
an electric light company for loss by fire by 
reason of defective wiring and excess of elec
tric current, an allegation in the idea which 
states that the building was refused as a risk 
by the insurance companies, will be struck 
from the plea, on an inscription in low, as 
being irrelevant to the issue and in no wise 
HupiKirting the conclusions of the plea. H'<*t 
v. Lnckine Rapids U ydra a lie mid Land Co., 
4 g. I*. It. .114.

Judgment Promissory Xott — Affidavit.] 
—Where a defendant, in his pleading, denies 
that a promissory note signed by him is the 
consideration for a judgment whereon the 
plaintiff is suing him. such plea will not In- 
struck out of the record for default of an 
affidavit in support of it arts. L'<is nnd IhKX 
<*. I1., not living applicable. Pinfold v. 
Pigyutt. 3 g. I*, ft. 361.

Mortgage Action--Foreclosure— Xigleet 
to File Exhibit* Plea Piled irithout l.< a re. ] 
—The default to file, with the return of the 
action, cxliibiis which are not of a nature to 
suspend the delay for foreclosure, does not 
prevent the filing of a plea, and a plea filed 
without leave will Is* rejected on motion to 
that effect. Mela neon v. \rehambanlt, 7 O.
P. It. 38.

Motion to Strike Out — Particulars — 
Preliminary Exception—Deposit.] V motion 
to strike out certain allegations of the defence 
as foreign to the litigation, vague, and inde
terminate. and, us a subsidiary matte ■. for 
particulars of some of such allegation*. is a 
preliminary exception, and will be dismissed 
if it is not accompanied bv a deposit. Poke a 
v. Liysckitz. 3 g V It. r»77.

Municipal By-law /nvaUdity — Adeirr 
'■I Solicitor. | 11 is not lawful to plead in
attacking the validity of a municipal by-law 
relied on by tlw- plaintiff, that it w.. passed 
contrary to tin- opinion of the advocate of 
the municipality. Toirn of Wrstmouut v. 
Mr Kim. ft Q. I*. R. 134.

Propositions of Law - X; ■try-
»« a folio a# — Setoff — Prouve Avant Fair,
Droit.J—The Court will not «trig........ u,„n
demurrer, legal proix.isi lions set forth in 
plea, which do not n-quire proof. To 
action for salary the defendant niunot plead 
that the plaintiff was engaged on i-ertain .on 
dit ions by reason of representations made In 
him. which have since proved false. :{. it k. 
however, not illegal to plead that the plain
tiff has not fulfilled the obligations undertaken 
by him, and Ims thereby caused damage, ami 
to demand on that account set-off to the 
damage caused; and preuve avant faire droit 
will lie ordered upon such allegation* 
ton v. Vivlett, U g. I*. It. 413.

Puis Darrein Continuance / i ,
Arising since Action—Affidavit /- . nmul 
Judgment.]- -The facts contained in a pint 
or a reply puis darrein continuum. must have 
arisen since the t-ontestation. 2. Such a olen 
or reply must lie accompanied I. .-m affid.i, 
attesting the facts and allegations, nnl-ss the*, 
facts are stated by an authentic document.
A certified copy of n judgment prove- its .un- 
tents, but does not by itself prov.- h,. rela
tion Which exists between the adjudication ami 
the facts which are s.«t up in the proceeding 
in which it is delivered. I fcLb.i.ough
Catholic Institution of Deaf I", n p
11. 436.

Striking Out - Demur obi, /*/• a., \
plt-n which is open to a general demurrer will 
not he struck out ou a nummary application 
under s. I.'b't of the Supreme Court Act 
must Ik* demurred to. i'lurl \. Mil hr. Xi N. 
It. lleps. 43.

Striking Out — Embarrassment—Dupli
city— Bail—Equitable Defence.] To a de
claration for broach of a limit bond given in 
a case wherein one of the defendants had been 
arrested upon an execution issued upon m 
judgment obtained in the St. John City Court, 
the defendants by a plea negatived the juri
diction of such Court by reason of the cause 
having been tried and judgment entered upon 
a day upon which the Court was not autii'i- 
ized by law to sit, of which trial and entry 
of judgment the defendant had no notice 
Held, that the plea should not In- struck out 
ns embarrassing ; if it were had in substamr. 
the plaintiff should demur. 2. To the sine- 
declaration the defendants pleaded mi equi
table grounds that the note upon which tin- 
original action was brought in tin- City Court 
had been paid; that the plaintiff notwith
standing payment, retained the note in bis 
possession, and fraudulently obtained judgment 
i K n "H mill, City Cot 
was an official < ’ourt stenographer and was 
privileged from arrest on civil process while 
in the jierformance of his civil duties, yet 
the plaintiff canned him to lie arrested while 
lie was performing such duties: that the de
fendant only went beyond the limits assign-n 
in the bond when he wan compelled to do *> 
in order to perform his official dutiesHeld, 
that this plea was bad as being both embar
rassing and double. Semble, that bail cannot 
by idea take advantage of mutters forming 
grounds for equitable relief, hut should appp 
to tin- Court bv motion. Dibbln v. rry.
N. II. He|m HIO.

Striking Ont Allégation» In X
liminary Objection—Deposit. | A motion lor
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the rejection of certain allegations of a plea, 
anil that tin defendant be ordered to furnish 
certain details, is of the nature of a prelim
inary exception, and will be rejected if not 
accompanied by a deposit. Clermont v. Bilo- 
dtau, 7 y. 1\ R. 68.

Submission of Rights Laic Stamps.] 
— V declaration of a defendant that be sub
mits his rights to the Court, especially If 
accompanied by documents in support of it, 
is a pleading, and will be set aside if it is 
not stamped as such. Dagenais v. Des noyers, 
û Q l\ K. 384.

XII. Rejoinder.

Admission or Denial — Ignorance — 
Amendment.] — Each party must reply spe
cially and categorically to the allegations of 
the opposite party, either by admitting or 
denying them, or by declaring that Is* is 
ignorant o* them. But, on a motion to reject 
an allegation >f the replication to tie answer 
to plea, the defendant will be permitted to 
produce ° new allegation. I if mil v. Kilburn, 
4 y. P. 1*. 310.

XIII. Reply.

Amendment — Full Court—Statute of 
I 'mitations.]—The full Court has power to 
allow, on terms, an amendment for the first 
time -if a pleading by setting up a fact which 
would, If proved, be a good answer to a plea 
of the Statute of Limitations. Jones v. 
Davenport. 7 B. C. R. 482.

B. C. Rule 168- .Yrtr Faints Raised on 
Apr-dl—Condition Precedent.]—The B. C. 
Supreme Court Rule 168 provides that “ any 
condition precedent, the (icrformance of which 
is intended to be contested, shall be distinctly 
specified in his pleadings by the plaintiff or 
defendant (as the case may be), and, sub
ject thereto, an averment of the performance 
or occurrence of all conditions precedent, 
necessary for the case of the plaintiff or 
defendant, shall be implied in his plead
ings." In an action for trespass and a man
datory injunction, the defendants pleaded 
ihe right of entry under a private Act. and 
the consent or acquiescence of the plain
tiffs. The plaintiffs replied setting up the 
failure of the defendant to comply with cer
tain conditions precedent to the exercise of the 
privileges claimed, but did not set up another 
condition precedent upon which the judgment 
appealed from proceeded, though it was not 
referred to at the trial Held. Killam. J., 
contra, that the Rule refers rather to cases 
founded on contract than to those where 
statutory authority is relied upon, and that 
the plaintiffs need not have replied as they 
did. but having done so without setting up 
the conditions specially relied upon in appeal, 
thereby possibly misleading the defendants, 
they were properly punished by the Court be
low by being deprived of their costs in appeal. 
—Per Killam, J. —It was improper for the 
Court appealed from to allow the absence of 
proof to lie set up for the first time on the 
appeal. Judgment in 10 B. C. It. 361 varied. 
Sondon Waterworks and Fight Co. v. Huron 
N. White Co.. 3T> S. C. R. 30!).

U—42

Close of Pleadings Joinder—À ecessity 
for Filing—Motion for Sonsuit—Costs.] — 
A motion for judgincut as in case of a non
suit for not pi'seeding to trial after issue 
joined, according to the course and practi -e 
of the Court, was met by an affidavit maue 
on behalf of iiie plaintiff shewing that no re
plication or joinder of issue had been tiled. 
The defe' «lain in reply proved that a joinder 
of issue had bee1, served in compliance with 
a demand of replication made by him, and 
urged that it would be iiermittiug the plaintiff 
to take advantage of his own wrong if ibis 
motion were refused on account of the plain
tiffs neglect in tiling the joinder:—Held, that 
the motion must lie refused, because the cause 
is not at issue until the joinder Is tiled as 
well as served. Parties are not only at 
libertv to search to see whether or not plead
ings have been tiled, but ar * entitled to a fee 
for so doing. Moreover, as a fee is payable 
to the Crown for the tiling of such papers as 
replications and joinders, it would be n fraud 
on the revenue to permit parties to proceed 
without tiling and paying the fee. As the 
plaintiff’s course was open to objection, he 
should be deprived of his costs UjHin dismissal 
of this motion. Gallagher v. Wilson, 21 Occ. 
N. 54.

Consideration Departure.] — A patty 
who sues on u writing ulleged to have been 
given in execution of u natural obligation, 
cannot, in reply to a plea of no consideration, 
set out a wholly distinct and additional con
sideration ; ami the paragraphs of his reply 
relating thereto will be rejected on motion. 
Brulé v. Brulé, .*> Q. P. It. 263.

Contract -Lease or Sale—Amplification of 
Plea.]—If a party, in his plea, calls a certain 
contract a lease, and the plaintiff, ns his 
answer, sets up that it is a sale, the defend
ant may, in his replication, allege that it Is 
immaterial whether the writing is interpreted 
as a lease or as a sale. 2. A replication can
not set up in detail allegations already set up 
in a plea ; such allegations lieing either useless 
or irregularly pleaded in a replication. 
Migneron v. Williams Manufiu turing Co., 5 
Q. P. R. 226.

Departure Contract—Répudiation— Re
formation.]—The plaintiffs alleged that they 
supplied the defendants, under an agreement, 
with pateut brakes for use on their railway, 
and that the defendants altered them and in
fringed their patent. The defendants alleged 
that they had a right under their agreement 
with the plaintiffs to do what they had 
done. The plaintiffs, by their reply, denied 
any such agreement, and alleged that if the 
written agreement did give any such right, 
it was not the true agreement, and they 
asked to have it reformed: — Held, that 
there was no departure in the reply; for 
the fact that, by mutual mistake, the written 
agreement did not set forth the true agreement 
between the parties in this particular respect 
was a perfectly good answer to the plea of the 
agreement, and it was not necessary that the 
agreement should be actually corrected before 
the mistake could operate as an answer to 
Its terms:—Held, also, that, even if the por
tion of the agreement upon which the defend
ants relied was contained in the same instru
ment as the “agreement" mentioned in the 
statement of claim, the plaintiffs might, con
sistently with their relying upon one part of



1316 PLEADING

it. ask to lut Vf another pari reformeel. Mae- 
Laugkiin v. Lain Erie and Detroit Hirer It. 
M f V. 21 tk « . X. 405, 2 O. L. It. 151.

Departure - Striking (Jut — Demurrer 
Tenu» — Part ten tarn — Estoppel—Deed— 

tutting I to wn—Evidence. J — .4 pleading vun- 
noi be struck out on nummary application ou 
the ground tUal it is bad in law. unless 
it discloses no misonahle cause of art ion or 
a newer (H. 151), or is ao framed aa to pre- 
j ud ice. .*m bar ruse, or delay (lie fair trial of 
the action (It. 127), but the op|»o*ite party 
max raise the point of law under ltule 141b

< it or Judge may under Buie
direct the question of law. If there npi>ear 
to In- one to be rained by *|»ecial ram1 or in 
such other manm-r aa the Court or Judge may 
deem expedient ; or semble, the op|ioslte party 
may take tlie point at the trial though 
it has not been otherwise previously taken. 
Kven assuming that Knglish Order 111, r. it 
(liar. It. 21121, is in force, before an appli
cation to strike out a pleading for want of 
particulars can lie made, an application must 
first he made for further and IsMter particu
lars under It. 212. I'jMin such an applica
tion. the Judge may im|s>se the term that if 
the particulars ordered are not furnished, 
the pleading shall Is- struck out. Where 
the statement of claim set up a case for 
reformation of a document on grounds other 
thnn that of fraud, and by tin reply fraud 
was set up, it was held that the reply was 
had in law, under Rule 117, as being a de
parture: Held, as against the objection that 
the plaintiff w. s estop|ied by the m itais and 
other statetrer ts in the deed, of which he 
sought r« formation, that parol evidence to 
shew that a conveyance absolute on its face 
was Intended to take effect as a mortgage 
only, is admissible, hut that such evidence 
mus» la- of the dearest, most conclusive, and 
unquestionable character. The evidence on 
the plaintiff's behalf was in this cnae held 
to In- sufficient to establish the plaintiff's 
case. Hitardman v. Hand ley. 4 Terr. L. It.
367.

Departure from Declaration. | — A
plaintiff cannot. by a special reply, remodel, 
complete, or modify his declaration. Walker 
V. L amoureux, {}. R. 21 8. ('. 41>2.

Falsity of Quittance Pleaded — In
scription vu Faux. t -IN» a plea «if payment 
baaed ti|»on a notarial quittance the plaintiff 
max reply that the quittai 
this although tin- falsity cannot he proved 
without an inscription en faux. McCarthy 
V. La violette, 5 <J. I*. R. 87.

Grounds of Original Claim Motion— 
Demurrer. | -The plaintiff in Ills reply to a 
plea «if the defendant must «'ontim- himself 
to setting up gmmnls going to shew that the 
plea Is not sustainahb1, and must not allege 
„rounds tending to augment or reinforce Ills 
claim. 2. The fact that allegnli«ins n**ces- 
aary In sustain tin- «-laiin are made in the 
reply. iust«-n<l of being in the declaration, 
must be invoked by motion and not by <le- 
murrer. .1. Neverthel«-ss. a «leinum-r may in 
««-rtaln «-nses Is- treated as a motion. Fox v. 
Mnrri». 1 (J, I*. R. ."140.

Insufficiency of Particulars — Ereef.-
|

lion in law does not lie against a reply to
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a pies ill which III- délai s 
An exception à la forme is the pnper n- 
oouree. 2. An allegation ot a r»*|.|>, insuffi 
dent in itself to displace th.- pH, buf 
which tends to prove the truth of th, |,|Mju. 
tiff’s action, will not In- dismi th.-,| ,.n j„. 
script ion in law. Vi pond v. kilboni. | n
1*. It. 370. N

Intervention - Supplem, nti„g Tettlum 
-Reception to Form.]—A reply t„ an in

tervention containing conclusions «hlvii 
slioilld have been iua«le in th«- |ietitinu f„i 
a writ of mandamus, is irregular. 2 Su, I, 
a reply should be attack.sl by exception to 
the form, and not by demurrer. Urui , 
David, 4 Q. I*. R. 373.

Joinder Dental — Fresh Alienations.]— 
A party who. by his reply to a pl.-a, joins 
issue upon one allegation of such plea, am! 
denies all the others one by one, has tin 
right in such reply also to rank.* new all-p- 
fions. Provincial Hank of Canada v. Lneerh 
4 Q. V. R. 2112.

Leave to Deliver — Timt Jury V,- 
tire — Discretion — Satire of Trial rim 
of Pleading».]—Where an order x\,,s mail,- 
by the Master In Chambers allowing tiie 
plaintiff to deliver a reply after the regular 
time for replying hail expired, a .bulge re
fused to interfere with the discret km exer
cised. although the reply was open to the 
objection that all that it aouglu to put in 
iaaue was already in isam- by the stiiti-ment 
of «lefence, the purpose Is-in g to ennlile the 
plaintiff to file a jury notice, and the caw 
being one in which the plaintiff should lu
ll I lowed to file a jury notice and thus leave 
it to the discretion of the Judge at the 
trial to say whether it should In- tried with 
or* without a jury. The pleadings were not 
closed until the lapse of four days Iexclu,ling 
the Christmas vacation) after the delivery 
of th«- reply, or unti* the defendants had 
joined Iaaue ; and a notice of trial given 
Is-fore the lapse of that lime, .ml without 
a joinder of issue having been delivered, was 
irregular : and the Judge had no imwer to 
allow the uotlce of trial thus irregularly given 
to stand. Rules 257. 258. 2»52. considered. 
Qua v. Canadian Order of Woodmiu nf ik 
World. 28 Occ X. 51, 5 <). !.. U. 51. 2 0. 
W. R. 8.

Negligence — Denial — /*< iteration.]— 
In an action for damages caused by an 
automobile going at an imprudent rate 
s|N-i-d. the plaintiff may nv-i-t allegation» "f 
tin- «lefemv slating that it was only going at 
3 miles an hour and wiir stopped immediately 
after the accident, by stating the rate ot ap«>,d 
at which the autoinohlie was going, and as
serting that it was not under control, iw*- 
hamson v. Yuile, 7 Q. P. It. 01.

New Fasts— Départait. | The plaintiff
in his reply to the defence must confine 
himself to what Is strictly in reply : he may 
not ad«l to his original claim nor allege tart» 
which should have Inn-ii set up in the «le 
duration or which might serve a> a nasm 
for another action, Jobin v. Ratnruie. •» 
Q. P. It. 1*3.

Parties Departure V v Action 
Substitution.]—la an action based uism an 
act of obligation execut«>d in favour <»f 
curator to a substitution and »f three nem*.
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«mi brought by one of the hein» au<l other 
persons whose right* as creditor* are not 
parent title, set up the title of these iiersons, 
a plea of the absence from the record of 
lhe curator and two of the heir*, and of the 
presence its plaintiffs of person* without up- 
pareot title, set up the title of these person*, 
and such part ol the reply will be struck 
. at on motion as te'Jing to reconstitute the 
a, lion. Ucsrtrieret v. Delaney. 3 g. P. It.
384.

Regularity — Title to Land — Assign- 
ui'iit of Mortgage—Attacking.]—The state
ment of claim, in an action for a declaration 
that the plaintiff was entitled to a share in 
certain lauds and to recover possession, al
leged that the defendant society were in 
puss ssion of the whole of the lands and in 
receipt of the rents and profit*, under a 
mortgage of a share or interest therein made 
by two of the remaining defendants, who 
derived their title from the plaintiff's father 
or some of his heirs. The defendant society 
sought to defend their possession and to h>lil 
the rents and profit* by setting up in their 
statement of defence the assignment to them 
of a mortgage nv.de by the plaintiff's father. 
Tiie plaintiff replied that there was no con- 
sklcration for the assignment of such mort
gage. and that the alleged assignor was at the 
time of making it of unsound mind, to the 
knowledge of the defendant society :—Held, 
that the reply raised an issue which the 
nkintiff was entitled to have tried, and it 
was not irregular or impro|s*r to raise it 
ai that stage. Smith v. Smith, 21 the. N. 
531. 2 O. L. K. 410.

Replication Demand— Lean to Plead 
and Demur—Time—Replevin.] — Where a 
plaintiff has been served with a demand of 
replication, and has afterwards obtained an 
order allowing him to plead and demur at the 
same time to the defendant's pleas, he must 
do both within the time allowed by the de
mand. If a replication is served within such 
lime, and a demurrer after it has expired, 
the latter will be set aside, in replevin the 
time for the plaintiff to reply to the defend
ant's pleas is tv., and not twenty days. Mac- 
iHonagle v. Campbell, 30 X. 11. Reps. 4(58.

Settlement of Action.)—A settlement 
of the cause entered into between the parties 
thereto cannot be set up by way of a supple
mentary reply. A motion for leave to file 
such a reply wiil lie dismissed with costs. 
Hilbert v. Tremblay. 4 <J. I*. U. 438.

Striking Ont llmbarrassment.] — De
tinue for an engine. The defendants justified 
under a writ of attachment against the goods 
of l''.. an absent or absconding debtor, the 
engine living seized as F.'s property, and 
also under execution against the goods of 
1 ' The plaintiff replied (4) that when the 
writ of attachment was issued F. was not 
mi absent or absconding debtor : ( 5) that 
the summons and attachment were never per
sonally served upon F., who did not owe 
tin- defendants the whole amount of their 
judgment, and that such judgment was ob
tained by collusion with F. ; (ti) that the 
judgment was paid before this action: (71 
that since the recovery of the judgment large 
sums had been paid by F. which had not 
been credited thereon, and F.. in addition, 
gave the defendants certain stock ns collateral

security for nil sums due, which stock should 
have been sold, and would, if sold, have 
yielded sufficient to pay all amounts due. 
These paragraphs of the reply having been 
struck out by order us irrelevant and tending 
to prejudice, embarrass, and delay the fair 
trii.t of the action : —Held, that the order was 
wrong as to the 4th, 5th, and 15th paragraphs, 
but right as to the 7th. Leonard v. Sweet, 
33 N. 8. Reps. 1U7.

XIV. Statement ok Claim.

Allegation of Immaterial Fact —
Striking out —Rule 2(58—Evidence. Prime
v. Toronto It. IV. Co., 5 (>. W, R. 88.

Allegation of Mat rial Fact.) —
Where the failure to prove a fact will cause 
the action to fall, that fact is a material 
one upon which the plaintiff relies, and, un
der Rule .'{(Ml of the King's Bench Act, R. 
S. M. 1002 e. 40. should lie set out in the 
statement of claim. Makar sky v, Canadian 
Pacifie H. IV. Co., 15 Man. L. R. 53.

Alternative Claim Embarrassment— 
Partnership. Hires v. Pepper. <i o. W. R. 
713.

Alternative Claim—Sale or conversion 
- Doubtful facts. Leader v. Siddall, 1 O.
W. It. 337.

Amendment - t'aiims of Action Arising 
Pendente Lite- Appeal—Time. \—• There is 
nothing in Rule 34'> of the King’s Bench 
Act to warrant the amendment of the state
ment of claim by setting up matters which 
have arisen since the commencement of the 
action except by way of answer to a countcr- 
olaim set ipi by the defendant. That Rule 
confers on the Court no new power of amend
ment, but merely defines the procedure to bo 
followed in exercising powers of amendment, 
which exist apart from it, and as to which 
tiie procedure is not pointed out by the Rules 
preceding it. Toke v. Andrews. S Q. It. D. 
432, distinguished. Tiie referee having pre
viously made an order allowing such an 
amendment to In- made. I lie plaintiff made the 
amendment without waiting for the expira
tion of tiie time for appealing:—Held, that 
this was no reason for disallowing the appeal, 
which was made within tin- time allowed by 
tiie Rules. Speton v. (IUnionr, 21 Oce. N. 
157, II Man. L R. 708

Amendment ('onformity with Writ- 
I neorporated Coin pang - Simuler — Joinder 
of Causes of Action — Trial.]—The writ of 
summons claimed damages against an incor
porât «si company for wrongful dismissal and 
slander. Tiie original statement of claim 
was confined to the former cause of action, 
but. after defence and before reply due, the 
plaintiff amended on pnevipe by adding a 
claim for slander:—Held, that it was eora- 
lietent for the plaintiff to do so. under Rule 
."too. Semble, tlmt an incorporated company 
may lie liable for slander if spoken by 
its servants or agents in direct disobedience 
to its orders : and held. that, at all events 
tiie pleading setting up slander should not 
lie struck out summarily, but should be ad
judicated on. lienw to tin- defendants to 
have tin* question of law first determined.
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The two vauses of action were properly joined; 
but application might he made under 
Rule 237 to direct the method of trial. Rod- 
!/i r v. A'oxon Co., 21 Occ. X. 78, 19 P. H. 
327.

Amendwucnt — Convention—Prayer (or 
Relief—Payment into Court—Judy mint — 
Co#/*—Appeal.]—The judgment in -1 Terr. 
L. R. 498 varied by striking out the order 
to amend the plaintiffs' statement of claim 
as unnecessary, and directing that judgment 
be entered for the defendant, and that the 
amount paid into Court by the defendant 
be paid out to the plaintiffs ; the plaintiffs 
to have the costs of the action up to the 
time of the second payment into Court, the 
defendants to have the general costs of the 
action after that date, and the plaintiffs to 
have the costs of the issues upon which they 
succeeded. The trial Judge having reserved 
judgment came to the conclusion that the 
plaintiffs were entitled to the moneys paid 
into Court by the defendant. He held, how
ever. that they were not so entitled under 
the form of the statement of claim (4 Terr. 
L. R. p. 498». b it only under a claim foi- 
conversion, and îecordiugly in his reasons 
for judgment—the formal order had not been 
taken out before ‘he appeal—he stated that 
under the authority of Rule 189 of the Judi
cature Ordinance, C. O. 1868 c. 21, he 
•* amended the statement of claim so ns to 
determine the real question at issue accord
ing to the evidence adduced," and thereupon 
directed judgment to be entered for the plain
tiffs for the amount paid into Court, without 
costs :—Held, that no amendment was neces
sary; that if. us in this case, the facts .al
leged shewed a wrongful conversion, that was 
sufficient, although the specific words were 
not used, and that, so far as the relief clnimed 
was concerned, the Court was entitled under 
English O. 20, rule 0 (introduced by .1. (>., 
1898. s. 21), and J. O., 1898. s. 8. s.-s. ft. 
to give, and ought to give, any appropria .e 
relief to which the plaintiffs were entitled, 
though it was not specifically claimed. 2. 
That where money is paid into Court ( though 
with a denial of liability) it is to be taken 
to be pleaded as un alternative defence going 
to the whole cause of action, and if the 
plaintiff fails to shew himself entitled to a 
greater sum the defendant is entitled to 
judgment on this defence,, and that the pro
per judgment as to costs is:—'Hie plaintiff 
to have the costs of the action up to the 
time of payment into Court : the defendant 
to have the general costs of the action from 
that time, and the plaintiff to have the costs 
of the issues found in his favour. 3. That 
although by Rule fit HI of the J. O., C. O. 
1898 c. 21, no appeal lies without leave from 
any judgment or order as to costs only which 
by law are left to the discretion of the Court 
or Judge making the judgment or order, and 
although the Court will not as a rule interfere 
with such discretion unless it has lieen exer
cised on a wrongful principle, nevertheless 
when the judgment or order dealing with the 
question of costs is appealed from on other 
grounds, the Court has power under Rule 507 
to make any order which ought to have been 
made by the Court or Judge, and this Rule 
authorizes the Court in banco to deal with 
the question of costs below in any way 
which may appear necessary or expedient 
by reason of its varying or reversing the 
judgment or order appealed from. Imperial 
Hank v. Hull, ft Terr. L. R. 318.

Amendment-Delivery of Amend. , 
ment—Irregularity — Tim, Yalida'ot.i 
Order — Terms — Costs Stay of I'm., 
mgs — Appeal — Waiver Complut, or 
II ith Terms.]—After the delivery of la
ment of claim an order for particulars h.is 
made, and the time for delivering tin- il. >n,, 
was extended until the expiry of six I o 
after the deliver)- of the particulars, i; i iv 
this period hud elapsed, and More 
meut of defence had been delivered, no; 
than four weeks after the upiiearuuw, tlie 
plaintiff, without leave and without tin- <1. 
feudaut’s consent, delivered an amended state
ment of claim ;—Held, that the delivery of 
the amended statement of claim was irregt 
lar under Rule 300. An order was madr, 
ujkiu the defendant’s application to set aside 
the amended statement of claim for irregular
ity, validating the delivery of il, lint direct
ing that the plaintiff should pay the costs 
of the motion and other costs occasioned l" 
the irregularity, and that until payment of 
such costs further proceedings on the charge-, 
introduced by the amendment should b«- stayed, 
or. if such costs should not be paid within 
otic month after taxation, that the amend
ments should be struck out. Mere com
pliance with the terms of an order, by th 
party to whom an indulgence or relief is 
granted on terms, does not preclude him from 
moving against the order. Anlaby v. Prae
tor ius, 20 Q. B. D. 704, Hewsun v. Mac
donald. 32 P. 407, and Duffy v. Donovan. 
14 P. R. 159, followed. Anthony v. Blair. 
23 Ore. N. 50, 5 O. !.. R. 48, 1 u W. 11. 
841.

Amendment—Description of Defendant 
Married Woman - Widow. |— If a wife, com 
mon as to property, who is described ns a 
widow In a contract, is described in the sum- 
manner in an action founded upon the on 
tract, to which she is defendant, and pleads 
that she Is a wife and common as t<> pro
perty, tin* plaintiff will not be permitted to 
amend by changing the description. Mtrrul 
v. Laprad,. 0 y. P. R. 242.

Amendment P,seeding Terms of Orthr 
Allowing- - Waiver of Right to Obj" t.1 Two 
weeks after the receipt of an amended state
ment of claim the defendant’s solicitors wrote 
to th* plaintiffs' solicitor that they would 
" prepare and file a new statement of defence 
according to the amendment you have made, 
and two weeks later took out a summons 
to strike out the amended statement of claim, 
on the ground that it exceeded the terms of 
the order authorizing amendment 
that the defendants had waived their riglx 
to object. Centre Star Mining Co. v. Row
land Miners’ Union, 23 Occ. N. 37. I» Ih ( 
R. 325.

Amendment -Increasing Amount 
ed—Mistake—Money Paid into Court- V- 
eeptaner by Mistake.]—The plaintiff was .i - 
lowed under Rule 312 to amend his state
ment of claim in an action upon n building 
contract by increasing the amount claimed tor 
extras, and to amend his reply by changing 
acceptance into non-acceptance of money pal" 
into Court by the defendant, notwithstanding 
that the plaintiff had filed a memorandum 
of acceptance, under Rule 423. although h 
had not taken the money out of j- ourt. 
the Court being satisfied that the plain n 
had made a mistake, and, on finding it on .
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bad moved with reasonable promptness to cor- 

,i, and that uo real prejudice was done 
i„ tb.' defendant. Emery v. Webeter. 1» Ex. 
•4J followed. Chevalier \. Rout. 22 < h e. -X.
:m, ;i u. L. It. 211», 1 O. W. It. 12, 115.

Amendment -Limitation of Actions. 1 — 
H.at tia time allowed by a statute for the 
,, muievcement of the action baa expired when 
a demurrer to the statement of claim was 
a ruled, was held to be no objection to the 
allowance of amendments which did not s-ek 
•to mti-oduce any new parties or different 
causes of action. Makartky v. Canadian 
Purifie R. W. Co., 15 Man. L. It. 53.

Amendment Mitnomor of Petitioner — 
I mpottibiiily of Amending Security-bond. \— 
If a petition in contestation of an election 
nt a school commissioner may be amended 
by . hanging the lirst name of one of the 
lietithmers. such change cannot apply to the 
security-bond given by the petitioners, which 
is a contract, and the i>vtitkm cannot be 
amended if the security is not. Dame V. 
St. Germain, 6 Q. P. It. 441».

Amendment Uionomer of Plaintiff 
Iffidavit.)—The fact that the plaintiff is 

described in the writ of summons and declara
tion us “ Charles Averill Kennedy." instead 
of “ Charles Avery," causes uo prejudice, and 
does not afford ground for an exception to 
ill. form. 2. In any case such an exception 
might to be accompanied by the affidavit 
required by Rule 47 of the Rules of Prac
tice. Kennedy v. 8 hurtle ft, 3 <J. P. It. 421.

Amendment -S'etc Claim after Trail.] — 
A motion to amend will not be allowed after 
the close of the trial, especially if the now 
i lium attempted to be set up is not supported 
by the evidence. Archambault v. Melancon.
7 if. P. It. 36.

Amendment. Ordinary let ion—Appear- 
<mt•'—Change to Summary Action.] A 
plaintiff cannot, after the appearance of the 
defendant, by simple amendment change an 
ordinary action into n summary action ; and 
such an amendment will lie struck our upon 
motion. Trahan v. Morin, 4 (J. P. It. 378.

Amendment Parties—Joinder of causes 
of action—Specific performance—Recovery of 
la»"! I.er v. Gallagher ( Man.), 2 W. L. It.
306,

Amendment at Trial—Tre»pat» to Land
Vnc {'ante of Action—Mine—InopectionA
In an action for damages for trespass and 

for an injunction the statement of claim al- 
'• - ■'I that the defendant, who was in occu- 
loitiou of adjoining property which was being 
operated ns a «-oui mine, had entered upon 
and under lots It. and C. owned by the plain- 
till. and had moved coal and minerals there
from. Prom the evidence for the defence 
" 'Ppetred that no excavations had been 
ma>!>‘ on lots It. and (’. since the date tres- 
P»' was alleged to have commenced, but 
tien the defendant's tunnel had extended into 
ftlcr adjoining lands owned by the plaintiff 
iu tvsiw-t of which no complaint had been 
mad*» The plaintiff at the close of the de-

■ndant s case applied for leave to amend the 
statement of claim under s. 164 of the Judi
cature Ordinance, by alleging that the tres
pass had been committed upon these last men-

Honed lands:—Held, that the real contro
versy between the parties was whether the 
defendant had committed trespass upon lots 
It. and < and no amendment was necessary 
for the purpose of determining that question, 
and it would he an unreasonable exercise of 
the itowers conferred by the section to allow 
the plaintiff, after the close of the evidence, 
to amend by setting up a new cause of 
action discovered from the evidence for the 
defence:—Held, also, that a refusal by the 
defendant to allow inspection by the plaintiff 
of the workings of the mine was not suffi
cient reason for allowing the amendment, as 
the defendant might have obtained an order 
for inspection. (ireater latitude should tie 
allowed to a defendant in amending by sid
ling up new grounds of defence than to a 
plaintiff in setting up new causes of action, 
because a defendant cannot afterwards avail 
himself of such defence, while a plaintiff 
does not lose his claim in respect of such 
cause of action. Moran v. Graham. 2 Terr. 
L. U. 304.

Amendment -lint of Summon» — Tiro 
Cairn X of Action—Election to Purtue One 

-Penalty Ditcovtry — Dominion Elec
tion* Act, 1900.]—The writ of summons 
I issued 30th January. 1001 ) was indorsed 
with a claim to recover penalties under the 
1 >• minion Elections Act, 19tX), and for dam
ai; for wrongfully depriving the plaintiff 
of his vote at an election held on the 7th 
November. 1000. The statement of claim 
(delivered 14th March, 10O1) did not assert 
any claim to penalties, but was confined to 
the common law cause of action. _ The state
ment of defence (delivered 27th March. 
1001), denied the allegations of the statement 
of claim and alleged want of notice of action. 
The plaintiff obtained the usual discovery 
from the defendant, without objection. On 
the 31st December, 1001, after such discovery, 
and when the action was ready for trial, 
the plaintiff applied for leave to amend 
t)ie statement of claim by adding a claim 
for the penalties mentioned in the indorsement 
of the writ :—Held, that the defendant in 
an action for penalties might have success 
fully resisted an attempt to compel him to 
submit to an examination for discovery. Re
gina v. Fox, IS P. R. 343. distinguished. 
The plaintiff, having by proceeding at common 
law obtained from the defendant the dis
covery which In1 could not have had in an 
action for penalties, and having allowed more 
than a year to elapse befor» applying for 
leave to amend, must, notwithstanding the 
indorsement of the writ, he taken to have 
conclusively elected to pursue his common 
law remedy : and leave to amend was pro
perly refused. Sections 11», 181, 133, and 
142. of the Dominion Elections Act. 1900, 
discussed. Rote v. Crodcn, 22 Occ. N. 135, 
3 O. L. U. 383, 1 O. W. R. 170.

Amendment before New Trial—Rule 
■Iti—".If any Time”—Special Damage. 1— 
All necessary amendments may be made 11 at 
any time " under Rule 312, and an action in 
which a nonsuit has been set aside as against 
one defendant and a new trial ordered as to 
him by a Divisional Court, is in the same 
position as if it was at issue and had not 
lieeu tried ; and the plaintiff was allowed to 
amend the statement of claim by inserting 
a paragraph alleging special damage. The 
Duke of Ituccleucb, |181)2] P. 201, referred
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to. Semble, that, while It may be conveni
ent to submit a draft amendment upon a 
motion for leave t«> amend, it is not neces
sary to do so. Hunter v. Itoyd. '-I Ow. X. 
til, « O. !.. It. ti3U, 1! O. W. 11. 1053.

Cause of Action — Damages for not 
transferring stock — Principal and agent. 
JJicriumm v. Toronto Holler Heart no Co., 2 
U. XV. It. 4ti3, 47».

Chambers Motion — F,jt liibitn.\—It is 
not necessary to tile exhibits referred to in 
an af lids vit filed on an application in Cham
bers. Larsen v. Hauer, 5 Terr. L. It. 438.

Damages I trench of covenant —; Neces
sary allegations—Particulars. Hob in no a \. 
Trustees of Toronto Ocneral Hurylng 
(/rounds. 20. XV. It. 8»1.

Declaratory Judgment Statements of 
reasons for seeking relief—Embarrassment— 
Pleading to claim—Waiver. Harris v. //or
ris. 1 O. W. It. ti84, 734.

Defamation — Privilege — Motion to 
strike out paragraph—Pleading over—Waiver
— Embarrassment—Indefinite charge—Miti
gation of damages — Understanding of by
standers of words complained of. Laurie v. 
Maxwell, 3 O. XV. It. .‘18, 134, 28*.

Delivery after Defence— /rregularity.] 
—The defendant entered an appearance and at 
the same time filed a statement of defence 
and counterclaim, which lie then served, and 
gave notice to the plaintiffs that lie tlid 
not require the delivery of a statement of 
claim :—Held, that a statement of claim suh- 
sequently delivered by the plaintiffs was 
irregular. The indorsement on the writ of 
summons had become the statement of claim, 
and if not sufficient could lie amended with-
oet leave. Rales 171, 343, -'i: 25ti, :**>,
considered. Confederation Life .1 ssoeiution 
v. Moon. 24 Occ. X. 23, Il O. L. It. tHh. 2 
O. W. It. 1*41, 103», It>87. 112».

Delivery of Amended Pleading--Time
— 1 s*a ve— Consent —< >r<ler va I idut ing—Terms 
—Stay of proceedings — Payment of costs. 
Anthony v. Hlain, I O. XX’. It. 841.

Discretion Appeal. | XX’hen a Judge to 
whom an appl fact ion has been made to strike 
out a statement of claim, on the ground that 
it discloses no reasonable cause of action, 
lias exercised a discretion and made an order 
refusing the application, that order ought 
not to be interfered with on appeal unless 
the Judge below decided the case upon an 
erroneous principle or omitted to take into 
consideration something which ought to have 
influenced his judgment. Cooper v. York
shire (luarantee and Securities Corporation,
11 It. ('. 11. »7.

I disclosing no cause of action, that th.
| ing was good. In such an action it > 

necessary for the plaintiff to allé. own. 
in the foreshore. Semble, u combined 
cation may be made under Order \1.\.
27. and Order XXX'., r. 4. to sn-ik. 
statement of claim on the grounds ihm it 
is emburrassiug and discloses no reason .

I
limited to eases which are plain and oln -mx 
Attorncy-tieneral lor Hritinh Columbia 

| Canadian Hacific H. IV. Co., lu It. ('. It. lo>.

Enlargement of Writ Wrongful -
! missal of servant—Depreciation in -lock 
I company—Particulars. I lorley c a nail a

Woollen Mills Co., 2 O. XV. II. 437. 47*.

Extension of Claim in Writ •'■»•
l>iee bp Hosting—Subnt guent I ppeunno 
IVoit’cr,]—The claim indorsed on ih-- \mi 
of summons was for specific performative of 
an agreement for the purchase and sale of 
land. The statement of claim prayed can
cellation of the agreement and possession of 
the land :—Held, a legitimate extension of the 
claim within Rule 24-1. The defendant net 
having appeared within the proper time. - 
vice of the statement of claim was effect 
pursuant to Rule 330, by posting up 
copy in the proper office, after which • he 
defendant entered an appearance and thcMti 
required the delivery of a statement of finit.. 
— Held, that the defendant lmd waived any 
right to complain of the variation made u 
the extended pleading : and the order made 
upon ii motion to set aside the stntemeni 
of claim, allowing it to stand as of the dote 
of tin» order, was the proper one. <!•••• v. 
Hell. 33 Ch. I ». Ri», distinguished. '• 
v, Hieh, 21 Occ. X. 211, 1 (). !.. K. 247.

Extension of Claim Indorsed on Writ
of Snmmons XUrrier out of Jurisdn n •> I 
—The plaintiffs began an action against tin..' 
defendants all resident in England, and sc r I 
the writ of summons on one of ill" 
fendants while temporarily in I British Volum- 
bia, and then under Order XI. served tin* 
other defendants in England. The claim in
dorsed on the writ was for damages for n <n- 
trunsfer to the plaintiffs of shares accordais 
to agreement and for failure to Imld vviirin 
stock in trust. By the statement <>! ilium 
the plaintiffs set up in effect a chum for 
damages against the defendants for nandii- 

I lently manipulating certain companies so that 
the stock had become worthless Held, that 
the matters alleged in the statement ol ' hum 
were within the scope of the indorsement. 
In deciding whether or not the cause »'t 
action indorsed on a writ has been unduly 
extended in the statement of claim, tliv la;1 
that one of the defendants was served Wlllim 
tin» jurisdiction and the others were sui-' 
q lient I v served without the jurisdiction un t 
Order XI., is immaterial. Oppenhnnut 
Sparling. 1» B. <'. R. 162.

Embarrassment — Canne of Art ion — 
Crown—Ownership of Foreshore.j—In an ac
tion by the Attorney-General for the province 
for damages and an injunction the state
ment of c laim alleged that the defendant com
pany had wrongfully erected an embankment 
on the foreshore of Hurrard Inlet, and there
by obstructed the outfall of sewers, to the 
damage and annoyance of the |>eople of X’an 
couver :—Held, on an application to strike 
out the pleading as embarrassing and as

Fraud—Not ice—Embarrassment. H> ntty
McConnell, 3 O. XV. R. 341.

Illegal Trade Combination I'.'
.rv Maternent»—Kmbarrnmment 11 '
- Canicular* —Uncover, — Privilege. '• 
•ri Wholeiale Co. v. IhcMt. « <>■ " «• 
11.

Joinder of Cause, of Action In<'
actory statements — Libel — Special
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age—Infringement of «everal patenth for tn- 
veutious—Company -Wrongs In-fore incorpor
ation. Copeland Châtiera»n Co. v. Buaineaa
'iyatrma Limited, ti O. XN. K. 555.

Malpractice “ Ffiinent — Amend
ment. I—The word "efficient." ;is applied to 
a in--(Ileal practitioner in a statement of claim 
for damage» for his unskilful treatment of 
ihe plaintiff, wan held to lie ambiguous, inas
much ;is it might lie taken to mean that the 
practitioner was merely competent, or that 
lie was not only competent, but would 
in fact skilfully treat, and the statement of 
claim was therefore held to In* embarrass
ing. Judge's order dismissing application to 
amend by setting up objection in law, varied, 
and plaintiff given leave to apply to amend, 
and in default defendant given leave to apply 
in strike out portion of claim as embarrass
ing. NcMlcr v. Cohado Vorth-Wcet Coal 
and Lumber Syndicate, 1 Terr. L. It. 421.

Mortgage Action — Alt e matin Pro- 
n’norif --- Fmbarraaaing or I n nereaaary — 
Striking Out.]—Allegations in a statement 
of claim unnecessary inasmuch as they merely 
anticipate a possible defence, are not neces
sarily embarrassing. The plaintiffs In para
graph 2 of their si at emeu t of claim alleged 
that tin- defendant by deed dated 1,‘ltli Novem
ber, 1888, in consideration of £ 1 AM13 lent him 
by one A. M. mortgaged bis reversionary 
interest in his father's estate, and that in the 
said deed it was provided that if the defend
ant should within ten years after the date 
of the mortgage become entitled to the said 
reversionary interest by the death of the 
tenant for life, and should within .'to days 
after obtaining possession of the same pay 
the said A. M. #2.000, with comismnd in
terest at 10 |ier cent, per annum, then the 
mortgage should lie void. In paragraph 3 it 
was alleged that it was further provided by 
the mortgage that if the defendant should at 
the expiration of 10 years from the date of 
the mortgage repay to A. M. the said sum of 
£1,003. with interest eomiiounded yearly at 
lo per cent., then the mortgage should be 
void. In paragraph 4 it was alleged that 
the defendant covenanted in the said Ue«s| 
to pay the mortgage money and interest and 
observe the provisoes therein contained. In 
paragraph 5 it was alleged that A. >1. had 
duly assigned the mortgage to the plaintiffs ; 
in paragraph (1, that the defendant did not 
within 10 years become entitled to the prop
erty mortgaged by the death of the life tenant ; 
and in paragraph 7, ihat the defendant had 
JJJt Paid any sum whatever on the mortgage. 
Ihe plaintiff claimed £1.003 and interest at 
10 per cent, eomiiounded yearly : — Held, on 
au application to strike out the whole state- 
ment <>f claim, or at any rate either pora- 

i “ ,or ÎWMunwph 3 as embarrassing, that 
the pleading was not embarrassing, and should 
Mtaml ; that so far as any of the allegations 
might be unnecessary they merely anticipated 
a possible defence, and were not on that nc- 
•■ount embarrassing. Vaneoiirer Land a ad 
SacuriUet Co. v. MeKinnell. 5 Terr. !.. II. 27.

Motion to Strike Out Part—Execution 
against interest in laud—Judgment—Remedy 
by summary application. Boirennan v. Hall, 
»> O. W. R. 225.

Motion to Strike Out Parts Allega
tions of material facts. Stem in v. Toronto 
I (dur Benefit Fund. 5 O. W. R. 17S. 231».

Non-comformity with Writ of Sum
mons Action Is-gun by co-partner hip — 
Statement of claim in name of incorporaittl 
« oui pan v Statute of Limitations. Muir v. 
tiuiuane, 5 O. \V. It. 324, ti O. W. R. »»4. 383, 
844.

Non-conformity with Writ of Sum
mons Amendment Practice. Blackmll v. 
Black mil 2 0. W. It. 411, .'<07.

Particulars -Copyright in Book—Reyia- 
tration—Infringement.]—In an action for in
fringement of copyright in a I look, the state
ment of claim alleged that the plaintiffs were 
the proprietors of a subsisting copyright duly 
registered, hut did not mention the date of 
registration, and further alleged that the de
fendants printed for sale a large number of 
copies of another Iss’k a part whereof was an 
Infringement of the plaintiffs' copyright :— 
Held, that the defendants were entitled to 
particulars shewing the date of registration 
of the plaintiffs' copyright, and shewing what 
isirt of the defendants' book infringed the 
plaintiffs' right. Sweet v. Maugham, 11 
Sim. 51. not followed. Maw man v. Tegg, 2 
Russ. 385. 3UU, and Page v. Wisden, 20 !.. T. 
X. S. 435, followed. Liddell v. i'opp-t'lurk 
Co.. 21 Occ. X. 12<S, lit P. It. 332.

Particulars — Mortgage Sale under 
Conspiracy Account. Huffman v. 

//»//, 1 O. W. R. 242.

Personal Injuries- \eyliyrnee — Defee- 
tin Machine Inanrance ayainat Accident—- 
/rrelcvaneg.J—lu an action for damages for 
personal injuries caused by a machine alleged 
to have liée» defectively constructed, belonging 
to the defendants, the fact that the defendants 
were insured in an Insurance company against 
such accidents, cannot lie given in evidence, as 
it is not in any way relevant : and an allega
tion in the statement of claim that such in
surance existed was struck out, as embar
rassing to the defendants. Flynn v. Indaa- 
trial Inhibition Aaaociation of Toronto, 24 
Dec. X. 58, li O. !.. R. «35, 2 O. W. R. 1047. 
1075.

Personal Injuries by Electric Wires
—Subsequent removal of wires—Admissibility 
of evidence. (Hotter v. Toronto Fleet re
light f'o., 4 O. W. R. 532.

Striking Out—Cauae of I et ion-—F m hur
ra ax no at—Demurrer- -Amendât* at—Term» — 
Rule» 261, 29S.|—In an action to recover 
the amount of an insurance upon the life of 

under n policy issued by the defendants 
and assigned to the plaintiff, the plaintiff 
alleged, in the alternative, that the defendants 
had re-insured with another company, and 
after the death of (\ the defendants requested 
the reinsuring company to pay the amount re
insured to the defendants, which tile reinsur
ing eomimny did. with a direction to pay the 
amount over to the plaintiff, which the de
fendants refused to do: — Held, that tills 
amounted to an allegation that the defendants 
had received a sum of money to the use of 
the plaintiff, which they refused to pay over 
to him, and that they were trustee thereof 
for him : and the paragraphs of the statement 
of claim containing the alternative allegations 
should not be struck out summarily under 
Rule 2ttl as disclosing no reasonable cause of 
action, nor under Rule 21 >R as tending to pre
judice. embarrass, or delay the fair trial of
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the action, Rule lilil is intended to apply only 
where the pleading is obviously bad. A party 
may still have a point of law disposed of, 
although he is not at liberty to demur: Rule 
251). Attorney-Ueueral of the Duchy of Lan
caster v. l»ndon and North-Western It. W. 
Co. 1181)2J 3 Ch. 274, and Kellaway v. Bury, 
Of* L. T. N. S. SOU, followed. Semble, that 
where a pleading Is struck out and the party 
pleading is allowed to amend, there is no 
authority for imiwsiug the tern: that he is to 
tile with the amendment an affidavit shewing 
prima facie its truth, Brophy v. Royal Vic
toria In*. Co.. 21 Occ. N. W», 2 O. L. It. 
661.

.See Damaues— Mechanics' Liers—Rail
ways and Railway Companies — Tea tit: 
Mask and Trade-Name.

XV. Statement of Defence.

plea. Questions of law go:jg to the merit» of 
a case will not be decided on an application 
to strike out pleadings as embarrass,< ... 
In Star Mining Co. v. Ro**lan>i ilinin' 
Union. 23 Occ. N. 272, V II. C. It. 681.

Embarrassment -Master and "••i viuit 
Wrongful dismissal - Denial Justili.iitiou, 
Wall v. McNab A Co., 2 O. W. it. 11 LX 

Embarrassment -Striking Out. | -Ques
tions of substantial difficulty ur importai 
raised by the statement of defence should not 
be disposed of on motion in Chambers, under 
Rule 318 of the King's Bench Act, 181)5, to 
strike out paragraphs of the statement oi 
defence as embarrassing, but should he left 
to be dealt with at the trial of the action. 

I The defences herein were held to present queg- 
| lions of such substantial difficulty and ira- 
j portunce that they should not h- si ruck out 
! on motion in Chambers. Ætna Life Ins, (Jo. 
1 v. Sharp, 11 Man. L. R. 141. discussed and 
, explained. Loup v. Borne*, 14 Man. L. It. 427.

Action Brought In Name of Company
—Question of practice — Use of company’s 
name as plaintiff in actions—Discretion--Mo* j 
lion to stay Sa*katcheuran Land and Rome- 
stead Co. v. Leadley, 2 O. W. R. 745, 850,
817, 944, 1075 mil'. 8 <> W. R. 133, 191,
4 O. W. R. 39. 378, 5 O. W. R. 4411, Sat-
katchru an Lana and Homestead Co. v. Moore, I
2 O. W. R. 016, 044. 1075, 1112, 4 O. W. R. 
39. 378.

Amended Pleading —Leave to deliver— 
Company — Lien—Solicitor—Abiding pnrjy— 
Clouding over. Ryckman v. Toronto Type j 
Foundry Co., 3 O. W. R. 207, 200, 434, 522.

Amendment Statute of Frauds—Terms 
—Coats. McLeod v. Crate ford. (1 O. W. II. j

Application to Strike Ont—Irrelevant 
matter. Fred v. Maloney, 2 O. W. R. 388, 
410.

Application to Strike Ont —Defence in 
liar—Prosecution for crime. Canada Bitouit 
Co. v. Spittal, 2 O. W. It. .*187, 735.

Contributory Negligence — Particu
lars — Postponement till after discovery, j 
Kelly v. Martin, f, (). W. It. 141.

Denial of Plaintiffs' Title -Defendant* j 
Title—Loche*.] — The statement of defence \ 
traversed allegations in the claim to the effect j 
that plaintiffs were entitled to mine certain | 
coal under the sea, without shewing the do- ; 
fendants* title in the defence, ami further set 
up laches ns an alternative defence :—Held, 
that the.défendants were bound to set forth 
their till** in their statement of defence. 
Decision in 0 B. (\ It. 300 reversed. V,V/ui 
malt and Nanaimo R. IV. Co. v. .Vein Van- 
couvcr Coal Co., 9 B. ('. R. 102.

Embarrassment — Action against Trade j 
Union—Defence of Nul Tiel Corporation ■— 
Application o Strike Out.]—It is open to 
either party to an action up to the time of 
the trial to attack the other's pleadings. In 
an action against a labour onion for damages 
in respect of a strike, the union pleaded that 
“ they were not a company. cor|K»ratioii, co
partnership. or person, ami not capable of 
being sued in this or any action:"—Held, bad 1

Embarrassment—Striking Out—Partner- 
ship--Hill* of Sale.]—Matter in a statement 
of defence, attacked ns tending to prejudice, 
embarrass, or delay, will be struck out less 
freely than in a statement of claim. McBwen 
v. North-West Coal and Navigation Go., 1 
Terr. L. R. 203. followed. Statement of claim 
set up a partnership between the plaintiff D. 
and the defendant P., a mortgage by 1). aud V. 
of partnership goods to C.. and a mortgage of 
P.’s interest therein to C. Pros. The 1st 
paragraph of the defence of C. Bros, denied 
the partnership. The 2nd paragraph set up 
that, “ whatever relationship existed " between 
D. and P., that relationship was put in, end 
to and the entire ownership of the goods 
mortgaged then vested in D. free from any 
Interest of P. :—Held, that the 2nd paragraph 
was embarrassing, inasmuch as, while it as
sumed some relationship to have existed be
tween D. and P., and alleged it to have been 
put an end to and the property to have vested 
in P., it did not allege ill the nature of tin- 
relationship, and (2) the mode in which the 
relationship had been terminated and the 
property become vested in D., i.e., whether by 
operation or implication of law or by agm 
ment of dissolution or other agreement stating 
the nature of such other agreement. The <th 
paragraph of the defence of <’. Bros, alleged 
that, even if the mortgage to <*. constituted 
a partnership liability. C. Bros, had n 
separate claim against D. before C. acQUirea 
any such partnership liability:- IMd, tnat 
the 7th paragraph was embarrassing, inas
much ns it did not allege that the separate 
claim of C. Bros, was the same as that tor 
which they held the chattel mortgage, and as. 
if that was not the case, the whole pnrngrapn 
was entirely immaterial. The 8th puragrai 
of the defence alleged that the mortgage t 
C. was void, and did not comply with the 
Bills of Sale Ordinance, «nd iw affidavit g 
hmia tides accompanied it:—Held, that tn 
8th paragraph was embarrassing, '«««J®®” 
as it was uncertain whether it intended tnat 
the mortgage was void on the ground only 
the a Imp nee of an affidavit of bona nd« . 
ns well for non-compliance with other requin 
monta of the Bills of Sale Ordinance, or « 
grounds apart from that Ordinance. 
v. Patrick, 2 Terr. L. R- 0-

Ezclnaion of Coanterelalm-Actlon fnr
price of li.xx!" -- Counterclaim fur milicien*
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promcutioQ.—Parti»* — AJd«i Jet.ndyut by 
vounterclaim — Uoevenieoce. -1. Mat Donald 
i , Logon ( N.W.T.), 2 W. L. K. 23.

Exclusion of Counterclaim Action on 
foreign judgment — Counterclaim for libel. 

11oisons Hank v. Hall, 4 U. W. It. 4<i2, 5 O. 
W. K. 1)25.

Exclusion of Counterclaim -luconveiii- 
,-uo- Delay- Mortgage action—Counterclaim 
for wrongful seizure and sale of goods — 
Forum. Imperial Hank oj Canada v. Martin, 
i; 0. XV It. 485, 736, 824.

Immaterial Iaaue Striking Out.]—The 
plaintiff’s daim was for work doue aud ma
terial» provided for a company for which the 
defendants had agreed to become responsible. 
The statement of claim net out the items of 
the claim, liy one paragraph of the statement 
of defence the defendants set up that no ac
count of the moneys claimed by the plain
tiff, except as to one disputed item, bud been 
rendered to the defendants, and that payment 
had not I teen demanded before action brought ; 
and by another paragraph, that before the 
commencement of the action the defendants 
offered to the plaintiff a specified sum (less 
than the amount claimed ) and that the plain
tiff had not demanded nor made any claim for 
any amount in excess thereof :—Held, that no 
ixsue or an immaterial Issue was tendered by 
these paragraphs, and that they were embar
rassing aud must be struck out. Webb v. 
Hamilton Cataract Power, Light and Traction 
Co., 7 O. L. It. «07, 3 O. W. It. 3*4.

Leave to Amend -Adding defence—At
taching order. Hearing v. Méfiée. 1 O. W. It. 
213.

Malicious Prosecution. | — Ft am» v.
Hank of Ottawa, 2 O. W. It. 483.

Motion for Leave to Add New De
fence - -Mortgage action — Illegal considera
tion- Bank—Future advances- Affidavits of 
merits- I May. Imperial Hank of Canada v. 
Martin, « O. W. U. 48T,. 736. 824.

Motion to Strike Out -Embarrassment 
l‘rêvions action — Res judicata. Barrette 

V. Canadian Hank of Com mm. (Y.T.). 1 XV. 
L. It. 171.

Motion to Strike Out -Embarrassment 
—-Utiles of pleading. Hrhweigrr v. \'inebcr<i
(Man.). 2 XV. L. R. 266.

“ Not Guilty by StatuteM — Partira- 
j.j A railway company cannot be re- 

M'nr.il to give particulars of the defence of 
not guilty by statute.” The right to plead 

d . iL, "ll,‘ ,M‘inK expressly preserved by 
i ule «86 the application of Rule 2149 is ex 
i ’ nen2lngs v- Trunk It. XV. Co..
T ’ °ver ruled. Taylor v. Hr a tut
™* H- W • Co.. 21 Occ. N. 437. 2 O. L. It.

Noting Pleadings Closed Ixnig delav 
in proceeding with action — Presumption of 
nhnndoninent — Not ice to parties affe, id. 
I It ?»(!' Rarwkk' 0 O. XV. It. 765, Hi i>

Payment into Court - Acceptance o,
//on Vr-P<,îd VfV'tV of Tim. for—Helen 
bon- Ci'ply ( orht Discretion. 1 — Act ion In

an executrix for damages for an alleged un
lawful detention of the plaintiff's goods. The 
defendant pleaded a number of defences, and 
paid into Court #1, which, lie said, was suffi
cient to satisfy the plaintiffs claim. A motion 
was made by the plaintiff at Chambers for an 
order allowing him, notwithstanding the time 
limited for so doing had expired, to tile and 
deliver a reply accepting the sum of mouey 
paid into Court by the defendant, and en
larging the time for payment of the money 
out of Court:—Held, in « ham hero, that, al
though there was a technical right on the part 
of plaintiff to recover nominal damages, the 
action should not have liven commenced for 
the value of the property, a no, for this reason, 
the plaintiff should lie refused assistance over 
the technical difficulty which stood in her 
way un account of her not having replied 
within the ordinary time:—Held, on up|>eal, 
reversing the order in Chambers, that in case 
of a plea of payment of money into Court to 
satisfy tlie claim of the plaintiff, whenever the 
plaintiff becomes ready to accept such sum, 
his right to amend so as to a<fept such sum. 
paid in in full must be allowed, subject to 
such terms ns the law requires. Per Meagher, 
.1.. dissenting, that, as the amendment sought 
did not go to the merits of any question to be 
tried, but affected the right to costs merely, 

m 1 hambers Judge had a -li- ration '•> grant
or refuse the indulgence iiskihI. Miller v. 
irchibatd. lit Occ. N. 400, 20 Occ. N. 136, 33 

N. 8. Reps. 180.

Promissory Note— Illegality—Failure to 
set forth necessary facts — Striking out —• 
Amendment. Ireland v. Andrew (N.XX’.T.),
1 XV. I.. It. 346, 575.

Promissory Note — Indorenncnt without 
Valin Fraud—Set-off Defeated.]—-Action by 
au indorsee against the maker and the in
dorser of a promissory note. Defence that the 
indorser, for whose benefit the note was made, 
and who had received the consideration, in
dorsed it to the plaintiff's brother, who when 
lie was indebted to the indorser, in collusion 
with tlie plaintiff, and for the purpose of de
frauding the indorser, and preventing him 
from collecting the sums due by the plaintiff’s 
brother, indorsed the note to the plaintiff with
out cousidi" i ion :—Held, that the plea was 
no defence the action and must be struck 
mi is embarrassing. Caldwell v. McDermott,
2 Terr. L. R. 240.

Real Property Limitation Act—Sec
tion IL lit d on—Appeal Practice—Cost».I'
ll eld, by the Master and a Judge in Cham- 
liers. following Pullen v. Snelus, 40 L. T. N. 
S. .*163, that a defendant pleading the Real 
Property Limitation Act must set out in his 
statement of defence, or give particulars shew
ing. the section or sections on which he re
lies :—Held, by :i Divisional Court, that tlie 
defendant should have been content in such a 
matter with his appeal to the Judge In Cham
bers. and should not have incurred useless 
costs by a further appeal. Dodge v. Smith, 
21 Occ. X. 162, 1 O. L. It. -KS.

Repetition of Counterclaim — Tender 
and Payment into Court—Judgment—Conte. | 

In an action for the price of goods sold and 
delivered, the defendant counterclaimed for 
damages for breach of contract, and, for 
grounds of defence, repeating the clauses of 
the counterclaim, pleaded (1) payment into 
Court of an amount alleged to be sufficient to
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satisfy ill** plaintiffs' claim, and 12I tender 
before action brought of the atuouni paid into 
t'ourt. The plaintiffs replied, t 1 » denying 
tlint the amount paid in was sufficient to 
«atisfy their claim, and i -1 objecting !.. the 
paragraphs of the defence, so far as they in
corporated the paragraphs of the counterclaim, 
as bad in law. on the groand that the counter
claim was no defence to the action, and could 
imt hr eo pleaded Held, that the defence 
was no answer to the action, and the plain
tiffs were entitled to recover the amount of 
their claim. Tin* tender was bad. I icing plead
ed to the whole cause of action, and licing in
sufficient to cover it. The trial Judge having 
fourni in favour of the defendant on the 
counterclaim, and his finding being supported 
by the evidence, it should not Is- disturbed. 
Judgment for the plaintiffs upon their claim 
with costs, and for the defendant on his 
counterclaim with costs—the two amounts 
to Is* set off pro tanto. No costs of appeal. 
Itauld v. Fraser, 34 X. 8. Reps. 17N.

Sale of Medical Practice — Covenant 
nut to Open an • -/njunetion Restraining j 
from Practicing—Judgment not Supported hy ' 
Pleading.\ — The defendant a grec* I with the j 
plaintiff " not to open an office or have one ! 
for the practice of medicine in." etc. The I 
plaintiff sued, alleging that the defendant had 
agreed "to refrain from practising as a physi
cian." and that he had not ceased to practise 
“ ns lie had agreed to." The relief sought was 
an Injunction " to restrain the defendant from 
practising." The defendant admitted that la* ! 
had agreed “ not to open an office, nor to have i 
one for the practice of medicine." At the 1 
trial the plaintiff's evidence was directed to ! 
proving that the defendant, in breach of tin* J 
agreement, did “ open and have an office." and j 
the defendant, relying on the pleadings, which 
had not been amended, offered no evidence. 
Judgment was given restraining the defendant 
from opening or having an office :—Held, on 
appeal, that the judgment was not supported 
by llie pleadings, and must be set aside. King 
v. Wilson. 25 Occ. N. 51. 11 B. R. 10!».

Striking ont No claim against plaintiff
No prayer for relief Third parties. Wait 

V. Pakenham, 2 O. W. R. 1183, 3 O. W. R.

Striking ont Defence as Embar
rassing Third Party Proceedings Stay of j 
Proceedings. |—In an action for foreclosure of 
a mortgage made by the defendant and his I 
dnceas«*d partner, paragraphs of tin* defence I 
alleging in effect that the administratrix of | 
the estate of the deceased partner was a ! 
necessary party to the action, inasmuch as the ; 
defendant was entitled to contribution from ; 
iIn* estate, and as an order that no action j 
should I»' brought against the administratrix 
as such, and staying all pending proceedings ! 
against her as such administratrix for four j 
months, prevented the defendant from pur
suing his remedy in that behalf, were struck j 
out as embarrassing : the defendant's proper 
course being an application under the third I 
party pm-edure, and the plaintiff not being 
affected by the effect of the order upon the | 
defendant's rights or remedies. Paul v. Flinn, \ 
2 Terr. !.. R. 44Hi.

Time for—Sating for Default — Security 
for Costs—Payment into Court—Xoticc of. \ 
—Where a plaintiff, having complied with an ; 
order for security for costs by paying money '
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into Court, gives notice thereof, as iv.,uirH 
by Con. Rule I2«'7. the defendant -
to at least one day lo ascertain if p: 
has really been made, and to tile hi- ,|vf, 
before the plaintiff can note tin •iU,
closed for default of defence—I In ,'r
security for costs having stayed tie pr, 
lugs the day before the Inst day for den -ring 
the defence. Xorthcrn Klerator Co. \. \„rth- 
IV* W Transportation * <i »». I |; ,,
W. It. 525.

PLEAS

See Vl.KADiNu.

PLEDGE.

Bailment of Animal Pasturage- Sul, 
seqrent advances—Distinction liens.vn pl.dg,. 
and chattel mortgage. Kelly v. Pollock, 1 0 
W. It. 735.

Deposit with Tender Forfutui
llreath of Contract— Mu n ici pal Corporation 
Right of Action—Damagis- Set-off Restitu
tion.]—C., on India If of a firm of contractors 
of which In* was a member, deposited a sum 
of money with the city of Montreal as a 
guarantee of the good faith of the linn iu 
tendering to supply gas. After the construe 
tion of some works and laying of pipes in the 
public streets, the firm transferred their rights 
and privileges under the contract to another 
company, and ceased operations. The plain
tiff. afterwards, as assigne** of <’., demanded 
the return of the deposit which was refus-d 
by the city «-oiincil, which assumed to for lei: 
the deposit and declare the same nmfiscated 
to tin* city for non-execution by tin* firm *>f 
their contract. After the transfer, however, 
the companies supplying the gas in the city 
reduced the rates to a price below that men
tioned in tin* tender, so far ns the city supply 
was affected, although tin* rates charged " 
citizens were higher than the contract pri- 
—Held, that the deposit so made was a pledge 
subject to the provisions of tit. Ill "f tie 
Civil 4'ode of ixiwer 4’anadn, and which, in
the absent....... any express stipulation, could
not Is* retained by the pledgee, and tluv. - 
the city luid appropriated the thing pledge.! m 
its own use without authority, the security 
was gone by the act of the creditor, and die 
debtor was entitled to its restitution, tilt hough 
the obligation for which the security had l'*'"1 
given hail not been executed. As the n V 
had not been obliged to pay rates in excess of 
those fixed by tin- contract, no damage «‘OuM 
he recovered in respect to the obligation 1,1 
supply the city, and tin- breach of contract 
in respect to supplying tin* publie did not give 
tin* corporation any right of action f"i ,|iim
ages to individuals. Prospect!*, da mag'" 
which might result from the occupation "f 
city streets by the pipes actually laid n»" 
abandoned were too remote and uncertain i» 
Is* set off against the claim for the r<'turn 
of the deposit. Finnic v. City of Monti"- 
22 4)s«*. N. 35tl, :e 8. C. R. 33ft

Revendication by True 0"”er:J. ,
n* wln> is in possession of n watch pieag 
him for advances which he has made io t> ■ .. .. i. __ i ant
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come within any of the caws mentioned in 
arts, 1488 and 148», V. <\, van not opi»ow i lu- 
revendication of such watch l»y the true owner. 
Marcott« v. Fortin. g. It. 21 S. C. 102.

Securities —//unk /'offer of Sale—“ Jty 
(living " Soticc- -Auction—Private Sale — 
purchateta for i «tue. J—As collateral secu
rity to a promissory note the makers deposited 
with a hank «•ertain railway ImukIh, and l>y a 
memorandum of hypothecation authorised the 
Imuk, upon default. " from time to time to 
sell the said securitiea by giving 15 days' 
notice, in one daily paper published in the city 
of Ottawa with power to the bank to buy in 
nod resell without being liable for loss occa
sioned thereby," Default having been made, 
notice vf intention to sell was duly published, 
and, pursuant to the notice, the Imtuls were 
offered for sale at public auction, after two 
IMistponements at the request of the pledgors, 
hit no sale was made for want of bidders. 
The bank afterwards made a private sale of 
the bonds without further notice:—Held, that 
the words "by giving "" in the memorandum 
were equivalent to "after giving” or " first 
giving " or " giving," and the condition of 
publication of the notice having been per
formed, the |Hiwer to sell arose and might be 
exercised afterwards without fresh notice :— 
Held, also, that there was nothing upon the 
evidence to shew that the purchasers were not 
bona tide purchasers for value or that they 
had any reason to suppose that the bank were 
not authorised to sell: and under these circum
stances the construction of the power of sale 
should not lie strained against the purchasers. 
Toronto General Trunin Corporation v. Cen
tral Ontario It IV. Co., 24 Occ. N. .■{Ill, 7 <). 
!.. R. I Kill, 3 O. W. il. .ISM,

Securities — Railway Honda Sale bg 
Pledger* -Compliance with Term* of Hypothe
cation " Hg (1 icing"—Xoticr— Ahortict Sale 
Subsequent Private Sale. |—Dispute as to 
which of two parties were entitled to prove in 
respect of .'km Imuds issued by tin* railway 
company for the sum of $1,000 each, with in
terest coupons attached, which had been 
pledged by Ritchie to the Hank of Ottawa, as 
security for a promissory note of $50,000 
made by him, hearing date 30th November, 
1900, and payable 15 days after date, with 
interest at 0 per cent, per annum from 31st 
May preceding. Blackstovk and Weddell 
ilaini as purchasers of the bonds from the 

nii in payment of the i ite, 
at the rate of 22% cents on the dollar of the 
principal money of the bonds, and to have 
fa id t la* purehase money therefor, amounting 
t" $«57,500. Ritchie, on the other band, <*on-

"‘Ih that the hank having hold tin* bonds in
1 'Igc by way of security, the sale made by
'ii was irregular and void, and that the 

purchasers, having bought with notice of the 
character in which the bank held the bonds 
were affected by the invalidity of the sale :— 
Held, that the respondents had notice before 
completion that the hank held the bonds as 
pledgees and not as owner*. 'Plie contract 
authorizes the bank, in default of payment of 
the note at maturity, " from time to time " to 
' sell the said securities or any part thereof by 
givmg 15 days’ notice in one daily paper pub- 
lished in the city of Ottawa, as to the said 
bank shall seem proper, with power to the 
bank to buy in and resell without being liable 
for loss occasioned thereby." The hank pub- 
ished a notice of a sale of the bonds by auc

tion on Uth March, 1902, and it was pub*
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lisheil ill tin* Ottawa “Evening Journal 
daily for 15 days before the «lay of sab*. 
Tlier«* was no sale at the time apjiointed. 
On Hull August an offer was received by the 
bank from Mr. Hlackstock, one <«f the respon
dents, of 22% cents in the dollar on the par 
value of ihe principal money of the bonds, 
and. after much correspondence, a sale of the 
whole of tin* bonds, with unpaid coupons 
attached, was made to Mr. Hlackstock, ou 
b<*half of himself and the other respondent, 
and completed on or about 3utli September. 
At the time of the sale the par value of the 
bonds, with interest coupons in a mar, was, 
as fourni by the Master, about $W5,000; the 
debt due to the bank was $5*5,872.78, and the 
purchase money received was $<57.500, or 
$10,1527.22 more than was due. So that tin- 
bank sold nearly five bonds, with attached 
coupons, the par value of which was $11.000, 
more than was necessary to pay their debt, no 
effort having been made to nstrict the sale 
to so many as was necessary for that pur- 
l»ose. On receiving Illaokstock's offer of 10th 
August, the bank telegraphed to Ritchie at 
Akron. Ohio, where he lived, that they had 
an offer for the ImiikIs, not stating what it 
was, and that they would sell unless payment 
was made by 12 o'clock on the 21st. To this 
they received an answer on the same day that 
arrangements were being made to pay the 
debt, and protesting against the sale. No 
further communication was made to Ritchie, 
and tin* fact of the sale was apparently not 
made known to him until 21st October after
words :—Held, the sale was not made with 
reasonable care nor with proper regard to tin* 
rights ami interests of Ritchie. No attempt 
hail been made to reach the inquirers referred 
to in Mr. Hum’s letter of 18th March, ami 
who were expected at that time to become 
purchasers, ami when the offer of ltitli August 
came, its terms were not communicated to 
Ritchie, but he was called upon to redeem 
within 48 hours, or in default it would be 
accepted. That offer was about 10% cents 
in the dollar of the bonds and arrears of inter
est which were sold. The very first offer was 
accepted, because it was sufficient to pay the 
bank's debt, although they knew there were 
other Inquirers for the bonds, who. as they 
had reason to believe and expect, might In
come purchasers. They also carelessly sold 
more than were necessary to pay their debt, 
without any effort to restrict the sale to what 
was sufficient for the purpose, and, although 
the offer was at so much in the dollar, and 
not a fixed sum for the whole, such a sale, 
even if the bank had power to sell by private 
contract, which they bail not, cannot lx* sup
port'd as between the bank and Ritchie, and 
by reason of notice to respondents cannot b«* 
maintained by them any more than it could 
lx* by the bank. The appeal allowed, and the 
decision of the Master restored. Toronto 
General Tru.<t* Corporation v. Central Ontario 
R. IV. Co., 5 O. W. It. fit*). See 3 O. W. 
R. 52V. 7 O. !.. R. tWIO, 10 O. L. It. 347.

POLICE COMMISSIONERS.
See. Negligence.

POLICE FORCE.
See Ml’MClPAI. CORPORATIONS—NORTH-WEST

Mounted Police.
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POLICE MAGISTRATE.

PRACTICE.

POSTMASTER
Wee Vauwx,
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Jurisdiction — City und County — Sum
mary Trial for Indictable Offence.)—A pollen 
or stipendiary magistrate lor the county of 
Westmoreland, with jurisdiction in the city 
of Moncton, has no authority to try summarily 
a person charged with an offence under LV. 
of the Criminal Code. s. 785, s.-s. 2, as 
amended by the Criminal Code Amendment 
Act, lilOO, giving jurisdiction to police or 
stipendiary magistrates of cities and incor
porated towns to try summarily indictable 
offences. Hex v. Benner, 30 N. It. Heps. 632.

Jurisdiction—Fraud at municipal election 
—Information—Prohibition. Hex v. Thump 
•on. 3 U. W. It. 103.

Powers of Deputy—Conviction—Infor
mation, before Whom Taken.)—An informa
tion was sworn before the police magistrate I 
for a city, but the case heard and conviction 
made by the deputy police magistrate. The 
conviction recited that it was made by H. E. 
K„ deputy police magistrate, acting at the 
request of Q. T. If., police magistrate :— 
Held, having regard to the Municipal Act, R. 
S. O. c. 223, s. 480, the Act respecting indice 
magistrates, It. S. O. c. 87, ss. 1U, 13. the , 
Ontario Summary Convictions Act, It. 8. O. 
c. 110, s. 2, and the Criminal Code, s. 842, s.-s.
0, that the deputy police magistrate was act- 
iug within the iwiwers and authority conferred 
upon him by statute, and it was not neces
sary for the magistrate trying the case to la
the magistrate who took the information. 
Ucgina v. Duyyan, 21 Occ. N. 33.

Summary Trial —Perjury—Acquittal — 
Further Prosecution—Indictment.)—A person 
accused of perjury may, with his own consent, 
lie summarily tried before a police magistrate : 
Criminal Code, ss. 143, 330, 782, 783. And 
where the defendant sought and consented to 
be tried summarily under s. 783. pleading 
" not guilty,” and the magistrate, upon hear
ing the evidence, adjudicated summarily and , 
dismissed the charge under s. 787 :—Held, | 
that the magistrate was right in refusing j 
thereafter to bind the prosecutor over to pre- ! 
fer and prosecute an indictment against the I 
defendant, as provided for in s. 503; for the i 
magistrate has, under s. 701, to determine, 
before the defence has been made, whether 
he will try the case summarily or not. In 
re Hex \. Burns, 21 Occ, N. 236, 1 O. L. R. 
341.

POLICE OFFICER.
See Assault—Cost»—Notice of Action.

POLL TAX.
See Assessment and Taxes.

POLYGAMY.
Sec Criminal Law.

POSSIBILITY OF ISSUE EXTINCT.
See Vendor and Purchaser.

POST OFFICE.
See Contract — Criminal Law.

POSTPONEMENT OF TRIAL
Set Trial.

POUNDAGE.
See Sheriff.

POWER OF ATTORNEY
Set Company — O-sts — Principal and 

Aon i Succession v.

POWER OF SALE
"See Mortgage.

PRACTICE.
See Absentee — Account — Administra 

tion — Amendment Appeal Ap
pearance — Arbitration ami Award 
—Arrest — Attachment of Debts 
Bankruptcy and Insolvency Hills 
of Exchange and Promissory Not s 
Bond—Canada Temperance Act—('kb 
tiorari—Chose in Action, Assignment 
of — Church—Company Consolida
tion of Actions—Contempt of court 
—Contribution — Costs—Courts 
Criminal Law — Curator - Defama
tion — Devolution of Estates a< 1 
Disavowal — Discontinuance of A< 
tion — Discovery — Dismissal of a< 
thin — Equitable Execution — Evi
dence — Execution — Executors and 
Administrators — Husband and Wife 
—Indemnity — Infant Injunction 
—Insurance — Interest interven
tion - Judgment Judgment Debtor 
—Judicial Sale of Land Judicial 
Security — Landlord and Tenant 
Lib Pendens — Lunatic Master and 
Servant — Master in Cham hers—Me
chanics' Liens — Misnomer Mort
gage — Municipal Corporations—Mu
nicipal Elections New Trial -No
tice of Action — Notice of Motion- 
Opposition — Parliamentary Elec
tion s—Pabticulabs — Parties—Par 
tition — Partnership—Payment into 
Court—Payment out of Court—Pen
alty—Péremption — Pleading—Pro
curation—Public Mobai-s —Real Pro
perty Act — Receiver — Reference 
Revivor — Rule Nisi—Set-off- Shu 
iff — Solicitor — Stay of Proceed
ings — Summons — Time — Trial *- 
Venue — Will — Writ of Summons.
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PREFERENCE.

See Bankruptcy ami Insolvency-— Fbaudu- 
lent Conveyance—Partition.

PREFERENCE SHARES.

See Company.

PRESCRIPTION.

See Assessment and Taxkh—Attachment 
of Debts—Banks and Hanking—Bills 
of Exchange and Promissory Notes
( 'OPYRIGHT — ( 'RUWN — DEFAMATION —
Easement—Estate—Evidence — Hus
band and Wife — Limitation of 
Actions—Municipal Corporations - 
I’khf.mption — Railway — Solicitor - 
Trespass to Land—Water and Water 
courses—Way.

PRESSURE.

See Bills of Sale and Chattel Mortgages 
—Fraudulent Conveyance.

PREVENTIVE OFFICER.

Sir Revenue.

PRINCIPAL AND AGENT.

Account — Contrnct — Construct ion — 
Parol variation—Competing business—Goods 
supplied — Profits — Remuneration — Dam- 
ages Special services—Method of account
ing Burden of proof—Disbursements. Pain 
v. Code, 5 O. W. R. 677, 6 O. W. R. 833.

Account — Contract — Construction—Re
formation — Liabilities of sureties for agent

Alteration in contract—Conditions of bond. 
1,1ml West Life 1 ssre. Co. V. Mooring, 0 O. 
W. R. 170. 800.

Account Rale of goods—Onus. Henry 
v. Schon (Man.), 2 W. L. R. 32.

Agent’s Commission - Exchange of 
Lands—Double Com ini anion. ]—An agent act
ing for and representing the vendor of real 
fstate is not entitled. In the absence of an 
agreement to that effect, to recover from the 
purchaser a commission on the value of a pro
perty belonging to the latter, which was ac
cepted by and transferred to the vendor in 
part payment of the price. Itroicnc v. (fault.
‘J- R. 1ft 8. C. 883.

Auctioneer — Sale of Property—Conceal- 
menf o/ Material Fart—Action of Deceit— 
uepnvtng ,,f Commission.]—An action of de
ceit will lie against an auctioneer who, being 
employed to effect the sale of a piece of prop
erty. concealed from his principal a material

fact, by reason of which concealment the lat
ter sold tlie property for a smaller sum than 
he could have obtained if be had been in pos
session of all the facts. Such failure of duty 
on tlie part of the auctioneer towards his 
principal deprives him of any right to the com
pensation agreed to lie paid to him upon the 
sale being ■ Tected. Ring \. Pott», 36 X. B. 
Heps. 42.

Authority of Agent—lluabnnd and Wife 
—Surrender of Lease. | -Authority to accept 
surrender of a lease will not be implied from 
the fact that a husband living with bis wife 
has collected the rents of the property and 
looked after repairs made. Rex v. Forbes, Ex 
p. Bratnhail, 36 X'. B. lteps. 333.

Authority of Agent - Sale of Land—- 
Contract—Statute of Frauds Evidence—Ven
dor and Purchaser — Specific Performance— 
Appeal—Findings of Judge.]—1. Although an 
agent for tlie sale of land, having only an oral 
authority from tlie owner, may sign for him 
a contract of sale of the land which will lie 
binding under the Statute of Frauds, yet, if 
disputed, the evidence of the agent should not 
lie accepted ns sufficient proof of such author
ity without corroboration, unless it is of the 
clearest and most convincing kind and such 
ns bears overwhelming conviction on its face. 
2. The authority ordinarily conferred upon a 
broker employed in the sale of land is limited 
to ilie duty of finding a purchaser ready and 
willing to buy tlie property at the named price 
and on specified terms and to introduce him to 
his principal ; and, without a clear and ex
press provision, such authority does not war
rant the agent In signing a contract of sale so 
as to bind the principal. 3. Where the owner 
has authorized his agent to sell on terms re
quiring payment of $1,000 cash, this will not 
authorize him to sign an agreement of sale by 
which the purchaser is to pay the money “on 
acceptance of title." 4. Although accepting 
the findings of the trial Judge as to the credi
bility of the witnesses, the Court in appeal 
may review the evidence and reverse tlie de
cision arrived at as to the legal conclusions 
to hi- drawn from the admitted facts. Rosen
baum v. Belson. flOOOl 2 Ch. 207. com
mented on and distinguished. (filmour v. Si
mon. 15 Msn. L. R. 205, 1 W. L. R. 417.

Authority of Agent to Pledge Credit 
of Principal — Advertising eontract—Man
ager of hotel—Ostensible authority—Liability 
of proprietor — Corresixindence — Conflict 
of evidence — Credibility of witnesses. H. U\ 
Kastor rf Sons Advertising Co. v. Coleman 6 
O. W. R. 791. 11 O. L. R. 262.

Broker - Gambling in Storks—Advances 
by 1 gent—Criminal Code, s. 301—Promissory 
Soto—Cim«t</erofion.]—P. speculated on mar
gin in stocks, grain, etc., tlirough C. & Son. 
brokers in To onto, and in March, 1901. di
rected them to buy 30,000 bushels of Max- 
wheat at stated prices. The order was placed 
with a firm in Buffalo, and, the price going 
down. <a flon forwarded money to the latter 
to cover the margins. P., having written the 
brokers to know how he stood in the trans
action. received an answer stating that “no 
doubt the wheat was bought and has been car
ried, and whether it has or not our good 
money has gone to protect the deal for you.” 
on which he gave them his promissory note 
for $1.500. which they represented to be the
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:i mnt so advanced. Shortly afterwards the 
I. >nlo Arm failed, ami I* hmimv snuslii-d 
thaï they hud only conducted a bucket shop, 
Mini the transaction hud no real substance. 
Ile accordingly repudiated his liability on the 
note, and ('. & Son sued him for the amount 
of it:—Held. Davies and Killam, JJ., dissent
ing. that the evidence shewed tlmt the trana- 
action was not one in which wheat was actu
ally purchased : that < & Son were acting
iherein as agents for the Buffalo Arm: that 
the transaction was not completed until the 
acceptance hy the tirm in Buffalo was notified 
to 1*. in Toronto; and being consummated in 
Toronto it was within the terms of s. 201 of 
the Criminal Code, and the plaintiff could not 
recover:—Held. also. Davies and Killam, .IJ., 
dissenting, that, assuming C. & Son to have 
been agents of 1\ in the transaction, they 
were nut authorize'! to advance any moneys 
for their principal beyond the sums deposited 
with them for the purpose. Per Davies and 
Killam, J.I.. that the transaction was com
pleted in Buffalo, and, in the absence of evi
dence that ii was Illegal hi law there, the de
fence of illegality could only be raised by plea 
under Rule 271 of the Judicature Act of On
tario. Judgment of the Court of Appeal, Car
penter Pearson, 3 O. W. It. 483, reversed. 
I'car son \. (’arpenter, 25 Occ. X. 2(1, 35 S. C. 
It. :t8U.

Commission on Sale of Land Reopen
ing negotiations — Agent's advertising ex
penses. Thompson v. King, 1 O. W. R. 110.

Company — Liability of—Holding out, of 
lierson as general manager—Costs. Davis v. 
Rideau Lake \ litigation Co., 1 O. W. R. 221!.

Contract Made by Agent — Scope of 
authority — Principal not bound. (I oil crick 
/.'levator Co. v. Dominion Elevator Co. 4 0.
W. It. 175.

Contract on Behalf of Company not 
Formed -Personal liability Evidence, dam 
l.le v. Spencer (B.C.). 1 W. L. It. 1811.

Execution against Agent —Sciznn of
floods Intrusted for Sale—Fraud—Sheriff.]—
< tn the evidence it was found that an arrange
ment. between merchants and an insolvent 
person, against whom tin-re were unsatisfied 
judgments whereby the former supplied the 
latter, as their agent, with goods to be ex
changed with Indians for furs, which wen- to 
Is- delivered for sale to tlu- merchants, who 
were to retain from the proceeds of the sale 
of the furs the invoice price of the goods, 
plus lu per cent, thereon and 2% per cent, of 
i In- selling price of tlu- furs, the agent getting 
all further profit as his remuneration—was 
■ itablisbed as against the defence that it was 
an arrangement in fraud of the agent's credi
tors: and it was held, tlmt such an arrange
ment was legal, and that therefore the mer
chants were entitled to «himnges against the 
deputy sheriff, who had seized some furs com
prised in the agreement under an execution 
a gainst the agent. MacDonnell v. Robertson, 
I Terr. !.. It. 438.

Fraud of Agent — Eluding.} -The first 
count of the declaration alleged that the de
fendant was hired for the purpose of receiving 
and forwarding to the plaintiffs applications 
for fire insurance, yet the defendant, not re
garding his duty, negligently and wrongfully 
received and forwarded to the plaintiffs an

application for iusuraim- containing state- 
meats which lie knew at the time to l>.- fab, 
and material to the risk, and the plaintiffs i, 
lying upon the truth of the application, -,■> 
eepted the risk, and I isu< I 
which became a claim, and the plaintiffs wen 
put to great costs in defending an aeti m il
ia w. The second count alleged that tin fais, 
statements were received and forwarded to t 
plaint ill’s by the defendant fraudulent I» ,u<! 
in collusion with the applicant against ill. 
company :—Held, that both counts -Mated :i 
cause of action and were good on demurrer 
\onrieh Fnion Fire Dim. Co. v. I/cI/i. ,,
X. B. Reps. tan.

Hotel Manager Moneys ID reived bn 
Liability to Account.} — The defendant was 
the manager of tie- plaintiffs' hotel, and nt 
the close- of each day went over the- receipts 
and disbursements and entered simmmn 
thereof In a hook, the receipts being classified 
according to the department of iln- business 
from which they were derived, and took over 
the money which constituted the hahuiei- on 
hand, as shewn by auch entries, which ho 
kept In his possession all night, anil subse
quently made deposits with the plaintiffs’ 
hankers. During the day tin- money wns 
kept in a safe In the office to which u clerk 
ntnl a stenographer employed in tin- office, ns 
well ns one of the plaintiffs, who for two or 
three days in each week took part in the man
agement and supervision of the hotel, laid m 
cess. When any money was taken out. it wns 
the duty and practice to put in a slip shewing 
the amount so taken and the punaise. The de
fendant, while admitting the iiccumt-y of t In
hala nee tip to n specified date, claimed that lu 
was not responsible thereafter, hy reason of 
his not being then able, through overwork, to 
actually count the money taken over by him: 
—Held, under the circa ms t ..-es, ami in tin- 
absence of n intuitive statement shewing tlu- 
inaccuracy of the daily balance, that the de
fendant was iHiund to account tlv-r ('lay- 
ton v. Patterson, 21 Occ. X. 11* 0. It.
433.

Husband anil Wife Air ny of hus
band as agent—Sale of eon liusl-aml on 
Ids credit—Erection of hm 
Action against wife for miih-rial»
Payment by wife to Ini- 'bile latter re
garded as principal. i-' ihnot V. Itupa* 
(Man.). 2 W. L. It. 445.

Implied Authority of Notary Public
Payment Discharge of Mort gay hndrnct 

-Commencement of Proof in Wnlmg -U 
missions — Objections.]—A notary public in 
the province of Queliec has no n-tuiii <;> 
ostensible authority to receive moneys i-r ">> 
clients under deeds of obligation .-x. « uted end 
in his custody as a member of the notarmi 
profession of that province. Admissions to 
the effect that a notary lmd invested money 
and collected interest on loans for Hi" l»111111" 
tiff do not constitute proof of agency on tne 
part of the notary, nor a commencement oi
proof In writing under art. 1233, < . 1 •• •"> 
art. 31(1, C. 1\. Q.. sufficient to permit tin- in
ducing of parol testimony as to the atitli°r»A- 
tion of the notary to receive the capital so 
vested, or as to payment thereof i
him- hei-n made to him ns the mnndatary o 
the creditor. The rule* of the « ivil < "l,«‘ V 
hihlHng parol testimony in certain c"<*<•«,* 
not rules of public order which mus he Jim 
ciallv noticed, and. where such evidence
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bwn irregularly admitted at tlie trial without 
objection, the opposite purty cnuuot uu appeal 
ink- exception to the irregularity. Ocrcai» \.
Ih-rurthy, 24 Occ. X. 301, 35 S. ('. It. 14.

Insurance Agent — Agreement to yin 
\,,ticf of Further Insurance—Omi»»ion—Liu- 
l„litli—iiratHitoH$ t ndertaking Mandate.\ 

The defendant, a general insurance agent, 
undertook gratuitously to have uu additional 
$01 It)policy placed on the pro|»erty of the plain
tiffs; and. before completion of this transac
tion, he also undertook, at the plaintiffs' re
quest. to notify the companies already holding 
poljfies. of the additional insurance, as was 
required under their policies. A loss occurred 
and. owing to the defendant having failed to 
gi\.* such notice, the plaintiffs were placed in 
i he (tower of the insurance companies and 1 id 
to accept # U N N i less than they otherwise 
would have received:—Held, that the transac
tion was one of mandate. If the defendant 
laid not entered upon the execution of the 
business intrusted to him, lie would have in
cut mI no liability, but, having undertaken to 
perform a voluntary act, he was liable for 
negligently performing it in such a manner as 
to cause loss or injury to the plaintiffs. ('oggs 
x. Bernard. 1 Sin. L. < 182 : Judgment of
I .'Hint. ,!.. 4 <>. L. It. r»41, 22 Ocv. X. .172. 4 O.
W. U. 554, affirmed. Master v. -Iones. 23 Ot‘e.
X. 258, U O. L. It. -2 O. W. It. 073.

Insurance Agent — Itrench of Duty 
\cglcet to liisurt—I ta main * 1 inendment.]—
The defendant, who was the agent of a fire 
insurance company, was applied to by the 
plaintiff for an insurance iijhiii certain build
ings. The defendant tilled out it form of ap
plication, which was signed by the plaintiff's 
uncle anil guardian, and received the premium, 
hut neglected to insure. The buildings having 
been burnt, the plaintiff was held by the trial 
Judge entitled to recover their value as dam- 
itgi's. But his decision was reversed by the 
lull Court, which held that the plaintiff's case 
XM16 not proved; that at most it was proved 
tliui the defendant was to forward the appli
cation to n loan company, the holders of a 
mortgage on the premises in question, and that 
ih" company were to he expected to apply for 
the insurance ; and an amendment to make 
"mt case was refused. Hearn \. Ui atti< •*3 
<>cv. X. 30, 25».

Insurance Agent Agreeaicnt to Hire 
''diets Urea eh — Dainuyt s.\—An insur

ance agent who. in consideration of his being 
given the right of effecting a linn's insurance 
in companies represented by him. undertakes 
to attend to the insurances, to see that the po
licies arc duly made out, and to give the nc- 
coasary notices required to be given from time 
to time, but, u|miii a further insurance being 
subsequently effected, omits to give any notice 
thereof, whereby the firm is damnified, is liable 
to Hi,- firm in damages for his default. Ituj-ter 
, V 372. 4 O. !.. It. 541. l O.

w. H. .Ml, 2 O. w. It. 573.

Mandate — Itevoeatiou .Votier — In
demnity Admission—Offer of Settlement.|

An agreement between the parties, hv which 1 
the defendants were to pay the plaintiff a fixed 
Mtm per month for receiving, storing, hand- , 
( '>g. mill shipping such goods as might ; 
, unsigned to him for and on account ' 

"t the defendants, is a contract of mandate ;
1 8ll<''1 contract may lie revoked, without |
notice, at any time by the mandator, whether '

ihe mandatary is salaried or unsalaried, sub
ject to Ins right to lie indemnified against all 
loss directly flowing from the mandator's 
wrongful act, where lie has acted wrongfully 
or unjustly in revoking the mandate,—which 
was not 11roved in the present case. 2. The 
plaintiff cannot avail himself of an offer con
tained in a proiHwition of settlement made by 
the defendant (but which lie, the plaintiff, re
fused t,. accept), as a recognition or admission 
of his demand to that extent. Oalibert v. Al
tai ns, Q. It. 23 8. ('. 427.

Misrepresentation of Authority by 
Agent—Contract for Sale of Land—Personal 
Liability—I ta magi s. | 1. An agent who, by
misrepresentation of his authority, procures a 
(lerson in enter into an agreement with his 
principals for the purchase of land, will Is- 
personally liable to the intending purchaser 
for damages in an action for tqiecific jierform- 
anee against himself and bis principals, if 
ihey afterwards repudiate the agreement and 
prove that the agent had no authority to 
hind them. 2. In such a case, the plaintiff is 
entitled not only to the expenses actually in 
curred. but also to the loss of the profit he 
would have made if the bargain had been 
carried out. Mainer \. Sanford. 24 Occ. X. 
7». 13 Man. !.. It. 181.

Power of Attorney — Authorization of 
letion—Dclan in Produetion. |—I. The attor

ney appointed by a non-resident plaintiff must 
lu- ii resident of the Province of Quebec, and 
not a person only teni|H>rarily present therein. 
2. It must appear that the plaintiff, or his 
attorney. Inis authorize*! the institution of 
the suit. 3. An action will not be dismissed 
mi account of plaintiff’s failure to produce 

| a proper |tower of attorney, if he has shewn 
willingness to comply with the order of the 
Court, hut an additional deln.x will be granted 
to him. Olatyoir ami Montrai |sbesto» Do. 
v. Canadian Asbestos Co., 5 Q. P. 11. 2».

Promissory Notes \nthority of I gent 
--*11 unhand letiny for Wife. |—Where n wife 
separated as to property is carrying on busi
ness as a trader, and the husband is acting as 
her manager under a general itower of attor
ney. the wife is liable to bon& fide holders, for 
value, of negotiable instruments signed or in
dorsed by the husband for the purposes of 
such business, and particularly where there is 
no pretension that the husband appropriated 
to his own use any part of the funds obtained 
on such negotiable instruments. (tmb>e Bank 
v. Jacob». Q. It. 23 8. (’. lt$7.

Proof of Agency Work and labour— 
Action for price. MeOhit v. Itabbits. 2 O.
V i:

Purchase of Goods by Agent — Com- 
"ission 1 hi mages. Henry v. Ward. 1 O. W. 
It. 222. <132. 2 O. W. It. 422.

Purchase of Goods -Pitreliant in Agent's 
Same—hisolreiicy of Agent—Claim by Cura
tor.] — Goods bought by an agent for his 
principals, for which lie was to be paid a 
commission, are the property of the principals 
even when bought in the name of the agent. 
In re Lemelin. Q. It. 22 8. ('. 87.

Purchase of Land by Agent—Compen
sation—Liability as trustee—Indemnity—Ac
count—Mortgage—Release of surety. Murphy
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v. Jrodic, 1 U. W. B. 42U, 081, 2 O. W. K. 
lOti. 3 O. XV. K. 50».

Purchase of Land by Agent — Proof 
that purchase made for principal—Parol evi
dence—Statute of Frauds. Lundy v. G'cir- 
diner, 2 O. XV. It. 1104.

Sale and Purchase of L»bA—Contract 
—Construction—Agency.] — In au action by 
the appellant for a declaration that he was 
entitled as purchaser to a conveyance from 
tlie respondent of the projKTty in suit :—Held, 
on consideration of all its terms and of 
surrounding circumstances, that the agreeui- m 
sued upon was not a vendor and purchaser 
agreement, but an agency agreement ; that the 
appellant never came under any jiersonal lia
bility, present or future, to purchase, the 
arrangement contemplated being on behalf of 
third parties who might thereafter be accepted 
by the respondent. Livingstone v. Hot»,
|1001| A. V. 327.

Sale of Goods Commission—Evidence.] 
—The plaintiffs claimed a commission of ten 
per cent, on a sale of electric lighting ap
paratus, made by the defendants, to an elec
tric lighting dompany. The plant of the 
company having been destroyed by lire, the 
plaintiffs, who had from time t" time eold 
electrical supplies for the defendants, and 
received commissions therefor, notified the de
fendants of the loss and asked for quotations 
for a new plant, and offered to look after the 
defendants’ interests. The defendants replied 
offering a new plant at a price which included

commission to the plaintiffs. The defend 
ants, in order to ensure making a sale, sent 
on a special agent, who was directed to **all 
uiHin plaintiffs, and who was accompanied by 
one of the plaintiffs, aud was introduced to 
officials of the electric lighting company. The 
latter declined to purchase the plant offered 
them through the plaintiffs, but subsequently, 
on the same day, purchased from the defend
ants. through their special agent, another 
plant, which was offered them by the latter 
at a special price :—Held, that the plaintiffs 
were not entitled to the commission claimed 
on the sale ; but that the plaintiffs* claim, if
any, for compensation for their services, would
be on u quantum meruit. Starr, Son & Vo. v.

trii Vo : : N B EV pi ' 0 
affirmed 30 S. C. R. 3X4, 20 (hr. N. 323.

Sale of Goods- Contract—Hoods sold by 
another agent in plaintiff’s territory. Webster 
v. Luster Prism Co., 3 O. XX'. K. 1117.

Sale of Goods — Payment to Agent of 
Vendor—Forged Receipt—Warning.J — The 
defendant had bought goods of the plaintiff 
through an agent of the plaintiff who came 
to the defendant to take an order. The goods
were delivered to the defendant by the aient,
accompanied by a signed invoice of the plain
tiff, upon which was written, “Pay no ac
count without my written authority," After
wards the agent of the plaintiff came to collect 
the amount due for the purchase, and the 
defendant said that he would pay him upon 
an order or receipt of the plaintiff. The 
agent came back with an account receipted 
and signed with the name of the plaintiff, and 
the defendant paid him. The signature of the 
plaintiff was forged, and the agent was not 
authorized to receive payment of the account : 
—Held, that, in these circumstances, the de
fendant, having been warned not to pay with

out an order signed by the plaintiff, should 
have assured himself that tin* signature 
presented to him was really that of the plain 
tiff, aud the latter was entitled to recover the 
amount of the account. (Jirurd \. Hmuiln- 
min, U- K. IX ». C. 111.

Sale of Goods by Agent -i "ouimission-
—Territory—Contract. BanfUid \. Hamilton 
Brass JUfg. Vo., 1 U. XV. It. 21*3, 2 <>. \Y 1: 
837.

Sale of Goods by Agent l i< dation - /
Authority—Aotiee to Purchaser Hoi a l • * 
— Factors -let.J — D. was intrusted by the 
plaintiffs with carriages for sale, under au 
agreement in writing by whic h he was author 
ized to sell only to responsible persons, and 
by which it was provided : " Notes of tin- pur
chaser only will be taken for goods in this 
contract : old machines, horses, nr trades of 
any kind are entirely at the risk of agents, 
and they will be held strictly resopnsiblc for 
all such notes." 1*. disposed of two of the 
carriages to the defendant, taking for one 
goods to be supplied out of the defendant's 
shop for the use of his (I).'s) family, aud for 
the other cash and a waggon of the defen 
(hint's. In an action by the plaintiffs for a 
return of the carriages or the value, the jury 
found that the defendant had no notice or 
knowledge that 1». had no authority to dis 
pose of the carriages in the way lie did: thn’ 
the defendant did not know or believe that 1*. 
was merely an agent, but believed he was the 
owner, and had no reason to suppose he was 
an agent. The C mrt direc ted .i new trial : 
—Held, inter alia, that the provisions of the 
Factors Act were inapplicable. Maenutt v. 
Hhaffner. 34 N. S. Rep:: 402.

Sale of Land —Agreement for commis
sion—Forfeited deposit — Right of agent to 
exjienses — Commission on deposit. Gract 
v. Hurt, 23 Occ. N. 230.

Sale of Lar.d -Agreement for snl« pro
cured by agent—Terms of sale not authorised 
by principal. Boyle v. Orassick (N.W.T.l,
2 XV. L. R. Iff*, 284.

Sale of Land Amount of commission - 
Evidence — Dealings with father anti son. 
Land v. Vcsche ( N.W.T.), 2 XV. L. R. 4W>.

Sale of Land -Authority °f 
of Sale—Spécifié Performance.] '‘. owner 
if an undivided three-quarter interest in land 
,t Saul». Ste. Marie telegraphed te» her ^ 
•ltor at that place: “ Sell, if possible. wr"“J 
particulars : will give you good>
V. agreed to purchase it for $000, an,i ’ 
solicitor telegraphed M ' XV ill V011 ,
three-quarter interest, sixty-seven acre parwa 
Korah. for six hundred, hard cash. batoo« 
rear? XVIre stating commission. M. rep «r 
‘ Will accept offer suggested. Am ( JJ 
particulars: await my letter. H»c ;
she wrote the solicitor : “ Telegram rajritjj 
! will accept $000; $300 cash and $300 »>' 
interest at one year. This payment 
sa.v must lie a marked cheque at P 
$300. minus your commission, fl*; 
balance $300 secured.” The properly was to 
, umbered to the extent of over $300, and .w 
solicitor deducted this amount from the pn 
chase money, and sent M. the balance, 
she refused to accept. He also took 
veynnee to himself from the former owner. 

zxfF til., imirtirniw held by the totter.
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Id an action against M. for specific perform
ance of the contract to sell :—Held, a dinning 
the judgment of the t’ourt of Appeal Itith 
November, 1001), that the only authority the 
solicitor had from M. was to sell her interest 
for $585 net, and the attempted sale for a 
less sum was of no effect. Held, further, 
that the conveyance to the solicitor by the 
former owner was for Al.'s benefit alone. 
(’krffui v. Murray, 22 Occ. X. 354, 32 8. C. 
H. 450.

Sale of Lasd—Breach of Duty — Sit ret 
Prop.J—l). represented to the manager of a 
laud corporation that he could obtain u pur
chaser of a block of land, and was given the 
right to do so up to u fixed date, lie negoti
ated with a purchaser who was anxious to 
buy but wanted time to arrange for funds. D. 
gave him time, for which the purchaser agreed 
,u pay #500. The sale was carried out, and 
l>. sued for his commission, not having then 
received the $500 :—Held, reversing the judg
ment appealed from, 14 Man. L. It. 233, 23 
Occ. N. 20, that the consent of D. to accept 
the $500 was a breach of Ills duty as agent 
for the corporation, which disentitled him l « 
mover the commission. Davidson v. Mani
toba and North-West Land Corporation, 24 
Occ. N. 51; Manitoba and \ orth- West Lund j 
Corporation v. Davidson, .'$4 8. < It. 256.

Sale of Land —Commission for Prom ring 
Purchaser—Company Lav—Commercial Cor
poration — ('ontratt — Powers of General 
Manager.] — A land broker volunteered to 
make a sale of real estate owned by a trading 
corporation, and obtained from the general 
manager a statement of the price and other 
particulars with that object in view. He 
brought a jierson to the manager who was 
able and willing to purchase at the price 
mentioned, and who, after some discussion, 
made a deposit on account of the price and 
proposed a slight variation as to the terms. 
They failed to close, and the manager sold to 
another person on the following day. The 
broker claimed his commission as agent for 
the sale of the property, having fourni a quali
fied purchaser at the price quoted :—Held, 
affirming the judgment in 14 Man. L. It. 050, 
Taschereau, C.J.C.. and Gironard, J„ dubi- 
tantibuH, that the broker could not recover a 
commission, as he had failed to secure a pur
chaser on the terms specified. Under the cir
cumstances, as the owner did not accept 
the purchaser produced and close the deal 
with him, there could be no inference of the 
request necessary in law as the basis of an 
obligation to pay the plaintiff u commission. 
1er Taschereau, C.J.C., and Clirouard, J., that 
the general manager of a commercial corpora
tion could not make a binding agreement for | 
the sale of its real estate without special 
authorization for that purpose Calloway v. 
Wotart Sons d Co., 35 8. C. R. 301.

Sale of Land—Commission—Secret Bar- 
yain between Purchaser and Agent of Ven
dor.]-- F., an agent of the defendant company. | 
?*[**• with the plaintiff that he would with- 
now 18,000 acres of the company’s lands from 
sale for 1(1 days to give the plaintiff an oppor- 
tunity to complete negotiations for the sale 
ot the land, and promised that it he sold the 
and he should receive a commission of 2% 
lier cent. The plaintiff afterwards entered 
into negotiations with one G., who represented

a number of investors desiring to purchase a 
large quantity of land, hut G. was not pre
pared to bind himself at once and wanted
time to make financial arrangements and at
the same time to have the opportunity kept 
open, and agreed to pay thr plaintiff $500 it 
lie would give him the desired time. The 
plaintiff then agreed to and did give the time 
and reported to F. that he had «loue so, but 
did not inform F. that he expected to be paid 
for it. The plaintiff never received the $500, 
nor any part of it, and G. and his associates 
carried out tin* purchase of 18.400 acres of the 
company's lands at the price agreed on :— 
Held, that, although the secret bargain was 
a breach of the plaintiff's duty to the defen
dants, and, if the money had been received, 
the plaintiff would have to account for it to 
them, yet it was not such as to disentitle the 
plaintiff to the stipulated commission for the 
service which lie had fully performed. Boston
1 leep Sen Fishing Co. v. Ansel I, 30 Ch. 1>. 
331», and Culverwell v. tiirney, 11 O. U. 265, 
followed. Davidson v. Manitoba and North- 
West Land Corporation, 22 Occ. N. 305. 23 
Occ. X. 26, 14 Man. L. R. 232

Sale of Land — Conflicting evidence — 
<'orrohovntion. Scott v. Benjamin (X.W.T.),
2 W. L. It. 528.

Sale of Land - Finding purchaser—Con
tract—Purchaser declining to complete. Cope
land V. Wedlock. « o. W. R. 530.

Sale of Land - Exclu sire Right of Sulc— 
Commission—Contract.]—In order to vest a 
real estate agent with the exclusive right of 
sale of an immovable, and entitle him to a 
commission, there must la* a contract in writ
ing. or, at least, an equivalent admission on 
the part of the owner, of the existence of a 
contract. The mere statement of a price 
which the owner is willing to take, and of a 
commission which lie is willing to pay. does 
not constitute such u contract. Main waring 
v. franc. Q. R. 22 S. C. 67.

Sale of Land -Finding Purchaser—Sub
sequent Negotiations — Appeal- Reversal of 
Findings of Fact.J—The defendant <*ommis- 
sioned the plaintiff to sell his house and lot. 
and agreed to pay 5 per cent, commission ; 
the plaintiff offered it to It., the tenant, who 
paid the rent to tie* plaintiff as agent for 
the defendant, who did not want to buy at the 
time : the defendant became dissatisfied at 
the plaintiff's not being able to sell, and told 
him he was going to put the proja-rty in other 
agents' hand for sale, but not withdrawing it 
from the plaintiff's, and that his price was 
$3,(t00 net. and whoever sold it was to look 
for remuneration to what he could get a pur
chaser to pay above that sum ; another agent 
sold to It. for $3.150, the defendant realizing

mm Held, that the plaintiff was not 
entitled to commission in respect of the sale. 
Observations on reversing a finding of fact 
on a trial in which the evidence was not taken 
in shorthand. Johnson \. Appleton, 11 B. C. 
R. 128, 1 W. L. It. 14.

Sale of Land Finding Purchaser—Sub
sequent Sale to Another—Personal Liability 
of Vendor—Property Standing in Xante of 
Another — Special ('ircuinstanccs.]—The de
fendant. living in New York, placed a farm 
in tin- hands of the plaintiff and S.. two 
different real estate agents in Winnipeg, for
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bait*. The plaintiff found a purchaser at $12 
per acre in cash, and informed the d- i idaut 

Th" defendant replied iting 
ihe offer, but asking the plaiutifl .ill on 
S„ and arrange regarding commissiou so ns 
to avoid having to pay more than one com
mission. The plaintiff did not communicate 
with 8., but introduced his purchaser to the
defendant’s solicitor in Winnipeg. This pur
chaser paid the solicitor $5UO on aci-ouut, 
and was ready and willing to pay the balance 
on receipt of a transfer. Meantime 8. also 
made a sale of the farm at the same price. 
This latter sale was carried through by the 
defendant, who paid S. the usual commission : 
—Held, that the plaintiff was also entitled 
to his commission, as he had done all that 
was necessary to earn it ; and that, notwith
standing that the title to the property was, 
to the knowledge of the plaintiff, in the de
fendant's father, from whom the defendant had 
a jHjwer of attorney to sell and convey it, 
the defendant's letters, statements, and con
duct throughout justified the plaintiff in look
ing to the defendant alone for his commission.
Hill x. Hokeby, 15 Man. !.. It. 327, 1 W. !.. 
It. 124, 531.

Sale of Land -Purchaser Fun nil—Agree
ment fur Lower Prii-c—Quantum Meruit.J— 
The plaintiffs, whom the defendant knew to
be real estate agent», called on the defendant 
and ascertained from him that his house was 
for sale at $14,000, nothing being said about 
a commission. Shortly afterwards, the plain
tiffs introduced a purchaser for the property, 
who, after inspection, authorized the plaintiffs 
to offer $12,500. On this offer being com
municated to the defendant, be told the plain
tiffs that he would not accept any less than 
$14,000. rnd that he wanted that net, which 
the plaintiffs understood meant clear of coni-
tniMuon. The plaintiffs tried t<> Induce the
purchaser to buy on these terms, but he after
wards dealt with the defendant directly and 
Ixmght the property for $14,000:—Held, Per
due, J., dissenting, that the plaintiffs were 
entitled on a quantum meruit to recover the 
full amount of the usual commission on the 
$14.000 Wolf v. Tait 4 Man. L. It. 50, 
Wilkinson v. Martin. 8 r. & P. 1, and Morson 
v. Burnside, 31 O. K. 438, followed. Ailtin* 
v. Allan, 24 Oce. X. 154, 14 Man. !.. II. 540.

Sal<‘ of Land Purchasir Fourni—Altera
tion ot Terms without Agent's Intervention— 
Evidence—Credibility—Appeal. |—The defend
ant had a property for sale which he had 
placed in the hands of several estate agents. 
The plaintiff, who was not known to the de
fendant to be a real estate agent, and who 
had no olfi< < iik such, went to the defendant, 
ascertained that the property was for sale, atm 
asked the terms, which the defendant ga.e 
him. The plaintiff tried to find a purchaser ; 
and. at a subséquent interview, he told the 
defendant that lie had found one. In answer 
to the defendant, the plaintiff gave the name 
of the purchaser. The defendant stated the 
terms ns before, but said he would require a 
larger cash payment than the plaintiff had 
previously understood would be accepted. The 
plaintiff then said that the purchaser would 
take the property on these terms, and brought 
the purchaser to the defendant. The pur
chaser then proposed that, instead of $10.000 
cash, he should pay $5,000 cash mid $5,000 in 
six mont lis the other payments to i>" ns 
agreed on—to which the defendant acceded.

and the sale was carried out. There was 
some conflict of testimony as to whethr 
the defendant understood that plaintiff «ns 
working for a commission ou tlv sale. Inn 
the trial Judge, in dismissing tin n--!i..ii, said 
that he did so with hesitation, mid tlnu all 
the witnesses had impressed him with the 
honesty of their belief in their statements 
Held, tlnu the Coart on apt 

j good a position to judge of the evideu- tail 
i its effect as the trial Judge, and tliai tin- 

plaintiff was entitled to the usual < •■lumissi-oi 
! ou the sale. Wolf v. Tait, 4 Man. I II. ,ït,
; followed. Where there are two p- >as of 

equal credibility, uud one states imsitively that 
a particular conversation took place, wliiNt 
the other positively denies it, the proper con
clusion is that the words xxere spoken and 

i that the person who denies it has forgotten the 
circumstances : l>unc v. Jackson, 20 Item. 

i 535 : King v. Stewart, 32 S. t\ R, 4SI,
l . I/" I Wl II. - t 11". . \ i." - ' .1

L. It. OU).
Sale of Land—Pure hast / not \ crept ed 

Terms of Employment of Agent.) The de
fendant having placed liis property in Un
hands of several real estate agents for sat- 
the plaintiff called upon him and asked him if 
it was for sale and inquired as to the price 
and terms. The defendant then wrote out de
prive and terms oil a slip of pap* r, which lie 
gave to the plaintiff, knowing that the plain
tiff’s object was to try to find a purchaser, 
effect a sale, and earn a commission, although 
nothing was said about it. The plaintiff 
shortly afterwards found and introduced to tin 
defendant a purchaser for the property, ready, 
willing, and able to take it on the terms men
tioned, but. after some negotiations, die de
fendant refused to carry out the sale and sold 
to another purchaser at a higher price : -Held, 
affirming the judgment of Killani, <’.J., in
due, J., dissenting), that the plaintiff had on): 
been authorized to find a purchaser who would 
be accepted by the defendant, a ml that in tin- 
absence bf any express contract for remunern 
tion to the plaintiff, the only promise that 
could be implied from what had taken place 
amounted to this : “My property is for sale 
in the hands of several agents at the price and 
on the terms which 1 give you : I do not ask 
you or employ you to sell it for me : but i 
will allow you to try to sell it. and, if yon 
succeed in finding a purchaser wbon I .«hall
accept, 1 will pay you the usual commission : 
and that, as Me deftleferidant did not sell to the 
purchaser introduced by the plaintiff, the 
latter was not entitled to anything for his 
work. Waif v. Talt. 4 Man. L. It. -•*. 
tinguished. Calloway v. Htohart, -4 Oce. >• 
148, 14 Mau. L. It. <100.

Sale ot Land—Quantum - hviilonw- 
Corroborntlon. Amortne* v. Olenn 
T.), ü W. L. It. SO.

Sale of Land ltilu.nl »/ PnnhMtr < 
1'omplrte—Quoolom tim.il Ijr-.m."M 
After the plaintiff hail proenred a 
ready and willing lo earry out thr pun”»" 
of the property In queatiiiD, on •'"“JJjSL, 
tory to the defendant. I lie proposed I» 
.Uncovered that the north wall of the ' ’ h 
on the property was out of plumb and 
overhung the adjoining lot. and etdled 
defendant to make go.el the title totb 
In*, which formed part of the property bmnrtt 
Heine unable or unwilline to make good»? 
defect In title or to make satisfactory term
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with the owner of the adjoining lot, the de- 
tVudaut proponed to the purchaser that the 
agreement of sale should be cancelled, and it 
was cancelled accordingly : — Held, following 
McKenzie v. Champion. 1 Mau. L. It. 158, 
Wolf v. Tait, 4 Man. L. H. 5U, Pricket! v. 
Itndger. 1 H. N. 8. 2UU, Roberts v. Itur- 
nard, 1 Cab. & K. 836, and Fuller v. Fames. 
\ Times L. It. 278, that the plaintiffs hud 
earned and were entitled to be paid a com
pensation for their services in finding a pur- 
•luuter, not necessarily the amount agreed on 

us commission, but a compensation as on a 
quantum meruit or by way of damages, and 
that in the circumstances it was competent 
for the trial Judge to award compensation 
equivalent to the amount of the commission 
agreed on had the sale gone through :—IL-ld, 
h Iso, following McKenzie v. Champion, that 
th" plaintiffs were entitled to lx- paid not
withstanding the fact that they had not pro
cured the purchaser to execute a binding 
agreement of purchase. Brydgvs v. Clement, 
24 Ore. N. IMl, 14 Man. L. ft. 588.

Sale of Land—Vendor's agent — Secret 
commission from purchaser—Recovery from 
agent by vendor—Agent’s commission from 
vendor—Knowledge of vendor. Webb v. Mc
Dermott, 3 O. W. It. 365, tM, 5 O. W. It.

Sale of Mine Remuneration of Agent— 
Written Agreement for Commission — Oral 
Pivmiso of Expenses and Remuneration if no 
Sole- Findingt of Jurg.\ — The defendant 
gave instructions in writing to the plaintiff 
respecting the sale of a coal mine on terms 
nv-utloned, and agreed to pay a commission ot 
5 per cent, on the selling price, to include 
all expenses. The plaintiff failed to effect a 
sale. He brought an action to recover ex
penses incurred in an endeavour to make a 
sale, and reasonable remuneration. The jury 
found that the plaintiff was entitled to cvm- 
in-usation of $9,007.02, and also answered 
questions as follows :—(1 ) Did the defendant 
si the middle of 1801) verbally authorize the 
plaintiff to do his beet to sell her mine, and 
if so, was any eonr ensatiou mentioned at the 
time'.* (a) In view of (>011068810118 made sub- 
sequently, we believe there was. (b) A 
promise of fair treatment in case of no sale. 
*-) Were the documen’s signed later in- 
t'ouied to r .sent all the terms ' Yes had 
sale been el ted. (3) If the documents were 
not so intended, what agreement was come to" 
Answer to question (1) expresses our view 
—Held, that .judgment was properly entered 
Dr the plaintiff on these findings; that the 
agreement as found by the jury was net 
illusory ; tlint the findings supported the judg
ment; and that the veidict was not one which 
tue jury could not reasonably find. Harriet' v. 
Dontmuir, » R. f. It. 303. ‘

Sale of Mine Written Contract—Colin 
'■""l Oral Agreement — Findings of Jury — 
A ne Trial.]—All agent employed to sell a 
nnne for a commission failed to effect n sale, 
nut brought action based on an oral collateral 
agreement by the owner to pay “ expenses ” 
or expenses and compensation " in case of 
tailure. The jury found, in answer to a ques-
i°n by the Judge, that “ we believe there was 

» premise of fair treatment in case of no 
r I» reve«ing the judgment in 9 H.

• K. otM, luschereau, C.J.C.. and Killem, J..
Mertinç. that this finding aid not establish

the collateral agreemen', but was. if anything, 
opposed to it, uud, the real issue not huviug 
been passed U|*on. there must be a uew trial. 
Duntmuir v. Loirenberg, llarri* <£ Co., 24 
Occ. N. 117, 34 8. C. R. 228.

Sale of Mineral Claim -Commission— 
Introduction of Purchaser.J—Where a broker,
on the Instruction ■ 1 th" vendor of mineral
claims, introduces a purchaser, be is entitled 
to his commission even t hough the sale be 
effected wholly through another agent. Osier 
v. Moore, 8 ti. V. It. 115.

Sale of Shares Money lent—Indemnity 
against liability—Account—Evidence- -Costs. 
McConnell v. Erdman, t» O. W. R. 451.

Sale of Timber Limits—Introduction of 
purchaser—Failure of negotiations—Subse
quent sale at reduced price. Pardee v. Fergu
son, 5 O. W. R. 098, t$ O. W. R. 810.

Undisclosed Principal — Action by 
Agent — Addition of Principal as Party — 
Building Contract — Guarantee—Breach—Re
presentation as to Ownership—Damages.]—A 
husband who was superintending for bis wife 
the erection of a building on her property, 
after correspondence with contractors in which 
the building was referred to by them as 
“ your building " and by him ns “ my build
ing," took a rantee from them that "your 
roof will remaiu water-proof.” In the corres
pondence and contract the expression “ your 
towu " was also used. The wife was not 
mentioned. The roof proved defective. In 
an action by the husbaud and wife for dam
ages Held, that the expressions employed 
did not necessarily imply that the husband 
was the owner of the roof or the building, but 
were used as conven vntly descriptive of the 
matter under discus don, and that it was 
competent for the wife to shew that he was 
her agent, and to tecover damages for its 
breach :—Held, also, that the husband, not 
being either a part, or privy to the contract, 
could not recover for its breach. Lucas v. 
De la Cour 1 M. & 8. 249, and Humble v. 
Hunter, 12 Q. R. 310, distinguished. Abbott 
v. Atlantic Refining Co., 22 Occ. N. 411 4 
O. L. R. 701, 1 O. W. R. 701.

Undisclosed Principal — Action against 
Agent—Election — Purchase of Judgment ■— 
Equities—jVofice.]-—The plaintiff sold a judg
ment for more than $9,000 against K. to ti., 
who was acting as agent: for Mrs. K„ to whom 
he at once assigned the judgment, and received 
$1,000 from her therefor ; <!.. by his instruc
tions from Mrs. K., was limited to $1.000 as 
the purchase price of the judgment, hut. as 
he was interested in the architect's commis
sion which he expected to receive out of the 
erection of a building proposed to lx* erected 
on the laud against which the judgment was 
registered, he agreed to pay the plaintiff 
$1,000 in cash and $500 when the roof of the 
building was completed or at the latest on the 
1st January, 1903, and he also agreed to en
force the judgment against K., and pay the 
plaintiff half the proceeds he received ; his 
agreement with the plaintiff was contained in 
two writings, one being an assignment from 
the plaintiff to ti. of all the plaintiff’s rights 
under the judgment for $1.000, and the other 
containing the additional terms, of which Mrs. 
K. was not aware when she I anight from ti. : 
ti. failed to pay the plaintiff the additional
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a ml the plaintiff sued for it iu a County 

Court; uud, although the fact came out in 
evidence during the trial that U. iu buying the 
judgment had been acting an Mrs. K.'s agent, 
the plaintiff took judgment against G. Sub
sequently the plaintiff sued G. and Mrs. K. to 
have the assignment set aside or to have 
Mrs. lx. declared a trustee for the plaintiff:— 
Held, that the plaintiff by taking judgment 
against G., founded upon his promise con
tained iu one of the documents which made 
up the transaction, elected to treat him as the 
side principal, and that Mrs. lx. bought the 
judgment without any knowledge of the agree
ment between the plaintiff and G., and so was 
not bound by its terms, Semitcli v. (Jin other, 
10 11. V. It. 371.

of a loan made to the principal debtor ,n- 
terest, and premiums on u life |«ili<\ .vbivh 
had been assigned by the principal debt, 
the creditor as security tor the eh ■ hl 
through the neglect of the credit, t„ an,It 
payment of a premium due, the poli. i lapsed 
tile surety is entitled to be released >• , , |„s 
obligation of suretyship for so much i tb ■ 
debt as the lapsed policy would Inn, -,!!in,| 
to extinguish. The principle abov i.n,.| i- 
not affected by the fact that the surms 
agent, with the consent of the creditor con
tinued to collect the rents, or by h. further 
fact that signification of the trail f i- of tin. 
rents, with the consent of both creditor ami 
surety, was not made upon the tenant!- It ur 
tvlv v. Trust and Loan Co. of I'unodn ii |;. 
13 K. 11. 32».

PRINCIPAL AND SURETY.

Agent for Sale of Goods Surety for 
Conditions of Bond—(living Time—Discharge 
of Surety—Default—Notice.]—The plaintiffs 
entered into an agreement in writing with (>. 
for the sale of carriages, by the terms of 
which <). was requins! to obtain from the pur
chaser of each vehicle, on delivery, his note or 
cash In settlement, and, iu all cases where 
notes were taken, to guarantee the payment 
of and indorse the notes. The defendant be
came surety on a bond given by (). to the 
plaintiffs that O. would perform the conditions 
of the agreement, and would pay and satisfy 
all notes and other securities which remained 
outstandine on its termination. Some of the 
notes taken by O. having become overdue dur
ing the course of the business the plaintiffs 
drew on O. for the amounts; O. accepted but 
failed to pay:—Held, that, as the defendant 
was not to be liable until after the termina
tion of the agreement, and us the time given 
had elapsed before his liability accrued, the 
giving of the time did not prevent the plain
tiffs from looking to him as surety. If. In 
any case, time was given, so as clearly to dis
charge the surety, the amount as to which 
he was so discharged was severable from the 
rest of the transaction, and the discharge 
would only o|>erate pro tanto. As, by the 
terms of the bond, the taking and renewal of 
notes was contemplated, the surety was not 
prejudiced by the drawing of drafts as a 
means of collecting the notes. As to the 
taking by (). of notes of a different form 
from that stipulated, it must be shewn.that 
the plaintiffs, by their conduct, prevented the 
thing from being done, or connived at its omis
sion, or enabled O. to do what he ought not to 
do, and hut for such conduct on the part of 
the plaintiff, the omission or commission 
would not have happened ; and the mere re
ception by the plaintiffs of notes taken by U. 
in another form than that required was not 
within this principle. A letter from the plain
tiffs’ manager to the defendant notifying him 
that notes Indorsed by O. were not being paid 
when due, and that the amount due the com
pany by O. was large and growing, was suffi
cient to have put the defendant upon his 
guard. McLaughlin Carriage Co. v. Oland, 
34 N. 8. Reps. 196.

Collateral Security—'Neglect of Creditor 
by which Security is Lost — Release of 
Surety.)—Where a creditor accepted a trans
fer of seigniorial rents from the surety, the 
rents being transferred to secure the payment

Discharge of Surety - S.ttendinu Tutu
for Payment—Promissory Notes -Renewal 
Accommodation Indorser—Collât'ml Mcuri/iy 
—Notice.]—T. 1$. L. and A. • S .. in- In 
ilebted on several proraissnn u..i.*n to the 
plaintiffs, who demanded security, the defend
ant II. A. S., the wife of A. < . S. . at his r- 
quest and without knowing of the purpose for 
which he proposed to use it, indorsed a blank 
form of note, which was afterwards filled out 
as r. note made by T. B. L. payahl.- to 11. A. 
S., ami indorsed by lier and A. < S„ and was 
then given to the plaintiffs. Tin- tin was 
afterwards renewed, II. A. 8. again in.lorsin- 
n blank fotui. A. 0. S. being made payee and 
Indorsing ahead of II. A. S.. While the plain 
tiffs held this latter note, they kept the several 
notes as security for which they held it re
newed, the renewals extending beyond the date 
of the maturity of the note held as security. 
In an action on the latter note. 11. A. S. 
pleaded t liât she was discharged, h.v reason 
of the plaintiffs having given time b> a bind
ing agreement to T. It. L. and A. C. S-. the 
principal debtors, without lier consent : —Held. 
McGuire, d., dissenting, thut the renewal of 
the notes constituted such an agreement and 
that the rule invoked- that giving time to a 
principal debtor by a binding agreement with
out the surety's consent, discharges the sure
ty—was applicable: and tlint II. A. S. was 
entitled to a dismissal of the action. Semble, 
that the fact that T. B. L. falsely stated 
to the plaintiffs, when they demanded security, 
that 11. A. 8. was indebted to him. and asked 
them if they would accept lier indorsement, 
to which they consented, could not hind II 
A. 8., us T. B. L. had no authority from 
her to make the statement. 2. That if notice 
to the plaintiffs that H. A. 8. was merely •« 
accommodation indorser were necessary, the 
mere fact that she was second indorser on the 
first note and first indorser on the second non. 
would be sufficient evidence of such notice. 
3. The case was distinguishable1 from tiia: 
of a person who, being asked for '"Mat 
eral security, brings paper found'd on »» 
nqlual indebtedness to himself. In that case, 
giving him time would in no case relieve tn< 
parties to the paper given as security. )• 
Jeune v. Sparrow. 1 Terr. L. it 384.

Discharge of Suret, — i.'r/i'»»»» "I
inu—Promissory Note—Forged Renewal.\ 
he appellant was a maker of a promissory 
>te along with one of the other defendant*, 
s son, for whose accommodation the non 
ns made. When the note matured it was 
tired by means of a new note signed by t 
n. and purporting to be signed by the fntnei.
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The father's signature was in reality a for
gery. The original note was given up by 
iliv plaintiff to the son, and was not produced 
ai the trial. Secondary evidence of it was 
given, and judgment for the plaintiff upon it :

Held, that, assuming that the creditor knew 
at the time <>f the making of the original 
uote that the apix-llant signed it as auret» 
oui), the surety was not discharged by the 
extending of time to the principal debtor. 
Irwin v. r reeman. 13 <Jr. 4tk->, followed. J/< - 
I l/< On y or, 21 - h c. N. 26.

Discharge of Surety lining Time — 
PrcjudiVi.J—A surety, relying on the giving 
of time bv the creditor to the principal debtor 
as a defence on an action for the debt, must 
now, under s.-s. 14 of s. .‘til of the King’s 
Bench Act, ÔK & ôlt V. c. 0, shew that he has 
suffered jwcuniary loss or damage as the reas 
oiiabl) direct and natural result of the <redl- 
i<ir having given the extension of time. The 
defendant, claiming that lie was entitled to 
Ik* treated as a surety, proved that, relying 
ou the representations ,,f his co-debtor that the 
debt had lieen paid and satisfied, he had made 
a settlement of their partnership affairs and 
|iaid a large sum of money to him end given 
him a formal release, liesides handing over 
lo him a large ipiautity of goods : - Held, that 
this was nut evidence to shew that the de
fendant hail been prejudiced by the pin Intiffs 
having given time to the co-debtor, as what 
the defendant had done was done on the 
strength of the statements made to him by 
his co-debtor, and not in reliance on any
thing the plaintiffs had done or omitted to 
do. Itlackwood v. Farcirai, 22 Oec. X. IMS. 
331. 14 Man. L. It. 210.

Discharge of Surety Guarantee policy 
Fidelity of servant—Statements of Master i 

h Imiii application—Incorporation in policy —- 
Alteration in duties of servant—Material mis
statements -Ontario Insurance Act. Jlay 
y. Employers' Liability .Insurance Corpora- 

• O w R 150.

Discharge of Surety W rongful Acls of 
PrimApal Failure to give Notice of—Find- 
niai of Jury—Setting Aside. ]—The defend
ants K. W. B. and J. A. K. were sureties on 
h bond given to the plaintiff association by 
the defendant B. for the faithful discharge 
of his duties ns an agent of the association. 
Vrnong such duties were the remittance, at 
least once in each mouth, of all moneys or 
sivurities collected for or on account of the 
association, such remittances to lx* made by 
bank draft, marked cheque, poet ofioe order, 
"i by express. The evidence ahewed that B. 
i mined moneys by his own personal cheques. 
itiMnail of as directed, and on a number of 
1 arasions asked to have such cheques held 
l'"*r for a few days in order to enable him to 
provide funds to meet them:—Held, that 
1 base, and other acta of disobedience, under 
'be terms of the agreement, would have jnsti- 
i"-d the dismissal of It. ; that it was the duty 
°[ the association to have notified the sureties 
of his derelictions of duty; and that, having 
tailed to do so, and having continued him in 
'fr employ with knowledge that he was 
violating his instructions, they could not re
cover against the sureties for the default of 
n.:—Held, that findings of the jury, nega
tiving knowledge on the part of the associa- 
"«>n of the irregularities of B., being against 

i'lcncc, must lie set aside with

costa, ami a new trial ordered, Confcdera- 
1 ion Life Association v. /froira, 33 N. S. 
Reps. fH.

Fidelity Guarantee AlU ration of Do 
lies of Principal — imposition of (ircatcr 
Responsibilities—Release of Surety. |—A con
tract of suretyship is to In- Interpreted strict
ly. and its effect should lx- circumscribed by 
and limited to the particular obligation» a» 
Mimed by the surety; therefore the surety
ship of one who gives a guarantee against 
the acts of another is at an end, if the duties 
of the latter while apparently, on the whole, 
remaining tne same, are changed to place 
on him more onerous responsibilities. In 
this case, the defendant !>., having become 
surety only for the acts of the defendant T. 
as a simple collector of the plaintiff, his sure 
tyship terminated when the defendant T 
ceased to act as collector, to take the mm 
important and onerous office of secretary 
treasurer of a new local branch established 
in the territory where he had acted as col
lector. Société des Artisans Canadiens- Fran 
rois v. Trndel. Q. K. 26 8. <\ 118.

Guaranty - Construction — Continuing 
Security.J—A firm, being indebted to the 
plaintiffs for goods supplied, on ordering fur
ther go«xls received from t ho plaintiffs a 
telegram — " Let M. L. (defendant) “wire 
guaranty for payment of all accounts to us. 
and everything will be satisfactory.*' The 
defendant, without apparently having seen 
the telegram, but having been informed of its 
contents, telegraphed in reply. “ Will guaran
tee payment of all accounts r* for the firm :— 
Held, that the guaranty was a continuing 
one, and the defendant was liable for ac
counts incur ml or to lx- incurred. St. Laic- 
reim Steel and Wire Co. v. Legs, <1 (>. I,. It. 
235. Affirmed 24. Occ. X. 126, 7 O. L. It. 
72. 3 O. W. It. 80.

Guaranty—Continuing security — Extent 
of obligation Fraud of agent ol creditors 
Foreign Companies Ordinance—Registration 
—Penalty — Demand. Sawyer-Mass» n Co. v. 
Foster t X.W.T.), 2 W. L. It. 107.

Guaranty—Honesty of Agent—Notiee of 
Ih fault — Proofs of Loss—Proposal — Condi
tions—Expenses of Prosecution.)—An action 
ui*in a guaranty policy to reimburse the 
plaintiff for pecuniary loss by the fraud or 
dishonesty of an agent of the plaintiffs which 
should amount to emlx-zzlemcnt or larceny. 
One condition was that on the discovery of 
fraud or dishonesty the employers should im
mediately notify the defendants;—Held, on 
the evidence, that the defendants got imme
diate notice of the fact of loss, and waived 
exact compliance with the condition as to 
notice. 2. That, within a reasonable time 
after discovery of default, the plaintiffs fur
nished their claim, with such particulars as 
proved the cause, nature, and extent of the 
loss. 3. Whether the incorporation of the 
proposal in the policy (ns was provided for) 
should he construed as constituting a warran
ty hr the plaintiffs that they would adhere 
to the course indicated by the answers to 
quertious submitted to the plaintiffs, the sure
ty should lx- considered as discharged by a 
departure from that course materially contri
buting to the loss insured against. The
plaintiffs did not furnish reasonable vertflea 
tion of the statements made in the written
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ously with the first payment of pre .u. 1
they were unquestionably material .uni nfi. 
ed the risk. Elgin Loan umi Savu 
London (Juorantce and Areidint ■ ' o
w. it. :nu. ;i o. l. it. .vst.

Judgment against Principal !{>.-
Judicata ugainnt Surety ■ End i 
priation of Payments Scope of I m'alite . 
Nureiy.J- A judgment against the p ; i|u. 

Guaranty — Itelease of surely- I'romts- delitor is res judicata against In- ur 
sory note collateral to guaranty—Extension \ided that the judgment defines and .v-
of time by days of grave. McDonald v. mines the responsibility of tie- principal <!• hi 
Hucholts (Y.T.), 2 W. L. R. 10. or in the matter covered by tin sccimn.

„ ,, .... ... . ,, In this case the judgment against tin- i ,
Guarantee Policy lidility of Manager (il,„| debtor, beiug basis I upon ;...........

of Loan Company Misappropriation of bad neglected to col hit .vrtain jr.-mii
Money»—Release of Surety Lntnn State- nlMi not determining ids responsil.
meats Conditions of Pol*cy---.\ecessity for gnrda money received and not n n ittci .. the
Setting forth in Johey Incorporation by plaintiffs, did not decide the questi..a arivi.
Reference to Application Insurant let of in th,. present action, and tit r.-t .r did
Ontario, see. IJji (1)* (2) Construction- sustain the allegation of res judicata ns
Change in Duties of Manager.J*-Api»eal by gHn|H the surety. 3. Brident cania.
plaintiffs from judgment of Mat-Ma It on. j order to establish ree judicata, I idnntt.
24 Oce. N. .'!.*4, 8 Ü. L. It. lit, 4 O. \v. It. determine the nature of debts < ......
US», dismissing action upon a guarantee imlicy „m„unt Qf „ judgment, when the ju.lc-
issned by defendants in favour of plaintiff ment does not determine such debts and does
loan company to secure the fidelity of one not particularly specify them : art. 1234. <
Rowley, manager of that company. The c. 4. The surety is not concerned in the
guarantee agreement in this case was issued appropriation of moneys remitted by the prm
upon and after the proposal or application cipal debtor to tin* creditor ; tin remitting
of the employee, fortified and accompanied of tjM, mouev freeH the surety from all resi..
hjr the answers <-i th- company (the employ- elbIHty. 5. In this -
ers) touching the duties of the applicant. ruuting only the fidelity of the prim i|>al debt-
which answers it was agreed were to be or jn the tier forma nee of his duties, will not
taken ns the basis of the contract between be responsible for what tin creditor has. m
the employers (the plaintiffs) and the de |,jg own interest, tolerated and even ttpprmiil
fendants, the guarantee company. I’pon jn the conduct of his agent. Judgment in
these pa]>era, statements, and representations, ; n. k. -J4 s. C. 88 reversed. Worga< 
the contract was issued and accepted by plain- Western Assurance Co., Q. R. 13 K I! -I1', 
tiffs. On the face of the scaled contract of
insurance or guarantee it was recited : Judicial Surety — Appeal ■ Extent «f
“ Whereas the employer has delivered to tin- I Liability.|—A judicial security guarnnt«--iiv: 
company certain statements and a declaration | tiu,t a party will effectively prosecute an c 
s«*tting forth, among other things, the <luties which lie lias taken in the <'ourt of
and remuneration of the employee, the moneys f£|ng’a jlench from a judgment of the Sup-r 
to be intrusted to him, and the checks to Ik- jor and will pnv tin- award and all
kept upon his accounts, and has consented ■ (.0st and damages which shall be awarded in
that such declaration, and each and every | CHse the judgment of the Superior Court shall
the statements therein referred to or contained be affirme#!, is at an end the moment th-
shall form the basis of the contract herein- judgment of the Superior Court has been
after expressed to he made, but this stipula- reversed by the Court of King's Bench : and
tion is hereby limited to such of said state- th0 fact that, upon an appeal of the opposite
monts ns are material to this contract.'' party, the Supreme Court of Canada has sub
This last clause was apparently the outcome ; æquently set aside tin- judgment of th" 
of what was deemed a proper form of exprès- Queen's "Bench and restored that of tin Su-
sion to comply with sub-sec. (2) of sec. 144 : perior Court, does not revive tin- obligati-n
see Village of London West v. Ixmdon Guar- Gf the surety. (Jurrtin v. MoUriir. 21 <>.«.
ante#- and Accident Co., 20 O. R. 520. in \ 445, q. ft. 10 S. C. 571.
which the defendants wen the company now 
defendants. If sub-see. (2) of sec. 144 were 
alone considered, it appears to contain in 
gremio sufficient to indicate that the terms 
which go to avoid the contract need not be con
tained in or indors#*d upon the contract "in 
full.” It was enough if the contract “be made 
subject " to any stipulation ns to avoiding tin- 
con tract by reason of any statement inducing 
the entering into of the contract by the cor
poration. In this case the contract was made 
eubje#-t to the preliminary statements and de
claration. Besides this, there was nn ex
press notice given on the face of the ngm-- 
ment (p. 2) that if any suppression or mis
statement of any fact affecting the risk of 
the comnnny be made at the time of the pay
ment of the f.rst or any subsequent premium 

. . . this agreement shall be void and
of no effect from the beginning. The original 
untrue statements were made eontemporane-

Mandnte — Scgligcni, Lockes — « 
i»e 07 Surety — Pledge - Construe tm 
ntrai t — Principal and Agent.] I P°“ ’J" 
petition of a deed of obligation ana h i 
pc, the plaintiffs became sureties for ' ' 
btor, and. for further security, th.- «k-btor 
dgned and delivered to the mortgagee. V 
J of pledge, a polity; of assurance upon to 
e for the amount of th.- oan. one of n 
ni ses of tlie t1e#nl provided for fart I r 
•uring the repayment of the said 
■est, accessories, and premiums of insurat

the said life policy, that the debtor$ 
reties, “by way of pledge * *'tr f ,|1(. 
rése transferre#! and made over_ » 10 n(j 
id lender" certain con*11®1*1. "“JivfiS
gnlorial dues The
at the agent of the seigniory sho»m r 
ent until the loan should *" T^,11

proposal or the compliance therewith, mere- 
fore, the plaintiffs were not entitled to re
cover for pecuniary loss ; but, having prose
cuted their agent, as required tiy a condition 
of the policy, they were entitled to Is- paid 
the expenses so incurred. Ulolu Savings and 
Loan Co. v. Employers' Liability Assurance 
Corporation, 21 Dec. X. 512, 13 Man. L. R. 
531.
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might bo disbursed by the creditor, and that 
the creditor should have the right to dismiss 
said agent should he fail to make out of tlu
re venues of the seigniory and remit to the 
creditor the amount necessary for the pay
ment of such interest and the sums disbursed 
for the insurance premiums. It further pro
vided that the lender should not be responsi
ble to the debtor and sureties for the agent's 
acts, the debtor and sureties assuming respon
sibility therefor. The judgment appealed from 
found, ns facts, that the sureties bad made a 
provision in the hands of the creditor for the 
purpose of payment of the premium out of 
the revenues assigned, that, for such pur
poses, the creditor had become the manda
tary of the sureties and responsible for the 
due fulfilment of such mandate, and that 
there were sufficient funds derived from such 
n-venues to pay a renewal premium which 
fell dut- shortly before the death of the debtor, 
but said premium bad been omitted to be 
paid through some neglect or fault of the cre
ditor in obtaining the funds therefor from the 
agent. In consequence of the failure of the 
payment of the premium the benefit of the 
policy was lost :—Held, affirming the judg
ment appealed from, Idington, J., dissenting, 
that the deed contemplated the payment of 
the premiums by the creditor out of the funds 
assigned, that the creditor had failed to use 
proper diligence in respect to the payment of 
the premium, and that the sureties were, 
therefore, entitled to he discharged pro tan to, 
and the property pledged released accordingly. 
Wurtcle v. Trust and Loan Co., 25 Occ. X. 
M); Trust and Loan Co. v. Wurtete, 35 S. ('. 
It. 603.

Release of Surety — Assignment of ' 
Mortgage — Covenant — Discharge of Cart 
of Land.]—The defendant, when assigning a 
mortgage on lands to the plaintiffs, coven
anted that the mortgagor would pay. The 
plaintiffs afterwards, without his eousent, dis- ! 
charged half the lands from the mortgage 
on payment of half the mortgage debt Held, 
that this was such an alteration of the con
tract guaranteed as to release the defendant 
from his liability, whether the amount paid 
was the full value of the part released or 
not. Fanners' Loan and Havings Co. v. Pat- ! 
W‘it N' **• 'l °- L R- 2M» 2 <>.

Release of Surety — Rent — Rescission 
of Lease—Damages.]—A thin! person who 
was given security for the payment of rent 
by a tenant is discharged when the lease is 
rescinded at the request of the landlord upon 
a ground other than non-payment of rent, 
and the effect of the rescission operating 
on the day of the institution of the action for 
rescission, the landlord ennnot claim from the 
surety gales of rent falling due after that 
date, even when these gales are included in 
the damages which the tenant has been order
ed to pay by reason of the rescission. Bur- 
land v. \ cliquette, Q. R. 24 S. C. $>4.

Surety not a Third Person as again»
Creditor — Defences Open — Insolven 
Act, 187.1--Uncontested Claim—Judgment.]- 

8urety Is not a third person as again* 
the creditor secured, and cannot set up dt 
fences which the principal debtor would no 
ae allowed to set up. Under the Insolven 
iiu 0t a claim filed 5a pursuance of i 
J \ an(i IIQt contested, is thereby prove 
against all concerned in the bankruptcy, an

has the effect of a judgment in favour of the 
claimant. Such a claim has the effect of 
a judgment against the surety of the assignee 
in insolvency, without any further proof, 
and, besides, is only subject to be pre
scribed a i the expiration of 30 years. The 
surety of a defaulting assignee sued un
der s. Ob by a creditor, who has filed a claim 
against the bankrupt, and who, by the pro
visions of this section, is entitled to the fruits 
of such litigation will not be allowed to set 
up a plea that tne sum secured by him (in 
this case $5,000) would, if he paid it, be ex
hausted by the privileged creditors of the 
bankrupt. Kent v. Lt tournent. Q. R. 14 K. 
B. 00.

PRIORITIES.

Net Company — Execution — Fixitbes — 
Fraudulent Conveyance — Indian 
Lands—Registry Laws.

PRIVATE PROSECUTOR.

See Criminal Law.

PRIVILEGE.

So arrest- Constitutional Law — Cri
minal Law—Defamation — Discovery 
— Lien — Mechanics’ Liens — Mines 
and Minerals Solicitor Will.

PRIVY COUNCIL.

See Appeal.

PRIZE-FIGHTING.

See Criminal Law..

PROBATE.

See Evidence.

PROBATE COURT.

See Courts.

PROBATE DUTY.

Sec Will.

PROBATE FEES.

Sec Will.
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PROCEDURE

Ntt Criminal Law.

PROCURATION.

Death of One of Two Attorneys 
Named in Power -Security for Coat* — 
Costs of Motion.]—Where n power of attor
ney to prosecute im action has been given to j 
a firm of attorneys generally, and one of j 
them dies before the institution thereof, the j 
surviving member of the firm may take such j 
action in his own name as attorney for the I 
plaintiff. Security lor costs, as well as I 
a power of attorney, having been asked by the j 
same motion, and such security having been j 
ordered, the costs will follow the fate of j 
the case. Kit ta v. (losselin, Q. It. 25 8. C. ! 
22, 0 (J. I\ It. 154.

Foreign Company Authority of Offi
cer* Signing Authentication.]—A procura
tion furnished by a foreign company ought io | 
be the true deed of the company, authorized 
by its board of directors, and ought to sic " 
prima facie that the c-mcer who signs it is ; 
authorized to do so ; and all signatures there- ! 
to ought to be authenticated by an officer j 
competent under art. 1220, ( '. < '. Trusts unit j 
t, m run tee Co. v. bélanger, 7 (J. P. It. 301.

Foreign Plaintiff - Advocate — Other 
Person.]—The procuration which a foreign ; 
plaintiff must give, need not necessarily be 
given to an advocate, and It is sufficient if 
it is given to some person resident at the 
place where the action is brought. Spencer 
v. Strathconn Rubber Co., 5 Q. V. R. 385.

Time for Demanding — Security for 
t ost*.]—If the defendant does not demand 
from the plaintiff, a foreigner, a procuration 
at the same time as security for costs, he j 
cannot do so after security has been given. 
Xational Life Assee. Co. of Canada v. l/a- 

. Q i' i: *8

PRODUCTION OF DOCUMENTS.

Sir Discovery.

PROHIBITION
Circuit Court, Quebec—A ad in . - The

Circuit Court, even when presided over by a 
.Fudge of the Superior Court, is subject to | 
prohibition. Rohillard v. Rlanehct, (j. It. 1ft 
8. C. 883.

Circuit Court, Quebec — Toners of 
Superior Court—Action against Liquidator-— 
Winding-up Act—Motion after Judgim .it.]— ; 
The Circuit Court has no jurisdiction to en- ! 
tertain an action against the liquidator of n j 
company in liquidation tinder the Dominion 
Winding-up Act. 2. The Superior Oourt. 
by virtue of the control which art. 50. C. P., 1 
gives it over all Courts (except the King's 
Bench) has jurisdiction to grant a writ of 
prohibition to a Circuit Court whicli exceeds 
Its jurisdiction. 3. Prohibition may be di

rected to an inferior tribunal even after judg
ment bas beeu rendered by such tribunal. 
Uobillard v. blanchet, 3 Q. p. U.

Commissioner under Collection Act
examination of Debtor - Diai/iinliiii nhun by 
Reason of Inti rest—-Solicitor Cornier siona 
not a "Court."]—Tile plaintiff, who Imil r< 
covered a judgment against the defendant in 
the Supreme Court, initiated proceedings un 
(1er the Collection Act. It. 8. X. S . |sj, 
fur the examination of the defendant hefor 
D., a commissioner. The defendant's solid 
tor appeared before D., and objected t<> his 
proceeding with the examination, on the 
ground that, as solicitor for another creditor 
of the defendant, he had such au interest 
in tin1 result of the examination as u> .us 
qualify him from acting. Consequently it 
writ of prohibition was issued from the Su 
preme <*ourt to restrain D. from acting, in- 
proceeding with the examination. On appeal 
from the order allowing the w rit : Held, 
ihat D. was disqualified Hi 
less, that, ns a commissioner acting under 
the provisions of the Collection Act is not a 
distinct court, the writ was improperly d 
lowed, and, that, for this reason, the appeal 
must prevail, but without coals. McKay \ 
Campbell. 3»î X. 8. Reps. 522.

Court of Commissioners Territorial
Jurisdiction- Declinatory Exception - .hidfl 
incut—Desist incut. | Article 17u < P.. i* 
not limitative, and applies to all cases analo
gous to those expressly mentiom-d in the Arti
cle. 2. In this case a writ of prohibition 
having been issued to quash a judgment of 
the Court of Commissioners of a district other 
than that in which the writ of prohibition 
was issued, a declinatory exception tiled 
against the writ of prohibition, accompanied 
by a desist ment from the judgment sought to 
be quashed, was maintained, and tin action 
dismissed. Judgment in <j. It. 21 S ('. 487 
reversed. Caudct v. ilarncaii. Q. It. 12 K. Ü 
145.

Court of Revision — Prohibition after. 
Sentence—Jurisdiction.]—A municipal cour, 
of revision, after the assessment roll has been 
completed by the assessor, and cheeked over 
by the assessment committee, passed, in con
sequence of a successful appeal to tlie court 
by the promovents, a general resolution re
ducing the entire assessment by 20 per 
cent. :—Held, with hesitation, that prohibi
tion lay. I he Court should not he chary at 
the present day in exercising the power <>f pro
hibition. The proceedings before the court of 
revision were not terminated, inasmuch as 
its decision necessitated the amending of the 
roll, and this duty imposed upon the clerk 
would be the act of the court by the instru
mentality of its clerk. In any case prohibe 
tion will lie after sentence, when it appears 
on the face of the proceedings that the mat 
tern are not within the jurisdiction of the 
tribunal. Hickson v. Wilson, 2 Terr. L. «• 
420.

Division Court -tc/ioo oo / onwJudt 
irsf- -Prumiuorf Wofr—Herarem 
i AeUtM- t.cm.e4 JurimUclion 
irnt of Amount. )—A parly plaintiff auW 
i thin province on a forelcn judgment «V 
je on the foreign judgment or on the on 
inal ranee of action, or may ramhtaeJ» 
>th In the an me action, and auoh a jndgmeni
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may be enforced in this jurisdiction us im
porting a leguI uUllgatioo lo pay the sum 
recovered by meana of an action of debt , 
as on a simple contract. A judgment debt 
represents a simple contract debt only, and 
one not ascertained by the signature of the 
defendant, even when recovered on a promis
sory note signed by the defendant ; and pro
hibition was granted to restrain proceeding 
with a plaint in a Division Court on a 
Manitoba judgment for $232.37 recovered on 
such a note, where the plaintiff abandoned 
$32.37 and sought to recover judgment for 
$2011. In re McMillan v. Fortier, 21 Occ. 
X. 501, 2 O. L. It. 281.

Division Court- Order for Committal 
Previous Order for Payment—Affidavit ] — 
The plaintiff recovered judgment against the 
defendant in a Division Court action for a 
debt contracted before 61 V. c. 15 (O.), and 
the defendant was at the hearing ordered to 
nay the amount of the judgment forthwith :— 
Held, that the Court had jurisdiction under 
s.-s. f> of s. 247 of the Division Courts Act.
II. S. <>. 1897 c. 60, upon examination of the 
defendant on an aft- r judgment summons, to j 
make an order for her committal without ; 
a previous order for payment based upon 
such an examination and default thereunder, j 
Where It appears that the judgment debtor i 
has i" m examined before the Judge, his order 
ior committal must, on a motion for prohibi
tion, be treated os a complete adjudication, 
ns to that which must be made to appear to 
warrant the making of an order under s.-s.

of s. 247. Semble, that if the affidavit of 
the plaintiff required by s. 243 to be filed 
before the issue of the summons were not | 
tiled, it would not be open to the defendant, 
after appearing in obedience to the summons, ; 
to raise an objection to the jurisdiction on j 
that ground: and, the defect uot appearing I 
on the face of the proceedings, prohibition 
would not be granted. In re Hawkins v. 
Hatzold. 21 Occ. N. 597, 22 Occ. N. 14. 2 
O. L It. 704.

Division Court Transfer of Action.]— 
Where an order was made by a Division
I onrt Judge for tin* transfer of an action to
II Division Court in another county, the 
order being made under the powers conferred 
•y *• 0? of the Division Courts Act, It. 8. 
'1. 1897 <■. till, whereas, under the circum
stances. it should have been made under l.

j1* an order was made prohibiting the Divi
sion Court to which the transfer had been 
uiaue from acting under the order of transfer: 
out such order of prohibition was to be with* 
ou Prejudice to the right to apply for an 
order under s. 91. In rr Frost v. McUillcn. 
-1 Dix. Y 682, 2 O. L. R. 303.

Enforcement of Judgment — Déclina- 
tory h Tee pt ion—Deposit of Dcsistmmt. — 
When a defendant pleads by way of déclina- 
ory exception and simply demands the dis

missal of the action, he must deposit with 
ms exception the amount claimed if it is 

ofmoney, .,r « désistaient regularly 
‘•ighi'd and authenticated if the suit, as in 
turn T*** 18 for n wrlt of Prohibition against
8 rST (larneau v- Q. K- -1

n/V**f® of the Teice—Qualification - 
t.l " /«fire—Grounds for Apyluattoi 
,J ustiee.] The grounds nl 
mired upon application for a writ of prohlbi

lion based iii*ou excess of jurisdiction in the 
inferior Court, must have been raised before 
that Court 2. A justice of the peace who 
exercises h.. functions in good faith is com- 
petent to act de facto, although he has not 
complied with all the formalities relating to 
his qualification. Hoyle v. Rockwell, (j. It. 
20 8. ( '. 3U9.

License Commissioners — Deposit — 
.1 lisente of—Preliminary Exception — Juris
diction of Commissioners—(Irani of License 
—Diseretion—Matters within Jurisdiction.] — 
The absence of the deposit required by law, 
before application for a writ of certiorari or 
prohibition, should l*- pleaded by prelimin
ary exception. 2. License commissioners, al
though not among the inferior courts mention
ed in arts. .59, 03, 04, and 65, G. P.. have 
duties of a judicial character which, on pro
per occasion, subject them to the superin
tending authority of the Superior Court, and 
the proper remedy is a writ of prohibition. 
3. The only proof required, or admissible, on 
a writ of prohibition against the license com
missioners is such as would go to establish 
want or excess of jurisdiction. 4. When art. 
886, It. 8. Q.. may be invoked, the license 
commissioners van no longer grant a license 
as a matter of discretion, but their judgment 
is none the less final as to whether majority 
oppositions, or two previous appositions, really 
exist. 5. The refusal of the commissioners 
to re-open the enquf-te after both parties had 
formally declared their respective enquêtes 
closed, is not sufficient to support a writ of 
prohibition. G. The refusal of the commis
sioners to count on the opposition signatures 
of duly qualified electors, for the reason that 
the same persons had also signed in support 
of the application, was a decision on an issue 
within their jurisdiction, and was. moreover, 
n proper decision. Judgment in (j. R. 19 8. 
<’. 270 affirmed. Kearney v. Desnoyer», Q. 
It. 10 K. R. 436.

Statutory Board — Jurisdiction—-•Sum
mary Application—Declaration in Prohibition

Parliamentary Elections—Voters' Lists.]— 
A person claiming to be entitled to be regis
tered as an elector in a certain division, and 
to have had his name on the last revises! list 
of electors for the* division, applied for a pro
hibition to restrain the Board of Manhood 
Suffrage Registrars, as constituted under the 
Manhood Suffrage Registration Act, 03 & 
64 V. c. 25 (M.), from proceeding to prepare 
the lists of voters for that constituency under 
the provisions of the Act, which they were 
about to do for the purpose of a bye-election 
then pending. On the motion coming on for 
hearing, it was contended that the board had 
no power to go on with their proceedings be
cause. under s. 70 of the Manitoba Votera* 
List Act. 63 & 64 V. c. 62. the former revised 
lists were to Is- used until new lists had 
been prepared and revised throughout the 
province, and further, that, even if that was 
done, the board were not to prepare the whole 
list, but only lists supplemental to the lists 
prepared under the Voters' Lists Act. It was 
contended on behalf of the hoard that there 
was no power in the Court to interfere with 
a board of that kind by prohibition :—Held.
( 1 ) that a Judge should not undertake to 
decide difficult questions of that kind on a 
summary application such us was made, but 
that the parties should be left to declare in 
prohibition, which might si ill be done under
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ilie tjufvu# 1 tench Act. (2) Although the 
board was about to prepare and revise lists 
of electors under the Act, it could not be 
assumed that they would decide or attempt 
to decide what lists the returning officer 
should use at the coming election, or would 
determine or attempt to determine whether 
the vote of the applicant should be received or 
not in the event of his name not being put 
on the list they were about to prepare ; and 
therefore the applicant <-ould not say that the 
hoard intended io take away any of his 
rights; and there was no necessity for an 
immediate prohibition. In rc South Winnipeg 
Hoard of Manhood Suffrage Registrars, 21 
Occ. X. HIT. 13 Mau. L. It. 345.

See Courts—Landlord and Tenant.

PROMISSORY NOTE.

See Bills ok Exchange and Promissory

PROVINCIAL TREASURER

.See Com pa n y—In si h\\< •

PUBLIC DOMAIN

See Crown.

PROMOTERS.

See Company.

PROPERTY PASSING.

See Sale of Goods.

PROSECUTION.

See Mandamus.

PROTESTANT SCHOOL.

See Schools.

PROTHONOTARY.

Sec Bankruptcy an» Insolvency—-Couhth 
Dimontini ut< i oi \< rioN i n siai 

ment—Distribution of Estâtes—In
tervention.

PROVIDENT SOCIETY.

See Master and Servant.

PROVINCES.

See Constitutional Law—Interest.

PROVINCIAL LEGISLATURE.

See Constitutional Law.

PUBLIC HEALTH ACT.

Compulsory Vaccination
Regulation »—Exei pt ion Von net ion \ Tin 
health district of the city and county of Si 
John is not within regulation 2 <>t the r-gui. 
lions made under s. 38 of the Public Health 
Act. 18118. which provides for •ompnlsory 
vaccination when *■ it shall he found h> th** 
local board of health of any health district 
tlint a ease of smallpox exists in case -ti It 
district be a city or town." and u conviction 

■ for refusing to attend at the office of the 
1 local hoard of health of the district of the city 

and county of St. John and to lie vaccinated, 
contrary to the statute and regulations, w 
bad. Hex v. Ritchie, Ex p. Ja l N. 15, 
Reps. 581.

Contagious Disease -Detailin' <•/ /Vr-
| son Exposed to Infection.]—Section 75 of th" 
| Health Act provides, that when smallpox. 
| scarlet fever, diphtheria, cholera, or any other 

contagious or infectious disease dangerous t > 
j the public health, is found to exist in n 

municipality, the health officers shall use all 
I possible care to prevent the spreading of 'h

i
 infection or contagion :—Held, that health 

officers were justified under this s-vtion m 
detaining a person who had been exposed to 
infection from a person suspected of having 
smallpox, but who in reality had men 
Mills v. City of Vancouver, 10 B. C. R. w.

Contagious Disease - Pr- win ion
spread—Local board of health Convert in:: 

I hotel into hospital — Illegality Malice 
Reasonable and probable cause- Members "t
board — Corporation—Violation of statut.....
Conversion of goods—Confinement of person 
in hospital. Ward v. Lotrthian. Hrern v. 
Marr, 3 O. W. R. .‘ML*, 4 O. XV. R. 302.

Contagious Disease Services of physi
cian — Remuneration — Action u> recover - 
Hoard of health — Medical health officer 
Liability — Mandamus — Costs. Btbi'U \. 
Davis, 1 O. W. R. 18!».

Contagious Diseases Hospital '
sition of Site—Municipal Corporation 

I late—Resolution — Delegation of Dowers 
Loral Hoor4 of Hooitk— PobUr Health ‘ 
—Prohibition as to Locality of liospi™1 
Publie Benefit—" Inhabited Dwelling —J 

1 sent of Owner—Injunction—Status of P"1 
| tiff—Special Damage.]—'The council of n eg 

corporation passed a by-law;, pursuant to 'u 
V. c. 32, providing for establishing, f™™ 
and furnishing a contagions diseases hoiqut. 
and for borrowing $72.000 for these purposes. 
Sutwequently the council paswd ■ 
authorizing the local board of health to P 
chase a property in the residential 1- 
the city and proceed to erect a contagious 

I diseases hospital thereon, at an amount n
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to exceed $31,tiU0 approximately," “ provid- 
iug the same, in the opinion of the city 
solicitor, van be done without incurring a law 
.suit -Held, that the resolution was not 
illegal; it was not necessary for the corpora
tion to proceed by by-law at this stage ; the 
resolution did not delegate to the local board 
the authority to acquire property for the muni
cipality. hut only the power to negotiate for 
the purchase, after which the council could 
pass the necessary by-law for the purpose of 
acquiring title. 2. It is provided by s. 28 
of the Public Health Act that “no land or 
building to be used for the purposes of this 
Act shall be nearer than 150 yards to an in
hibited dwelling —Held, that this limita
tion applies to land to be acquired for auy of 
tlie purposes of the Act as found in the Re
used Statutes of 1887 and 181)7. 3. Held,
also, that s. 28 is a provision enacted in the 
public interest and for the benefit of the pub
lic generally, and therefore where there is 
only one inhabited dwelling within the pre
scribed radius, the consent of the owner and 
occupier of that dwelling to the erection of a 
hospital within such radius is not a legal 
answer to an action (by one who can shew 
special damage) to restrain the corporation 
from erecting such hospital. 4. To maintain 
the action the plaintiff must himself be within 
the 150 yard radius or must shew some special 
pecuniary or proprietary damage or some 
special legal injury. Hctd v. City of Ottawa, 
21 Occ. N. 470.

Hospital for Consumptives — t'OMvic- 
#*o/i Statute—Grouping of Sections.]—Sec
tion 72 of the Public Health Act, It. »S. O. 
■. 248, which prohibits, under a penalty, the 
establishment, without the consent of the 
municipality, of “ any offensive trade, that is 
to say, the trade of blood boiling, or bone 
boiling, or” (setting out a number of similar 
trades), “or any other noxious or offensive 
trade, business, or manufacture, or such ns 
may become offensive,” etc., does not apply 
to n house or hospital for consumptive pa
tients, for not only is it excluded under the 
doctrine of ejusdem generis, but also by virtue 
of the legislative grouping of the sections of 
the Act, s. 72 being under the sub-division 
dealing with nuisances, while infectious dis
eases and hospitals are dealt with in n distinct 
sub-division, commencing with s. 81. A con
viction, therefore, for carrying on such house 
or hospital contrary to s. 72. was quashed, 

v. Playttr. 21 Occ. N. 285. 1 O. L. R.

Infections Disease - Employment of 
Physician and Nurte—Payment—Liability of 
Municipality — Power* of Health Officer or 
/«iptrfor.j—Section 07 of the Public Health 
Act. R. 8. M. 1002 c. 138, which enables the 
health officer to act by removing a person 
afflicted with any infectious or contagious dis- 
!‘aw* to a separate house or by otherwise 
isolating him, “ and by providing nurses and 
other assistance and necessities for him at

" ..... .. *tnd charge or the cost and charge
Of his parents or other person or persons 
liable for his support if able to pay for the 
sam.\ otherwise at the eost and charge of th • 
municipality,” should lie read and construct 
together with 88. 1)5. 101, and 102 of the Act. 
and by the true interpretation of all these 
provisions, persons performing services as 
nurses or furnishing necessities at the request 
or n health officer for a smalljsix patient are

entitled t<> be paid at once by the munici
pality, without proving that the parents or 
other persons are unable to pay for the same. 
Under s. 32 of the Act, an inspector appointed 
by the government has the same powers as a 
health officer, and may exercise such powers 
without having first suspended or superseded 
the local health officer. Although the Act does 
not distinctly provide for the employment of 
a physician, yet a person who is a physician, 
and is employed to act l>oth as doctor and 
nurse for a smallpox patient, may recover at 
least for hie services ,i- nurse, and 116 per 
day was not considered excessive for the 
services of so skilled a nurse as a physician 
should be, considering also the special risk he 
ran Quaere, whether the employment of a 
physician is not authorized by the words 
“ providing other assistance and necessities " 
in s. (57. Cameron v. Town of Dauphin. 24 
Occ. X. 90, 14 Man. L. It. 573.

Infections Disease Property Des.royal 
to Prevent Spread—('ompeusation—.1/unieipul 
Corporation.]—The Public Health Act, U. S. 
X. S. c. 102. s. 32, provides that “all neces
sary expenses incurred by a local board in 
suppressing any infectious or contagious dis
ease, shall be a charge against the munici
pality." In an action to recover (he value of 
liersvnal property destroyed, as alleged, by 
direction of the board of health, during an 
epidemic of smallpox, for the purpose of pre
venting the spread of the disease :—Held, 
that, in the absence of proof of proper author
ity for the destruction of the property, neither 
i lie board nor the municipality could be held 
liable. Per VVeatherbe, J., that, assuming the 
property to have been destroyed by order of 
the board, there was no provision in the Act 
to render the municipality liable to make 
compensation for the destruction of infected 
property dangerous to the public health. 
Townshend. .7.. dissented. Petipas v. Muni
cipality of Piet ou, 36 X. S. Reps. 460.

Infections Disease —■ Quarantine — Ex
penses — Liability of Municipality.] — One 
whose house is placed in quarantine by virtue 
of by-laws of the board of health of the pro
vince of Quebec, is obliged to pay only the 
ordinary ex (lenses attending the infectious 
disease : and the extraordinary expenses im
posed b.v law to prevent the spread of the dis- 

| ease, such as those of caretaking and those of 
a like nature, are to Is* paid by the munici
pality. Corporation of South Whitton v. 
Giroux, Q. R. 24 8. C. 861.

Local Board of Health Expropriation 
of Land for Hospital—Public Part.]—Upon 
a motion to restrain a municipal coriioration 
from using land acquired by the plaintiffs un
der the Public Parks Act for a park for the 
purpose of erecting thereon a contagious dis
eases hospital : — Held, that the actual or 
virtual expropriation of the laud for the use 
of a hospital in perpetuity, or during the 

| existence of the substantial building contracted 
for by tin* defendants, was not within the 
powers conferred by the Public Health Act on 

! the local board of health; and that this in
firmity was not overcome by the sanction of 

j the Provincial Board of Health, or of an 
order in council. Ottawa Hoard of Park 
Management v. City of Ottawa, 21 Occ. X. 
378.

Prosecution Ratepayer—Disinfection — 
Publie Health .let.]—A prosecution for the
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iufriugetnent of by-law* of the board of health 
«■an be brought by auy ratepayer, without any 
authorization. 2. A private diaiufectiou of 
mfeeted pretuiaea by the proprietor is not 
efficient reaeon, under the Public Health Act* 
tor refuaing to allow the executive officer to 
disinfect, Bouaquet v. tlay nun, g. It. 23 S. 
C. 36.

Vaccination I/mniWjmJ By-law — in- 
reaaonm bleuett. J \ by lau holding the man
ager or head of a bualneHa establishment 
liable, under pain of line or imprisonment, 
for allowing an employee to frequent auy 
manufacturing or business establishment, 
without furnishing a certificate shewing that 
he has been vaccinated, la not reasonable but 
oppressive, and i* therefore illegal. City of 
Montreal v. (Jaron, g. It. 23 8. ('. 3t$3.

PUBLIC INSTRUCTION ACT.

See Costs.

PUBLIC LANDS ACT.
See Dower.

PUBLIC LIBRARY.
See Municipal Corporations.

PUBLIC MORALS.
Action Involving Indecent Matter —

Striking Out Objectionable Contra of Action 
—Judgment Form of—IHtmittal of Action— 
Ret Judicata—Cotta.]—On the trial of an 
action containing three different muses of 
action, one of which was an action for moneys 
had and received, another for damages for 
assault and false imprisonment, and a third 
for damages for procuring the plaintiff to 
enter a house of prostitution, the Judge, after 
reading the plaintiff's examination for dis
covery, came to the conclusion that the evi
dence disclosed an illegal contract under 
which the defendants were to receive a part 
of the moneys obtained by the plaintiff while 
engaged in prostitution, and that the action 
involved the taking of an account in respect 
thereof, and was of an indecent character and 
unfit to Is» dealt with, and he dismissed it 
out of the t^ourt of his own motion ; the 
formal judgment stating that ‘ this Court 
doth of its own motion and without adjudi
cating as between the plaintiff and defend
ants on the matters in dispute between them, 
order that this action he dismissed out of 
this Court, with costs:"—Held, that the or
der dismissing the action would have pre
cluded the plaintiff from again suing in re
spect of any of the causes of action included 
in the statement of claim, and that the plain
tiff should have been allowed to prove lier 
case in respect to those causes of action 
against which there was no objection ; and 
that the respondent who supported the judg
ment on appeal must pay the costs of the ap
peal. (luilbault v. Brothier, 24 Oee. N. 342. 
10 B. C. H. 441).

PUBLIC OFFICER

See Costs.

PUBLIC PARK

Sec Municipal Corporations —. Vuilk 
Health.

PUBLIC POLICY.

Set Bills oi Exviiam k and Promissory 
Notes Mi tit< ipai < obpoba 
Railway.

PUBLIC SCHOOLS.

See Schools.

PUBLIC SLANDER.

See Criminal Law.

PUBLIC USER

See Particulars—Patent for Invention.

PUBLICATION

See Defamation.

PURCHASER.

See Vendor and Purchaser.

PUIS DARREIN CONTINUANCE
See Pleading.

QUANTUM MERUIT.
See Contract — Master and Servant — 

Solicitor.

QUARANTINE

See Municipal Corporations — Public 
Health Act.

QUIT CLAIM

Bee Deed.
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QUO WARRANTO.

Set KUUBiU'E—Ml MV1PA1. CoBTUBATlOHe - 
Ml MI'li'AI- C<lNT*OVE*TED EUDCTIOMS—
Wilt or Summons.

RAILWAYS AND RAILWAY 
COMPANIES.

I. Bonds, 1368.
II. Hkidoeh. 1372.

HI. Cahriage of Goods. 1372.
IV. Construction of Railway. 1375. 
V. Crossings. 1377.

VI. Expropriation of Land, 1382. 
VII. Fences, 1386.

VIII. Injury to Persons. 1388.
IX. Injury to Property, 1396.
X. Lands. 1397.

XI. Lease of Railway, 1399.
XI1. Passengers, 1399.

XIII. Service of Process. 1404.
XIV. Other Cases, 1404.

I. Bonds.

Bondholders- Right to Yoti at An mini 
(Inierai Muting of Company — Interest in j 
Incur—/Scope of Right as to Future Meet
ings— 2Vamber of Votes — VaJm of Ronds 
I'oinpared with Shares—Construction of Sta
tutes. |—Tin right of bondholders of a railway 
company t- t«* exists, under s. 15 of the 
Act 36 V. c. 73, and it may be exercised 
at any time when interest is in arrear. It 
eoulil not have been intended that it should 
lie restricted to the one general annual meet
ing next after the interest fell into arrear. and 
that it was not to he exercises! at another 
meeting although the arrear continued. The 
language does not drive one to that conclu
sion, and. in view of the end manifestly 
aimed at, tlmt construction should be adopted 
which will se<ure to the- bondholders a voice 
in the affairs of the company as long ns their 
interest is in arrear. The language of s. 15. ! 
“ »ll holders of bonds shall have and possess 
tlie same rights and privileges and qiinlificn- 
lioiis for directors and for voting as are ' 
attached to shareholders." was very com
prehensive. It implies equality with the | 
shareholders in every rennet as regards direc
tors and voting. It did not deal with their 
rights, privileges, and qualifications as be
tween the bondholders themselves, but as be
tween them and the shareholders. And ns 
against the latter the bondholders are given ! 
the same rights, privileges, and qualifications | 
for directors and voting. The only just way | 
"f effecting this is by giving to each holder of I 

i bond one vote for each portion equivalent I 
t" i lie amount of one share. Thus each share 
«1 oTu f°.r each holder of a bond for j
Y'900 should be upou an equal footing with . 
the holder of 10 shares. Osier and Mnelnren. 
JJ.A., agreed in the result, except that they ; 
were of opinion that the bondholders' right I

of voting was confined to one vote on each 
bond. Weddell v. Ritchie, 5 O. W. It. 733. 10 
U. L. R. 5.

Collateral Security -Injury—Judgment
-Reference. Knickerbocker J rust Co. *</ 

\ew York v. Rrockville, Westport, and Sault 
Ste. Marie R. » . Co., 1 O. XV. R. 311.

Holder of Attached Coupons < »di
lions — Action — Trustee for liondholn 
Forties.J—A holder of coupons is bound by 
the conditions appearing upou the bonds to 
which the coupons were attached as to the 
amount payable and the manner of recovery 
thereof ; he is therefore in the same position 
as the holder of the bonds before the coupons 
were attached, and is, like him, in the present 
case, subject to the condition in the mort
gage which gives the trustee thereunder the 
sole right to recover payment of principal and 
interest. So any action for the recovery of 
principal or interest must be brought iu the 
name of the trustee, and when a statute has 
been passed to ratify the contract between 
the company and the trustee, an action, in 
the name of the holder of such coupons, not
withstanding that they are made payable to 
bearer, is wrongly framed and will be dis
missed. Leris County R. IV. Co. v. Fontaine.
Q. R. 13 K. B. 523.

Mortgage Foreclosure—Receivers.) —A 
railway company issued bonds secured b> 
mortgage of the company’s property. In a 
suit by the mortgagee for foreclosure, receivers 
and managers of the property and business 
of the company were appointed, with liberty 
to operate the railway and to maintain the 
road and property in good and sufficient re
pair, either by credit or by cash out of the 
earnings of the road. Repairs lieing necessary, 
and the earnings being insufficient, the re
ceivers were empowered to issue receivers' 
certificates, made a first charge <m ih ■ com
pany's property, and on the moneys to be 
realised from the sale of the company's prop
erty, in priority to the landholders. Sage v. 
Shore Line R. IV. Co., 22 Occ. N. 38. 2 V 
B. Eq. Reps. 321.

Recital — Consideration—It onus—Condi
tions.)— A railway company had power to re
ceive and take grants and donations of land 
and other property made to it to aid in the 
construction and maintenance of the railway, 
and any municipality was authorized to pay 
by way of bonus or donation any imrtion of 
the preliminary expense of the railway, or 
to grant to the railway company sums of 
money or debentures by way of bonus or 
donation to aid in the construction or equip
ment of the railway. The railway company, 
iu consideration of n bonus by a municipality, 
agreed to keep for all time its head office 
and machine shops iu the municipality :— 
Held, that the recital of the agreement in a 
bond signed by the railway company 
amounted to n covenant on their part to 
observe its terms, but that such an agreement 
was not justified by the statutory provisions 
and was not enforceable. Judgment in 32 O.
R. 99, 20 Occ. N. 379. reversed. Town of 
Whitby V. Grand Trunk R. IV. Co., 21 Oc«. 
N. 226. 1 O. L. R. 480.

Sale of Railway by Mortgagee —
Interest—Arrears—Foreelosu re — Limitation 
of Actions—Jurisdiction of Court—Dominion
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Itailway — ^O1 V. c. 2}, **. l\-16 (U.) — 
Dominion Itailway Act, 1888. ]—Build* con
tained a covenant to pay half-yearly instal- 
inenta of interest, evidenced by attached 
cou I Kins, and payment of principal and in
terest secured by a mortgage of the under
taking, which also contained a covenant to 
pay, under seal issued by u railway company 
mcoriforated in 1873 by an Ontario statute, 
whose railway was declared by a Dominion 
.statute in 1884 to be a work for the general 
advantage of Canada (thereupon becoming 
subject to the legislation of the Dominion) :— 
Held, in foreclosure proceedings upon this 
mortgage, by the trustees for bondholders, 
that the interest being a specialty debt, and 
the mortgaged undertaking consisting in part 
of realty and in part of personalty not sub
ject to division, the holders of coupons, 
whether attached to the bonds or detached 
therefrom, were entitled to rank for all instal
ments which had fallen due within twenty 
years, and not merely for those which had 
ialien due within six years. Judgment of 
Boyd. C„ <3 U. L. It. 684, 24 Occ. N. 14, 
- ( ). W. U. 351), 1140, affirmed :—Held, also, 
that, even if the case were dealt with 
upon the footing of the mortgage being 
one of reality only, there was the right 
to rank, for there were no subsequent iu- 

imbrancera, and there had been shortly 
for-- the action a valid acknowledgment 

by the railway <-ompauy of liability for 
ail the interest in question. Judgment in 24 
Occ. N. 802, 8 O. L. It. 004, 3 O. W. R. 910. 
i < • xx. R. 857, affirmed : Held, also, that 
the railway could lie sold bv virtue of the 
provisions contained in 40 V. c. 24, ss. 14, 
15 and 10 (D.), re-enacted by the Dominion 
Railway Act. 1888 (51 V. c. 29). Central 
(hitorio It. W. Co. v. Trusta nod tiuarantee 
( Dm party, [1905] A. C. 570.

Second Issue without Payment of 
First — Conventional Hypothec — Bpecific 
Performance—Judgment. • — Where a valid 
issue of bonds has been made by a railway 
company under the provisions of the (Juebec 
Railway Act, which at the time of their issue 
governed the com pit uy defendant, -the validity 
of the bonds so issued not being affected by 
llie bringing of the company under the legis
lative control of the Parliament of Canada 
and the Railway Act of Canada by 57 & 58 
V. c. 84,—the eompany cannot, in view of 
i lie provisions of s. 93. s.-s. 4. of the Act 
nlxwe-mentioued, exercise again the bond- 
issuing power, unless the bonds first issued 
have been withdrawn and paid, or duly can
celled. 2. The obligation to grunt a conven
tional hypothec constitutes an obligation to 
do an act (execution of an authentic instru
ment I which can only be jierfonned by the 
debtor himself or some person authorized by 
him. and whereof the Court has no means of 
compelling specific performance, and the law 
nowhere authorizes the substitution by the 
Court of its own judgment for the authentic 
act executed by the debtor personally, or his 
authorized agent, which Is essential to the 
creation and existence of » conventional 
hypothec. 3. The only hypothec which can 
result from the judgment of a Court is the 
judicial hypothec, which results from such 
judgments only as contain a condemnation 
to pay a specific sum of money. 4. An order 
to execute a conventional hypothec, unaccom
panied by any alternative condemnation.—no 
alternative condemnation being asked in the 
event of failure to obey the order—would con

stitute a judgment not susceptible of exect 
tion, in contraveutiou of art. 541, C. C. 1' 
Where the plaintiff asks that a property L<- 
declared hypothecated, but does not indicate oi 
sufficiently describe the property, either iu tin 
allegations or conclusions of In» declaration, 
the Court cannot take upon itself to ascertain 
and determine what specific property should 
be declared hypothecated. Connolly \ Mon 
treal Turk and Islund It. IV. ( o.. «) U. 22 8 
C. 322.

II. Rbiixies.
Contribution to Cost and Mainten

ance Liability of company—Construction of 
contract with city corporation—Exemption or 
indemnity. City of Toronto y. Croud Trunk 
It. IV. Co., 4 O. W. R. 394 t» O. W. U. «32.

Diversion of Stream Hubstitutnl 
Bridge—Liability to Itepoir.|—An appeal by 
the plaintiffs from the judgment of Street, .1 
32 O. U. 154, was dismiss**! with costs, the 
Court agreeing with the reasons tor judgment 
in the Court below. Town of Peterborough 
(irand 'Trunk It. IV. Co., 21 Occ. X. 110, 1 0. 
L. R. 144.

Overhead Bridge — II> odnou '/urn 
Brakesman Killed—-l ontribu tory Negligence A 
—Upon the proper construction of s. 192 of 
the Dominion Railway Act. 1888. a railway 
company, whether the owner* or not of a 
bridge under which their freight cars pas; 
are prohibited from using higher freight cars 
than such as admit of an open and clear 
headway of 7 feet between the top of suvii 
cars and the bottom of the lower beams of am 
bridge which is over the railway McLauchlla 
v (irand Trunk R. W. Co.. 12 O. It. 418. and 
Oibaon v. Midland R. XV. Co., 2 O. It. «58 
distinguished. Contributory negligence mn. 
be a defence even to an action fournie 
on a breach of a statutory duty. A brake-- 
man standing on top of a car passing under a 
bridge was killed by striking tin- bridg- 
Held, that, ns the ovidemv shewed that lu- was 
standing where le- wa the roles
of the company and warning received, he was 
guilty of contributory negligence, mid the de
fendants were not liable, although it was als 
shewn that there was not a clear headway 
space of 7 fiH-t between the top of the car 
ami the bottom of the lower beams of the 
bridge, as provided for by s. 192 of the Rail
way Act, 51 V’. c. 29 (D.) Deyo v. Ai»!/' 
ton and Pembroke It. IV. Co.. 24 Occ. N. 39.. 
S O. L. R. 588, 4 (». W R. 182.

Protection of Public Order -if Rail 
way Committee of Privy Council—.Jurisdic
tion — Action — Injunction- -Declaration • 
Existence of highway—Harbour— Water lots 
—Jus publicum—Statutes — Crown patents— 
Contracts—Municipal corporation- Diversion 
of highway — Expropriation—Compensation- 
Navigable waters—Order in council Time for 
commencement and completion of work — 
Variation of order without appeal—Suspen 
slon of judgment. (Irand Trunk It. 11. 
v. City of Toronto, Canadian Pacifie n. »*• 
Co. •-. City of Toronto. « O. XV. R. 852.

III. Carriaiif. of Goons.

Animals Nuisance 
Powers- Negligence.] —

— Proper Exercise of 
Held, that the Grand
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Trunk Railway Company of Canada are 
authorised by law to carry on the business of 
earning cattle and bogs, and they are not 
liable if, in the proper exercise of their 
powers. and without negligence, they create a 
nuisance. Truman v. London and Brighton 
U W. Co., 11 App. Cas. 15, followed. Bvn- 
nrft v. annul Trunk It. W. Vo., 21 Occ. N. 
5Ü4. - U. L. R. 425.

Arrival at Destination -Destruction by 
tin- m warehouse- -Liability of railway com- 
,iain -Conditions of shipping bill. Chandler 
and' Massey Vo. v. Grand Trunk It. W. Vo., 
2 O. W. R. 280. 4417, 427, 1014.

Bill of Lading—/><•/«y of T rainé-—Condi
tion an to.]—When a shipper signs conditions 
inserted in a bill of lading, he is bound by 
these conditions. In this case the plaintiffs 
having subscribed to the condition that the de
fendant company would uot he responsible for 
delay of trains, and the train by which the 
animals should have been shipped being two 
hours late, thus causing damage to the shipper, 
the latter could not recover. If the animals 
arc abandoned to the company for what they 
will bring at a sale, the latter have a right 
to the return of the bill of lading before 
paying over the proceeds. Lafontoim v. 
Grand Trunk It. IV. Co., Q. K. 26 8. C. 450.

Claim for Non-Delivery — Special In
struction—Acceptance by Consignees—Ware- i 
housemen—Negligence -Amendment.] — The 
plaintiffs for some time prior to and after 
1897, had sold iron to a rolling mills company 
at Sunnyside. The defendants had no station 
at Sunnyside, the nearest being at Swansea, 
a mile further west, but the rolling mills com
pany bad a siding capable of holding three ; 
or four curs. lu 1897 the plaintiffs in
structed the defendants to deliver all cars 
addressed to their order at Swansea or Sunny- 
side to the rolling mills company, and in 
October, 1809, they had a contract to sell 
certain quantities of different kinds of iron 
to the company, and shipped to them at 
various times up to the 2nd January. 1900. 
five cars, one addressed to the company and 
die others to themselves, at Sunnyside. which i 
die company refused to receive:—Held, nffirm- 
iug the judgment of the Court of Appeal. 22 
Oer. N. 176, that the rolling mills company 
were consignees of all the cars, and that they 
had the right to reject them at Swanesn if 
nor according to contract. Having exercised 
Mich right, the defendants were not liable as 
urriers. the transitas having come to an end 

at Swansea by refusal of the company to re- 
"*iye the iron. The Court of Appeal, while 
relieving the defendants from liability us 
carriers, held them liable ns warehousemen, 
and ordered a reference to ascertain the dam
ages on that head :—Held, reversing the deci
sion. Mills, J., dissenting, that, as the action 
was not brought against the defendants as 
warehousemen, and ns they could only he 
liable as such for gross negligence, and the 
question of negligence had never been raised 
uor tried the action would be dismissed in 
tou) with reservation of the right of the 
Plaintiffs to bring a further action should 
they see fit. Frankel v. <Jrand 'Trunk It. IV.

23 Occ. N. 134, 33 S. C. R. 116, 1 O. 
W R. 254, 339, 396.

nJ?.elay in Delivery — Perishable goods— 
«mage to goods- Connecting line—Contract j 
Absence of privity — Departure from cus

tomary route—Evidence—New trial. Corby 
v. Grand Trunk It. II . Co., V. (). W. It. 81. 
492.

Delivery to Wrong Person —Liability.] 
—The plaintiff consigned to the defendants 
certain goods addressed to the "I. C. Com
pany " simply. He knew that the company 
had not yet been incorporated ; be also knew 
that the defendants' practice was never to 
deliver goods consigned " to order " without 
the production and indorsement of the ship
ping bill, but that when not consigned “to 
order" they did sometimes deliver the goods 
without the production of the shipping bill. 
The defendants did deliver the goods to a 
person carrying on business under the name 
of the 1. C. Company, and at the ostensible 
office of the company : Held, that the plain
tiff was most to blame for such delivery, and 
that the defendants were not liable by reason 
of their having delivered the goods without 
first requiring the production of the shipping 
bills. There is no law here requiring carriers 
to take up the shipping bills before the deli
very of goods. Conley v. Canadian Pacifie 

Occ. v 158, 82 O. B. 268. 
Affirmed on ground of ratification, 1 O. L.
B. 345.

Liability for Loss—Dog—Common Car
riers.]—The defendants are, by the Railway 
Act, 51 V. c. 29 (D.), common carriers of 
animals of all kinds ; and in this case were 
held liable for the loss of a dog which was 
received by them for carriage by their rail
way and was not delivered to the plaintiff in 
accordance with the contract made with him. 
Distinction between the English and Canadian 
Railway Acts pointed out. McCormack v. 
Grand Trunk It. IV. Co.. 24 Occ. N. 13. 6 O. 
L. R. 577, 2 O. W. R. 1053.

Liability for Loss -Place of delivery— 
Connecting lines. Parker v. Grand Trunk It. 
IV. Co., 3 O. W. R. 661.

Loss -Negligence—Bill of Lading—Condi
tion exempting from Liability — 1Veight of 
Grain—Certificate of Wcighmaster—Weights 
and Measures Act Indorsement of Bill — 
Action for Loss.]—When it clearly appears 
that, the loss of goods shipped by railway 
must have been caused by the negligence or 
omission of the railway company or their ser
vants, the company are precluded by s.-s. 3 of 
s. 246 of the Railway Act, 1888. from rely
ing on a condition of the bill of lading exempt
ing them from liability for any deficiency in 
weight or measurement. McMillan v. Grand 
Trunk R. W. Co., 16 S. C. R. 643. followed. 
The certificate of a wcighmaster under s. 9 
of the Manitoba Grain Act, 1000, being only 
prima facie evidence of the weight of gmin in 
a car, may be rebutted. The indorsement of 
a bill of lading to a bank for collection, 
though il passes the property in the goods, 
does not prevent the shipper from bringing 
an action in respect of the loss of the goods, 
if he still has an interest in them. Section 
21 of i be Weights and Measures Act, R. S.
C. v. 104, does not apply to a contract for 
carrying wheat by the carload, although the 
number of bushels in the ear had been ascer
tained by bag measurement. Ferris v. Cana
dian Northern It. IV. Co., 15 Man. L. R. 
134, 1 W. L. R. 177.

Loss by Fire - Neglige nee — dust and 
Iteasonublr Condition—Notiec.] — Although
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the statute law of Canada prevents « railway 
company from relieving itself from liability 
for damage caused by tire arising from any 
negligence or omission of it or its sériants, 
still such a condition, when the damage arises 
otherwise than from any negligence or omis
sion of the company or its servants. is valid, 
and there is no law in Canada requiring that 
such a condition shall In* just and reasonable. 
The goods arrived on the 21st April ; notice 
of their arrival was given to the owner on 
the same day. and they were destroyed on the 
26th: Hero, on the evidence, that the notice 
was sufficient, and that the owner had a 
reasonable time within which to remove them, 
and not having done no, the defendants were 
not liable. McXtorrin v. Canadian Pacific It. 
TV. Co., 21 Occ. X. 2112, 1 O. L. It. All.

Misdelivery New contract - Breach — 
Negligence. Armstrong v. Miehiyan Central 
K. W. Co., 1 O. W. It. 714.

Shipping Bill -Hill of Lading■—Condi
tion Iteyainny Insurance — Breach of—Lott 
of Good» — Neytipence.]—Under s. 249 of the 
Dominion Railway Act, a railway company 
Is precluded from setting up a condition in 
dorsed on a bill of lading relieving the com
pany from liability for damage sustained to 
goods whilst In transit, where damage is occa
sioned through negligence. Consignors, by 
their own shipping bill, agreed to insure the 
goods to lie shipped, the railway company be
ing thereby subrogated to consignors' lights 
in case of loss, and a condition of a bill of 
lading given bj the railway company on the 
shipment of goods, required the consignors 
to effect an insurance thereon, which in case 
of loss or damage, the company were to have 
the benelit of:—Held, affirming the judgment 
of Meredith, J., 5 O. L. It. 742, 23 Occ. X. 
220, 2 O. VV. It. 328, 472, that the contract 
being one for exemption from total liability, 
even where, as here, the damage to the goods 
was occasioned by negligence, the defendants 
were precluded, under the above section, from 
setting up the breach of such condition a» 
aforesaid as a ground of relief from liability. 
Vogel v. (Irand Trunk It. VV. Co., il S. C. It. 
012, followed. Robertson v. Grand Trunk It. 
VV. Co., 24 8. C. It. till, distinguished. St. 
Mary'» Creamery Co. v. Grand Trank It. IV. 
Co.. 24 Ooc. N. 332, 8 O. L. It. 1. 3 O. VV. 
R. 472.

Special Contract Limiting Liability
—Approval of form of contract oy Board of 
Railway Commissioners on same day as con
tract made— -Judicial proceeding—Fraction of 
day. Buskey v. Canadian Pacifie It. IV. Co.. 
<i O. VV. It 908, 11 O. L. R. 1.

IV. Construction of Railway.

Injunction Interetted Party — Publie 
Corporation/!—Franchise»—Lapse of Powers 
—“Railway'' or “Tramway " — Agreement 
as to Loral Territory—Invalidity — Public 
Policy — Work for General Advantage of 
Canada.\—An agreement by a corporation to 
abstain from exercising franchises granted for 
the promotion of the convenience of the public 
is invalid as being contrary to public policy, 
and cannot be enforced by the Courts. Per 
Sedgewick and Killam, JJ. A company hav
ing power to construct n railway within the 
limits of a municipality has not such an in

terest in the municipal highways as would eu 
till** it to an injunction prohibiting another 
railway company from constructing a tram
way upon such highways with the permission 
of the municipality under the | revisions >; 
art. 47V of the Quebec Municipal Code. Th* 
municipality has ilower, under the provisions 
of the Municipal Code, to authorize the con- 
struTtion of a tramway by an existing cor
poration, not withstand ini tha 
tion has allowed its powers as to the -onstru< 
tiou of new lines to lapse by non-u.ier within 
the time limited in its charter. Per (iiruuaril 
and Davies, JJ. A railway compnn.v which 
has allowed its powers as to construction to 
lapse by non-user within the time limited in 
its charter, and which does not own :i railway 
line within the limits of a municipality where 
such powers were granted, has no inter» 
sufficient to maintain an injunction prohibit
ing the construction therein of another rail
way or tramway. Where a company subject 
to the Dominion Railway Act. with power 
to construct railways and tramways, lias a! 
lowed its power as to the construct ion ■ f new 
lines to lapse by non-user within tin tirn 
limited, it is not competent for it to inter 
into an agreement with a municipality for the 
construction of a tramway within the raunici- 
pi limits under the pros slo i 17b
of i he Quebec Municipal Code. Montres 
Park and Island It. IV. Co. v. ('hateauffuau 
and Sort hern It. TV. Co.. 24 On. X "i'ti.
■ - R. 10

Receiver—Authority to < onstrui Par 
tion of Line.]—The Court will not yr.v t*> 
the receiver and manager of a railway, 
authority to proceed with the construction of 
a small portion of the incomplete part "t the 
line of the railway, where it is quest r atable 
whether such construction will be "I any real 
benefit i" the undertaking, ind in
the opposition of bondholders whose interest 
is largely in excess of those desiring it. ami 
in the face of a judgment directing sale 
of the road. Ritchie, v. Cintrai Ihitnrm It 
TV. Co., 24 Dec. X. 340, 7 O. L. It- 727. 3 
O. VV. It. l*Ki

Time for Construction Intrrpri 
Statutes—Lapse of Powers—Rival I'ninyanit 
Forfeiture Waiver - Contract '*»■w*

•oliey.]—where a time limit for tin ‘..ra- 
i|etion of a work is enacted by n section of a 
tiitute, and by an amending Ad 'If term 
if years prescribed for the completion -a m* 
fork is extended, by a section which expressly 
«places the section of the original ' Ote 
erm fixed by tlf substituted section run* 
rom the coming into force of tins 
Vet, and not of the amending Act. - ‘nt*
apse of a railway company * constnation 
towers does not divest it of interest t- v ■ 
ont similar construction by a rival ,'on'V_ 
f It had once utilised Its own power* ot 
onstruction and still remained in Hip 11 ' 
his .Oustnu t.si work or any part of it. * 
-'orfeiture of franchise powers by * ™ . • 
ompany. for non-completion within th 
ireeerlbed. is a prerogative of the < rowa.
which may Ik- waived, and so IvuP 
ms not Ih-oii enforced, it cannot be 11 
ty any Individual or other company *«m'laW 
ncorpornted. 4. A railway which hn> 
leclared by a Dominion statute to be ; 
or the general advantage of ( annua, is « 
ect to a. XU of the Railway Act of < an.'1*; 
md If not flubbed and put in opera tion witn 
„ 7 . fr,.m ||„. imsKlna of the Act giving



RAILWAYS AND RAILWAY COMPANIES. 13781377
i com ruction powers, the powers cease ana 
are null ami void a» respects the uncompleted 
portion ut the line. 5. The above section 
applies to tramways as well ns to railways, 
li. A contract between two railway companies, 
by which they mutually undertake uot to 
construct lines on each other's territory, is 
uot invalid as being contrary to public 
policy, Si out real Park and Inland It. It . Vo. 
v ( natiuuguu y mid Sort hern It. IV. Co., Q. 
li. 18 K. H. 256.

V. 0BOBBIN US.

Absence of Protection — Negligence. ] 
—Where the railway traffic at the crossing 
of a highway was very great, and there was 
mi gate, guardian, lamp, or other protection 
for the public, although the railway company 
had been notified of the dangerous condition 
of the crossing, the company was held respon
sible, under s 2K8 of the Railway Act of Can
ada. for a collision of an engine with a | 
vehicle crossing the track, which caused the 
death of the plaintiff’s son, and which oc
curred without any fault on his part.
(,irouatd v. Canadian Pacific li. IV. Co„ Q.
it. i9 s. a r»2i>.

Approaches Repair.)—Where a rail
way severs n farm and the company have con
structed a farm crossing, no duty is cast upon 
them, in the absence of an express agreement, j 
to keep in repair the approaches thereto with
in the farm. Rainier v. Michigan Central It.
» . Co.. 23 Occ. N. 265, U O. L. R. 90.

Compensation to Municipality -Ter
minus "at or near" Point Named.)—Author
ity to a company to build a railway empow 
era them to cross every highway between the 
termini without permission of the municipal 
authorities being necessary and without lia 
bility to compensate the municipalities for 
the portions of the highways taken for the 
road. A charter authorized the construction 
of a railway from Vaudrcuil to a point at or 
uear Ottawa, passing through the counties of 
Vaudreuil, Prescott, and Russell :—Held, that, 
if it were necessary, the railway could pass 
through Carleton county, though It: was not i 
named -Held, also, that in this Act tile 
words “at or near the city of Ottawa,**' 
meant "in or near" said city. Judgment 
of the Court of Appeal. 4 O. U R. 56, 22 
On N. 224, affirming the judgment at the 
trial 2 O. f,. R. 3.*»», affirmed. .Montreal 
mill Ottawa It, W. Co. v. City of Ottawa.
1 «"«da Atlantic It. W . Co. v. City of Ottawa. 
X Occ. N. 200, 88 S. C. R. 37(5.

Dangerous Crossing —Faillira to (live 
warning—Negligence Contributory Ncgli- 
ÿencr.]—A siding of the defendants’ line of 
runway, which was not used by the defend
ants mon- than two or three times a week, 
crossed a narrow arched-in lane or alleyway. 
Held on the evidence to be a highway, very 
close to the face of the walls. The plain
tiffs servant had driven the plaintiff's horse 
and waggon across the siding and through the 
alleyway to a warehouse close by, there being 
no engine or cars on the siding. The waggon 
'va? within a sb'.rt time loaded with boxes. 

the p.'ainJlTs servant then returned 
t,V! ulicyway, the servant walking bo- 

c rne waggon in order to steady the load.

Just as the horse came out of the alleyway 
it was struck by a passing engine and severely 
injured. The whistle of the engine had uot 
been sounded, nor the bell rung. The plain
tiff's servant did uot stop the horse at the 
mouth of the alleyway or look or listen for 
trains Held, that, assuming but not decid
ing llint the duty to sound the whistle or 
ring the hell did not apply in the case of en
gines using a siding, it was nevertheless in
cumbent upon tile defendants to give some 
warning before crossing the lane, especially 
in view of the very dangerous nature of the 
crossing, and that not having done so they 
were guilty of negligence and prima facie 
liable in damages Held, also, that in all 
the circumstances it could not be said that 
there was uot some evidence to support the 
finding of the Judge at the trial (ihe cast- 
having been tried without a jury) that the 
plaintiff’s servant had uot acted unreasonably 
and was therefore not guilty of contributory 
negligence. Smith v. Niagara and Ht. Cathar
ine* It. IV. Co., 25 Occ. N. 34, U O. !.. R. 
158. 4 O. W. R. 526.

Destruction of, by Train -Negligence 
of engine-driver — Evidence — Trespass — 
Fences — Damages. Eggleston v. Canadian 
Pacific It. IV. Co., Ihiggnn v. Canadian Puri
fie It. IV. Co., (N.W.T.), l W. L. R. 356, 
576.

Farm Crossing- Approat'hes — Repair.] 
- -Held, affirming the judgment of Street, J.. 
23 Occ. N. 265, 6 O. L. 11. 90, that the acci
dent to the plaintiff having arisen on his own 
property and from his own default in not 
remedying the defect in the approach, and in 
not giving notice to the company that any 
such defect existed, he could uot recover. 
Semble, that a distinction exists between the 
approach in an overhead bridge on a public 
highway and the approach on private lands 
to^ a farm crossing over the line of rail. 
While the presumption will bo, in the ease 
of the former, that the approach is part of 
the bridge and to be kept in repair by the 
railway company, in the case of the latter, 
in the absence of original compensation as to 
the crossing, and of express agreement, while 
it is for the company to maintain the crossing 
over its limits, it is for the owner to maintain 
tin- approach within the limits. Palmer v. 
"Michigan Central It. IV. Co., 24 Occ. N. N5. 
7 O. L. R. 87, 3 O. W. It. 89.

Fnriu Crossing Compensation in Lieu 
of.]— When the value of a piece of land en
closed by a line of railway is so small a a 
to be dispronortionate to the cost of a farm 
crossing; and is of no utility to tin- farm 
from which it is so separated, the Court has 
the iMjwer and the discretion to grant to the 
proprietor a pecuniary compensation in lieu 
of a crossing. Martin v. .Maine Central It. 
IV. Co.. Q. R. 19 S. C. 561.

Farm Crossings — Duty to Provide — 
Statute—Retroactivity.]—Before the Domin
ion Railway Act of 1888 there was no statut 
able obligation upon a railway company to 
provide and maintain a farm crossing where 
the railway severed a farm, and s. 191 of 
that Act, providing that every company shall 
make crossings for persona across whose 
lands the railway is carried, Is not retrospec
tive. Vezina v. The Queen, 17 S. C. R. 1, 
and Quay v. The Queen, ib. 30. in effect over
rule Canada Southern It. W. Co. v. Clouse.
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13 S. V. It. l.'lt», and approve Brown v. 
'i’oronto ami Nipiswlng It. \\ Co., 2t> C. 1’. 
2<*i. Ontario Land* and Oil ('o. v. Canada 
Southern It. IV. Co., 21 ()<•<•. V IKK. 1 O. L.
It. 2ir».

Farm Crossing» — Duty to fro vide — 
Statute* — Uailtray Ai l of Canada Juri*- 
diction of Provincial Legislature*.]— Au owner 
whose IhiuIs adjoin a railway subject to the 
Itailway Act of Camilla, upon one side only, 
is not entitled to have a crossing over sud» 
railway under the provisions of that Act ; and 
the a|ieeul statutes in re*|**vt to the (irand 
Trunk Railway of Canada do not impose any 
greater liability in respect to croeslnga than 
the Railway Act of Canada. The Provincial 
législatures in Canada have no jurisdiction 
to make regulations in respect to crossing* 
or the structural omdition of the load bed of 
a railway Subject to the provisions of the 
Railway Act of Canada. Canadian Pacific 
R. W. Co. v. Corporation of Parish of Notre 
I fame de Itonnet-oura. | lHî*t* | A. C. ;UI7, fol
lowed. Tkcrrien v. (grand 'I’runk It. \V. Co.. 
20 the. N. til, 311 S. C. R. 485. •

Leave to Make — Hail tray Committee 
of Privy Council- Private Rridy — Approach■ 
rt to -Compensation -Injunction.] — Leave 
grant.il by the Railway t’ommillee of the 
Privy Council to a railway company to cross 
a public road U|m»ii which an* the approaches 
of a bridge belonging to a private |**roon. 
does not deprive this private person of his 
recourse for coni|*insation. and, in default 
of a previous offer of compensation, he may 
by writ of injunction prevent the «-ompany 
from building their line u|s»n these approaches. 
.lorn * y. Atlantic and \orth-\Vc*t It. IV. Go., 
g. R. 12 K. R. 392

Liability of Mnaicipal Corporation 
to Contribute to Maintenance of Oates
at Crossing» Dominion railway (Constitu
tional law. (Irand Trunk It. IV. Co. \. 
City of Toronto, 4 O. W. R. 430.

Negligence - Contributory \egligeniy‘— 
Krerttive Speed.)—Where all the usual sig
nals and warnings were given by the railway 
company, and the proximate and determining 
cause of the accident of which tile plaintiff 
complained was the imprudence and reckless
ness of her deceased husband and his brother, 
the plaintiff was held not entitled to recover. 
It was imneivHsnry to decide whether s. 289 
of the Railway Act prohibiting a rate of
speed, through a thick!s .....portion ef
a city, exceeding six miles an hour, applies 
to highway crossing*, because, in the opinion 
of the Court of Review, the accident would 
have hap|M*m*d even if the rale of speed had 
I teen le** than six miles an hour. Tanguay 
v. Grand Trunk K. IV. Co., O. It 20 S. C. 
110.

Obligation to Provide — Dominion 
Itailuay Ici- Midland Railway Company— 
Ontario Statute*.]—The plaintiff’s father in 
1882 conveyed part of his farm to the Mid
land Railway Company, who constructed 
their railway so as to sever the farm, but did 
not agree to make a farm crossing. In 1900 
the father conveyed to the plaintiff all the 
farm not previously «-onveyed to the railway 
lompnny :—Held, that the plaintiff could not 
mm pel the defendants who had acquired the 
Midland Railway in 1893, to provide a farm 
crossing, either by virtue of the Dominion

Railway Act or of Ontario legislation appli 
cable to the railway before lKi».',. Review of 
the statutes affecting the Midi,urn Railway 
Company. Ontario Land* and ui| iV \ 
Canada Southern R. W. Co., I <>. !.. R.
21 Or. N. ISH, followed. Careu . i.rnnd 
Trank It. it. Co.. 23 Occ. N. 22H, O. |, |; 
053. 2 O. W. R. 318.

Obligation to Provide o,-, ,/
— Date of Arguinition -JurindutiiMi .,/ M<n>• 
Irate'* Court.J—In an action for a farm 
crossing, it is sufficient if tie- pluiiiiiH" l> 
shewn to be the actual boni tide owner, and 
ill iiossession as such, of the and crossed ly 
the railway, although his title i* not régis 
tered ; mid the fact that the land wiis pur 
okeeed ud cleared hj I 
to the building of tin- railway, is no bar 
to his right of notion. 2. The district mugi*- 
trate's court has no jurisdiction to order tie 
construction of a farm crossing, even wh.-n 
the coat then-of is alleged t-. lie less than SV'. 
because such order would involve also tin 
future maintenance of the crossing, would 
create a servitude, and would be Interfering 
with future rights. Itoldur v. Canadiat 
Puiifie It. IV. Co., g. R. 23 S. C. 2M.

Omission to Ring Bell or Sound
Whistle Contributory \rgliffence. | Tlv 
word "highway" in s. 2ÔH of the Railway 
Act. 1888, re<|ulrlng a Im-II to lie rung or i 
whistle sounded by a railway locomotive en
gine on approaching a crossing over it high 
way, means a public highway, which is so ns 
of right. Semble, that the question whether 
there is a public highway at any i*iint i< 
one which a County Court is precluded by t-. 
59 Id) of the County Courts Act. R. S. M. 
v. 33, from trying. 2. Where a trail or way 
oser a railway track is used by the publi' 
by invitation or license of the railway com 
puny, a person crossing the track ii|sm tin 
same is bound to observe reasonable prevail 
lions to avoid injury by trains : au«l when 
the evidence shews that he has not done so 
lie cannot recover from the company for such 
injuries without proving that they were im 
mediately caused by tin- negligence of tie 
company’s servants only. Qus*n-. whether 
the failure of the js-rson in charge of a loco 
motive to ring a l*-11 or sound a wltbtk 
or observe- other precautions on approaching 
such a crossing constitutes actionable negli 
gence. Cotton v. Wood. H C. IV N. *< MS 
and Weir v. Canadian Pacific R. W. Co
rn A. R. IOO. followed. Roylr v. t‘u»adm 
yorthern It. IV. Co., 23 Occ. N. 25, 14 Man. 
I. R. 275.

Railway Committee tppeal to f'owiWM
Injunction Xotm of Intention to Lay 

'ro**ing—Cotta.]—Motion for an injunction 
entraining the defendants from laying a crow 
ng over the track of the plaintiffs. The 
lefendants had obtained from the Railway 
'ommlttee of the Privy Council an order p**r- 
uitting them to cross the plaintiffs’ track, 
‘ending an appeal by the plaintiff* front tin* 
•rder to the full Cabinet, the defendants pro- 
ceded to lay the crossing, and the plaintiffs 
ipplied for an Injunction :—Held, that de- 
endants were not exceeding the terns of the 
•rder, which was binding on the Court till 
'eversed on appeal to a competent authority, 
im’ therefore an injunction could not l>' 
minted. Before laying a crossing, notice 
ihould be given of the time at which it i* 
ntemled to commence the work. Failure by
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, ooepanj to givi rack notice constitutes 

good cause for depriving them of the costs 
of successfully resisting a motion for an in
unction. Comedian Pacific It. W. Vo. \. 

t urneomver, Westminster, and Yukon It. W. 
i 24 Or»1. N. 1Ü1, 1U It. C. K. 228.

Right to Cross Streets Expropriation 
or Compensation—Extension o/ Municipality 

Toll Road.]—Railway companies iucorjioru- 
ted by the Dominion Parliament, which have 
complied with the Railway Act and obtained 
the approval of tile Railway Committee, have, 
in ihe construction of their lines of railway, 
the* right to cross over the highways of a 
city without inking expropriation proceedings 
under the Railway Act, or without making 
any compensation to the city therefor. Where 
under the powers con ferret! by 51 V. c. 53, 
s. !» (O.), for extending the limits of the city 
of Ottawa, the city acquired, at an agreed 
price, part of the road of a toll road company 
within such extended limits, such part there
upon ceased lo have its previous character 
of a toll road, and became the same us the 
other public streets of the city. Canada .1 /- 
laiitù' R. w. Co. v. city of Ottawa. Montreal 
and Ottawa It. IF. Co. v. City of Ottawa, 
21 Oer. N. 523, 2 O. L R. 330.

Speed of Trains Crowded Districts — 
Fencing — Statutory Requirement*- S’cglT- 
gene* Injury to Per*on Crofitting Track. \ — 
Ry s. 250 of the Railway Act, 1888. as 
amended by 55 & 50 V. v. 27, s. 8, “no 
i'K-omotiv or railway engine shall pass in 
or through any thickly peopled portion of any 
city, town, or village, at a speed greater 
than six miles an hour, unless the track is 
fenced in the manner prescribed by this Act." 
Besides the usual railway fences the only 
fencing required is that provided ’ for by 55 
& ,rW V. c. 27. s. ti, which is substituted for 
s. 1!»7 -if the Railway Act, 1888, namely :

• Ai every public road crossing at rail level 
"f the railway, the fence on both sides of the 
crossing and on both sides of the track shall 

, "trued iu to the cattle guards, so as to 
a Mow of the safe passage of trains." The 
plaiiititf was injured and his wife was killed 
oy a tram passing through a thickly peopled 
port mu of the town of Forest, at a speed of at 
least twenty miles an hour, and on the trial 
me jury found that such speed was excessive 
oi ihat place and constituted negligence on 

ine part of the company : Held, reversing 
the Judgment of the Court of Appeal, 5 O. L.

0<*(\ l-'hl. (iirouard, J„ dis- 
wn mg that the company, having complied 

,s| 11,11 tor.v provisions ns to fencing, 
«rrc n,„ liable. Me Kay v. (Irani! Trunk It. 
tirnÏJ' r "4, 41>: •< f'.. fin h. nom.
il s!1 lr>,nk { Ul Ce- v. McKay. 34 K. C.

Streets of Town - Speed of Trains — 
4 u»d Harrier*.]—A railway company 

wnose railway crosses the streets of a town, 
tot only must not allow its trains to go 
aster than the speed allowed by the Railway 
. V* •, ™‘H‘des, in order to escape liability 
or juvident^ must put guards and barriers 

«here the railway crosses the 
w (,ttrnrd v V«c6re and St. John It. 
M Q* IL 25 H. C. 245.

Tp*c^* °f Another Company—Appli- 
n l® Rallwn>' Committee of Privy Coun-

2 , ‘’«"«‘—Omission to state lands to Is* 
■«'upi.si Order of Committee—Application

for rehearing Waiver of want of notice — 
Order of Board of Railway Commissioners 

-Appeal to Privy Council Restoration of 
order of Committee. Canadian Pacific It.
Co. \. Itap ul (Jointe It. W. Co.. 3 O. W. 
it. 542, li<>8.

VI. Exvbopuiation ok Lam».

Abandonment Costs. Itc Oliver amt 
Hay of (Juinh II. IV. Co., (» O. L. It. 543. 
2 O. W. It. 1153.

Agreement with Owner Po**' ion --- 
Compensation Damages — Arbitration — 
Action—Municipal Corporation.]—In carry
ing out the agreement provided for iu 03 V. 
c. 77 (O.). the purchasing agents of a town 
corporation agreed with the plaintiff for the 
purchase of and possession by u railway com
pany of the portion of the plaintiff's laud 
required by the company, but without fixing 
the price. The company, having, pursuant to 
' I'D of i lie Railway Act, "-I v. c. l”.i (D.),
deposited a plan, profile, and book of refer
ence of the land in the county registry office, 
which were approved by the Railway Com
mittee of the Privy Council, entered and com
pleted the work. The purchase money not 
having been agreed upon or paid, the plain
tiff brought tin action ugainst the town coi- 
porat ion a ml railway company for damages 
to the land and for interference with his 
business :—'Held, that the defendants the town 
corporation wore not liable, and that the 
plaintiff's remedy against the railway com
pany was by arbitration proceedings under 
the Railway Act, and not by action. Per 
Faiconbridge, C.J.. at the trial :—Expected 
increased profits from enlargement of plain
tiff's buildings and plant are too speculative 
and uncertain to form a true measure of dam
age. Todd v. Town of Meaford, 23 Oce. X. 
323, 0 O. I* R. 4«8f, 2 O. W. R. 12, 77V.

Appointment of Arbitrator " Oppo
site Party "—Sot ice — Evidence. | —'Plie rail
way company having served on Isitli the owner 
of the land hud the mortgagee the notice and 
certificate prescribed by ss. 14U and 147 of 
the Railway Act, 51 V. ( 1). ) c. 2V. the owner 
refused the sum offered, and notified the com
pany of the name of her arbitrator, hut the 
mortgagee gave no such notice :—Held, that 
under s. 150 of the Act, the company were 
entitled to apply to have a sole arbitrator 
appointed, as the mortgagee should Is* treated 
as an “opposite party” within the meaning 
of that section. After giving notice to tin* 
company of the name of her arbitrator, the 
owner sold and conveyed the pro|>erty to an
other person. The land had been brought 
under the Real Property Act. and on the 
certificate of title issued to the purchaser 
there was indorsed >i memorandum of the 
deposit in the Land Titles office of the Min
ister’s certificate and the plan and lx>ok of 
reference :—Held, that the purchaser must 
be deemed, under s. 145 of the Act, to have 
had notice of tin- expropriation proceedings, 
and was bound by them. Evidence in sup
port of an application under s. 150 of the 
Act may lie by affidavit. In re Canadian 
Pacific R. W . Co. and Hatter. 20 Occ. N. 317, 
13 Man. L. It. 200.

Arbitration and Award—Appeal from 
Award — Forum — Petition — Modifying

56



1383 RAILWAYS AND RAILWAY COMPANIES 1384
Award.]—In au expropriation mutter, pur
suant to the Railway Act of Canada, a sin 
gle Judge of the Superior Court has jurisdic
tion to heur au ap|>eui from the award, in 
spite of the fact that such appeal is taken 
not by way of an action but by way of a 
simple petition, and that even in the absence 
of special rules of practice to that effect, 
seeing that such rules of practice are not 
necessary to give him jurisdiction. Thus jt 
follows that such appeal may be taken with
out an action and by menus of a petition.
2. The appeal in such case comes on as a 
case of original jurisdiction upon all ques
tions of law or of fact and upon the evidence 
taken before the arbitrators. 8. The Judge 
cannot modify the award except when ii 
is clear that It is the result of a gross error 
upon the part of the arbitrators in law or 
in appreciation of the facts. McUsoh v. 
Quebec Bridge Co., y. It. 21 8. C 32V.

Award - Appeal — Evidence — ltcu*ons 
for Award—Value of Land* Taken--Injury I 
to Other Land».]—1. Written reasons for an 
award of compensation for land expropriated I 
under the Railway Act of Canada are ad
missible ns evidence ii|*on appeal therefrom. ; 
2. The Court upon the appeal is to review 
the judgment of the arbitrators as it would j 
that of a subordinate Court. 3. In this | 
case the principle adopted by the arbitrators ' 
was approved, but a mistake in the acreage I 
was corrected, and also n mistake in the 
amount settled as the original cost of the ! 
land, which increased the amount of the 1 
award from $2,851 > to $5,t>Sl. -1. To estimate
the injury to the iiorlion of the claimants’ 
lauds not taken, the original price paid 'by 
them for the whole property was taken, in
terest thereon from the time of purchase to 
the date of the award added, and the value 
of the portion left after the severance, ac
cording to the evidence, denoted from the. 
total. 5. It makes no difference as to the ; 
principle upon which compensation is to be 
awarded for lauds injuriously affected that 
such lands have or have not been laid out 
in building lots: and therefore evidence of 
the condition of the real estate market in the 
locality is of much importance. In re Bren
nan and Ottawa Electric It. IV. Co., 21 Oee. 
N. 2U8. -

Award Extension of Time for Making.] 
—Arbitrators appointed to ascertain the com- ; 
pensation to he paid for lands expropriated 
under the Railway Act of Canada had. at 
their first meeting, fixed the (1th July, 18V7, 
as the day for making their award. On the 
29th June, 1897, after the claimant had closed 
his case, they adjourned till the 8th July, 
without having formally extended the time 
for making their award. At the time of the 
adjournment the solicitors for the parties were 
present and made no objection : —Held, re
versing the judgment in if. R. Kl S. O. 105, 
and restoring that in Q. It. 14 8. C. 491*. 
that the adjournment itself was n sufficient 
extension of the time for making the award. 
In re Wynne* and Montreal Bark and Inland 
It. W. Co., Q. It. 9 y. It. 483.

Award of Compensation — Appeal — 
Damages—Mew Evidence—Discretion—Cost* 
—Injurious Affection.]—On an appeal from j 
an award of arbitrators, under the Railway 
Act of Canada, so far ns the appreciation 
of damages in concerned no new evidence can 
he adduced, and no objection based upon the

admission of illegal evidence, or the exclu 
sion of legal evidence, can be considered, un
ies» the illegalities complained ->i appear <>i 
record. 2. The award cannot Ik . x plained 
or varied by extrinsic evidence oi the inten
tion of the party making it. Krrur uf law 
or fact on the part of tic arbitrators, or 
excess of jurisdiction, must appear op th,. 
face of the award, or from the evidence or 
documents of record. 3. The t'ouri will not 
interfere with the discretion of the arbitra
tors as to the amount of the award, unless 
it be as n check upon possible fraud, acci
dental error, or gross incomp* t.-m. 4. The 
award of costs by the arbitrators does not 
invalidate the award, where ii simply follows 
the rule established by the Raihvaj Act it
self, for in such case the party lias iv griev
ance. 5. The award of a block sum is valid, 
the law not requiring th<- arbitrators to dis
tinguish between the amount awarded for 
value of land taken, and that awarded for 
damages to other lands. BonLae Patiftc 
Junction It. It". Co. v. &inter* " Charity at 
Ottawa, y. R. 20 8. V. 5*17.

Breach of Contract -Interna Injunc
tion. —Where a petitioner for an iujunction 
shews that his rights under the terms of n 
contract made by him with tin respondents, 
and under a servitude granted by them over 
the property acquired, are violated by the*, 
and another railway company under agree
ment wiih ihem, an interlicatory inter >1 
injunction will be grunted to restrain the re
spondents from the performance of any acte 
in violation of the contract and servitude. 2. 
Where a railway company, by expropriation 
proceeding, obtain land for one object and 
make use of it for another, causing additional 
damage to tin- expropriated party, particu
larly when the railway company have de
clared that they so expropriated for ilie for
mer object in order to save the greater dam
age resulting from the other object, the ex
propriated party is entitled i" an interlocu
tory order of injunction, irrespective of hi* 
right to recover damages, the object "I the 
law being that all damages must be paid l*" 
fore expropriation. Ilampum v I'hatcnn- 
a a ay and Mort hern It. IV. Co., ti (J •' K- 
283.

Compensation — Bet-off Inert»"* 
Value. | If. by reason of advantages, how
ever problematical or uncertain, the value®» 
a parcel of land (part of which has bee 
expropriated for the construction of a rail
way) has been increased by reason of m* 
railway, the arbitrators may take into «> • 
sidération such increase in value as a set- 
to the damages resulting from the expropm 
don of a part. Chateauguoy and Non**” 
It. Iff. Co. v. Trenholme, y. R. H K. H.

Entry without Ezproprl«tio»-7V't
pew /«ysurho.
Council—Town within County. | l-y 
fendants’ Act of incorporation l'-11 v- i 
N. 8..) the lands required by them for ir*r‘ 
or station or like purposes shall ^ 
county charge and be payable b.v th< 
through which the lin. of railway P"*£: 
subject however, to resolution of R*e . 
pal council of the said county 
acquisition of said lands. rhe P I ^ 
line lay wholly within the county ofA*. 
town. H.. within the county. was incwP®" 
in 1897. after the defendants Set 
nml In* in ti e nronoeeil .-our d ' '
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Hu the 23rd October, 1900, the county council 

a i-solution that “a free right <*f 
w»> ami lands necessary for railway pur- 

from V. It. to AI-, in the county of A., 
be granted ’’ to the defendant#, " said right 
of way to be paid for on the completion of 
*ai<l line of railway." In 1002, at the in 
stauev of the council of the town of It., an 
Act war. paused, 2 Êdw. VII. c. 02 (N.S. », 
authorising the town to expropriate the neces- 
>;iry lauds, and providing for entry thereon 
ii|m»u payment or tender of the compensation 
awarded by arbitrators. The Nova Scotia 
Hallway Act. K. 8. N. 8. c. 00, provides (s. 
164) that where the charter makes the cost 
of the right of way a charge upon any muni
cipality, it shall not be necessary for the com
pany to expropriate, and there is no provision 
authorising the company to enter In-fore the 
municipality has expropriated :—Held, that 
tin- plaintiff was entitled to have the defend
ants enjoined as trespassers from entering 
upon his lands iu the town of ti. until sueh 
lands had In-en expropriated and the coui- 
|H'iisation paid, ('alder v. Middleton and 
I1»ha Beoeh R. W. Co., 23 Occ. N. 18.

Immediate Possession — Security — 
Compensation and costs — truant uni. Rc 
burn t and James Ray R. IV. Co., ti O. W.
a. :{88.

Notice - H ithdrawal after Possession— 
Now Notk-t—Increase in Compensation Money

Arbitrator—Costs.] A railway company,
having given notice of requiring certain land 
for their railway, and having taken possession 
of it, cannot abandon their notice and give a 
new notice for the same laud. Canadian 
I’aeifie It. W. Co. v. Little Seminary of 8te. 
Thérèse, 10 8. (\ It. (UNI, applied. Where the 
lympany named in their new notice a larger 
sum of eom|M‘iisation money than in their ori
ginal one. and a different arbitrator :—Held, 
upon a motion by the land owner to compel 
the 'imqiany to proceed with the arbitration, 
that, although the new notice was ineffective, 
and tin arbitration could proceed only under 
the original notice, the appointment of the 
a‘‘w arbitraior should be confirmed ( the laud 
owner not objecting), and the company should 
U- allowed to increase their offer, but not so 
i,N '•> prejudice the owner as to anything that 
inicht have occurred liefore the new notice, 
and i In* offer of the increased sum might be 
takeu into consideration U|h>u the <i nest ion of 

In re llaskill and (Irand Trunk R. IV.
!( ’ *n <>vc" v 7 L* R 429> 3 <>• w.

Notice of Expropriation Kasenieut — 
Hallway Act — "Lauds"—Amendment. Re 
Jam'**Hay R. IV. Co. and V orrell, iî O. W.

Orders in Connell — Hoard of railway 
commissioners — Railway Act — Rights of 
plnivr miner*—Open mines—Oe|iosit of waste 
— I.ie.-ns«-s Renewal — Plan of line—Omis- 
■aon to tile Injunction — Compensation — 
Jurtsdiciion of Territorial Court—Remedy— 
Arbitration. bay v. Khndik, Mine* If. IV. 
C° ITT.), 2 W. I. It. 3>n.

Statute Cun.lrurlinn — 7'niet ,ray lor 
‘of Material..] — The pince 
hip r"‘ri'!,fi Hre f°und referred to in s.

» l“‘‘ Ra3w,*y Act means the spot where 
ne atone, gravel, earth, sand, or water re- 
imrefi for the construction or maintenance of

the railway are naturally situated, and not 
any other plan? to which they have been sub
sequently transported. Per Taschereau and 
Uirouard, JJ. :—The provisions of s. 114 con
fer upon railway companies a servitude con
sisting merely in tin- right of passage, and do 
not confer any right to expropriate lands re
quired for laying the tracks of a tramway for 
the transportation of materials to be used for 
the purposes of construction. Quebec Bridge 
Co. v. Roy, 23 Occ. N. 39, 32 8. C. R. 572.

Warrant for Immediate Possession
—Notice to bare trustee—Necessity for notice 
to beneficial owners. Re James Ray R. IV. 
Co. and M orrell, 6 o. W. R. 473, 10 O. L. R. 
740.

VII. Fences.

Absence of Fence -Liability to Strangers 
—Owner of Land Adjoining Railway.]—Sec
tion 170 of. tilt* Railway Act of Canada, 51 V. 
v. 20, obliging railway companies to erect 
fences on both sides of their railway, is im
perative and in the public interest, and the re- 
spousibility which it imposes subsists in re
gard to an animal Mongiug to a third person 
which, being lawfully upon a neighbouring lot. 
is killed by reason of the absence of such 
fence, in spite of the fact that the company 
have omitted to erect such fence upon the re
quest of the owner of the neighbouring land. 
Quebec Central R. IV. Co. v. PvUerin. (J. R.
12 K. B. 152.

Cattle on Track Running at Large — 
By-law of Municipality — Crown Lauds.] — 
The Act respecting railways, 63 V. <-. 28, s. 2 

enacts that if, in consequence of the 
omission or neglect of a railway company to 
erect, complete, and maintain a fence, "any 
animal gets upon the railway from an ad
joining place where under the circumstances 
it might projierly lie, then the company shall 
lie liable to the owner of every sueli animal for 
all damages in resjiect of it caused by any of 
the company's trains or engines." The plain
tiff's cattle running at large in a municipality, 
under one of the by-laws of which they were 
permitted so to do, got upon Crown lands, 
and from the Crown lands on to the railway, 
and were killed on the track by one of the de
fendants' trains :—Held, Meredith, J., dis
senting, that by virtue of the by-law |»er- 
mitting running at large, the cattle were prop
erly on the Crown lands, and hence the de
fendants were liable under the above enact
ment. Such a by-law affects all unenclosed 
lands, and under it cattle may properly de
pasture and ramble over all open lands, 
wastes, or commons, even if owned by the 
Crown, if no objection in taken thereto and no 
barrier or fences la- erected against them. 
Judgment of Ilritton, 2 O. W. R. 471». 
varied. Fensom v. Canadian Pacific It. IV. 
Co., 24 Occ. N. 87, 3H1, 7 O. L. R. 254. 8 O. 
L. It. (188. 3 <>. W. It. 227. 4 O. W. It. 373.

Calvert Kcgligena —Cattle on TrackA— 
A railway company are under no obligation 
to erect and maintain a fence on each side of 
a culvert across a watercourse. Where cattle 
went through a culvert into a field and 
thence to the highway and straying on to the 
railway track were killed, the company wen* 
held, not liable to their owner ; Taschereau. 
J„ dissenting. Judgment of Court of Appeal,
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1 U. L. It. 127, 21 Oo X. 110, «Aiming the 
decision at the trial. 31 O. It. 072, 20 Occ. 
N. 278, reversed. Jamet v. fVrend Trunk tt. 
W. Co., 22 Occ. N. 2, 31 8. C. It. 420.

Defective Fencing tattle—II uj Inrun—
Stfflipeart'. J—The plaintiff was the owner of 
n tield, iKiuuded on the one aide by the tun in 
line of the defendants' railway, tutd on tin- 
other aide by a switch thereof, and abutting 
on a highway, which was crossed by both 
tracks. Owing to n defect in the fence I»-- 
tween the switch and the held, the plaintiff a 
cow eaca|M-d from the field on to the switch, 
which alte crossed, and, going over the land 
of a private owner, which wan not fenced off 
from the switch, and then along a lane, she 
got on to the highway, and then proceeding 
along the highway site got to the main line, 
whence by reason of a defective cattle guard | 
she got on to the track and was killed by a 
passing train : — Held, that the defendants 
were liable therefor. James v. (>rand Trunk 
It. W. Co., 31 S. < ’. It. -I2ii. distinguished. 
Uavidaun v. tirand 'Trunk /.' IV. Me., 23 Occ. 
N. 186, 5 O. L. It. 574, 2 O. W. It. 186.

Duty to Maintain O/x-m'np in Fence— 
Cattle.] — As the law obliges railway com
panies to maintain fences on Isith aides of tin- 
track in a good condition, it follows that they 
an- resixmaihle for damage caused to an 
animal in musequem-e of their having in one 
of such fences left an opening of such a size 
as to permit of an animal getting through, and 
that even where such opening is at a spot 
where there is a ditch us«-d for the purpose of 
draining the lands on each aide of the track. 
Hunt v. Quebec H. IV., Light, mid Puterr Vu.
Q. K. 21 8. C. 427. '

Injury to Horse.|—The defvuilauts main 
taiued along their line of railway, through a 
fanning country, a barbed wire boundary 
fence, without any |>ole, board, or other 
capping connecting the posts: the plaintiff's 
horse, picketed in hia field adjoining, became 
frightened from Home cause unexplained and ; 
ran into the fence and receivi-d injuries on 
account of which it hail to tie killed :—Held, 
that the fence was not inherently dangerous, 
and therefore the company were not liable. 
The teat is whether the fence is dangerous 
to ordinary stock under ordinary conditions 
and not whether it is dangerous to a bolting 
horse. Platk v. tirand Furkt and Kittle 
Hiver l’alley H. IV. Co., 24 Occ. X. 268, in 
H. C. R. 21 tit.

Negligence I hi mage* — Nrmntenete.) — 
Under s.-s. 3 of s. Ut4 of the Railway Act 
(S3 V. c. 28, s. 2). a railway company is not 
liable in damages for the death of an animal 
n hich, ha i lug got on i be i rat K t brough a de 
fective fence, is frightened by a train and 
then runs into a barbed wire in another part 
of the fence and is so cut by the liurbs that it 
dies. Tin- damage 10 tin* animal cannot ta
na id to be “caused by any of tlie company's 
trains or engines." unless the animal is 
actually struck by the train or engine. I Meta 
of the Judges in James v. tirand Trunk R. 
XV. <X 1 O. L. R. 127, 31 S. ('. K. 420, and 
decision in Winspi-ar v. Accident Insurance 
Co., ti Q. B. D. 42, followed. MeKrllar v. 
t'nradian Purifie H. IV. Co., 24 Occ. N. 152. 
14 Man. !.. K. 014.

Negligence Excessive speed in city—Un- 
fenced track—Findings of jury—Contributory

negligence of child—lufemiee fri.m fan 
Rule 817. Potvin v. Canadian Poo'll H il 
Co., 4 O. W. It. 311.

Negligence Failure tu I ■ 'untm 
turn NegUgenci.\—A street run to the norm 
aud to the south from the defendants' traik- 
in the city of Hamilton, but did not . ri»i 
them. With tin- tacit acquieseenvv ..f the <e 
fendants, however, foot passengers w<-re in the 
habit of crossing tin- tracks from • n pari 
tlie street to the other, and for iimveiiiiim 
in doing so part of the fence between ifap 
tracks and each part of the str.-i lm 1 Ihtii 
removed. A. boy of nine, intem'dig 
from one part of the stn-et to th- i-lher. 
walked through the o|K-ning in tl • fence i„ 
one of the tracks. While he was standing nn-i 
playing upon this truck waiting foi a train mi 
another track to pass. lie was struck by a 
train running nt a speed of about forty tuiles 
au hour nud wan killed : Held, tlrni then 
was a clear neglect of a statutory duty by the 
defendants in permittiug the tracks n> n-aain 
unfenced, and at the same time running nt 
such a high rate of speed ; that it was for (In
jury to say whether, upon all the facts, the 
deceased had displayed sueh reasonable care 
as was to have been expected from on*- <>f his 
tender years, and that their verdict in favour 
of the child s father could not In interfered 
with. 'Tabb v. Uruml 'Trunk R. IV. Co.. 24 
Occ. X. 304, 8 O. L. It. 203. 3 O. XX It. Nili.

“ Negligence or Wilful Act or Omis
sion of Owner " “Improved or - I, 
and Inclosed ”—Railway Act, Kdw. VII >'■ 
68, as. 100. 237 ( D.f. Phnir v. Canadian 
X or them H. IV. Vu., 0 O. XV. it 137

Railway Act. 1903. a. 199 (3)
/«rond or Settled, and Inflated.]—\. I'ndi-r 
s. 199 of the Railway Act, 1903. a railway 
compnny is required to erect and maintain 
fences suitable and sufficient to prevent 
cattle from getting <»u the railway from nd- 
joining land which is cultivated and settled 
on, altliough not inclosed. 2. Tin- words “iwt 
improved or settled, and inclosed." in * - 
of that section, describing lauds it rmpeet "f 
which the company is not required to fentt 
should either Is* constructed to mean "not im 
proved and not inclosed, or not sett ■ and not 
inclosed," or should Is- read with the comma 
pot after t ho word lm] t 
after the word “settled." thus, “not un
proved, or settled and inclosed." so that 
either way, the obligation to fence exists as 
to land that is either (1) Improved, or (- ' 
settled and inclosed. Dreger \ Canedtan 
Xorthem H. IV. t'o., 15 Man. !.. It. W- 1 
XV. !.. R. 1211.

VIII. Injury to Persons.

Brakesman / tea th—Negligeno 
,n Equipment «/ Train — Pleading.] Th0 
plaintiff’s claim was for damages for tb. dealt) 
of his son. an infant, alleged •" have W*® 
occasioned by the negligence of the d.-fendsata. 
on one of whose freight trains he was w»ra- 
iug as a brakesman nt tlie time of th- ueadm 
which resulted in his death, lhe allegro 
negligence consisted in the absence ol 
brakes and bi ll signal cords from the eqtup- 
ment of the train:—Held, that, although W 
Railway Act in force at the time of the n 
dent required only passenger trams t<> '
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yquippvd with bell signal curds and air brakes, 
it was .«till a qucstiou de|ending upon evi
dence whether the absence of these appliances 
DU freight trains was negligence for the pur- 
Ikiscs of such an action. The statement of 
daim should allege that the defendants were 
aware or should have been aware of the de
fects. It is not necessary to allege that the 
deceased was ignorant of the defects. 
Makar sky v. Canadian Pacifie R. IV. # o.. 15 
Man. L H. 53.

Brakesman - Negligence of f el low-ser
vants--Turning switch in face of approach
ing train—Derailment of train—Contributory 
negligence—Speed of train—lhimagea—Quan
tum. Stewart v. Père Marquette U. IV. Co.,
« O. W. It. 734.

Conductor — N'egligvnvt Proximate 
'.'wine Imprudence of Person Injured—Uis- 
plug of Wrong Signal—-Cam for Jury—Alew 
Trial. |—A railway train was approaching a 
station in l/ondou. and the conductor jumped 
off before it reached it, intetidiug to cross a 
track between bis train and the station, con
trary to the rule forbidding employees to get 
off a train in motion. A light engine was at 
the time coming towards him on the track 
lie wished to cross, which struck and killed 
him. The light engine was moving reversely, 
and shewed a red light at the end nearest 
the conductor, which would indicate that It 
was either stationary or going away from 
him. In an action by the conductor's widow 
she was nonsuited at the trial, ami a new 
trial was granted by the Court of Appeal, 3 
O. W. K. 802:—Held, reversing the judgment 
>f the Court of Appeal, Davies and Kiilain. 
JJ., dissenting, that, as the light engine had 
I wen allowed to pass a semaphore beyond the 
station, on the assumption, which was justi
fied, that it would pass before the train (tame 
to a stop at the station, and as, if the deceased 
hud not, contrary to rule, left the train while 
iti motion, he could uot have come into con
tact with the engine, the plaintiff was not 
entitled to recover. Her Davies and Killum. 
JJ.. dissenting, that the act of the deceased 
iu getting off the train when he did was not 
the proximate cause of the accident, and the 
plaintiff was entitled to have the opinion of 
•he jury as to whether or not deceased was 
misled by the red light. Ilirkett v. h'rand 
Trunk It. IV. Co.. 25 Ore. N. 1 ; drand Trunk 
It. W. Co. v. Birkett, 35 8. C. It. 296.

Death Negligence — Defective Engine — 
Dangerous Crossing—I ndue Speed--" Train 
<>1 Cars "— Croira Railway- Discretion of 
Uinistir — Precautionary Measures against 

—The husband of the suppliant was 
killed by being struck by the tender of an 
engine while he was on a level crossing over 

* _»n,opcoI°nial Railway tracks in the city 
"f Halifax. The evidence shewed that the 
«rowing was a dangerous one, and that no 
special provision has been made for the pro- 
P'ction of the public :—Held, that the accident 
was attributable to the negligence of officers i 
a,"J H,‘rvnnts of the Crown employed on the 
!'" wnl’' both in using a defective engine and 
'! '’tintaming too high a rate of speed under ' 
v' 1 iretimslnnces. 2. An engine and tender | 
do not constitute a “ train of <itrs " within ; 
the meaning of s. 2» of the Government Ilnil- 
\«y Act, R. S, C. c. 38. Ilollinger v. Cana- ; 
fît” 11 w <X 21 O. It. -ur,. not
followed. 3. Whore the Mlnleter of Hull- 

• ' 0r the Crown’s officer under him whose

duty it is to decide as to the matter, comes, 
in his discretion, to the conclusion not to em
ploy a watchman or to set up gates at any 
level crossing over the Intercolonial Railway, 
it is not for the Court to say that the Minis
ter or the officer was guilty of negligence be
cause the facts shew that the crossing in 
question was a very dangerous one. Harris 
v. 'Tin King, 24 <)<•<•. X. 388.

Death Negligence Display of wrong 
signal—Contributory negligence—More than 
one possible conclusion from facts not in dis
pute— Case for jury — Nonsuit New trial. 
Birkett v. timed Trunk R. IV. Co.. 3 O. W. 
K. 892.

Negligence Braking Apparatus — Motive 
of Defa ts Item fit Society— Contract In
demnifying Employer.)—The “sunder" and 
sand-valves of a railway locomotive, which 
may lie used in connection with the brakes 
iu stopping a train, do uot constitute part 
of the "apparatus and arrangements " for 
applying the brakes to the wheel required 
by s. 243 of the Railway Act of 1888. Fail
ure to remedy defects in the sand-valves, 
upon notice thereof given at the repair shops 
iu conformity with the company's rules, is 
merely the negligence attributable to the com
pany itself ; therefore, the company may 
validly contract with its employees so ns to 
exonerate itself from liability for such negli
gence, and such a contract is a good answer 
to an action under art. 1056 of the t'ivil <'ode 
of liower Canada. The Queen v. <1 renier, 30 
S. (’. R. 42, followed. Gironard, dis
sented on the ground that the negligence 
found by the jury was negligence of both the 
company and its employees. Judgment in Q. 
R. 12 K. It. 1, affirming judgment in review.
Q. R. 21 S. ('. 340. reversed. <hand Trunk
R. IV. Co. v. Milker, 24 Ore. N. 77, 34 8. C. 
R. 45.

Negligence -Conflicting evidence - Find
ings of jury Excessive damages—Reduction 
— New trial. Hockley v. drand 'Trunk R. IV. 
Co.. Davis v. Grand Trunk It. 11". Co.. 5 O. 
W. It. 572.

Negligence -Excessive Spud Fencing— 
Railway Art—Evidence—Reasonable Infer
ences.]—The provisions of 55 & 50 V. c. 27. 
s. \\ amending s. 107 of the Railway Act. 
1888. nud requiring, at every public road 
crossing at road level of the railway, the 
fences <>n both sides of the crossing and «if 
the track to be turned into the cattle guards, 
apply to all public road crossings, and not t«> 
those in townships only, as is the case «if the 
fencing prescribed by s. 104 of the Railway 
Act, 1HSS. Grand Trunk R. W. Co. v. Mc
Kay, 34 S. C. It. 81, followed. Three per
sons were near a public road crossing when a 
freight train passed, after which they 
attempted to pass over the track, anil were 
struck by a passenger train coming from the 
direction opposite to that of the freight train, 
and killed. The passenger train was running 
at the rate of 45 miles an hour, and it was 
snowing slightly at the time. On the trial of 
actions under Ix>rd Campbell’s Act against 
the railway company, the jury found that the 
death of the three persons was due to negli
gence “ in violating the statute by running at 
an excessive rate of speed,” and that deceased 
were not guilty of contributory negligence. A 
verdict for th«* plaintiff in each case was 
maintained by the Court of Appeal : -Held,
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that the iefeudauts were liabl. that in»- 
deceased had u right to cross the track, and

their pari and the name could «it be pre
sumed ; aim though there may no. have been 
precise proof that the negligent.-» ..£ the vom- 
puliy was the direct cause of th« accident, the 
jury could ret -onably infer it mm the facts 
proved ; and tlwir finding wn justified. Mc
Arthur v. Dominion t'artiidge Co., 111M)5J A. 
C. 72, followed. Wakeliu v. l»ndou and 
South Western U. W. <3o., 12 App. Cas. 41, 
distinguished :—Held, also, tluit the fact of 
deceasetl starting to cross the truck two 
seconds before being struck by the engine was 
not proof of want of care, that owing to tlm 
snowstorm and the escaping steam and noise 
of the freight train they might well have 
failed to see the headlight, or hear the ap
proach of the passenger train if they had 
looked and listened. Judgment of the Court 
of Appeal ailirmed. Haincr v. Grand Trunk 
It. IV. f'o., 2!» Occ. N. !*."{ ; Grand Trunk It. 
IV. Co. v. Haincr, 30 8. C. It. 180.

! seemed plain, however, that he niusi have 
: aeen the train had he been at nil on the alert.

Then* was some »*vidence that th«* cover of the 
! carriage in which lie was sitting wits up, ;lud 
j this would have prevented his s. « jug the train.

Wakeliu v. l»ndon and South Western U, \\
' Co.. 12 App. Cas. 41, and Vallée v. tiruml 
| Trunk It. W. Co.. 1 O. L. It. 224, considered: 
i —Held, that where the railway company fails 
! to give the statutory warning of the approach 
i of a train, and an accident happens, plaintiff 
I ia entitled to have the opinion of the jury 
| upon any reasonable excuse given for the 
j omission to look out for the approach of the 

train, and the Judge cannot himself ptum upon 
i the sufficiency of the excuse. Th 
1 offered by plaintiff in the present case for iik 

omission to see the approach of the train in 
time to avoid the accident, should not it, 
accordance with the authorities, have |wn 
withdrawn from the jury. Nonst i 
and new trial ordered. Champagne v. lira ml 
Trunk It. IV. Co., 5 O. W. It. 218, il u L 
It. ftft*.

Negligence Failure to Look for Train- 
Contributory Negligence—Cage for Jury.1 — 
The plaintiff was injured by Isdng si t uck by 
tin* engine of a train of the defendants while 
crossing their track at a level highway cross
ing. Had he looked, he could have seen the 
approach of the train, but lie did not look. 
There was some evidence that the usual statu
tory signals of the approach of the train were | 
not given. Tin* plaintiff sought to recover ' 
damages for his injurh-s :—Held, not a «-use : 
which could be withdrawn from the jury, j 
The defence that the plaintiff should have ! 
looked out for the train was one of contribu- j 
tory negligence, and must be left to the jury, j 
Morrow v. Canadian Pacific R. W. Co., 21 ! 
A. It. 14!t, and Vallée v. Uraud Trunk It. W. 
Co., 1 O. !.. R. 224. followed. Sims v. Grand 
Trunk It. IV. Co., 10 O. L. R. .*130, 6 O. W. 
R. (KH.

Negligence Failure to look for train— : 
Efficient cause of accident—Nonsuit—Contri- I 
butory negligence. Wright , Grand Trunk 
It. IV. Co., r, O. W. It. 802.

Negligence Speed of train — Failure to 
give statutory warning—Fences Thickly ]
populated part of town—Contributory negli- I 
genoe—Findings of jury—New trial. Andrea» | 
v. Canadian Pacific It. IV. Co. ( N.W.T.) 2 ! 
XV. L. It. 241».

Negligence Warning of Approach of 
Train —Failure to Give—Reasonable Exrum 
for Omitsion to Look for Train before Fro** 
ing—Question for Jury —Nonsuit Set Aside— , 
Neto Trial.} — Plaintiff was driving in a 
southerly direction, at night, along a road ; 
called tin* Luzon road, which crosses d»*- ! 
fendants' line at u right angle. The carriage | 
in which he was driving was struck at the | 
crossing by an express train of defendants' 
from the east. Plaintiff was thrown out ami 1 
injured, and his carriage was damaged. BvP j 
deuce shewed that the plaintiff neither saw nor | 
heard the train approaching until lu* found j 
himself actually crossing the track, immedi
ately before he was struck, when it was too 
late to avoid it. He said that the night was so 
dark that he could not even see the fences at 
the side of the road, and that he mistook his 
liosition in consequent*, and supposed that lie 
was still some 400 feet away from tin* railway 
track when lie found himself upon it. It

Negligence -Workmen in grain el. u:tor— 
Tracks in elevator—Shunting engine- Warn
ing—Findiags of jury—New trial Moll v. 
Grand Trunk It. W. Co., 5 O. XV It. 42.

Passenger Alighting from Moving I'm 
Negligence—Contributory Negligi nee Find
ings of Jury—Damages. I—A railway company 
which has undertaken to carry a passenger t«i 
a station on its line must stop its train at 
that station long enough to give the passenger 
a reasonable opportunity of getting off. If 
the train slops, and the passenger, after 
making reasonable efforts to do so, is unable 
to_ get off before it starts again, anil jumps off 
and is injured, the company is liable in dam
ages ; provided, however, that, when the 
passenger jumps off, the train is not moving 
at such a rate of spe»*d as to make tin1 danger 
of jumping obvious to a person of reasonable 
intelligem-e. The fact of a passenger getting 
off a train while it is in motion is not in 
itself evidence of negligence. In every <w 
it is a question to be decided by the jury 
whether the passenger acted as a reasonable 
man won hi do under the circumstances. 
XX*here a train scheduled to stop at a named 
station, did not. on arriving there, stop a 
sufficient length of time to enable the passen
gers to get off, and a passenger in attempting 
to do so, aft«*r the train had started, stumbled 
and fell and was injured, and it was found 
by the jury on the evidence that In* acted as 
a misonable man would do under the eirrum- 
stances, the Court refused to interfere with 
their finding, or to reduo- the damages 
awarded, Sl.IMM». Keith v. Ottairo and W 
York It. IV. Co., 1 O. XV R. HU. 711». 22 
X. 114, 3 O. L. It. 263, 23 Oc« N. 83, f> <>• 
L. R. 116.

Paurnger - Mere License ( Duty "I
Company—Negligence.]—N. bad a contract 
with the defendants to repair a bridge, and. 
while riding on the locomotive <>i tin- com
pany’s coal train on Ids way to the work, h- 
waa killed by ren*»m of the tra-n 
through the bridge. Tin* engine driver 
charge of the train ( then* being n«. ' "ll,lnfv^ 
had no authority to tak«- pasaengers. andIMJ 
instructions not to allow jiersoris to tra 
on the engine without p»*rmission from »ome 
competent authority, hut the company h 
and servants and other jiersons aiit horiïM . 
the manager and master mechanic >i**<i
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ride on tin coni traiu. A few <laya before the 
accident N. and the defendant*’ manager had 
gone down to the bridge ou the engine of a 
coal train and returned the name way the 
aame da>. In au action by N.'h représenta 
lives to recover damage* from the company 
for his death, the jury found that the com- 
;,„uy had undertaken to carry N. as a passen
ger :—Held, that there was no evidence to 
support such a finding, and that N. was a 

• mere licensee." The relation of common 
carrier and passenger does not exist when a 
person travels on the locomotive of a coal 
train without the permission of some officer 
who bus authority to give such permission, 
and, if injured, such a person has no right to 
action unless injured through the dolus as dis
tinguished from the culpa of the carrier. 
Xiyhtwyole v. Union < 'oilier y Co. of British 
i alumina. 23 Occ. N. lit Hi, It B. It. 463.

Passenger in Sleeping Berth \ eyh
getter.]—The plaintiff was a passenger by a 
night train on the defendants' railway. After 
retiring to the berth assigned to her—an 
upper one1—she endeavoured to make some 
change in the manner in which the berth was 
made up. She next tried to reach the other 
end of the berth from the inside, but, just 
as she leaned to the inside of the car. there 
was a violent lurch and jerk which threw her 
into the middle of the passage way, on her 
hack, inflicting severe injuries :—Held, that 
there was evidence of negligence to go to the 
jury. and a nonsuit was set aside, and a new 
trial directed. Smith v. Canadian Pacifie R. 
IV. *'<>., 34 N. S. Reps. 22. Reversed and 
nonsuit restored : S. 21 Occ. \. 427, 
31 S. C. It. 3»i7.

Person Crossing Track — High n ay 
’ rutting—Xegleet to Give Statutory Warning

Contributory Xegligcnce.] — Versons lawful
ly using a highway are entitled to assume 
that tit- statutory warning will Is* given by a 
train crossing the highway, and are not guilty 
of --ontributory negligence liecause while 
driving a restive horse they approach, in the 
nbseihv of warning, so close to the crossing 
as to be unable to control the horse when 
the train entases, am! are Injured, even though 
they probably, by looking or listening, would 
have learned of the approach of the train 
iu time to stop far enough away to be in 
safety. The question of contributory negli
gence iu such a case is for the jury to deter- 
rniii-. Morrow v. Canadian Pacific R. W. 
Co., 21 A. R. 149, followed. Vallee v. Grand 
Trunk It. IV. Co., 21 Occ. N. 109, 1 O. L. 
It. 224.

Person Crossing Track — Negligence 
—t ontributory negligence—Findings of jury. 
I.enmott ?. Grand Trunk It. W. Pit., 1 O. W. 
It. 771.

Person Crossing Track — Negligence 
—Operating train on line of other «•orupany

Subsequent amalgamation — Name — Re 
vivor — Damages — Reduction on appeal. 
/ir«'ie«r <. ljnk> Brie and Detroit Hirer It. IV.
Co., 2 O. W. R. 126.

Person Crossing Track — Negligence 
, I’roxiuiate cause Right to lay tracks. 
limnvilb v. Grand Trunk It. IV. t o.. 1 O. 
W. It .t(>4.

Person Crossing Track — Negligence
Train running reversely — Speed in city—

Statutes — Warning ( ontributory negli
gence—Jury. Moyer v. Grand Trunk It. W. 
Co., 2 O. W. R. S3.

Person Crossing Track -— Negligence 
of servants — Non-repair of highway. Hol
den v. Ton n x lu v of Yarmouth, U. L. R. 

law. it. 557, <> w it. 139.
Person Crossing Track — Speed—Con

tributory Xegligt'iiet' Damages — itemoteneto 
—Such anion — Delta of. J—When a railway 
train approaches a station at the ordinary 
speed ( twelve miles an hour) of u traiu 
about to stop at a station—in a place where 
the Railway Committee lias not ordered a 
barrier to be placed and which is not shewn 
to be u populous part of a city, town, or 
village—and when all the warnings required 
by law have been given, the railway com
pany are not responsible for an accident hap
pening from the engine striking a vehicle 
driven in an imprudent manner and at an 
immoderate speed ; and so even where freight 
cars placed upon a switch have prevented 
the approach of the train from being seen, 
the company having the right to use their 
switch in that way. 2. Even if the com
pany were liable, the plaintiffs could not 
recover damages for the loss of the labour 
and society of their mother, aged 7»5, who 
was killed in the accident, or for the nerv
ous shock sustained by one of the plaintiffs 
owing to her mother’s death, such damages 
being problematical, indirect, and remote; nor 
could the plaintiffs having accepted the suc
cession of their mother -recover as damages 
the funeral expenses of their mother and the 
price of their own mourning garments, they 
having iu paying such expenses but discharged 
debts projcerlv due by the succession, which 
would he presumed to lie more profitable than 
onerous, as tlie plaintiffs had accepted it. 
Piliatroult v. Canadian Pacifie II. IV. Co., 
«V. R. 18 8. C\ 491.

Person Crossing Track—8is*ed of train 
in town- Fences Warnings—Statutory pro
visions—Jury. McKay v. Grand Trunk It. 
IV. Co., 6 (V. L. R. 313, 2 O W. R. 67.

Person Crossing under Railway 
Bridge Height — Injury to Person—Rail- 
n ay Ai ts — \ olens. | — The plaintiff was 
driving a load of hay on a public highway 
within the limits of a village, sitting on top 
of bis load. A railway, at a point within 
the vinage, was carried over the highway 
by an iron bridge, and the plaintiff, while 
driving along the* highway under the bridge, 
was struck on the head by the girders and 
knocked off the load and injured. The bridge 
was built in 1866 at a height greater than 
that required by s. 185 of the Railway Act, 
51 V. r. 29, but the municipality and their 
predecessors, owne rs of the road, subsequently 
so raised its level as to leave less than the 
statutory space between the road and the 
bridge :—Held, that the section must be con
strued as compelling the railway company to 
construct their bridges in the first place so 
ns to leave the required space below them to 

.the highway and to maintain them at, at 
least, that height from the original surface 
of the highway, and not ns obliging them 
to conform from time to time to new condi
tions created by the jiersons having control 
of tlie highway. Gray v. Danbury, 54 Conn. 
574, specially referred to. Quaere, whether 
the plaintiff could have succeeded in any
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went against the railway company, be having 
deliberately incurred the risk of the squeeze, 
which lie foresaw, instead of stopping his 
horses and putting himself into a place tree 
from danger, as he might easily have done.
< union v. Village of Weston, 21 Occ. N. 145. 
It». L. U. 15.

Person Lawfully In Station Yard —
Proximate Canne—Segliyime — Cmilributury 
Xcgligcnce.]—The plaintiff was walking be
tween the rails of the defendants' tracks in 
a station yard, and was run down and in
jured by a reversed engine and tender - 
Held, that, even if the defendants Were guil
ty of negligence in not giving notice that 
the engine and tender were in motion, as there 

■ ;iv a space between the tracks in tif• yard 
where the plaintiff would have been safe, 
lie was guilty of negligence iu walking be
tween the rails, and could not recover. Cal
endar v. Curb-ton Iron Co., !t Times L. It. 
«►441, 10 Times L. It. 300, followed. Phillip* 
v. (irand Trunk It. It". Co., 21 Occ. N. 1(11, 
1 O. Ij. It. 28.

Person Loading Car I'm in running 
Into car Neglit -nee — Appliances—Evi
dence—Misdirection—lies ipsa kwptitur-—Evi
dence as to cause. .Weenie v. Tilsonbury,
I. uke Prie, and Pad fir It. If. Co., 5 O. W.
II. 09, (1 O. W. It. 280, 955.

Precantiona Xegligmce. | — From tlie 
moment that a railway company, by itself 
or its servants, has taken all possible and 
reasonable precautions, it is thereby relieved 
from all responsibility which might rest upon 
it in conse«ittenee of accidents happening un
der such circumstances as are mentioned iu 
the report of this case. Villeneuve v. Can
adian Pacific It. If. Cn.. Q. It. 21 8. 422.

Servant - Limitation of Actions ■—“ Hg 
Henson of the Railway"—Amendment—1 est- 
id Right. )—The provisions of the Railway 
Act, 18KS, g. 287 (as to limitations of ac
tions for damages or injury sustained by rea
son of the railway) apply to actions founded 
on the commission of acts, not to those 
founded on the omission of acts, which it was 
the company’s duty to perform. Kelly v. 
Ottawa It W. Co., 3 A. It. till!, M. Willie 
r. North Shore It. W. Co., 17 8. V. It. 571, 
and Zimmer v. Grand Trunk It. W. Co., 10 
A. It. (193, considered. If, in au action 
against a railway company, an amendment 
of the statement of claim is asked for, it 
should not be allowed if s. 287 applies, and 
the amendment sets up a new muse of action. 
Findlay v. Canadian Purifie It. If. Co., 21 
Occ. N. 4411, 5 Terr. I„. It. 143.

Servant —- Overhead Uridgt—Car of ln- 
other Company — “ I sed on the Railway.]— 
When a car <>f a foreign railway company 
forms port of a train of a Canadian rail
way company, it is “ used " by the latter com
pany within the meaning of s. 192 of the 
Railway Act, 51 V. e. 29 (D), so as to 
make that company liable in damages for the 
death of a brakesman caused by the ear be
ing so high as not to leave the prescribed 
headway between It and an overhead bridge. 
Atcheson v. (irand Trunk It. If. Co., 21 Occ. 
N. 108, 1 O. L. R. 1(18.

Yordanian - Negligence -— Contributory 
negligence—Shunting mrs — Failure to look 
—Functions of Judge and Jury—Nonsuit.

London and Western Trust» Co. \. /•«*■* ktm 
i/uette It. If. Co., ti O. W. it ."J!

IX. iNJUBY TO 1‘Bomtn

Animal Crossing Track Highway
—Neglect to give warning —- Contributory 
negligence — Findings of Judge Apt*-*; 
to I>ivisional Court. Smith \. \ mum i /, 
Catharines, and Toronto It. If. ( . 4 <» t\
R. 520.

Damage to Property Adjoining Rail
way — Negligence liddenei I'mm, 
dal Statutes Respecting Setting out Pin 
Intro l ires—Applit ation to Canadian I'm 
fie Railway Company.] In an action brought 
by the owner of a lot of woodland : djoining 
the defendants’ line of railway to 1.-cover 
damages alleged to have been ciiiimù • 1 .1 
lire negligently started by tin- defend.,tits' 
servants, and allowed to extend in the plain
tiff's land, it appeared in evidenn that Y 
a section foreman of the defendants' railway, 
set fires to burn up some piles id sleepers 
and rubbish on the railway line. The weath
er had Ix-en very dry for a lonu time, and 
forest fires were burning all over lit.- country 
Witnesses on la-half of the plaintiff testified 
that they saw fire on the railway line at this 
time, and traced ils course through the fence 
to tin- plaintiff"s land. N. swore that the 
firm which he started were all burnt out be
fore the lire was seen on tlie plaintiff's pro
perty, and other evidence was given to the 
same effect. The jury found that tlie fire 
spread from tlie fire set by N.. and that N. 
Negligently and unreasonably allowed it to 
extend. A verdict was entered for Un- plain
tiff for $500 :—'Held, that there was sufficient 
evidence to justify the verdict I'm Turk. 
C.J.. and McLeod, J., that 48 V. 11 and 
(10 V. c. 9 (to prevent the destruction of fur 
cats and other property by fire) are imi ultn 
vires of the local legislature. Per McLtitl, 
J.. that the defendants, having brought • n 
their land a dangerous element, not naturally 
there, did so at their peril, and, if i: • mined 
injury, they were liable, though no negligence 
was proved. The provision of the statute* 
that a person starting a fire, except for cer
tain purposes specified, between the 1st May 
and the 1st December is guilty of negligence, 
applied to the defendants, and they were, 
therefor, liable under the Acts as well ns m 
common law. (Irant v. Canadian Parifii It. 
lt\ Co., 341 N. B. Reps. 528.

Destruction of Property Verdict 
against company—Fire insurance Credit for 
Insurance moneys. Stratford v. Toronto. 
Hamilton, and Haffalo It. V . Co.. " "■ 
R. 098.

Fire—Sparks from L'ngim Lr idem f
Verdict.]—See Jackson v. (irand Trunk /- 
IV. Co.. 22 4>re. N. 12, 249, 2 O. L « «ft 
82 8. R. 245.

Fire—Sparks from Engine \i align-, < 
Statutory Powers- -Costs.]—A railway coni' 
pony authorised by statute to carry on its 
railway undertaking In the place and by ,hl‘ 
means adopte<l is not responsible in damage* 
for injury nut caused by negligence, but by 
the ordinary and normal use of its railway 
or, in other words, by the proper exevntvn 
of the power conferred by the statute. ("<i- 
dis v. Proprietors of Bann Reservoir. .1 App.
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Cas. 43U. 438. and Hammersmith It. W. Co. 
, Brand. L. It. 4 H. L. 215, followed. The 
nrevioUH state of the common law imposing 
liability cannot render inoperative the posi
tive enactment; of a statute. Neither the 
Civil Code of Ixiwer Canada, art. 30(1, nor the 
Dominion Railway Act, ss. 02, 2K.M, on their 
,rue «-oustruction, contemplates the liability 
„1 a railway company acting within its statu
tory powers. So held, where the respondent 
bad suffered damage caused by sparks escap
ing from one of the appellants locomotive 
engines while employed in the ordinary use 
of its railway. Judgment in 20 Oec. N. 441, 
ij. It. 0 g. B. 001, reversed Appeal allowed, 
appellants to pay respondent's costs in ac
cordance with the terms on which special 
leave to appeal was granted. Canadian Pad- 
/i, It. H • v. Hoy, {18081 A. I*. 220.

Fir. spark mm Engine- Segligence, 
l/ort of- Liability '—Action for damage 
foi injury to trees caused by lire arising 
frou. sparks from a 1 ■ omotive engine be
longing t<> the defendin' company: Held, 
following ltoy v. Canadian Pacifie R. W. V Ij It. 11 g. It. 001, 20 Occ. N. 441, 
tiiat where injury is occasioned by sparks 
from sin engine, the railway company is re
sponsible in «lamages for the same, without 
proof of direct négligea.in the o|»eratiou 
-if the rmid Henley \ « anadian Pacific It.
It'. Co., 21 U« X V'4.

Right to Compensation Operation of 
railway- Alterations in street—Interferenee 
with access—Injury from smoke, etc. Re 
llaedonald and Toronto, Hamilton, and linf- 
/«/« R. It'. Co., 2 O. W. It. 721. 723.

Agreement to Purchase — Requisitions 
m title Application by vendor under Ven
dors and Purchasers Act—Railway company 
obtaining leave to pay purchase money Into 
V-ourt under Railway Act—Costs, Re Rous- 
*ea'u and Toronto. Hamilton, ami Itnffaf» 
II. » . Co., 3 O. W. R. 884.

Award - Valuation Interest of arbi
trator- -Extension of time for making award

Provisions of award letter by landowner 
to arbitrators—Compensât inn - Amount — 
Reducing on appeal. Re Vanadian Pacific R. 
IV. Co. and Hu Cailland. O. W. R. 33.

Deed Construction Fencing—Bound
•nies - K stopped — Registry Laws ■— Ripar
ian Rights — Prescription — Tenant hy Suf
ferance Damages — Emphyteusis — Alien
ation Parties.]—The plaintiffs, a railway
company, purchased land from P. bounded b.v 
a non navigable river, as “ selected and laid 
11,11 f°r their permanent way. Stakes were 
Panted to shew the side lines, and the rnil- 
way fencing was placed liere and there ab«>ve 
the water line, although the company could 
not have had the quantity of land conveyed 
unless they took possession to the edge of tin* 
nver. I*, remained in possession of the strip 
between the fence and the water's edge and’ 
or the hed of the stream ml medium, and, 
iitler the registration of the deed to the eonv 
pan.v, sold the rest of his property, including 
"Hm r *™** *° the defendant's grantor. <h- 
wrining the property sold ns “ including that

part of the river which is not included in the 
l ight of way,” etc. The company never oper
ated their line of railway, but leased it for 
000 years to another company, hy whom it 
w.ib operated :—Held, that the description in 
the deed to the railway company included, 
ex jure nut urn*, the river ad medium, as an 
incident of the grant. 2. That the imssessiou 
hy the vendor and his assigns of the strip 
and the bed of the river ud medium, was not 
the possession uniuio doinini miuired for the 
acquisitive prescription of ten years under 
art. 2251, C. C., but merely an occupation 
as tenant by sufferance. 3. That the failure 
of the vendor to deliver the full quantity of 
land sold and the company's abstention from 
troubling him in his possession, could uot be 
construed as conduct placing a different con
struction upon tin* deed. 4. That the terms 
of the description in the conveyance to the 
defendant's grantor, were u limitation equiva
lent to an express reservation of the part 
previously conveyed to the company, the de
fendant having also notice through the re
gistration of tin* deed to the company. 0. 
That the acquisitive prescription of thirty 
years under art. 2242, could not run
in favour of the vendor, B. That th«* lease 
to the company which held and operated the 
railway amounted to an emphyteutic lease 
assigning the domaine utile and all the com
pany's right in respect of the railway, re
serving. however, the domaine direct, and 
consequently the lessor company had the right 
of action au petitoire, although the lessees 
would have the right of action for damages, 
and might be added as plaintiffs if there 
were anv valid claim for damages. M asso
ie ippi Valley R. W. Co., v. Reed, 33 S. G\ 
R. 457.

Injury — Subsidence — Remedy — Ac
tion — 1 hunages — Mandatory order •— Con- 
linuirig damages — Compensation — Stay of 
proceedings.- Hanley v. Toronto, 11 ami ton, 
and Buffalo R. II'. C, O. W. R. Ml, 11 

i O. L. R. VI.

Right of Way — Agreement with laud 
owner — Construction — Trespass. Hathr- 
son v. (Iraml Trunk R. IV. Co., 3 O. W. R. 
213.

Right of Way over Lands Occupied 
by another Railway—Order of Railway 
Committee—Expropriation — Notice — Do- 
fects in- Injunction. (Irand Trunk R. II". 
Co. v. Lindsay, Buheaygeon, and Pontypool 
It. 11. Co., 3 O. W. R. 04.

Subsidy — tirant •— Construction of Stat
ute- \l ines and Minerals — Rcscnuition ■— 
Dominion Lands Act. | -Held, that the appel
lant railway company, being entitled under 33 
V. c. 4. 11».). and an order in council made 
in pursuance thereof, to grants of Dominion 
lands as a subsidy in aid of the construction 
of their railway, were entitled t<> them with
out any reservation by the Crown of mines 
and minerals except gold and silver. The 
Dominion Lands Act, 188(1, and the Regula
tions of 188!) thereunder, which prescribe a 
reservation to that effect, do not apply. They 
relate only to the sale of Dominion lands and 
to the settlement, use. and occupation thereof. 
The grants in question were not by way 
of sale. Judgments in 8 Ex. C. 83, 33 S. C. 
R. (173, reversed. Calgary and Edmonton R. 
IV. Co. v. The King. [10041 A. C. 7(15.
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XL Lease of Railway.

Passenger Train Service — Contract 
wùh Government Breach by Leaner—Waiver 
-Jumyit- Mandatory Injunction.] By 

an agreement the plaintiffs were to lease tbeir 
line of railway to the defendants, upon the 
condition, mt.'v alia, that tie- defendants 
would run a passenger train each way each 
day between stations A. and U. The lease 
was not executed, but the defendants went 
into iHwaessinn of and operated the line. The 
plaintiffs alleged in their bill that at the 
time of the agreement, as was known to the 
defendants, they wéVe under contract with
il.- Govert... . "t Nen Brunswick t" run
a passenger train each way each day between 
A. and It. :—Held, that no case was made 
.mu i<»r relief by mandat try injunction, which 
will only be granted where necessary for the 
prevention of serious damage, and that the 
uuestion raised was merely one of pecuniary 
damages between the plaintiffs and defend
ants, for which the defendants were well able 
to account to the plaintiffs, and which by the 
lease the plaintiffs had agreed to accept in 
event of their liability, if any, to the Gov
ernment, and that it did not appear that such 
liability had arisen, Tobiqut l alley It. IV. 
t ’o. v. Canadian Pacific K. IV. Co.. 21 Occ. 
X. 148, 2 N. It. Em. Reps. 1!».".

XII. Passengers.

Death Action by widow—Evidence—Res 
gents* - Statements of deceased and of de
fendants' agent—Discrediting witness. Henry 
v. Grand Trunk It. IV. Co., 4 O. W. R. 211.

Expulsion of Passenger ■— Indian —■ 
Panaengcr Itatca—Speeiul Contract—Cuatom

Withdrawal o/ Privtteat ibtcnct of 
tire—Accommodation — Jury — Da magi ». I 
A passenger holding a second class ticket 
on a railway cannot be compelled to travel 
in a smoking car. lie is entitled to the 
accommodation usually furnished such pns- 
sengero. Judgment <,i Britton, .1 . < ». W.
R. 705, affirmed. Harrow and Osler. JJ.A.. 
dissenting as to the conclusions of fact. Jonee 
v. Grand Trunk It. IV. Co., R O. W. R. «11. 
!• O. L. It. 728.

Free Pass t'onditione — Conntructioa— 
Liability for Negligence — AI indirect ion - - 
Damagra — A'ctr Trial.]—See t’entrai Ver
mont It. IV. Co. v. Franchèrc, 35 8. C. R. 
«18.

Gratuitous Passenger Groan Negligence 
— letton—Limitation f'lauac—“ By Reaeon of 
the Railway"—Relrane—/nvalidity.]—Defend
ants furnished plaintiff with an unconditional 
free pass u|>on their railway. Plaintiff, while a 
passenger on defendants' railway received In
juries, the result of a head-on collision be
tween two cars of the defendants, managed 
by the defendants' servants: Held, there was 
prima facie evidence of negligence and plain
tiff was entitled to recover. 2. The action was 
not barred under the limitation clause of the 
General Railway Act, R. S. O. 1807, c. 207. 
s. 42 which was incorporated in the defend
ants’ special Act, although the action was 
brought later than six months after the acci
dent occurred, because the action was based 
on the breach of the common law duty of the 
defendants, and not on injury sustained by

1400
reason of their railway. 3 R. S. o. IS'JT, v. 
207, s. 42 (i) ' may prove that tli. .-.amé 
was done in pursuance of and by authority 
of this Act and the special Act," mean only 

1 that " may prove that the damage or injur, 
nwilted by reason of the railway ns in the 
earlier part of same section. Ry<km,m 
Hamilton, Grimnby and Heamavtile Mb < tn> 
R. W. Vo., « O. W. R. 271, 10 O. L. K. 41»

Injury to Passenger - Action Limi- 
i tation via use—“ Hy reason of the railway 
| “ Works or operatious of the company No yen 

v. Britiah Columbia Electric It. IV. C«, | p, 
C.), 2 W. L. It. 152.

Injury to Passenger Kyideim / ir Jury
— Negligence—Rail nay Hail Cirri Cun. 
tractor —• Principal and Agent — Haatir and 
Servant — Independent Contractor Itenim- 
drat Superior — Misfcaaancc and Von Irai 
a nee. J — The action for damages for injury 
caused by negligence of a common • ;irri> r of 
passengers is in tort. A duty is imim-d by 
law upon a common carrier of pass-tigers to 
carry them safely and secure! v so that uu 
damage or injury shall happen to them hy the 
negligence or default of the «artier. brenL 
of this duty is one for which au actior lies 
which is founded on the common law and 
requires not the aid of contract to s> ,,,.»rt it. 
( Corporations are liable for n« t m 
they derive any ultimate pecuniary i ivlit 
not from tin* performance of the duty impowii 
«ni them, l f tie- paw agi 
forma nee of a contract, it i.i immaterial 
whether Ito himself negotiated the contract or 
l'ai.I the fare, or whetuei
or if paid whether it went into I lie pocket 
of the defendants. The « A E. It. Co. were 
the owners of a line of railway between tie’ 
city of Calgary and tin* town of Edmonton, 
buj. owned no rolling stock and employed no 
staff for the operation of tin* rond. They 
entered into an agreement u ith the V. P. It- 
(Jo., tlie defendants. “ for the regulation and 
interchange of traffic and the working of 
traffic over the railways of the saidcompanies, 
and for the division and apportionment of 
tolls, rates, and charges, and generally in re
lation to the management and working of the 
railways” of the two companies, whereby the 

| defendant company agreed to opeiul1* the rail
way line on behalf of the C. A E. IV *''• 
“ with staff and organization appointed by 
the (’. P. R. Co. (the defendants), and t" 
provide a service of such efficiency and speed 
and operate the projmrty of the V. A H,I‘- 
Co. ns agents for and on account of the • .4c 
E. R. Co., as may lx* required <>r directed by 
that company or its officer.’" The contract 
also provided that the defendant company 
should not be required to maintain the rend 
‘‘below a |H>int of efficiency necessary to the 
safe and proper handling of such train service, 
as may be required for the projier alteration 
of the railway.” All the expenses of '«iterating 

! the road were to be paid in the first mstnno 
! by the defendant company, hut were to 

charged against the C. & B. R. Co. under »
: special clause in the agreement for the flPl|0|r" 
j t hutment of the tolls and receipts. I he ri" "
I ing stock used in operating the rond bora iw 

name of the defendant compun.v. Tim official* 
employed in o|H*rating it wore caps imliratimt 

! that they were servants of the defendant comi- 
i puny. The defendant company ..y11',' 

entitling the holder to travel over the L. * *-•
| line and issued a “ time bill ” giving the tun 
1 tables of the western division of the defendant
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company, in which the line between Calgary 
hu<1 Edmonton was referred to as the 
•• tklmonton s.-vtiou," and this time bill was 
indorsed with the names of the leading otlicials 
of ihe defendant company. The plaintiff was 
a railway mail clerk in the employ of the 
government of Canada, whose duty it was to 
handle and attend to the government mail 
mutter being carried on the C. & E. line be
tween Calgary and Edmonton. This mail 
matter and the plaintiff were both carried un
der a contract Is-tween the Postuiastvr-Geumil 
,,f Canada and the C. & E. Co., and the <’. 
\ M Co. received from the government of Can
ada the moneys paid for carrying the iuad 
matter, and no part of such money was re- 
veived by the defendant company. While 
being carried on a train on the C. Ac E. line 
towards Edmonton, the plaintiff was injured 
by the derailment of the train, which fell into 
a ravine, and he brought action for damages 
against the defendants :—Held, that the plain
tiff being lawfully in the mail car with the 
knowledge and consent of the defendants, and 
a passenger under the charge and care of the 
defendants, of which there was evidence to 
go to the jury, a duty was imposed upon the 
defendants to carry him safely and securely, 
so that by their negligence or default no in
jury should happen to him ; that for n breach 
uf this duty an action would lie independently 
of nnv contract ; and that the question 
whether or not the defendant company re
ceived a reward for carrying the plaintiff did 
not affect the rights of the parties Held, 
also, against the contention that the defendant 
company were merely agents for the & E. 
Co., and that the officials and workmen 
operating the road were the servants, not of 
ih" defendants, hut of the (’. Ac E. Co., and 
that the latter company, if any one, were re
sponsible ; that there was evidence to shew 
that the officials and workmen were the ser
vants of the defendant company, and that 
the defendant company were not merely agents 
but were Independent contractors:—Held, also, 
against the contention that the defendants 
were the agents of the At E. Co. in 
"berating the road, and were, therefore, liable 
only for a misfeasance but not for a non
feasance; that the omission tq take projs-r 
• are in resjiect to the condition of the bridge, 
and the track, and the running a train over 
the track ami bridge while in an unsafe con 
dition. would be a misfeasance and not a 
nonfeasance, and that, therefore, even if the 
•h-fendants were merely agents, of the C. & 
l;- ro„ they would still Is* liable. Kenny v. 
' iHudww Pacific It. W. Co., 5 Terr. L. R. 
420.

Injury to Passenger Negligence—Over- 
crowding Train — Proximate Cause.] — The 
plaintiff, when travelling by an excursion 
train lielonging to the defendants’ system, was 
«unstrained, by reason of the overcrowding of 
the cars, to resort to the platform outside one 
of the cars, and for better protection sat down 

11 ™ ! "ni i step uf ihr outside platform, 
and while so sitting was thrust out by a 
swerve of tls* train, which made the persons 
standing on the platform press up against him 
suddenly. This caused him to lose his bal
ance, and one of his legs protruding was 
struck by some fixture on the track and he 
sustained injuries :—Held, that the defendants 
were liable. Hurri** v. Perc Marquette It. 
\\ R rf (hv' N- 18' 9 °- L- K. 250. 4 O.

Luggage - Destruction—Contract or tort 
—Carriage of Chinamen — Joint contract — 
Action by one—Humages Personal effects and 
household goods. Chun Ity 1 h< a v. Aibirta 
Railway amt Irrigation Vo. ( N.W.T.). 1 W. 
L. It. 371.

Negligence Action- Subsequent death of 
plaintiff- -Continuation of action by executors 
—New action by executors—Evidence as to 
cause of death -- Damages-— Apportionment. 
Npeera \. <ira ml Trunk It. \\ . Co., Craig r. 
(Jr ind Trank It. H\ Co., 3 O. W. It. tiff, 4 O. 
W. It. 40o.

Negligence — Invitation U> Jump off 
Moving Train. |—If there is a platform at a 
railway station, the railway company un
bound to bring the passenger car of a train 
stopping there up to the platform to permit 
passengers to step down on it in alighting, 
or to provide some other safe means for 
passengers to alight, and the omission to do so 
will, if damage result, render the company 
liable, and there is no duty im|>osed by tin- 
law upon a passenger to disclose to an officer 
of tlie company who offered to assist her 
to alight at an improper ami dangerous place, 
anything in lier condition which rendered 
special care m-i-essary. Haag v. Canadian 
Sort hem It IV. Co., 24 Occ. V 277, 15 Man 
!.. R. 275.

Negligence I annul t on Paa*euger I hit y 
of Conductor —Damagea—Reduction — New 
Trial.J—The plaintiff, a passenger on a rail
way train, was assaulted shortly after 
beginning bis trip by an intoxicated fellow- 
passenger. He complained to the conductor, 
who promised to get a policeman at the next 
station, but failed to «I so. The assailant 
having become more quiet, the plaintiff did not 
anticipate a further attack, but was assaulted 
a second time, which was also reported to the 
conductor, who took no action, and a third 
assault having been made, the plaintiff left 
ilie train and completed his journey on the 
following day. In an action against the rail
way cony winy the plaintiff obtained a verdict 
for $3.500. which was sustained by the (’ourt 
of Apiieal :—Held, affirming the judgment of 
the Court of Appeal. 5 O. L. It. 3JW, 23 Occ. 
Nf. tiû, that the defendants were liable; that 
it was the duty of the conductor, on being 
informed of the first assault, to take pre
cautions to prevent a renewal, and his failure 
to do so gave the plaintiff a right of action. 
Pounder v. North Eastern R. W. <|1N02|
I Q. B. 385, dissented from. Held, also, that, 
ns the plaintiff did not anticipate the second 
assault, the conductor could not be assumed 
to have foreseen it, and the jury having evi
dently given damages for that as well ns the 
third, the amount recovered should be reduced 
to $1.000, and n new trial had if this sum 
were not accepted. Plain v. Canadian Pacific 
It. IV. Co.. 5 O. !.. It. 334. 2 O. W. R. 70. 
24 Occ. N. 40; ti. 'aub nom. Canadian 
Pacific It. IV. Co. v. Plain, 34 8. C. R. 75.

Negligence Defretire Bridge — (Iratui- 
tou$ Paaacnger.]—In the absence of evidence 
of gross negligence, a carrier is not liable for 
injuries sustained by a gratuitous passenger. 
Moffatt v. Rateman, L. It. 3 C. P. 115, fol
lowed. Harris v. Perry. [10031 2 K. R. 210. 
distinguished Although a railway company 
may have failed to properly maintain a bridge 
under their control so as to ensure the safety
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of persons travelling ii|xm their train», the* 
mere fact of such omission of duty does not 
constitute evidence of the gross negligence 
necessary to maintain an action in damages for 
the death of a gratuitous passenger. Judg
ment iu it It. (.'. It. 453 affirmed. Mghtingale 
v. i im-a ( ollicry Co. of Hrittsh Columbia, 35 
». C. It. tiô.

Negligence tljvction of Drunken Passen
ger- l'ulal Injurus Ac l- Damages—Kcmoh 
«««.J—The deceased was a passenger on the 
defendants' train from Detroit to Buffalo. 
Between Detroit and Bridgburg he drank 
heavily, and when near ltridghurg began to 
annoy passengers, and the conductor compelled 
him to leave the train at the latter station. 
This was 7UU feet from the northerly end of 
the international railway bridge over the 
.Niagara river, and the deceased, who was not 
given in o the charge of the station agent or 
any otler person, being intoxicated, strayed 
after tb - train, ou which bis luggage remained, 
and fell over the bridge and was drowned. 
There would have liven no difficulty in taking 
care of the deceased and preventing him inter
fering with the passengers. Bridgburg was 
only 5 minutes distant from the city of Black 
Bock and only 20 minutes from Buffalo :— 
Held, that the defendants were not liable for 
damages, as they were uot obliged to carry 
him to Buffalo, nor to place him in charge of 
any one at Bridgburg. .ludgumd in -1 Occ. 
N. 2113, 7 O. L. U. tWO, 3 O. XV. It. 788. 
reversal. Dclahanty v. Michigan l'entrai It. 
IV. Co., Ü O. XV. It. 2.12, 10 O. L. It. 388.

Negligence — Invitation to >1 a nip off 
Moving Train.\ — lu February. 1002, the 
plaintiff and her husband travelled by the 
defendants’ line from XX’innipeg to Eustace ;a 
when the train stopped at Eustace, the bag-' 
gage car was at the station platform. The 
rear passenger car, in which the plaintiff 
travelled, was some distance from the eud of 
the platform. When the train stopped the 
plaintiff and her companions went to the front 
platform of tin- car ; her companions jumped 
down ; when they were off, the defendants' 
conductor iu charge of the traiiij who was 
standing on the ground, put up Ins hand to 
assist the plaintiff to get off ; she took his 
hand and jumped down from ’he lowest step 
of the car to the ground : the di tance was t<s> 
great for her to step down. The ground sloped 
downwards away from the track and was 
sllpiiery from ice on it. The train began to 
move either us she jumped or just before or 
just after. Immediately after jumping down, 
the plaintiff, who was pregnant, felt great 
pain ; for several days she was contined to 
her lied ; and on the Bith February P.MI2, had 
a miscarriage. The trial Judge found that 
her sufferings from the time of her journey 
till the miscarriage on the 10th February, and 
the miscarriage itself, and her suffering, were 
the result of tier being obliged to jump down 
as she did in order to leave the train at her 
journey's end. It was contended for the de
fendants that tin} wi re n-•' compellable t" 
have a platform at so unimportant a station 
as Eustace :—Held, that, as they had one 
there, they were bound to bring their passen
ger cars up to it to permit a passenger to 
step down on it in alighting. The conductor’s 
act was an invitation to the plaintiff to get 
off when she did ; she was justilied in 
assuming that there was no safer or bettei 
way of getting off. There was a platform at 
which the plaintiff could have descended in

safety. Instead of that, she was invited by 
the defendants' servant to alight at a place 
which was patently not safe. Judgment for 
the plaiutitl for .52»ni damages and com-. 
tiuay v. Canadian .\orthmi It. IV r„ -j 
Occ. X. 277.

Negligence Overcrowding train Bros 
mate cause. Darrins \. /'(/•< Slaryuvtu /, 
IV. Co., 4 O. W. It. 510.

Negligence of Servant of Pullman
Car Viompany Liability of Imi . ..uipaniv 
Decue v. Wabash It. It. Co.. 3 « > W. U. I.i_\

Return Ticket Comlilion Identifiai 
tion—Aeglect to Com gig It ith- lh moral fm„i 
Train.J—The plaintiff purchased an excursion 
ticket from Indian 1 lead to Toronto and n 
turn, one of the conditions (which In- sigiiinL 
being that he should identify hi nisei i m an 
agent in Toronto before hi o it on his 
return journey and obtain tin- agent s sign» 
lure. On production of his ticket at Toronto, 
lie secured his sleeping berth, had his luggage 
checked, was admitted to the train, and started 
on his return jouruey, but neglected to iden
tify himself, and was put off tin- train by the 
conductor after he had refused to pay his fare, 
although he offered to identify himself to tin 
conduct or. in an art ion foi da mat < Held 
that In* could not recover. Taylor v. (IraniI 
Trunk It. IV. Co., 22 Occ. N. 361, 4 <). 1,. li. 
357, 2 O. XV. It. 147.

XI11. Service or Process.

Place of Service. | Held, that ta an
action against the Canadian Tacitic Hallway 
Company, service of process against the com 
puny must be effected at the company's office 
in Vancouver appointed pursuant to 4-1 V. c. 
1. s. SI, following a former unre ported deci
sion in 1801 of I lansi-n Canadian I’aeiln 
H. XX’. (jo., and refusing to hear stilweqiieni 
decisions of the Privy Council which counsel 
alleged in effect overruled such decision. 
Jordan v. McMillan, 21 Occ. N. It 12, SB.». 
It. 27.

Place of Service —Special \<t (Jencrul 
Rules Conflict. ] The defendants having,
pursuant to s. 0 of ached. A.. " An _ Art
respecting the Canadian Pacific Railway." B 
X”. c. 1 ( 1 ». |,.appointed their o h- e at Begin» 
ns tin- plan- where servie»- of process might 
In* made oil them in respect of any cause of 
action arising within tin* North XX -.t Terri 
tories, a service of process efferhxl »n a station 
agent of the defendants, pursuant to Utile D 
(3) of the Judicature Ordinance, was held 
had, because s. 11 was special legislation, and 
ltule 14 (3), quoad the defendants, was over
ridden bv it. Lamont v. Canadian Pacific /•■ 
IV. Co., 21 On . X. 2» 12. 5 Terr. L. It. 60

XIV. Other Cases.
Branch Lines Canadian Pacific Itailicay 

t'ompany’M Charter—Contract—Limitation of 
Time—"Lay Out," “Construct“ Arqlitre 

“ Territory of Dominion " — Railway Am. 
/.mi.J—The charter of the Canadian I arm»' 
Railway Company. 44 V. e. 1 (ID. and acheth
ules thereto iipis-nded, imposes I aitnttons 
neither as to time nor point of departure in
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rvHiKHt of ibe const ruction of branch lines; 
they may be constructed from any point of 
the main line of the Canadian Pacific Hallway 
between Callender station and the Pacific sea 
board, subject merely to the existing regula
tions as to approval of location, plans, etc., 
and without the necessity for any further 
legislation. On a reference concerning an 
application to the Board of Railway Commis
sioner* for Canada for the approval of devia
tions from plans of a proposed branch line, 
under s. 43 of the Railway Act, 10U3, it is 
competent for objections as to the expiration 
or limitation of time to be taken by the Board, 
of its own motion, or by any interested party. 
lu rc # nnodian Pacific Railway — Sudbury 
lira»ch, 3*5 8. C. R. 42.

Contract—Breach -Controllable freight — 
Supply -f cars. .Uichiga n Ventral R. R. Co. 
v. Lake FJri< and Détruit River R. W. Vo., 5 
U. W. R. UU8.

Contract -Physician— Services to Persona 
Injured in Accident -Authority of Servant of 
I'uinimny.]—Where a person has been injured 

\ a lilway accident, the highest official of 
the company on the ground bus authority to 
hind the company for the cost of such medical 
services and attendance as may be imme
diately requisite. And where the facts were 
reported by such official to the company imme
diately. and no disavowal or counter order was 
sent to the physician engaged until 7 weeks 
later, the company were held responsible to 
the physician engaged for the value of his 
medical attendance and services during this 
period. Voudreou v. Canada Atlantic /*.. W. 
Vo., (f. It. 24 8. C. 337.

Ditches and Drains ho reuse of Servi 
tiulr Railway under Dominion Jurisdiction— 
lilocking Outlet of Drain—Damages—Railway 
Commission.]—Lands of railways under the 
jurisdiction of the Parliament of Canada are 
subject, in the province of Quebec, to art. BUI 
of the t'ivil Code; and especially arc the lands 
of the Grand Trunk Railway Company bound 
to receive the flow of water from the liighei 
adjoining lands. A ditch de ligue between 
higher lands of two proprietors, necessitated 
by the ordinary needs of good husbandry, is 
not au addition to the servitude for the flow 
of watet although this ditch receives the 
water from the lands of the two proprietors, 
and brings it to the boundary of the lower 
land of the railway. If the railway company 
block ibis ditch at its entrance upon their 
Jands, they will be liable in damages and will 
be ordered to remove the obstruction and re 
ceive the waters brought by the ditch. Where 
the company have constructed a ditch on each 
side uf their road without sufficient fall so 
tuat the water remains stagnant in them, 
making the adjoining lands wet and injuring 
tue crops on them, the company will be liable 
in damages to the adjoining owners and will 
be ordered to pay them. The Railway Com
mission of Canada alone, and not the Superior 
(°"ii. has ilower to order the railway com 
l>u.iy to construct the necessary works to carry 
nway the water it is bound to receive and to 
I've greater fall to its ditches. The first part 
2f,8- 190 of the Dominion Railway Act (3 
Mw. MI. c. 68) does not apply to railways 
?hîUaiy kuilt at the time of the passing of 
tniB Act and the second part only applies to 
the Railway Commission. Langlois v. (irand 
Imak Jt IV, Cn., Q. R. 36 R. II. 611.

Fire Caused by Sparks from Engine
— Liability in [limine of Acgtigcncc.]—The 
resiKiudeni brought suit for damages caused 
by a tire originating from sparks escaping 
from n locomotive engine of the company 
appellant, while tlv engine was employed in 
the ordinary use of its railway. The ques
tion of negligence on the part of the com
pany was specially withdrawn from the con
sideration of the tribunal on the present 
appeal :—Held reversing the judgment in Q. 
R. 0 Q. It. 551, that a railway company 
authorised bj statute to carry on its railway 
undertaking in the place and by the means 
adopted, is not responsible in damages for in
jury not curried b> negligence, lint by the 
ordinary and normal use of its railway. 
Canadian Pacific R. IV. <’o. v. Roy, if. R. 12 
K. B. 543, 1111021 A. C. 220.

Liability of Munici? al Corporation 
to Contribute to Maintenance of Gates
at Crossing* Dominion railway- -Constitu 
tioual law. (Irand Trunk R. IV. Vo. v. City 
of Toronto, 6 O. W. R. 27.

Loan of Money to Railway Company
—Bill of exelmnge—Irregular acceptance— 
Ratification Liability—Officer of company— 
Accepting bill—Personal liability—Statute of 
limitations, \ieklc v. Kingston and Pembroke 
R. IV. Vo., li O. W. R. 51.

Motion to Restrain Pending Action
— (iroumis for Refusal.] — In proceedings 
taken to confirm a scheme of arrangement, 
tiled by a railway company under the provi
sions of s. 285 of the Railway Act. VM.Î3, an 
application was made on India If of the railway 
company for an order to restrain further pro
ceedings in an action against such company 
begun in the Superior Court for the District 
of Montreal, by certain creditors, before the 
tiling of the scheme of arrangement. hut which 
had not proceeded to judgment :—Held, that, 
as there were real and substantial issues to 
lie tried out between the parties in the action 
pending in I lie SuiK-rior Court, the same 
ought to lie allowed to proceed pending the 
maturing of the scheme of arrangement. In 
re Cambrian Railway Company's Seherae, L. 
R. 3 Cli. 280 n. 1, referred to. In re Atlantic 
and Lake Superior R. IV. Co., 25 Occ. N. 83, 
1» Ex. C. A. 283.

Provincial Incorporation Legislative 
Authority of Dominion—It ranch Lines—lV«r- 
rant of Possession.|—The railway company 
was iueorpornted in 1800, by the Provincial 
Legislature, one of the ilowers given it being 
to build branch lines, and on 13th June, 1808. 
by an Ai i of the Dominion Parliament its 
objects were declared to be works for the 
general advantage of Canada and thereafter to 
be subject to the legislative authority of the 
Dominion Parliament and to the provisions 
of the Railway Act :—Held, on an application 
for a warrant of jiosi-ession, that the com- 
pany’s power to acquire land for branch lines 
after 13th June, 1808, must lie exercised in 
accordance with the Dominion Railway Act. 
In re Volumb a and Western It. IV. Co., 8 
B. C. R. 415.

Railway Act. 1003, 285, 286 —
Application to confirm scheme — Enrollment 
where no objections made. See In rc Great 
Sorthern It. W. Vo. of Canada, 0 Ex. C. U. 
337.
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Railway Act. 1003. *. 285 Petitionert 
uot in Possession of Railway—Application to 
('on firm. J — Where the petitioners for the 
voulirmutiuii of a scheme ut arrangement, tiled 
under the provisions of the Railway Act, 
HM>3, s. 285, are not in possession of the rail
way which they seek to mortgage as security 
for the issue of new bonds, the application 
to continu will be refused. In re Atlantie and 
Lake Superior R. IV. Vo., 25 Oce. N. 145, 0 
Ki. 0. It. 413.

Right to Ferry Passenger» and Cargo
Statute—Ri '«frictions. J—The Dominion sta

tute incorporating the Algoma Ventral and 
Hudson Bay Railway Vompany authorizes 
them, for the pur|H>se of their undertaking, 
to acquire and run steam and other vessels for 
cargo and passengers uikju any navigable 
waters which their railway may connect with : 
—Held, that under the very large and general 
words of this clause the railway company 
were not bound to restrict the passengers and 
cargo transported by their vessels to ijersons 
and goods Intended to be carried on their rail 
way line. Perry v. CUrgui. 23 Oce. N. 91.
5 O. L. R. 357, 2 O. W. R. HR

Sale under Execution Description in 
Advi rtim ment—Sale en Wot—Franchises and 
Privilégia of Railway.]—1The designation, in 
a notice of sale published by the sheriff, of a 
railway by its name, by its terminals, and by 
the numbers of the lots which it traverses, as 
appears in the registry office, is sufficient, 
more especially when the execution creditor 
has obtained an order by virtue of art. 754,
V. I’. V., that the property advertised may be 
sold en bloc. The franchisee and privileges of ! 
a railway company l apart from those which 
ap|H>rtain to it as u corpora.ion), and which, j 
are necessary for the alteration of the road, 
are a necessary part of the railway property, 
and exigible. Begin v. Let is Count g R. W. 
Co.. Q. R. 27 8. V. 180.

Seizure under Execution -Description 
- Rcêeizure.]—A railway was seised and sold 
by sheriff's sale to the present opitosaut. It 
was described as fifty feet in width, but the 
s renter part of the line was actually sixty-six 
feet wide. The present plaintiff now caused 
the line to be seized again, but stated ex
ceptions from the seizure, which exceptions 
really included the entire road, less .he sur
plus width : — Held, that the seizure was 
irregular and illegal, the adjudication by the 
sheriff being of a specific object, fenced at the 
time of the sale, and known as consisting of ; 
the property so enclosed. The error ns to the 
width was immaterial unless it were to give u , 
ground of net ion by tile defendant to have ; 
the sale set aside. Moreover, a railway can 
only be seized i.s an entirety, which had not J 
been done in the present case. Carter v. Mon- 
Inal and Son l R IV. Co., i). R. 23 8. V. 3.

Seizure under Execution Opposition to 
Sale—(Juration ua to Ownership— Déprécia- \ 
turn — Appointment of Receiver.] — Article | 
1823 of the Civil Code, which treats of the j 
appointment of receivers, is not restricted, hut I 
simply enumerntive, and therefore the Court j 
may exercise its discretion in the matter, 
Railway companies incorporated by the pro
vincial legislatures are subject t<- the ordinary 
law as to the appointment of revolvers, and, I 
tl.frefore, it follows that if a seizure of n 1 
railway has been made under a judgment,

and there are op|fositious which prevent th* 
sale of it, the provisions of art 713. t p 
apply. Several oppositions to t -ni.. j„ 
case having been tiled, the right ..[ uwnvrshii 
and tho right of possession of in. railwm 
being brought iu question, and tie depn-cia 
lion likely to ensue by its not bring operated 
being shewn by the petition and 11t. allitlnviu 
iu support thereof, all these facts constituted 
good rvasonu for the appointment by th, 
Court of h receiver of the railway property. 
Bégin v. Levis County R. IV, i 0.. i> li 27 s 
V. til.

----vUU»| UI i I.IU "i -, ill l l llg UIIHII 01
lighwuy—Right of municipality t.i 

enjoin — Leave of railway commissioners - 
Necessity for. Town ship of liunsfil \ Grand 
Tt'ink R. IV. Co., 0 (). W. It. tai

Statutory Obligation Union. mi nt Iti
Muni' i/ialitg—Prohibition against Removal 
of •* 11 orkshops"—Breach—-Damage*. | Vjxid
.1 motion made by the plaintiff i, pu ta 
leave given in the judgment reported in 1 
O. L. R. 480. 21 Occ. N. 22ti. tor leave to 
amend by claiming a remedy against the de
fendants hy virtue of the prohibition con
tained in s. 37 of 45 V. c. t»7 (().». providing 
that "the workshops now existing at tie- 
town of Whitby, on the Whitby --et ion. shall 
not be removed by the consolidated company 
(the Midland Railway Company of Canada» 
without the consent of the •xmm-il of th.- 
corporation of the sai<l team:" Held, that 
this section imposed an obligation ujKin the 
Midland Railway Company of Canada for 
the benefit of the plaintiffs, who were entitled 
to maintain an action thereon in their own 
name ; and by virtue of 5(1 V .47 fl». ». 
amalgamating the Midland Company with the 
defendants, and el. 3 of the agreement in the 
schedule to that A et. the plaintiffs vould 
maintain an action against the defendant» 
for damages for any breach i 
tion «‘oinmitted hy the Midland Company b • 
fore the amalgamation or by th - il-fendantt 
since amalgamation ; and the paint iff» should 
lie allowed to amend and to have judgment 
for such damages as they were entitled to: 
—Held, also, that "the workshops now exist
ing'’ meant the buildings used a» workshops ; 
and damages could not be assessed on the 
basis of the prohibition being against the 
shutting down of or reducing the extent 
of the work carried on hi tlx- workshops. 
7’oirn of Whitby \. drand Trunk R W. Co., 
22 Occ. N. 173. 3 O. L. It. 53(1, in". «• 
292.

Subway—Municipal Corporation nrdir 
of Railway Commit tie of Prit y < ,'un,i'f_v 
“Person Interested"—Rule of Court.!—The 
municipal corporation of a city was one oi 
the movers in an application to t! • liai.» 
Committee of the Privy Council for an order 
authorizing the construction of a eiihwny wi
der a railway, by which one of the <•» 
streets wns made to conned with a 
road, the works being adjacent to the ei 
street but not within the city limits: Held.

within the meaning of the term ns a»ed in • 
188 of the Railway Act. which provides tnai 
the Railway <\>ramitt*-c may apportion t£ 
costs of such works as those in 
tween the railway company ami any P** 
Intereated therein.’* 2. On an nnpllotion t 
make an order of the lUllwey 
the Privy Council a rale of Court, the»»" 
will not go into the merits of tbr order. »t
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consider objection* to the procedure followed 
by the Railway Committee. Semble, that 
while the Railway < otnmittee of the Privy 
Oouneil has jurisdiction m such a ease to 
impute upon the party interested an obliga
tion ,o beat part of the expenses. it has no 
jurisdiction to eoutpel a party other than 
the railway company to execute the works.
In n drand Trunk It. H . Co. amt < ity of 
Kingston. 24 Occ. N 1. 8 Ex. C. It. .‘till.

Undertaking for General Advantage
of Canada Junction or Crossing—Rrovin- 
,ial Railway—Connection by Mentis of lnd<
/.i ion ht branch — Railway lit- Const rm- 
tiou. | -The Canadian Pacific Railway, the 
Great Northern Railway, the railway owned 
by the Quebec Railway. Lighting, and Motor 
Power Company, all three being railways 
which arc undertakings for the general ad- 
vantagi of Canada and under the control of 
Parliament, and the Quebec and Lake St. 
John Railway, the latter being an undertaking 
purely provincial and under the control of 
tlie Quebec Legislature, all four enter the 
city of Quebec ; and the harbour commission 
of Quebec, win h i- under the control of 
parliament, in order to facilitate these four 
rail ways in obtaining access to the pier Louise, 
constructed upon their own property a branch 
line of about 300 feet, which in no way en
tered iuto the system of these four railways, 
but by means o'? which the trains of tie* 
Quebec ami I^ke St. John Railway could 
pass u]Kiii the Canadian Pacific Railway and 
vice versa: -Held, that that did not consti
tute on tin* part of the Quebec and Lake St.

vaj .1 junct i< >ti x\ ii h i he < median 
Pacific Railway, nor a crossing in the sense 
of s. .*{00 of the Railway Act of Canada, 
1S88, so as to render the Quebec and Lake 
St. John Railway an undertaking for the 
general advantage of Canada and to place it 
under the control of Parliament : the junc
tion or crossing spoken of in s. 3<n> must be 
n physical connection, immediate and without 
intermediary. 3. The general dwhmition of 
s. Hot» is insufficient to render railways not 
mentioned in it in express and specific terms, 
undertakings for the general advantage of 
Canada. 3. Reading together ss. 300 and 
177 of the same Act. s. 306 must be inter
preted as applying solely to a branch line of 
rnilwnv which bv reason of a junction be 
comes part of the system of one of the rail- 
'viiys enumerated in the section, and conse
quently a branch line of one of the railways,
(I arma ii v. Quebec amt ImIcc St. John /»’. 11". 
Co., Q. R. 12 K. R. 205.

Unsecured Creditor not Assenting to 
Scheme • Objection to Confirmation of 
iSVAnnr.l—An unsecured creditor who docs 
not assent to a scheme of arrangement filed 
under s. 28R of the Railway Act, 1008, is 
not bound thereby.—It is, however, a good 
objection to such a scheme that it purports 
in terms to discharge the claim of such a 
creditor. By a scheme of arrangement be
tween an insolvent railway company and its 
creditors, it was pnqiosed to cancel certain 
outstanding bonds and to issue new deben
ture» in lieu thereof against property that 
was at the time in the possession of the 
trustees for the bondholders of another rail
way company. Part of such new debentures 
were to be issued upon the insolvent com- I 
Puny acquiring the control of certain claims, 
Ponds, and liens against the railway : and 
part upon a good title to the rnilwnv being 

b—45

secured and vested in the trustees for the new 
debenture holders. The other railway com
pany, the trustees for whose bondholders were 
in iKissession of the railway, objected to the 
scheme of arrangement. Their rights therein 
had not been determined or foreclosed :— 
Held, that the railway company were entitled 
to be heard in opposition to the scheme, and 
that the latter was open to objection in 
so far as it pur|»orted to give authority to 
issue a part of the new debentures upon 
acquiring the control of such claims, bonds, 
and liens, and without any proceedings to 
foreclose or acquire the rights of such rail
way company in the railway. No scheme 
of arrangement under the Railway Act, 1003, 
ought to be confirmed, if it appears or is 
shewn that all creditors of the same class are 
not to receive equal treatment. In n Unie 
des Chaleurs R. \\ . Co.. 25 Occ. X. 86. 130, 
0 Ex. V. R. 386.

RAILWAY BONDS.

RAILWAY COMMISSIONERS.

Het Railway

RAILWAY COMMITTEE OF THE 
PRIVY COUNCIL.

srr Hailway.

RAPE.

Bee Criminal Law.

RATES.

si i Assessment and Taxes.

RATIFICATION.

Sec Company—Fraud—I nfaxt—Judgment 
—Municipal <’okporations—Trial.

REAL PROPERTY ACT.

Application to File Second Caveat 
While First One in Force.]—The plain
tiff held a tax deed made by the defendants 
of a quarter section of land within the ter
ritorial limits of the defendants’ municipality. 
The defendants claimed title under a vesting 
certificate issued by themselves to themselves, 
in pursuance of a tax sale held subsequent 
to flint through which the plaintiff claimed, 
and applied for the issue of a certificate of 
title in their favour. The plaintiff filed a
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caveat setting up title under bin tax deed : 
—Held, that the plaintiff's application for 
leave to tile a new caveat, in order to set up 
a recently acquired title, must lx- refused 
with costs. Section 140 appeared to be only 
intended to deal with what may or may not 
lie done after a caveat shall have lapsed or 
been withdrawn or discharged. The first 
words of the section, "after a caveat shall 
have elapsed or been withdrawn or discharged, 
it shall not be lawful,” etc., control the whole 
section. In no case is the same party to be 
allowed to have in force more than one 
caveat at one time, and when his first caveat 
lapses be is not entitled as of right to tile 
another, but ma be given leave by .1 Judge 
to do so. The power of a Judge to order the 
tiling of a new caveat arises only after the 
first one has lapsed or been withdrawn or 
discharged. As the first caveat was still in 
force there was no power to entertain the 
application, ilioicu v. If Ural Municipality 
of St. 1 ndrvtr*, 24 Dec. N. 248.

REAL PROPERTY ACT, MANITOBA.
Caveator Out of Jurisdiction—Secur

ity for Cost».]—In May. 1893. the caveatee 
executed a mortgage to the caveator, which 
was registered in the proper land titles office. 
The caveatee afterwards applied for a certi
ficate of title under the lien I Property Act 
"i the land mortgaged and other lands, and 
the caveator was served with notice of the 
application. He thereupon tiled u caveat ami 
a petition asking that his mortgage might be 
declared to be a subsisting security on the 
land mortgaged for the sum secured, interest, 
and costs. The caveator was resident out 
of the jurisdiction, and prima facie the 
caveatee was entitled to security for costs ; 
he took ont a precipe order, and the caveator 
applied to set it aside :—Held, that it must 
be assumed that the district registrar had 
good reason for causing the notice of 1 !••• 
application to be served on the caveator, and
h could not !"■ said that It was the eavea....
who had compelled the caveator to come into 
Court to litigate. The caveator was the actor 
in the proceedings in t'ourt, and. as he resided 
out of the jurisdiction, lie was subject to the 
general rule as to security for costs : Apol- 
Iinaria Co. v. M'ilaon. 31 Oh. 1>. 632. In 
re Lang and Smith, 22 Occ. N. 212.

Petition of Caveator—Objections to Tax 
Sale—Statement of—Amendment.]—The cav
eator tiled a petition under schedule L, Unie 
1, of the Heal Property Act, 1 & 2 Kdw. 
VII. c. 43, to prevent the caveatees, tax sale 
purchasers, from getting a certificate of title 
applied for by them; and, after setting out 
the nature of her title by grant from the 
Crown, alleged that the caveatees claimed 
title to the same land under certain alleged 
sales of same for taxes, and that the said 
tax sales and all proceedings connected there
with under which the caveatees claimed title 
were illegal, null, and void, and that the cav
eatees were not at the time of their appli
cation the owners of the land :—Held, with
out deciding whether it is necessary in such 
a petition to go further than to set forth 
fulls the title of the caveator, that, ae the 
petitioner had set out the claim of the cav
eatees and the nature of it it should also 
have shewn in what particulars the title of 
the caveatees was defective or invalid, and 
what facts were relied on to have the tax
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sales declared void, and piima fade to dis
place the adverse claims of tit. tax purchas
er». An order giving leav. to !.. p.>titi„u,>r 
within a limited time, and u|m»h payment m 
the costs, to amend the petition a.- sin might 
be advised and to bring it ou for further 
hearing before the Referee, and that in de
fault the petition should be dismissed with 
costs, wits ntlii-mcd with costs. Indu I, v. Ih 
Intyre, 22 Occ. N. 330, 14 Man. L. It. 1:1:1,

REAL PROPERTY ACT N.W.T
Transfer — Executions Priorities.] — 

While the Territories Real Property Act was 
in force, a title stood as follows ‘ âth July. 
1887, certificate of ownership to <'aumlian 
Pacific Railway Company ; 12th July, 1887. 
transfer. J. 8, to L. IL 11., tiled and entered 
in day book; 31st March, 188K, transfer, 
Canadian Pacific Ra
8. registered, and certificate of ownership is 
sued to J. S. ; 5th February. 181)1, 14th April, 
181)1, 13th January, IX!«3. executions. Kine 
and others v. J. 8„ lodged by sheriff. On 
19th January, 1898, L. II. R. apnlied to the 
registrar to issue her a certificate of owner
ship upon her transfer of 12th July. 1887. 
The registrar was ready to do so. hut pro- 
IKised to mark the certificate as living subject 
to the several above mentioned execution*. 
On a reference by the registrar under s. 114 
—Held, that in view of ss. .'54 and 65. the 
registrar had no right, where the land had 
been brought under the Art. i<> receive « 
transfer for registration executed by a |ier 
son other than the certificated owner, and 
that therefore the tiling of the transfer, prior 
to the lodgment of the executions, was in
effective. and that therefore the registrar's 
view was correct. In re Rivers. 13 Occ. N. 
118, 1 Terr. L. It 164.

REAL PROPERTY LIMITATIOM 
ACT.

Hr.- limitation ok Actions- Moutoaol

REAL REPRESENTATIVE
See Devolution of Estates Act.

REASONABLE AND PROBABLE 
CAUSE.

Sec Malicious Prosecution.

RECEIPT.
See Inhubance.

RECEIVER
Action by Annuitant for *"•“*" 
tocrfoncrcl of Z.orul hv flo«" tW 
,—1/orçr.l-^ol/crHo., of
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tie life annuitj. st ipulated for in

a donation inter vivos to hi* son. tbe donor ! 
bas a right, on tbe abandonment of the land 
In the defendant, after the action has been 
commenced ami during the long vacation, to 
obtain the ap|»ointmeut of a receiver to lake 
care of the property, get in the harvest, and 
receive the rents. Art. 1823 is not I imita
tor. Uainse v. Pilote, y. R. 27 8. C. 71.

Equitable Execution -Interest of debtor 
under will—Restraint on anticipation—Ar
rears of income^—Contingent interest— De- 
lieudence on will of another—Creditors' 
rights. Adams v. Cox, 4 U. W. R. If».

Equitable Execution ■ Claim against 
I Kuril Voluntary Payment.)— Held, re rein
ing tin* decision of Meredith, C.J.. 11* P. R. 
227. 20 Occ. N. 380, that payment of the 
money in question In this case was to be 
made by the Crown to the judgment debtor j 
purely out of bounty, and was not enforce
able by any Court, and was not to be made 
in pursuance of any contract: and . here fore 
the money could not l>e readied by the judg
ment creditor by means of a receiving order. 
Willcoek v. Terrell, 3 Ex. I). 323, distin
guished. Stewart \. Jones, 21 Occ. X. 141,
I O. L. It. 34.

Equitable Execution — Judgment for 
Alimony—-Creditor”—Pension.)—The plain
tiff, the wife of a retired member of the To
ronto police force, and entitled to interim 
aliiuom under an order theretofore made, ap
plied in In- appointed receiver of moneys to 
which the defendant, her husband, would be
come entitled as a pension, under the rules of 
the Police Benefit Fund I a friendly society . 
incorporated under R. S. O. 1897 c. 211). on 
application by him before the Benefit Fund 
committee, which application, however, he 
had not yet made :—Held, that the plaintiff 
wns not entitled to succeed, for, whereas ar- j 
rears of petisiou constitute a debt which may 
I» attached by garnishee proceedings, un
earned pension cannot he reached either 
by that procedure or by the appointment of a j 
receiver. Semble, that the plaintiff was »
“creditor* within the meaning of s. 12 of ' 
H. S. 0. c. 211 and on that ground also her i 
application must fail, Slemin v. Slemin. 24 j 
Oct. X. 37. 7 O. L. R. U7. 2 O. W. R. 1170.

Equitable Execution—Judieature Act. |
8. ii/*'. « •*. !l—Property to he Reached—Hook 
Debts—Share* in Foreign Company—Insur
ance Policy. I—1The provision in s. 58, s.-s.
9. of the Judicature Act R. S. O. 1897 c. j 
•>1. that n receiver may ne appointed in all 
cases in which it shall appear to be just 
or convenient that such order should bo made. 1 
was intended merely to expressly confer u]>on | 
all the Courts that jurisdiction which, under 
the designation of equitable execution, had, j 
ocf'ir.- the fusion of law and equity, been ; 
exercised by the Court of Chancery alone:— 
c,i i , n j|l<lK»n«‘nt creditor wns not en-

ii I u° °ave a receiver appointed to receive 
all debts due to the judgment debtor, to re
ceive and sell certain shares of stock in a 
loreign company said to be owned by the 
debtor, and to receive the interest of the 
JP”1®!’. 111 11 '•ertain policy of insurance on 
, llfe of another, assigned to the debtor.

and (’leghorn. 23 Occ. N. 288.
« 0. L R. 17ft. 2 I). W. R. 712.

Equitable Execution—Judicature Act 
1 niters—Rent*.| —.The Judicature Act,

38, 8.-8. 9. does not give jurisdiction to ap
point a receiver in cases where prior to that: 
Act no Court had such jurisdiction. And. 
in order to justify the making of an order 
for the appointment of u receiver at the 
instance of a judgment creditor, the circum
stances of thi- case must he such as would 
have enabled the Court of Chancery to make 
such an order before the Judicature Act. 
Where the plaintiffs were judgment creditors 
of the defendant, and were also the trustees 
entitled to receive the rents and other prop
erty in respect of which they asked that 
they should be appointed receivers, to which 
the defendant was beneficially entitled : —
Held, that there was no Impediment In the 
way of their receiving such rents and other 
property, and their motion for an order ap
pointing them receivers was unnecessary. 
*)'Donnell v. Faulkner, 21 Occ. N. 75. 1 O. L. 
It. 21.

Equitable Execution—Rents of mort
gaged lands. Imperial Hank of Canada v. 
Twyford ( X.W.T.). 1 W. L. R. 167.

Equitable Execution -Return of Nulla 
Hona. |—A receiver for the purpose of giv
ing a judgment creditor equitable relief will 
not be appointed until the judgment creditor 
has exhausted his legal (as distinguished from 
equitable i remedies. Davidge v. Kirby, 10 
B. C. R. 231.

Management of Hotel—Liability for 
loss—-Wilful default. Plisson v. Diemert (N. 
W. T.), 1 W. L. R. 8».

Sec Company—Liquor License Act Mm 
way—Vendor and Puhcitash,

RECEIVER-GIN ERAL.

See pioWN.

RECEIVING STOLEN GOODS.

See Cbimcnal Law.

RECOGNIZANCE.

See Appeal—Chimin a i Law—Mvnicipal 
Elections.

RECORD 01 iCQUITTAL.

Sec Malicioi 'rocedube.

RECORDER.

Sec Municipal Com" «ation-

RECOUNT.

See Parliamentary Elections.
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RECOVERY OF LAND.

Hir tiJU iulm.

RECTIFICATION.

.Set Account—Contract.

REDEMPTION.

to proceed ami of tin- time when and ; 
where be will prowd. The jmL'men 
pointing a referee, although it max 
chost- jugée as to the parties to tli.■ il(- 
cannot bind the latter hi I'avom ,,t 
feree. and until they have siguii.-d at 
tiou to avail themselves of it. such jud-i 
confers no rights on the refer.. and a., 
gallons on the parties to the action, 
taxation of the bill of the i-. lei 
Court, against the will anti in spile 
objections of the parties, has only the . 
of fixing the amount thereot and ii<m- n it 
dor the parties liable, (iermnu>, 1/
Q i: S .

Hce ASSESSMENT AND TAXES—MORTGAGE— 
1 Kl SIS AND 'A BVHTKES.

REFEREES AND REFERENCES.
Accounts Warrant to Pruned—Dismis

sal oI Hill. I—It is not u ground for dismissal 
of the lull in a suit that the plaintiff fails to 
take out a warrant to proceed in a reference 
in the suit to take accounts between the 
paities. ttn the failure of the plaintiff to 
take out the warrant the defendant is en
titled to do so. iJallagher v. City of Alon»- 
ton. 22 Ovc. X. It»'.». 2 X. It. Eq. Heps. 300.

Drainage Referee <>ffi< ial Referee —
R.............. Statuti ». | The Drainage llefere«
i* not an official referee, and an action can
not he referred to him for triai unless lie is 
agreed u|sin by the parties as a special re- 
fei e. 1’rovisiuiis of the Judicature. Arbi
trât ion. and Drainage Acts, discussed. De
cision of a Divisional Court. 22 Occ. X. 255, 
I O. L. H. 07, reversed. McClure v. Tuun- 
xhip of It rook i, ltrg<< v. Township of Brooke, 
23 Occ. X. 40. ;» O. !.. H. 50. 1 U. XV. It. 
274. 324. 835.

Jurisdiction of Master -Rémunérâtion 
and costs of trustee-pfhintiff- Debt due to 
estate— Set-off—Solicit oris lien. Thorne v. 
Persons, (1 O. \\'. R. 377.

Quebec Superior Court -Practice ax to 
.[ Ii’iointmi nt of Refem—Powers of—Rights 
of parties—Liability for < owfe.]—While a 
Judge can suo tnotu. in the cases provided for 
in art. 410. < '. I*. (’., refer a case to a re
feree. lie should, nevertheless, first afford the 
parties an opportunity to agree ti|ion u prai*- 
ticien. and he cannot name the person who is 
to act, in such manner, nt nil events, as to 
impose upon both parties, even though neither 
of them should desire them, the services of 
the person so named and the obligation of 
paying for such servîtes, and such judgment 
caimot Is* invoked by tin* person so named as 
im|M>sing itpon the parties to the suit the 
obligation of proceeding liefore him. or of 
paying for services by him performed, with
out any procee line being bj ' hem or either 
of them taken before him. merely because 
it has not lieen appealed from. Moreover the 
judgment mailing such reference and apimiut- 
inent is a judgment rendered in the interest 
of th<- parties, and it is for them to avail 
themselves of it : and. therefore, save in case 
of a cquies<-cure of the parties, such referee 
cannot net until served with the judgment 
and a requisition calling tifion him to be 
sworn, or in some equivalent manner required 
to act by one of the parties, nor nntil he has 
given notice to the parties of his intention

Referee's Fees When payable, j \ |. 
fens* having entered upon a reference is not 
entitled to payment of his fees from day •.> 
day as a condition of proceeding with the 
reference: — Semble, vher -!»-,i!il eirnnu 
stances shew a probability that the fee-, of a 
referee will not he paid, the Court will re
quire that his fees he secured to him liefore 
ordering the reference to be proceeded with. 
(latlagher V. City of Moncton. 21 Dvr. X, 
4X5. 2 X. H. Eq. Reps. 2»».

Report Confirmation No tin Tilin'i-
X on-appearance—Rules Sl.i, t!!H. 761'. j— 
Rules «V.M and 7UW. requ.rinu mai. - of tiling 
a Master's report ns n condition of it.* _l»‘- 
coming absolute, are governed by Huh' 573: 
and. therefore, notice of filing a Mas' X- 
report need not he served upon a defendant 
who Inis not entered an appearance in i!i<- 
ftetion ; and where there i* no defendant 
iipon whom notice of tiling need he sen"1', 
tin- report becomes absolute noon the 
nI ion of fourteen days from the filing. h>- 
ronto II» neral Truxts Corporal i 
21 O. . . X. 502, 2 O. L. II. 238

Report (tril> r Evident » In >•> Hein 
I Hi gibititg Intituling \oti »
—A motion to confirm the report <>l a r.i.i ■ 
on an application for the appointment of a
guardian, was refused where tie 1......j
reference was not attached to tie re|x»rt, am 
the evidence before the referee was in leu ! 
pencil and difficult to read, and was not i 
t it tiled in the matter, and it npi»eaivd '“,l1 
notice of the hearing before th referee was 
not given to the relatives. In n Timm .‘1 
Occ. X. 510, 2 X. R. Eq. Reps. 318.

Report on Sale Sale fur II i '
Bidders—Confirmation.] A ve|H>rt on j- 
though only a report that there was no 
for want of bidders, is a report that may 
appealed from, and requires eonliriuation. 
And an order made by a local Judyr iw* ■ 
out consent ) confirming such " ,|,lH,rl l,ur 
days after it was made, and granting 
closure in d«>fault of payment, was liel'l "t'1 
Robert v. Cany hell, 23 Ore. \ '• " 1
It. 381, 2 O. XV. It. 71*1, '•»:«», H71.

Scope of -Mortgage iction '’L'i|’
back to readjust accounts—Vlnmge m '""‘I1 j 
tat ion of interest—Juusdictiov "f M'ls|,r., 
fix a new day for redvmpti- "
Trnxlx Co. v. New York Security ' •’ u'
XV. It. «41.

Stay -Judgment on special ce*. 
Rule 8211—Terms of special case. 
Toronto v. Toronto It. IV. Co.. •>
415.

Appeal-- 
(Up $ 

0. XV. H
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Stay of Reference Pending Appeal

Huliny o< Ifaster in Ordinary—Appeal from 
I mm. | -A judgment directed ib** Master 

iu Ordinary to make partition of lands : 
ordered that the partie* should execute and 
,1,-iixer ail neceearv conveyances, to Is* settled 
by i In .Master, and should five pownewiou to 
ea< li other in accordance therewith : and 
dir-fted the Master to ascertain the plaintiff a 
damages for ouster, mesne profit*, and waste. 
TV defendants appealed from the judgment 
hi the Court of Appeal, and gave the security 
provided for by Unie 82*1:—Held, that the 
reference was stayed pending the ap|»eal. 
Construction and applivntion of Unie» S27 
and 821). The ruling of the Master that the 
r> ference was not stayed was a ruling U|*m a 
question of practice, and therefore came with
in ilie exception in s. 75 (2) of the Judica
ture Act, it. S. <). 18M7 c. 51 ; ami an appeal 
friait his ruling lay to a Judge iu Court. 
Monro \. Toronto ft. VV. Co., 25 Occ. X. 12.
u I.. It. 15, 1 <). W. It. 25, 818, 815. 2 O. 

W. It. 207.

Taxation of Bill -Him** of Referee- 
I'ronf of—Clianyi of Referee—l n of Déposi
tion» alrcudy Tak> a. | — Where n deputy- 
registrtir before whom n reference had been 
made to tax a solicitor's bill of cost* fell ill 
after the evidence and argument was all in. 
li ai More judgment had lieen given, and being 
ill for nearly u year and not able to attend to 
hi* duties, an application was made by the 
client to change the reference to one of the 
taxing officers at Toronto. The solicitor 
o|i|xmed the change :—Held, the matter slamld 
!»• referred to the deputy clerk of the Crown. 
ft. -olicitor, 8 o. W. B. 422. 10 O. L. B.

Yukon Court \ ullity — Boundaries of 
Mining l.oeution*. | — In an action in the 
Yukon Territory in which the <|uest ion in 
issue wa> as to the true boundsry between a 
creek and a bill claim, a reference to ascer
tain the Imnndai^’ was onleml on the applica
tion of the plaintiff ; the referee adopted a 
line run by u surveyor named (libboiis uuiler 
instructions from the Hold Commissioner 
(after the location of the plaintiff's claim) 
for tin* piir|*ise of establishing an official 
Isiuudary between the hill and creek claims, 
"hi-h cut off |hirt of th* plaintiff's claim. 
On motion to I he Court the report was c*ou- 
firm-d and judgment entered accordingly — 

pel W alkem, J.. that tb ■ 
(iibbons line was a nullity, and. as the Court 
Mow adopted it and based its judgment ujio i 
11 thaï judgment must be set aside. 2. TI e 
reference was a nullity, as It involved the 
determination of a mixed question of law 
•lWj fact. and was not a matter of M practice 
mid procedure." but of jurisdiction ; and it 
was tieyond the power of the Court to order
«•, feferent..... . by consent, l’er Irving. J.,
following William», v. Faulkner. S H. V. It. 
I-'», that the Yukon Court has no jsiwcr to 
make un order of reference, and. as the whole 
proceeding* liefore the referee were founded on 
« mistaken idea of the jurisdiction to refer, 
lue doctrine of extra cursum curia» did not 
*IW Htcrcnson v. Parks. 10 It. C. It. ,*tS7.

Yukon Law Order of Refermer—Jurisdic- 
Court to AlakeA—The power to make 

an order of reference in an net ion is a matter 
»f jurisdiction and not merely a question of 

procedure a .1 practice," within the mean
ing of ». 5 oi the Judicature Ordinance, N.

W. T., aud therefore the Yukon Court had 
u» power uuder (his section to make an order 
of reference. Milita ms v. Faulkner, Raymond 
v. Faulkner, 22 Occ. X. 40, 8 It. C. It. li)7.

Bee Mobtoaoe—1'aktitiun—Stay ok l’uo- 
CEBDIXOH Tat STB A \ u I'm BTEES.

REFERENDUM.

Bee Constitutional Law—Liquou Act of 
Oxtabio—Mandamus.

REFORMATION OF CONTRACT.

Bee Contbact — Pathxt fob Invention — 
Plea in xu.

REFORMATION OF DEED.

REFORMATION OF LEASE

I.AMiLomi ami Tenant.

REFORMATION OF MORTGAGE.

Bee Mobtuaoe.

REGISTRATION.

See BlLIS OF SALE AND CHATTEL MoRTUAC.ES 
CoPYBIUHT— ItEUISTRY I.AWS — SALE 

of (»<hiiis—Trauk Mark.

REGISTRY LAWS.
Amendment of Registered Plan

Pi lit ion lo I'mini y Court Judge—Jurisdiction 
of Jndyi of Another County—Local Courts 
l«-f Evidence on Petition—Affidavits M ril*

Qrdi t />'• ’ "siny /,'• ,, 1
pet if ion under s. 110 of the Reel u y Act, It. 
S. O. 1.S07 c. 158. for an ord amending a 
plan of land in a town by d Miig part of a 
sireet allowance, was present.,J to the Judge 
of the County Court of Peril n which county 
the land lay :—Held, that lie Judge of an
other County Court had pirisdictlon, njion 
the request of the Jud^<- of lie County Court 
of Perth, to hear and auiudicate upon the 
|M»tition. To hear such a letition is one of 
the judicial duties to be *erformed by the 
Judge of the County Court nuy case where 
application is made i" in istead to a 
■link,- Of I In High < Jourt . i he lias juris
diction by virtue of as. 18 and 18 <»f the Iiocnl
Courts Act, B. s. O. 1891 c. Although
the application to amend the plar is by peti- 
tion. and is therefore Interlocutory in form, 
the order to be made finally and com In i • t\
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sett h-s the rights of the parties concerned; 
and the evidence uj»«.n the application, if the 
fact# are in dispute, should, in the absence of 
agreement, la- given viva voce. The Judgi- 
properly refused to receive affidavits in answer 
to the oral testimony of witnesses given In
support of ill-- petition. :: i pon tin merit» 
the order of the Judge amending the plan 
was justified, the portion of the street in 
question never having been opened or used as 
a highway, and the lauds abutting on both 
sides being owned bv the petitioner. 4. No 
appeal lay to the Court of Appeal from a 
subsequent order of the Judge refusing to j 
open the proceedings and receive further evi- 
ienee. In re McDonald and Town of Lix- 
towcl, 24 Occ. X. 8, « O. !.. It. .160, 2 O. W. 
It. 10UU.

Certificate of Allowance of Petition 
nnder Partition Act Lien of Execution 
Creditor — Expiry of Writ — Notice — 
Ilona Fide Purchaser for I a lac - Priori- 
lies. J—At the date o# the tiling by the plain
tiff of a petition for partition the defendant 
company had in the hands of the sheriff a 
writ of execution against the lands of the de
fendant L., who was entitled to an undivided 
interest in the lands sought to be partitioned, 
and their lien by virtue thereof was still in 
existence at the date of the allowance of tin- 
pet it ion (to which they were made parties) 
and the registration of a certificate thereof, but 
their writ, not having been renewed, expired | 
before the date of a conveyance by the de
fendant L. to the defendant <»., a bona tide 
purchaser for value :—Held, that the* com
pany's lien was not preserved by the pro
ceedings taken before the conveyance to <i.. 
who was not, therefore, affected with notice 
of the lien. The company were bound to 
keep aiiv Mi-' Hen which they had at law, 
at least until there was some act or declara
tion of the Court recognizing their claim as 
an existing one against the lands. Maedoncll
V. Heat, 23 Occ. N. 382, 0 O. L. It. IK, 2 O.
W. It. 4M).

Easement — Artificial Waterway—Parol 
Ptrmiaaion — Vser — 8ubsequent L'nregis- 
tcred (Jrant — Notice — Prescription.] •— I 
In 1871 the defendants' predecessor in title, 
with the permission (not in writing) of plain
tiff's predecessor in title, laid pipes under 
the land of the latter for the purjR>se of con
veying water from a spring to the lands of 
the defendants. These pipes continued there 
and in use up to the time this action was 
brought in July, 1003. In 1878 the plain
tiff's predecessor in title, by un instrument I 
t: ider seal, purported to grant and convey I 
to i te deft ndant»' predecessor i he right to 
convey the water in pipes “ in such manner 
and under such circumstances as the same 
are now and at the time of the conveyance 
to the defendants in 1870 their predecessor I 
purported to grant to the defendants the same 
right. The plaintiff, who was n son of 
ins predecessor in title, In isst became the 
owner of the lands through which the pipes 
were laid, by virtue of a conveyance to him, : 
registered before the registration of the in
struments of 1878 and 1879. The plaintiff j 
knew of the existence of the pipes under ' 
ground, and the use that was being made of 1 
them. 11- believed that they coula not have 
been placed there without his father's per- i 
mission, but Le was not aware of the instru- i 
meats of 1878 and 1879 or their nature :— 
Held, that the plaintiff was entitled to rely 1

upon his conveyance, the registration of which 
without notice of the defendant' i r.-r-wt 
or claim rendered it void as against him- 
and there had not been a sufficieur lapse 
of time since to give the defendants a right 
under the statute or by prescription. 
rington v. Spring Creek Che> x< Mann ,, ,„y 
Co.. 24 Occ. N. 209, 7 O. L. It. 31!». u \\ 
R. 2U.

Foreign Company Owner of 1 ■ ,,,,,
Right to Registration. \ A company du,\ in
corporated n a foreign country, hav right, 
though not licensed to do business u, p.ritisti 
Columbia, to lie registered us the owners .,f 
lands acquired by them. Judgment of lia
ble, * l . 2 11, v. 8 1 
Vancouver Coal Mining and Land I :• It
C. R. 571.

Gift of Land — Prior Salt - \on-'"ni
tration — Notice — (lift Hardened • ’h 
Debts.]—A universal don.-,- of property cIi.m.- 
ed with the debts of the donor cannot evict 
the prior purchaser for value of on.- of tlv 
immovables comprised in the gift, in spite of 
the fact that the sab- has not be«-n regis
tered. while the gift has. for the donee lue 
succeeded to the obligation of warranty of 
his donor. 2. Article 2085, C. ('., i> m t :t;.- 
plicabh- to a donee of an immovable in such 
a manner that his knowledge of an unregis
tered right belonging to a third person cannot 
be set up against him, but it is otlienii<e 
when tin- burdens upon the gift equal the 
value of the thing given, for in that ca» 
the pretended gift is in fact a sale. •"». Th- 
mere knowledge of a purchaser f<*r value that 
the immovable which he has acquired was pre
viously sold by his grantor to a third ler-.in. 
whose title has not lieen registered, does imt 
constitute a fraud sufficient to effect the valid
ity of the duly registered title of stu h pur
chaser ; Mathieu, J., dies. Barh \. Bathe,

• 119.
Imperfect Registration \<dt<<

Subsequent Purchaser.]—Tie- defendant took 
a mortgage from M. J. M. and laid if 
registered in the office of the registrar of 
deeds at Sydney. M. J. M. subsequently con
veyed the same lands by deed to the plaintiff 
who had no actual notice- of tin- mortgage. 
The mortgage, a hough 
of the registrar, was not proved in word- 
an'-e with the provisions of 11. S N. s l!*1* 
e. 137, the attempted proof falling short »f 
tin- statutory requirements. The trial Judge 
held the registration to he inoperative, and 
the defendant appealed :—Held, dismissing the 
appeal, that the formalities prescribed by the 
statute are for the benefit of the public nm 
must be complied with. Hnl 
with, the registrar ought not to record the in
strument. Burchcll v. Iligclotr, 24 Occ N-

Land Rcgl.try Act. B C.
tares—Charge—No Description /•«"«
A company issued debentures whiyh created 
a charge upon all its property without de
scribing the property :—Held, that the 
ben tares were capable of registration 
the Land Registry Act. In re Land Itegi* J 
Art. 24 Occ. X. 259, 10 B. 0. H -t»"-

Land Rcel.try Act. B. 0. — r"!
Plan — VnrrcUtend "la n—Dw<">"..... .
/.and bv Rrfrnace ti, Plan — Bovmlan"
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„. take.)—The owner of a district lot re
gistered in 1885 a plan of it drawn to scale, 
but not shewing the subdivisions, and after- 
wards hud another plan made from a survey, 
which differed from the registered one ; from 
an inspection of the ground and the unre
gistered plan, one Kilby, who was unaware 
of 'h. registered plan, bought in 188b, lot 
It;, and registered bis deed, which did not 
refer to the plan. On the 11th July, 1888, 
the defendant bought from the same vendor 
lot In 1880 the plaintiff bought from 
Kilby lot It!, the deed shewing the purchase 
to be according to the registered plan, but 
In-fore purchase she inspected the property 
nud saw the fence which Kilby and the 
defendant considered the boundary between 
lots 15 and 10 according to the unregistered 
pluu. Lot Hi according to the registered plan 
uvrlupped lot 15 according to the unregis
tered plan :—Held, in au action for posses
sion by the owner of lot It}, that both tin- 
plaintiff anil defendant must be deemed to 
In- holders of their respective parcels accord
ing to the registered plan and to have régis 
ivrcd their conveyances in conformity wit It 
the Land Registry Act. 2. It is not open 
to a iternon who accepts and registers a 
conveyance of land according to a registered 
pluu to afterwards object, iu an action re
specting the title to tK* same laud, to tin- 
validity of that plan. Fowler . Henry 24 
Ucc. X. 158, 10 B. <J. 11. 212.

Land Registry Act, B. C. — Mortgage 
-House built partly on lot not included —- 

lliitbts of mortgagee — Purchaser for value 
-Notice Registered title. Canadian Itirk- 

br*k Investment and Saving* Co. v. Itydi r 
(B.C.), 2 W. L. It 158.

Land Titles Act ( M. W. T. » — Fees 
of registrar — Registration of injunction 
order after caveat. AY Saskatchewan Land 

-I Homestead Co. (N.W.T.), 2 W. !.. It.

Land Title. Act (H. W. T.>—Mot' 
RHKw — Priorities — Production of eertlfi- 

, «i11, "f title. A*, (ireenshiclds Co. (X.W 
T.) 2 W. L R. 421.

Land Titles Act I N. W. T. > — Trans 
uni. for value without notice of fraud of 
transferors — Injunction — Equities — 
Priority. Hooper v. Smith (N.W.T.), 2 W.
L R. 184.

New Brunswick Registry Act—Com- 
pctimi Purchaser*—I nregistered Deed—Sul- 

Registered Morigage — Notice — , 
Iri'iriticii. | A part of a lot of land was | 

| ,0 .the plaintiff by M. by d<*ed, which !
1 tb,! Plniutiff neglected to register. Subse- | 

quently M. mortgaged by registered convey- | 
I 'he remainder of the lot to S. The de

scription in the mortgage of the land followed ; 
ini' ciginul description of the whole lot, but I 
ei. ,ited tin- portion sold and convey «si by I 

the said" M. iu C. (the plaintiff.) Subse- 
■ quently M. sold and conveyed by registered !

•«I. or valuable consideration, the whole 
I nf ln” *° **** defendant, who had notice 

oi the mortgage, but not of Its contents. By 
•L»' k',"11/ s* nn unregistered convey- 

1 th u" fraudulent and void against 
I frn)?UbSw,ke,lt Pur,‘hnser for valuable eousid- 
I v "" w, «•onvcyance is previously re- 
I L,, 1 *v 8- ,$8 the registration of any
\ ,niln‘,nt under the Act shall constitute

notice of the iustruinent to all persons claim
ing any interest in the lands subsequent to 
such registration :—Held, that by the Act 
the registration of the mortgage constituted 
actual notice of its contents to the defendant, 
whose title therefor»- should be postponed to 
the plaintiff’s. Carroll v. Rogers. 21 Ucc. N. 
'Hi, 2 X. B. Eq. lteps. 151).

North-West Territories Land Titles
Act — Description — i ncertuinty - Ex
ceptions.]—A deed iu which the laud is de
scribed as a certain parcel of land " saving 
and reserving nevertheless thereout and there
from nn.v lots or blocks that may heretofore 
have been deeded to others," is, unless supple
ment vi by conclusive evidence of tin* full 
extent of tin* exceptions, too uncertain to 
justify the Registrar in acting on it on an 
application to bring llie land under the Land 
Titles Act, 1884. In re Lillis, 20 Ucc. X. 
190, 4 Terr. L. R. 200.

North-West Territories Land Titles
Act — Failin' Registration Julies — Dut g 
of Registrar — Estoppel.]—The registrar 
in issuing certificates of ownership is bound 
to take notice of instruments registered or 
filed, previously to the issu, of the patent, 
under the provisions of the Registration of 
Titles Ordinance, or the Territories Real Pro
perty Act. It was the intention of the Ter
ritories Real Property Act and the Land 
Titles Act, 1884, to recognize and continue, 
as creating vested interests, the proper effect 
of nil instruments registered or tiled under 
previous legislation iu that behalf. Where 
an agreement for the sale of laud by the 
Canadian Pacific Railway Company was re
gistered under the Registration of Titles Ord
inance, and subsequent instruments, purport
ing to be executed by the purchaser under the 
agreement, and persons claiming under him, 
were also registered or tiled under that Ordin
ance or the Territories Real Property Act ; 
the Registrar, on au application by the com
pany for a certificate of ownership upon a 
patent subsequently issued to the company, 
was directed to issue the certificate of owner
ship in ill-- company indorsed with memor
anda of tlie agreement and other instruments. 
Where, on a similar application a transfer 
was tiled under the Territories R-sal Property 
Act, purporting to be executed by I he pur
chaser under an agreement (recited, but not 
registered or filed ) for sale by the Canadian 
Pacific Railway Company, and, after the Re
gistrar's reference, a quit claim deed from the 
transferee to the company was produced, the 
Registrar was directed to issue a clear certifi
cate of ownership to the company. When*, 
on a similar application, it nppeuml that an 
agreement purporting to be executed by the 
purchaser ui der an agreement (recited, but 
not registered or tiled} for sale by the com
pany, was !•• gistered, and also other instru
ments purporting to be executed by persons 
claiming under the purchaser, the Judge, to 
whom the reference was made, was advised 
to cause notice to be given, to all persons 
appearing to Is* interested, of tin* time and 
place when the questions submitted by tin* 
Registrar would be investigated. If such 
parties tolled m appear, or having appeared 
failed to establish the existence of tin* agree
ment, the Registrar should lx* directed to 
Issue a clear certificate of ownership to the 
company. If the existence of the agreement 
was properly proved, the proof should be filed 
with the Registrar, and lie should be directed
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to issue a certificate of ownership to the , 
company, indorsed with memoranda shewing 
the interests apparently created by the agree
ment and other instruments. Title by rs- 
toppel discussed. Iii re Canadian Pacific R.
II . to.. 4 Terr. U II. 227.

Real Property Act i Man. i — Caecat- 
—Sac Title — Second Caecat—Trial.]—1. | 
The words "a caveat” in s. 127 of the Real i 
Property Act. It. 8. M. 15*02 <. 148. in j 
view of s.-s. (nit of s. 8 of the Interpretation ! 
Act, It. S. M. VJ02 c. 85». cannot be construed 1 
to mean " only one caveat." and if the caveat- , 
or. after filing his caveat and taking proceed- j 
ings under it for the trial of an issue, pend
ing such trial acquires a new title or estate 
in the land in question, lie may tile a new j 
caveat thereon without getting a Judge’s or
der for leave to do so. 2. The provisions of I 
s. 140 of the Act only apply to a second ! 
caveat "in relation to the same matter," that 
is, the same estate or interest on which the 
first caveat was based. Frost v. Driver, 10 
Mau. L. 11. 20!t. distinguished. j. When such 
a second caveat is prcqierly filed. the trial of 
the issue under the first caveat should be 
)K>st|>oncd to enable proceedings to be taken 
upon such new caveat, so that the trial of the 
issues under both caveats may take place 
at the same time. and. If convenient, the 
issues might be consolidated. Alhnray v. 
Kural Municipality of St. Andrews. 1," Man. 
L. It. 188, 1 W. L. It. 407.

Real Property Act i N. W. T. ) —
Jiortgagt Omission of Registrar to Enter 
Memorial of — Subsequent Mortgayci—Pay
ment of Prior Mortmain — Subrogation — 
Lactic*—Assurance Fund Cost* — Uis- ! 
tribut ion.]—On the 20tb September. IMS»!», 
one <i. applied to the plaintiff for a loan of 
$■>00. and executed a mortgage to him of 
the lands in question, of which he was the 
owner. The plaintiff’s advocates made search 
in the Land Titles office on the 14th October, 
and. ascertaining that the only incumbrance 
on the register was a mortgage to one V.. 
registered the plaintiff’s mortgage and a dis 
charge of the other, which had been obtained 
on their undertaking to pay the amount due. 
ami the registrar indorsed memorials accord
ingly mi the certificate of title, on receipt 
of which certificate the plaintiffs advocates 
paid the amount due to l\, and advanced the 
balance to O. No other memorial appeared 
on the certificate at the time of the advance, 
nor were tin* plaintiff's advocates aware of 
any other incumbrances, but there Imd in 
fact been filed with the registrar a mortgage 
from <i. to the defendant It. for $2,00(1. 
which had been entered in tin* day book only. 
Subsequently on an application under the 
Territories Real Property Act, on behalf of 
the defendant It., by way of a summons to the 
registrar and tin* plaintiff to shew cause, 
il was held fhat the $2,000 mortgage to It. 
Imd been registered within tin* meaning of 
tin* Act at the time of filing, and had prior
ity over the plaintiff's mortgage, and an order 
was made to amend the memorials on the 
certificate accordingly. Then, default having 
been made by (1. in pay men I of the mort
gage to the defendant It., the lands were 
offered for sale, ainl a foreclosure order ob
tained "I. lie- 15th September, 1900, notice 
of application therefor having been duly served 
on tin* plaintiff :—Held, that the plaintiff 
was entitled as against the defendant It. to be 
subrogated to the rights of P. in respect of

the mortgage held by him and paid b.v the 
plaintiff, and to a tin 
lands in question for the amount thereof with 
interest ; so beid against lie <*.*mention of 
the defendants that the question of ih,* plain
tiff's priority was res judicata either |,y ,|, 
amending order or the fore. |, ,mv 
Drown v. McLean, IS t ». U. aIHj \|„ n 
v. Morrison 11» O. R. (it 15», follow,-I. Liclu-s 
discussed. Held, also, that the indorsement 
on the certificate of title of the plninn ts 
mortgage was equivalent to :i eertifieaie that 
there were no prior Incumbrances alîmiu; 
the land other than those apitenring <>n the 
certificate, and that the plaintiff w is emit;,ai 
to be paid out of th** assurance fund the 
balance of his claim, with interest, under s. 
108 of the Territories Rent Pr*.p,*ri; \. 
it is unnecessary for the plaintif), m unl.*i 
to recover against the assurance fund, tu eh* « 
that la* has been deprived of any land „r 
any interest therein by the mist a hi „r omis
sion of the registrar, it beiim stiHiri,*ni if
loss or damage is shewn. Nor is ii .....
sary for the plaintiff to shew that lie has 
been barred from all other remedies Infor,* 
proceeding under s. lo ; it is enough llml his 
principal remedy has been haired. S-vi.uu 
108 discussed. And held, in a subsequent 
judgment as to costs, that the plaintiff uud 
the registrar were both entitled to tux ns 
against the defendant It. tin* costs of t - 
issue as to the right of subrogation, ami 
the plaintiff against the registrar tin* oiler 
costs of tlie action. Morn* \. Bentley, ‘J 
Terr. L. R. 253.

Registrar’s Certificate s 
Hoir Registered.] Erroneous conclusions 
which the registrar, in his •*,*rtilicate. ex- 
presees with regard to registered documents, 
cannot prejudice those whose rights are regu
larly registered. 2. A substitution is suffi
ciently registered by the registration of the 
wills which have created it, of the declara
tion of the death ol the 
immovables transmitted by tin* wills. M* 
le tier v. Michaud, Q. R. 2U 8. (’. 413.

Registry Act ( Ont. i - Hcgisbrnl Bln*
—Sale of Lots According to lluildiic 
Projection on Adjoining Lot 1‘nsiesmii - 
Title — Mort gag* — Construction - xhurt 
Form* Act—lleneral ll’orde.]—After building 
a house on certain land, the owner thereof 
had a plan prepared and registered in June. 
1872, covering, amongst other lands, those 
subsequently known ns lois 3 and 4. The 
boundary line between these two lots was 
so run that, while the main pan of the house 
stood ll|K»n lot 3. a small jmrtion extend*! 
over part of lot 4. According to this plan 
subsequent sales were made. In 1872 loi •» 
was conveyed to one person aa,l lot 4 t# 
another person—all parties acting ii|x>n the 
assumption that the house was wholly upon 
lot 3, the deeds describing the lands a* 
lots 8 and 4 according to the registered P,IlIi* 
and these descriptions being curried down 
through all subaeqm > inveyances and wort- 
gages of the respeci properties. The own
ership and («ossession of the two properti^ 
remained distinct until 1883, and from tla 
time until 1800 both were owned and poeaw 
ed by one person, subject to mortgages. I * 
IH-rson in 185*2 mortgaged lot 3 to the o 
fendant, who in Ihîh; foreclosed and obtain » 
possession. In 185».’$ the sam- 
gag,si lot 4 to one M.. and through 
proceedings and a subsequent mortgage
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liimselt the plaintiff claimed title. The legal 
eaiate# in both properties bad throughout 
Im'i u iu different mortgagees, The action was 
in enforce by foreclosure the plaintiff's mort - 
y:,-,' u|M)U Jot 4. and the defence was iu 
i,>ji. i ol the part covered by the defendant's 
|,urse : Held, that the defendant had acquir
ed no title by imsst-ssion to the strip of laud 
in dispute; and that the provisions of the 
Kegistrj Act precluded hi n from setting up 
till-* to any part of lot 4 as laid down upon 
lie registered plan. Semble, that, but foi
lin' provisions of the Registry Act, tin* strip 
might have passed to the defendant by the 
mortgage to him of lot 3 in 1NW2, which was 
made pursuant to the Short Forms Act, un
der the “ general words " implied in such 
mortgages. McNish v. Muuro, 25 C. V. LM.«U, 
Hill v. Hroadbent, 25 A. R. 151», and Win
field v. Fowlie, 14 <). It. 102. considered. 
/'/ti8( r v. Matrhmor, 25 Occ. .V 17, S (). L. 
It. lil.'i. 4 O. W. R. 2U0.

Renewal of Registration U t of Sale
Imyularitiis Hypothec,] \ notice of 

renewal of the registration <>f an act of 
sal which does not give the date of the ori
ginal registration, which gives the wrong 
number of such registration as well as of the 
register and tin* volume, and which confuses 
thr names of tin* vendor and tin* purchaser, 
giving that of the vendor for the purchaser 
and vice versa, is informal and irregular and 
ih not sufficient to preserve tin* hyimthec 
created lo the sale. <Hard v. Larlianei, 4). 
11 21 S. V. 1U3.

Territories Real Property Act -i n-
reyittrnd Transfer — Ex-cation - Priority

Cloud ou Title Sheriff - Partie« — 
'■"'■•.I The Territories Real Property Act 
lia> not altered the law that a writ of 
execution binds only the beneficial inter at of 
tin* execution debtor; mid therefore a trans
féré.* ( whose transfer is unregistered) from 
tin* ("ttiticated owner is entitled to have an 
execution, tiled subsequently to the making 
of tie* unregistered transfer, declared to lie a 
cloud upon his title; so likewise is entitled 
a |iersim who, though In- Ims received no 
H<,iual transfer, is entitled to one unde.r an 
enforceable agreement. To such uu action 
Hu* sheriff, against whom an injunction Is 
nk■(Î to restrain procm-dings upon the oxe- 
,lll!'"‘* ls « proper party. Where in such an 
net ion i In' sheriff joined in, aud set up. the 
sium* defences as the execution creditor, he. as 
well as the execution creditor, was ordered to 
l;av i'"1 '""la. Wilkie v. Jellett. 2 Terr. L. It. 

•i " !•' Oct. ,\. 315. Affirmed 2ti S. ('. it. 
-v-. hi Occ, X. 200.

REJOINDER.
Sue Pleading.

RELATOR.
See Mvnicipal Flections.

RELEASE.
Vlaim for Damages — Absolute release 
nest notion to subject matter of discussion

—Fraud — Equitable relief—Failure to noti- 
fy solicitor. //# gg v. Toronto It. IV. Vo., 
ti O. W. R. 23$#.

Master and Servant — Injury to Ser
rant am/ Consequent Death—Action under 
Lord ('aw y hell’s Act Status of Supposed 
Widow —Evidence of Marriage —■ Kin lit of 
Action as Administratrix — Letters Issued 
Pendente Lite — Release of Claim — Impro- 
eidence — Invalidity — Retention of Money 
Paid to Obtain Release — liar — Payment 
into Court—Assessment of Damages—Mother 
of Deer used — Seic Trial. J—Appeal by de
fendants and cross-appui!? by plaintiff from 
judgment of a I>ivisional Court (X O. L. 
R. 4ht », 3 O. W. It. I #211. reversing judgment 
of ldington. .1. 17 O. !.. R. 747. 3 O. W. R. 
510). and directing a new trial as to the 
plaintiff's right us widow and administratrix 
to recover damages for the death of John 
Doyle, a workman iu the employment of de
fendants, who was caught in the machinery 
of the workshop while at work painting, ami 
died from injuries received. The < 'nurt below 
held that a release given by the plaintiff 
should not be held binding on her, and the 
defendants' appeal was mainly against that 
part of the decision, and as to whether the ac
tion was maintainable, tin- money paid to 
plaintiff not having been returned :—Held, 
that the evidence fully sustained the findings 
of the jury as to the cause of the accident 
and the defendants' negligence. On the cross- 
appeal. tin* judgment of the Divisional 
Court holding that the plaintiff was not en- 

i titled to recover any damages on liehalf of 
tin- mother of tin* deceased was held right. 
Held, the conclusion unanimously arrived at 
by the Judges of the Divisional Court that 
the release was procured under circumstances 
that rendered it invalid as a bar to plain
tiff's claim should stand. It was said 
that the plaintiff, while repudiating the re
lease. had not restored or offered to restore 
the money paid to or for her ns the con
sideration for her executing it. And it was 
argued that on that account the plaintiff was 
not in a position to attack the transaction. 
Hewson v. Macdonald, 32 C. V. 4»»7. relied 
on. iHeld. the circumstances wore entirely 
different, and the bringing of an action is in 
itself a declaration of intention to disaffirm 
and rescind. Vp to that time the plaintiff 
may keep open the question whether he or she 
will affirm or disaffirm the transaction, sub- 
j(*ct of course to being held lamnd by delay 
if iu the meantime third parties have acquired 
interests dependent on the transaction, or 
ilie |M>sitioti of the defendant has been altered 
to his prejudice. See Clough v. Ixmdon and 
North-Western R. W. Co., L. R. 7 Ex. 20. 
. . . It was. therefore, a question of
fact whether the party defrauded had after 

; discovery of the fraud elected not to avoid 
; the transaction ; and, unless the other party 
! could shew that either by unequivocal acts 

or express words there had been an election 
not to avoid the transaction, the question 
of its invalidity was open for trial. Neither 
ns a matter of pleading nor of substance was 
she treated as debarred, by reason of not 
having restored or offered to restore tin* 
money, front impeaching the transaction. And 
there has been no finding that sin* elected 
not to disaffirm it. The release having been 
declared invalid, for satisfactory reasons, site 
ought not now to In* deprived of tin* benefit 
of that finding merely because before action 
she had not returned or offered to return the



1427 REPLEVIN, 1428
money. But it Lae not been found that an

plaintiff, in which case there would be no 
obligation to rent ore money paid in pursuance 
of it. Held, the plaintiff, having been n 
Moved by the LMvieional Court as resjiects 
the release, should have been required to re
turn or otherwise make good the money paid 
to or on her account. If the judgment in 
her favour had remained, it would have been

{■roller to reduce it by the amount so paid, 
tut, as the judgment for damage* no longer 

stands, she should now be allowed to bring 
the amount into Court ready to lie paid to 
the defendants in the event of her failing 
to obtain a verdict for damages on the trial 
directed by the Divisional Court. Any amend 
merits to the pleadings necessary to set forth 
the plaintiff's willingness to make good the 
money paid by the defendants should be 
made. Subject to these directions, the ap
peal was dismissed with --osts. The cross
appeal also dismissed with costs. Doyle v. 
Diamond Flint IJlasi Co., U O. W. R. 207, 10 
O. L. R. 507.

Pledge of Bonds Agreement for release 
—Judgment — Satisfaction — Terms. Toron
to Ornerai Truntn Corporation v. Central 
Ontario R. W. Co., 5 O. W. R. 544.

Sec Bills or Exchange and Prom i snort 
Note» Crown — Down—Execution
---F.XEVl TOKN and Adminihtratorn---
Master and Servant — Insurance — 
Mortgage- Principal and Agent — 
Principal and Surety—Ship -Stay of
PROCEEDINGS — STREET ItAILWATH —

RELIGIOUS COMMUNITY.

See Schools.

RELIGIOUS ORDER.

Eepnlsion ot Member — Insanity — 
False imprisonment - -Compensation for ser
vice — Findings of Jury. Arekrr v. Society 
of Sacred Heart of Jena, 2 O. W. R. R47.

RENT.

See LANDLORD AND TENANT.

RENTS AND PROFITS.

See Title to Land.

REPLEVIN.

Affidavit — Rond — Uinnomcr — .Sure
ties — Juntifieation — Sammons.]—An Appli
cation to set aside a writ of replevin on the 
following grounds : (a) the affidavit upon 
which the writ Issued was sworn before the

issue of the writ of summons in «h.- .ictiou ; 
tb) the replevin bond was executed hefun- the 
issue of the writ of summon*, (v) ih.r* 
was a misnomer of the defendant iu the nth- 
davit, writ, and other proceeding' . and id) 
there was but one surety in the replevin 
(Kind ; was dismissed. Such an application 
was properly made by summon * under It. 
458 of the Judicature Ordinance (C. <>. lNtts 

j c. 211. An affidavit of justification ou n 
replevin bond is not necessary. Many 
Dune (No. 1). 4 Terr. L. It. 1st;.

Affidavit tor — Inaufflcienry „/ />,,
! lion to the Form.I—The ioaufficieucy or irre-

fHilarity of au affidavit preliminary to the 
ssue of a writ of snlsle-revendication, d.*-* 

not constitute such an irregularity as will 
enable the service upon the defendant to la- 
set aside, and 1st the basis of an exception 
to the form. Albert v. Gravel, 7 (J. P. It. 12.

Christian Name of Defendant lui-
j tin In — /fond — Mumber of 8a retie n.\ \
. writ of replevin, in which the defendant is 
j described by the initial letter only of his 
! Christian name, is bad, and will hi* set aside 
i upon application to a Judge in ('IuiuiIhts. 

The writ will be likewise s*-t aside where 
the replevin bond has been executed by one 

' surety only. Semble, that n replevin bond 
j that does not follow the form prescribed by 
! the statute is had. Hubburd v. Young. Ill

X. II. Reps. <141.

Delivery of Goods to Husband of
Plaintiff - Third Tarty <iaranti>. | - In 
an action brought by a married woman, separ
ate ns to property, for revendication of imw 
aides, the defendant may. by way of dilatory 
exception, demand that the husband of tls- 
plaintiff be brought in en garantie, he having, 
as alleged, received such movables before the 
institution of the action. HotU v. Rochon, 
U V. P. R. 3H1.

Distress for Rent under an Illegal
Lease - In pari delicto, 6r. | Kepltvii. 
will lie to recover goods distrained for rent 
in arrear under an illegal lease. The maxin. 
In pari delicto potior eat conditio possidentis, 
is applicable only when the possession result* 
from the act of the parties, and not when it 
results from some incident attached to a legal 
instrument : per Tuck, C.J.. Barker and Mc
Leod, JJ. (Hanington and VanWnrt. JJ-. 
dissenting). Per Hanington. J. An illegal 
contrat1 is valid as between the partie* there
to for all purposes that can lie accomplished 
without the aid of the Court : therefore that 
person must fail who is first compelled to 
i«et a Court in motion in order t-- obtain 
such aid. Per Van Wart. J. Hie Court 
ought not to assist any of the partus to an 
illegal transaction : therefore, in the above 
case, the parties should be restored to the 
Iiosition in which the writ of replevin found 
them ; that is, an order should be mode to 
restore the g<iods replevied to him our or 
whose possession they were taken hi tb- pro
cess of the Court. Gallagher v. U'i/urrn, 
35 N. B. Reps. 108.

Good, in On.tody of Low
lor r—n-UfliO ot Aur.tm-nt I""**- 
tion. 1—A writ of replevin brought to try tne 
legality of an assessment for taxes, end tn 
execution Issued thereon, both of vliicli were 
alleged to Is- void for want of jurisdiction.
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will not be set aside on ft summary applica
tion „u the ground that ut the time the goods 
were replevied they we-.e in the custody of 
the law unies* the proof to satisfactory that 
„I1 the condition* necessary to give jurisdic
tion have been fulfilled. Mavmonagle v. 
i u mpMl, JO N. B. Heps. «25.

Land Sccip — Dominion Danila Act —
Aaaignmtint — Contract — Illegality.] — 

Voder an order of the Governor iu coun
cil, prohibiting the Commissioner from re
cognising or accepting assignments of land 
st rips and fp'ui delivering them to assignees, 
made pursuant to s.-s. (f) of s. UO of the 
Ikmiimon Umds Act, R. S. C. c. 54, us re- 
enacted by «12 & «3 X . c. Ill, s. 1, the de
fendant betaine entitled to scrip for land to 
be located by her. She soid the right to the 
scrip to the plaintiff, and gave him an order 
on the Commissioner for it. After delivery 
by the latter to the plaintiff, the defendant, 
knowing that the scrip was in the plaintiff's 
IHissession, deliberately assigned it to hint 
for valuable consideration. She afterwards 
took the scrip from the plaintiff and refused 
tu return it : Held, that the contract of 
sal-- of the scrip was valid, and that the 
plaintiff was entitled to recover possession 
of it in un action of replevin. Wright \. 
Battlcy. là Man. L. R. 322, 1 W. L. R. M3.

Order for Sale of Good* Replevied—
R < 1097, 1098.1- Plaintiff had paid into 
Court $2,000 to obtain an order of replevin 
of some homes. lie was further paying $5
m day for their keep. No trial could be
had for considerable time. He therefore ap
plied for order for sale of the horses under 
Buies 1007 and 1006 Held, there is nb 
power under those rules or otherwise to 
grant such an order. Innea v. Uutoheon, 5 
0. W. It. 367, » O. L. It. 392.

Pleading — Procedure — Evidence — 
Judgment tiecundum Allegata et Probata 
— Ultra Pctita — Swrpmc.] — In an action 
for revendication of books, documents, and 
records retained by a lire insurance agent 
after his dismissal, and for damages in de
fault of delivery thereof, several policy 
copy books, which could not be found at 
thi- time of the seizure, were delivered 
up iu a mutilated condition by the de
fendant during the pendency of the action, 
th' defendant lieing unaware of such muti
lation. 8omq time afterwards the answers 
to the defendant's pleas were filial and con
tained no reference to the mutilated and in
complete condition in which these nooks were 
returned. At the trial the plaintiffs were 
allowed to give evidence ns to the cost of 
replacing these books in proper condition, al
though the defendant objected to the adduc
tion of such proof, and the trial Judge assessed 
damages in this respect at $2U0 and $2,000, 
m respect of certain mutilated plans, at the 
Mine time declaring the revendication valid, 
etc. On appeal by the plaintiffs from the 
judgment of the Court of King's Bench, re
versing the judgment at the trial in regard to 
t/ie pecuniary condemnation :—Held, affirming 
the judgment appealed from, that, as the 
defendant had been surprised, in so far as the 
issues affecting the policy copy books were 
«•Deemed (art. 110 C. P. Q.). he was en- 
iMed to relief as to the item of $200 for 
danuiii* In respect thereof, as the matter 

Pleaded. With regard to the item 
oi gz,uuo ilamages. however, as the defendant

i could not have been taken by surprise, he 
; himself having mutilated the plans, the Su- 
! preme Court of Canada reversed the jmlg- 
j ment appealed from and restored the judg- 
! ment at the trial as to that item of the 

damages assessed. Soricich Union Fire lux. 
Co. v. Kavanagh, 25 ()cc. N. 08, 3U S. C. 
It. 7.

Saisie-revendication — 1ffidarit—Irre- 
julaiitit*—Procedure.\— It is not by an ex- 

j ception to the form, hut by a petition in 
contestation, that the defendant to a saisie- 
levendication must make complaint of irregu- 

j iaritiea in the affidavit upon whi< h the saisie- 
revendication was issued. 1 Ibert v. Gravel, 
tj. R. 22 S. C. 478.

Saisie-revendication —Tith Ilia Judi
cata—Petition—Winding-up Acf.l— Where a 
in-rson has petitioned in proceedings under 
the Winding-up Act to he put in iHissession 
of certain articles of which he alleges that 
lie is owner, and judgment has been given 
granting the prayer of his petition as to cer
tain of such articles, without adjudicating 
as to the others, he may subsequently replevy 
the other articles, although they have been 
sold by the liquidator to a third person: and 
such third person cannot plead that the judg
ment upon the petition is res judicata against 
the claimant. 2. A saisie-revendication may 
he taken against the party in possession of 
the thing, even if he detains it by virtue of 
an uncertain, temporary, and conditional 
title. United Shoe Machinery Co. of Canada 
v. Flibotte, fi Q. P. R. 333.

Seizure -Abtence of Inventory.']—The 
seizure of a lot- of merchandise certain and 
ascertained and identified by the person seiz
ing. is regular, and he whose goods are seized 
cannot complain of the want of a detailed 
inventory either in the affidavit for saisie- 
revendication. or in the procès-verbal of the 
bailiff, llelfenberg v. Schwartz, 7 Q. P. R. 8.

Sec Costs—Fixtures — Gikt—Husband 
and Wife—Injunction — Lis Pendens— 
Sale of Goons—Writ of Summons.

REPLICATION

See Pleading.

REPLY

See Pleading.

REPORT.

See Reference and Retort.

RESCISSION.

See Contract—Rale ok Goods—Vendor and 
Purchaser.
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RESCISSION OF CONTRACT.

Hit CON TRACI - VENDOR AM) PURCHASER
Writ of Svmmonh.

RESERVE FUND.

Sec Company.

RESIDENCE.

Nee Arrest—('ostr—Domicil—Mecuaricr* 
Liens—Municipal Corporation h—PAR
LIAMENTARY IU.KCTI0.N8 — PARTNERSHIP 

. —IU.EA ui nu—Schools.

RESISTING DISTRESS.

See (Criminal Law.

RES JUDICATA.

Action for Penalty-—I'rerioun Action—I 
Distinct ('outranniions ,of Name It 11-lair— 
I lira Vire$—Judgment I lira 1‘etita.]—The 
plnintiffs had *ued the defendant for a pen
alty of for having sold goods in Novem
ber. 1000. without having taken out a license, 
contrary to a by-law of the municipality. 
This action was dismissed upon the ground 
that the by-law in question was ultra vires. 
Afterwards, the defendant having in the 
month of April following sold g«ssls by retail 
in the municipality, tl » plaintiffs sued him 
again claiming a like penalty of $20. under 
the same by-law :—Held, that the new action 
of the plaintiffs should be dismissed upon 
the plea of res judicata in spite of the fact 
that distinct contraventions of the by-law 
were in question in the two suits. 2. That 
the fact tfiat the first judgment had gone 
Is-yond the pleadings in declaring the by-law 
void without any pleading to that effect, 
could not deprive this first judgment, which 
had not Is-en attacked by petition of the 
authority of res judicata. Village of Dorral 
v. I.egault, Q. R. 21 8. ('. 107.

Action to Set aside Assignment of 
Chose in Action -Previous garnishment 
proceeding in Hivisiou Court—Establishment 
of validity of assignment—Parties—Fa I e 
evidence—Fraud—Costs. Johnston v. Bark- 
leg. 4 O W. It. 4M. tl O. W. It. Ml), ltl (). 
L. It. 724.

Breach of Contract Identitp of Bar- 
ties and Cause* of 1 it ion—Dispositif and 
Motifx of Judgment Vovation.] To Rfl b< 
lion for breach of contract, in which dam
ages were claimed for the entire unexpired 
term of the contraut, the defendant pleaded 
that he had made a judicial abandonment, 
and the Court of Appeal, affirming the deci
sion of the Court of Review, dismissed the 
RCtioa. in a second action, by the Mine

I plaintiff against the same defendant, for 
dnmnges for the same breach of von tract 
for a portion of the iieriod coveted h> uul 
first action :—Held, that there was Yh,.*,. 
jugée. 2. lu a question of chose jugée, tin 
dispositif only of the first judgment can in- 
la ken into account. The motifs of the judg
ment van he considered only for the purpose 
of explaining obscurity or ambiguity m Hu- 
dispositif. And, even if the motifs «ould In- 
looked ut in the present case, the plaintiff 
would have no action. Iieeniise tin- nmrK 
in the first action, bebl that there had Ih-i-ii 
novation of theHebt, and it was not alleged <-i 

! proved that a second novation had t;,k>-n 
place. Canadian Breireries Limit-d \ |,
lard, <j. R. 24 8. U 616.

Division Court Action -Settlement I»-
fore trial—«No har to subsequent action. 
Williams v. Cook, 1 O. W. It. 133.

Opinion of Court on Case Stated by
Government. I--The opinion given to tin- 
government by the Court of Appeal upon a 
question referred to the Court under til V. 
c. 11. is an opinion only, a ltd cannot make 
a point passed upon res judicata ; and is not 
even a compromise, a transaction, nor an 
arbitration, inasmuch as the question referred 
to the Court of Appeal is not by the con
sent of the parties, put upon tin- sole initia
tive of the government, (lalindez v. Tht 
King. Q. R. 20 8. C. 171.

Nee Account—Appeal Assessment and 
Taxer—Champerty and Maintknancv 
Fraudulent Conveyance -Landlord and 

I Tenant—Master and Sériant Public 
Morals — Partition Principal and

RESOLUTIONS.

Nee Municipal Corporations.

RESTRAINT OF RELIGIOUS 
LIBERTY

Hep Will.

RESTRAINT OF TRADE.

Sec Trade Union.

RESTRAINT ON ALIENATION

Nee Substitution—Will.

RESTRAINT UPON ANTICIPATION

Sec RemvoL
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RESULTING TRUST.

Kee TBlitT» akd Tlt»nu.

RElAlNER.

Mt tiOLlClTUiL

retrait successoral.

Km t'ilAimcml i>» Mai.ntesa.mx.

RETURN.

Su l'ABLlAMKM'VKV KLkX'TlüN H--- WlUT UE
tjl'UHUSU.

returning officer

tkt Municipal Election*.

REVENDICATION

Sve WilT or Revendication.

REVENUE.

Amount Payable by Half-Sister of 
Testator. | -The words ‘‘sister of the de- 
.««.<!" in s.-s. 4 of s. 2 of the Succession 

Duty Act Amendment Act of 1899. Include n 
half-sister. In re Oliver, 21 Ore. N. 364, 45T». 
8 It. V. K. VI.

Bank Shares - Mobilia Nti/uniitur Per- 
*o/Kiin,| —The appellant, n* collector of pro
vincial revenue, sued tho restsindent ns exe- 
cutor of tin- last will of Allan Oilmour, claim
ing that, although the deceased had died 
'lumiciled m the Province of Ontario, the 
l*rovin« .• of Quebec was entitled to succes- 
'ion duties upon 626 share* of the stock of 
ill Merchants Bank of Canada and 4.27Ô 
•d the Canadian Hank of Commerce, which 
««•in' registered at the offices of the respective 
bank* in .Montreal,—and also upon n certain 
loan made to a person domiciled in Quebec :— 
Held, that tin- succession devolved in Ontario 
mill thus movable property, although locally 
situated in Quebec at the time of the death 
of the testator, was constructively situated in 
thiiario according to the rule "tnobilla se- 
iiuumur personam.” and therefore the Pro- 
vi.iee of Quebec was not entitled to any suc- 
«-ession duties thereon. Lnmbe v. Manuel, 
-1 Ore. N. Q. H. 18 8. C. 184.

Cannera -Tackle furnished fishermen. I 
•—Where canner* furnish fishermen with fish- 
ins apparatus, but there is no agreement 
binding the fishermen to sell their catch to 
the dinners, the latter arc not liable for the 
revenue tax In respect of such fishermen.

Cuini>biil \. fuited Canneries, 21 Oce. N. 
436, 8 11. V. It. 113.

Customs Act -Inlnu tioit—Smuityliwj— 
Precenlirv OjU* r—Snlury-—Shan of f'oa- 
dimnaUuA Alum y.\—The suppliant had been 
eiuimweied in act as a preventive officer of 
customs by the chief inspector of the depart
ment of customs. The appointment was oral, 
but a shorthand writers note of what took 
place between the chief inspector and the 
suppliant at the time of the letter's appoint
ment shewed the following stipulation to have 
been made and agreed to »s regards the sup
pliant's remuneration: “Your remuneration 
will be the usual share allotted to seizing 
officers; ami, if you huv • informers, an award 
to your informers, am| you must depend 
wholly upou these seizures.” Certain regu
lations in torce at the time provided that in 
rase of condemnation ami sale of good* or 
i battels seized for smuggling, certain allow
ances or shares of the net proceeds of the 
sale should be nwurdisl to tin- seizing officers 
and informers respectively■ Held, that where 
the Minister of Customs had uot awarded any 
allowance or share to the suppliant in the 
matter of a certain seizure and sale for 
smuggling, the Court could not interfere with 
the Minister's discretion. Bouehard \. The 
King, 24 Oce. X. 390, 9 Ex. C. It. 216.

Customs Aet—Smuggling — Penalties— 
.11< rim nt * in / ut or mat ion—Demurrer—-I ur in- 
diction.] — In an information for smuggling, 
la ill under the provisions of s. 192 of the 
Customs Act, it is a sufficient averment to 
allege that the defendants in order to defraud 
the revenue of Canada did evade the pay
ment of the duties iiihui dutiable goods im
ported by them into Canada ; and did fraudu
lently import such good* into Canada with
out due entry inwards of such good* at the 
custom house. It Is not nei-essary to charge 
the defendants with all the offences mentioned 
in such section; and the information is good 
in law if it sets out any one of the offences 
mentioned in the said section. 2. in such an 
^formation, where it is nought to recover, 
in addition to the value of the goods smuggled, 
a sum equal to the value of the goods, it is 
necessary to allege that the good* were "not 
found.” The offender is only l:able to for
feit twice the value of the goods, when such 
good* are not found, hut their value lias been 
ascertained. 3. The |H-naltv "not exceeding 
*200 and not less than $50” mentioned in 
s. 192 of the Customs Act, as recoverable 
before "two justices of the |ieace or any other 
magistrate having the ilowers of two Justices 
of the peace.” cannot he sued for in the 
Exchequer Court of Camilla. Barraclough 
v. Brown, | 18971 A. C. tîlô. referred to. 4. 
While a claim for |ienalties In respect of 
good' smuggled more than three years before 
the tiling of the information would be pre
scribed under s. 240 of the Customs Act, 
where the goods have been seized bv n cus
toms officer, such seizure is to lie deemed a 
commencement of the proceeding within the 
meaning of s. 236. He* v. Lore joy. 25 Occ. 
N Ml. 7 Kx. ' R. 877.

Customs Duties foreign-built Ship— 
Statute*. |—A foreign-built shin bought in the 
United States and brought to Canada is liable 
to the duty imposed by the Canadian Cus
toms Tariff Act. 1897. s. 4. sched. A., item 
400. Judgment in 22 Occ. N. 2-0». 32 S. C.
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li. 277. affirmed. Myoma Central R. M'. t'o.

The h my. I 11*131 A. C. 478.

Customs Duties Importation of Steel 
Rails—Return of Duties Paid t nder Protest 
— Interest—(Juebct Law.] —The suppliants 
had imported, at different times during the 
years 181)2 and 1893, large quantities of steel 
rails into the port of Montreal, to be used by 
them as contractors for the construction of 
the Montreal Street Railway. The customs 
authorities contended that the rails were 
subject to duty, and refused to allow them to 
Ik* taken out of bond until duties, amounting 
in the aggregate to the sum of $33,218.54, 
were paid. The suppliants paid the same 
under protest. After the decision by the Judi
cial Committee of the Privy Council in To
ronto It. W. Co. v. The Queen. 1181 Hi] A. C. 
551, and some time in the year 1807. the 
customs authorities returned the amount of 
the duties to the suppliants. The suppliants 
claimed interest on the money during the time 
it was in the hands of the Crown, and they 
filed their petition of right therefor :—Held, 
that, as the duties were paid at the port of 
Montreal, the case had to be determined by 
the law of the Province of Quebec. 2. That 
on the question at "isue the law of the Pro
vince of Quebec was the same as the laws 
of the other province* of the Dominion. 3. 
That, as the moneys wrongfully collected for 
duties were repaid to the suppliants before 
the action was brought, there was no debt 
oo which to allow interest from the com
mencement of the suit. If at the time of the 
commencement of the action the Crown was 
not liable for the interest claimed it could 
not !>«■ made liable tar the Inatitotibo qr 
commencement of action. Laine v. The 
Queen. 5 Ex. C. It. 128. and Henderson v. 
The Queen, ti Ex. C. It 47, distinguished. 
Itoss v. The King, 22 Occ. N. htt. 7 Ex. C. 
R. 287.

Customs Duties -Leg t ori—Lex Lon— 
Interest on Duties Improperly Levied—Mis
take of Law—Répétition Presumption as to 
Hood Faith.']—The Crown is not liable, under 
the provisions of arts. 1047 and 1040. O. C\, 
to pay interest on the amount of duties ille
gally exacted under a mistaken construction 
placed by the customs officers upon the Cus
tom' Tariff Act. Wilson \. City of Montreal, 
24 L. C. Jur. 222. approved. Per Strong. 
C.J. (dubitantei. The error of law men
tioned in arts. 1047 and 1049. C. CX, is the 
error of the parly paying and not that of the 
narty receiving. Money paid under compul
sion i' not monej paid under error within 
th<- terms of those articles. Toronto Railway 
Co. v. The Queen. 4 Ex. C. R. 282, 25 8. C. 
R 24. [1806] A. C. 351. discussed. Algoma 
Railway Co. v. The King, 7 Ex. C. R. 239. 
referred to. Judgment appealed from. 7 Ex. 
C. it. 287. 22 Occ. N. SO. affirmed. Ross v. 
The King. 23 (hr N. 33. 32 8. (\ R. 032.

Deduction of Debts—Compromise of 
Ciaim bp Emeoutors. ]—An appeal by the 
Crown from the Judgment in 32 O. It. 143,
20 Occ. N. 332. was dismissed with costs, 
the Court agriring with the reasoning of the 
judgment appealed from. Ross v. The King,
21 Ocr. N. 227. 1 n L. R. 487.

Deposits in Banks—Foreigner.]-— Pay
ment of duty under the Succession Duty Act 
is based upon administration, and duty Is 
payable upon any property which can prop

erly be administered oulv in Ontario. Paj 
ment of uon-negotiable deposit receipts, pay 
able after notice at branch- > in Ontario of 
Canadian bunks, held by a foreigner at the 
time of his deutli in the foreign country, can
not be enforced except by hi personal repre
sentative in Ontario, and succession duty is 
payable there in respect of the amount cuv
et i*d by them. Judgment in 31 (). K. 140, 
20 Occ. N. TV, affirmed. Attorney 'in,era! 
for Ontario v. Newman, 21 0<t N i 
O. I* It. 311.

Double Duty—Power of Appointmint- 
Statutes.]—The testator died in England on 
the 25th February, 1901. |h> sessed 0f and 
entitled to lands iu Ontario. He left a will 
and four codicils, by which his sister was 
named as sole executrix and trustee, and was 
bequeathed the income of his whole estate for 
life and given a general power of upitoinlment 
by will in respect of the whole estate. The 
sister died on the 2nd March. RKM, without 
having proved the will and codicils and with
out having taken niton herself any of the 
burdens thereof. By her will, made in 1873, 
she gave all her estate to the defendant, who 
obtained from the High Court of Justice in 
Eugland letters of administration to the es
tates of the testator and his sister with the 
wills annexed. He then applied to a Surro
gate Court in Ontario for ancillary letters of 
administration to both .-states and for legal 
authority to deal with the land* in Ontario: 
—Held, hat. having regard to the provisions 
of clause (g| of s. 4 of the Succession Duty 
Act R. 8. O. 1897 c. 24 ( inserted by *. 11 
of 92 V. c. 91, the lauds in Ontario were 
subject to two duties, a* having devolved un
der two wills :—Held, also, that the provi
sions o( s-s. 2 of s. 6 of 1 Edw. VII. c. 8 
were not declaratory of the previous law 
nor retroactive, and, having become law since 
the two deaths, did not apply to this ease 
Attorney-General v. Theobald. 24 Q. B. D. 
557, distinguished. Attorney-th mral for On
tario v. Stuart. 21 Ocr. N. 527. 2 O. !.. R. 
4<I3.

Inland Revenue Act- 1 mending .1 cl— 
Possession of Still—Fonvietion "At any 
Place,"]—The defendant was convicted be
fore the stipendiary magistrate in mid for 
the city of Halifax, for that lie did. in the 
said city of Halifax, on the 11th February. 
1802, without having a license under the in
land Revenue Act then in fore--, unlawfully 
have in his possession, in the city of Halifax, 
aforesaid, a still, suitable for the manufac
ture of spirits, without having given notice 
thereof as required by the Actvthe said still 
not being register**d under s. 125. The prose
cution and conviction were under the Iulaml 
Revenue Act. R. 8. C. r. 34. s. 159 Je*, 
ns amended bv the Acts of 1898 e. Li. The 
Act as it originally stood read. '"Everyone 
who, without having a license under this 
Act, then in force, has in his possession any 
such still, Ac., in any place or prenii*e* 
owned by him. or under his control, with
out having given notice thereof, See., is guilty. 
Ac.” As amended it read 
his possession, at any place, any such still. 
Ac. Held, sustaining the conviction, that 
the amendment gave the Act a much wi 
operation, and did not confine it 
where the place was owned or controlled riy 
the accused; and was intended to cover 
cases of actual or constructive possessnon, 
no matter where the still was. the word* at
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am place" in tbe amended Act being equivtt-

"nnvu'lii'iv •" ihflt lhi» Bill ni' I In»leui to "anywhere;” that the gist of the 
offence was not having possession of the still 
mi any particular place, but having possession 
of ii anywhere, or at all ; that the intention 
of ilie Act was to prevent any unauthorized 
person from having possession of a still, &c., 
in any place, at any time, or in any capa
city. Rex v. lirennan, 35 N. S. Heps. 100.

"aggregate value"’ of the property of a de
ceased person under the Succession Duty Act, 
It. S. O. 1837 c. 34. ns amended by 02 V. 
I2l /" UU|I 1 Edw. Vll. c. 8, the value of 
the laud of the deceased, where such laud is 
incumbered or mortgaged, is to be regarded, 
and not merely the value of the deceased’s 
equity of redemption therein. Attorne.u-dcn-

Inland Revenue Act —Offieir Ai ling Un
der—‘Search — Private Residence—Writ of

’• 4-.ee, -u vcv. rv. 
". U. »>lti. « O. W. It. 245, 1> U. 
1U O. I* It. 70. It. 0.

< III- ItU- ll JV<OPU<M<1 »»»•• —
Assistance -Inquiriaa— Privilege.)—An officer succession Duty—Appraisement of /Vo
id luluud Revenue, acting in good faith in perty of Deceased Persons—Appeal to .Surro- 
the execution of his duty, and tinder com- ! Judge -Further Appeal to Judge of High 
IKteal authority, is not responsible in dam i t'oiirt—Amount in Controversy—Treasurer of 
ages fur entering a private house and making , Province—titutus—Uift o/ Real Estate to 
n search therein. A writ of assistance, signed Children before Death — Contemplation of
by 11 .ludge of he Exchequer Court of Can Death- ‘ Disposition” of Property—Convey- 
adn, us provided by the Inland Revenue Act, 1 a,t?e More than a Year before Death—Eolu
ll. S. i . c. 34, s. 74, (institutes legal and uf Shares in Company.|—Appeal by the
sufficient authority fur a search in a private treasurer of tbe Province of Ontario from a
residence. Inquiries of, or consultations with, judgment or decision of the Judge of the
official or other persons in the neighbourhood. Surrogate Court of Wentworth, under s. 3 of
by a revenue officer, with a view to obtaining ttle Succession Duties Act, R. S. O. 1837
information, are privileged. The words ‘‘auy c; 24 ; and cross-appeal by the executors of
building ur other place," in tbe Inland lte- the will of George Roach from the same de-
veuue Act, s. 75, include a private residence, vision. Tbe Surrogate Judge assessed the

value of the estate of George itoach at 
$137,152.27. upon an appeal from the ap-

but/uinne v. tirabant, (j. U. 25 S. t". 451.

Inland Revenue Act — Possession of praisemeiH and assessment by the sheriff
still—Conviction—Jurisdiction of stipend- , under s. 7 of the Act. In the amount, ar
ia r y Magis'rate—Penally — Commitment— flt by the Judge he refused to include
Misdemeanour—Constitutional Lau.}—The the value of the homestead property of the
defendant was convicted for a like offence, deceased ; and he refused to alter the valua-
committed at the same time, as that referred tion of $10,550 placed by the sheriff on cer-
to iu Rex v. Brennan. 35 N. S. Heps. 100. tain stock in the Hamilton Park and Subm
it) addition to the grounds relied on iu the ban Co. : but he included $1,300 in respect of 
Brennan case, iu support of the application the household goods of the deceased, which 
to set aside the conviction, aud for the pri- Hie sheriff had not included, lty bis appeal 
sutler's discharge, tbe further objection was j the Treasurer of Ontario sought to have the 
taken that the jurisdiction of the magistrate, value of the homestead, stated at $7,080.
bv < H3, was limited to cases where the added to the amount lixed by the Surrogate
penalty or forfeiture was not in excess of Judge, and to have the valuation of the
ÿûou. whereas, reading ss. 124, 15Ï», and 100 siix-k. '» the Hamilton Park and Suburban
together, tae penalty, iu this case, would be Co., increased from $10,550 to $10,000. By
in excess of tnat amount. Also. that, under the cross-appeal the executors sought to re
tire commitment, the prisoner was required dum the valuation of the stock from $10.5-50
to Ire detained until he paid a larger amount to $4,000. The testator more than a year
than be was adjudged to pay. It beiug ad- before his death, and while in good health,
mitted that there was a good conviction :— conveyed his homestead to his two daughters
Held, that HH. XSO, 830, of the Criminal Code in fee. The conveyance was registered imrne-
applied, and that the objections taken afforded dlately. No change of possession however took
no ground for the prisoner's discharge :— place, and the testator continued to live iu
Held, also, that calling the offence u misde- i the house until his death. The Surrogate
meanour would not affect the jurisdiction of Judge, ou the appeal, fixed the value of the
tk«- st'pendiary magistrate, which was clearly I estate at $137,152.27. refusing to include the 
given under the Inland Revenue Act. R. S. homestead property, but be included the
V. v. 34, s. 113:—Held, also, following A*- value of the household goods:—Held, that s.
tomey-General v. Flint. If S. C. It. 7l>i. 3 of the Act included the Provincial Treas-
that tin* Dominion Purlian ent had i>ower to urer so as to give him the right of apiwal ;
create such a court. Rex v. Kennedy. 35 N. and that such appi il was not limited to the
S. Reps. 200. grounds expressly stated, the whole appraise

ment being open to npjrea! : and the appeal■»»' »»> U|ir.i IV/ Ml , Mini I in- n|'|n:ui
Succession Duty — Aggregate I alue uf being for an amount in excess of $10,000 

Estate.|—In order to arrive at the aggregate ! there was a further appeal to a Judge of 
value of the property of a deceased person | the High Court :—Held, also, that the eon- 
undpr s. 4 of the Succession Duty Act of veyance to the daughters of the homestead 
New Brunswick, 1806, the debts due by the property could not be deemed to have been 
•‘slaie should be deducted. Receiver-den- made in contemplation of death within s. 4 
ml of \ ia Brunswick v. Hayward. 35 N. (b > : but that came under s.-s. (c) of that
R. Reps. 463. section, and should be read in connection with 

the Interpretation section, a. whereby 
"property” included real as well as personal 
estate, and was subject to duty. In re 
Roach, fl O. W. R. 183. 10 (). L. R. 208.

••«....‘oo Oat, —“Agerettatp r.lii," of
pro|rert>—( uiiHtruction of statutes. AttoVr 
JJjOraergJ On fori,> v. Lee, 4 O. W. R.

/•mü^eeel,OB legate Value" of
roperty Ininmbranrrs.}—In estimating tbe

Succession Duty—/tank Deposit by For
eigner.]—Under the British Columbia Suc
cession Duty Act. 1839, c. 08, s. 4. succession
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duty in payable upoa money deposited in a 
bank in British «'olmubia, blonging i<i .1 
jwison domiciled in a foreign country at the 
tune of his death. In r< McDonald £ it ate. 
In re tjuvceation Duty Act, V B. V. It. 174.

Succession Duty—Charge uynintt Ligu
rie*—Payment of Legacy W ithin Year—Set- 
of.]—-The direction in a will to executors to 
pay debts and funeral and testamentary ex*
I lenses does not operate so as to make the 

1 my meut of the succession duty, payable under 
It. S. O. 181)7 c. 24, a charge on the residue 
and to exonerate the legacies from payment 
thereof. Manning v. Robinson. 21» O. it. 483. 
ollowed. The rule that executors an not 

bound to pay pecuniary legacies before the 
expiration of a year from the testator’s death 
does not prevent them, where no time is 
fixed for payment, and there is sufficient to 
pay debts, legacies, and charges, from paying 
a legacy forthwith, and so to allow the 
amount thereof to be set off against a mort
gage due bv a legatee to the estate. In r< 
Holla ml, 22 Occ. X. 104, 3 O. !.. H. 44*’.. 1 
t). W. R. 73.

Succession Duty — Ih I» nturet Exempt 
I rum Tarnation.]—A part of the estate of I*, 
deceased, consisted of debentures of the Pro
vince of Nova Scotia, issued under the pro
visions of a statute of the Province, which 
exempted them from taxation for provincial, 
local, or municipal purposes :—Held, that, 
notwithstanding the exemption from taxation, 
under the provisions of the Act. the deben
tures in question must be included in the 
valuation of the estate tor the purjiose of de
termining the amount payable to the govern
ment of the province, under the Succession 
Duty Act. Acts of lHIk'» c. 8. s. 5. Attorney- 
Oencrul V. Lovitt, 35 X. S. Reps. 223

Succession Duty—"Dutiable” Property— 
Trautfer of Property before Death—Donatio 
Martin Cauta- Contract — Contuh ration— 
E it op pel — Suriivonhip. | —The aggregate 
value of the estate of an intestate was 
$12.877. and of this $7,540 passed to the 
hands of his niece by virtue of an agreement 
between them, given effect to by a donatio 
mortis causa, as established in Brown v. 
Toronto General Trusts Corporation, 32 O. 
R. .311» :—Held, that the #7,540 was not dut
iable under the Succession Duty Act, R. S. 
< ». 1837 c. 24. and amendments, the trans
fer from the intestate to his niece not being 
a voluntary one. but one made in pursuance 
of a contractual obligation for value ; and the 
niece not lieing estopped, by the form of 
the judgment in her action against the To
ronto General Trusts Corporation, from set
ting up in this action, brought on lielmlf of 
the Grown to recover succession duty, that

• w.i- h"- ;t gift, bm ih.- impie 
menting of a contract :—Held. also, that the 
$7.540 did not pass by survivorship within 
1 lie meaning of s. 4 (di of R. S. O. 1807 c. 
24. Attorney-General for Ontario v. Itrotrn. 
25 Occ. X. 1)0. 5 O. !.. R. 107, 2 <». W. It. 
.30.

Succession Duty — Property Exempt- - 
Sale under Will- Duty on Proeerd»—Cotta- - 
Crown.]—Debentures of the Province of Not a 
Scotia are, by statute, “not liable to tnxatio • 
for provincial, local, or municipal purposes ' 
ill tiie province. L. by his will, after making 
certain bequests, directed that the residue

1440
of his property, which included sum. uf 
debentures, should be converted im„ tilulll,v 
to be invested by the executor- aim held on 
certain specified trusts. This direction was 
curried out after his death and ih \r 
General claimed succession duty 011 tl, .. 1.,‘j.. 
estate:—Held, affirming the "judgment au* 
1 leuled against, 35 X. S. Reps. 223, n i.'k 
and .Mills, .1.1,. dissenting, that, although 1 |lv 
debentures themselves were not liable 1 . the 
duty either in the hands of the executor* or 
of the purchasers, the proceeds of their sulr. 
when passing to legatees, ‘wer.\ t'o-i- «,j| 
Ik* given for or against the frown as m „ih.r 
tuses. Lovitt v. Attorney-General tor \o-n 
Scotia, SI Occ. X. 212. .Tl 8. f. R. 55».

Succession Duty—Propitious of Will - 
Income only Payable for Life or ) car» When 
Duly Payable on Corpus. | The -.( hen, if 
the Succession Duty Act. R. S. (I. Isüï 
24, is to provide a duty on succession 10 pro
perty by iktsoun succeeding to estates nmi 
interests in property by testate or intestate 
title. A testator by his will devised In- 
estate to trustees upon trust to collect the 
income and apply it or such part as the me 
tecs thought proper for the benelit of child
ren and grandchildren for the period of «’1 
yea'> alter his death, ami to pay over to the 
beneficiaries the whole income, without at 
cumulations, for the period between th end 
of the 21 years and the death of the last 
surviving child:—Held, that there was a 
plainly marked out |»eriod iu the future, not 
sooner than 21 years, when the corpus if the 
estate was to la- divided ; that then a 
prior interest for life or years aecinluu 
to the event in fact, during which the trustee, 
standing in loco parentis, was entitled to the 
present income of tin* pii>isrt.\ uutil the 
time arriveti when the corpus was t" i" dt 
vided: that when then- Is a prvM-nt en>»>ii*t. 
there should lie present payment »t the dr. 
ties bas<*d u|M>n the. estate or interest wtncli 
is enjoyed : that there was a prior estate for 
years or for life, after which < unie i l uttire 
estate in fee. not now to lie levied upon 
for duty : and that on’y the income was |"- 
sentlv liable to tin- paynn-ui «it - >■" - "" 
duty! A tornep-Gcmral for Ontario y. I li
ront o General Prints Corporation, 1 •"
X. 81». 5 n. I.. R. 21(1. 1 o. w. R !Vb. 20. 
W. R. 271.

Succession Duty Ow l" - 1- ■
ion—Application to Ontario .»• i
raxes imiiosed on movable property ny • 
leebec Buccession Duty Art of ixr„ at 
unending Acts apply only to property 
lie successor claims under or by _ virtu 
Quebec Inw, and have no application " 
everal Items m this .-a -. "huh [' r" 
.art of a succession devolving under tie 1» 
if Ontario. Judgment of the .
wing’s Bench, Quebec affirming m-knr» 
tl Occ. x. 250. O. R. 18 8. affirmvd'

rrnnsfer of Shares in Lifetime I
ares in on incorporated eompntn 
red by the deceased in his l.fct.m** <«/ 
ent members of hi* family, hot not f" ' 

IHO- of OVH.Iine IV IMiylll'-Ot of '
art- not ll.hlr for th- ’

it-, imtlt-r fit. \. c. 42 I N.RI ff'
neral of Xeir Brunt*Ctck V. Schofiild. •

it le



1441 RULES^F COURT. 1442

REVIVOR.
Action to Remove Curator of Inter-

■ '•
—-Costa.]—The plaintiff brought suit for the 
removal of the curator appointed to his son- 
in-law. interdicted tor prodigality. While 
i he case was proceeding the plaintiff died, and 
bis testamentary executors petitioned to be 
permitted to take up the instance. The 
heirs -if the deceased, who were relations by 
affinity of the interdict, also petitioned to 
be allowed to intervene and continue the suit 
for the removal of the curator, defendant:— 
field, that while an action to remove a cura
tor forms no part of the plaintiffs succes
sion and is not transmissible to his heirs, 
nevertheless the claim against the defendant 
for costs incurred in the action is a claim 
which formed part of the patrimony of the 
plaintiff, and was transmitted under his will 
to bis executors, who therefore, were entitled 
i., take up the iustance. not to have the de
fendant removed from the curatorship. but in 
order to determine his liability for costs. 2. 
The heirs were entitled to intervene to con
tinue the action, not in virtue of any right 
transmitted to them, but in virtue of their 
quality of relatives b> affinity of the inter
dict. and in this quality were entitled to ask 
for the removal of the defendant from his 
office of curator. Wilaon v. Uirouxi Q. 1(. 
21 S. C. 50

Deceased Plaintiff Continuance of Ac
tion -Adverse ••arty—Practice.]— Art. 007. 
I. P., applies to a voluntary continuance ou 
the part of the representatives of a deceased 
plaintiff. If the adverse party wishes to 
-«impel the heirs to continue the suit he must 
do so by means of u demand iu the form pro
vided by art. 271$, C. P. Routhicr v. Nelson, 
« «/. V. It. 208.

Executors — Petition — Acceptance of 
Office.]—When oue of the parties dies during 
the pendency of a suit, the suit may be con
tinued bj nie testamentary executors. 2. 
It is uot in-cessary for the executors to allege 
that they have accepted office ns such, inas
much as the making of the petition is in it
self a sufficient acceptance. Uignac v. People’s 
Telephone Co., Q. It. 21 S. 154.

Survival of Action - Separation d> 
Corps—Universal Legatee.]—The universal 
legatee® of a deceased plaintiff, suing his 
wife for séparation de corps, has a right to 
continue the action, especially where the 
plaintiff has made a claim that the defendant 
shall be deprived of the right of exercising 
the advantages given to her under her mar
riage contract. Lemat, dit Delorme v. Praia, 
« N. P. It. 221.

See Judoment—Partnership.

REVOCATION.
See Judome*t—Municipal Corporations— 

Will.

REWARD
Extraordinary Services — .-lrrcsf of 

Thieves—Danger—Value of Srrviera.]—One

who has, even at the peril of his life, volun- 
tarily joined in capturing robbers, uni by 
reason of whose efforts the victim of the 
robbery has received a considerable sum. can
not recover from the latter more than the 
actual value of his services, aud cannot ex
act a reward for the courage he has dis
played and the risks he has run. Wort v. 
People's Dank of Halifax, (J. It. 18 S. C. 
480.

RIGHT OF WAY.

See Easement.

RIPARIAN OWNERS.

See Water and Watercourses.

RIVER.

Sec Water and Watercourses.

ROAD COMPANIES.

Tolls exemption* from—Manure—Waste 
Matter of Packing llonsva.', -The exemption 
from tolls for the cartage of manure, pro
vided by art. 2970, clause 2. R. S. Q.. applies 
to the roads of companies formed by virtue 
of arts. 4998 et seq. of the same statutes. 
The waste matter of packing and rendering 
factories used as manure is "engrais” within 
the meaning of the exemption referred to. 
< mint, mi |/-/--z-/-i : - </ ON OtOVel Rood Ço,
\. Geo. Matiheics Co.. It. 27 8. C. 170.

ROADS.

See Way.

ROYALTIES.

Sec Mines and Minerals—Patent for In
vention.

RULE NISI.

Re-issue Return—Time.]—The Court is 
without power to order the re-issue of a rule 
nisi or to extend the delay which has expired 
for the return thereof. Palliser v. Vipond. 
ti Q. P. it :m.

RULES OF COURT.

See Costs.
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SAISIE-ABRET.

Hfr Attaviimk.it or Dears.

SAISIE-CONSERVATOIRE

Le* Fori -Acfion for talari—Withdrawal 
i>i Property,] The Isn geveratog a sUsle 
conservatoire i> t h.- law <>f the place where 
tin- seizure it- 'nude. 2. A saisie-<-onservatoire 
iiinno' be granted in an action for salary, 
even upon the allegation that tin? defendant 
has ceased to do business In the provinces of 
Quebec and Ontario and has withdrawn all 
his valuables therefrom, thereby depriving 
the plaintiff of his recourse, .yrxfoa Y. Vio- 
Irtt, « y. I*. It. 326.

See Attachment of Iieiith—Distribu
tion of Estates—Likn.

SAISIE-GAGERIE

See Bankruptcy a no Insolvency—Plead-

S ALARY.

See Attachment or Debts—Oaowir.

SALE OF GOODS.

I. Acceptance, 1443.
II. Action for Price, 1444.

III. Conditional Saleh, 1447.
IV. Contract, 1466.

V. Delivery, 1401.
VI. False Representations, 1402.

VII. Property Passing, 144».
VIII. Rescission, 14414$.

IX. Statute of Frauds, 14417.
X. Terms and Conditions or Sale. 14418. 

XI. Warranty, 1401).
XII. Weights and Measures Act, 1472. 

XIII. Other Cases, 1473.

I. Acceptance.

Action for Price —Ileduction for inferior 
quality—Costs. Vair v. I'nited Fruit and 
Produce Vo., ( Men. 1. 2 W. L. R. 64.

Contract—Receipt—Sale of Goode Ordin
ance.']—In an action for the price of 43 
head of horse* at $23 per head, the evidence 
established that the plaintiff ami defendant 

'•) the plaintiffs ranchs and saw the 
plaintiff's beach <»f horses; that the defend
ant specified such horses as were unsuitable 
for his purpose, which were thereupon marked

and separated from the others; that the de
fendant gave the plaintiff $3 with which to 
purchase oats to feed the horses, and also 
bought and gave the plaintiff some tope with 
which to make halters for the horses; but 
that the horses never left the pos-ssiôn 0f 
the plaintiff :—Held, that, though there may 
have been a sufficient acceptai! c. there was 
not such an actual receipt by the defendant 
of the horses as to establish a contract bind 
ing under s. ($ of the Sales of Goods Ordin
ance. Livingntonc V. VolgiU*. ih-e N 
102, 4 Terr. 1* R. 441.

Defence a* to Quality —Of r to Itrturn 
and Cancel Sale. I—In an action for the pri e 
of goods and delivered, the defendant cannot 
plead that the goods delivered to him were 
not of the quality stipulated for and that lie 
has been obliged to replace them by other 
goods, without at the same time offering to 
the plaintiff the goods received from him. 
and demanding the cancellation of the sale. 
Dominion Hug Co. v. Dull Produce Co., 5 Q. 
V. H. 175.

Refusal to Accept—Hntin Contrail 
Failure to Supply Part.]—The respondent or 
dered. by illustrated descriptive catalogue re 
reived from the ap|>elluiit. several articles of 
furniture, at the prices stated in the cata
logue. for furnishing a cottage in the country 
The order included n table styled n “monk's 
bench." The appellant, being unable to sup
ply this article ns described in the catalogue 
substituted another table of a similar char
acter. Some of the other articles sent also 
differed slightly from the description in the 
catalogue. The respondent, treating the order 
as an entire contract, refused to accept the 
whole or any part of the articles sent to him. 
Subsequently, the appellant offered to take 
back the article substituted for the “monk's 
bench.” The action, however, was brought 
for the price of all the articles sent Held, 
affirming the judgment in 21 <j. II- 8. C. 
334$. that the order of the respondent being 
for specified articles forming a suite of fnrnt- 
ture for a cottage, the order was an entire 
<-ontraot. and the respondent was entitled 
to get exactly what he had ordered; and 
in default, to refuse acceptance of article* 
different from those contracted for. and also 
to recover his disbursements made under the 
contract. Tobcp Furniture Vo. v. Uacmtur.
y. It. 12 K. It. 84.

Refusal to Accept PeriuhaUr Hoodf-
SequcHtrator. |—In an action to enforce a con
tract of sale and to recover the price, when 
the object of the sale has been tendered by 
the vendor to the purchaser, who refuses to 
take delivery, and where it is iterishable nmj 
its price liable to fluctuate, the < ourt will 
appoint a sequestrator with power to sett. 
Gordon v. Pinder, 4 y. V. R- 3-' •

Refn.al to Aoaopt—NnB-foni|.liiinii «iU 
contract ns to time and mode "f lonsignmen. 
Wat lemon v. ,1/r.lrfAi/r. ($ O. W. R. H*

Refusal to Accept -Tend. Measure-
lent of cord wood—Re-sale b,v vendor Jw 
ovary of loss upon. Meljennan '• Oom .

<). W. It. tw.

II. Action for Price.

Acceptance of
Statute of Frauds.
O. W. R. H4k$. «65-

Part—Entire contract—
Ha»trdo \ Simmotu. -
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Account —I *eduotions—Freight overcharge 
—Inspection—Shortage—Defective quality— 
Inurest—t'-osts. McKenab v. Miller, XO. 
w. it. 342.

Ascertainment—Vounterclaim for breach 
of contract - Representations not amounting 
to contract. Kny-Bvheerer Co. V. Chandler 
ond Massty. 4 O. W. It. 187.

Authority of Agent of Purchaser -
Delivery—Acceptance — Hale of business by 
defendant—Evidence—Copies of orders for 
goods—-Freight charges. Shorty v. I an Meter 
<N. W. T.l. 2 W. L R. 301.

Collateral Oral Agreement —Condition 
piecedent—Waiver — Acceptance—Fart per
formance — Consideration — Warranty — 
Failure to return goods. Sew Ham bury 
Hanufat taring Co. v. A tot: ( N.W.T. ), 1 W.
L K. 471.

Combination of Dealers —Agreement— 
Cone ruction — uourse of dealing—Company. 
O'lleilly v. Thompson, 4 O. W. R. 500.

Condition as to Teat—Non-fulfilment—
U ial ol action <losts. )/< Uick v. II <///.
2 O. 'V. R. 1110.

Contract—-Breach—Damages for delay— 
Penalties—Inspection fees. Ontario Caring 
Brick Co. \. Toronto Contracting anti Caving
Co., 5 O. W. It. 561.

Contract -1 >u”iages for delay—Breach of 
contract—Fenalti. -tlaim and counterclaim 
—Costs. Ontario Caving Brick Co. V. To
ronto Contracting anti Caring Co.. 3 O. W. R.
750.

Contract—Place of delivery—Insitection 1 
—Meet in quality, Craig v. 8hair, 2 O. W. 
R. 441*. Ô08.

Contract in Writing 1 crbal Rcpresen 
talion—Evidence.]—The plaintiffs sent to the 
defendants the following telegram : "Van you 
handle HU.UUO green cod? Answer price.” 
The defendants replie t : : “If cod No. 1. large, 
no shrinkage, $1.45." The plaintiffs brought ; 
tl‘“ wd to the defendants, and while the fish j 
were being landed the defendants signed an | 
uiiii-emeiit in writing by which they agreed 
to buy from plaiutiffs ‘‘the cargo of Hah 
now being landed,” and to pay for the same I 
at the rate of *1.46 per 100 lbs. lu au action 
h.y the plaintiffs to recover the contract price I 
of the fish, the defendants sought to give 1 
evident* of a verbal representation at the time 
of de livery that they were of No. 1 quality. ! 
—Held, that the trial .ludge was right in ; 
reiusing to receive such evidence, as tending 
to vary the written contract. Where the de
fendants were seeking u remedy in damages.

reduction in price, for breach of condition 
or warranty, the remedy was a purely com
mon law one, and the authorities which would 
permit such evidence to be given in an action 
for specific performance, or to rewind a con- 
tract were not applicable.—Semble, that if 
the defendant* had not taken the fish, and 
the parties could have been restored to their 
original ixmition, the evidence might have 

given by way of defence to au action for 
Uei*Par l,u'rar(l '• Chr"tif'> 33 N. 8.

Conversion — Contract — Broach — 
False representations — Counterclaim. Kny- 
8checrer Co. v. Chandler and Massey. 2 t). 
W R. 215.

Counterclaim for Breach of War
ranty. Selby \. Mitchell, 2 O. W. R. 4tMi.

Counterclaim for Dami ges—Substitu
tion of inferior material in manufactured 
articles — Warranty — Resalt — Delay in 
furnishing goods — Measure of damages— 
( osts. Centaur Cycle Co. v. Hill, 1 U. W. R. 
229. 377, 401, «3U. 2 U W. R. 1025.

Defence — Inferior Quality—Receipt of 
(ioods—Bur—Demurrer.J — The purchaser 
may refuse the goods which his vendor has 
delivered to him, if they ate not of the kind 
or quality agreed upon, or if, in the absence 
of agreement on this subject they are not of 
a true and merchantable quality. 2. The fact 
of the receipt of the goods is not. by itself, a 
Imr to tin- claim of the purchaser, if the si
lence of the latter is sufficiently explained, 
and if his conduct gives no occasion for sus
picion. 3. Where the defendant, in an uclion 
tor the price, alleges that the goods delivered 
were not of the quality agreed upon, and 
that he has notified the plaintiff to take them 
back, preuve avaut fair droit will be ordered. 
Topkt n v. Ruineh, 4 Q. F. R. 58.

Defence- Fart not up to sample—Deten
tion by purchaser—Damages—Set-off—Costs 
—Waiver — Conversion. American Cotton 
) am Exchange v. Hoffman, 2 O. W. R. 410. 
U87.

Delivery “ on Approval "—Onus—Con
flicting Evidence—Findings of Trial Judge— 
Review—New Trial by Jury.] - Where a 
question of fact, as to which the evidence is 
contradictory. and as to which there is no 
preponderance in favour of either party, has 
been determined by the trial Judge in fa
vour of the plaintiff, hut with doubt, and 
only for the reason that to send the case to 
a jury would probably result in a disagree
ment and in xpense to the parties, the 
Court, if they consider that the interests of 
justice require it, will review th«‘ Judge’s 
finding and will order a new trial, directing 
the issues to be settled by a jury; and where 
i fi.- delivery of goods, after negotiations for 
a sale, is as consistent with the defendant’s 
account of the transaction (delivery on ap
proval I ns it is with plaintiff's, the trial 
Judge is in error in regarding the delivery 
ajt a fact which requires explanation, and 
throws the burden on the defendant. John
son v. Durant. 37 N. 8. Reps. 471.

Injury after Delivery — Warranty— 
Examination. Harris v. Simpson. 4 O. W. 
K. 82.

Interpleader — Ownership — Issue — 
Costs. Re Cmdrith Machinery Co. and Far- 
quhar. 2 O. W. R. 317.

Liability of Transferee to Vendor.]—
A jierson who, not l>eing the purchaser, ob
tains goods which have not been paid for, 
dot's not thereby incur the obligation of pay
ing for them. Walker v. Lamoureux. Q. R. 
21 8. V. 41*2.

Privilege of Returning Goods — De
fence. ]—Where, in a contract of sale, the pur
chaser had the privilege of freeing himself
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from ibf obligation of paying the price uiwn , 
bis returning to bis vendor tbe articles sold, 
an action for tbe recovery of the price will, ; 
nevertheless, lie, and the purchaser cannot 1 
plead, by way of defence in law, taut the | 
creditor should allow him to return the arti
cles sold, and not claim the price until after | 
default to return. Leduc v. Rahoaa, 4 (J. P. | 
U. 1M.

Proof of Sale and Delivery—Justice's 
Court—Limit Bond — Extension of Time \ 
afUr Breach.] — in a Justice's Court a , 
judgment by default was signed in an action j 
for good» eold and delivered, the only evidence 
of the sale and delivery being that of the 
plaintiff, who swore that she sold the goods 
to the defendant's wife, as per bill put in 
evidence, and that sin- had received $5 on 
ucoouut. The bill contained the dates of the | 
sales, the articles sold, and the amounts 
charged : — Held, sufficient to warrant the \ 
signing of the judgment. Per Barker, J. 
The giving of time to arrange payment by ! 
the plaintiff to the original defendant, after 1 
breach of a limit bond, is no defence to an 
action for such breach. Kelly v. Thompson, \ 
to X. B. Reps. 718.

Running Account — Balance—Appeal ; 
on questions of fact. Hand v. Sutherland.
2 O. W. R. 203.

Sale “ Subject to Approval "—Return 
within reasonable time — Construction of | 
contract. Mason and Itiseh Piano Co. v. i 
Thompson, 3 O. W. R. 540.

Ship — Contract—Correspondence — Bill 
of sale—Damages for not accepting — Delay. 
Oar roe h v. Purvis, 2 O. W. It. 032.

HI. Conditional Sales.

Agreement as to Default — Resump
tion of Possession—Implied Contract -Extea- j 
sion of Time for Payment—Consideration — 
.Voration -- Interest — Damages.]—Goods j 
were delivered to the plaintiff by tbe vendors ! 
on the terms of two conditional sale agree
ments. Until payment in full the goods were 
to remain the property of the vendors, and on j 
default for one month of any of the stipu- j 
la ted payments, or of any extended payment, 
the whole balance of the purchase money was j 
to become due, and the vendors, notwith
standing action or judgment, were to beat 
liberty to resume poeeeseion and resell, etc. j 
Tli ? plaintiff got into default, although he j 
cot tinned in possession, and in August, 1902, > 
an agreement was conn* to between him and j 
the vendors that he should pay $50 on account, I 
an I the bnlnnve of $242, made up of arrears | 
of principal and interest, in quarterly instal- • 
me its, with interest. The plaintiff paid the $50. 
In October, 1002, the defendant, who had a 
judgment against the plaintiff, paid the ven
dors the whole balance due and procured an | 
assignment, and transfer of the roods to him- I 
■elf, subject to the plaintiff's right. In j 
November 1902, the defendant went to the 
plaintiff'', house ami seized the goods. The 
plaintiff was not then in default under the j 
agreement for extension of August. 1902:— 
Held, that the seizure was wrongful and the 
defendant liable to damages, because an im- I 
plied contract aroee between the plaintiff and 
the vendor, from the delivery of the goods to 1

the plaintiff on tbe terms of the receipts, that 
the right of r.-sumption by the vendor- >nould 
not be exercised—should not arise while tiu 
goods remained in the plaintiff's possession 
until default had been made for one month 
of any of the payments provided fur In the 
agreements "or of any extended payment"’ 
by which was plainly intended a default after 
an extension of time for paym-m II,In. 
also, that the fact that under the agreemen- 
of August interest was to be paid u|*u. in
terest then in arrear, as well .is upou prin
cipal, was sufficient consideration :■ <t that 
new agreement :—Held, also, that the lowest 
measure of damages was the sum which tli- 
plafntiff had paid to the vendors on account 
of the price, inasmuch us this was th- value 
of his interest in the goods which had been 
wrongfully taken out of his pis session. 
Bridgman v. Robinson, 24 Occ. X. -14, 7 0. 
L. It. OUI, 3 O. XV. R. 5u3.

Default Seizure—Re-sale- /»'<«<-umn si
Contract — Repairs — Warranty. | — In an 
action for the balance of the price of machines 
sold by the plaintiffs to the defendants. it 
apiM-nred that the sale was a conditional one. 
the agreement containing n warranty of the 
machines, and providing that on default of 
payment the plaintiffs might reeume pisses- 
sion and sell the machines and apply the pro
ceed». after paying the ex peu ses of taking 
possession and selling, towards payment »f 
the amount remaining unpaid, and sue for 
the balance. The put chase price was S2.875, 
and when the defendant» had paid tFl.-im the 
plaintiffs resumed Kisaession, made repairs, 
and effected a conditional re-sale to XV for 
$2,000, no part of which had Im-cii received b)" 
them: — livid, that the defendants, having 
failed to return the machines after trial, 
having used them during three seasons, and 
paid $1._«<U on account, were barred, uuik-r 
the terms of the agreement, from claiming 
that th«- machines were not good and that 
payment should not be enforced. 2. That the 
agreement was not rescinded by the plaintiffs 
re-taking possession and re-selling. Sawyer 
1'riugle. 18 A. R. 218, distinguished. XXntsou 
Mfg. Co. v. Sample. 12 Man. L. It. I'1 
(hr. N. 94, followed. 3. That the plaint > 
hud a right, under the cireuinstances, to 
charge the cost of the repairs and of resuming 
possession against the proceeds of the re-silk 
4. That the defendants were not entitled t" 
be credited in this action with anything on 
account of the proceeds of the conditional wj 
to XV.. as nothing had yet been received: » 
the money should be paid bv XV., lit-- «iefeno- 
ants would then have their recourse agams 
the plaintiffs. 5. That the plaintiff* were n« 
entitled to charge the cost of the reP*11^ 
against the defendants in this action. Aon 
Engine and Machine Work« Co. v MrOstrf.

Default Kc.«lr In l>.rfor-/lrl«* k 
rficieney—Agency—Estoppel. |—l pon a co
tionnl sale of chattels, where 
ns not to pass to the vendee until PW ' 
e contract provideil that if default 
ade the whole amount of the unpaidII 
iflse money and all obligations giveni J1' ,
are at once to become due and payable 
e vendor was to he at liberty to 
issession and sell the articles toward 1*% 
g the amount remaining unpaid •her 
tereat. Default having been made, the 
irs resumed poMtesaion and sold the R

.1 ___ .1 .1.......... ..J... urn'IIISSOri
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for tin price, crediting the proceeds of the i 
Mil- Held, following Sawyer v. Pringle, 18 
A. It. 218. and Arnold v. Play ter, 22 O. It. [ 
0U8. that the vendor must fail ls-< auM> tie* 
contract did not expressly provide that on a ! 
re-3Hle the defendants were to remain liable 
notwithstanding the provision for sale “ to- | 
wards paving the amount remaining unpaid." j 
'1. Nor did a request from the vendee “ to ; 
take the engine back and sell the same and 
apply the proceeds, less the expenses, towards 
paying my indebtedness to you,” put the ven
dor in b better position, for it was only a re- ; 
quest to bitu to do what he might do under 
the contract ; and it did not constitute the 
vendor the agent of the vendee to re-s. ll the
go ids, v. hicb were ....... the property of the
vendee, and it did not estop the xeudee. .1 bill 
X. rumpbeU, 21 Ocv. N. 393.

Default—Remedy— Taking Possession — I 
Action for Price—Ratification—Defence of 
Intorication—Onus.]—A written agreement 
entered into between the plaintiff and defend
ant for tlie purchase of an organ by the defend- i 
ant from the plaintiff, provided that the prop
erty in the organ should remain in the vendor | 
until payment in full of the price, which 
was payable in instalments, but that the 
vendee, making the payments agreed upon 
when due, Ac., should lie entitled to the , 
poss.-ssion and use of the property. It was i 
further provided that, if, nt any time before I 
payment in full of the pr'ce, the vendee should I 

" ■ ■■■ I.
his part to be kept, Ac., the vendor should j 
be entitled to the immediate possession, and j 
tlmt if the rent due or to become due under 
the agreement was not paid within 30 days all 

. ht » ol the vendee si ould cease, and any 
money paid by him on account of the purchase j 
should be retained by the vendor. The veddee j 
failed to make any of the payments as re- ! 
<iuired :—Held, by two members of the Court, 
that the provision in the agreement enabling j 

en ! •! to retake possession in default of 
payment was cumulative, and that the vendor 
not having done any act towards making an 
election that lie would forfeit the agreement 
to pay, and take possession of the instrument, j 
was entitled to the ordinary • tuedy on breach 
of tin- agreement to pay; that the burden of 1 
establishing the defence of intoxication was 
upon the defendant, and that he had failed to 
make it out ; ami that the agreement, even if | 
defective, had been fully ratified :—Held, by 
the other two members of the Court, that 
the agreement lieing oue for the conditional 
sal- of the organ, and no property passing 
until all instalments had been paid, and the 
agreement providing that, in the event of non
performance by the vendee of the conditions 
of sale, the payments made by him should lie 
l"rfeited and that the vendor could retake 
possession, the latter was the only remedy 
"lien to the vendor and that he could not 
sue under '.In* agreement for non-payment of 
tb. instalments. Trarit v. 11 ay, 33 X. 8. 
Heps. 551.

Default in Payment - Contract—Incor- 
I’"ration of informal memorandum ns to notice 

ite-taking without notice—Damages. .Idams 
v. Aeiccombc, 3 O. W. R. 201.

^«tncUon of Subject Matter ] —
u«u il l,"ar<‘- ,*1P S1*bject of a conditional 
' w’as drowned while in the actual posses- 
100 of th* buyer after default in payments :

—Held, that the loss fell upon th** buyer and 
that therefore the seller was entitled to re
cover the ba la nee of the price. Uillesyie v. 
Hamm. 4 Terr. L. It. 78.

Hire Receipt—Registration—/tills of ùa’e 
Ordiname, N. IV.7’.—Possession — Descriy *io 
of goods. J—The Ordinance respecting receipt 
notes, hire receipts, and order for chattels 
(No. 8 of 1880) requires such instruments to
be registered " where the omi.i....... f the bail
ment is such that the possession of the chattel 
should pass without any ownership therein 
being acquired l>\ the bailee." The instrument 
in question in this case provided that “ the 
title, ownership, and right to the lMissession 
of the property for which this note is given, 
shall remain in" the bailors:—Held, that, 
inasmuch as the “ receipt note ” in question 
in this case provided that the bailors might 
on certain contingencies take possession of the 
property, though tim i-iulii "i possession \\us 
in the bailors, the actual ptissession was ti 
pass to the bailee, and therefore the instru
ment was oue which came within the terms 
of the Ordinance. Sutherland v. Mannix, 8 
Man. L. R. 541, and Hoy ce v. McDonald, 1) 
Man. L. R. 297, considered. The Ordinance 
provides (s. 21 that the provisions of the 
Ordinance respecting Mortgages and Sales ot 
Personal Property (No. 18 of 1889) and 
amendments thereto shall apply to such 
receipt notes, hire receipts, or orders for the 
purposes of this Ordinance, in so far as the 
provisions thereof may not lx* incompatible 
with or repugnant to this Ordinance : —Held, 
that this provision made applicable to such 
instruments s. 8, Ord. No. IN of 1889. which 
provides that mortgages, sales, assignments,
or transfers of g....Is and chattels shall contain
such sufficient and full description thereof 
tlint the same may he readily and easily 
known and distinguished. The receipt note in 
question in this case stated that it was 
“ given for one team of oxen —Held, that, 
inasmuch as the instrument itself shewed fur
ther that the team of oxen was one bought Ly 
the bailee from the bailors for the price 
therein mentioned, that the team, immediately 
previous to the bailment, had been owned by 
the bailors, and at the time thereof was taken 
over by, and was in possession of, the bailee, 
the team of oxen was sufficiently described. 
Western Hilling Co. v. Darke. 2 Terr. L. R. 
40.

Hire Receipt- Removal ot goods. Kltarkey 
v. Williams, 1 O. W. It. 135, 419.

Lien—Enforcement—Extra-judicial seizure 
—Fees—Amount due—Tender—Extent of lien 

Moneys expended in Improving property. 
Pi-ase V. •/ ihnstun (N.W.T.), 1 W. L. it. 208.

Lien Note Signed after Sale and 
Delivery—Priority of Chattel Mortgage.]— 
On the 19th December, 1903. the plaintiff 
sold to <\ three head of cattle ; lie swore that 
0. agreed at the time to give him a lien on 
the cattle: the reason it was not given at the 
date of the sale was that he had no form of 
lien note at the bouse : he procured one and 
had it signed by ('. on the 31st Decembet. 
Resides the cattle, the lien note included a 
gray horse : the plaintiff stated that, when he 
presented the note to C. for signature, the 
latter wanted to put in the horse, and it was 
done. He never owned the horse and did not 
claim it. On the 21st January, 1904. €.. 
who was indebted to the defendant, gave him
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a chattel mortgage covering the cattle, honte, 
and other chattel# ; the chattel mortgage wan 
duly registered. Ou the 29 th March the plain
tiff, having heard that V. had left the province, 
went to ttee the defendant and ascertained 
that he held the chattel mortgage, but had not 
yet taken poeaerab n of the cattle. They were 
in the stable of one l1., to whom it was stated 
C. had sold them. The plaintiff made a war
rant of distress under his lien note and tried 
to seize the cattle, but, during the night, the 
defendant had taken possession of them under 
his chattel mortgage and prevented the plain
tiff from taking them :—Held, that if the lien 
note had been given at the time of the deli
very of the cattle to ('., it would have had its 
full effect under s. 2ti (b) of the Sale of 
Hoods Act. H. S. M. 1902 c. 152. The dcfeud- 
iint. having obtained the chattel mortgage
from in good faith and without notice of 
any lien or other right of the original owner, 
came within #. 20 (a), and was entitled to 
claim the goods under the chattel mortgage. 
Gallant v. Mellett, 18 < >< c. v 190. referred 
in. < ollom x. I/. tirwtA, Occ. N. 876, 15 
Man. L. H. 90.

Name of Vendor — Agreement to Pur- 
rha»r.)—[’ism a piano made by a company 
whose corisirate name was "The Mason and 
ltisch 1‘iano Company, Limited," and place of 
bualneee Toronto, claimed by them in replevin 
a* against a mortgagee thereof, there was 
painted the words “ Mason & ltisch. Toronto 
—Held, that if the transaction came within 
the Conditional Sales Act, H. S. <>. 1897 c. 
149. this was not a compliance with the pro
visions of s. 1 of that Act. But held, also, 
that the transaction did not come within the 
Act, the mortgagor not being bound the
agreement under which the piano was in his 
possession, to purchase the piano, but having 
merely the option to purchase it. Ilelby v. 
Matthews. 118951 A. C. 471. distinguished 
and applied. Uaeon v. Lind nay. 22 Occ. N. 
371. 4 O. L. It. .’MIT», 1 O. W. It. 061, Ô83.

Possession - Chattel Mortgage — Lien 
Xotet .let—It ill h of Hale Act—Registration 
—Assignment for Credit ora—Bn’motion». ]— 
The owner of manufactured articles which 
were in Ids possession free from any lien for 
the unpaid portion of the purchase money, 
signed a lien note in favour of the defendant, 
the manufacturer, containing a description of 
the goods and statement that the property in 
them was to remain in the defendant until 
paid for in full and that on default the de
fendant might enter and retake them :—Held, 
in the absence of evidence to prove that de
fendant had obtained the lien note by fraud 
or misrepresentation, that it might l>e treated 
as a chattel mortgage on the articles for the 
debt secured by it ns against the person who 
had signed it. The defendant had not put on 
the articles his name or any other distin
guishing name so as to comply with s. 2 of 
the Lien Notes Act, R. S. M. c. 87 •—Held, 
notwithstanding, that the lien note was valid 
as against the maker of it. The lien note 
was not registered under the Bills of Sale and 
<'battel Mortgage Act, 63 & 04 V. c. 31. and 
the maker of it, before maturity of the debt, 
became insolvent and made an assignment to 
the plaintiff under the Assignments Act, It. 
8. M. c. 7, for the benefit of his creditors:— 
Held. that, for want of such registration, 
the lien note, being an instrument intended to 
operate as a mortgage of goods which re
mained in the debtor's isissession until the
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assignment, was null and void as against his 
creditors, including the plaintiff 
assignee, by virtue of s. 2 (a) ui the Hills <>i 
Salt» and (.'hattel Mortgage A*t. I 
doubtful upon the wordini 
whether the debtor had 
tions to which he would be entitled'under ^ 
43 (f) of the Executions Act. It. S M. ,vi; 
—Held, that defendant could not claim the 
lienetit of any such exemption even if it x\;.s 
reserved by the debtor in the assignment. 
t'os v. Nchack, 22 Occ. X. lW, 14 Man I l: 
174.

Promissory Note /'rop. rty \ -it to 
—Judgment in Action on Vot< Cm utim. 
Under execution issued upon a judgment 
against the defendant, the sheriff seized ,i 
hinder in the poss«*ssion of the defendant. The 
Massey-Hurris Company claimed 'lie bind.r 
under a lien note, which provided that until 
the full amount of the purchase money was 
paid the property in the binder should remain 
in the company. Previous to the seizure of 
the binder the company had m-overed judg
ment in a County Court against the defendant 
upon one of the lieu notes or agreements for 

! the balance due ou the binder, and had issued 
| execution for the amount, hut in this exc-n- 
j lion there was no evidence of any action 
! having been taken :—Held, in an iulerpleadei 
| issue, that, notwithstanding the judgment 
I recovered by the company against the defend- 
1 ant on the note or agreement and the issuing 
| of execution thereon, the property in the 

binder still remained in the <omi 
| was not liable to seizure by the sheriff under 

the execution issued by the execution creditor.
I 1‘urtle v. Henry, 33 X. B. Repv W7. not 
! followed. .1/orris v. McAulay. 21 (>< X.
| 547.

Property not Passing - Fhtim/'- Lien
i note—Alteration — Conversion. Whihuu •

Hruce, 2 < ». W. K. 625.

Property not Passing — Jud'i"»wt hr
i Prier—Bur to Saiair-reer ndicotion. \ AVh. ro 
j a vendor has obtained judgment ti|».ii pr-uia-- 

.sory notes, representing the price machines 
I cold, ami at the time of sale it whs provided 

Iv special contract that these machines should 
| r. main his property until they should he en- 
I til fly paid for. he cannot, witnout first haying 
| debated from his judgment, issu, a saisie- 
j revi tidication for the machines, or obtain " 
j decln -ation that he is the owner of them, and 
j thus have a new judgment against the de

fendant Plcaaiacille Foundry v. lAnnq»>. 
<J. R. 2.- 8. C. 806.

Propervy not Passing — Rffinul
Accept—Destruction by Fin 11 tion l,ir 
Price. 1—The plaintiffs, by agreement in writ
ing. sold an engine and stone crusher. W1,h 
some extra pa is. to the defendant, on term* 
of the property -.«maining in them until the 
price was paid, , r which notes were to W 
given by .be defen. at within ten da vs otter 
the mix nines were started. Th 
were willing to deliver the goods, but 
fendant refused to take them and to give • 
notes, or to pay. according to the .r>ntrnct- 
The plaintiffs then commenced tins union, 
and. after notice to the defendant, removea 
the goods and stored them for safe keeping ■ 
the place of delivery in their own wurehou • 
where the goods were destroyed by tire '*1 j 
that the plaintiffs were, nevertheless, eutiti
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; ,,vi ÜM uaoaat of the conti u 1 pi Ice. 

suiryer I lassey Co. \. Robertson, 2Hpcc. N. 
1X2, 1 O. L. K. 21*7.

Property not Passing Right of vendor , 
io retake. WaferoMS Engine Works Co. v. | 
Livingston, 2 O. W. R. 214.

Purchase and Hire Agreement —
\ecessity for Filing — Bill» of Bale Act — 
Right* of \ endort agonist Purchaser for 
J uluc from Vendee — Incomplete Clause in 
Agreement.]—Where the plaintiffs sold to F. 
it piano for the sum of |3U0, F. paying « 
portion of the purchase money in cash ami 
giving his promissory notes for the balance, 
and, immediately after the sale and delivery 
of the piano, signing a purchase and hiring 
agreement, under which, upon completion of | 
the payments to be made by him. he was t«> . 
become owner of the piano, the title to which, 1 
in the meantime, remained in the vendors, 
and in which it was provided that in the 
event of F. becoming insolvent, or attempting j 
to sell nr part with the possession of the ; 
piano, all rights of F. should cease and the ' 
vendors should be at liberty to retake posses- | 
sion, and, while about one-half of the purchase • 
money was still unpaid, F. sold the piano:— | 
Held, that the agreement, having been taken 
by way of security, should have been tiled 1 
under the provisions of the Hills of Sale Act,
R. S. N. S. 1900 c. 142, s. 8, in order to be 

i11 d tors or an innocent pur 
• baser for value, and not having been so tiled, j 
the plaintiffs could not recover; and, the 
Court could uot give effect to a clause in the 
agreement which contained a number of ! 
blanks which by inadvertence were not filed 
up at the time the agreement was executed, 
and which lacked ingredients to make it ; 
operative and must deal with the agreement 
as if the clause were not there at all. Milter 
Bros. v. Blair. 37 N. 8. Reps. 293.

, Resale by Vendee—Conduct of Vendor— 
Estoppel- Implied Authority—Title of Bono 
Fide Purchaser—Wat err of Condition. 1—The 
plaintiffs, who were the ow ners of a quantity 
•»t logs, upon being asked by the defendant if 
tiny were for sale, replied in the negative, 
adding that they had already been sold to 
one M. The defendant thereupon bought n 
portion of said logs from M., who was in 
poMCHsiou and had all the indicia of title to 
the same, and paid M. in cash for them. As 
*’■ "f fact the sale to M. was subject
to the condition tliat no property in the logs 
was to vest in M. until they were paid for, 
of which condition the defendant had no ! 
knowledge. In an action of trover brought to f 
wover the value of the logs so purchase!I > 
from M. by the defendant:—Held, that the 
Plaintiffs were estopped by their declaration 
as to the snip to M. from setting up that the 
a fas m,t in h'm. and that a verdict ought, i 
Derptur, • „ (,»• entered for the defendant.
(•r .McIshnI. J., that the evidence shewed an 1 

<£*n*k 1,11 ll|p P,,r, °f the plaintiffs to aban- 1
J?.,, conditional element of their contract 1 

Jth M. and that he was clothed by the plain- ! 
: s with nutliority to sell the logs, account- 
i"*for the proceeds. Per Gregory, 

the Circumstances were such that the 
ii.uk» nt K,u ’ n,,t reasonably have had any 
Ikl L*? .Vi ,ll:‘ right of M. to sell. ami. as i 

, h#d put M. in a position to 
mCkTtk* f,n,U(* on ’h»* defendant, they must l 

the loss. Further, it being apparent

from the evidence that the plaintiffs intended 
that M. should dispose of the logs in the 
usual course of his business, he of necessity 
had an implied authority to sell and pass 
the title. People's Bank of Halifax v. Estep, 
3*1 X. H. Heps. 1*19.

Rescission by Vendor — Principal and 
Agent — Authority of Agent — Parol Evi
dence of Agency. |—Held, that the buyer of an 
article under a sale, conditional upon the pro
perty not passing until full payment of the 
price, was entitled to treat the contract as 
rescinded where the seller took |*ossession, 
used, offered for sale, and neglected to take 
proper care of, the article, although he made 
no actual use of it. Sawyer v. Pringle, 20 
<>. R. Ill, 18 A. It. 218. followed. The 
evidence of the authority of a person assum
ing to act as agent for a dealer in agricul
tural implements, and the scope of his author
ity discussed. Where ou the trial, jm.ro! 
evidence was given, without objection, to es
tablish agency, and afterwards it appeared 
that the agent's appointment was in writing, 
and, ou appeal, it was contended that the 
parol evidence should not have been anil 
should not be considered :—Held, that, though 
upon the written appointment being put in 
evidence, an application might perhaps, have 
been properly made to strike out the parol 
evidence being on the same point, yet, as no 
such application had been made, nor any ob
jection taken to its reception, the parol évi
dence might properly lie considered. Harris 
v. Dustin, 1 Terr. L. R. 4**4.

Suspensive Condition Term of Credit 
— Delivery — Pledge — Shipping Bills — 
Bills of Lading Indorsement — Notice — 
Fraudulent Transfer — Insolvency — Résili
ation of Contract — Revendication — Plead
ing.]— The absence of the indorsement on bills 
of lading by the consignee therein named 
is notice of an outstanding interest in the 
'.•••.•Is represented by tbs hills, and plsess 
persons proposing to make advances upon 
the security of those bills upon inquiry in 
respect to the circumstances affecting them. 
On failure to take proper measures in order 
to ascertain these facts and obtain a clear 
title to the bills and goods, any pledge thereof 
must he assumed to have been made subject 
to all rights of such consignee. Rut. per 
Taschereau, CJ.C., dissenting, that where 
a sale of goods has Ik -n completed by actual 
tradition and delivery, the mere absence of 
the consignee’s indorsement upon shipping 
hills representing the goods made in the name 
of the vendor, cannot have the effect of re
serving any right of property in the vendor. 
If the goods have lieen sold upon terms of 
credit, the unpaid vendor has no right to re- 
vendicate such goods after they have passed 
into the possession of a third person in the 
ordinary course of business, and, in the pre
sent case, on failure of the conservatory seiz
ure and in the absence of any right <>f the 
plaintiff to revend irate the goods, the alter
native relief prayed for by his action should 
not be granted, (Josselin v. Ontario Bank. 
86 8. C. It. 4* si.

Waiver — Intention — Secondary Evi
dence—Handwriting.]—On proper evidence as 
to non-production of the original, secondary 
evidence of the contents of a letter, given 
by a witness who had seen the author write 
once only, was admitted. On a conditional 
sale, evidenced by writing, providing that the
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title should remuiu in the «el 1er till cash, 
notes, or drafts (for the balance of purchase 
price) us agreed upon, should be paid Held, 
that the question whether the conditions had
i...a waived and thus the property had vested
in the buyer, was entirely u question of in
tention, and that the facts shewn in evidence, 
one of which was that the seller had accepted, 
for tile balance of the purchase price, the 
promissory note of a tirui of which the buyer 
was a member, did not shew an intention 
to waive the condition as to property. if art y 
v. Pierce (No. 2), 4 Terr. L. It. 24tl.

IV. Contract.
Acceptance and Delivery—Evidence— 

Demand - Dispensing tcitk — Ascertained 
(toads.J—Although the terms or conditions 
of a civil contract fur an amount exceeding 
$80 (art. 1286, C. C.), cannot be proved by 
oral testimony, the acceptance of the con ! 
tract and the delivery of the article sold 
may be proved by a witness. 2. From the 
moment that a pnr'y to a contract refuses ! 
to acknowledge the contract, a demand and ; 
tender of payment becomes useless, 3. A j 
jH-rson who lias bought en bloc a certain i 
ascertained nuipber of animals cannot be 
forced to accept a smaller number. Work v.
< tanecy, <J. 11. 26 8. C. 190.

Agent — He presentations-—Contract —
ml Defect Inepeetion Part

Payment — Forfaiture.]------The defendants
w rote to the plaint iffs enquiring whether they ; 
knew of a vessel fulfilling certain require
ments, and which, they col Id* “in every re
spect ...... mmend and guarantee.” The plain
i iffs replied, mentioning and recommending 
a vessel offered for salt*, but saying "If you I 
consider this vessel, we would advise you I 
to scud a man and Inspect her, as we would | 
not care about sending you a vessel and then 
not to turn out satisfactory.” The defen- j 
dants wrote in return that they were unable 
to send a man to examine the vessel, but i 
were prepared to take her on the plaintiffs' j 
recommendation. They thereupon authorised j 
the plaintiffs to buy the vessel and draw i 
on them for a portion of the purchase money, j 
and ugreud to pay the balance on delivery:-- 
Held, that when the bargain was finally 
struck between the plaintiffs, acting for the 
vendor, and the vendee, the property passed, 
and there was no further locus puumentite 
after that date. Some time after deliver)1, 
the defendants discovered that the vessel was 
infected with dry rot, which made her prac
tically valueless, bel could not be detected by 
any ordinary iiis|H>ction :—Held, that, in mak
ing toe representations tbei did a* i<. tbe 
condition of the vessel, and in the conduct of 
die negotiations, the plaintiffs were only 
houud to use ordinary diligence in the dis
charge of their duties, and the evidence fully 
warranted the conclusion that such diligence
was need Held, further, that a reference 
to tlie part payment as "earnest money," 
and a provision for forfeiture of the amount
paid in die event ->f dm defendant» falling 
to complete the purchase were not sufficient 
to give the defendants the option of forfeiting 
their dejaisit and refusing to carry out their 
contract as to the balance. Duckett v. 
Horkc, 37 N. 8. Heps. 436.

Appropriation of Goods Interception 
by assignment — Fraud—Warehoused goods. 
Met alii v. Roscoe, (1 O. W. R. 880.
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Authority of Agent — Recognition by 

principal — Breach - - Non-delivery of goods 
—Cause of action — Jurisdiction of Outario 
Court — Correspondence — Refusal to com
plete delivery — Measure of damages. John
ston v. Hurt», 3 O. W. R. 192.

Breach — Conditions — Shipping Pay
ment — Construction of Contract — I him- 
ayes. |—Ry contract iu w riting M. agreed to 
sell to I*, cedar poles of specified dimen
sions, the contract containing the followin. 
provisions: “All polos as they are lauded m 
Arnprior are to bo shipped from time to time 
as soon as they are iu shipping iwnditiuu.
Any poles remaining at Arnpi 
month after they are in shipping condition 
to be paid for on estimate in 30 days there- 
from, less 2 per cent, discount. . . . For 
shipments cash ."$*■ days from dates of in- 
volt es leee 2 per cent. 11 o 
for poles nut shipped P. was not obliged 
to pay on the expiration of one month after 
they were in shipping condition, but only 
after days from receipt ol : 
of such poles. M. refused to deliver logs that 
hod been on the ground one month without 
previous payment, and P. brought an action 
for specific performance anti damages, con
tending that he could not be called up.m to 
nay until the poles were inspected and imsscd 
by him, and also that M. should supply the 
cars. M. counterclaimed for the price of the 
poles : — Held, Sedgewick and Killam. .1.1. 
dissenting, that each party had misconstru'd 
his rights under the contract, and no judg
ment could be rendered for either. Judgment 
of the Court below, 3 O. W. it. Oti, revers'd. 
Phelps v. UcLachltn, 26 Occ. N. N), .V, S. C. 
R. 482.

Breach Failure to give lien notes for 
price—Acceptance of goods—Measure of dam
ages—Lien — Relief not claimed. Krienke 
v. Mohr (N.W.T.), 1 W. L. It. 264

Breach Refusal to accept Damages - 
Costs. Matts v. Hehsdorrfer (No. 2) (X. 
W.T.), 1 W. L. R. 110.

Breach - Rescission - Damages. FiA- 
er v. Carter, 6 O. W. It. 2!*$.

Breach Warranty — Defect. IVHIiaa» 
v. Cook, 1 O. W. It. 133.

Completion Vitae of Payment.] Il i* 
not, in principle, necessary for the «"mpb 
lion of a contract for sale of goods that tin* 
time for payment of the price shall be fixed 
it la sufficient if the parties are agreed « 
lo the price of the thing sold, llurlhurt '. 
Stnrart. (J. It. 24 S. C. 19.

Condition -
urveyor — Action for ! net I. i i«rau.| 
n agreement for the sale of logs contai 
condition that the logs were to be i*urveTM 

v any surveyor the vendee might hay 
is employ and that such survey was to * 
nal:—Held, that proof of inch » > 
as. in the absence of any 
r Incompetency <>n the part Dia|B.
urveyor. a condition precedent l,,tll®P| 
ff*« right to recover the price of ,hP '°V 
nd that the trial Judge was „ error m 
ejecting the evidence of 
ie ground that lie was not lm-redl» ■£
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municipality and under bonds. Patron v. 
Urn n. 30 X. B. Reps. 4.

Condition ae to Acceptance — Pont 
Utter Time Limit — Term for Delivery
_Breach of Contract •— Da moyen — Count-
, Ri§kt of tcNea.] The plaintiff
on 2nd October, 1899, wrote offering to sup- 
ply tbv defendants with 37 car loads of hay 
a> prices mentioned " subject to acceptance 
within 5 days, delivery within 0 mouths.” 
On ihv 5th October the defendants replied :
•• We will accept your offer on timothy hay 
as per your letter to us of the 2nd instant, 
l’lease ship as soon as possible the orders 
you already have in hand, and also get off 
the 7 cars as early as possible . . . We
will advise you further as to shipment of the 
:to cars. Should we not be able to take 
it all m before your roads break up. we pre
sume you will have no objection to allowing 
balance to remain over until the farmers can 
haul it in. Do the best you can to get some 
empty care at once, as we must have thrw 
or four care by next freight.” This letter 
we a registered, and, although it reached the 
plaintiff's post office- within the live days, was 
not received by him until the following day. 
Tin- hay was not delivered, and, before the 
expiration of the six months named for de
livery. the defendants, in defence of this ac
tion (which was brought in respect of earlier 
transactions), counterclaimed for damages for 
breach of contract in the non-delivery of the 
37 car loads : -Held, that the correspondence 
did not constitute a binding contract, as the 
parties were never ad idem as to all the 
terms proposed. 2. That, as the six months 
limited for making delivery had not expired, 
the company had no right of action for dum- 
ages. even had there been a contract, and 
that the filing of the counterclaim was prema
ture. Oppenheimer y. Itrackman ami Kcr 
MilHny Co.. 23 On . N. «12. 32 8. C. K. «KM*.

Cord wood -Measurement — Tender — j 
lit-sale — Partnership — Dissolution - Ac
quiescence — Estoppel — Contract — Setting 
a]Mirt wood. Smith v. Gordon, 3 O. W. It. 
31*7.

Correspondence Condition an to Qual
ity —- 1 ceeptance — Completed Contract — 
Breach.] — The plaintiffs offered to buy a 
quantity of fish from the defendants, at n 
price twenty-five cents per quintal above the 
Halifax price, provided the fish were so 
cleaned, or prepared for market, ns to leave 
"little, if any. blood or black spot." The 
defendants answered, guaranteeing to furnish 
the quantity of fish required, at the price 
Minified, and prepared ns required by the 
pit Intiffs, “ with one exception, that It is 
impossible for us to take all black skin from 
tlu- napes of fish.” The plaintiffs, in reply, 
Mated tbsi the condition which the defend
ants wished to except was the most imixirt- 
ant requisite, that it was done in the case 
nf nil liah caught and cured in Iceland, and 
other places mentioned, and that, for this 
one reason, fish from those countries sold 
at a fair price, when fish not so prepared 
could not be sold at all. The defendants 
faded to make any immediate reply to this 
le[ter- *nd the plaintiffs wrote again, asking | 
whether tli«* defendants had decided to supply 
lie cargo in the condition the plaintiffs would 

dae to have It, as per their previous letter, 
iae defendants thereupon wrote: "We will 
iiirnish any quantity of fish that you want.
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suitable for any market, at the price you
offered.” They added : " i will do my beet
in regard to removing the black skin, as you 
stated in your previous letter.” To this 
letter the plaintiffs replied, stating that they 
would take u cargo of 2,500 quintals. ” ac
cording to previous arrangement as to qual- 

i ity and price." The defendants failed to 
I deliver the fish, as required, and the plaintiffs 
j claimed damages :—Held, that, notwithstand*
I ing the words “ 1 will do ray best," there 
j was a complete contract, upon which the 
| plaintiffs were entitled to recover. Anglo- 
\ X etc fou mil and Finit Co. v. Smith, 35 X. 8. 

Heps. 207.

Counterclaim — Onus. Pat Portage 
! Lumber Co. v. Kendall, 1 O. W. K. 197, 

528.

Delivery Abroad — Importation Prohi
bited — Cuntomn Lawn — Knowledge of Ven
dor— Ignorance of Purchaser.] — One who 
sells, promising to deliver to the purchaser 
in a foreign country, goods the importing of 
which to his knowledge is prohibited by the 
laws of that country, is obliged, in case of 
confiscation of the article sold, to repay the 
price to the purchaser, where the latter was 
ignorant at the time of the sale of the prohibi
tion. Quigley v. üenjardinn, Q. It. 23 S. C. 
494.

Delivery Abroad — Importation Prohi
bited - Knowledge• of Purchaser — Confis- 
ration by Cuntomn I uthoritien.]—When goods 
sold are deliverable in a foreign country, 
where the importation of that kind of goods

inhibited, to the knowledge of tin- pur 
( chaser, the vendor, who assumes all risk of 
I confiscation of the goods until delivery, is 
1 not responsible to the purchaser if. after de

livery and acceptance by the latter, the goods 
are confiscated by the customs authorities. 
Couch v. Denjurdinn. Q. It. 24 8. C. 543.

Description Measurement — Rejection 
! -Evidence - Findings. Mickle v. Collins. 

2 O. W. It. 1147.

Foreign Forum —Hill of Lading ■— Con
ditions.]—Words or conditions stated in the 
margin of a hill of lading, which appeared 
there at the moment of acceptance, form part 

1 of the contract. 2. The stipulation in a bil!
, of lading, executed in a foreign country, that 

"all disputes regarding ihi< i»iii of lsding are 
to lie settled according to the law of the 

i empire of Germany, and decided before the 
Hamburg law Courts," is not «-ontrary to 
public order, and will lx* recognized and en
forced by the Courts of this province. 3. The 

| condition is restrictive in form. 4. Where it 
is expressly stated in the bill of lading that 
" in nmqitiqg this hill of lading, the shipper, 
owner, and consignee of the goods agree to 
Im‘ bound by all its stipulations, exceptions, 
and conditions as fully as if they were nil 
signed by such shipper, owner, or consignee." 
the consignee of the goods in Montreal is 
bound by such condition. Michalson v. Ilam- 
li uni imcrican Pocket Co., Q. R. 25 8. C. 
34. « Q. P. It. 165.

Fulfilment—Non-payment of Price —Ex
ercise of vendor’s lien — Changing character 
of goods. Heaton v. Sauve, 5 O. W. R. 446.

Goods Shipped Failing to Comply 
with Order Both as to Quality »\nd
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Quantity—Payment of draft attached to 
bill of lading to obtain inspection—Accept
ance of part of goods shipped — Return of 
pint — Recovery <>f part of moneys paid on 
draft. Arnold v. Peacock, 3 O. W. R. 278.

Measurement Tender — Insufficiency— 
Resale — Privity — Estoppel — < 'ont tact 
—Setting a;-art goods — 8t le of i-osts. 
Smith v. (Jordon, 2 O. W. R. U

Order Given to Agent ■— Promitr to 
Huy. | —An order given to n travelling sales- 
mau of a wholesale house, whose power as 
agent to accept it is not shewn, is at least 
a promise to buy which binds him who gives 
it. Théorrt v. Alorencg, Q. R. 27 8. V. lfiO.

Payment — Security — Lien — Oral 
contract — Novation — Consideration — 
Property passing. Watt a v. Ilehadocrfct
(So. 1) (X.W.T.), 1 W. L. R. 105.

Payment — Mistake — Recovery back — 
Counterclaim — I hday — Damages - Bri
dent*. Scoff v. Toaker, (N.W.T.), 1 W. L.
r. mu.

Place of Delivery -Receipt of flood»— 
“Delivered Price"—.Notice — Katopinl.]— 
The plaintiffs, while expressly stipulating 
against any obligation to deliver, offered to 
sell to the defendants 20 cars of Pittsburg 
slack at $1.25 at mine, which they would ship 
all rail if the defendants wished, and if the 
plaintiffs would procure the necessary cars. 
The defendants telegraphed, giving order at 
the price named, " F.O.B. mine,” adding 
** Route it G. T, R. Ixindon." On the same 
day the plaintiffs wrote accepting the older, 
and stating that they would ship as soon 
as railway equipment could be furnished, 
that an all rail rate of $2.10 to Ixindon 
had been quoted them, and they would ask 
the carriers to put same through at * once. 
Subsequently and before any shipment had 
lieen made, it was arranged between the plain
tiffs and defendants that No. 8 Pittsburg 
slack should be substituted for Pittsburg slack, 
and at the same "delivered price." Invoices 
sent with the coal shewed the mine price at 
$1.66, but, notwithstanding, the defendants 
accepted the coal, and made no protest until 
making their first payment Held, that the 
place of delivery was to be at Ixindon at the 
price of $8.35; and, even if the defendants 
could claim to have lieen misled by the cor
respondence, they were estopped by dealing 
with the coal when the invoices were received 
from shewing the contrary. Burton. Reidler, 
ond PhUlipa Co. v. London Street i:. it Co., 
24 Occ. N. 837, 7 O. L. It. 717. :t O. W. 
R. 066.

Sale “ Commerciale " — Good» of An- 
other — Recovery.]—The sale by a trader 
of the whole assets of his business, is a 
sale “ commerciale." The owner of an arti
cle sold as part of such assets cannot recover 
it from a purchaser in good faith, the sale 
of the goods of another being, as a sale 
" commerciale." valid. Sationul Ca»U Re- 
yi»tvr Co: v. Dcmetg. R. 14 K. H. 68.

Statute of Frauds -Inability of Vendor 
to Pvliver Hood» — Rteach of Contract — 
Sale of Butine»» a» a going Concern—The 
plaintIffs v ere < set m-.r~ of one John Me- 
Calls, who had carried on a general grocery 
and hardware business in 8t. Ca harines.

They causetl an advertisement to lie publi bed 
asking for tenders for the purchase en bloc 
of the gra-ery and hardware stis-k. goodwill, 
lixtures. etc., of the business. The advertise
ment stated, inter alia, that intending pur 
chasers were to tender at a nit.- of much 
in the dollar for the stock and nxtuns. and 
a specified sum for the goodwill ; that the 
business had been continued from M« < alla's 
death by the executors, and was a going mii- 
'•ern ; that the stock sheets might be seen 
on application to the executor's solicitor; 
and that further particulars and condition- 
of sale might also be seen there. I »• fend
ant came into the office of the solicitor on 
two occasions and looked over the stock 
sheets ; that on 22nd September, 1W, tbe 
day before the tenders were to lie opened, de
fendant met him in the street in the evening
and said he thought ht wou d
on the stock. l>efendant asked the solicitor 
to write it out for him and gave hint the 
ligures, 75 cents for the grocery stock and 
80 <‘ents for the hardware stock : nothing 
for the goodwill. Solicitor then wrote the 
following offer : "To the Trusts and tluanm- 
tee Co. (Ltd.), Toronto. “ 1 tear Sirs. -I 
offer 75 cents on the dollar for the gns-ery 
stock and 50 cents on the dollar for the hard
ware, but nothing for the goodw ill. “ Your*. 
" John Ross, per A. W. Marquis." This offer 
.vas acceptai by the plaintiffs, and notice 
thereof in writing given by the solicitor to 
the defendant containing a request to call 
and execute the agreement in accordan<v with 
conditions of sale, sad to make ii - 1 
The defendant by letter repudiated any lia
bility on the contract. The conditions of nan* 
were never produced nor proved. There had 
been a large quantity of staple goods sold 
prior to time for completion of the contrait : 
—Held, that there was no valid iuntract un
der the Statute of Frauds ; and further, that, 
by the depletion of the stork, the plaintiff* 
were not in a position to carry out the alleged 
contract. Truni» and Guarantee Co. v. Boa. 
5 O. W. R. 558, 0 O. L. R. 715.

Unascertained Future Goods l/«/»r<»-
priation to Contract — Propcrta Pa»*ing.]-- 
Held, that, under the circumstances of this 
case, there was a sale hy description of un
ascertained future goods, via., _woud to he 
cut, drawn, and delivered, and 714 cords of 
the wood were delivered at the place at which 
by the rontract tlicy were to Is* delivered, 
and in the state in which hy a 8iil*ei|uent 
agreement they wen* to Is- delivered, and 
the plaintiff, hy measuring. estimating, mark
ing a ml stamping them wtii hia own stamp, 
assented to the delivery of them in the stat** 
in which they were delivered, and uncon
ditionally appropriated these 714 i-orils t" the 
contract, and the property therein thereupon 
passed to the plaintiff, as was the intention 
of the parties; and the provisions of tin sub
sequent agreement did not prevent tin proper
ty passing: and the plu'ntiff must bear the 
loss of part of the wissl which was destroyed 
by fire. Wil»on v. Sharer, 21 Oec. V 141. 
1 O. !.. R. 107.

Vendor’s Risk—Inavranee Clan*' - In
terpretation — Perithnblc Good». |--l uder 
the “ cost, freight, and insurance " ( huee in 
n contract of sale, the vendor is obliged t 
keep the gtsslw fully insured against all low- 
damage. or deterioration to which they may 
be exposed, until delivery ; and, consequently, 
in the ease of perishable gooda, such clan**
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in not complied with by an insurance war
ranted free from particular average, or part 
loan, and which covered only a ]>ofabb of 
the risk from ordinary perils of the eea. 
Canada Hardirure Cu. v. Suren-JI art manu 
Co., Q. K. 24 8. C. 43U.

Writing — What Amount* to—Evidence 
—Commencement of Proof.]—It ia not essen- 
tial that the writing required by clause 4 of 
art. 1235, C. G., set forth the contract of 
sale in all its details; it ia sufficient if it 
set forth the essential terms of the contract, 
oi refers to another writing which doee • • >n 
tain them. The writing may be supplement
ed by the admission of the party, but such 
admission ought to include all the conditions 
contained in the writing, and ought to be 
complete in itself ; furthermore art. 1235, 
forming, ns it does, an exception to art. 1233, 
such admission cannot be offered as the 
commencement of proof by writing. A writ
ing, signed by the party sued, which confirms 
the requirements of art. 1235, C. V., but 
which such party con ends is not binding, 
would, nevertheless, be sufficient to form a 
basis for the admission of oral testimony of 
the contract, of sale. Moiteur v. Mitchell, 
y. K. 14 K. B. 74.

V. Delivery.

Change of Possession — Animals — 
Visible and public change—Conversion—Dis
pute ns to ownersnip—Costs- Scale of—Set
off. UcMchol V. Hrnck* (N.W.T.), 1 W. 
L. it. m.

Damages for Non-delivery -Contract
Correspondence - Executors of vendor— 

Corroboration. Lpton v. Eligh, 2 O. W. It.

Damages for Non-delivery—Measure 
—Claim and counterclaim — Payment into 
Court — Costs. Delhi Fruit nnd Vegetable 
Canning Co. v. Foote. 2 O. W. It. 413.

Denial of Delivery — S ovation — 
Evidence of Inferior Quality—Admissibility 
—Amendment.]—Where, in an action for the 
price of piles of red pi.ie, sold and delivered 
to the defendant, the plea, in addition to a 
general denial of delivery, was to the effect 
that the plaintiff had accepted other persons 
as Ins debtors instead of the defendant, there
by creating novation, evidence of the inferior 
quality of the goods supplied is irrelevant to 
the issue, and inadmissible. 2. Amendment 
" , l. P*eo trial, in order to allege
that the goods supplied were not in cun form - 
■ty to the contract, ought not to be allowed, 
nore particularly where the evidence did not 
shew objection or refusal to accept on this 
ground at the time of delivery. Veillent v. 
d «SfT. a,ut ,jake Superior R. W. Co., Q. 
R. 28 8. C. 217.

Denial of Sale and Delivery -Barden 
°i 1 roof—Corroboration — Appeal — Re- 
vertal of Judgment. |—In an action for the 
priic of goods sold and delivered, judgment 
was given in favour of the defendants at the 
trial, on the ground that the denial of the 
sale and delivery threw the burden of proof 
upon the plaintiffs, and that they had failed 
to satisfy this burden, there being a conflict 
oi evidence between the plaintiffs' traveller,

I E., and the defendant M. It apjiearing from 
the evidence that the ground upon w’hich the 
case was determined at the trial was wrong, 

I the evidence of E. being corroborated in a 
number of particulars, and there being a 
preponderance in favour of the plaintiffs :— 
Held, that the appeal should he allowed and 
judgment entered for the plaintiffs for the 
amount of their claim, with costs of action 

| and appeal. Fraacr v. McCurdy, 35 X. S. 
I Reps. 407.

Failure of Seller to Deliver Part—
.letton by Purchaser — Damage* — Prapor- 

! tionate \ atue.]—A purchaser who is not put 
| in possession of a part of the goods sold to 
; him en bloc, can claim from the vendor 
1 only the value of the part which he has not 
i received in proportion to the total price, and 

the damages mentioned in art. 1518, (J. C. ;
1 all other damages will be refused upon defence 

in law. Muscat v. Montreal Hardirarv Manu
facturing Co., 5 (j. I*. It. 107.

Non-delivery of Quantity Contracted
tor .Measure of Damages — Measurements 

i — Specifications — Interest — Mise en De
meure.]—An insolvent had agreed to deliver 
to V.. n creditor, upon a certain dock, a

! quantity of wood at so much per foot, the 
i expenses of measurement to be paid by the 

insolvent, who was to furnish sjiecifications 
to V., the measurement to he made by the 
measurers of the Quebec harbour eoiiimis- 

| sion :—Held, that the delivery was not com- 
, plete until the measurement had been made 

and the specifications furnished to V. : also 
ihat it was incumbent on tlu* insolvent or on 
the curator representing him to prove his 
allegation that V. had received a larger quan- 
ity of wood than the specifications shewed or 
than V. admitted, and the proof of that must 
lie clear and certain. 2. In a commercial 
matter interest upon money does not run 

i unless it In* alleged and shewn that it is 
' allowed by commercial usage. 3. In a com

mercial matter mise en demeure arises by 
lapse of time alone. 4. By the default of 

j the insolvent to deliver to V. the quantity 
| of wood which he had contracted to deliver 
I to him. V. had the right as damages to the 
difference between the pr«ce upon which lie 

! had agreed with V. nnd the price at which 
lie had sold or could re-sell the wood. 5. 
In ft commercial matter it is necessary to 
In* faithful and to fulfil exactly a contract
within t e time ... .....d, for a disturbance maj

j quickli he caused in the affairs of a trader 
j by reason of one with whom he has eontraet- 
I ed not punctually fulfillin' his obligations. 

In re Moisan. Q. R. 22 8. C. 423.

Payment for — Covenant — Action on 
—Counterclaim for Xon-delh cry of Part— 

1 Nominal damages. Delahey \. Reid, 1 0. 
| W. R. 522.

Refusal of Vendor to Deliver until 
Payment -Breach of Contract — Damages 
—Reference. Phelps v. McLochlin. 1 O. W. 
R. 806.

VI. False Representations.

Manufactured Article — Damages — 
j Deception.]—The defendants, stove manufne- 
| turers. having in their txisurssion n second- 
1 hand stove of the plaintiff's manufacture, re-
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paired aud refitted it. One of the defen
dants' employees, obeying the instructions of 
one of the tirm, put on the stove a plate bear
ing their own name, aud it was sold with this 
plate on it, but the purchaser was informed 
that the stove had been manufacturée! by the 
plaintiff. The stove was soon afterwards 
returned by the purchaser to the defendants, 
aud another taken in its place: — Held, 
(affirming the judgment in Q. It. 10 S. (J. 
18V), that there having been no misrepresen
tation or intention to deceive, and no «lamages 
proved, and the purchaser having been inform 
ed that the stove was of the plaintiffs manu
facture, the plaintiff hud no right to recover 
damages. C'hapieau v. La parti. O. It. 18 
8. C. 14.

Manufactured Article - l it junction— 
Trade-Mark J -- An action for damages lies 
against a person who passes off goods manu
factured by him as the manufacture of an
other, and a writ of injunction may be 
granted to restrain the sale of such goods 
under false representations, although the 
plaintiff has not registered any trade-mark 
for the goods mauufacture«l by him. Vive 
Camera Co. v. Hogg, Q. It. 18 8. C. 1.

VII. Pbovebty Passing.

Ascertainment of Quantity—Culling 
—Destruction before Delivery - Croat rig not 
Passing.]—The plaintiff sold to tne defen
dant all the roples of first and second quality 
on the tree* in the plaintiff's orchard at a 
rate per barrel, the plaintiff to pick tin* ap
ples and place them in piles, the defendant 
to supply barrels and pack the apples, aud 
the plaintiff to take the apples when 'n bar
rels to the railway station. There was no 
agreement as to the time and modi* of culling 
ami {sicking or the time for payment. The 
plaintiff picked the apples and placed them in 
I*:|es ami told the defendant that they were 
ready for packing. The defendant was not 
at the time able to obtain barnds. About 
three weeks later, however, lie took delivery 
of twelve barrels of apples. Two weeks after 
this a severe frost o<*curred aud the rest of 
the apples were destroyed, neither the plain
tiff nor the defendant having taken any stej» 
to protect them:—Held, that tin* infemu-e 
from the circumstances was that the culling 
was to be done by the defendant with the 
plaintiff’s concurrence; that until tin* culling 
took place there could lie no ascertainment 
of the apples intended to be sold; that tin* 
property had therefore not passed; and that 
the loss must full on the plaintiff : Lee 
v. Culp. 24 Ore. N. 310. 8 O. L. It. 210, -I 
O. W. It. 41.

Bill of Lr«ling in Name of Vendor--
Transmission to Purchaser Vnindnrsnl — 
Pledge by Purchaser—Right to Rescind — 
Right of Vendor to Recover from Third Party 
—Ranks. |—When the vendor of goods, to 
secure payment, lias consigned them to him
self at the ports of shipment, ami taken fro..i 
the carriers hills of lading in his own name, 
and afterwards sent these to tin* purchaser, 
without indorsing them and without com
pleting the delivery of the goods, he alone 
has power to «H » hills of hiding,
and the purchaser cannot lawfully assign 
them to a bank to secure advances, nor pledge
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or otherwise give title to them. The vendor 
not having made deliver) of the goods, since 
the bills of lading were made out to |,js 
order and were not indorsed, arts. 1543, P.ws, 
and 190U, C.C., do not apply: but, by virtue 
uf the provisions of art. 1066, the" vendor, 
who hail preserved his possession of mid pro 
perty in the gorsls, could n-oid the snle, tin* 
purchaser having b«*eu guilty of failure tn 
carry out his obligation to pay for them; and 
the bank which had made advances to the 
purchaser as afomuiid, was bound to account 
to the vendor for the bills of lading which 
hod been received from the purchaser and 
the goods which they represented, and in de
fault, for the value of such goods. Judgment 
in Q. It. 25 S. <’. 48U varied. Ontario lin k 
v. (Josselin, Q. It. 14 K. B. 1.

Breach of Warranty -Counterclaim
Pleading. Marks v. Waterovs Engine Work* 
Co., 1 O. W. It. 148.

Condition — Waiver — Detinue — De
mand and Refusal.]—The plaintiff sold to 
the defendant his one-half interest in a lieitei 
named Irene, registered ns a thoroughbred, 
the defendant already being owner of tin* 
other half. The defendant subsequently 
charged the plaintiff with having wrongfully 
secured the registration of the heifer as a 
i ’ioroughbr«*d when, as hi* alleged, sin* was 
no.'. The charge was laid before the Execu
tive Committee of the Dominion Short Horn 
Bleeders’ Association at Toronto. The par
las then entered into a written agreement, 
which provided; (1) that the heifer should 
b«‘ resold to the plaintiff at a certain price;
(2) that on payment of the price the heifer 
was to become tile property of the plaintiff ;
(3) that the defendant should withdraw the 
charge above referred to, and upon all pro
ceedings in r«*si»e<,t to it being dropped by the 
association the " foregoing part " of
ment was to be carried out. The defendant 
did not withdraw the* charge, nor were the 
proceedings dropped. The plaintiff twice 
tendered the purchase price of the heifer to the 
defendant, which was refused. He then, with
out making a formal di*mand for tb< heifer 
su«*«l the defi-ndant in detinue:—Held, that, 
as the condition contained in the third clause 
of the agreement was insert«*d for the plaintiff» 
benefit, he could waive it; that lie had waived 
it, by preferring payment; that on refusal 
to accept the price the defendant became ipso 
facto the wrongful detainer of the heifer, 
that a demand and refusal was therefore 
not ««sent in I to the plaintiff’s right of ac
tion; and that the plaintiff was. therefore, 
entitled to succeed. Wright v. Hhattuek, 
4 Terr. L. B. 456, 5 Terr. L. R. 264.

Destruction on Vendor’s Premises - 
Liability — Damages. Taylor v. McCltve, 
4 O. W. B. 252.

Entire Contract Property not passing 
—Action for price—Deduction for defects 
Damages. Crompton and Knowles Loom 
Work» \. Hoffman, 1 O. W. It. 717.

Future Delivery - Destruction before 
Measurement.] — Whether Hie property m 
goods contracted to be sold has or has ,|f' 
passed to the purchas«*r. depends in <«cb case 
upon the intention of the parties, and the 
perty inny pass even though the goons tin 1 
not been measured and the price has n 
been ascertain.il. The property In the «no- 
wood in question in this case was held t
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have passed to the purchaser before measure
ment. although owing to the destruction of 
the wood by lire the price could not^be as
certained with precision. Judgment of a 
Divisional Court, 1 O. L. R. 107, 21 Occ. 
\ 141 affirmed. Wilton v. shaver, 22 Occ. 
N. 11, 3 O. L. It. 110.

Goode to be Manufactnr d -Breach 
—Construction—“ If it is satisfactory " 
Damages -- Property passing — Destruction 
by lire—Appropriation of goods to contract. 
Uvuipiante v. V évitant, 4 O. W. It. 70.

Loss of Goods -Default of vendee — 
Specific goods — Unconditional contract — 
Postponement at delivery and payment. Craig 
v. Beardmore, 2 O. W. R. 985.

Place of Inspection — Icccptance of 
Purl—Rejection nf Rendue.]—Contract for 
sale of butter then manufactured and also 
for ail butter to be manufactured during the 
season ; quality to l»e “ fine delivery to ne 
f, o. h. cars, Birtle. Purchaser carried on 
business in Winnipeg. No insiiection took 
place at time of contract. Vendor shipped 
ear load at purchaser’s request to Winnipeg. 
Purchaser refused to accept because of defect 
in quality. Vendor re-sold and sued for 
difference between contract price and amount 
realised:—Held, that the agreement •< to 
quality was a condition <>f the contract : that 
the property in the butter had not passed; 
that the place for inspection was Winnipeg ; 
that the purchaser's duty to accept depended 
upon the quality of the butter; that the fact

i had ....... pt< d other < ar
loads of “ fine " butter did not bind him to 

epi one t hat a as not. < I »\ment \. Thomp 
son. 9 o. It. 500, 12 A. 11. 11.78, 13 8. C. 
R. .'«>3, commented on;) tlmt the «mus was 
on the vendor to prove the quality of the 
butter: that such evidence could not bo given 
in rebuttal. Lewis v. Barré, 22 Occ. N. 336, 
14 Man. L. It. 32.

Specific Goods — Deliverable State — 
Property Passing—Destruction l ..re Pny- 
nmit nr Delivery.]—Unless a contrary inten
tion appears, where there is an unconditional 
contract for the sale of specific goods, in n 
deliverable state, the property in the goods 
passes to the buyer at the time the contract 
is made; and it is immaterial whether tin* 
lime of payment or the time of delivery or 
both lx- postponed. The pla’ntlue agreed to 
sell to tile defendants a quantity of tan bark 
which lay in piles in the woods at a distance 
of 14 miles from the railway siding at which 
it was to be delivered. The price agreed up
on was to cover the plaindre trouble and 
expenses of carrying the bark to the siding 
and placing it on the cars there. At the 
time the contract was made the hark was 
ready for immediate delivery so far as its 
condition was concerned ; nothing reinniued 
to be done by the plaintiffs to entitle them
selves to the price but the hauling and ship 
pmg. The bark was destroyed by fire where 
lt jn the woods, payment not having been 
made by the defendants for it :—Held, that 
the property had nevertheless passed to the 
defendants, and they were liable for the price. 
Judgment of Meredith. J.. 2 O. W. It. 08.7. 
affirmed. Craig v. Beardmore, 24 Occ. N. 
•'«■8. 7 O. L. R. <171, i O. W. R. 547.

Unascertained Goods — Contract — 
Appropriation—Passing of property—Accept

ance and part payment. Southampton Lum
ber i'o. v. Austin, 1 O. W. R. 548.

VIII. Rescission.

Action - Time—Defect in Goods—Vice 
Rédhibitoire.]—An action to set aside a con
tract for the sale of goods, begun Hi days 
after the sale, where the parties lived 20 
miles from each other, and the purchaser 
1ms, two days after the sale, asked to have it 
rescinded, and baa not ceased rince i-> nego- 

! tiate with the vendor to obtain rescission uy 
consent, is begun within a reasonable time. 
2. A certain lameness or halting which was 
shewn when the horse, the subject of the sale,

1 was at rest for a time, and which did not 
appear when the trial was made by the pur
chaser at the time of the sale, is a defect 

i which affords ground for setting aside the 
1 sale: art. 1.722, C. Bulcer v. Provancher, 
j Q. R. 24 8. C. 137.

Breach Damages. Fisher V. Carter, 4 O. 
YV. It. 319.

Contract Refusal to Perform — Rrmc- 
j dies.]—A refusal by the promisor to perform 
! the contract unless the promisee will do some

thing which he is not bound to do, may be 
I treated as an absolute refusal to perform it, 
i and the promisee may at once rescind the con

tract and sue for damages. Freetfc v. Burr.
I L. It. 9 C. P. 208. Withers v. Reynolds, 2

B. & Ad. 882, and Mersey Steel and Iron 
| Co. v. Naylor. U App. Cas. 434, followed.

When ihe promisee lias thus rescinded a oon- 
I tract of sale of ascertained goods, and after

wards put it out of his power to perform it 
I by otherwise disposing of some of the goods.
1 subsequent negotiations on his part to induce 
! the promisor to take other similar goods on 

the same terms, or offers to settle the dispute 
| for the sake of avoiding litigation, will not 

necessarily be considered as doing away with 
I the effect of the previous rescission. Me- 
i Cowan v. McKay, 22 Occ. N. 100, 13 Man. L.
I It. 590.

Default of Payment—Stipulation for 
j Right—Time for Exercise—Extension—/nsol- I veney—Demand for Assignment.]—A demand 
I for an assignment and the filing of a claim, 

being inly a demand for payment, do not de- 
, prive the creditor of his right to rescind a 
| sale of goods for default of payment of the 
: price. 2. In the case of a sale of movables, 
j this right of rescission may. in case of insol

vency. be exercised after 30 days, when delay 
i has been allowed for payment of the price.
! and the right of rescission has been formally 
j stipulated for. In re Qirouard, Q. R. 24 8.

C. 300.
Defect—Diligence.]—Where communica

tion between buyer and seller may be had 
easily and promptly, and. in the case of the 
sale of a horse, the defect complained of is 

I one which would have been quickly- discovered 
if a proper trial of the animal had been 

I made promptly, but the buyer did not make 
: any complaint until sixteen days after the 
: sale, and even then did not tender the animal 
| hack, but allowed eight days more to elapse 

before bringing suit, the action for resili- 
I ntion of the sale was no* instituted with rea- 
' «enable diligence. Brown v. Wiseman. Q. R. 

20 S. <'. 304.
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Zvidemoe Conduct. I ti>ond v. Griffin. 2 

O. XV. It. 532.

Sale by Sample—NeaaonabU Diligence— 
AcceptiH-v—Pk'dgi ng—Tender.]—XV In» re the 
buyer of goods (in this caw. eggsi by sample, 
after he had knowledge of the ulleg.n inferior 
quality of the good», instead of tendering them 
back immediately, completed a sale of part 
of them at a reduced price, a week later sold 
another lot, and afterwards obtained permis
sion from the holder of the warehouse receipt 
to take a further lot out of warehouse:- 
Held, that he had not shewn “ reasonable 
diligence" within the meaning of art. 1530 of 
the Civil Code, and waa not entitled to re
state the contract. 2. There may be a re
ceipt of goods without an acceptance, but the 
buyer, in order to be entitled to bring a red
hibitory action, must not, by bis acts, have 
adopted the contract. Hedging the goods is 
an adoption. 3. A tender hack of the goods 
to the vendor is ineffective where, at the time 
it is made, the goods are really out of the 
t-ontrol of tlie buyer, and in the poeaession of 
a party who has made advances thereon. 
Lopnachnn v. Armour, IJ. U. 25 8. C. 158.

Sample Sale -Knowledge by vendor of 
destination—Sale of Hoods Act—N'arintion of : 
contract—Buyer's risk—Hoods not up to 
sample. Mill» v. Manitoba Comminaion Vo. 
(Man.), 2 XV. I* R. 30.

Speciâe Article X'endor supplying an 
other article—Purchaser accepting aft.-r In
spection— X’endor'» fraud—Return of money 
paid. Wallace v. Garrett, 3 O. XV. R. 040.

Term»—Re-sale by vendor—Repudiation- 
Evidence—Amendment. Hrotrn \. Dulmagi.
4 O. XV. R. 01.

IX. Statute or Kbaud».

Actual Delivery —Samples — Conduct— 
Carriers—Interpleader. Ne ('leghorn and A»- 
•din. 2 O. XV. R. 28.

Actual Receipt.]—Action for the price 
of forty head of horses "sold and delivered 
to the defendant at $23 a head." There was 
no agreement in writing nor part yment to 
hind the bargain. Bj a. 6 131 ol 
Hoods Ordinance. In order to establish a bind
ing contract, the plaintiff had to prove an ac
ceptance and an artsai receipt by the defend 
ant of at leant a part of the goods. The 
plaintiff said be was to keep the horses until 
paid for. but he had no direct agreement not 
to give them till paid for. The horses which 
the defendant orally agreed to buy were kept 
on the plaintiff’s rnneho separate from tne 
rest of the plaintiff's herd:—Held, that, even 
if there was an acceptance, there was no ac
tual receipt by the defendant : and the action 
failed, fjiringatonr Col pitta, 21 Occ. N.

Correspondence Completed contract—
Terms—Payment and inspection— .rral assent 
—Breach of contract—Non-deli very of goods 
—Damages. Upton v. Eligh. 3 O. W. R. 219.

Letters—Oral evidence to identify subject Contract—H’riffen Order— Parol Iflfia- 
mntter of contract. Frank x. Gate». 3 O. XX . tion — Evidence.]—Judgment in 33 N s- 
7«1. Repk 21. affirming by a division of opinion

Memorandum Kignature — CoutiUting 
evidence. Aeawitk Vo. v. AU gander Brown 
Milling and Elevator Co., 4 O. XV. R. TM.

Memorandum In Writing Onioudon
; Term — Oral Evidence Connei ting />ocw- 

menta.]—The plaintiff's agent look an oral 
order for goods from tlu defendant, one of 
the terms of payment being that he should, in 
a certain event, have six months’ vrerfii. The 
plaintiff*» agent sign d 
mining all but this term of the contract. The 
defendant subsequently wrote cancelling the 
order. This led to further corn-sponden-v. 
In none of the letters was any reference 

| made to the term allowing six months’ credit.
I The Sale of Hoods Ordinance. No. 10. IMai. 

s. 4 (now- C. O. 18118 c. .'fit. n. til. (swlwtan 
Hally a re-enactment of s. 17 of the Statute 
of Frauds), was pleaded :—Held, that it was 
open to the defendant to prove, us lie had. 
that the term as to six months' credit was 

; |Hirt of the contract, and, as it did not appear 
! in any of the documents submitted to cornai- 
; lute the note or memorandum in writing, the 
! plaintiff was not entitled to recover. 2. That 
,aa the statement of claim alleged the term as 

i to aix mouths' credit to be part of the coo- 
1 tract sued on, it was unnecessary for the de

fendant to have proved it, and he might liav-
taken the object.... U imw
written evidence of the contract being put 
in. 3. That a letter cancelling the contract 
for the purchase of gotsls cannot he taken to 
constitute, an acceptance of the goods. 
Semble, that parol evidtnee is admissible to 
connect several writings so ns to constitute 
them together u note or memorandum undei 
the Ordinance. Oliver v. Hunting. 44 Oh. I>. 
205, referred to. That a memorandum of sale 
required to be in writing may Is* complete 
and binding, though silent ae t<> price and to 
time and mode of payment, if no agreemen* in 
fact was made or. these points, the omission 
being equivalent to a stipulation for a rea
sonable price and immediate payment in the 
usual mode. Valpy v. Hibson. I B. 8117. 
referred to. Voider v. llalUtt, 6 Terr. L 
R. 1.

Payment on Account Garniahment-
Waider. —The primary creditor sued the 
primary debtor to recover damages for refusal 
to accept and pay for a horse bought by th* 
primary debtor from the primary creditor for 
$50. At the time of the sale the primary 
debtor had deposited $5 in the hands of the 
garnishee, which was to have l>een paid over 
to the primary creditor when the horse was 
delivered. There was no delivery, no accept
ance, no memorandum in writing, and nothing 
given by way of earnest :—Held, that there 
had been no compliance with s. 17 of the 
Ptatate of Frauds : the payment to the gar 
nii.hee was not sufficient to satisfy the statute, 
the primary creditor, hy his action in garnish
ing thia amount, having elected to treat it not 
a a a payment under the contrail (in which 
cnee it would In- the primary creditor's money 
and not garnishahle ). but as the primary 
debtor's money. Weeae v. Peak. 21 ("’*'■ 
X. 43.

X. Tumi and Conditions or Sale.
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the judgment of the trial Judge iu favour of 
the defendants, affirmed on appeal. Wilton V. 
Windsor Foundry < o„ 31 8. ('. It. 381.

Sale of Specified Cargo Salt "un ar- 
r. ai"—Duty to Ship—Quantity Mentioned.] 
—The aale of a cargo of coal, not then loaded, 
evidenced by two writings, the first being an 
agreement to accept "a cargo . . consist
ing of from 1,0110 to 1,100 tons to arrive at 
this port 11a-vis» later from .Swansea during 
this tall from Mr. Francis (iuuu of Quebec," 
and the second providing that "the cargo of 
Wi ah .mihiiH hv " im ii is eon declared to 
arrive per 8.8. ' Avoua ' in September, for 
Messrs. 1\ Kobitaille Jit Fils of Ijevia," is not 
a sale of a cargo "on arrival," and so condi
tional upon arrival, but made it the duty of 
th< vendoi !-* ship the quantity mentioned by 
tin ship designated, and the contract was not 
satisfied by the delivery of 4«m tons carried by 
the vessel named. Robitaille v. Gunn. Q. It. 
13 K. It. 552.

XI. Warranty.

Absence of—Waiver of Iaspect ion—bum 
ayi* for Infi rior Quality. |—< 'heese was sold 
without special warranty as to quality, but 
subject to inspection at the factory before 
shipment. The purchaser's agent did not 
avail himaeli of roe opportunity to make an 
inspection at the factory. The purchaser com
plained after delivery that the quality of the 
cheese was inferior, and that some damage 
hud been done by nails in packing it. and lie 
tendered the price, less half a cent per pound, 
deduction for damage. The Court below al
lowed a deduction for the damage by packing, 
hut maintained the action for the balance. 
The defendant inscribed in review :—Held, 
that there being no special warranty as to 
quality. a> J the buyer, by bis agent, having 
waived inspection at factory by asking that 
the ' lieese be forwarded before it had been 
iusiM-cted, could not afterwards claim damages 
for interior quality, which, if it existed, would 
have been disclosed by the inspection. Lc- 
Irrcque V. Duckett, y. ». S2 8. V. 135.

Action for Contract Price — Defence 
ami Set-off—Counterclaim for Damagea—Sub- 
dilution of Inferior Material—Condition pre
cedent — Resale - Measure of Damage* — 
Delay.]—In an action for the contract price 
of goods sold and delivered, in which it was 
shewn that the goods deli verni were not manu
factured as agreed upon the vendors having 
substituted nistiugs for forgingv :—Held, that 
the defendants wen1 er'itled to have their 
damages applied in .ion of the plaintiffs* 
claim:—Held, also, that as soon as the vendee 
discovers the defect he may bring an action 
on Hi,, warranty and recover tie value of the 
article lie should have received, and that the 
right of action is complete without a resale, 
and that the measure of damages is tin1 same 
whether the goods are in his warehouse or 
in the hands of persons to whom he may after
wards have pledged or sold them :—Held, also, 
that where credit is given or where the goods 
have been paid for. the vendee may sue at once, 
or in the case of credit, if the vendee so elects, 
ne may await un action for the price and set 
'7 ‘V '•ouuterrlalm for his damages by reason 
ot the defective material or other breach of 
Wimmy Held, also, that where there hud 
*en <lela.v 1° the delivery of the samples, as

well as the bulk of the goods ordered for a 
particular season, which arrived late for the 
season, and in consequence were sold at a 
loss, the measure of the damages was the 
difference between the value of the goods at 
the time at which they were to have been 
delivered according to the contract and their 
value for the purpose of resale. Wilsou v. 
Lancashire and Yorkshire It. W. Co., V U. B. 
X. 8. t>32, and Schultz v. (treat Kasteru It. 
W. Co.. Ill y. B. H. 30, followed. Centaur 
Cycle Co. v. UUI, 22 Dec. N. 253. 24 Ooc. X. 
121, 20», 1 O. W. It. 2211, 377, 401, 03», 2 O. 
W. It. 1025, 3 O. \Y. It. 255. 354. 1 O. L. It. 
02. 403, 7 O. L. It. 110, 411.

Breach—Damages, Robinson v. Be yd (X*. 
W.T.), 2 W. L. It. 425.

Breaoii — Damages — Costs. Moran v. 
Woodstock Wind Motor Co., 5 O. W. It. 050.

Breach- Implied Condition a* to Reason- 
ubly Good Usage.J — In an action to recover 
the amount of a ;>r imissory note given by the 
defendant for the >riee of a bicycle purchased 
by him from the plaintiff's agent the defend
ant pleaded an undertaking on the part of the 
agent that the bicycle delivered would carry 
the defendant or bear his weight, but that the 
bicycle delivered would not carry defendant 
or bear his weight, and broke down. The evi
dence shewed that the agent by whom the 
bicycle was sold was to have come the follow
ing morning to instruct the defendant in the 
use of it, but that the defendant, who was a 
heavy and clumsy man, and who had never 
ridden a bicycle before, undertook to try it 
in the absence of the agent. The County 
Court Judge found that a warranty that the 
bicycle would bear the defendant's weight 
implied the <xmdition of reasonably good 
usage, and that, under the circumstances in 
proof, the defendant assumed the risk of in
juring the bicycle, and even if there was a 
warranty as alleged, there was not sufficient 
proof of breach :—Held, that the Judge was 
right. Johnson v. Moore, 34 X’. 8. Reps. 85.

Breach —Remedy — Contribution. Fergu
son v. ArkeU, 1 <>. W. R. 190.

Breach—Rescission of Contract—Fraudn- 
! .it Representation*—Finding of Jury — Ap
peal— Value of Goods.] — Where n chattel 
sold with a warranty is delivered ns agreed 
upon and is not up to the warranty, that 
fact, in the absence of fraud, affords no 
ground for rescinding the contract, hut the 
remedy is for a breach of warranty. A court 
of appeal will- not disturb the finding of a 
jury on a question of fraudulent representa
tions. where there is any evidence upon which 
the verdict may reasonably lie supiiorted. 
Kvideuee of the value of the chattel (a horse) 
at the time of the trial, a year after the sale, 
was projierly rejected when offered to prove 
the value at the lime of the sale. Finn v. 
Broun. 35 N. B. Reps. 335.

Breach—Soundness of animals—Damages 
—Action on promissory notes given for price 
—Counterclaim—Set-off—Costs. Swilling v. 
Arnold. Swilling v. Glass (N.W.T.), 2 W. L. 
R. 48.

Correspondence Construction— Breach 
—Damage*,]—The plaintiff, a private banker, 
wrote to the defendants, safemakers. for an
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estimate of a burglar |»roof door. _TUe de
fendant a, in answer, described No. 67, us 1‘* 
iin lies thick, tbe entire surface protected with 
hardened drill proof plate, and enclosed a cut 
of No. 07, called " tire proof vault door with 
chilled steel lining." The plaintiff, in reply, 
.'-k.il whether \". «17 would furnish s nur 
protection against burglars, and the defend
ants answered, No. 67 door gives both tire 
and burglar proof protection." The plaintiff 
purchaser a No. 67 door, which was blown 
o|s‘U by burglars, it appeared that the handle 
to the spindle by which the lock was turned 
had been knocked off and dynamite introduced 
between the spindle and the door plates; tne 
explosion of the dynamite then stripp«*d the 
nuts which held the door plates together, and 
gave entrance to further explosives by which 
the door was wrecked. The door having been 
taken to pieces, it was found that the centre 
layer of the three layers making up the door, 
lepreaented to be hardened drill proof plate, 
was not so, and was easily perforated by a 
hand drill :—Held, that the correspondence 
could not be construed as containing an abso
lute warranty on the part of the defendants 
that the door was proof against the efforts of 
burglars, without qualification as to time or 
place. The warranty which was given waa 
that which would have been created by an 
answer simply in the affirmative to the plain
tiff’s question whether the door would furnish 

• ;i fair protection against burglars and the 
further warranty, in n former part of the 
correspondence, that the entire surface of tbe 
door was protected by hardened drill proof 
plate composed of chilled steel. The former 
warranty meant that, ho far as the thickness 
of the plates used would admit, the securities 

POMipiStS .i- tlie 
experience of safemakers could make them. 
Itoth warranties had been broken :—Held, as 
to damage*, that the li*s of the money con
tinu.•.! In tic vault waa not a*natural «ones 
quence of the defects in the vault door, be
cause the presence of these defects was not 
the reaHon why the burglar* were enabled to 
break it open ; but the plaintiff, having sue 
tained a total loss by reason of the article 
supplied living valueless, was entitled to re
cover a* damage* the price, (200. Deniaon v. 
Taylor. 211 Ow. N. 264, 6 O. L. R. 63, 2 O. 
W. It. 386, 46!».

Defect in Article -Contract—Conditions 
ns to return — Compliance with—Authority 
of agent of vendor—Waiver—Noth- . John 
AMI f’o. v. l.on9 (N.W.T.I, 1 W. L. It. 24.

Defective Condition — Damages caused 
to purchaser by—Contract—Absence of ex
press warranty — Implied warranty — Condi
tional aale- Property not passing. Warder v. 
H>U. 3 O. W. It. 6X2.

Express Stipulation of no Warranty
— Fraudulent Concealment of Defer!.] — 
“ Tic " or " rot " in a horse is a defect for 
which a contract for the sale of the horse can 
be set aside. 2. Even where the seller of a 
home sells it without warranty, and the pur
chaser buys it at his own risk, the seller will 
be held to have warranted it If at the time 
of sale he knew that the horse had such a 
defect ; for. in stipulating that there shall be 
no warranty In these circumstances, he has 
been guilty of fraud as against the purchaser. 
3. When the seller has refused to enneel the 
sale of n horse having, to his knowledge, such

a defect, aud persists in his rvfvsal ,u In- de
fence to au action, he canncu object that the 
buyer has not offered the horse buck to him 
before action ; the fraud practised leaving in* 
purchaser always in a position m rescind the 
fraudulent sale. Ducharnu v. < hnn *- h |: 
23 S. C. 82.

Implied Warranty Lai-1). t ; 
tpedion—Caveat emptor.] — The |daiu’ iff* 
sought to recover from the defendant» a miu 
of money paid on account of the part-bum of 
a boiler and engine pur. based by the plaintiffs 
from the defendants for the purpose of opr- 
BtiOg a grist mill, diluting ilia I 
and boiler were not reasonably at for the 
purpose i'>r whkdi they ei - 
the case came within the first ■ la— ..f ms.-s 
mentioned iu Joues v. Just. I,. R. 3 n B. 
202, and that the gisais living m . —uuu in a 
position to be liis|*-vted by the buyers, and 
there being no fraud ou the part of the sellers, 
the maxim caveat empt* r applied, even though 
the defect was latent, aud <<>ul<l not U- dis
covered on examination. IHyuim v. nidi, 34 
N. 8. Reps. 135.

Machinery -Defei-ts -- Implied warranty 
—Damages— Costs. A »rth-ll - si Thnahir <’v. 
v. Darrell (Man.), 2 W. L. It. 262.

Quality- I K*duetion for inferiority Noté •
of breach. .itmA v. Ferguaon. 7. il. W. it.r-.

Sale of Horse —Subacqucnt lU n/o/imuii 
of l icc.J—A horse sold by the defendant m 
the plaintiff was guaranteed so .ml uud with
out vice, fault, or tricks. The evident 
shewed that for a period of eight years prer 
to t be sale the horse was without faults or 
tricks, hut that, Immediately afterwards, m 
the hands of the plaintiff, it baulked a ml 
kicked when in harness, and was urn-leas for 
the purpose for which it was purcbii*-- • 
Judgment having been given, on these fact-, 
in favour of the defendant :—Held. McDonald. 
C.J., dubitnnie, that the appeal must be di- 
missed. .1 led ill v. llarria. 36 N. S. Reps. 
414.

Specific Article — Implied Wsrrest* - 
Knowledyc of purponc Inepection ] — In a
sale of a specific nscertaiued article, bv one 
who is not a producer or manufacturer, for 
a particular purpose, known to tin- vendor at 
tin- time of sale, there is no implied warranty 
on the part of the vendor that the article 
reasonably tit for the purpose for which it » 
intended. If the vendee has insp< ted. or his 
had tin- opportunity of inspecting it. bofon1 

| purchasing. Jordan v. Leonard. 36 A. »•
I Reps. Ô18.

Written Warranty Inconsistent und£ 
taking of agent for vendors -Return of *<*** 
—Condition precedent—Notice—Wairer- Im 
plied warranty - Counterclaim-1 Meets 
goods—Costs. ('or k ahull Phtr I ». v. JW*
(N.W.T.I. 2 W. Ii. K. 3WV

XII. Weiuiith and Mkahpbks Act.
Agreement — Objection not Roiled *1 

Trial Payment* on Account.]—When a de- 
fp-idnnt seeks lu avoid payment of on n<-«mnt 
for lime fiirniaheil to him on the ground that 
it was sold to him by measure mid that the

-
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measure used wan not stamped as required by 
the Weight# and Measure# Act, K. 8. 0. c. 
104, the onus ie on him to prove that the 
measure was not properly btamped. Haubury 
v. Chamber#, lu Mau. L. It. 1117, followed. 
Section 21 of that Act doe# not rendtGr it 
illegal for parties to agree upon a sale by 
„ome authorized measure, and then that the 
quantities should be ascertained by authorized 
weight#, and, when lime is ordered by the 
husbel and supplied by weight, the uale would 
not be illegal or void if tile purchaser knew 
that such was being done, and the onus is on 
him to prove that he (lid not know of it. 
After the pawing of til V. c. 30, #. 2 (D.), a 
bushel of lime waa to be determined by weigh
ing, unless a bushel by measure should Lave 
been specially agreed upon: Held, tin t. as to 
certain lime furnished by measure a: .er the 
passing of the Act of 18V8, the plaintiff was 
entitled to recover for it. on the ground that 
the defendant had uot raised at the trial the 
objection that there had been no agreement 
for a determination by measure. The de
fendant hud voluntarily made certain pay
ments on account of certain other sales of 
ime which were admitted to bars beei u,

be made the payments, he was ignorant of the 
illegality -Held, that be could not recover 
buck the amount of such payments. Hughi-ë 
v. Chambers, 22 Oec. N. 388, i4 Mau. L. It. 
163.

XIII. Otheb Casks.

Bailment — Evidence — Alterations in 
Documents.)—The plaintiff delivered wheat to 
the defendants, millers, from time to time, 
receiving delivery tickets, of which the fol
lowing is a sample, ‘'22/11" (date) “ H. L. 
Cargo. 85 B. Wht. J. A H., K. ’ (defendants' 
miller). The plaintiff alleged a sale of the 
whole ; the defendants a purchase of a part of 
the wheat delivered, and a bailment of tb 
remainder: — Held, that the tickets shewn 
delivery only, and that the question of sale 
or bailment must be determined by extrinsic 
evidence. On the evidence the trial Judge 
found for the defendants. The effect of alter
ations in documents discussed. Cargo v. 
Joyner, 4 Terr. L. tt. 64.

Illegality of Sale—Intoxicating Liquors 
—■Liquor • License Act—License in Nome of 
One Partner.]— Where a firm sold intoxicating 
liquors in quantities for which, under s. 78 
of the Liquor License Ordinance (C. O. 181>8

89), action may be brought, but the only 
license under which the Arm purported to sell 
was erne issued to one of the members of the 
nrm in hie owr lame:—Held, that the pluiu- 
tms could not recover in respect of the 
liquors: but the action being upon a bill of 
exchange, aud an additional open account, 
judgment was given for the portion of each 
which were not for intoxicating liquors. 
Ina.an Head Wine and Liquor Co. v. Nkin- 

23 Occ. N. 73; Plisson V. Skinner. 6 
Terr. L. R. 391.

Insolvency uf Vendee — Stoppage in 
transitu—Termination of transitu#—Carriers 
77 Warehousemen - Railway. Re Purity 
Manufacturing Co., 0 O. W. R. 418.

Lien for Puiihase Money — Equitable 
lien—Notice to purchaser—Chattel mortgage* 
—Solicitor's knowledge. Trimble v. Laird, 4 
U. W. K. 63.

Owner not in Possession -Authority to 
BeU Secret igreement Bstoppel.\ i'ii. 
owner of logs, by contract in writing, agreed 
to sell aud deliver them to McK., the title 
not to pass until they were paid for. The 
logs being in custody of a boom company, 
orders were given to deliver them ns agreed. 
E., a dealer in lumber, telephoned the owner 
asking if lie had them for sale, and was 

| answered, " Nu, 1 have sold them to McK." 
! E. then nurchased a portion of them from 
| McK., who did not pay the owner therefor, 

aud lie brought un action of trover aguinsi 
E. :—Held, affirming the judgment in 36 N. 
It. Reps. 169, Nesbitt and Killam, JJ., dis- 

I seating, that the owner, having induced E. to 
believe that he could safely pun base from 

I McK., could not afterwards deny the author
ity of the latter i" sell. People's BonI v. 
Estey, 24 Occ. N. 1ÎU, 34 8. C. R. 42V.

Ownership—Conversion—Seizure — Deli
very—Acceptance. Union Rank of i'anada v. 
Blackwood (Man.), 2 XV. L. R. 574.

Right of Unpaid Vendor—Conservatory 
i Attachment—Insolvency — Time for Seizure.) 

—When a conservatory attachment is issued 
tad tile property of a person who is not 

! shewn to be a trader is seized by the unpaid 
j vendor thereof, the attachment will uot be 
| quashed upon petition on the ground that the 
j seizure was not made within thirty days of 

the delivery of the goods. Bwoeschnikoff v. 
' Breitman, 6 (J. P. R. 80.

Title—Trover— BSIIs of Sale Act—Estop- 
I pel—Ownership—Evidence. Mitchell v. Weese, 

4 O. W. It. 346.

Undisclosed Principal — Judgment
against Husband and Wife — Married Wo
uld»*# Act.]—A husband, as agent for his 

I wife, purchased goods from the plaintiffs. vkO 
1 were ignorant that she was the purchaser, but, 
: on becoming aware of it. and the goods not 
| having been paid for, sued both husband and 
i wife, but, on the husband giving u promissory 
i note signed by him for part of the debt, and 

the wife paying the balance in cash, the action 
I was not further proceeded with. The note 

not having been paid at maturity, an action 
was brought in a County Court for the 
balance due on the goods, being the amount for 
which the note had been given, and judgment 
wm Mitered against both husband and wife :

Held, cm appeal, that the proper inference 
was that the husband's note was not taken in 
satisfaction of the délit, and that there was no 
election to look to him alone for payment ; 
and the plaintiffs were therefore entitled to 
sue on the original cause of action; but that 
they could uot have judgment against both 
husband and w ife ; and must elect ns to which 
they desired to hold it, and that they could 
properly hold it against the wife, a recovery 
against her being now maintainable under 
the Married Woman's Property Act, U. S. O. 
c. 168. Wagner v. Jefferson, 37 U. C. It. 551, 
distinguished. Davidson v. McClelland, 21 
<hv. N. 118, 32 <>. It. 282.
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net Execution.

SCHOOLS.

SCALE OF COSTS

See Cos ts

1476

SALE OF LAND. SCANDAL

Judgments Act—Equitable Mortgage — 
Notice—Bight to Dispone of Timber—Estoppel 
by Course of Litigation.]—In 1801 O.’B. pre
empted Provincial Crown land, and in 18t>8 
M. obtained a judgment against him, which 
provided that he might cut timber from O’B.’s 
pre-emption, and apply the proceeds in satis
faction of the judgment, and which restrained 
O'B. for six mouths from cutting or selling 
timber. M. registered his judgment in 1800. 
In January, 1000, O'B. agreed to sell to McK. 
the timber for $1,050, payable at various 
limes, part of the consideration being the fees 
payable to the Crown for Crown grant; and, 
on these being advanced by McK., the Crown 
grant was delivered to him as security for 
such advance. The plaintiff moved for liberty 
to sell the land under his judgment, and 
Drake, J., made on order for sale, holding 
that McK., being an equitable mortgagee, was 
excluded by the statute :—Held, reversing the 
decision, that the sale should be subject to 
McK.'s interest. Per Martin, J., that, as the 
plaintiff at the trial induced the Court to 
grant him a judgment recognizing the defend
ant's right to timber, he was estopped from 
afterwards contending that, by virtue of cer
tain sections of the Land Act, the <lefeudaut 
had no right to dispose of timber. Manley v. 
O'Brien. In re Mackintosh, 22 Occ. N. 74, 8 
B. C. U. 28ft.

See Solicitor.

SCHOOLS.

I. High Schools, 1470.
II. Public Schools, 1476 

III. Separate Schools, I486.

I. High Schools,

Maintenance of County Pupils in 
City School Dispute as to amount to U 
paid—Arbitration—County Court Judge—In
junction. County of Essex v. Windsor Hoard 
of Education, 3 O. W. It. 403.

II. Public Schools.

Accommodation for Pupils Formation
of new section—Award—Action to set aside— 
Mandamus — Postponement of application - 
Convenience—Terms. He Bussell and DoyU. 
2 O. W. It. 727.

Judicial Sale 'Fenders—Sale to highest 
bidder—lie-sale. Piggott v. French, 0 O. W.
K. 388, 877.

See Arbitration and Award — Bank
ruptcy and Insolvency — Company—Con
tract — Courts - Devolution of Estates 
Act—Dower—Execution—Indian Iands — 
Mortgage — Opposition — Principal and 
Agent—Registry Laws—Specific 1 Perform 
ance—Statutes—Vendor and Purchaser 
—Will.

SALE OF RAILWAY.

See Railway.

SALVAGE.

See Appeal—i «subance— Ship.

SALVATION ARMY.

See Parties.

SAVINGS BANK DEPOSIT

See Gift.

Agreement with Teacher Dismissal- -
Seal—Validity.J — Semble, that where public 
school trustees had entered into an agreement 
for securing the servi, .-s of a teacher, and had 
directed the officer who had the custody of the 
seal to affix it, and both parties had for two 
years acted on it as a binding cement, the 
fact that the seal had not been actually affixed 
did not invalidate the agreement. Where such 
an agreement is entered into with the intention 
that it shall supersede a préviens agreement 
of a like character entered inti between the 
trustees and the same teacher, if the second 
never becomes operative, the first agreement 
will remain in force and govern the relations 
between the teacher and the trustees. Where 
auch an agreement is valid on its face, and has 
been acted upon for several years, the onus of 
proving invalidity by reason of the require
ments of k. 1ft of the Public Schools Act, »• 
8. O. c. 292, enacting that no proceeding of 
a rural school con>oration shall be valid or 
binding unless adopted at a meeting at which 
at least two trustees are present, except a* 
stated in that section, not having been com
plied with rests upon the trustees : and semble, 
that the absence of a formal minute of the 
proceedings of the meeting at which the br>' 
agreement was signed would not be fatal to its 
validity. A teacher acting under an ap 
ment, who has been wrongfully dismiss 
L ay treat his discharge as n rescinding of i ■ 
contract by the trustees, and. adopting tne 
rescission. Is entitled to his salary pm 
up to the time of his discharge, and theme to 
the time of bringing bis action. 1/rPAnwi • 
üsbome School Trustees. 21 Occ. N. 181, I 
O. Jj R. 261.
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Alterati n of School Sections I ppral 
—Arbtlratort, -By-law—Description of Lots.j 
__Thi arbitrator» appointed by a county 
count '1 n appeal from the refusal of a town- 
sbip cornu, i1 to alter school section» as asked 
iu a -etitiou of ratepayers, have power ouly to 
grata or refuse what is asked for iu the peti
tion. and have no power to direct the forma
tion’of a section differing from that asked for 
in the petition. Re Southwold School Sec
tions, 3 O. L. It. 81, applied. In by-laws 
altering existing school sections or adding 
territory to them, the lots and parts of lots 
dealt with must be accurately and exactly 
described. In re Sydenham School Sections, 
•SI Occ. N. 306, G U. L. B. 417. 2 O. W. R. 
83<i. Affirmed 24 Occ. N. 88, 7 O. L. It. 40, 
3 O. W. It. 227.

Boundaries of School Sections -By
law- Petition—Award—Powers of arbitrators

Finality—Award set aside as to one sec
tion—Effect on others. Re Kincardine School 
Sections, 4 O. W. R. 157.

Collection of Rates—Protestant separate 
school—Building—By-law—Petition— Status 
of plaintiff. Scott v. Township of Ellice, 2 
0. W. It. 880, 4 O. W. It. 38, 93.

Commissioners—Election of — Duties of 
President — Act» Municipality—Procedure— 
Justice of the Peace—Status of Candidates— 
Of Hover and Seconder.]—The president of a 
meeting for the election of school commis
sioners may have other persons to help in the 
performance of his duties, provided that he 
is present during the whole time of the elec
tion. personally, authorizing and participating 
in all that is done. In case of a first election 
of commissioners in a new municipality, whilst 
it may be said that this election ought to be 
presided over Ly a justice of the peace or 
three electors, if the resident justice of the 
peace is not in fact known as such, the three 
electors may call the tirst meeting. The irre
gularity in case of such meeting will not 
nullify the election if such justice of the pence 
s present and allows nominations to be made 
\ ithout protest, and only calls iu question the 
1 .Sality of the meeting after the proclamation 
of the election of commissioners by the presi
dent of the meeting. The luck of status, 
supposing it existed in certain persons who 
moved and seconded the nomination of can
didates, would not render the election void. 
The fact of candidates being indebted for 
school taxes to the neighbouring school muni
cipalities or to municipalities out of which 
tne new municipality has been formed, does 
not render such candidates ineligible as school 
commissioners under the terms of art. 148 ot 
«***001 Code. .Vodon v. LabeUe, 7 tv. P.

Contract—Sulury — Evidence — Parol 
Agreement — School Returns—School Regu
lations.]—In an action in a County Court 
brought by a public school teacher for a 
balance of salary, evidence of a parol 
agreement of January, 1992, and the school 
returns, were admitted to explain a writ
ten contract signed by the parties on the 
4th February, providing that the plaintiff 
should teach for the unexpired portion of the 
term ending the 30th June, 1902, for $75. 
The term contained 121 days, of which the 
plaintiff's contract covered 100. The plaintiff 
taught for the unexpired portion of the 
term, and was paid the agreed salary, and 
continued teaching the next term, which begun 
on the 1st July, and ended on the 31st Decem
ber following, but which, iu consequence of 
holidays under the regulations of the board 
of education, contained only 92 teaching 
days. The returns sent to the chief superin
tendent by 'he teacher and trustees, as re
quired by the school law, stated the salary 
to be $180 per year. These returns were 
sworn to by two of the trustees. The trus
tees refused to pay the plaintiff for the short 
term more than $69, asserting that she was 
entitled only to the same rate per day as the 
tirst term, viz., 75c. per day. Clause 4 pro
vided “ that for a term or any part of a school 
year the teacher is to receive such proportion 
of the salary stated in the contract as the 
number of days actually taught bears to the 
whole number of teaching days iu the unex
pired portion of the term," instead of “ in the 
school year,” as in the form prescribed by 
the regulations, clause 5 of which provides 
that ‘‘In default of written notice the contract 
shall continue in force from school year to 
school year." The County Court Judge, read
ing the written agreement and the parol evi
dence together, found that the plaintiff was 
entitled to $!Mi for the short term :—Held, 
that the finding was right. Southampton 
School Trustees of District A'o. 9 v. Daines, 
36 X. B. Iteps. 617.

Contract with Teacher —Execution by 
trustees—Necessity for meeting—‘‘Continua
tion class " — Appropriation of payments — 
Salary—Days of absence. Acheson v. Bastard 
School Trustees, 2 O. W. It. 451.

Dissolution of Union School Section
—Formation of new union section and non
union section—Award—Jurisdiction of arbi
trators— Petition—Costs—Reference back— 
Construction of Public Schools Act "Or.” 
Re Churchill and Townships of Goderich and 
Dullett, 6 O. W. It. 66.

Division of Township into Sections
—Mandamus—Demand—Particular by-law— 
Duty of council—Discretion — Newly organ- 

Commissioners Liability to Valuators— ited township—Public Schools Act, s. 12—
ijWudhoM Roll — Errors in—Com fion.l— Construction—Costs. Re Ellis and Township

of Widdifield. 5 O. W. It. 47, 11 O. L. It. 
284.

TV valuator» named by tin- superintendent of 
pualif instruction are entitled to be paid for 
meir services by the school commissi< ». 2.

,p commissioners of schools cannot ueclare 
void the valuation roll prepared by their valu- 
tors, lh-niu.se lands Ix-longing to dissidents 

are eutered tln-reon. or because the description 
«LLaüIH lhprein is erroneous, but they ought, 
«wording io the provisions of art. 358 of the 
«a ute respecting public Instruction, to ex 

*Dd, the errors in the roll.
, Commissioners of Schools of St.
Hermengdde. Q. R. 20 8. C. 540.

Erection of School District -Consent 
of Ratepayers—“Actual Resident"—Person 
“Affected"—Residence—Domicil.] — The ex
pression “nil the resident ratepayers affected 
by such |M>rmission,” ns used in s. 12 of the 
School Ordinance, c. 5, C. O. 1808, means, 
not “all the resident ratepayers,” hut only 
those who are affected by the district being 
more then five miles long, end when the dis
trict purported to be erected is in fact over
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five miles lout;, tin- resident* in each of m« . 
tiers of sections which lie at the extremities of | 
the district must be considered its affected, i 
since it is impossible to say which tier should |
be regsfded as the excess in length. Where
a ratepayer owned real property in the dis
trict, and had a house with furniture in it | 
locked up on this property, but rented a house | 
out of this district for the use of Ins wife i 
and family, while he was prospecting in the 
mountains and for some time a Ni» working in ! 
a coal mine, both out of the district Held, i 
that he was not an "actual resident ' whose 
consent in writ.ng could be required under s. j 
12. The meaning of “residence." "actual 
residence," and “ domicil," considered. Cam a | 
v. UcKuchtn, 5 Terr. 1* H. 333.

Expenditure Annua/ FttimaU» — itevi- j 
tion—l\uscr o/ Municipal found/.]—Under 
the proper construction of as. to (9) and 71 i 
(1) of the Public Schools Act. 1 Edw. VII. c. ] 
39—which provide that the public school trus
tees are to submit to the municipal council an 
estimate of the expenses of the schools under
their charge i"i the current year, and that the
council shall levy and collect u|h>ii tile taxable , 
property of the municipality such sums as i 
may be required by the trustees, and shall i 
pay the same to the treasurer of the public 
school board— the right of the school board, 
in preparing their estimate, is to intrude 
therein everything that in their best judgment 
may be needed to meet legitimate expenditure, 
that is, expenditure upon objects or for pur- 
IHises within their lawful authority, and their j 
duty to the council is to prepare it in such a ' 
manner as to shew generally what these pur
poses are, and what is required in respect ' 
of each. The right and duty of the council j 
is to examine the estimate so fur as to ascer- 1 
tain that it is for purposes intra vires of the i 
school board. If an item or class of items is j
clearly f<.r a purpose for which the board ht
not authorised by law to exiieud money, it is 
the right and duty of the council to reject it. | 
Hut beyond this the council cannot go. The 
council has no voice in the control or manage
ment of the affairs which an committed bj
law to the school board ; its duty is to levy 
and collect and pay out, from time to time.
ns required, the moneys shewn bj the ogti 
mate to Is- necessary for lawful school pur- | 
poses. Judgment of a Divisional Court. 3 | 
O. L. H. 737, 33 Occ. N. 15. affirmed. In re j 
Toronto Public School Hoard and City o/ To
ronto. 33 Occ. N. 37», 4 O. L. R. 4«18, 111. J 
W. R. 443.

Formation of New School Section —
I "i arbitrators Statutory leauire

men ta -Area of section—Number of children 
of school age—Determination of arbitrators— 
Jurisdiction— Power of Court to review. Re 
Hainneillc School Section, 4 O. W. R. 455, 5 
O. W. R. 250.

Formation of New School Section —
Award—Action to set aside—Costs—Submis
sion of rights. Doyle v. Drummond School 
Trutteru, 2 O. W. R. 103».

Formation of Union School Section
— * ward — Appointment of arbitrators — 
Township councils — By-law—Resolution — i 
Description of lots—Reference to petition— j 
Arbitrator—Municipal clerk--Award- Unani
mity—Publication—Time—Uncertainty as to 
surplus — Reference back. Re Arthur and 
Minto Union School Section. Xo. 17, 2 O. W.
It NO.
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Formation of Union School Section
—Appointment of arbitrators—Amendment of 
Public Schools Act — Effect on iH-i.diiig iippeH
- Stay of proceedings. R> I men , ./ |t;„t, 
Union School Section, 4 U. W. It,

Formation of Union School Section 
—Alteration in boundaries A war T iiion
— Ratepayers in two townships Vr.xm 
petition from both — Set line isi.l. ,wnr.l 
Costs. Rt Oayoodc and Mountain I , 
School Section, 3 O. W. R. 87.

Model School -- Town s.j, i. from
county—Liability of county Toronto Jam 
tion Public School Hoard \. County of )<;k, 
3 O. L. R. 410, 1 O. W. It. 210.

Money for School Site and Buildisg
—Meeting of School Hoard -Xotice Meitm 
of Council—Adjournment — Xcir Hswswi —

After the injunction in a previous action (24 
Occ. N. 15, 0 O. L. It. 689) had been dissolved 
the defendant school Imard passed u new reso
lution asking the village council to pass a 
by-law for the issue of debentures for $12,500 
for the purchase of a school site and the w 
tion of a school house. This was présente: 
on the same day to the council, who rrpeekd 
their by-law and passed a new one :is re
quested. The plaintiff then brought tin* ac
tion to have the new by-law declared invalid, 
alleging that notice was not given to the 
members of the board of the object of the 
meeting, and that the council meeting wis 
an adjourned one and no not in of this by
law had been given : -Held, that, in the 
absence of some rule n-quiring the object of 
I be meeting to be stated in the notice calling 
it, it was unn<N-essary to spwify the businm 
to be transacted. Rex v. Pulaford. M B. 4 <’• 
850, and I*a Compagnie de Mayville v "bn 
ley. 118661 1 Ch. 7W, distinguished. March 
v. Huron College, 37 Or. tlo.'i, and Cannon v. 
Toronto Corn Exchange. 5 A. R. -‘♦ih, referred 
to. It was the duty of every member of the ora® 
ci I to be present at the adjourned meeting, 
and it was competent to the members present 
to transact any business that might have beeii 
transacte<l at the original meeting. A» the 
later by law was |»ass.il only to "v nome cer
tain defects in the earlier one, it might well 
have been passed without ally new r«|UmU®®j 
The by-law sufficiently recited the amount ej 
the debt intended to be created, a» it reoM 
that application had been made by the «cnooi 
lw»ard to the council to raise $12.51*1 by dewn 
lures, and it authoris'd au issue to tui 
amount:—Held, also, that s. s. 1 of «.d™01 
I lie Municipal Act. 1903, authorized the i*»' 
of debentures providing for tlu* payment 01 
principal and interest together by •■qusl 
meats spread over the w hole p riod for w® 
the debenture* an» to run, and IHil"*t<*rIia,i1., 
to the provisions of s.-e. 5 of vPVliid 
Act. F or ben v. tirimnby Public St hool,a®"1* 
24 Occ. N. 16, 13», «O. L. R. 0». " °» u 
R. 137, 2 O. W. It. 1*47, 1158.

Municipal Corporation. IMimts j 
Iwsw- Tmmea.]—Under s. 
tlie Public Schools Act. R. 8. 0. c.
the duty of a board of education, formed 
tier s. 10, to submit to tl.,» municipal coon." 
at certain times “an estimate of tne 
lenses of the schools under their charge 
the twelve months next following.„ 
that such estimate should furnish the “ 
with the like detail* upon winch tfr
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|.uw* their own calculation, and not nicely 
slate a certain sum as required. If, us in 
ihiH case, the sum in question is for repairs 
and improvements, there ought to be inforiua- 

on given ns to the schools to U* repaired 
„ml improved, and the amounts required in 
ioapect of each, as well as some indication 
„t thp nature and extent of the repairs uud 
improvements. The municipal council have 
ibe right, indeed it is their duty to take some 
i un- that they are not made the instrument 
by which any intentional or unintentional ex- 
W89 of the powers of the school board are 
given effect to by levying for them any sum of 
money which the law does not authorize them 
i„ exact. Board of Education of City of 
London v. City of London, 21 Ocv. X. 21V,
I o. L. It. 284.
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Payment to City High School for 
County Pupils Dispute an to—Reference 
to County Court Judge—.1 bsvnec of Jurisdie- 
ii»n—Ret Judieata—High Schools Act—Pay- 
,nent for Particular Year.] — The town of 
Windsor separated from the county of Essex 
mi 1st January, 1881, and remained separated 
until it liecame a city on 14th April, 1892. 
The High Schools Act was passed on 4th 
May, 1881. Until then the county was under 
no legal obligation to contribute towards the 
support of u high school situated in a town 
separated from the county, or in a city, but 
by s. 31, s.-s. 2. a change was introduced, and 
a county became liable thereafter to pay its 
proportionate share, upon the trustees of the 
Inch school notifying the county clerk that 
such high school was open to county pupils. 
Acting under this provision the trustees of 
the Windsor High School, on 11th June, 1881, 
notified the county clerk of the county of 
Essex, and the next day a meeting was held 
between the warden of the county and the 
Windsor high school board, for the purpose 
of settling the amount which the county 
should pay and a proposition was made by the 
warden to pay $500 as a fixed sum per annum, 
hut not accepted by the board. Then on 80th 
December, 18yl, this cheque was issued to and 
received by the plaintiffs : “$800. Treasurer 
"f the county of Essex, pay to the order of 
Alex'r 1 tartlet five hundred dollars due from 
i lie county to him for amount granted to 
Windsor high school for 1891. F. It.

1000 and the same in 1901 and 1902. Certain 
statements submitted from time to time by 
plaintiffs to defendants were produced anil 
mii' ii relied on by plaintiffs. They shewed 
that the amounts payable from year to year 
were calculated upon the previous year's 
attendance, which was what ibe statute in
tended, but this circumstance did not alter the 
fact really in question that the amount to 
be paid in 1903, however arrived at, was in 
fact the payment for tliat, and not for the 
previous year, and therefore one to which the 
reduction authorized by the statute 3 
Edw. VII. c. 33 would apply. The defendants' 
contention is correct, and the appeal should 
lie allowed and the action dismissed, both 
with costs. Windsor Board of Education v. 
County of Essex. 5 O. W. It. 720, 10 O. E. It. 
00.

School Board—Notice of Meeting—Ter
minating Contract with School Master — 
Salary—Division Court.]—The plaintiff was 
the master of a public school. The contract 
between him and the school board gave either 
party the right to terminate it on one month’s 
notice. There were eight members of the 
school board, and at a meeting on the 19th 
February a resolution was passed instructing 
the secretary to notify the plaintiff that the 
contract between him and the board should 
cease on the 31st March, which he accordingly 
did. The notice of the meeting given to the 
members of the hoard did not state that the 
matter of determining the plaintiff's contract 
was in be considered, and some of the mem
bers bad no knowledge of this fact, nor had 
the plaintiff any knowledge or notice of the 
meeting. Only six members of the board 
attended the meeting, of whom four voted in 
favour of the resolution, and two against it: 
—Held, that the above resolution and notice 
to the plaintiff in pursuance of it was not a 
fair or proper exercise of the power and 
option to determine the plaintiff's contract 
contained in it, and the agreement, with the 
plaintiff was not terminated thereby. The 
plaintiff brought this action under the above 
circumstances, claiming a balance of salary, 
and had recovered judgment for $132.03 
Held, that the matters of difference between 
the parties fell within R. S. O. c. 292, s. 77.

Kouteiller. warden of the county of Essex! 8--8- 8,1,1 8 Division Court had jurisdiction.
Office of the County Council, Sandwich, Deer. I Creenlees v. Picton Public School Board, 21 
-lOtli, 1891." The defendants had previously Dec. X. 520, 2 O. L. R. 38i.

School Rates — Partnership — Co-oicnem 
of Mine—Assessment.] — The Act to amend 
and consolidate the Acts relating to public 
instruction. Acts 1895, e. 1, in relation to 
the assessment of property for school purposes.

defendants had previously 
made grants in each year for several years 
prior to 1891, but these were wltolly voluntary, 
and not in any way based upon allowance or 
e*P*8^|iturc, as breatne the case under the Act 
of 1891, and as made in each year were plain
ly for that year and not for a previous year, , ,uc 
and were usually so expressed in the cheques. provides that all ratable property belonging
ine next previous one, the only one which to any association, corporation, or firm shall
could bear upon the question in this action, be assessed in the name of the firm, associa
te® «# 0 ,lanuary, 1891, and is for lion, or corporation :—Held, that the defend-
* h!vo r Mo?OU»t t\raute<1 ,0 Windsor high ! ants were properly assessed as a firm, in re- 
scnooi for 1890.” Then following »i>on the spect of a mining property owned by them in
rhenna* k..#------ » —------------ |* - - the plaintiffs’ section, the property having

been purchased by the defendants with a view 
to working or sale, and having been worked 
by them jointly for upwards of two years, 
the proceeds, after paying expenses, being 

in iMu, , * : J k»«uuu» «viiuvui vujcuuuu. equally divided. The evidence shewed a coin 
in i the cheque expresses on its face that ! mu nit y of interest in the profits and losses

"US for 1 III1 Ve# Ie 1 W17 11 Vl/1 llw, an... I. ... I, I, nnnit.i 1 ntni\lm..i/l *  llnl.l flint I In. ilnlnn^

. — "in l lie
ii^.,.U'“Lh,‘fore aet °ut are yearly cheques for 
1892. 1X93, 1894, 1898, 189». and 1897, nil 
paid at or near the end of each of these years, 
au expressing on their face for what year they 
m given, and all in like manner accepted 

?n ^ Plaintiffs without objection.
, the cheque expresses on its face that 

was for the year 1897. and the same with 
the cheq.„ issued in 1899, which on its face 
Mja that it is for the year 1898. ltut the 
cDiHjue issued in 1900 again follows the course 

1 le l,r8t seven, and says it is for the year

and capital employed : —Held, that the defend
ants were partners in the business of carry
ing on the mine, and that their liability, as 
such, could not be affected by evidence on their 
part denying the existence of a partnership
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or sutbority ou the part of either to bind the 
other. Montagu School Trustees v. O land, 
35 X. 8. Heiw. 4<JU

School Sections Subdivision into—Man- 
damns. J—The Publie Schools Act, 1 Edw. 
V1L c. 86, a, 12, enacts as follows: "The 
muuicipnl council of every towusuip ( except 
where township boards haw been established) 
shall sub-divide the township into school sec
tions, so that every part of the township may 
be included in some section, and shall distin
guish . ; eh eed ton hi a number. proi Ided 
that no section formed hereafter ahull Include 
any territory distant more than three miles 
in a direct line from the school house." The 
applicants asked for an order of mandamus 
commanding the respondents to subdivide the 
township into school sections:—Held, that 
there must be some discretion left to a town
ship council as to when the township shall be 
subdivided ; and, that even where the majority 
of the council maj ba mistaken ^ t. > what 
would be best, which did not appear to be tin. 
case here, the Court will be slow to interfere 
if the duly constituted governing body have 
honestly attempted to do their dut) , and upon 
the facts, as proved in the evidence here, this 
did net appear a mss In which it u old be 
just or convenient that an order of mandamus 
should be made. In rc Ellis and Township of 
WU4ifMd, 24 Occ. X. Hi*. 8 O. W. R. 802.

Selection of Site- Arbitration and Award.] 
—L'nder h. 84 of the Public Schools Act, 1 
Bdw. vu. i. 86 the arbitrators ap
pointed in consequence of a majority of the 
ratepayers at a *|>eciul meeting differing (from 
the trustees) ns to the suitability of the site 
for a school house selected by the .trustees, 
can determine only whether or not the site 
selected by the trustees is a suitable one ; they 
have no power to select another site. In r° 
Sombra Public School Section No. 26. 24 Occ. 
X. 10, « O. L. R. 886, 2 O. W. R. 886.

Selection of Site — Difference Ijetween 
trustees and ratepavt rs Powers of arbitrators 
— Award — Refer nee back. He Sombra 
Public School Section, 26, 628 ; 6 O. L. R. 
886.

Selection of School Site - Trusted— 
Ita tc payers—Difference—>41 card—l n validity— 
Mamin mus—Estoppel. |—It is only in case of 
a difference between the trustees, on the one 
hand, and a majority of the ratepayers at a 
special meeting, on the other, as to a school 
site selected by the trustees, that an arbitration 
is to he had, under ». 31 of the Public Schools 
Act. R. S. O. 1WI7 c. 262. And where a 
majority of the ratepayers at u special meeting 
voted in favour of a change of school site, 
without any selection of site having been first 
made by the trustees: Held, that tier- was 
no foundation for an arbitration, and that an 
award made by arbitrators appointed in the 
manner prescribed by s. ». 2. whether such 
award was or was not valid on its face, was 
an absolutely void proceeding, and no answer 
to a motion by the trustees Cor a mandamus 
to the corporation requiring them to pass a 
by-law for the issue of debentures to provide
funds for ill-' purchase <>i ■ eel....I
the erection of a school house in pursuance 
of tie- vote of di" ratepayers. Qian, whether 
l lie award was valid on its face, inasmuch as 
it did not shew a difference between the trus
tees and the ratepayers :—Held, also, that ther»
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could bo uo estoppei against thy applicant», 
or waiver of the public right. Judgment of 
a Divisional Court, 22 Occ. X. 291 in \\ 
R. 387, 447, 4 U. L It. 272. affirmed. /'„ ,-r 
Cartwright Public School Trustas and 1 ok»- 
ship of Cartwright, 23 Occ. N. 21(1, Ô <>. j, j> imu, 2 U. W. R. 340.

Separate Town within County —
County Model School Situated is.) The 
town of Toronto Junction, territorially witliiu 
the limits of the county of York, but a m'|m- 
rute town within the provisions of the Muni 
cipal Act. and us a municipality nut under 
the jurisdiction of the county council, is yet 
part of the county, witliiu the meaning of w. 
83 and 84 of the l*ublic Schools A it, I Edw. 
VII. c. 39; and th« county is bound io mutri 
liute to the supinirt of a county model s< hwl 
situated in the town. Toronto Junction Tub- 
lie School Hoard v. County of York, 1Î2 Oc,
X. 145. 3 0. L. It. 416.

Site — Change — Trustees — Adoption by 
ratepayers’ meeting — Resolution .Minutes

Bi idt Doe dehors I nepet toi 
Award* Injunction Estoppel i;
— Reverting to former site after chain:' 
Resolution of ratepayers—l‘oll— (Junliticuiion 
of voters—Scrutiny. McLean v. Rob,ri son, 1 
O. W. It. 578, 2 O. L. It. 111.

Supporter of Separate School
to Withdraw and Support Regular School.]— 
It is permissible for any ratepayer in a school 
section to withdraw from a dissident corpora
tion and join the majority under the control 
of the school commissioners, even where such 
ratepayer has previously petitioned fur the 
creation of the dissident corjiorution, to whied 
he lias paid taxes for a certain time, anti even 
when he is of a different religion from that 
of the majority. Outrcmont School S y inlet 
v. Aitulie, (J. R. 25 H. C. 34H.

Trustee Election of—Equality of I vtfi 
—Casting Vote—Complaint Jurisdiction al
County Courl Judge.)—Upon the -".nplnmt 
of 8. of the election of 1. as a public school 
trustee for the year 1902 for a ward in a city: 
—Held, that the Public Schools Act, 1 EWw. 
VII. c. 39, s. 63, presupposes an election, ami 
that, inasmuch as in the election in question 
there was a tie, and the proper officer had net 
yet given the casting vote, there was not an 
election within the meaning of the section, 
and the Judge of the County Court had m> 
jurisdiction to hear the complaint. I» 
Ireland, 22 Occ. X. 151.

Trustees Agreement with Tc»d„ r dm- 
ing- Sect sait g for.]—An agi "ment In-tween 
a board of school trustees and a Irsebci wDkii 
appeared not to have been adopted at a meet
ing of the board, was held t«> I» void a* 
against the board by reason of the prmioeo' 
of the School Ordinance. SpaHing *•>/*«# 
Coulee Schoc'. Trustees, 4 Terr. !.. I> dtitl

Trustees —Declaration of Office lusptctor 
Inquiry—Replevin Parti,* I se of A-'1"' 

f School Corporation.) — An inspector ap- 
dinted under the Public Schools Act, jU 
[. 1902 c. 143, i» not authorised by ». 01
»e Act or otherwise to inquire whether « 
•ustee duly elected has forfeited hi* 
nder s. 243 of the Act by refusing or negien 
i* to take the declaration of office require 
r s. 31. When- an inspector nmi. n-mk *ucn 
.....______ l .1annta nf tWO trUSIW*
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vacant, and two new trustees were subse
quently elected at a meeting of the ratepayers 
culled by direction of the Inspector, the pro
ceedings were declared null and void, und 
ill,, plaintiff corporation held entitled to suc- 
ived in an action of replevin commenced by 
direction of the old board against the two new 
trustees und others who had broken into the 
school building and taken away the furniture. 
Chaplin v. Woodstock Public School Board, 
10 0. R. 728," followed. Quære, whether the 
Intendants could resist the action which was 
brought in the name of the school corporation, 
tiie acknowledged owner of the goods, and 
whether the defendants in any case could do 
more than rpply to the Court to stay the use 
of the name of the corporation in the action, 
on the ground that its use was not authorized 
by those who were lawfully the trustees, 
l'ouinlle School District Trusta* v. Belle- 
,»ierr, 24 Uct. N. 1441, 14 Man. 1,. 11. 511.

Trustee» Duty of—Action by teacher— 
Injury to health -Neglect to employ caretaker 
— Waiver—Evidence — Cause of illness — 
Costs. Emerson v. AJeloncthon School Trus
tees, 3 O. W. B. 12, 42V,.

Trustees Power to Borrow — Ordinary 
Expenditure,]—The plaintiff, one of the trus
tees of a school section, at the instance of hie 
co-trustees, lent to the trustees a sum of 
money required for payment of the teacher’s 
salary Held, that, us the amount borrowed 
whs to be applied to ordinary expenditure, 
ami did not increase the liabilities of the cor
poration, no s|»eeiai authority to borrow was 
necessary. McNeil v. Victoria School True 
tees, 34 N. 8. Heps. 54ti.

Trustees—Qualification — Contract with 
hoard - Termination.]—The lack of qualiflca- 
iion of a school trustee which results from 
bis Laving a contract with the school board, 
••ads with such contract, and after he has 
been paid the amount owing in respect of it, 
lie is no longer liable to be unseated on this 
ground. A school trustee who, at the order 
of the board, causes certain work to be done 
on account of the board, and pays for it him
self, und afterwards is paid what he lias ex
tended and for bis time in overseeing the 
work, is not a contractor witli the board 
within tlic meaning of art. 147 of the School 
Code, and does not bj thus acting forfeit bis 
w-at. LaroeheUr v /foi, Q. U. 27 S. C. 55.

Trustees — Suretary-Treasurer of Board 
-- Security—\ alidity. \—The security fur
nished by the secretary-treasurer of » board 
of school commissioners and accepted by the 
chairman, is not void because it is not made 
by notarial net nor by act sous seing privé 
signed and acknowledged before a justice of 
the peace, in accordance with art. 2088, It. 
8. Q. : but such formality being only acci
dental and not essential to the validity of the 
security, a security sous seing privé not 
signed and acknowledged before a justice is a 
valid engagement on the part of the surety. 
-■Although art. 208», R. 8. Q., says that 
the security should be given jointly and sever
ally by two solvent sureties, n security given 
by a single surety is not less valid. 3. The 
neglect to transmit the security to the super
intendent of public instruction is without 
effect upon the validity of the security. St. 
rl0«1 Commissioners v. Paquette,
Q. fc 18 8. C. 289.

Trustees — Teacher—Power of Dismissal 
—Inquiry.j—Under s. 10 (7) of the Public 
Schools Act, 1 Edw. VII. c. 40 (O.), which 
enables the board ot education of a munici
pality “ to appoint and remove such teachers, 
officers, and servants, as they may deem ex
pedient," members of the board are the sole 
judges of what they may deem expedient In 
each particular case in the matter of tb'» re
moval or dismissal of a teacher on the gr und 
ot unsuitability for the position. They may- 
institute a private inquiry into such a matter 
without allowing the usual safeguards of re
presentation by counsel to the person affected, 
or they nmy dis|H*ii8e witb such investigation 
und proceed on their own conviction o£ what 
is right from a general knowledge of the situa
tion ; they may also act on the report of an 
inspector, although irregularly obtained or 
may remit the matter to n committee und act 
on its report, and they should not be inter- 
fsred with by Injunction In any action they 
may be advised to take. Although honorary 
trustees of the property held for the purposes 
of public education, their relation is not in 
any sense fiduciary. Cases of charitable en
dowments, in which property is clothed with 
a trust, considered. Dunn v. Toronto Board 
of Education. 24 Occ. N. 223, 7 O. L. It. 451, 
3 O. W. R. 393.

Union ot School Sections -Powers of 
Arbitrators—Appeal to County Council—J 
Edw. VII. c. 39, 8. 42.]—An application was 
made to a township council to alter the 
boundaries of school sections 12, 13. and 14. 
by taking about 1,2UU acres from 13 and add
ing them to 12, and by taking about 2,000 
acrea from 14 and adding them to 13. The 
township council refused the application ; an 
appeal was taken to the county council against 
such refusal ; and arbitrators were appointed 
by the latter council under the authority of 
s. 42 (31 of the Public Schools Act, 1 Edw. 
VII. c. 89. The arbitrators made no altera
tion in tin* boundaries of any of the sections, 
but by their award assumed to unite sections 
12 and 13, and recommended the building of a 
new school house in a central position in the 
thus united sections:—Held, that it was not 
within the power of the arbitrators to unite 
the two school sections upon an appeal against 
a refusal to comply with an application to 
alter boundaries only. The arbitrators arc 
given power to form, divide, unite, or alter 
the boundaries." but that means to form, 
divide, unite, or alter in accordance with the 
subject matter of the appeal. Award set 
aside without costs. In re Sonthwold Public 
School Sections, 22 Occ. N. <12, 3 O. L. R. 
81, 1 O. W. It. 32.

III. Separate Schools.
Adjoining Municipalities Thru mile 

Limit—Separate School Supporters — Notice 
—Change in Assessment Polls—Court of Re
vision.] — Roman Catholic supporters of a 
separate school who live in a town may, by 
giving notice, become supportera of the near
est separate school in an adjoining rural 
municipality, within three miles distance: and 
the High Court has power, in an action 
brought by the trustees of the rural separate 
school section against the town corporation, 
to adjudge that taxes levied and collected 
from ratepayers of the defendant municipal
ity. who gave the required notice, shall be 
paid over to the plaintiffs for the support of 
the rural separate school. Sandwich East
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(.Vo. 1 I Human <Jatholic Separate School
I t ustres \. Town of \\ ulkervilU, 5 0. W. It. 
211. B27. 10 U. L. H. 214.
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the child of a Jew, not the owuer of real 
estate, should be ineligible to compete for a 
commissioners’ scholarship. Piaster \ pro-

Division of Property between School
Boards ArMrifwi im IimtA] Award
of Street, J., as arbitrator. In re Wtndsor 
School a. 24 Oca N. 173.

K. 23 8. C. 395.
Qualification of Teachers Cohttt no

tion of Statute — Religious Command i — 
Status.] — The general policy declur J by

Establishment of — Debit of Public 
School l) ta hut—Liability of Separate School 
Supportera for—Construction of Statute».] — 
On the 24th February, 1809, the 0rattan 
Human Catholic Separate School District was 
established in the town of Regina by the Ro
man Catholic ati-payers, the limits of the 
school district being those of the municipality 
of the town, as also the limits of the previ
ously organized public school district of Re
gina. Ai the time of the establishment of 
the separate school district, the public school 
district was liable for debts, to secure the 
repayment of which by yearly instalments 
(one lulling due in 1899) the public school 
corporation had issued debentures, and the 
trustees included the amount of the 1899 in 
staflheul la the amount which they nqalnd 
the municipal council of the town to levy for 
the year. In making the levy the town coun 
cil exacted payment from the plaintiff of 
$1.95, which was his assessed proportion of 
the amount necessary to pay the debenture 
instalment, and which he paid under protest 
and now sought to recover back from the 
municipality, upon the ground *uat the coun 
cil had no power to assos-j him, he being a 
separate school supporter :—Held, that the 
plaintiff was not liable for the rate in ques
tion. Construction of s. 14 of the North- 
West Territories Act, R. S. (*. <. 50, as 
amended by til V. c. 5, s. 1, and s. 30 of the 
School Ordinance. McCarthy v. 7'oicn of
Regina 21 Ooo. N. 821.

teachers of separate schools t.) under; the 
same examinations and receive the san. cer 
titicates as common school teacliei*. but 
some persons are exempted from its immedi 
ate operation, aud the word “ persons m - 
38 ot R. 8. O. 1897 c. 21*4, is to In , ;,d ... 
•‘individuals and where, as in that enact
ment, there is found iu unambiguous lan
guage a general declaration us to the quuli- 
neat ion required, any restriction upon that 
declaration should not Is* extend'd In-youd 
what the language, construed iu the ordinary 
and uatunl meaning of the words, aud in 
the light of the context, clearly requin-< 
Judgment of MacMahon. .1., 24 Occ. X. 319
8 O. L. R. 135, 4 O. W. R. 5K. «(tinned! 
Urattan v. Ottawa Roman Catholic Separate 
School Trustees. 25 Occ. X." 104, 9 O. 1, It, 
433, 4 O. W. R. 380.

Supporters of — Assessment for Pub
lic School Debts.]—A ratepayer rated as a 
supporter of a separate school where a sepa
rate school district has been fornu-d is not 
liable to be assessed for a debenture in
debtedness of the public school incurred 
prior to the establishment of the separate 
school district. McCarthy V. Town ../ Rt- 
yina, 21 ()<r. X. 321, 5 Terr. L. It. 71.

Teachers — Religious Community — 
Residence —Contract. ] — The Ottawa sepa
rate school trustees entered into an agree
ment to secure the services of Christian Itru-

i'aith — Scholarship — Withholding—Man
damus —■ School Regulations.] — The peti
tioner, a British subject, resident in Mon
treal, but not the owner of real estate, was 
by religion a Jew. His son was admitted to 

Protests»! school under the control of the
respondents, and by his success in his classes 
and in the examinations would, in ordinary 
course, have Ihh-ii entitled to a commissioners 
scholarship, which gives a right to a high 
school course free of tuition fees. The cum-
miaa(obéra having, under their regulations, 
withheld the scholarship, the |ietitioner ap
plied for n writ of mandamus to compel the 
respondents to grant his son such scholarship :

II.-iii. that toe remedy bj mandamus was 
the proper one under the circumstances, the 
petitioner alleging the refusal on the part of 
the respondents to |>erform a duty incumbent 
on them by law. 2. The |ietitioner not being 
i! Protestant, and not being the owner of real 
estate inscribed on the Protestant panel, his 
tern was not entitled, -as of right, to admis
sion to the Protestant schools. 3. His nd- 
mieeion to h Proteetant sobool bg grace at
the Protestant school commissioners did not 
amount to a warranty that the existing school 
regulations were to" Is- permanent and un 
changed throughout the entire scholastic 
course. 4. The respondents had. within the 
limits of their corporate authority, power to 
change the school regulations from year to 
year, and particularly in regard to prizes and 
other competitive rewards : and, consequently, 
they had |lower to provide by regulation that

thers as teachers in a proposed séparai.' 
school for boys, the agreement among other 
tilings providing for the erection by iIn
trust ees of a house or residence with chapel, 
etc., for the Brothers, and the advane of 
$100 for each of the Brothers for furniture, 
this furniture to become the property of the 
Brothers at the rate of one-lifth for each year. 
the contract to Ik* iu force for ten years 
unless previously put an end 'o by notice 
in a prescribed way :—Held, that the agree
ment was invalid because (1) Cliristiau 
Brothers as such are not qualified to teach 
in separate schools in Ontario ; (2) seboo. 
trustees have no authority to expend money 
in erecting a house for teachers ; or (31 to 
enter into a contract with a teacher extend
ing beyond a year, (/rattan v. Ottawa StP* 
iate School trusters. 24 Occ. X. 31», 8 <•
I- It. 135. 4 O. W. It. 58, 389.

Withdrawal of Supporter
anee of Liability.] — Property which ww 
owned by a separate school supporter aM 
so assesw-d for rates imposed under by-laws 
passed before the time wbcu the supporter 
lias withdrawn, does not remain liable jo 
such rates in the future unless the property 
is still owned by him at the time of**™ 
assessment, and he resides in the
But the ratepayer who was such when tne 
loan was effected remains liable for'“J*1 
assessments to the extent of the ratable f-ro 
perty he jiossosse», so long as he is resiaw 
within the school district. In r. Aewnw 
Department Act and Separate■ S< hoots A*-
21 Occ. N. 288. 1 O. L. R. ’*M.
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SCHOOL COIWISSIONER.

See Notice of Action.

SCIENTER.

See Animals.

SCIRE FACIAS

Crown Lands — Grant — Error — Ad- 
vme (Haim — Cancellation.) — Thu provi- 
siuus of the Quebec statute respecting the 
sale and management of public lauus, .12 V. 
o. 11. R, S. Q. art. 1299, do not authorise 
tin- cancellation of letters patent by the 
i 'ommissioner of Crown Lauds, where ad- 
\erst- claims to the lands exist. Judgment 
of the Court, of Queen's Bench reversed, and 
judgment of the Sui>erior Court (in review), 
y. R. 18 8. 0. r»20. restored. Uct V. Adams. 
21 Oct. N. 328. .11 8. C. R. 220.

See Crown.

SCRUTINY.

See Municipal Elections.

SEDUCTION.

Evidence Action brought for daughter's 
benefit—Judge's charge < 'redibility of wit
nesses—Rejection of evidence—Miscarriage. 
Grainger \. Hamilton, 1 O. YV. R. 819.

Evidence of Plaintiff's Daughter —
Hope—\onsuit—.Vo Reasonable Evidence of 
Séduction—Disagreement of Jury—Rule 7SO 
—Scope of.)—Father brought action for se
duction of bis daughter and the jury dis
agree] three times. Motion was made by 
the defendant, under Rule 780, for judg
ment dismissing the action. The plaintiff’s 
daughter swore t liât the defendant was the 
lather of her child, but that the connection 
effected with her by the defendant was by 
force and without her consent. The daugh
ter wn> not hi iin plaintiffs service op in 
iug at home at the time of the seduction :— 

! Held, that it was for the jury to say, on the 
! evidence of the daughter, whether or not 

they accepted her statement on the whole, as 
they might be satisfied w» to .he paternity 
but still discredit tin evidence of force. 
\rineent v. Sprague, 3 U. C. R. 283, and 
Brown v. Dalby. 7 CJ. (JL R. 1G0, considered, 
f/fl bel . Rcggu \\ . R. 1174, fi I ». W.
It. 740. 6 O. YV. R. 1S4. S. C., sub nom. 
E. v. F„ 10 O. L. R. 480.

Right of Action Death of father— 
Action by mother 1'roof of service—Sur
vival of father's right—Amendment — Sta
tute of Limitations—Trustee Act. O'Brien 
v. Ellis, 2 O. YV. R. 08Û.

j See Criminal Law.

SEAL

See Qompany—Contract — Distribution 
op Estates.

SEAMENS ACT.

see Constitutional Law.

SEARCH WARRANT

See Malicious Prosecution .

SECONDARY EVIDENCE.

See Evidence.

SECRET PROFITS

See Master and Servant.

SECURITY FOB COSTS.

SEIZURE.

See Attachment of Debts — Execution 
—Saisie-Conservatoire.

SENTENCE.

See Constitutional Law—Criminal Law 
—Liquor Act of Ontario—Statutes.

SEPARATE ESTATE.

See Husband and YVifk.

SEPARATE SCHOOLS.

See Schools.

SEPARATION.

See Husband and Wife.
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SEQUESTRATION.

Petition — (/rounds.J—In a petition for 
sequentration the grounds upon which the 
petition in bast'd should be special, aud it 
is not sufficient to allege simply that it is 
in the interest of the petitioner that the im
movable should be judicially sequestrated. 
Orner v. Cloutier, 4 Q. P. It. 347.

Petition — (/round* — Administration. |
In a petition for sequestration, the grounds 

upou which the demand is based must be 
special, and it is not sufficient to allege 
simple “ that the immovables have not been 
leaaed nor administered,” especially when* the 
defendant, being absent from the country, 
has named an attorney to see to the admin
istration of such properties, Megera v. Kit- 
ton, 4 (J. P. R. 394.

Hoe Couth—Sale ok Goods.

SERVICE OF PAPERS.

Action for Price of Goods—Sereine of
Account.]—In an action for goods sold and 
board furnished by an innkeeper, where an 
account of the plaintiff's claim has been 
filed with the report of the action, there is 
no ground for a motion to suspend the pro- 
ceedings until a copy of the account has been 
served on the defendant. Chateau Frontenac 
Co. v. Lion ait, 3 Q. P. R. 352.

Action for Physician’s Fees—Service
of Account.]—In an action by a physician 
for the value of professional services:—Held, 
that the default of serving a detailed ac
count upon the defendant is not a ground 
for an exception to the form, and can have 
no other effect than to delay the judgment 
"r proceedings until the account is served. 
Ferrigo v. Arcond. 3 Q. P. R. 350.

Advocate — Election of Domicil—('eat
ing to Ocoupy.]—When an advocate has his 
c hosen place of domicil within a radius of a 
mile from the court house, all services on 
him should be made at this chosen domicil, 
even if he has ceased to occupy it, aud ser
vice can not be made on the clerk of the 
Court unless this domicil has b«*en found 
closed. Hogue v. Davelug, 7 Q. P. It. 120.

Interrogatories — Personal Service — 
, Domicil—Place of 7?u*tnc«*.]—A motion that 

Interrogatories sur faits et articles shall be 
taken as answered against him, in pursuance 
of art. 304, Cl P.. will not be granted against 
u defendant in default, unless such interro
gatories have been served upon him person
ally or at his domicil (art. 361, C. P.), if 
it is not established that he is absent or in 
hiding. 2. Service effected at his place of 
business is only valid when such defendant 
has no regular domicil or ordinary residence, 
ns that exists for the service of process In 
an action under art. 128. 0. P. Myers v 
Mercier, fi Q. P. R. I».

Petition — Husband and Wife—Substi
tuted Service.] — If a defendant is absent 
from his domicil, habitually during the 
hours in which the service of process may 
be regularly effected upon him, and leaves 
a writing upon hie door notifying those seek
ing him to apply at the house of one of his

neighbours, permission will be granted to 
serve upon him a petit'on pour ester la jus
tice en séparation, by seizing the neighbour 
indicated by the writing. Head \. />- „ i 
Q. P. R. 406.

Practice — Time—Saturday Afternoon.] 
—Service of papers in an action on the mi 
Heitor of a party after one o’clock on Satur 
day afternoon is had. Coutun v. lUlamin 
Q. R. 27 S. C. 77.

Time — Summary Procedure - Hour of 
Service — Exception.] — An exception to the 
form, served on the second day after the re
turn of the proceeding excepted iu. in a 
summary matter, but after five o’clock in 
the afternoon, will not la» received. I’refon- 
taine v. Hweman, 7 Q. P. II. 135.

See Attachment of Debts Bailiff- 
C AH ADA TEMPERANCE ACT—CoUBI.s HUS
BAND and Wife—Judgment — Mechanics' 
Liens — Mortgage—Parliamentary Ki.fc- 
tionh —1T.fading — Railway — Tbial- 
Witnesbeh — Writ ok Revendication — 
Writ ok Summons.

SERVITUDE.

Sec Easement — Municipal Corporations 
—Water and Watercourse».

SESSIONS

Sessions — turisdU twn — Appeal from 
Summary Conviction — Recognisance—Pay
ment of Fine and Costs—Bar to tppeal— 
Order for Repayment—Surplusag> Public
Schools Act—Refusal of Trustee to Pirform 
Duty—Cont’irfion for—Right of Appeal.]— 
The conviction was for that defendant, be
ing a person who had been elected ti school 
trustee for school section No. IS in the 
township of Peel, in the countv of Welling
ton. did on 5th January, I9fl5. refuse or 
neglect to perform the duties of the office 
by refusing or neglecting to engage a teacher, 
and by not providing the necessary school 
accommodation for the school. The defen- 
dant was adjudged to pay it fine of .<20 and 
the costs of the prosecutloc. and be paid 
Iwth :—Held, on nppenl. that the conviction 
should be quashed, and repayment of the fine 
and costs ordered. Payment of the tine doe»- 
not bar the right of nppenl. when the pay
ment is made contemporaneously with the 
expression of intention to appeal, and under 
pain of distress. In re Justuses of York and 
Peel, Ex p. Mason. 13 C. P. 15. followed. 
Rex v. Neuberger. 9 It. <’. It. 272. distic 
guished. A recognizance to appear at the 
general sessions and "enter an appeal, 
sufficient. Rex v. Geiser. 21 <’ L. T. 0< 
V distinguished Upon the allowau..-
of such an nppenl repayment of the fine and 
costa and payment of the costs of the «Pt**1 
are properly ordered. Regina v. MclntosD. 
28 O. R. HOB. followed. Under It. 8. 0. Ç- 
90. s. 7. any party who considers himself 
aggrieved by a conviction or order of a jus
tice of 1 lie peace under any statute in force 
In Ontario, and relating fo matters within 
the legislative authority of the legislature of 
Ontario, may. unless It Is otherwise pn»v!d*o
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viction or order is made, appeal therefrom 
io the general session « of the peace. There 
is no provision in the Public Schools Act 
which alters or limits the effect of the above 
section. Km v. l acker, 6 O. W. It. 533, 1U 
U. L. B. SUti.

See Way.

SESSION OF PARLIAMENT

See PAHLIAMENTAKY ELECTION».

SET-OFF.

Account — Disputed Itcma—Abeence of 
Liquidation.] — Set-off will not be allowed 
when the amount of the account which the 
defendant assumes to set off cannot be de
termined without a long discussion and con
testation of the majority of the items. 2. A 
defendant in such a case cannot complain 
of )i judgment which allow* him a set-off 
if part, to which he had no right, and pro

perly rejects the remainder of his account. 
I’harand v. Deslandes, (j. It. 24 8. 324.

Action on Contract — Damages for 
Breach.]—Where an action is brought on a 
contract, and the defendant pleads non-ful 
tilment of contract, he mav plead as a set
off damages which are alleged to have di
rectly resulted from the negligence and de
faults of the plaintiff in connection with the 
contract sued on. Latour v. Yasinooski, Q. 
R. 20 8. C. 21*2.

Bank — Winding-up — Promissory Note 
Maturing after Order—Set-off of Deposit to 
("dit of Indorser—Note made by Municipal 
Offinrs for Municipal Purposes — Personal 
Liability — Xet-off of Deposit to Credit of 
Municipality.]—The funds of a township cor- 
1 Miration were deposited in a chartered bank 
to the credit of an account kept in the name 
"f “A. M., treasurer of R.” The township 
■ouneil purported, by by-law, to authorize 
the treasurer and reeve to borrow from the 
hank money to be used for drainage pur 
|N»ses. Accordingly the treasurer made n pro
missory note which he signed in his own 
name with the words “treasurer of the town- 
diip of R.” after it, in favour of the reeve, 
mid the reeve indorsed it, signing his own 
nntnp with the words “reeve of R." after 
it. This note was discounted by the bank, 
'lie proceeds placed to the credit of the ac
count referred to. and paid out for the dvain- 
tu'e purposes specified. The bank being in 
inundation under the Dominion Winding-up 
Act, the liquidators sued the reeve and tren- 
''trer in their personal capacities upon the 
Hide, which matured after the winding-up 
order:—Held, that the defendants were per- 
-onally liable upon the note, and were not 
entitled to set off, against the plaintiffs’ 
claim upon it, the balance in the bank to the 
credit of the account kept in the name of 
die treasurer at the date of the winding-up 
’'dir; but the defendant: the reeve xvns en- 
n«ÿ to set off the amount star ling to the 
credit of his private account in the bank at 
the date of the winding-up order, and the de
fendants were allowed to amend their plead
ings so as to claim that set-off. Vanter v.

Kent, y. R. 11 K. ti. 373, not followed. 
Kent v. Manioc. 25 Occ. X. 4U, 8 O. L. R. 
723, 4 O. W. R. 408.

Bank — Winding-up—Transfer of Assets 
1 to Debtor within it) days—Moneys Deposited 

by 'Third Parties to Sutufy Debt.1—After a 
j bank have suspended payment, and their in- 
i solvency is notorious, compensation of a 
j debt due to the bunk cannot be effected by a 

transfer to the debtor of debts due by the 
bunk to third paries, where such transfer 
bus been made to the debtor after the 

i suspension and within 5<> days prior to 
winding up proceedings under the Winding- 

j up Act. This rule is not affected by the cir
cumstance that the amounts offered in com
pensation consisted of moneys deposited with 
the bank by such third parties, for the spe
cial purpose of aiding the debtor to meet bis 
indebtedness to the bank, but uot transferred 

I tu the debtor until after the suspension of 
1 payment. Communauté dis Sœurs de la 

Charité de la Providence v. Kent, Q. R. 13 
K. B. 483.

Bank in Liquidation Deposit — Note 
Discounted and uot yet Duc— /{enunciation 
of Term—Indorser—Inten < ntion — Costs. 1 
—A deposit made iu a bank is a loan to such 
bank, and art. 1 ltN>, which says that a debt 
arising from a deposit shall not be the sub
ject of set-off, does not prevent the same de- 
|K>sit being set off by a debt due to the bank 
by the depositor. _. The vet off of a debt 
due to a bank by the claim resulting from 
a dei»osit in such bank, may be effectuated 
up to the time of service of a petition for 
the winding-up of the bank, provided that 
both debts are equally liquidated and exigible. 
3. Nevertheless, the term of the currency of 
a bill of exchange or promissory note is to 
!>e regarded as a stipulation in favour both 
of the creditor and of the debtor, and, there
fore, the maker or indorser of a note dis
counted in a bank cannot, by renouncing the 
benefit of the time which the note has to 
run. set off the debt arising upon such note 
by the sum. which he has ou deposit in the
bank# 1. The Indorser "t a note discounted 
in n bnuk does not become the debtor of such 
bank until the note has been protested for 

j non-payment and notice of protest given to 
1 him. 5. Although a creditor of a bank in 

liquidation has n right to intervene iu 
a suit pending between the liquidators and 
a debtor of the bank, who alleges that his 
debt has been extinguished by set-off, in or
der to watch the proceedings and tak<- mea
sures necessary for the protection of his 
rights, such creditor will be ordered tu pay 
the costs incurred by the debtor of the bank 
if he produces, iu opposition of the demand 
of the latter, a useless contestation founded 
upon grounds which have already been set 
up bv the liquidators. Fonirr v. Kent. Q. 
R. 11 K. It. 373.

Claim and Counterclaim -Judgments 
—Debt and costs—Powers of trial Judge— 
Rules 253. 1130. 1164. 1165— Solicitor's lien. 
Levi. Blumensticl <( Co., v. Edwards, 5 O. 
W. R. 71*6. 6 O. W. It. 734, 11 O. I* R. 30.

Claim on Note — Unliquidated Claim— 
Cross Demand—Pleading.] — A defendant 
cannot, to an action for a money demand 
based upon a notarial instrument and a pro- 
miseory note, act up a it wee of w-off 
based upon a claim which is not liquidated
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even when hi» claim urines from the same 
transaction us the principal demand and when 
he asserts it by a cm** demand in the princi 
pal action. Judgment in 2 y. 1*. U. 12V af
firmed. Lcpitrv v. king, y. 11. U y. 14. 463.

Coeta — Damages—Different actions in 
-a me < '--m 1 I >is< ret ion Solivitoi '» lien
Assignment to aolicitor. Hogan v. Baatz, 
Hogan v. liaatz and Taglor (Y.T.), 1 XV. 
L. It. 313.

Debt Due by Mandatory — Demo#/* * 
tor Non-performance.]—XX’here the claim is 
for ascertained sums of money due by virtue 
of bills or notes or of the receipt of money 
as mandatory, the defendant cannot set off 
damugee accruing by reason of the plaintiff 
having failed to discharge the obligations 
which he aMMUined by the contract of mandate. 
I.ondon Guarantee ind Accident Co. v. tiroilt. 
y. It IS 8. C. 3V8.

Goods Sold — Damage* for Short De
livery—('ross-demand-Pleading.]—In an ac
tion for goods sold and delivered, the de
fendant cannot plead set-off of damages al
leged to have been suffered by him in conse
quence of the plaintiff’s default to complete 
delivery of the whole quantity of goods stipu
lated in the contract. Such claim should be 
urged by cross-demand. Walshau• v. Hosen- 
field. y. K. 24 S. C. 80.

Money Advanced by Another Liqui
dated Amount — Cost*. |—One who has paid 
money for the benefit of a third person, who 
has contracted to repay it, may claim such 
sum from the third person or set it off, al 
though it is asserted thaï the money was 
furnished by another, to whom it must be 
repaid. 2. In order to have t set-off it is 
sufficient that the debt which the debtor a— 
serts us a set-off shall be liquidated : it is 
not necessary that the debt against which the 
set-off is asserted shall be liquidated. 3. t’osls 
du • to a party upon a verdict of acquittal, 
where the complainant has been ordered to 
pay the costs, may lie the subject of set-off, 
for such costs may be easily ascertained. 
mrard v. Doré, y. 11. 24 8. C. 29H

Plea — Objec tion to — Practice. J — The 
objection to a plea of set-off. as being u 
matter for an incidental demand and not a 
defence to the action, should be raised by 
means of exception to the form, not of in
scription in law. Levinson v. Henaad. ti O. 
P. R. 114.

Pleading — Acknowledgment —- Trialm— 
Counterclaim—Tender.]—A plea of compen
sation. setting forth a mntra-aceounf, fol
lowed by an allegation of acknowledgment 
and promise to pay by the plaintiff, will not 
l*e rejected on a reply in law. 2. The Judge 
presiding at the trial has, however, power to 
order that the settlement of account and 
acknowledgment by the ulaintiff, alleged by 
the defendant, lie proved by him Is-fore he is 
allowed to prove his counterclaim. 3. The 
validity of a tender, especially in commercial 
matters, may be a question of fact, and alle
gations relating to a tender will not he re
jected on answer in law, although the tender 
mav appear not to have been made in the 
manner prescribed by law for legal tenders. 
Laurentide Pulp Co. v. Curtis. 4 Q. |\ H. 
10».

Pleading — Damage* — Construction of
Contract—Penal Clause II aiver. | — ,|e|,t
which is not clearly liquidat 'd and exigible 
cannot be set off in compensation <d » claim 
ujKin a promissory note except bv means of 
« cross-demand made under art. 217. i p. 
y.. of the province of yuelte, ; Wd.itt ami 
ldington, JJ., dissenting. By a clan- in a 
contract for the construction of work* the 
completion thereof was to be made within 
a specified time, in default of which U was 
agreed that the < mtfactor should pay a* 
liquidated damages and not as a penalty the 
sum of $50 for every subsequent day "until 
the completion." The work' were not rum 
pleted within the time limited, and both 
parties joined in a petition to tin- imiuiiipai 
corporation for an extension of the time, 
during which subsidies it had granted to
wards the cost of the works should If earned. 
The |ietition was granted, and the works wet. 
completed within the extension of time so 
allowerl :—Held, Nesbitt and ldington. .1.1., 
dissenting, that damage* accruing under ilm 
clause in question did not, upon mere default, 
ttecome sufficiently liquidated and ascertained 
to he set off in compensation against a claim 
ilium a promissory note Held, per tiirnmml 
and Davies, JJ. ( Nesbitt and ldington. .1.1.. 
contrat, that by joining in the |ietition for 
extension of time the party in whose favour 
the i*‘tial clause might take effect had waived 
the right to claim damage* thereunder dm 
ittg the period of the extension so obtained 
in the interests of both parties to the con 
tract. Ottawa Northern mid Western H. IV. 
Co. v. Dominion Bridge Co.. 25 Ore. N 121, 
30 8. C. R. 347.

Sec Attachment ok Dorrs- Hankki ptcy 
ano Insolvency — Cbowx - Dkkamatiox 
—JVHTICE or THE I’EACE—PLKAIUM.

SETTING* DOWN FOR TRIAL.

See Trial, VII.

SETTLED ESTATES

Leave to Mortgage Hr pres* peclarn- 
Lons in Settlement.!—Thin whs mii applk*' 
lion hv the trustees of a settled estate, un
der R. S. <>. 1.81*7 c. 71. for leav .. mort
gage the estate for the purpose of building, 
the existing buildings having been destroyed 
by fire. The settlement contained a clause 
that the trustees might "sell, but not mon 
gage, the trust property or any part there
of Held. that this clause l the settle 
m.-nt was not an express declaration that 
the land* should not l*e mortgaged within 
the meaning of s. 37 of the Settled Mate* 
Act : and merely meant that the power oi 
*ale given to the trustee was not to be con
strued a* including a power to m°r‘gs*e- 
In re Currp and Watson1* Settlement. 24 Occ.
N. 291. 7 O. L. R. 701. 3 O. XV. H. 776.

Leave to Petition Under of
applicants. He Asselstine. 1 0. XX- 0-

Leave to Sell Land-Trust for Kale ••
\amed Pi cod I re, lerahmi n ■<> 
of Adult Children—Advantage I» Hc’i<rw**r
les - Death of one Adult - Snle leilhosl
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Sauction of Survit or. J—Lauds were dv vised 1 
iu trust for sait-, but not till the youngest , 
child should become of age, unless with the | 
sanction of the two adult children. One ol 
the adult children died and the youngest child 
had not yet become of age. Upon petition 
under the Settled Estates Act, It. S. U. 18U7 
c. 71, - (1), Chancellor Boyd held with
some hesitation that the case came within 
the scope of the Act. In rt Cornell, 3 O. W. 
It. till. 0 0. L. K. 128.

SETTLEMENT.

tire of the entail. I'revicr V. Cloutier, Q. It. 
an s. c. :i73.

SETTLEMENT OF ACTION.

Collusive Settlement of Action —
Leave to proceed—Trial of question—Fiud- 

, ing of true eettleineni—Costs —■ Solicitor's 
I lier —Acquiescence. Hunter v. Xesbitt, 2 O. 

W. ft. 010, 1043.

Collusive Settlement of Action —
Notice of lien. McCauley v. Butler, 1 O. W. 
It. 72. 343.

Deed — Substitution — Donatio Mortis 
t uusa.l—An acte by which the children as
sign to their mother the enjoyment of im
movables devised by their father, and stipu
late that after her death they shall enjoy 
them in the same fashion, and that the pro
perty will go to their children, does not effect 
a substitution but a donatio mortis causa, 
which is void. Kannon v Hannon. 0 Q. P.
K. 455.

Gift — Stipulation in Favour of Third 
Party—Revocation before Acceptance — Re- 
limjuiskment by Grantee.] — A stipulation 
made by a donor for the benefit of a third 
party, as a condition of the gift, can be re
voked without the assent of the third party, 
so long as lie has not given notice of his in
tention to take advantage of it. A relin
quishment by the donee of the charge in her 
favour is deemed a revocation of the stipula
tion made for the benefit of the third party.
OuirotU OuoOot, ty it. 17 s. t; IS.

Life Interest in Land—Gift Over to 
Children—Death of Grantee icithout Chil
dren—Testamentary .Disposition by Grantee 
—Breaking of Entail— Gift—Trust.] — By 
deed of gift inter vivos he grantor granted 1 
to the grantee, pour l:ü e. les siens de son 
côté, estoc et ligne, <ertai«> lands for the 
benefit of the grantee during his life, with
out power to dispose of thi same iri the 
meantime; and directed that the property I 
upon his death should go to the children born 
of his marriage. On these onditions the 
grantor transferred to the grantee all hie 
rights in the property gi-en to vest it in 
tlv grnutee et ses héritier. ùe son côté, estoc 
et ligne:"—Held, tirât the de«Ml of gift cre
ated an entail; and, in case of tin- death of 
the grantee in tail without children, this 
•utail became broken and a testamentary 
disposition of the property made by the 
grantee in tail was valid. (2) That this 
irraut in tail did not extend to relations of 
the grantee other than children; and that the 
phrase "pour lui et les siens de son côté, 
•-si(K- et ligne," did not constitute a lidéicom- 
mis, even under the law in force at the time 

u un- jilt (1844), ill*1 only effect 
of this clause being to constitute an appoint
ment in favour of the heirs who would have 1 
taken in succession to the grantee iu cast* he 
should not have legally disused of the pro- 1 
perty otherwise. (3) That the restraint on 
alienation in the deed applied only to the 
-ujoymeot of the property by the grantee 
in tail, and did not affect the entail created 
in favour of the children of the grantee, nor 
th.‘ iiower of the grantee to dispose of the 
subject matter of the gift. In case of the fail-

Conaideration Forbearance — Costs 
--Enforcement — Judgment. Anderton V. 
Montgomery, 2 O. W. It. 413.

Discontinuance — Judgment for Costs 
—Costs of Acte of Tut trship,]—If a discon
tinuance is tiled in a suit without notice 
thereof being given to plaintiff’s attorneys, 
and evident collusion is shewn against the 
latter by the plaintiff and defendant, the 
plaintiffs attorneys will be entitled to take 
judgment against the defendant for their 
costs. 2. Such costs do not comprise the 
costs of appointment of the plaintiff as tutrix 
to minors, there being no lien de droit, in 
respect thereof, between the defendant ami 
the plaintiff’s attorneys. Shelly v. Thibault, 
5 Q. P. R. 76.

Fraud -Costs.] — As a general rule, a 
settlement of the suit by the parties there
to is valid, unless it be made in fraud of the 
rights of the plaintiff's attorney, in which 
vase it will be carried out subject to the 
obligation to pay the plaintiff’s attorney his 
costs. 2. The mere fact that the settlement 
was made by the defendant without paying 
the plaintiff s attorney his costs, although 
aware that the plaintiff was unable to pay 
them, does not constitute fraud, more par
ticularly where it appears that the plaintiff’s 
action was unfounded, and that the defen
dant was induced by her knowledge of the 
plaintiff’s inability to pay costs, and her re
luctance to continue the contestation under 
Mich circumstances, to make n settlement by 
which the plaintiff profited to some extent. 
Lareau v. Martineau, 0. R. 21 8. C. 41U».

Sec Couth — Judgment — Péremption 
—Pleading.

SEWERS.

See Municipal Corporation—Nuisance.

SHARES AND SHAREHOLDERS.

See Bu ilding Society - Company — Re-

SHEEP.

See Justice ok tiie Peace.
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Bond — Condition on Appointment to 
OffUv—Raaifnation of Office — lie-appoint
ment—Subsequent H reaches— Liability—Res 
Judicata.] — The plaiutiff resigned hi* office 
of sheriff, and the defendant was appointed 
in his place under a commission containing 
a condition that he should pay the plaintiff 
“out of the revenues of the said office" a 
certain sum for his life ; and lie gave a liond 
to the plaintiff for the due fulfilment of the 
condition. Finding that the revenues were 
not sufficient to pay the amount, the defen
dant resigned his office, and soon afterwards 
was re-appointed under a commission w‘«h- 
out any such condition. In an action on the 
bond, the plaintiff obtained judgment for the 
amount of the penal sura, and damages were 1 
assessed for the breaches up to the time of 
the defendant's resignation. A petition was 
subsequently presented by the plaintiff, ask
ing for assessment of damages for alleged 
breaches since the re-appointment and for 
execution. On the trial of an issue as to 
whether the plaintiff vu entitled to execu
tion for any further damage .—Held, that 
want of good faith was not o be imputed to 
the Crown, who hud the ri .tit to iiermit. and 
did permit, the defendant s resignation, and 
by accepting it made ii effectual, and there
by discharged the condition and all further 
liability on the bond ; that the condition Was 
attached to the first commission, and the 
annuity was payable only during the occu
pancy of the office thereunder, and when that 
commission was gone there ceased to be any 
contract to pay it. Semble, that there was 
no implied obligation ou the defendant's part 
to refrain front invoking the consideration 
of the (frown to relieve him from the obli- ; 
galion it had imjKtsed upon him :—Held. also, 
that the question was not res judicata by 
the principal judgment, and that the judg
ment upon the issue was appealable as a 
final judgment as to matters set up as a de
fence to further liability in respect of alleged 
breaches subsequent to the new ap|*ilntment. 
Smart v. Dana. 2 O. W. It. 287, 3 U. W. It. 
*♦. 5 O. W. It. :w7. 6 D. h. It. 4SI. » <). L.
It. 427. 23 <kv. N. 170, 24 Qcr. N. 43(1. 23 
Occ. N. 456.

Capias — Gaol — Mileage.]—A sheriff 
is required to safely keep a person arrested 
on a capias, and, as there is no common gaol , 
in Vancouver, the sheriff of Vancouver is , 
entitled to lodge a |>ersou arrested in his ; 
bailiwick in New Westminster gaol and 
charge mileage therefor. Carson v. (’arson. 
10 R. C. R. M3.

Execution - W rongful Act —Indemnité 
—Solicitor — Directions — Overcharges — 
Error — Knowledge — Recovery.]—Where ' 
a sheriff hud been mulct in the cost* of an 
action brought against him for wrongfully 
i barging certain lands with an execution, 
lie was held entitled to recover in an action ! 
brought by linn against the solicitor who ! 
save him directions to charge the lands, for I 
indemnity against such costs, although in 
giving such directions the solicitor acted 
merely as agent for his client. 2. Upon a 
counterclaim of the solicitor against the sher
iff for alleged overcharges :—Held, assuming | 
that there was an error in the charges, that, 
as there was no evidence that tin- Mtidtor 
was not aware of such error when he paid

1500
the charges, he could uot recover. Iiober1
son v. Taylor, 21 Occ. X. 270.

Meceun* Writ — Rublu t,fan \u. 
twe of Action.] — The sheriff i* not, when 

v* “ »• •" the suit
dividual, a public officer entitled t„ notice 
..ml other protection under s. p;s of the 
Judicature Urdiuauce, H. O. i8hh . b m, 
Whirter v. Corbett, 4 O. I'. 2o;t, followed. 
MavDonncll v. Robertson, 1 Terr. !.. I:. 4;ys

Fees — Ray meat in Advonci f’i. 
Mileage — Seizure — Conduct „f Solicitor I 
—The meaning and effect of the Judicature 
Ordinance, R. O. (1888) c. 58, N. 4«i. pr„ 
viding for the payment to officers, iu ad- 
vance, of the fees and allow aines lixed bv 
tariff, discussed Kei.,ble. a sheriff i* not 
under that section entitled to demand in ad
vance his charges for mileage or seizure k 
fore executing a H. fa. good* : -Held, that 
the finding of the trial Judge that the con
duct e* the first execution creditor's adm 
este did not have inch effect that the 8. fa. 
was not originally placed, or Imd ceased to 
Ik, in the sherifrs hands for execution, wiv 
justified bj* the evidence, /‘arsons v. Hut 
ehings, 1 Terr. I* R. 317.

Teeu—Re-sulc on False Ridding.] - When 
n property is resold upon false bidding, Ik 
sheriff is only entitled to one commission and 
tax, as if there had been but one sale. Vine 
irenhuyse V. Town of Farnham. f, Q. I*. R.

Fees — '■■eizure of Land nadir F reçut « »<
D i visio . into Lots. |—An immovable, within 
the meaning of art. 706. C. V. <\. does not 
necessarily mean a cadastral lot, but an e.v 
nioltation ; and an immovable rom|>osed of 
several lots upon the official plan and book 
of reference constitutes, notwithstanding, 
only one immovable if it constitutes only u 
single exploitation. 2. Article 7 of the tariff 
of fees for sheriffs, allowing an additional 
fee for every additional lot seizi-d, must be 
interpreted as referring to art. <1 of the same 
tariff and as meaning every additional ini 
movable ; so, if the bailiff ha’s grouped several 
lots according to their respective situations 
to constitute different immovables, the sheriff 
can charge an additional fee only for each 
group or additional immovable. Gault 
v. Dufort. Q. R. 24 8. C. 77. 5 Q. I*. K. 
353.

Interpleader - Seizure of goods- Claim 
of third party—Chattel mortgages—Real 
Withdrawal — Costs—Issues. M< Snughton 
Co. v. Hotnet (N.W.Tt., 1 W. 1,. R. Ifl9.

Interpleader —.Seizure of Goods—Inter 
est of Execution Debtor ns Co-owner.]—A 
sheriff acting under the plaintiff*s execution 
entered upon the lands of the claimant and 
seized hay and oats alleged to he the pro
perty of the execution debtor. The owner 
of the land asserted that he was the abso
lute owner of all the hay and oats 'Cifed. 
The execution creditor alleged that the 
execution debtor was entitled to a "t’p- 
half Interest therein :—Held, that the sheriff 
was entitled to an interpleader order; the 
issue to be framed so as to determine whe
ther the execution debtor lmd any. and If 
what, interest in the hay and oats seized.
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Lucas v. Holliday. 24 Occ. N. 305, 8 O. L. 
U. Ml J O. W. R 782.

Poundage — Money Paid before Sale- 
Possession Money. J—Where a sheriff made 
u seizure under writs of fieri facias of pro- 
port y of the judgment debtor, and a few 
hours before the sale the judgment debtor 
tame to the sheriff and paid the full amount 
of the judgment debt :—Held, that the sher
iff was entitled to poundage on the full 
amount of the judgment d“bt, aud not merely 
oil the value of the property seized :—Held, 
also, that under the circumstances of this 
case *2.20 per day was not too much to al
low for possession money. In re Black Eagle 
Mining Vo.. 28 Occ. N. 881, 6 O. L. R. 512.
2 O. W. h. 797.

Right to Interplead Seizure of Mort
gage—Registration of Notice—Assignment of 
Mortgage— Execution Creditor. |—The right I 
of a sheriff to an interpleader order depends 
upon his either having the subject ma .ter 
of the interpleader in his iiossession or hav
ing the right under an execution accompanied 
with an intention to take possession. And 
where an execution debtor who was a mort
gagee of lands had assigned the mortgage, 
although the assignment was not registered , 
until after registration of a notice of seiz
ure:—Held, that the mortgage could not be 
seized under the provisions of the Execution 
Act. IL 8. O. 1897 c. 77. s. 23 et seq.. and 
that the sheriff could not proceed until the 
execution creditors hud in an action obtained i 
a declaration of the Court that the assign- | 
meat was void ; and that he could not inter
plead. Keenan v. Osborne. 24 Occ. N. 132, ; 
7 0. L. It. l:u. 8 O. W. B. 143

Sale under Execution -Proceeds Stolen 
I earn Sheriff's Bailiff— Responsibility — Sot- ! 
itfaction of Judgment—Advertisement of Sale

Chattel Mortgage.] — 1. Notwithstanding 
ihe provisions of s. 21 of the Executions Act 
R. S. M. 1902 c. 58, a sale of goods by a ; 
sheriff's bailiff under fi. ta. was, in the I 
peculiar circumstances set forth in the state- | 
ment Mow, held to have been good, although 
made immediately after seizure and without 
the notice required by that section. 2. A ' 
jdieriff is responsible for all money realized 1 
by his bailiff by a sale under a fi. fa., though 1 
the money be stolen from the bailiff ns a j 
result of his carelessness and never comes 
to the sheriff’s hands. 3. A seizure by a 
sheriff of sufficient goods to satisfy a jiidg- ; 
ment in part will be a discharge to the debtor ; 
as to such part. 4. When ttie goods seized 
are subject to a chattel mortgage, the sale 
of the goods themselves, instead of only the 
equity of redemption, will be good unless 
objected to by the mortgagee. 5. It is not an 
absolute rule that a sheriff’s sale under exe
cution must be for ready money : but. if the 
S does not comply with such rule, he 
will be responsible for the money if he fails 

it. 8. The fact that the sheriff 
tailed to comply with s. 25 of the Executions 
Act. by advertising the amount realized and 
Kecpinc the money to be distributed ratably.
!8 n° answer to the defendant’s claim to 
nave such ntnount credited upon the execu
tion against him. when nearly three years 
nave einpRW]i *nd there is no evidence that 
any other execution against the defendant 
bas been placed in the sheriff’s hands. Man 

r°- v. \tvlhn.l. -R Min. I* n.1 W, [. It, 424,

Seizure ef Company’s Property un
der Exe ..tion — lutervuptiou by wmdiug- 
up order—Right to fees and poundage—Rule 
1190. lio Palmerston Packing Co., Allan's 
Claim, 4 O. W. R. ;I39.

Seizure under Execution — Levy — 
Sale after Comment emeut of A' No» against 
Sheriff—Damages—Value of floods Sold.]— 
Hoods seized by the sheriff under an execu
tion at the suit of B. v. R., were claimed by 
E. It., the wife of It., as her property. After 
a formal levy it was arranged between the 
sheriff and E. R. that she should hold the 
goods for the sheriff until they were required 
for sale under the execution. After the seiz
ure and before sale, a suit was commenced 
by E. It. against the sheriff, and a declara
tion was filed containing two counts : 1st, for 
seizing, taking away, and converting the 
plaintiff’s goods ; 2nd, for detention. Part of 
the goods seized were sold, and part re
leased :—Held,- that a verdict for the full 
value of the goods sold was proper, though 
the sale did not take place until after the 
commencement of the action : that, as far as 
the sheriff was concerned, the levy was ef
fectual and complete. Rideout v. Tibbits, 30 
X. B. Reps. 281.

Theft of Money Received by Bailiff 
under Fi. Fa. — Entry of Satisfaction— 
Liability of Sheriff for Acts of Pailiff.\—In 
January, 1900, the plaintiff recovered judg
ment against the defendant for $430.98, and 
issued to a sheriff a fi. fa. against the de
fendant's goods. Thy same sheriff received 
a li. fa. against the defendant's goods 
at the suit of II. & Co. The sheriff 
issued to one A. as his bailiff his war
rants to realize under the writs. The de
fendant died, aud his executors decided to 
sell his chattels by auction, and employed 
A., as auctioneer, to conduct the sale. He 
advertised the sale as being by rder of the 
executors to be held on the 5th April, 1901. 
Some of the chattels were under mortgages 
from the defendant to a trustee for the Union 
Bunk of Canada. A. sold the goods and 
placed the moneys received in a cash box, 
which was stolen :—Held, that the judgment 
was discharged by the seizure and sale to the 
extent of the amount realized and applicable 
to the fi. fa., and that it has since been dis
charged in full by the payment made directly 
to the sheriff. Order made to dispense with 
the signature of the satisfaction piece and 
for satisfaction in be entered. The execu
tors’ costs of the motion and of entering 
satisfaction to be paid by the plaintiffs and 
the sheriff. A sheriff is liable not merely 
for moneys received by his bailiff, but also 
tor those received by tile bailiff’s clerk : (ire- 
gory v. Cotterell. 5 E. & R. 571. A. sold the 
goods under the fi. fa. and received the pro
ceeds for the sheriff, and his receipt was. in 
law. that of the sheriff. All the time he 
held the money he held it for the sheriff. 
The loss was the result of A.’s carelessness, 
and that must be held to be in law the care
lessness of the sheriff himself, so far as lia
bility to others was concerned. Massey- 
IIarris Co. v. Molle nd, 24 Occ. N. 377.

Sec A burst—Attachment of Debts—Dis
covery — Execution — Lien — Mines and 
Minerals — Opposition — Parliamentary 
Elections—Registry Laws—Trial.
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I. Bill of Lading.

Custom of Port.] A trade custom, iu 
order to be binding upou the public generally, 
luuht Ik? shewn to be known to all persons in 
whose interests it would Ik? tv have a know 
ledge of its existence, and, iu any case, the 
terms of a bill of lading, inconustent with 
and repugnant to the custom of a port, must 
prevail against the custom. Partons v. Hart, 
20 Dec. N. 372, 30 S. C. tt. 473.

Delivery—Shortage in Hoods — Carrier— 
Custom of Trade. ] Where the ship-owners 
and their agents never notified or requested 
the consignee to take delivery of the goods 
from the ship’s side, after arrival at the port 
of destination, as they had a right to do by 
the terms of the bills of lading, but, on the 
contrary, retained possession of the gootjs, and 
proceeded, after they were lauded, to sort the 
boxes and arrange them in separate lots, 
partly in their own shed, aud partly upon 
the wharf itself, and caused the goods to be 
watched by their employees, without any in
terference or participation by the consignee, 
and where, in the opinion of the Court, the 
only delivery which took place was made 
by the ship-owners upon orders given by 
the consignee to the parties who had pur
chased the goods at an auction sale held 
live days after the arrival of the ship, 
the shipowners are responsible for any 
shortage in the quantity mentioned in the bills 
of lading as compared with the quantity deli
vered, notwithstanding tin- payment of freight 
made under reserve and before delivery.
.lodgment in It 16 B. C. 616 reversed.

i
versed 20 Occ. N. 372. 80 S. C. R. 473).

Exceptions la- Voyage — Obligation to 
Provide Fit Ship—Clause Limiting Liability 
of Ship-owners.] — The plaintiff shipped six 
cases of dry goods on board the defendants’ 
ship for carriage from Vancouver to Skagway 
ami thence to Dawson, under a bill of lading 
which provided that all claims for damage to 
or loss of any of the merchandise must be pre
sented within one month. The grating on the 
outside of the hull of the ship and at the 
mouth of the pipe in which the seacock was 
plac d was defective and rendered the ship 
uns*.* worthy, the result being that salt water 
entered the after-hold and damaged the plain
tiff's goods. The plaintiff did not present his 
claim within a month, but subsequently sued 
for damages:—Held, that the stipulation in 
tlie bill of lading to the effect that no claim 
for loss should lie valid unless presented to 
the company within a month, did not apply 
to damage occasioned by the defendants not

1504
providing a seaworthy ship. Iliysaaif v 
f nion Steamship Co., 22 ücc. N. 74, i;. i\

Limitation of Time to Sue /tu
from Unsvatcorthiness. | -On a shipment of 
goods by steamer the bill of lading pruxulvd 
that all claims for damage to or loss of tb 
same must be presented within one month 
from its date, after which the same should 
be completely barred. — Held, reversing il# 
judgment iu 4 B. C. U. 228, 22 Occ. Y 71, 
Mills, J.. < issenting, that this limitation 
applied to a claim for damages caused bj un- 
seaworthiness of the steamer. Lnion .'•i-niii 
ship Co. v. Drysdale. 22 Occ. N. 278 ■'!_ S 
<’. It. 370.

II. Chabtkbvabty.

Contract Letter» aid Telegrams.i—'The 
plaintiffs, through their agents, II.. and defen
dants negotiated for the chartering by the 
plaintiffs to the defendants of the steamer T., 
then at Chatham, N.B. The defendants de
sired to have the steamer delivered to them at 
North Sydney, but, after some negotiation, on 
the 0th October offered to take delivery at 
Chatham and uso the vessel for three months 

plaintiff*
declined to take the risk of navigation 
remaining open, and on the 15th October 
the plaintiffs offered to close at three 
mouths and take the risk of navigation re 
mnining open. On the same day the plaintiffs' 
agents replied : “ Have closed in accordance 
your telegram to-day and arranged deliver) 
North Sydney.” On the following day the de
fendants replied : “ Telegram received closing 
T. Try to get her delivered North Sydney 
end October —'Held, that the defendants, by 
their telegram of the 15th October, in view 
of previous corresponds mv, disclose j an in
tention to authorize a contract according to 
what had already been embodied in writing, 
and that the reply to that telegram conveyed 
all that was required to emlaxly the terms "f 
the charter ; and that the defendants, whose 
position was changed on the 22nd, could not, 
by continuing the correspondence and raising 
other questions, escape the effect of the mutual 
terms previously agreed upon. Ilecklo v 
Canard, 37 N. 8. Heps. 07.

Foreign Vessel - \ix>ssaries —Authority 
f \I astir — Liability of (timers.) — Action 
gainst a foreign vessel and ownt-re for nom
mes supplied at a < 'anadiun port to tn>* 
i-ssel, which was uuder charter, the losses 
on and control of the \<neel being by in<‘ 
linrterparty transfer ml to the charterers, 
rfao appointed the master, and he f°r 
le crew, and who paid their wages u°" 
uniting and other expenses of the vessel, inr 
laintiff knew that the vess. I was under char- 
•r. but not the terms of the ohnrterparty. 
he trial Judge found, on conflicting »e«> 
tony, that the necessaries were supplied on 
le order of the master and the credit ot in 
easel and owners, and he held Uievesse 
able therefor :-Held, that theplaintiff ought 
i have the Itenefit of the finding in 
ivour, but. ns the master was the R(?rvanth', 
lie charterers and not of the owner, he bmi 
o authority to ple<lge the hitter s credit, « • 
s the owner was not liable, the vessel w 
ot. The “ Havid Walliur * v. Horn, 23 Occ. 

103, 8 Ex. <’. It. 206.
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ItaMwal— Option — Notice — Agents — 
Burden of Proof — Jvry.\ — A dun iarparty 
mad,. between the plaintiff and defendant 
companies provided that the plaintiffs should 
have the right of renewal, ut»un giving notice 
ou or before a specified date. On the date 
specified the plaintiffs pave uuti?” of renewal 
to M. K. & Co., who h;id acted as ijjents of 
defendants in connection with the negotiation 
of the charterperty, and the receipt and re
mittance of the hire of the vessel. The defen
dants refused to renew, on the ground that 
the notice- required had not been given : - Held, 
that the authority given by the defendants to 
M. K. & Cm. whs a special authority, and 
that the duty devolved upou the plaintiffs of 
shewing that, by usage or otherwise, they had 
authority tu receive notice in connection with 
the extension of the time, such notice not 
lieing incidental or necessary to their original 
iUthority. The trial Judge having refused 
to subn.it to the jury a question tendered on 
ix-half of plaintiffs as to the authority of M. 
K. & Co. Held, Graham, K.J., dissenting, 
that he was right in doing so:--Held, that the 
Judge was justified in deciding, as matter 
of law, that there was no proof of agency, 
and that there was, therefore, nothing that 
could properly be submitted to the jury. 
Dominion <’««/ Co. v. Kingaxeell S. S. Co., 
88 N. H. Heps. 4M».

Time Limit for Loading Loading at 
Pori—Custom -Obligation of Charterer.] — 
A ship, by the terms of the charter, was to 
load grain at Fort William before noon of the 
5th December:—Held, affirming the judgment 
of the Court of Appeal, «1 O. !.. it 432, 23 
1 . N> 319, Girouard, and Nesbitt, JJ., «lis
sent ing, that to load at Fort William meant 
to load at the elevator there; that the obliga
tion of the shipowner was to have the vessel 
placed under the elevator in time to Ik- loaded 
before the expiration of the time limit : and 
where, finding several vessels ahead of him. 
the captain saw that he could not Is* loaded 
!>y the time fixed, and left to save insurance, 
the obligation was not fulfilled, and tin- owner 
"»uld not recover damages. Midland Naviga
tion Co. v. Dominion Elevator C<., 24 Occ. 
N 34 H. C. R. r.TK, 1 O. W. U. 503, 2 
0. R. 754.

v°y»Ke — Damages for short cargo — 
Demurrage Delay and detention—C'ounter- 
• laini—Inferior cargo. Wurren v. MacKag. 
- <>. W. R. 587, 8 O. W. It. 285.

III. COLLISION.

Action for Damages - Preliminary Art
-—English Rules—Non-observance of Sailing 
Itules. |—Action for damages sustained by the 
plaintiffs’ steamer, “ The Canadian," in a 
collision with the defendants’ steamer, “ The 
Merwin," The plaintiffs did not file a pre
liminary act, as required by Order XIX., r. 
j-S. of thr English Rules, which I>tigns. J„ 
held to lx- in force in the absence of a lovni 
Hale:—Held, by Dugas, J., and by the full 
' "url. that no evidence could lie given in 
support of the plaintiffs’ claim. " The Cana 
dinn, navigated by an American pilot, was 
making a landing against a current of about 

nn ,lour- “ The Merwin," also navi
gat'd by an American pilot, was coming 
down stream. Both vessels before collision 

b—48

gave blasts which wore interpreted by each 
ship according to American regulations:— 
Held, by Dugas, J„ that under the circum
stances " The < 'uuadian " was alone to blame : 
—Held, in npiHMil, by Wulkem and Drake, 
JJ.. that I Kit It vessels were to blame, and th • 
np|K.*n| should be allowed without costs. Per 
Irving, J., that I Kith vi-ssels were to blame, 
and that there should be a reference back to 
assess the damages to “ The Canadian,” and 
then the damages should be apportioned 
according to the Admiralty rule. Per Martin, 
•I., that the appeal should !>«• dismissed. 
Observations ns to the undesirability of the 
importation of foreign sailing rules and a*« 
the necessity of using in Canadian waters 
signals authorized by the Canadian Ri 
Canadian Development Co. v. Le Itlane 1 
Occ. N. tUkt, 8 B. C. R. 173.

Anchor-Light - Lookout Weight of 
Evidence—Cn ililiility.]—A collision occurred 
between the A. L. T., a ship at anchor, and 
a steamship, the L. O., proceeding in charge 
of a pilot to her dock, within the harbour of 
Halifax, X.8., at night in the month of Jnn- 
uary. The weather was blustering, and Inter
mittently clear and cloudy. Ou arriving at 
th«* quarantine grounds the !.. O. had sig
nalled, by guns and whistles, for the medical 
officer of the |K»rt, and then pns-eeded up the 
harbour on the east side of George's Island. 
After passing the northern line of George’s 
Island the L. O. changed her course westerly 
toward her berth, ana In proceeding thereon
passed between the lights of two vessels 
■luchoml on tin- northern side of the island. 
While doing so she suddenly came upon the 
A. L. T. lying at anchor, collided with ami 
sank her. The only person on Iwiard of the 
A. L. T. was a caretaker, ami while admitting 
that he \\ a- not ««u deçà ai ili<- time, be 
swore that a proper anchor-light was burn
ing on his ship. His statement as to the 
anchor-light was corroborated by the captain 
of a fishing schooner lying close by, mid that 

! of some boatmen anil labourers on the 
wharves. On the other hand the pilot of the 
L. O., tin* captain and the tirsi and thiril 
officers, boatswain and boatswain's mate, and 
four of the seamen, all swore positively that 
there was no light on the A. L. T. while they 
were approaching her, and that she was 
not seen by any one until their look- 
out called that there was something ahead. 
The evidence further shewed that both 
the officers and crew were alert at the 

j time of the accident, and anxiously work- 
i ing tin- ship through anchored vessels in 
i the darkness and blustering weather :—Held, 
| that the state of facts as substantiated by the 
j evidence for the owners of the L. O. must lie 
; accepted ns correct, and that Is*ing so, the 
! collision and subsequent loss were wholly 
j attributable to tin- A. L. T. in not keeping a 
I proiK-r light and l<M>kout. Dominion Coal Co. 
i v. The Lake Ontario, 7 Ex. C. R. 403.

Appreciation of Evidence — Findings 
of Fact—Appeal Proper Navigation.’)—In an 
action claiming compensation for loss of the 
fishing schooner " Carrie E. Sayward " by 
being run into and sunk while at anchor by 
the “ Reliance," the decision mainly depended 
on whether or not the lights of the lost 
schooner were burning, as the Admiralty rules 
required, at the time of the accident. The 
local Judge gave judgment against the “ Reli
ance :"—field, that though the evidence given
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wan contradictory, it was amply sufficient to 
justify tin- judgment, which should not, there
fore, tie disturbed ou appeal. Saiihmderino v. 
Vanvert. 23 S. ('. It. 145, and Village of 
•. i in in v. Menard, 21 Ovv. N. 7, 31 S. C. It. 
14. followed. The "Reliance" v. Conwell, 
22 Ov. . X. 77, 31 8. V. B. 053.

Barque Approached by Steamer
Manœuvre».)- Where a steamer is pron-eding 
on a course north seventy-two degrees west, 
and a barque is sailing on the starboard tack 
within about seven points of the wind, whose 
direction is east north-east, the barque is not 
an overtaken ship within the meaning of the 
regulations. Smith v. The " Empre»»" 21 
tkv. X. 430. 8 It. ('. It. 122. 7 Ex. C. K. 430.

Between Foreign Vessels Jurisdiction 
of Canadian t’ourt — Arrest in Canadian 
waters — Inevitable accident—Look-out. St. 
flair \ avigation Co. v. The "ft. V. IVkifney." 
0 O. W. It. arj.

Breach of Regulations Minor Hreach 
not Contributing Ijight*—Negligence.) —- If 
a collision upon the high seas has been brought 
about by u ship neglecting to follow her course 
as prescribed by the regulations for preventing 
collisions at sea. the other ship will not be 
held equally at fault because of a contravention 
of a statutory regulation, where such contra
vention could not by any possibility have con
tributed to the collision. 2. A vessel “ hove- 
to " with her helm lashed is not obliged to 
carry the lights mentioned in article 4 of such 
regulations, as she is not “a vessel which 
from any accident is not under command. The 
" Hirgitte ” v. Forward. The “ liirgitte " v. 
Moulton. 9 Ex. C. R. 380.

Damage to Wharf Negligence..) — A 
ship was moored in her dock with her bow to 
the east. Her stern, being at the inner end ot
the dock, v, as partly protected by the wharf
and stores to the south, while the bow and
fore part of the ship, extending easterly 
beyond any such protection, was exitosed to 
the full force of a south-oasterlv gale. There 
was an anchor out, with 25 fathoms of chain, 
on the startmard bow of the ship: but it. was 
not in u position to keep the ship from swing
ing against the wharf in the event of such a 
gale. A gale from that direction having 
sprung up, the master ran out a wire rope 
from the starboard side of the ship's stern to a 
wharf on the south of her berth; but the evi
dence shewed that this ro|*> had no effect in 
preventing the collision of the port bow of 
the ship with the wharf, which was damaged 
by the |founding of the ship against it from 
the force of the wind and waves :—Held, that 
the master had fnihsl to exercise seamanlike 
care, forethought, and skill, in omitting so to 
place his anchor as to protect his ship from 
the force of the gale and prevent her colliding 
with the wharf, and that the damage was attri
butable to his negligence and not to inevitable 
accident. Itook v. The '* Hndeu," 8 Ex. 0. 
II. 343.

Fishing Vessel* Sufficiency of Anchor 
Light- Carelean Navigation — Coat» — Wit- 
ursM Fee» — Partie».)—The C. E. S., a 
fishing schooner, while lying at anchor on 
Rank Quero, was run into and sunk by an
other fishing vessel, the 11., which was chnng- 
ng her berth in the night time. The weather 

was fine and the sea smooth. The C. E. 8. 
was displaying a light, in order to eomply

with the regulations; hut it was claimed by 
the crew of the 11. that they did not see the 
light until it was too late to avoid a collision. 
It was shewn that the It. had been fishing 
in a berth four or live miles distant from 
the C. E. 8., that her crew knew that there 
were a number of vessels fishing in their 
vicinity, and that the master of the It. took 
no extra precautions in sailing at night over 
the closely crowded fishing grounds, but on 
the contrary went below himself, leaving the 
ship under full sail to the charge of those 
on deck -Held, that the It. was solely to 
blame for the collision. The crew of the 
ship of the plaintiffs, twelve in number, 
were landed in Nova Scotia, and were main
tained at Halifax until they gave their evi 
tlence on the trial, a period of about one week. 
Before the trial was commenced, they were 
added as plaintiffs in the cause. Judgment 
was given in favour of the plaintiffs, von 
dooming the defendant ship in damages and 
costs to be taxed. Upon the taxation the 
plaintiffs sought to tax the amount expended 
iu maintaining the crew while they waited 
for the trial, and also their ordinary witness 
fees during the trial, it having been shewn 
that they were kept for the sole purp<w 
of giving evidence. Counsel for the defend
ant objected on the ground that ti 
having been made parties to the action, were 
not entitled to any fees as witnesses, and 
that it was unreasonable that they should 
receive any sustenance fees. The District 
Registrar referred the matter to th<
Judge, who:—Held, that the parties to an 
action 'are entitled to the usual witness Tvs. 
when they attend the trial to give evidence 
—Held. also, that the plaintiffs were entitled 
to tax a reasonable sum as sustenance f - 
for the crew while they awaited the trial. 
t'onu'cll v. The "Reliance," 21 Ore. N. 429. 
7 Ex. C. It. 181.

Fog ■— Sailing Rule».)—The defendant 
steamer bound for St. John, while steering m 
n dense fog. a N.-W. by N. course, heard 
three blasts of a fog horn from the plaintiffs 
vessel, a little before the beam on the port 
side. The steamer was then going at a speed 
of from 4 to (I knots an hour, and kept ou her 
course. The plaintiff's vessel continued sound
ing her horn at regular intervals, and was 
proceeding on a northerly course before 
light wind barely sufficient to enable her 
keep steerage way. Abourt 10 minutes afn-r 
the horn was heard by the steamer, she struck 
the vessel on her starboard side, and sunk 
her :—Held, that the steamer was solely 
blame, as she bad infringed art. 10 of the 
r« gulations by not stopping nft»r the horn 
was heard. Roberta v. The " Pawnee," 7 I a. 
C. R. 390. The "Paient,," 22 Oct. N. 129.

Fog — Speed — Damagea.) — In an ac
tion for collision, where the Court found both 
vessels in fault for moving at an immoderate 
rate of speed in foggy went Iter, and that such 
immoderate s|*eed was the chief, if not the 
sole, cause of the collision, the owner of the 
damaged ship was allowed to recover only 
half his loss. Wineman v. The “ Hiawatha.
7 Ex. C. R. 440.

In Foreign Water* Application of 
Foreign Itulra - “ Safe and Tract wahle
“ Narrow Channel ”•—Harbour.) — Where n 
collision occurs in American inland waters 
and action is'brought in the Exchequer Court 
of Canada for damages, the Court will apply
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the rulo of the road as it obtains under I 
the American Sailing Ituies foi the purpose ; 
of determining the question of liability for i 
the collision. Article 25 of the American i 
ltules provides that ” in narrow vlianuels 
every steam vessel shall, when it is safe and 
practicable, keep to that side of the fare-way | 
or mid-channel which lies on the starboard j 
side of such vessel:"—Held, that the words 1

safe and practicable" must be taken to 
imply that the vessel is only obliged to take 
this course when she can do so without 
uanger of collision. The inner harbour of 
Roston, Mass., containing wharves and an
chorage for ships on either side, where ships 
and steam-tugs are continually plying back 
sad forth, i >t a “narrow channel" within 
the meaning .f article 25 of the above Rules, 
and the provisions of that article do not 
apply to cases of collision there. Lovitt v. 
The "Calvin Austin1) Ex. C. It. 160; 
The "Calvin Austin,” v. Lovitt, 25 Occ. N. 
78. 88 8. C. R. 610.,

King's Ship — Negligence—Public Work 
Crown.]—Where a collision occurs be

tween a ship belonging to a subject and one 
belonging to the King, the King’s ship is not 
liable to arrest for damages; and, in the ab- 
sence of statutory provision therefor, no ac
tion will lie against the King for the negli
gence of his olticers or servants on board 
of the ship. 2. In this case the steamship 
" I'rCfontaine." belonging to the suppliant, 
was damaged in a collision with a loaded 
scow which was fastened to the starboard 
side of the steam tug “Champlain," and 
which the latter was towing, from the dredge 
“Lady .viinto," then working in the Con- 
ii--cœur channel of the river St. Lawrence. 
The dredge, steam tug, and scow were the 
property of His Majesty:—Held, that the 
facts did not disclose a case of negligence 
by tin- officers or servants of the Crown on 
n public work for which the Crown would be 
liable under clause (c) of s. 16 of the Ex
chequer Court Act, 5U & 51 V. c. 16. Paul 
v. Tk< King. 24 Occ. N. 380. !» Ex. C. R. 
245.

Liability Imiterial Regulations.]- In a 
collision in Canadian waters between the 
steamship W. and the schooner M. A., the 
W. was fourni to be at fault in a matter 
ilnit occasioned the collision. It was also 
found that the M. A. had contravened the re
gulations for preventing collisions in Cana
dian waters; but that such contravention 
did not contribute to the accident. In an 
action against the W. by the widow and 
universal legatee of the owner of the M. A. :

Held, that the W. alone was to blame, and 
that the plaintiff was entitled to recover. 2. 
Where a collision occurs on the high seas, 
and the provisions of s. 41!) of the Merchants , 
Shipping Act, 18!)4, and the Imperial re- | 
«illations for preventing collisions at sen, are j 
in force, the obligation is imposed on a vessel ! 
that has infringed a regulation which is 
prima facie applicable to the case, to prove, 
not only that such infringement did not, but 
that it could not, by any possibility, have 
contributed to the accident ; but when the 
collision occurs In Canadian waters, and the 
Act respecting the navigation of Canadian 
waters, R. S. C. c. 7!), and the regulations 
for the prevention of collisions made by the 
Governor-General in council, are in force, 
the vessel which contravenes one of them will !

not be held to be in fault unless such con
travention has contributed to the collision. 
The "< uba" v. McMillan. 26 8. C. R. 061, 
referred to. Hamburg Packet Co. v. Desroch
er», 23 Occ. X. 214, 8 Ex. C. R. 263.

Narrow Channel Itulc of the Road— 
Look-out Meeting iShips — Harbour — 
Lights and signals—Negligence—Evidence- - 
Damuges.]—A pilot in charge of a ship, or 
a man at the wheel, is not a sufficient look
out within the rules of navigation for pre- 

[ venting collisions in narrow channels. Judg- 
| mem of tile Exchequer Court of Canada in 

Richelieu and Ontario Navigation Co. v. The 
I “Cape Breton,” 25 Occ. N. 57, !» Ex. ('. R.

67, affirmed. Where meeting ships are in 
' collision, and one of them lias neglected to 

observe the regulations, there must be evi- 
i dence of gross dereliction of duty or want 

of skill in navigation in order 1 <> make out a 
ease for apportionment of damages against 

: the other ship. Where a ship navigating a 
narrow channel has no proper look-out, and 
neglects to signal her course, at a reason
able distance, thus perplexing and misleading 
a meeting ship, the former is alone responsi
ble for all damages caused by collision, even 
if, in the agony of collision, a different 
manœuvre on the part of the other ship 
bight have avoided the accident. Judgment 
below reversed, Girouard, J., dissenting. The 

| “Cape If reton” v. Richelieu and Ontario 
Navigation Co., 36 8. C. It. 564.

Navigation —Narrow Channels—" White 
Lau." Rule 2} Right of Wag.]—Rule 24 
of the “ White Law " governing navigation 
in United States waters provides “that in 
all narrow channels where there is a current, 
and in the rivers St. Mary. St. Clair. Detroit, 
Niagara, and St. Lawrence, when two steam
ers are meeting, tlie descending steamer shall 
have the right of way. and shall, before the 
vessels shall have arrived within the distance 
of one-half mile of each other, give the sig- 

: mil necessary to indicate which side she elects
in takeHeld, that this rule baa no refer 
ence to the general course of vessels navigat
ing the waters mentioned, but applies only to 
meeting vessels. Therefore a steamer de- 

! scending the St. Clair with a tow was not in 
fault when she followed the custom of up- 
going vessels to hug the United States shore. 
The “ Shenandoah " with a tow was ascend
ing tin- St. Clair river in a fog and hugging 
the United States shore; the “Carmona" 
was coming down the- river; and they sighted 
each other when a few hundred yards apart, 

j They simultaneously gave the port signal.
which was repeated by the "Carmona." The 

I “Shenandoah" then gave the starboard sig- 
I nnl. and steered accordingly. The "Car

mona," thinking there was no room to pass 
between the other vessel and one lying at 
the elevator dock, reversed her engines. She 
passed the “Shenandoah." hut on going 
ahead again collided with the vessel in tow :

-Held, reversing the judgment of loot! 
Judge, s Ex. 1 6. l. that the “ Shenandoah ” 
was not in fault ; hut that, as the local 
Judge had found the “ Carmona " not to 
blame, and as her captain’s error In judg
ment. if it was such, in thinking he had nni 
room to pass between the two vessels, was 
committed while in the agonies of collision, 
the judgment as to her should be affirmed. 
Davidson \. Georgian Rag Navigation Co., 
23 Occ. N. 7!», 33 S. C. R. 1.



1611 SHIP. IBIS
Negligence — Harbour — Regulations.] 

—Artioee 11 and 10 (.d) of the Collision 
Regulations of the Uth !• ebruarv, 1807, do 
not apply to the case of a ship made fast 
to a lawful wharf iu a harbour :—1 laid, on 
tin* facta, that a vessel which ran into an
other so moored was guilty of negligence. 
Hank Shipping Co. v. 'I he "City of St utile,"
24 One. X 303, 10 It. C. It. 513.

Negligence — Ship ut Wharf — Itcyula- 
tto.<*. |—Articles II and 15 (d > of the Im
perial Collisions Regulations of 1897 do not 
apply to the case of a ship made fast to a 
lawful wharf iu a harbour. On the evidence, 
a vessel which ran into another so moored 
was held not guilty of negligence. Hank 
Shipping Co. v. The "City of Seattle," !) 
Ex. f. it. 1441.

Right of Way.]—lu the case of a river 
traversed annually by thousands of vessels 
and used by two nations, a custom which 
iu effect supersede» a statutory rule ought to 
be established by the most conclusive and 
cogent proof ; and when it is sought to make 
it binding on foreign as well as domestic ves
sels. the proof should include some convinc
ing evidence that a knowledge of the alleged 
custom existed among mariners generally, 
and extended to mariners sailing on vessels 
carrying a foreign Hag and habitually tra
versing a busy river, tieorytun Hay \«vigtt- 
tion Vo. v. The " Shenandoah " and 'The 
"Crete." 8 Ex. C. H. 1.

Rules of Rond - Signals - Liability. 
Tucker v. The “ Tecumseh," G O. W. It. 131.

Ship at Anchor — Anchor Liyht—Look
out—Findings—A eyligcncc.] •— Judgment ap
pealed from, 7 Ex. C. U. 403, affirmed. Dom
inion Coal Co. v. The "Lake Ontario,” 33 
Oct. N. 33, 32 8. C. It. 507.

Steamer and Sailing Vessel -< ollision 
Lrfe. SO, IS, 83, 85 Liability.] fhe J. M.. 

a sailing vessel, was proceeding, iu the da.\
time, "in *>f Charlottetown ha room by tack 
ing, according to the usual course of naviga
tion. The T., a steamship, was on her way 
into the harbour. When the T. was first 
sei-n by the J. M. the latter was on a course 
of W.8.W., standing across the harbour, to
wards, and to the northward and eastward 
"t Rooty Point black buoy. Prom that time
until a collision occurred between the two 
vessels, they were in full view of each other. 
While the J. M. was under way on the état
isai rd tack and going alsnit three knots an 
hour, the T. was coming straight up the har
bour at nearly full s|s*ed. The latter did not 
change her course, nor execute any manœu
vre, nor make any attempt by slackening 
speed or stopping or reversing to keep out of 
the way of the .1. M. The bow of the T. 
struck the J. M. on the starboard side aft of 
the fore-rigging and nearly amidships, out
ing her almost through from her hatches to 
her keel, and causing her to become a total 
wreck :—Held, that the T. had infringed the 
provisions of arts. 30, 33. 23, and 25 of tin* 
rules for preventing collisions at sea. and 
was responsible for the collision. Urine. V. 
Tkt - Tiber” « Ex. ('. R. 402.

Undue Speed Anvigatiou During Fog.] 
Judgment appealed from. 7 Ex. ('. It. 300,

22 Occ. X 120. varied ; Uirouard, .1,. <h> 
seating. The “ Patence " v. Hubert*, j,; « i,
N. 33, 32 8. C. It. 500.

Vessel Moored to Another S'egltgti
—Extraordinary Storm — Act of Hod.j -- 
While the plaintiff's tug-boat the " Vigi, 
aut " was tie<l to a wharf in Vancouver bar 
hour, the defendant brought Ins tu, boa. 
the "Lois" alongside and tied her to i|„. 
" Vigilant.’* l in- nazi night .. \ io 
arose—a storm of which there were n<> indi
cations and which was the severest ever x 
perienced in the harbour and tin “Low 
whose crew were absent, bumixil u. , 
the " Vigilant." and damaged her ; II. id. 
in an action for damages for negligence, that 
it had not been shewn that the defeuilinitV 
net of so mooring his tug was negligent, ami 
that ou the evidence the accident was due ■ 
the act of God. Haiti y v. Cah*. 24 o. \ 
412, 11 II. C. K. i$2.

Vessels Moored to Dock - Negligem
Inevitable accident. ManU y >*. Fto<r
O. W. K. 704.

IV. Judicial Sal»:.

Mortgage — Judicial Sale — Right» <,; 
Mortgagee—Acquiescence.] — Although a hy
pothec upon a ship does not make the hypo
thecs ry creditor owner of the ship, In ran. 
nevertheless, dispose of it absolutely I'li. 
sale of such a ship, even when effected judi
cially and with the authorization of dm 
Court, upon an assignment of the property 
of the owner of the ship, but without the 
consent of the hypothecary creditor, is with
out effect as regards such creditor, and the 
purchaser may refuse to pay the purchase 
price so long as the hypothec is undischarged. 
3. The fact that such creditor has been pre
sent at the sale and has even been a bidder 
does not constitute acquiescence, the pro...‘Is 
of the sale living insufficient to indemnify him. 
In re Robert and Lamarche, n. K. I s’ S 
101.

Purchaser Refusing to Complete
I Resale — Liability of Purchaser for Ihfl '• 
| cnee in /‘rice — Statute of Frauds. | A ship 

was sold at auction by the marshal under an 
order of Court in an action for seamen's 
wages. The ship was knocked down to .1. 

I for $2.000. J. refusing to complete the pur 
I chase, the ship was resold by the marshal 
i for Jjll.ltOO:—Held, that J. was liable for the 

difference in price and the costs occasioned 
j by Ids default. 2. Judicial sales are not 
: within the Statute of Frauds, and therefore 
! no memorandum in writing of the sale !.. .1

" as ..... essary. Attorney 1 lent ral
| Ves. Sr. 218, referred to. .'!. For tie V'ir 

jHise of establishing J.’s liability, an order 
i for resale was not necessary. Hack'It '. 

The "Blakeley," In re Jones, 8 Ex. H. 
327, 9 H. C. R. 430.

Seizure by Ordinary Creditor -Riol,i<
i of IIgpothrearg Creditors—Sale Subject 1' 

Hypothecs—Consent — Order. |—An hypo 
I thecuted vessel cannot, to tin* prejinli.-e of 
| the hypothecated creditor a ml without hi* 

consent or the order of a competent Court, he 
seized at the suit of an ordinary creditor of 
the owner of the vessel. 2. The fact that 
an ordinary creditor Inis ail vert ised the sale
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of such a vessel subject to all registered hypo
thecs is not sufficient to relieve him from ob
taining such consent or such order. Jtaiy- 
i null v. Brule, Q. It. 22 8. C. 20.

V. I'li-oTADK Dues.

Exemption x'/fihifc.]— Cnder the terras 
i the Pilotage Act, It. 8. ('. c. 8, s. fill, as 

amended by the Acts of liMX), c. 80, s. 14. the 
following ships, called “exempted ships,” are 
exempted from the compulsory payment of 
pilotage dues: “(c) Ships employed in trad
ing . . . between any one or more of the
provinces of Quebec. X. w llrunswlck, Nova 
Scotia, or Prince* Edward Island, and any 
other or others of them, or employed on 
voyages between . . . any port in any
of the said provinces and any port in New
foundland, etc. :—Held, that a ship employed 
ou a sealing voyage from Halifax to the New
foundland seal fisheries and back, calling on 
her outward voyage at Ismisburg for coal, 
and at a port in Newfoundland for men and 
-applies, and again at Newfoundland, on her 
return, to dispose of her catch, was not un 
exempted ship within the terms of the Act. 
Semble, that what was contemplated by the 
Act, in providing for exemptions, was lines 
of steamers, or even one steamer, making re
gular periodical voyages, with termini us in
dicated^ in the Act, either throughout the year 
or during a certain season of the year. Fur- 
'liihnr v. 1/cAlpine, 35 X. S. Reps'. 47S.

Liability of Barge Every Ship ichieh 
\avigatcs.”J — Held, affirming the judgment 
of the local Judge for the Quebec Admiralty 
District, that the expression “ every ship 
which navigates," found in s. 58 of the Pilot- 
;ur«- Act, R. S. C. e. SO, means a ship that 
Inis in itself some (lower or means of moving 
through the waters it navigates, and not a 
ship that has no such power or means and 
which must be moved or propelled or navigated 
by another vessel. Corporal ion of Pilots for 
the Harbour of Quebec v. The “ flrandec" 
22 Oec. N. 428, 8 Ex. <’. It. .14. 70.

VI. Salvage.

Arrest Payment into Court—Release
Appeal - Security Foreign. Otruer 

/■.'/ troragant Claim.] — Au application by the 
defendant for payment out of Court of money 
paid in by him to obtain the release of his 
slop arrested to answer a claim for salvage, 
will, if the defendant he a foreign resident, 
be stayed wholly or in part, pending an 
appeal to the Exchequer Court to increase 
I he salvage award. Observations upon the 
>'ope of bail bonds and the retention of secn- 
my pending appeal. It -is an improper prac
tice, and one which the Court will discourage, 
to arrest property to answer extravagant 
claims, Vermont X. x*. Co. v. The “ Abby 
Palmer." 8 Ex C. It. 402, 10 It. C. It. 888.

Assessors — Trial — Time.]—Assessors 
will lie appointed in salvage cases where 
necessary. The proper time to apply for 
assessors is on the application to fix the dafe 
of trial. Vermont S. S. Co. v. The "Abby 
Palmer." 8 Ex. C. It. 4flft, 10 It. C. It. 880.

Basis of Valuation. | Where, iu a case 
of salvage, there is no market value for the 
ship in the port where it is brought by the 
salvors, the res should lie valued not on the 
basis of a forced sale, but as a “going con
cern " iu the bauds of a solvent owner, using 
it for the particular purposes of his trade 
at the sum for which the owner, as a rea
sonable man, would be willing to sell it. 
Vermont s. s. Co. \. The "Abby Palmer." 
8 Ex. V. IV 4-4*».

Maritime Lien —Agreement — Rights of 
salvor - Possession of salved goods — Re
moval - Purchaser for value •— Conversion

Replevin Costs Pearce \. Letherby, 6 
O. W. It. 77, dot;.

Quantum of Remuneration — Mail 
steamer Sailing Ship.]—Salvage services 
were rendered a distressed sailing ship on the
high seas bj a mail steamer. At the time
the latter performed the salvage services, she 
was valued at $100,000. and. besides pas
sengers and mails, she carried a cargo esti
mated to be worth $7,000. The time occupied 
in the performance of such services was about 
two and one-half days, the weather being 
line and no risk or danger threatening the 
steamer except some chance of collision with 
her tow through a narrow channel of some 
thirteen miles in length. On account of the 
delay occasioned by the services, the steamer 
was obliged to consume additional coal to the 
value of $800 in making up her schedule time 
on the voyage. The sailing ship was in a 
position of j»eril when sighted by the steamer, 
having bmi dismasted and at. the time drift
ing broadside at the mercy of the seas. Her 
cargo was worth $13,727.28, and her freight, 
as per lull of lading. $1.832.20. The value 
of the salved ship when taken into i>ort in 
her damaged condition was placed at $2.290. 
The amount of salvage in respect of cargo 
and freight was settled before action brought :

-Held, that the sum of $400 was a fair 
salvage award in respect of the ship alone. 
Pick ford and Black S. S. Co. v. The “ Foster 
llii'e." ft Ex. <\ R. 0.

VII. Seaman’s Wages.

Actions in Rem— Wage» — Equality — 
1 Priority Costs — Pro Itata Payment of 
j Subsequent Claims.] — Held, following The 

” Saracen," 0 Moo. P. C. 50. that when 
| claimants against a fund in the registry are 
; of equal degree, the Court will give priority 

to the diligent creditor. 2. Where the parties 
are not of equal degree, and one claiming 
subsequently has a legal priority over an
other. such priority will be protected if lie 
make bis claim liefore a decree has passed 
for distributing the fund, but not afterwards. 
8. Where two claims for seamen’s wages 
were prosecuted to judgment, before two simi- I lar claims were allowed by the Court, the 
costs of the prosecution of the first two 
claims were ordered to be paid out of the 
fund in the registry in full in preference to 
ihe last two claims. In respect of the latter 
it was directed that they should be paid in 
full if the balance of the fund permitted it. 
if not they were to lie paid pro rata. Munsen 
v. The "Comrade." Saunders v. The " Com
rade." Dickson v. The “ Comrade ” 7 Ex. C. 
R. 831.
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Amount -Juriadietion of Supreme Court, i 

X. -S.J—An art iou for seaman's wages, where 
the amount claimed is under £5o, cannot | 
Ik- brought in a Superior Court, except where 
the owner or master, neither is, nor resides, 
within twenty miles of the place where the 
seaman is discharged, or put on shore. Wat- 
*on v. Lcukten, 24 Occ. N. 21$, 30 N. S. 
Uepe. 412.

Arrest on Telegram — He true—Cote 
tempt oj Court I g nor9 nee of Low.]—It is 
competent for a deputy-marshal to arrest a 
ship, in an action for wages, ujmiii a telegram 
from the marshal of the Admiralty district, 
having jurisdiction of the action, informing 
him that a writ of summons and a warrant 
hud been issued and sent to him by mail.
-• The master of the ship, although ignorant 
of the legal consequences of his act. was held 
guilty of contempt of Court in permitting 
the ship to be moved after the deputy-marshal 
bad gone on board, rend to the master a copy 
of the writ of summons, and of the marshal's 
telegram, informed him that the ship was | 
under arrest, and tacked up a copy of the 
writ in the ship. In re The " lahpcming,"
H Ex. C. R. 37V.

Contract- -Correspondence — Desertion- 
Just ibeat ion—Transportation money — Main
tenance money — Action — Costs — Witness ; 
fees. P or troua \. The “ Lightning ” (Y.T. ). ! 
2 W. L. R. IV».

Jurisdiction of Exchequer Court to 
Entertain Claim for Wage* under 
$200 — Admiralty let—Forttgn ship 
Coat».]—When the exceptions in s. fid of j 
the Seamen’s Act, R. 8. C. e. 74, do not ‘ 
apply, the Exchequer Court, on its Admiralty ■ 
side, has no jurisdiction to entertain a claim 1 
for seamen’s wages under the amount of $200. | 
earned on a ship registered in Canada. The j 
W. J. Aikens. 7 Ex. C. It. 7. decided under ! 
similar provisions in s. 34 of It. 8. C. c. j 
75, criticized and not followed. 2. The Ad- i 
miralty Act. 181)1, hung a general law. and 
enacting general provisions as to jurisdiction, 
does not repeal by implication the special pro- ; 
visions of s. 56 of R. S. C. e. 74. limiting 
the jurisdiction of this Court in proceedings 
for seamen’s wages. 3. This Court has no j 
jurisdiction to entertain a claim for seamen’s j 
wages under an amount of $200 earned on a ' 
ship registered in England, and to which 
the provisions of s. 105 of the Merchants 
Shipping Act, 181)4. apply. 4. Costs in these 
actions were not allowed to the defendants 
because exception to the jurisdiction to en
tertain tlie claim sued for was not taken in 
limine litis, t/agnon v. The “ Savoy." Dion 
v. The " Polina* 25 Occ. X. 87. It Ex. R. 
238.

Refusal to Pay — Conviction Juria- 
dirtion—Criminal (Iffmee Seamen'a let
t />.)—Shipping Art (Imp.)—Reaeiaaion of 
Contract.1—J. M.. the master of the 8. S.
“ Wobun,” a British ship of Canadian regis
ter, was convicted, before a stipendiary magis
trate. for that he wrongfully and unlawfully 
refused to pay It., a seaman serving on board 
said ship, a sum of money claimed to be 
due him for wages, and. further, for refusing 
to discharge said M., lie being then entitled 
to hie discharge -field, quashing the con
viction with costs, that the refusal to pay 
M. his wages, or to give him his discharge, 
was not a criminal offence, and that the

1516
proceedings ta sen were not warranted by the 
Seamen’s Act of Canada, v. 74. Thai •le- 
ship being, at the time the proceeding* v. 
instituted, within the jurisdiction of tin g,,\ 
eminent of the British possession in which 
she was registered, the ease was within the 
exception mentioned in s. 2d (dl, and part. 
2 of the Imperial Shipping Act was not api 
cable. Semble, that if the magistral. ,.| 
power to rescind the contract, and han m- 
dertnken to do so, the judgment would r. 
quire to be in a different form. Hu v. 
Alciklc, Ex p. Ramaey, 3d N. 8. Reps. 297

Seizure for Wages of Sailor* Ini
nul Navigation.] — Save in the case provided 
for by cl. 2 of art. 5*53 C. 1*., a saisie •■■a 
servatoire docs not lie for the wages of sail
ors in respect of services rendered on ships 
employed in internal navigation. ftertruid 
v. Andtraon, 4 Q. 1\ It. 387.

VIII. Otjikb Cases.

Account -Co-oienera — Juriadietion of 
Court of Equity.]—The jurisdiction of the 
Court of Equity in n suit foi
tween co-owners of a ship has not been taken 
away by 54 & 55 X". «•. 2V (D.), which 
confers a like jurisdiction upon the Exche
quer Court in Admiralty; any discretion the 
Court of Equity may have ns to the exercise 
of its jurisdiction must depend upon the cir
cumstance* of each suit. Pi nry « Hann 
21 Occ. X. 358, 2 N. R. Eq. Reps. 233.

Action in Rem — Juriadietion ../ /. 
chequer Court of Canada — Arreat Vcount 
—Co-oirners.]—The Exchequer Court of tYii 
ndn has, in admiralty, as large a juriwli 
tion ns the High Court of Admiralty and 
therefore in an action between the co-owners 
of a ship for an account, the ship may 
arrested. Cope v. The "Haven" !l Ex V. 
R. 404.

Arrest — Release — Re-arrest lîscjqte 
—Rurden of proof — Rond — Plendiiuis. 
Rex v. The “ Tuttle," 3 O. XV. R. 381

Cureless Mooring of Vessel# Ket/li
genee —• Extraordinary Storm — 1 is Major.I 
The plaintiff’s tug “Vigilant” was nmorcd 
at a wharf in Vancouver harbour, with i ■ 
other tug, the “ Ixiis," lielonging to the de
fendant, lying outside and moored there by 
a line attached to the “ Vigilant.” The 
“ Lois ’’ was left in that position all night, 
with no one in charge, and no fenders out "ii 
tlie side next the “ Vigilant.” Durim- lie 
night a heavy gale came up. and the “ I»is ” 
pounded the “ Vigilant,” causing her consul 
ornble damage :—Held, affirming the ju«lg 
ment of the Supreme Court of British Colur 
bin. 11 B. C. R. <12. 24 Occ. N. 412. that, 
as the defendant was not a trespass, r. he 
was not guilty of negligence, in the .mu; 
stances, in leaving his tug as he did. and 
that he was not obliged to observe extreme 
and unusual precautions to avoid injury h> 
a storm of exceptional violence. Hailey v. 
Catea, 25 Occ. N. 28, 35 8. C. R. 293

Contract by Master Effect of Secure 
of Vcnacl—Action againat Maater Alone Par- 
ticulara—Certificate.]—A captain contracting 
in his own name for tlie needs of bis \ -sel 
and its navigation, lit a place where neither
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the owner nor the agent of the vessel lives, 
binds himself, the vessel, and its owner. 2. 
l’in- vessel may be seized for a debt contracted 
for the purpose of a voyage, or for the fees 
of a consul, in an action begun against u 
captain in his capacity as such, and without 
making the owners parties. 3. Among the 
principal provisions of the certificate of own
ership which the proces-verbal of the seizure 
must contain, when production of the certi
ficate is refused, are the number of the vessel 
and its tonnage engraved upon the main 
beam ; and the bailiff may cause the hatchway 
to be opened in order to find out these parti
culars ; and upon refusal an order for its 
opening may be made. Fréchette v. Martin.
Q. K. 21 8. C. 417.

Contract to Sell- Co-owners—Partner
ship-Authority of one to bind the other— 
Ratification—Specific performance—Contract 
under seal—Co-owner not named—Principal 
and agent —Evidence of agency Bill of sale 
-Possession. Bentley v. Murphy. 1 O. W.

R. 273, 720, 845, 2 O. W. U 1014.

Foreign Vessel — Foreign Judgment — 
Comity oj Courts—Account between Co-own
ers.J—The ship was registered in an Ameri
can port and owned by American citizens 
resident in the United States. The defend
ant 8. advanced to the then capuin of the 
ship at Brava, Cape de Verde Islands, the 
sum of $1,400 for necessaries, and took from 
the captain and V., a part-owner, what pur 
ported to be a bottomry bond, and a further 
instrument, purporting to be a charterparty, 
ns security for such advance. By the last 
mentioned instrument, the control and posses 
sion of the ship were handed over to S. until 
tile profits of the employment of the ship 
ropnid the loan. 8. thereupon took over the 
ship and brought her to a United States port, 
where she was arrested at the suit of It. for 
an amount due him for necessaries supplii-d 
to the ship on a previous voyage. By the 
judgment of a competent court in the United 
States the rights of S., under the instruments 
mentioned, were held to give him priority 
over the claim of It., and he was confirmed 
in his possession of the ship. The plaintiff 
herein was the owner of 1.764 shares of the 
ship and had notice of the American suit 
between 8. and It., and subsequently took 
part in some negotiations for the settlement 
of the claims of both. By instituting pro
ceedings on the Admiralty side of the Ex- 
ehequer Court the plaintiff sought, to obtain 
possession of the vessel while in a Canadian 
port, together with certain relief against the 
defendant V. :—Held, that as by the proceed
ings taken in the Exchequer Court the plain
tiff sought to derogate from rights obtained 
by one of the parties under the judgment of 
a competent court in the United States,, the 
action should be dismissed. Gastrique V. 
Imrie. L. It. 4 II. L. 414, referred to. Sem
ble. that in so far as the plaintiff sought to 
obtain an account between the parties who 
were co-owners the Court would have direct
ed an account if it had been shewn that S. 
had received from the earnings of the vessel 
sufficient to repay him the amount of his 
loan. Miehado v. The “ Hattie and Lottie,” 
it Ex. C. R. 11.

Foreign Vessel — Ilhgal Fishing — 
Seizure of Vessel—Evidence of Vessel's Posi
tion.]—The American vessel “ Kitty D.” was 
seized by the government cruiser “ Petrel "

i for fishing oil the Canadian side of Lake Erie. 
In proceeding» by the Crown for forfeiture, 
the evidence was conflicting as to the position 
of both vessels at the time of seizure, and 
a local Judge in Admiralty held (2 (>. \V. It. 
1005) that the vessel seized was not in Cana
dian waters at the time. On appeal by the 
Crown : Held, that, ns the " Petrel " was 
furnished with the most reliable log known 
to mariners for registering distances, and her 

i compass had been carefully tested and cor
rected for deviation on the morning of the 
seizure ; ns the "Kitty D." and two tugs in 
her vicinity at the time, whose captains gave 
evidence to shew that site was on the Ameri
can side, carried no log or cluirt and kept no 
log book; and as the local Judge had mis
apprehended the facts as to the course sailed 
h.\ tic- “ Petrel ” and the rules of navigation ; 
the evidence of the officers of the “ Petrel ” 
must be accepted ; and it established that tin? 
"Kitty D." had been fishing in Canadian 
waters, and her seizure was lawful. Rex v. 
r*4 “Kitty /». -•! Oct \ LSI B. « '
It. «73, 2 O. W. It. 1065.

Foreign Vessel —Illegal fishing—Three- 
mile limit— Seizure by preventive cruiser — 
Continuous pursuit - Jurisdiction -Govern
ment of Canada — License—Forfeiture of 
vessel. Rex v. The ‘'North" (B.C.), 2 W. 
L. R. 74.

Illegal Fishing Foreign Vessel — Evi
de nee — Condemnation.]—The method of 
catching fish has no bearing upon a violation 
of the provisions of It. S. C. o. 94. The fact 
of taking fish without a license in the territor
ial waters of Canada constitutes the offence. 
Semble, that coming into the territorial 
waters of Canada to cure fish caught outside 
the limits of such waters, will subject the 
offending vessel to forfeiture. Res v. The 
“ Sanwsct," 25 Occ. N. 128, U Ex. C. It. 348.

Injury to Boom in River Negligence 
! —Right to moor boom along bank—Inter

ference with navigation—Nuisance—-Reason
able user—Action in rem—Delay in com
mencing—Change in ownership—Damages 
Reference. Kennedy v. The " Surrey " t B. 
C.), 2 W. L. R. 550.

Injury to Raft from Swells Negli
gence —Onus Rules of navigation. Adams 
v. British Yukon Navigation Co. (Y.T.), 2 
W. L. It. 470.

Materials used in Construction n-
Repair l.ien—-Continuance of. | One \ 
furnishes materials which are used in the 
construction and repair of a vessel intended 
for inland navigation has a right to the 
“ privèlège de dernier equipeur." The right 
is not limited to the last voyage, nor con
fined to the person who last furnishes such 
materials, but continues during the period 
that elapses between two seasons of naviga
tion. ( antin v. Brulé, Q. It. 26 8. C. 40.

Medical Attendance I hit y of Ship
owner.] A ship-owner is under no duty 
either at common law or under s. 207 of the 
Merchants Shipping .Vet. 1894, to provide 
surgical or medical attendance for the ship's 
«•ompnny. Morgan v. British Yukon Naviga
tion Co., 24 Occ. N. 38, 10 B. C. R. 112.

Necessaries — "Owner"—“Domiriled” — 
Lien.]—An action in rein for necessaries will
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not lie against a ship if supplied to a char
terer, who alao engages tin* crew in a port 
otlif-r than hf-r huuiv port, if it is shewn that 
at the time the writ iaaui-<l an owner or part 
owner waa domiciled in Canada. 2. The word 
• owner” uwhI in a. 0 of the Imperial Admir
alty Act of 1801 (which ia in force in Canada 
by virtue of the Colonial Court* of Admir
alty Act, 1800, and the Canada Admiralty 
Act, 1801), mean* "registered owner” or 
" person entitled to be registered a* owner,” 
and not a pro hue vice owner ; the word 
“Canada" ia to be read in the place of 
‘ England and Walea;” and the word “domi
ciled muat be understood in ita ordinary 
legal seuse. Semble, that wherever n mari
time lien ia created in favour of any one 
againat a ahip, it ia not essential to eatab 
liait further personal liability againat the 
owner. Ifocheattr and Fittnburn Coal and 
Iron Co. v. The " Harden City,'' 7 Kx. C. It.

Necessaries -(tu ner Domiciled in Canatlo 
— Innndivtion.] — No action will lie on the 
Admiralty aide of the Exchequer ( ourt 
againat a ship for neceaanriea when the owner 
of the ahip at the time of the institution 
of the action ia domiciled in Cttnnda. Ritehe* 
tec and Pittsburg Coal and Iron Co. v. The 
‘ Carden City," 21 Occ. N. 283, 7 Ex. <\ It

Personal Injury Done by Juriêdiction 
of Admiralty Court—Negligence—Sufficiency 
of Uaehim ry—Fellow-workmen -Evidence- 
Hospital Kmpenaee—Partit ular*—Summone. ]

Alt engineer whi.c working on a at earner 
waa injured by the breaking of a atop valve:

Held, that the Admiralty Court has juris 
diction to try a suit for damages done by 
h ship to a |**rson. 2. Adequacy of const ruc
tion is to be determined by the generally ap
proved use at the time of manufacture; and 
the absents* of the ls*st possible construction 
is not of itself conclusive evidence of negli- 
ence. 3. The officers of the ship as well 
as the men are fellow-workmen and for the 
negligence of the one the steamer is not liable 
to the other, 4. Improving machinery after an 
accident is not evidence of insufficiency of its 
former state, ft. A seaman shipped in Can 
•«da and injured in Canada has no claim for 
hospital expenses under the Merchants Shij>- 
ping Act. 1804. <$. A plaintifTs claim is con
fined to the particulars indorsed on the sum
mons. Wyman v. The “ Duart Castle," tl Ex. 
C. R. 387.

Towage Injury lo Tow—Liability of 
Owner* — flridenet — A cic Trial. |—Appeal 
t pursuant to 02 & <13 V. c. Jl, s. 7) from 
n judgment of Dugas, J., in the Territorial 
Court of the Yukon. The defendants' steamer, 
which previously had been employed carrying 
freight and passengers between White Horse 
and Dawson, had gone out of commission on 
tin* 23rd September, 181)8. and on that day. 
ami while on her way down Lake Lebarge 
to winter quarters, she took in tow the plain
tiffs' scow loaded with g<x»ds. After proceed
ing some way the weather became bad, and 
in endeavouring to get into shelter the wow 
foundered, and the whole cargo was lost. In 
an action for damages against the owners 
of the steamer evidence was tendered by the 
owners that those in charge of the steamer 
had been particularly warned not to do any 
lowing, hut this evidence «being objected to 
by the plaintiffs l was ruled out. Dugas, J„
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held that the defendants were common car
rier* and therefore liable. An appeal from 
tin judgment was allowed with corns, bm tb. 
plaint ills were granted the option of ;i n-w 
trial ujiou payment of the cost* of tb. tirst 
trial. Courtnuy \. Canadian D( vt lovni'r,i 
Co., 21 Occ. N. 311), 8 H. C. R. 53.

SHOOTING WITH INTENT

See Criminal Law.

SHOPS.

See Ml NIC1PAL Corporations.

SHORT FORMS ACT.

See Mortgage.

SIDEWALK.

Sec Municipal Corporations— Way

SINKING FUND.

See Municipal Corporations.

SLANDER.

Sec Criminal Law — Defamation — In
junction.

SMALL DEBT PROCEDURE.

Debt — Conver*ion — Tort Waived 
Hoods Sold—Rule 602.] A claim for the 
value of goods converted bv the defendant, 
the plaintiff expressly waiving the tort and 
suing ns for goods sold mid delivered, may 
lie sued under the small debt procedure. The 
plaintiff, in his statement of claim under 
the small debt procedure, alleged that the de
fendant had wrongfully taken possession of a 
horse and converted it to his own use, and 
expressly waived the tort, and sued for goods 
sold and delivered, claiming $75, the value of 
the horse. An application to set aeidi the 
writ and service, upon the ground that the 
claim was not for one debt within the mean
ing of Rule 002, which brings "all claims 
and demands for debt whether payable in 
money or otherwise where the amount claimed 
does not exceed $100," within the small debt 
irocedure, was refused. The word "debt" 
s not restricted to "a sum certain or capa

ble of being reduced to a certainty by cal
culation." but includes claim for value of 
goods sold where no price is mentioned. 
Henry v. Mngeau, 5 Terr. L. R. 512.
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Judicature Ordinance Counterclaim — 

C'unf*.j- lu au ucliuu under the small debt 
procedure, the detvuduut muj under Utile 012 
Hvt up a counterclaim, the amount of which 
exceeds the small debt jurisdiction. Where 
such a counterclaim is dismissed with costs, 
the plaint ill is entitled to tux a fee of 1U per 
..in., on the amount under Rule 017, which 
extends to counterclaims. Coj v. Vlitistiv, 
.. I err. L. It. 475.

Sa Appeal—Counts.

SMUGGLING.

Sic REVENUE.

SOCAGE.

Sec Guardian.

SOLICITOR.

I. Admission and II huit to Practice.
1621.

11. Authority, 1628.
HI. Costs—

1. Agreement as to, 1624.
2. Recovery of, 1526.

Taxation, 1527.
IV. Partnership, 1531.

V. Retainer, 1531.
VI. Other Cases, 1532.

I. Admission and Itionr to Practice.

Conviction for Usurping Functions
of Resolution of Bar Council—Person .la- 
suming to Art us Advo<atc —Accountant.] — 
The defendant, a chartered accountant, sent 
out a notice, at the head of which were 
printed his name and description as chartered 
accountant, requesting payment of a sum of 
money due to an estate, and concluding in 
these words, “If I do not hear from you with
in three days, action will be taken tor recov- 
• tv without notice." At the finit of the 
letter, there was an entry " Charges. $1.50." 
He was adjudged to pay a fine of $25 under 
< 3562a of 11. S. tj. as amended by 'll V. 
' 27. s. 5:—Held, reversing that judgment. 
ihat i, resolution of the council of the Par 
of the section, authorizing the syndic to insti
tute a prosecution, under s.-s. h of s. 5, 01 
V. c. 27, for usurping the functions of the 
profession, was insufficient to support a con
demnation (apparently based s.-s. f of the 
mi ice section ), for acting in ich manner as 
to lead to the belief that he (the defendant) 
was authorized to fulfil the office of or to act 
is .in advocate. Even if the resolution were 
sufficient, the defendant, in the circumstances 
stated above, was not guilty of practising ns 
an advocate or of usurping the functions of 
the profession, nor was ho guilty of acting 
in such manner as to lead to the belief that

lie was authorized to act us an advocate. 
Chartered accountants are authorized by law 
to collect debts, aud, although the demand 
of $1.50 for charges was illegal, it was not 
HUliicicnt to shew an intention to lead the 
recipient of tin- letter to the belief that the 
writer was authorized to act as au advocate, 
his true description as a chartered accountant 
being printed at tlie head. Montreal liar 
Duff. If. It. 24 S. <\ 478.

Legal Professions Ordinance ■—Strik
ing Off Roll Suspension. \—1'nder the provi
sions of ill- Legal Professions Ordinance, 
No. !» of 1805, s. Hi, which enacts that “ the 
Supreme Court may strike the name of any 
advocate off the roll of advocates for default 
by him iu payment of moueys received by 
him as au advocate,*" the Court has no power 
merely to suspend an advocate temporarily 
from practice. In re Forbes (No. 1), 2 Terr. 
L. It. 410.

Legal Professions Ordinance Aden- 
eu te—Striking Off Rolls— Reinstatement 
Grounds for Refusal.]—The Legal Profes
sions Ordinance, 1805, confers no jurisdiction 
on the Supreme Court of the N. W. T. to re
instate an advocate who has liven struck off 
the rolls. -Semble, that iu this case had there 
been jurisdiction the application must have 
been refused on the grounds : (1) that the 
applicant was in default in not paying the 
• lists which by the order striking him off he 
had been ordered to pay; (2) that there was 
no evidence that the advocate was not liable 
to an application to strike off in respect of 
moneys other than those in respect of which 
lie had bi>en struck off ; and (3) that the lapse 
of time since the misconduct charged was un
usually short. In re Forbes (No. 2), 2 Terr. 
L. R. 423.

Legal Professions Ordinance — Ad-
rocatc — Striking off Rolls—Resiission of 
Order—Jurisdiction.]—The Court, having no 
jurisdiction to reinstate an advocate struck 
off the rolls, cannot effect the same result 
by rescinding the order. In re Forbes I No. 
3). 2 Terr. L. It. 447.

Readmission to Practice. |—A solicitor 
who had abandoned practice for more than 
five years v as readmitted by the Court upon 
passing an examination to the satisfaction of 
the council of the barristers' society of New 
Brunswick. In re Deacon. 30 N. B. Reps. 3.

Right to Practise \on-payment of
Fees—Suspension—Lair Society.]—A solici
tor cannot, without paying his annual fees 
and taking out the certificate of the Law So
ciety, practise as such, even in an isolated in
stance. or even where he is joined as plaintiff 
himself with another who holds his claim 
in the interest of and for the solicitor, with
out making himself liable to the provisions as 
to suspension of R. S. O. c. 174. In re 
t’larki. o Solicitor. 21 f)<v. X. 30. 32 O. R. 
237.

Uncertificated Attorney Void Proceed
ings— Waiver. | Proceedings by an attorney 
who has not paid the fee required by C. h. 
X. IV <. 34, s. 4, are void, and the right to 
s»t aside the proceedings is not waived by the 
opposite party contesting the suit to judg
ment. Re.v \. Sisk. Sisk x. Foley. 35 X. B. 
Reps. 560.
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Uncertificated Solicitor — Right o/

< lient to Party ami Party Costs.]—The 
plaintiff was deprived of costs ou the ground 
i hat her solicitor had failed to take out a 
-•••rtitieate, as required by the Nova Scotia 
Barristers a ud Solicitors Act, 180V, s. 27 :— 
Held, that the procedure to enforce com
pliance with the provisions of the Barristers 
and Solicitors Act being by line and suspen
sion, under as. 31 and 32 of the Act, and 
there being no provision enacting in express 
terms that attorneys who failed to take out 
certificates as required should be debarred 
from recovering their costs, or that parties 
employing such attorneys should be debarred 
from recovering, there was nothing to prevent 
the plaintiff from recovering her attorney's 
.osis from the opposite party to the suit.
W allace V. Harrington, 31 X. 8. Reps. 1.

Usurping Professional Functions
Mercantile Agency—Collecting Letter.]—A 
mercantile agenev firm who sent a letter 
to a debtor demanding payment from him 
of a certain sum due by him to a third per
son, and intimating that legal proceedings 
would be immediately taken to recover the , 
amount in default of payment, should be re
garded as having exercised the profession of 
an advocate in violation of til V. c. 27 (<J. I 
Montreal Par Association v. Sprague'* Mer
cantile Agency, Q. R. 26 8. (’. .383.

II. Authority.

Action in Name of Company l>eter
mination of question— Stay or dismissal o* 
action—Adding shareholders as parties : Saa- 
katchetcon Land and Homestead Co. \. Lead 
ley. Saskatchewan Land and Homestead Co.
V. Moore. 2 O. W. R. 016, V44, 107.%. 1112.
:l O. W. It. 133, 131, 4 11. W. <t. 30. 378.

Compromise Action after Judgment
—Issue of execution—Ex parte order. Yor- 
•tuay v. Hroggio {Y.T.), 2 W. L. R. 108.

Instructions Imprisonment of plaintiff
Dismissal—4.’oats. Pine v. McCann, 2 O.

W. It. 54ti.

Mortgage Collection.]—In the absence 
of legal proceedings to enforce a mortgage 
security, there is nothing in the mere relation 
of solicitor and client from which an auth
ority may be implied to the solicitor to re
ceive interest or principal due the client on 
the mortgage, even though the solicitor ar
ranged the mortgage loan. The solicitor must 
have either express authority for the purpose, 
or the course of dealing between the parties 
must have been such as to necessarily imply 
such an authority ; and the onus of establish
ing that is upon the mortgagor. An auth
ority to receive interest confers no authority 
to receive principal, and the possession of the 
mortgage securities is no evidence of auth
ority to receive money due on them. Fore
man v. Seely, 22 Ooc. N. «7, 2 N. B. Kq. 
Reps. 341.

Power of Attorney In Favour of An
other.]—The power of attorney or procura- j 
tion of a plaintiff not residing in the pro- I 
vince, need not necessarily be made in favour 
of the advocate of the plaintiff; it is sufficient | 
if it is given to a person resident at the 1

place where the action is begun. Spencer \ 
Slrathcona Rubber ('o., Q. R. 24 8. C. 823.

Ratification Right to Recover Costs.|
A piano belonging to the defendant having 
been seized in the possession of one II.. th 
plaintiffs, advocates, upon instructions r> 
ceived from H., who alleged that lie w is 
authorized by the defendant, made, in ih- 
name of the latter, an opposition demanding 
the withdrawal of the piano from the seizur 
which had been made. The defendant's agent, 
having learnt that the opjiositioii had been 
filed, went to the office of the plaintiffs and 
told them that he would not pay the costs of 
it, but did not order them to discontinue tlio 
prooeediugs, and, the opposition having been 
maintained, he re-took bis piano :—Held, that, 
in these circumstances, the defendant was 
liable to pay the plaintiffs the costs of tin- 
opposition. Semble, that the defendant, if hv 
wished to avoid tne payment of the costs, 
should have disavowed the proceedings taken 
in his name. Delisle v. Lindsay, Q. R. 23 S 

| C. 313.

Retainer instructions—Annuity— Judg
ment—Assignment—Setting aside proceedings 
-Costs. Quants v. Quants, 2 O. W. R. .'Oi.

HI. Costs.

1. Agreement as to

Confession of Judgment Agreement
with Counsel—Overcharge. | —A solicitor may 
take security from a client for costs incurred, 
though the relationship between them Inis not 
been terminated and the costs not taxed, but 
the amount charged against the client must bv 
made up of nothing but a reasonable nmun- 
eration for services and necessary disburse
ments. A country solicitor had an agreement 
with a barrister at Halifax for a division of 
counsel fees earned by the latter on business 
given him by the solicitor. The solicitor took 
a confession of judgment from a client for a 
sum which included the whole amount charged 
by the Halifax counsel, only part of which 
was paid to him : -Held, that, though the 
arrangement was improper, it did not vitiate 
the judgment entered on the confession, but 
the amount not paid to counsel should be <l< 
ducted therefrom. Knock v. Owen, 21 On. 
X. 287. 3% 8. C. It. 1«8.

Misrepresentation—Pressure—Manitoba 
Law Society Art—/ntcrest—Consideration. | 
Section 68 of the Law Society Act. R. 8. M. 
c. 83, making it legal for a solicitor to bar
gain with his client, does not preclude the 

j Court from determining the validity of any 
' such agreement u|ion equitable principles. 
, although it contains no express provision, 
i In the course of negotiations leading up to 

such an agreement, the solicitor overstated 
the amount of his disbursement 
threatened to dispose of a judgment which had 
been assigned to him :—Held, that the mis
statement and threat were such as to render 
the clients incapable of acting freely and inde
pendently, and therefore the agreement should 
be set aside. Forbearance to sue may lx- a 
sufficient consideration for an agreement by a 
client to pay interest to his solicitor upon an 
amount agreed on as due for costs, although 
there is no legal liability for such interest,
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uml although the client acted without inde
pendent advice. Preston v. A'ugtnt, 21 Occ. 
N. M3. 13 Man. L. It. fill.

2. Recovery of.

Acquiescence Revision.]— A party who 
pays under protest a bill of costs, after having 
discussed it and obtained several reductions, 
will be held to have acquiesced in it, and 
-anuot afterwards demand the revision of it. 
Rcaudoin v. Lamothe, 5 Q. V. It. 358.

Action for Costs Lump Churyc for Pro
fessional Services — Champerty Agn ement.]

The plaintiffs, advocates in the Yukon, sued 
the defendant for a lump sum for professional 
services in obtaining a judgment for the de
fendants against one If., it being alleged by 
the plaintiffs that they were to charge $600 
if the amount was collected, and by the de
fendant that they were to get ten per cent, 
if collected by them :—Held, in appeal, per 
Drake, J., that by Yukon law an advocate 
cannot legally obtain a lump sum for profes
sional services under It. 524 of the North- 
West Territories Judicature Ordinance of 
1803. Ter Martin, J., that the plaintiffs failed 
to prove any agreement. Robertson v. 
llossuyt, 8 II. C. It. 301.

Action for Costs Prescription—“ Final 
•lodgment”—Costs of Action-—Plea Off (ring 
Judgment.]—The words “final judgment.” in 
art. 2260, C. <’., which enacts that the action 
“ for professional services and disbursements 
of advocates and attorneys is prescribed by 
five years, reckoning from the date of the 
final judgment in each case,” mean final as 
opposed to interlocutory, and not final in the 
sense of being the judgment in the Court of 
last resort : and consequently prescription of 
an attorney's claim against his own client 
for the taxed costs in a cause commences to 
run from the rendering of the final judgment 
in the Court in which such <*osts are taxed, 
notwithstanding the fact that the case may 
have been taken to review and conducted by 
ihe same attorney in that Court. 2. Where 
the defendant, by his plea, offers judgment 
for part of the sum claimed, and the plaintiff 
does not accept such offer, but proceeds to 
proof and is unsuccessful in establishing any 
greater sum than that admitted, he is entitled 
only to costs up to plea filed, and will be 
condemned to pay the defendant’s costs of 
contestation after plea filed. Poulin v. 
Provost, summarized in Bertrand v. Hinerth, 
25 L. 0. J. 168, followed. Oilman v. Cock- 
shutt. Q. It. 18 S. C. fifi2.

Against Opposite Party in Litiga
tion. | -In the absence of any special provi
sion of law, the advocate is not a party in 
the cause, but merely the agent of the party 
whom he represents. 2. There being no provi
sion of law by which an advocate appearing 
in a cause before the Recorder’s Court of 
Montreal, is granted distraction of costs 
twarded i>> in< client, there is no Hen de 
droit between him and the city of Montreal, 
ilie other party to the cause, and he, there
fore, has no action in his own name against 
the city for the costs of a cause in which 
costs were awarded in favour of his client. 
Iteaudin v. City of Montreal. Q. R. 20 S. 
C. 82.

1526
Consolidation of Actions. I — Re

Wickett, 1 U. W. K. 5M.

Counsel Fees Action for—Liability of 
Solicitor or Client—Supreme Court of Canada 
—Quantum .lierait.] -- An advocate of the 
Territories I in whom are combined the func
tions of both barrister and solicitor) retained 
a member of the plaintiff firm (Ontario barris
ters and solicitors) as counsel, and the firm 
as solicitors, on an appeal for certain clients 
to the Supreme Court of Canada from a judg
ment of the Supreme Court of the North- 
West Territories :—Held, per Curiam, that 
the contract was to be spelled out of the 
correspondence which took place up to the 
time the services sued for were performed, 
and that for the purpose of ascertaining the 
terms of that contract, the subsequent letters 
should not be looked at. 2. That if the clients 
were liable by virtue of the original contract, 
the plaintiffs charging the advocate in mistake 
of their legal rights would not release the 
clients. 3. That the advocate's letters were 
merely of such character as au advocate en
gaging counsel in the ordinary course would 
naturally write, and were not such as, under 
Armour v. Kilmer, 28 (). R. 618, would ren
der the advocate personally liable ; but. held. 
McGuire, J.. dissenting, and the majority of 
the Court declining to follow Armour v. Kil
mer, that on the retainer of counsel by an 
advocate, the advocate, and not the client, is 
prima facie liable :—Held, also, per Curiam, 
that an action lies for counsel fees. Mc
Dougall v. Campbell, 41 V. C. R. 332, and 
Armour v. Kilmer (on this point) followed. 
2. That, inasmuch as the tariff of the Su
preme Court of Canada does not apply as 
between solicitor and client, the plaintiffs 
were entitled to recover on a quantum meruit. 
O'Connor v. Gemmill, 26 O. R. 47, 26 A. It. 
27, followed. Armour v. Dinner, 4 Terr. L. 
It. 30.

Distraction of Costs - Foreign Law — 
Code, of Civil Procedure in Quebec—Recovery 
of Costs- Interest. |—“ Distraction of costs." 
ns provided for in s. 553 of the Code of Civil 
Procedure in the Province of Quebec, is the 
deverting of costs from the client or party 
who in the ordinary course would be entitled 
to them and their ascription to his attorney 
or other person equitably entitled. The plain
tiffs were the attorneys on the record for one 
It., against whom an action was brought in 
the Province of Quebec by the defendant, and 
an interlocutory motion therein had been dis
missed with costs, taxed at $238.20. and judg
ment entered therefor in the Suiierior Court 
at Montreal :—Held, that the plaintiffs were 
entitled to recover such costs from the defen
dant in their own names in Ontario, without 
the intervention of their client. Quære, as to 
interest on the account. Rutchinson v. M<- 
Curry, 23 Occ. N. Ill, 50. L. R. 261.

"Lieu— ('barging Order Lands in Question 
in Redemption Suit—Registry of Lis Pendens 
—Discharge, of.]—Rule 1120. which empowers 
the Court or a Judge to declare that a soli
citor, who has been employed to prosecute or 
defend any case, etc., shall have a lien on 
the property recovered or preserved through 
his instrumentality, is construed liberally, so 
as not to deprive the solicitor of his lien.. A 
lis pendens registered by the solicitor against 
land, the subject matter of a redemption ac
tion. wherein costs were incurred by the soli-
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< itur, will uui be diwharged ou a motion there* 
for in Chambers, but will be left for tbe <!«.*- 
riHion of the trial Judge after the bearing of

te ei idem i O'l lynn \. Uidd ■ ;■ : i »
N. 27K». 5 n !.. It. «121.

Lie» Monty Paid into Court an 6'ci urity 
/or t'otta—Priority of Execution Creditor.]- 
Muu'.v paid into Court by a plaintiff in au 
action, an aecurity for coats, is not property 
“recovered or preserved " by the solicitor for 
the plaintiff within the meaning of Con. Rule 
1121» on which the solicitor's lien for costs 
will attach as against an execution creditor 
who has obtained a stop order, (iibaoii v. 
L< T' in/ia Publishing < lu ( ». L. It. 434. 6 
«». W. R. 410.

Lien on Fund in Court — Charging 
order- -Priority over garnishing orders -Costs

Taxation. Murray v. Royal Ins. c«. ( B. 
C.i. 1 W. !.. It. 8.

Lien on Title Deed* Relationship of 
solicitor and client- -Proceeding* for partition

-Conveyancing charges — Assault Costs. 
Uni nard \. I limite, 2 O. W. It. 284.

Remuneration for Services Out of 
Court Quantum Meruit — Percentage.] — 
The services of an attorney in procuring an 
option on and the purchase of an immovable, 
for a client, are purely a matter of quantum 
meruit, which the Court will lix at per 
cent. ii|H)ii the price. A glen v. Lindsay. <>. It.
23 S. C. 345.

Solicitor-Trustee Profit Coats Lon.]
Held, that, notwithstanding the provision 

in s. 4«« of the Manitoba Trustee Act, It. S. 
M. <. 146, the rule of English law that a sole 
trustee who is a solicitor cannot charge 
against the trust estate prolit costs for acting 
as solicitor for the estate, still prevails to the 
extent that he is not entitled as of right to 
have such costs taxed to him as a solicitor. 
Meighen v. Buell, 24 (ïr. 508, followed. 
Crudock v. Piper. 1 Muon. & (i. «564. distin
guished. Held, also, that neither the Im
perial Act 23 & 24 V. c. 127, nor the Ontario 
Rule 1129 founded upon it, gives a solicitor 
an absolute right to a lieu for his coats upon 
property recovered or preserved through liti
gation, but only a discretionary power in the 
«ourt to charge the property. Turriff v. \lr- 
Itonold, 21 Ore. N. 545, 13 Man. L It. 577.

Taxed Costs idditional Chargea.] 'Hie 
solicitor can recover from the client only the 
amount of tjie hill of costs taxed, unless un
der agreements to the contrary or for extra
ordinary services rendered necessary in a 
cause. Surveger v. Draineillc, </. R. 18 S. 
C. 527.

3. Taxation.

Allowance of Lump Sum Work Roue 
Out of Court Power of Toeing Offiber.] \ 
solicitor employed by the assignee of a num- 
Imt of life insurance policies to collect $82.001» 
from eleven different insurance rompitnies, of 
which payment was resisted on the ground 
that they were gambling policies, while the 
widow of the insured set up a trust for her
self and her family, subject only to a lien for 
premiums paid and interest, after long nego
tiations, collected from nine of the companies.

in all, $70,000, without suit, and also com 
tnuniaed the widow's claim, leaving $60,600 
iis dieut, who by another solicitor theu sued 

unsuccessfully upon the remaining polii i< - 
The former licitor rendered a bill shew in 
in detail the negotiations, and charging di* 
buvsements ami ordinary costs in connection 
with an action by the widow and for drawing 
daim paliers a ml affidavits, and a further 
lump sum to cover the negotiations out <.t 
Court. Ou taxation of the bill the taxing 
officer allowed $3,200 in mqject of the lump 
sum charged, having first, with the acquit 
ceuce of the parties, conferred with vnri.ni> 
referees, officers of the Court, and solicitors, 
as to charges usually made iu such matters, 
and then determined the amount to be allowed 
in the liglit of his own general knowledge and 
experience; — Held, that the ruling of the 
taxing officer should be affirmed; and that, 
after himself issuing the order for taxation, 
the client could not claim to have the soli 
vitor's remuneration assessed in an a.tioi.. 
In re Attorneys, 26 < '. P. 4!»5. followed. In 
re Johnston. 21 Occ. N. 501, 22 Ore. N. 24.

O. !.. R. 1.

Collection of Moneys --Com miWoh,]- 
A bill of costs was rendered by the solicitai 
to the appellant in respect of services of tin- 
solicitor in collecting $7<»,<Kiu of insurance 
moneys. The principal item was a commis
sion amounting to $8,200 upon the amount 
collected, and this was allowed on taxation: 
Held, having regard to In re Richardson.
« 'It. < 'It. 144, and the line of practice founded 
t hereon as manifested in the certificate - f tin- 
taxing officer appended to In re Attorneys. 
2b C. P. 495. that the conclusion of the taxing 
officer should not be disturbed. Tin- circuit, 
stances surrounding the professional vtnplm 
ment in this case were very exceptional, and 
jttslifii-d the somewhat liberal allowance 
ascertained upon the reference. In re Soli 
eitor. 21 Occ. N. 561.

Counsel Fees Allocatur — Tariff 
’Notice.]—The Judicature Ordinance (It. u. 

1X88 c. 58), s. 462, enacted: “ In all causes 
and matters in which duly enrolled advocates 
holding certificates ns such and resident m 
the Territories are employed, they shall be 
entitled to charge and be allowed the fees in 
the ‘ Advocates" Tariff ' appended to this 
Ordinance, or as the same may be from time 
to time varied by the Judges of the Supreme 
<'ourt in banc." In view of this provision, 
"it a taxation of a bill of costs by an advocate 
against his client it was held : 1. That
'•otinsel fees are on the same footing as other 
fees allowed by the tariff, and an advocate 
«•an recover them from a client by action. 2. 
That an allocatur can lie granted for such

- ■ only aa are prescribed by t he tariff. 
That any Judge of the Court" may grant all 
allocatur for counsel fees la-fore the Court in 
banc, and the giving of notice to the client 
of application for an allocatur for fees is dis
cretionary. Hamilton y. McXrill « No. 2). 2 
Terr. !.. R. 151.

Delivery aud Taxation of Bill of 
Costs Prtecipe order Agreement with 
clients Special order. Re Solicitors. 3 <>.
W R. 771, I O. w. It 217.

Delivery of Unsigned Bill —Amend* d 
Hill after Order.] - Solicitors having deli
vered an unsigned bill of costs, the clients
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applied for ami obtained an order that the 
solicitors should deliver a bill and for taxa
tion of the name when delivered. Voder this 
order the solicitors delivered a bill in which 
certain charges were uiutic larger than they 
had been in the previous unsigned bill, and 
some new items were charged. Objection was 
taken on the part of the clients that nothing 
more should be allowed on taxation in respect 
to any item appearing in the new hill than 
was charged in respect of it in the first bill, 
nor should new items In- allowed :—Held, that 
by applying for an mler for delivery of a 
bill the clients must be considered to have 
consented to the ole. bill being withdrawn; 
and the objection could not prevail. In re 
Hulieitorn, 21 Occ. N. 57, 7 O. L. It. 41, 2 * ►. 
«V. It. 22U, 208, -SOU, 618. 1082, 3 O. W. It. 
1. 4 O. W. It. 137, 302.

Expiry of Year Special 1 irviiiiinluin < *
lit ■ - ipt of ( 'lit nt't I tom y» 1 o......r<...... |

An order for the taxation of an advocate's 
bill of coats ought not to be granted on the 
ex parte application of the client, where the 
hill has been rendered more than twelve 
months before the application to tax. Orders 
of course defined. Senibl 11 on an appli
cation to set aside an ex parte order to tax, 
if special circumstances are shewn by the 
client which would, in the opinion -if the 
Judge, have warranted an order to tax on a 
special application, tin* ex parte order will be 
allowed to stand. (2) The receipt by the 
advocate from time to time of moneys In-long
ing to his client, does not constitute such 
special circumstances, nor, although over
charges would, in certain circumstances, con
stitute such special circumstances, does the 
mere fact that a commission of 5 per cent, 
is charged on the collection of a sum of 
$1,200. On the trial of an action on an advo
cate's bill, the trial Judge may. without 
special circumstances appearing, and notwith
standing the lapse of twelve months from 
delivery, direct a reference or inquiry as to 
any disputed items, although no application 
to tax 1 s previously been made. He Mc
Carthy eCarthy v. Walker, 2 Terr. L. It. 
346.

O r for Taxation - Effect of Client 
' ng—Judgment—Certificate of Taxation

tew— Time — Extension.] — Where a 
i has obtained an order in the usual form

r the taxation of an advocate's bill of eosts 
upon which he has been sued, and for a stay 
of the action pending the taxation, although 
lie has made no submission to pay the amount 
found due, the advocate, after the taxation is 
ended and the clerk's certificate signed, is en
titled to an order giving him leave to sign 
judgment against the client for the amount 
found due. The certificate of the clerk is final 
and conclusive as to the amount due to the 
advocate unless an application bo made for a 
review of the taxation under s. 520 of the 
Judicature Ordinance, 1893. That section 
applii-s to taxations between solicitor and 
client, as well ns between party and party 
There is no necessity for an application on 
behalf of the advocate to confirm the eertifi 
cate of the clerk as a report. The clerk'» 
certificate is not a report, and need not firs 
lie set aside before the application for a re 
view, and the intention of s. 529 is, that 
review thereunder should be had after th 
- lerk’s certificate has been signed. Since tl- 
repeal of h.-s. 7 of s. 491 of the Judicaturi

Ordinance, 1893, there is no provision in our 
Utiles ns to the time within which a review of 
taxation can be tun«lc, and therefore the provi
sions of English Order <15, Unie 27 (41), so 
far as they relate to the time within which 
an application to a Judge for a review shall 
be made, are now in force in the Territories 
by virtue <»f s. 556 of th-- Judicature Ordin
ance, 1893. Where the time for review has 
expired, the Judge has power under s. 555. 
in a proper ease, to extend the time for making 
tile application for review. In re McCarthy

McCarthy \. Walker (No. 21, 4 Terr. L.
R. 1.

Tariff. | A charge in a bill of costs, al
though not justified by the item under which 
it is framed, may nevertheless be allowed if 
it can be sustained under any other item of 
the tariff. In re Coteau, 7 It. C. It. 353.

Terms of Bill -Multiplicity of Proceed
ing»— Pont pone non t of Mortgage Sale—Re
tainer—Contint l Pet n—Commiaaion un Coller- 
tiontt. ] - Where separate proceeumgs were 
taken by plaintiff's advocate upon two mort
gages, one made to the plaintiff in her per
sonal capacity, and the other made to a de
ceased person of whose will the plaintiff was 
executrix, ami the plaintiff, on taxation at 
lier instance of the advocate's bill of costs, 
failed to shew that the claim upon the first 
mentioned mortgage arose with reference to 
the deceased’s estate, the advocate was held 
entitled to charge his client, the plaintiff, with 
separate bills of costs in respect of each of 
t lie separate proceedings. Where proceedings 
for the sale of property in question in mort
gage actions were postponed from time to 
time upon the solicitation of the mortgagor, 
and without instructions or consent of the 
plaintiff, the mortgagee, for the purpose of 
enabling the mortgagor to raise the necessary 
money to pay off the mortgage debt, and 
where these successive postponements result-si 
in securing for the mortgagee a larger sum 
than could have been realized by a forced sale, 
and the mortgagee accepted the benefit thus 
secured for her, she was held liable to pay to 
her advocate the costa and expenses incurred 
in connection with the various postponements. 
Where the order for taxation of an advocates 
bill of costs, obtained at the instance1 of the 
client, did not reserve to the client the right 
to dispute retainer:—-Held, that the retainer 
must be taken to be admitted ; and where in 
•neb a case the advocate had stated in writing 
that he did not intend to charge anything for 
certain proceedings taken without special in
structions. but it appeared that the statement 
was made without consideration, the advocate 
was allowed his costs of such proceedings. 
Vpon the taxation of an advocate’s bills of 
costs no counsel fee should be allowed in re
spect to an application made by a clerk of the 
advocate, and evidence should be given on tin- 
taxation that the applications for which a 
counsel fee is asked were in fact made by an 
advocate. An application to postpone a sub
is a common application for which $2 only 
should be allowed. ITpon the taxation of his 
bill, the advocate will not be allowed a lump 
sum as commission upon a collection made for 
his client, unless such evidence is produced 
before the taxing officer as will enable him to 
ascertain that the commission represents 
reasonable and proper charges for services 
actually rendered. In re McCarthy—Mc
Carthy v. Walker (No. 3). 4 Terr. L. R. 9.
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IV. PABTNËHtMilP.

Death of Partner Motion for Peremp
tion.)—Where one member of » firm of advo
cates has died, and there has ln*en no substi
tution of attorney, the remaining inambers of 
the firm continue to represent the party for 
whom the iirrn was acting, and are entitled to 
make a motion for peremption of suit, but 
a motion signed with the old tinn name 
“by A. 1$. one of the said firm,” is illegal and 
will be rejected. (Gill J„ diss.). Wright v. 
Canadian Pacific It. If’. Vo., O. It. 10 8. (,. 
105.

Departure of Partner from Province
—Notice of Peremption—Service on Remain 
ing Partner.)—Where a member of a firm of 
solicitors and advocate» has notoriously ceased 
to be a member of the Bar or profession in 
iii" province, the eervice -u .i motion for 
|H>remption made on the remaining partner in 
the firm is valid service, the firm being the 
plaintiff's solicitors of record. Chouinard v. 
Thompson, 3 Q. I». R. 470.

Dissolution of Firm -Effect on Subae- 
gnent Proceeding» - Peremption.\—When one 
member of a firm of solicitors dies or ceases 
practice, in consequence of a public appoint
ment incompatible with the exercise of his 
profession, a party to an action represented 
by the firm is sufficiently represented by the 
remaining member or members of the firm. 
2. If two solicitors have dissolved partnership, 
but have both continued to practise their pro
fession, the client's mandate is held by both 
of them, and not by either of them acting 
alone, and therefore a motion for peremption 
served on one only of the the then partners is 
Irregular and Illegal. Ole*» \. Bveleigk, 21 
Oir. N. 51, 3 Q. I\ It. 857, Q R. 18 8. C. 
531.

Dissolution of Firm --- New Partner — 
Mandate -Pending Suit—Notice of Motion— 
Peremption.) — The defendant was repre
sented in this case when it was first institute!, 
by a firm of three solicitors, one of whom 
"as subsequently raised to the Bench. An
other solicitor then became a partner in the 
firm. The defendant presented a motion for 
P remption of the suit signed by the new 
firm. The plaintiff opposed the motion, on 
the ground that it was not shewn that the 
new firm, although containing two members
of the former firm, had any mandate from the 
defendant to act for him in the case, in so 
for at least as the new member of the firm 
was concerned :—Held, dismissing motion for 
peremption with costs, that a member of a 
firm of solicitors who joins the firm after the 
institution of an action must shew that he is 
authorized to act therein. 2. If he does not 
do so, the sultsequent proceedings must be 
signed by tin- remaining members -•( the firm 
alone. Landry v. Paraud, Q. H. 1!» 8. C. 171.

V. Rktainkr.

Evidence of. |—A commencement of proof 
by writing is not necessary in order to allow 
an advocate to prove a retainer. Mireault v. 
Hi bonnette Q. R. 24 8. C. 25.

Termination of — Coat a Subsequent to 
Judgment - Limitation of Action».)—The em
ployment of n solicitor to bring or defend an

action, subject possibly to his right to claim 
payment of his costs ou judgment being given, 
«lues not terminate on the giving of judgment 
SO long as anything remains to be done which 
it is the solicitor's duty under his retainer 
to do for his client's protection ; and even, in 
the absence of such duty, where lie does nut 
elect to treat the contract ns then at an end, 
hut under his client's instructions acts for 
him thereafter in subsequent proceedings 
consequent upon the Judgment, there is n con
tinuation of such original contract. When-, 
tuerefore, after the giving of judgment in an 
interpleader issue, the solicitor for the defon 
daut, against whom judgmen* had been given, 
continued, with the client's knowledge, to act 
for him in the taxation of the plaintiff's costs, 
and in the preparation and taxation of o r 
tain bills which the defendant was entitled 
to set off, his appointment continued until 
the completion of those proceedings, so that 
as against a claim for the amount of his bill 
of costs, the Statute of Limitations began t<> 
run only from the date of such complet im, 
Millar v. Kanady. 5 O. L. It. 112.

VI. Other Cases.

Affidavit Scandal — Confidential Com
munication by Client—Privilege.|—The plain 
tiffs claim was for payment of $0,000 which 
she alleged the defendant had received for 
her ns the purchase money of certain real 
estate belonging to her, which she had em
ployed the defendant to sell for her. Sh< 
alleged that he had only paid over $500 of the 
money. The defendant, who was a solicitor, 
applied for an order for security for costs, 
on the ground that the plaintiff was pennun 
ently resident out of Manitoba, and, in sup 
port of the application, filed his own affidavit 
m which in- sft forth certain communient 
alleged to have been made by the plaintiff to 
him as lier solicitor, and which, if true, 
shewed that she was not legally married to 
her alleged husband, and stated in effect that 
the plaintiff had returned to and was living 
with such alleged husband, who was a non
resident. On the plaintiff's application to 
have the affidavit taken off the files of the 
Court, it was argued on behalf of the defen
dant that the facts thus sworn to were rele
vant to tile question whether the plaintiff was 
permanently resident out of the jurisdiction 
or not, as tending to shew that she was 
greatly under the influence of the alleged 
husband, and therefore likely to remain per
manently with him :—Held, that the affidavit 
should be ordered off the files as containing 
matter which the plaintiff was entitled to 
have treated as privileged from disclosure and 
which was scandalous and irrelevant to tIn
application. .4. v. ft., 24 Occ. N. 249, 14 
Man. L. R. 249.

Bar Council ip peal from Rulings of
Ereeaa of Jurisdiction — Prohibition, j ■—Al
though the law (01 V. c. 27, s. 2). forbids all 
appeals from rulings of sectional Bar councils 
pronounced against their members on com
plaints lodged against them, the Superior 
Court has. by virtue of art. 50, C. I*., a right 
of control and surveillance over the tribunals 
formed by these sectional councils in such 
vases. This right and control will be exer 
vised by a writ of prohibition, but only when 
the council dealing with the complaint exceeds
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its jurisdiction and not otherwise. Semble, 
that informalities ho grave that they amount 
to an excess of jurisdiction would justify the 
issue of a writ of prohibition, in spite of the 
wording of art. 1UU3, C. 1\, which seems to 
deny this right. Thus a writ of prohibition 
would not be granted when its object was an 
indirect appeal from the ruling of the coun
cil acting within the limits of its i>owers 
m inquiring into a complaint. In the case 
in hand the advocate against whom the com
plaint was lodged could not prevent the coun
cil hearing the complaint because there is an 
action for damages pending between the same 
parties based on the same facts before the 
Superior Court, the jurisdiction of the two 
tribunals being absolutely distinct; and, 
therefore, the liar tribunal, in investigating 
such complaint, is not guilty of contempt of 
Court; and, besides, it is not for the member 
against whom a complaint is made to raise 
this objection. Vidal v. The Bar of Quebec, 
<J. It. 27 8. C. 115.

Client Acting for Himself Dis con
tinuance.] — The solicitor being merely the 
agent of the party to the action whom he 
represents, and the principal being at liberty 
to act without the concurrence of the agent, 
the former may personally tile a discontinu
ance of the action, without the knowledge or 
consent of his solicitor. Levasseur v. Town 
of Levis, Q. K. 1» 8. C. 212.

Client Acting for Himself — Discon
tinuance—Settlement of Action by Per tics - 
Rights of Solicitor, in Absence of Fraud.] — 
The parties to a suit have a right to settle 
the same as they see lit, without the presence 
or assistance of their attorneys, provided such 
settlement be not made in fraud of their attor
neys’ rights. 2. Where an action was settled 
by the parties themselves without fraudulent 
intent, and u the settlement no mention was 
inac'e of costs, a general inscription l>y the de
fendant on the whole of the issue iis joined 
was held to be irregular; but the Court re
served the right of the defendant’s attorney 
to proceed for his costs, and also the plain
tiffs right to file a discontinuance of the ac
tion upon such terms as he might be advised. 
Delaney v. Lionais, Q. It. 19 S. C. 288.

Investment of Money — Liability to 
«'lient—Guaranty. Lewis v. Ellis, 1 O. W. 
It. 356.

Maintenance and Champerty—Action 
on Bill of Fonts—Defence — Agreement of 
Solicitor to Conduct Action without Remun
eration—Cross-action — Consolidation.] — 
The bill of costs sued upon was incurred in 
respect of an action brought by plaintiff as 
solicitor for defendant. At the end of the 
litigation plaintiff rendered a bill for $1,755.- 
89. He gave credit for $1.473.23. This left 
a balance of $282.60. For this, ns well ns 
for an $82.50 note, which was not paid, an ac
tion was brought. The bill was rendered 
more than a year previous, and no order for 
taxation was taken out, because negotiations 
were pending for settlement, it was said. On 
motion for summary judgment, defendant 
also denied that he ever consciously signed a 
retainer; and further alleged that plaintiff 
“ took up the case on condition that he was 
to get his costs out of defendants; that if they 
failed all he would have t" pay was the de
fendants’ «Nists —Hold, the agreement alleg
ed was not champertous, nor in any way with

in the prohibition against maintenance. “It 
was never doubted that a solicitor might lay 
out bis own moneys, as disbursements on his 
client’s account, and a solicitor cun conduct a 
case gratuitously out of charity or friendship 
towards his client.” In re Solicitor, Clark v. 
Lee, 5 O. W. It. 631, 9 O. I* It. 708.

Misconduct — Accepting Transfer of 
Client's Property after Judgment—Defeating 
Anticipated Execution—Fraud on Plaintiffs— 
Summary JurisdictionJ—Before the trial of 
au action for damages for tort the defen
dant's solicitor wrote to one of the defendants 
warning him of a possible judgment against 
him and advising him to make disposition of 
his property in anticipation of it. After ver
dict against the defendants, and p*;ndiug argu
ment on the motion for judgment, counsel 
(who was also one of the solicitors) for the 
defendants, obtained a transfer to himself of 
certain property belonging to the defendant 
union, which lie credited witli $500 on ac- 

! count of costs ; subsequently judgment was 
entered for the plaintiffs for $12,500 and 
costs, and the plaintiff obtained the appoint
ment of a receiver and issued executions, but 
nothing was realized : — Held, reversing the 
decision of Irving. J.. Martin, J„ dissenting, 
that the solicitor in obtaining the transfer 
to himself of the property was guilty of a 
fraud on the plaintiffs; and upon a summary 
application in the original action he was 
ordered to restore it or pay its value into 
Court, under penalty of attachment, ‘'entre 
Star Mining Co. v. Rossland Miners' Union, 
No. 38 Western Federation of Miners, 11 It. 
C. It. 194, 1 W. L. It. 244.

Negligence Advice Established Juris
prudence — Territories Real Property Act— 
Charge on Land — Execution—Sheriff—Tort 
|—Pleading—Interpleader — Counterclaim ■— 
Hill of Costs.j—Where a sheriff and an exe
cution creditor are sued together in respect 
of an alleged irregular levy, the sheriff is 
not obliged to interplead, but may defend 
with the execution creditor. 2. A solicitor 
who advises his client according to the estab
lished jurisprudence is not guilty of action
able negligence if the decision upon which he 
relies is overruled. 3. Neither a solicitor 
nor a slier iff becomes a tort-feasor, as against 
a transferee whose transfer is unregistered, 
by registering, in the discharge of his duty, 
an execution of a judgment against lands of 
the judgment debtor. 4. The delivery of an 
execution with a requisition to the sheriff 
to charge and levy upon lands apparently 
belonging to the execution debtor does not 

I Rive rise to any implied or express obligation 
; on the part of the solicitor of record to in

demnify the sheriff against loss or damage 
in consequence of irregular levy. 5. In an 
action by the sheriff against a solicitor for 
office fees and charges, the solicitor cannot 

I counterclaim for overcharges in former bills 
paid to the sheriff by him in respect of 

1 matters in which the solicitor may have noted 
! for the parties Interested, because such over- 
! charges, if recoverable, do not belong to the 
. solicitor, but to his clients. In such an 
I action, however, the solicitor may counter

claim for costs in a former suit in which 
he ach'd for the sheriff, notwithstanding his 
omission to render a sigued bill of the costs 
prior to the filing of the counterclaim. Judg
ment in 21 Occ. N. 270, 4 Terr. L. It. 474, 
reversed. Taylor v. Robertson. 22 Occ. N. 
SO. 31 S. C. R 615.
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Payment of Bill—Bailiff's Fees — Ac

tio»* for. |—A bailiff Una no recourse against 
a client who has paid his solicitor the amount 
of a bill of costs taxed, including the fees 
of such bailiff. Dccelles v. Paquette, D. It. 
lb 8. C. 124.

Right to Commission on Sale—Disclo
sure of agency. McCullough v. Hull, 1 (). 
W. It. 4SI.

Service on Defendant's Solicitor —
Dismissal of Action—Default of Plaintiff— 
Application by Plaintiff for Relief—Duration 
of Retainer—Absent Defendant.]— Owing to 
a change in the plaintiffs' firm of solicitors 
an order for security for costs was not com 
plied with and an order was made under ltule 
1203 dismissing the action with costs, but 
no judgment was entered or exists taxed. 
When the order came to the knowledge of the 
plaintiffs’ solicitors they at once moved under 
Rule 858 to he allowed to put in security 
and proceed with the action. Notice of this 
motion was served on the defendant's solici
tor who, however, did not consider himself 
any longer entitled to act as his client had 
left the province when the action was dis
missed and had left no address. The Master 
in Chambers held that so long as Rule 358 
can be Invoked, the action is still pending, 
and the solicitor on the record is still solici
tor. Muir v. (/uinane. 5 O. W. R 324 0 
O. L. R. 324.

SPEAKER OF LEGISLATIVE 
ASSEMBLY.

ASS.I LT — COASTITI TIOSAL I.A W.

SPECIAL CASE.

Forum.)—Una-re, whether a special case 
stated under 53 V. e. 4. s. 139 (N.B.I. 
should not be first heard bv the Judge in 
Utility. Ward v. Hall. 34, N. B. Reps. 600.

See Covers.

SPECIAL DAMAGE.

Sn Defamation Plea ni no—Seduction.

SPECIAL INDORSEMENT.

See Writ of Summons.

SPECIAL JURY.

Sec Trial.

SPECIAL OCCUPANT.

See Will.

SPECIALTY.

Sec Limitation of Actions.

SPECIFIC PERFORMANCE.
Agent - Fraud — Amendment — Delax. 

Aiteheson v. McKelvey, 1 O. W. R. 61, 3f>"

Contract - Opti<• I’ll rebate of land
—'lime — Eject in Injunction lu It,i "train.J—Time is of me essence of unilateral 
agreement, such as an option to purvhm. 
land. Du an upplicution for an injunction 

! order, in a suit for the specific performant ' 
of an agreement for the sale of land, to re- 

1 strain an action of ejectment by the M-mlur 
to recover possession of the land, the Court 
ordered that on the defendant confessing ; In
action of ejectment, the plaintiff should be 
restrained until further order from taking 

: possession ; otherwise the application should 
be dismissed. Semble, that relief by specific 
performance cannot be obtained under s. Li S3 

; of 60 V. c. 24. Freeman v. Stewart, 2 N. 11. 
ICtj. Reps. 365 ; Stewart v. Freeman. 22 "
N. 211.

Contract for Sale and Pure ha',e of
Land — Agent of Purchaser — Actum ',// 
Agent—Delay of Purchaser Resale Right 

j of Sub-Purehastr to Join Vendor as Party.j 
—Where an agent makes a contract for the 
purchase of land in his own name, the vendor 
knowing that the agent is acting for another 
person, whose name is not disclosed, the agent 
cannot maintain an action in his own name 
against the vendor for specific performance 

i of the contract. Where the value of laud 
is uncertain and speculative, the purchaser 

i thereof must act upon his rights with reason 
able diligence ami promptitude, upon pam 
of losing them. The owner of land of Huit 
character on the 1st May, 1900, contracted 
to sell it to II., hut was never paid anything 

I ujion the purchase money, although $5o was 
| to be paid down, and $200 in six months.

to be secured by II. s note, which never was 
j given. On the 29th August, 1900, II con- 
, traded to soil the land to the plaintiff u in$ 

for an unnamed principal, and the owner was 
I willing to carry out the resale Held, that 

the whole course of proceedings on 11 
of the plaintiff's principal (net out in the 

I case) shewed that he had 'wen endeavouring 
I to keep alive his claim to the land us long 

ns possible in order that he might take it 
if it increased in value, without committing 
himself actually to buy it, in case it should 
depreciate, and the action should be dismissed 
as against both defendants :—Held, that th“

1 owner was projierly joined ns a defendant : 
the foundation of the right against him be
ing that the plaintiff or his principal was 
the equitable owner under his contract with 
II. of II.'s rights against the owner of the 
land, and might join the latter upon offering 
to [lerform II.'s contract. Smith v. Hughes. 
23 Dec. N. 108, 5 D. L. It. 238. 2 O. W. 
R. 19.

j Contract for Sale and Pnrchnur of
Land — Bill of Complaint — Allegation 
lender - Demurrer —- Evidence.]—Vf her,'

I in a suit for specific performance of an ........
i ment for the sale of land, the question 
■ whether the plaintiff had made a tender of
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the purchase money within the time limited 
by tue agreement wue one ol evidence, a de
murrer to the bill on the ground that it 
did nut allege u tender in time was overruled. 
Stewurt v. Freeman, 22 Oce. N. 3U0, 2 N. 
It. fcq. Repa. 408.

Contract for Sale and Purchase of
Land Judgment lor Payment of Price ■— 
attention af Time—Payment on Account— 
Liquidated Damages—luefeiture — Relief 
Ayuinsi. ]—After judgment 'n un action by 
the vendors of laud for specific performance, 
and before issue of the same, the vendors 
•I reed to extend the time for tne payment of 
the purchase money for three months, upon 
the terms of the purchaser paying down $500; 
which extension was embodied in the judg
ment, and it was agreed between the parties 
as follows : “If the defendant shall pay t Im
balance of the purchase money within tin- 
lime limited by the judgment, the plaintiffs 
shall give credit to the defendant upon the 
said balance for the said earn of $500, but, 
if the defendant shall fail to make payment 
of the said balance within the time limited 
by the said judgment, then the plaintiff shall 
not be bound to give credit to the defendant 
upon the said ha lance for the said sum of 
$500, and in this respect time shall be of 
the essence of the contract.” A few days 
after the expiry of the time limited by tin- 
judgment, the defendant tendered the pur
chase money, less $500, which the plaintiffs 
refused to accept:—Held, that the above pro
vision was in the nature of a forfeiture, 
and not of liquidated damages, and the pur
chaser was entitled to be relieved from the 
terms of the judgment and to have a convey
ance of the property upon paying the balance 
due after credit given for the $500. Empire 
I man and Savings Co. v. McRae, 25 Occ N 
229. 5 O. L. It. 710, 2 O. W. It. 325, 40o!

Contract for Sale and Purchase of
Land - Oral Contract—Statute of Frauds

Part Performance — Possession—Aote or 
Memorandum — Delivery of Deed in Es- 
< row.]—Specific performance of an oral con
tract for the sale and purchase of land was 
adjudged at the suit of the vendee, who had 
gone into possession of the land on the faith 
of the contract and openly and continuously 
hr some time remained in visible post sdon 
by his tenants, to the knowledge of the ven
dors and without objection on their part. 
It was considered that, under the circum 
stances, possession should be assumed to have 
been taken with the assent of the vendors, 
and the possession was of such a character 
as to exclude the operation of the Statute 
of Frauds. Quaere, whether a conveyance 
of land defectively executed and deliver <1 
in escrow amt retained in the vendor’s own 
possession, to be handed to the vendee on 
payment of the purchase money, can be re
garded as a note or memorandum in writing 
of a previous parol contract between the par
ties for a sale of the land on the terms men
tioned in the deed. McLaughlin v. Mayhew, 
23 Occ. N. 277. (I O. !.. It. 174, 1 O. W. It. 
5118. 2 O. W. R. 10, 500.

Contract for Sale and Purchase of
Land — Taking Possession—Acts Constitu
ting Part Performance.]—Possession is part 
performance of a contract for the sale and 
purchase of land both by and against n 
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stranger and the owner. On negotiations for 
the purchase of land the agent of the pluiu- 
t iif, vendor, told the defendant, purchaser, 
that the lot was his. The defendant went on 
and set in the ground a number of stakes 
to mark out the foundation of a proposed 
house, and then changed his mind and re
fused to carry out the purchase Held, that 
what lie liait done constituted such u taking 
of possession as to constitute part perform
ance, and that the plaintiff was entitled to 
the usual judgment for specific performance. 
Itodwell v IleMren, 23 Occ. N. 1U7. 5 O. 
L. It. 332, 1 O. XV. It. 841.

Contract for Sale of Land Aitern- 
i lion of written offer -Onus — Damages - 

Pleading — Division Court - Claim within 
jurisdiction of—(JosIs—Solicitor. Prittie v.
Laughton, 1 O. XV. It. 185.

Contract for Sals of Land — Cor
respondence — Statute of Frauds—Agent.

: White v. Malcolm, 1 O. XX’. It. 302.

Contract for Sale of Land Fraudu
lent Scheme—Costs.]—The plaintiff brought 
his action against P., It., and 11., for specific 
performance of an agreement for sale of land 
by H. i" the plaintiff, and alleged that both 
P. and it. had notice of his claim as a bona 
fide purchaser from H., and that they had 
dealt with the land in pursuance of a fraud- 

1 ulent scheme and device to deprive him of 
I his interest. P. set up that he was a bona 

tide purchaser for value, without notice. It.
I set up that the plaintiff was in default under 
I the covenants in the agreement, and that as 
! assignee he had cancelled the same and de- 
| dared it void :—Held, that the circumstances 

shewed a dishonest a ml fraudulent design, <1 
vised and carried out by It . to get th
is nd of the plaintiff : to have the benefit of 
the $200 the latter had paid to II. and all 
the improvements, including a good house, 
without any compensation, all in violation 
of the promise made and in fraud of the un 
dertaking given in his lit.’s) name, so that 
tin- plaintiff was entitled to relief against 
R. The plaintiff having omitted to register 
his agreement, I*, was not shewn to have 
had knowledge of his interest in the land ; 
there was not against him any proof of ac
tual notice, and the evidence of constructive 
notice through one Haney was far from be 
ing conclusive. As to It. he was guilty of 
fraud in dispossessing the plaintiff of his 
land, after promising and undertaking to pro- 

| tect him. The plaintiff should recover by 
way of damages what he paid to II. as pur
chase money, with interest. Verdict for the 
plaintiff for $200 with interest from the 1st 

: December, l!Hr2. It. to pay all costs of suit, 
those incurred by his co-defendants ns well as 

| those of the plaintiff. C: ack v. Parker,
1 24 Occ. X. 272.

Contract for Sale ot Lam—Posses- 
I sion. Abbott v. (iusiin, 1 O. XV. It. 482.

I Contract for Sale of Land Posses
sion—Waiver — Improvements—Account — 

I Title by possession — Costs. Rankin v. 
Sterling, 3 O. L. It. 046, 1 O. XV. R. 243.

Contract for Sale of Land—Shortage 
! —Statement of Vendor — Laches. Reilly 
I v. McDonald. 1 O. XV. R. 11*1, 721. 723. 781. 

841».
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Contract for Sale of Land Time — 

Essence of—Delay—Waiver. Lotiy v. Eby,
1 O. W. K. 420.

Contract for Sale of Land by One 
Executor without Authority - Personal 
I,nihility of Executor for Misrcprcsentat ion— 
Statute of Frauda.]—An offer in writing was 
made on behalf of the plaintiff to It., one of 
three executor* of 8., for the purchase of 
land belonging to the estate. This offer was 
accepted by It., and a formal agreement of 
sale by the executors to the plaintiff was 
drawn up in It.'s office on the form used 
by the executors, which embodied the full 
terms and conditions of the sale. This agree
ment was forwarded to be executed by the 
plaintiff, the letter accompanying it being 
signed by It. The plaintiff executed the 
agreement and returned it to It. with a 
cheque for 8250, being the cash payment on 
the sale. The agreement and cheque were 
received by It., but were almost immediately 
returned by him, upon the ground that he 
had previously offered the property to an
other person :—Held, that there was an agree
ment for the sale of the land in question 
sufficient to satisfy the requirements of the 
Statute of Frauds, entered into between the 
executors and the plaintiff, hut It. had on 
the evidence no power to hind his co-execu
tors. It. was liable for the misrepresentation 
of authority ; where a man pretends to act 
on behalf of others, he impliedly promises 
that he is what he represents himself to be, 
and he must answer for any damage which 
directly results from confidence being given 
to his representation : Ilalbot v. Lena, 11901]
1 Ch. ,'144 : Starkey v. Hank of England,
I 1903] A. C. 114. .Won err v. Sanford, 24 
Occ. N. 70, 15 Man. L. It. 181, 1 W. L. It. 
128.

Contract for Sale of Land by Trus
tees Evidence of concurrence by all—Stat
ute of Frauds Correspondence. Gibb v. 
UcMakon, 3 O. W. It. 045.

Contract for Sale of Mining Land
Formation of company—Construction of con
tract Rectification—Shares — Breach —
Time Forfeiture - - Waiver — Counter* 
elaim — Work and labour ■— Assignment 
of chose in action — Notice — Part perform
ance. (’lark v. Walsh, 1 O. W. It. 228. 2 
O. W. It. 72

Contract to Convey Land-Considera
tion—Satisfaction of indebtedness to plain
tiff's husband— Statute of Frauds ■— Cor
respondence — Offer to convey—Failure to I 
eomply with terms- Contract with husband 
- -loaches—Concealment of facts. Osmcnt 
v. Ittount (N.W.T.), 1 W. L. It. 497.

Contract to Convey Land — Descrip
tion — Quantity of fjand — Measurements

-Occupation—Abatement of Price.]—In an 
■ lion for specific performance "f ■ ">n 

tract to convey lands, it appeared that the 
lands were described in the contract ns " the 
house and premises on P. street, now occu
pied by Mrs. L., 32 feet more or less froni- 
: ire on P. street and <17 more or less in 
depth.” and that such lands did not possess 
n uniform depth of 67 feet, R piece 18 by 
14 having been taken out of one side at the 
rear:—Held, that the implication ns to the 
uniform depth of the lot. which would arise

from the measurements given ought not to 
prevail, there being a certain description ex
pressed in the agreement, viz., the occupa 
tion by L. ; also, assuming that the distance 
to the rear line, from the measurements given, 
must be assumed to be equal, that the ntse 
was one in which the maxim falsa demons:ra
tio non nocet applied, it being absolutely 
necessary to take the occupancy of L. in 
order to obtain the base line; and also, that 
the description answering to the holding ought 
to prevail ever the implied description, or 
subsequent addition, which would be false. 
MacEchen v. MacDonald, 37 N. 8. Reps. 59.

Judgment—Extension of time—Payment 
—Forfeiture — Relief—Final order of sale. 
Empire Loan Co. v. McRae, 5 O. L. It. 710. 
2 O. W. R. 825, 405.

Lease Possession — Verbal agreement 
for purchase-—Acts referable to agreement. 
Howard v. Quigley, 1 O. W. It. 90, 2 O. W. 
It. 094.

Lease — Undertaking to Build Non- 
performance in Lifetime of Lessor—Device 
to Lessee — Damages.]—By an instrument 
dated 29th January, 1901, a father leased a 
farm to his son for five years from the 1st 
March. 1901, at a yearly rental of $200 pay
able in October of each year, and undertook 
to build on the farm, during the first year 
of the term, a house of certain expressed 
dimensions. There was a provision in the 
instrument for the determination of the lease 
at the end of any year by notice to that 
effect given in October previous. The father 
died on the 19th June, 1902, after the expiry 
of the first year of the term, but had not 
built nor done anything towards building the 
house. By his will, dated the 7th February, 
1901, he devised the farm to bis son. but 
made no reference to the lease :—Held, that 
t the father having died after brui b 
undertaking) the son was not entitled to have 
the house built at the expense of the father's 
personal estate, but at most was entitled to 
damages for non-performance of the agree
ment to build. Cooper v. Jarman, L. It. a 
Eq. 98, and In re Day. [1898] 2 Ch. 610. 
distinguished. In re Murray, 22 Occ. N. 
373, 4 O. L. R. 418, 1 O. W. R. 57(1.

Timber Limits—Contract for sale of 
< 'orrespondence—Completed contract — Stat
ute of Frauds — Misunderstanding — Title

Judgment — Reference. Burton v. Play
fair, 1 O. W. R. 599.

Sec. Champerty and Maintenance - Con
tract — Mortgage — Municipal Cor
porations — Parties — Street Rail
ways—Trial-Vendor am» Purchaser 
—Way.

SPEEDY TRIAL

See Trial.

STAMP ACT.

Sec Rills or Exchange and Promissory
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STATED CASE.

Hk Abbitbation and Aw abb.

STATEMENT OF CLAIM
See Pleading.

STATEMENT OF DEFENCE.
See Pleading.

STATUTE LABOUR.
See Assessment and Taxes.

STATUTE OF FRAUDS
Sr, Contract — Conversion — Executors 

and Administrators — Master and 
Servant — Patent for Invention — 
Partnership—Sale or Goods —Speci
fic Performance — Trusts and Trus
tees Vendor and Purchaser.

STATUTE OF LIMITATIONS.
See Limitation of Actions.

STATUTES.
Amending Act — Retroaction — Sale of 

Land — Judgments and Orders — County 
Courts.]—Until 18V7 it wns the practice in 
Manitoba for the Court of Queen’s Bench 
i<» grant orders for the sale of lands on judg
ments of the County Court under Rules 803 
vt spq. of the Queen’s Bench Act, 1805. In 
that year the Court of Queen’s Bench de
cided that this practice wns irregular, uud 
In the following year the Ix'gislature passed 
an Art providing that “ in the case of a Coun
ty Court judgment an application may be 
made under Rule 803 or Rule 804, as the 
nisi- may be. This amendment shall apply 
to orders and judgments heretofore made or 
entered, except in cases where such orders or 
judgments have been attacked before the pass
ing of this amendment —Held. Sedgewick, 
•T„ dissenting, that the words orders and 
judgments ’’ in said clause refer only to orders 
and judgments of the Queen's Bench for sale 
of lands on County Court judgments, and not 
in orders and judgments of the County 
Courts. Held, further, reversing the judg
ment of the Queen’s Bench, 18 Man. L. R. 
118, 21 Occ. N. 30(1, Davies. J., dissenting, 
• hat the clause had retroactive operation only 
to the extent that orders for sale by the 
«jueeu's Bench on County Court judgments 
made previously were valid from the date 
«m which the clause came into force, but 
not from the date on which they were made. 
Held, per Sedgewick, .7., that the clause had 
no retroactive operation at all. Riiz v. 
Shmidt. 22 Occ. N. 70, 31 S. C. R. 002.

Bills and Notes — Place of Payment —
Abrogation of Right to Elect Domicil—Cur
rent Instrument.]—Although the provision 

i of art. 85, C. C.—by virtue of which the in
dication of a place of payment in a bill or 
note or-other writing, whatever be the place 

1 where it is dated, is equivalent to au election 
of the place so indicated as a domicil—has 
In-en abrogated by 03 V. c. 30 (Q.), such 

! abrogation does not affect the election of dom- 
i icil so made in a note signed before such 
I abrogation. Therefore, it was open to the 

plaintiff in this case to sue the defendant at 
Montreal upon a promissory note dated at 
Montreal and payable there, although such 
note was really signed by the defendant in 
the Province of Ontario, where he was domi- 

| filed. Merchants Rank of Halifax v. iira- 
ham. Q. R. IV S. C. 31V.

Construction — Expropriation of Pri
vate Property.]—Statutes which encroach up
on the rights of the subject in respect of his 
private property, or which enable public cor
porations to take his property without bis 
consent, must be construed with the greatest 
strictness. Smith v. Public Parks Hoard of 

! Postage La Prairie. 15 Man. L. It. 241), 1 
XV. L. R. 237.

Construction—Limitation of Monopoly 
—Bridge.]—Every limitation imposed by the 
legislature in creating a privilege, in this 
case a monopoly in favour of the owner of a 
bridge, must he interpreted ns having for its 
object tiie diminishing ns far as possible of 
the public inconvenience or the burden im
posed bv such monopoly. Rouleau v. Pouliot,
Q EL 28 8. 0 88

Construction Repeal—City charter—
Revocation—Change in governing body — 

Preamble of statute—Inconsistency with en
acting parts. Rex v. Pickering (Y.T.), 1 
XV. L. It. 521.

Construction Toll-bridge — Fran
chise — Exclusive Limits—Measurement of 
Distance — Encroachment — Ô8 Oeo. III. c. 
20 (L.C.)l—The Act 58 Geo. III. e. 20 (L.

! C.), authorized the erection of a toll-bridge 
across the river Etchemin, in the parish of 

i Ste. Claire, “opposite the road leading to 
, Ste. Thèrese, or as near thereto ns may be in 
! the county of Dorchester," and by s. 6 it 

was provided that no other bridge should be 
1 erected or any ferry used “ for hire across 

the said river Etchemin, within half a league 
above the said bridge and below the said 
bridge —Held, Nesbitt and ldington, JJ.. 

j dissenting, that the statute should be con- 
strued as intending that the privilege defined 
should be measured up-stream and down
stream from the site of the bridge as con
structed. Per Nesbitt and Idiugton, JJ.. 
that there " was not any expression in the 

| statute shewing a contrary intention, and, 
consequently, that the distance should be 
measured from a straight liue on the horizon- 

' tal plane. Rut, per ldington, J. : In this 
case, as the location of the bridge was to be 
" opposite the road leading to Ste. Thèrese,” 
and there wns no proof that the new bridge 
lomplained of was within half a league of 
ilint road, the plaintiff’s action should be 
maintained. Rouleau v. Pouliot, 25 Occ. N. 
122, 30 S. C. It. 224.

Division Courts---! Edw. VII. c. 12,
s. 1 (O.) — Application to pending action. 
Re Thom v. McQuiity, 4 O. XV. R. 522.
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Error in Printing — Effect of Amend

ing Moluit — He inactivity — Ateeeement 
and lax* a — “ Exempted."}—The Assess- 
uieut Act, R. S. N. 8. 1UUU o. Id, ». 4 ».-». ! 
(p), by the Jieeidontal insertion of the worn i 
“ exempted,” rendered liable to assessment 
property ul the plaintiffs previously exempted, j 
It was admitted that the word imposing the 
liability was not eontniued in the luauuseript 
revision of the statutes, but was inserted, by 
error, in the printed eopy, deposited in the 
office of the Provincial Secretary, which, it 
was declared by the Act respecting the lie- 
vised Statutes, Acts of ItiOU, c. 44, s. 5, J 
should be held to be the original. By an 
Act of the following year (Acts of 11X12, | 
c. 25), the error was corrected, by striking J 
out of s. 4 (p) the word "exempted:”— 
Held, that, by this amendment, the Court 
was precluded from coming to the conclusion 
that the insertion of the word “ exempted,” 
in the chapter of the Revised Statutes amend
ed, was a mistake, and inserted and printed 
accidentally, it being assumed, in the amend- j 
ing Act, that the section amended was in full 
force and effect from the time it came into j 
operation, the amendment being one that 
would be out of piace if the legislature had 
intended from the first that the word should 
not be there ; that, in the absence of words 
giving the amendment a retrospective effect. 
it could not be so read, and that the Act, 
as amended, would only apply to future as
sessments ; and that the liability of the plain- 
mi-- having been fined by e. m and there 
having been no appeal, the ameuament would ! 
not have the effect of preventing the collée- I 
tiou of the rate complained of. Dominion j 
Iron and Steel Co. v. McDonald, 37 N. 8. I 
Reps. 1.

Imperative Provisions—"Is Herein 
Authorized" — ” May" — Hoys Industrial j 
Home -Warrant of t'hgirman—Custody of 
Hoy Convict—Establishment oj Home as Pri
son—Dominion statute—Intra lire#—Certi- , 
fieatc of Sentence.]—In an application for a j 
mandamus to the chairman of the Boys' In- j 
dustrial Home to compel him to issue his war
rant to deliver to the custody of the super
intendent a boy sentenced to a term of itnpri- j 
sonmeiit in the home under 56 V. c. 33 (!>.), j 
it appeared that s. t! of the Act authorizes j 
the gaoier to retain the boy until there j 
is presented to such gaoler a warrant from 
the chairman of the governing board (which j 
warrant the chairman is hereby authorized to i 
issue under his official seal) requiring the ; 
sheriff or constable or other officer to deliver 
such boy to the superintendent of such indus
trial home;" and that s. It of 56 V. c. 16 (N. j 
B.) says " the said chairman may thereupon j 
(referring to what shall precede the issuing j 
of the warrant) issue his warrant.” etc. :— I 
Held, that the words ‘‘is hereby authorized" 
in s. 6, and " may ” in s. 1), are not only en
abling words but imperative as well, and the 
chairman has no discretionary power ns to 
the issue of the warrant. That the Dominion 
Act establishing the home as a prison, is not ' 
ultra vires. That the chairman was not jus- j 
tiffed in refusing to issue the warrant because 
the certificate of sentence did not contain all ; 
the items of information specified in schedule j 
A of the Provincial Act. Et p. The Aitor- , 
ney-tlencral, In re (Joodspccd, 36 N. B. Reps. 1 
01.

Inadvertent Use of Word—Intention 
of Legislature—Way—Municipal Corpora

tions—Property Fronting on Street. ] ]
Where it is clear on the face of a statute that 
it was intended to govern and provide for n 
particular state ot facts, the Court will 
mouity the ordinary meaning of worus us 
to permit such intention to have effect. 

Therefore, in 57 V. (Q.) c. 57, s. 1, the word 
" widening," in reference to Milton street, l>. 
ing used evidently by inadvertence tor " open 
ing," the statute sjiould be read in connection 
with other statutes relating to the same sub 
ject, and should be interpreted so as in give 
effect to the intention of the legislature. 
Joseph v. City of Montreal, Q. 11. lit S. V. 
531, referred to. 2. The clause “ properties 
fronting ” on the line of a street includes 
properties adjoining or contiguous to the lui.- 
of the streel on any side, although the build 
ings thereon front on a street intersecting the 
other, and the properties are only bounded ou 
the side line by the street first mentioned. 
Judgment in Q. It. 10 S. C. 26S affirmed. 
Watson v. Maze. Q. R. 17 8. C. Oil).

Interpretation—Dual Language Jhffir 
ent Versions.|—Where the text of one version 
of a statute appears to he in conformity with 
the intention of the legislature, such version 
may be followed in the interpretation of tlu
st a lute, notwithstanding that an ambiguity 
exists in the text of the other version. To vu 
of Coaticook v. People's Telephone Co.. Q. R. 
11# 8. C. 535.

Interpretation -Reference to Prior Star 
ute—Amendments — Incorporation Declara
tory Act—Expropriation of Land—Charter of 
Montreal.] — Where a statute declares that 
proceedings for expropriation shall lie taken 
in conformity to a previous statute, it is the 
latter, with all its subsequent modifications, 
and notably that allowing an appeal from an 
award fixing the compensation to be paid for 
the lands expropriated, which regulates the 
proceedings for expropriation, and thaï in 
spite of the fact that the legislature lias only 
indicated that statute, without mentioning the 
amendments which have been made to it. -• 
A statute in its nature declaratory, adopted 
at the session following the passing of the 
statute in question, adding to the mention 
of the previous statute that of the statute 
which Imd amended it so as to allow an 
appeal from an award, applies to expropria
tions commenced during the time allow-d (or 
such purpos-. City of Montreal v. Poulin, (J. 
R. 25 8. C. :«H, 6 Q. 1». R. 457.

Jurisdiction of Court -County Court 
Judgment- Judicial Sale of Land. | Rule 
807 (a), added to the King’s Bench Act by 
60 V. e. 4, is retrospective, and was intended 
to apply not only to orders which had been 
previously made and which had not been at
tacked, hut also to the proceedings which had 
liven taken under them, so ns to validate ju i 
dal sales of land that had fieen made under 
orders to realize County Court judgments 
without the bringing of n separate action, 
which it had been held in I'roetor v. Barker. 
11 Man. L. R. 485, 18 Ore. N. 128, there was 
no jurisdiction before 60 V. c. 4 to make. 
Hits v. Schmidt, 21 Occ. N. 3JX), 13 Man L 
II. 41».

Parliamentary Elections £'?n,f0‘
verted Election — Petition — Trial— 
Amendment — Retroaction — Public Act |- 
The Quebec statute respecting controverted
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elections, 1 Edw. VII. c. 7, enacting that 
• the trial of every election petition now 
pending, or which shall be pending in the 
future, must be commenced within the three 
mouths which follow the publication, pursu
ant to art. 213 of the Quebec Elections Act, 
18D5, in the Quebec Official Gazette, ot the 
notice of the election of the member, given 
by the Clerk of the Crown in Chancery, and 
iu default the petition shall be absolutely 
extinguished, perempted, void ojid of no 

effect," extinguishes and nullifies an election 
petition pending at the time of its coming 
into force, where the trial has not been com
menced within the three months; and this 
although the petitioner has proceeded with 
all the diligence required by the previous stat
ute. 2. If a nurty may derogate from and 
renounce certain statutes having the charac
ter of public order, which confer private 
rights upon him, he may not, by his mere act 
and will, hinder and arrest the effect of a 
statute of public order. 3. The statute re
specting controverted elections, being a law 
po'itic, bus a retroactive effect. Sweencu v. 
I (well, Q. It. ID 8. C. 558.

Quebec Pharmacy Act — Itetrospective 
Legislation—Suit for Joint Penalties—Second 
Offences—Unlicensed Sale of Drugs. |—The 
amendment, of the Quebec Pharmacy Act by 
•52 V. c. 85, s. 2 (Q.), adding art. 4030 
ib). It. 8. Q., has no retroactive effect uimmi 
proceedings instituted for penalties under 
ihe Act before the amendment came into force. 
Penalties for several offences under the Act 
may be joined in one action, and, when the 
aggregate amount is sufficiently large, the 
action may be brought in the Superior Court 
as a Court of competent jurisdiction under 
i he statute. Such action may properly be 
taken in the name of the Pharmaceutical 
Association of the province of Quebec, it
- improper in such an action to describe
subsequently charged offences as second of
fences under the statute, ns j> second offence 
cannot arise until there has been a condem
nation for a penalty upon a first offence 
charged. The sale in the Province of Que- 
bec by an unlicensed person of drugs by 
retail, whether or not such drugs be poison
ous, or partly composed of itoison, or abso
lutely free from poison, is a violation of 
the prohibition contained in art, 4035. It. 
8. Q., and whether or not tbu articles sold 
be enumerated iu the Quebec Pharmacy Act 
us poisons or as containing an enumerated 
poison. Judgment in Q. it. 2 Q. B. 243 re
versed ; Taschereau and G Wynne. JJ„ dis
senting. Pharmaceutical Association of Que- 
l>eo r. Liver nais, 21 Occ. N. 8, 31 S. C. R.

Retroactivity - Ultra Vires Act — Vali
dating Act of Dominion Parliament—Con
struction — Execution — Exemption—Home
stead.]—The Exemption Ordinance, c. 45, 
It. O. 1888. s. 1, s.-s. D, exempted from 
seizure under execution the homestead, to 
the extent of 100 acres, of the execution debt
or. This sub-section having been declared 
ultra vires of the legislative Assembly in 
In re Clnxton, 1 Terr. L. R. 282, the Pom in 

•n Parliament, by 57 & 58 V. c. 29, d.
• lured that the territorial legislation on this 
’■‘abject “shall hereafter lie deemed to be 

l,i«l. and shall have force and effect .i< law 
Held, that an exeeution filed against the 

homestead of the defendant prior to the pass

ing of the validating statute constituted— 
but that an execution against the lands of 
the defendant tiled subsequently to the pass
ing of the said Act, did not constitute—a 
charge upon the homestead. Rules for con
struction of statutes considered. Massey v. 
McClelland, Maker v. McClelland, 2 Terr.
L. R. 17D.

Right of Appeal. | — A new statute 
giving u right of appeal which the previous 
statute denied is not applicab.e to an action 
begun under the operation of the old statute, 
even when such action is adjudicated upon 
after the coining into force of the new statute, 
which cannot be invoked in a cause begun 
while the previous statute was iu force un
less it merely changes the form of un al
ready existing appeal. Keneault v. dagnon, 
Q. R. 18 8. C. 127.

See Assessment and Taxes — Chubch 
—Company — Constitutional Law— 
Contract — Copyriout — Council of 
Conciliation — Crown — Discovery 
—Execution — Insurance — Munici
pal Corporations — Parliamentary 
Elections — Railway — Revenue — 
Schools — Street Railway—Way.

STATUTORY DECLARATIONS.

See Executors and Administrators.

STAY OF PROCEEDINGS.

Action in Foreign Court — lleasons 
j for Bringing — Judicature Art s. 57 (10).]
: —Where there are substantial reasons for 

the double litigation, the Court will not 
1 stay proceedings in an action in Ontario until 

after the determination of another action for 
I the same cause pending in a foreign Court.

The power to stay proceedings under s. 57, 
i cl. 10, of the Judicature Act, R. S. O. 180'<
; <•. 51, is a discretionary one, and the English 
1 cases are authorities as to the exercise of 

the discretion, although there is no similar 
i statutory provision in England. Where the 

defendant, resident in Ontario, was sued there 
upon a promissory note, the Court refused 
to stay the action until after the determina
tion of an attaching proceeding in a foreign 
Court, the effect of which, if successful, 
would be to make available towards payment 
of the note certain stock in a company domi
ciled in a foreign country. First Notches 
Hank v. Colt man, 21 Occ. N. 437, 2 O. L. 
R. 109.

Agreement to Refer — Application to 
stay Action — Time.]—An application un- 

| lier s. 11 of the Common Law Procedure Act, 
1854, to stay proceedings in an action for 
the purpose of compelling the plaintiff to 
carry out an agreement to submit the matters 
in dispute to arbitration, must, under the 
practice now in force in Manitoba, be made 
before the filing of the statement of defence. 
A or them Elevator Co. y. McLennan, 22 Occ. 
N. 302. 11 Man. L. R. 147.
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Claims in Contestation — /‘a y nient by 
Defendant.]- A motion by the defendant to

contestation, in order that he may pay them, 
will be dismissed with costs ; art. 111)8, It. 
8. Q., indicates how, in such circumstances, 
the defendant should dispose of the sums 
which he owes. Alontambuult v. Brien, 4 
Q. P. K. 328.

County Court Action — Injunction 
ininti - Declaratory Judgment Juei» 
diction—Practice.J—Where no consequential 
relief is claimed, the (Court's jurisdiction to 
make a declaratory order will be exercised 
with great caution. A declaration that the 
defendant is not entitled to proceed on a 
judgment recovered by him in another action 
against the plaintiff, will not be granted if, 
on a proper case being made out. the pro
ceedings could have been stayed in the ori
ginal action, except in special circumstances. 
A County Court Judge has jurisdiction to 
stay proceedings on a judgment in his Court, 
on a proper cn- * for a stay being made out, 
such, for instance, as that the judgment 
has in effect been satisfied. In such a case 
an action in the Supreme Court to restrain 
the defendant from proceeding with his action 
in the Courty Court will be dismissed. Wil
liam* v. Jackson, 11 It. C. It. 133.

Former Action Pending—Identity — 
Consent judgment. Campbell v. Baker, 2 
O. W. It. 604.

Injury to Person — Negligence — Acci
dent — Evidence — Misdirection —- Dam
ages — New trial. Witty v. London Street 
II. W. Co., 1 O. W. It. 228, 2 O. W. It. 678.

Injury to Person — Negligence — Colli
sion — Contributory negligence — Proxi
mate cause. U'llearn v. Town of Port 
Arthur, 4 O. I* K. 20», 1 O. W. It. 373.

Injury to Person — Negligence—Duty 
—Jury — Damages — Reduction of. Ford 
v. Metropolitan R. W. Co., 4 O. L. It. 21». 1
O. W. It. 318.

Jurisdiction of Local Master.
McAllister v. McEachren, 3 O. W. It. 60».
641.

Litispendence — Identity of Demand*.\ 
—To afford reason for an exception on tin- 
ground of litispendence, there must be iden
tity of demands in the terms of art. 1241. 
C. C. Canada Industrial Co. v. Roddick, 3 
Q. P. It. 468.

Municipality — Agreement with — Spe
cific performance — Bond—Injunction 
Reference as to Damages — Transportation 
of freight — Resolution of Council — Stat
utes. City of Ottawa v. Ottawa Elcctrio 
R. W. Co.. 1 O. W. It. 830, 2 O. W. R. 71».

Principal Demand — Recours en Oar- 
antic.]—A defendant who is sued for a debt 
as the principal debtor cannot, by dilatory 
exception, stay the principal demand by alleg
ing that he is entitled to recours en garantie 
against a third person who has engaged to

pay such debt for him to the plaintiff. Hoiker 
v. David, y. R. 18 8. C. 166.

Release of Plaintiff’s Claim — I'm
meut to plaintiff — Pleading — Fraud lie 
lay in applying. Doyle v. Diamond l lint 
(/lass Co., 3 O. W. It. 320, 866, 021

Seven 1 Actions by Different Plain
tiffs against Same Defendant - Con
solidation.] — Twenty-nine actions having 
been brought by different persons against 
the defendant company for damages «mus. d by 
the death of relatives in an explosion in the 
company's coal mine, and twenty-nine sum 
mouses for better particulars of the plain 
tiffs' claims having been dismissed, the 
fendants appealed :—Held, that the Court, 
by virtue of its inherent jurisdiction to pi 
vent the abuse of its process, could and would, 
on the application of the defendants, stay 
proceedings in twenty-eight of the actions 
(upon defendants consenting to be bound in 
all the appeals by the result of one) until 
after the decision of the appeal in the re
maining action—profier provisions being made 
in case that appeal did not properly dispose 
of the questions in all. The proper practice 
would have been to have applied to have 
the actions consolidated. Bodi v. Cmv* 
Nut Puu Coat < . 0 it 0, it. 882.

Vexatious Action Security for <’o*t*. | 
a special assignment for the benefit ot 

creditors had been made by the plaintiff and 
his then partner to the defendant, who real
ised the assets and wound up the estate. 
The defendant's accounts were, after notai* 
to the plaintiff, passed by a Surrogate Judge. 
The plaintiff then brought this action asking 
for an account and complaining of certain 
items of expenditure and compensation : 
Held, on the evidence, that there were grave 
doubts as to the bona tides of the action; 
that an order to stay proceedings would be 
justified ; but that in the exercise of discre
tion the action might lie preceeded with upon 
security for costs being given. Smith v. 
Clarkson, 24 Occ. N. 235, 317, 7 O. L K. 
4ttU. 8 O. L. It. 131, 3 O. W. It. 603 4 <• . \N 
It. 55.

See Appeal — Arbest — Courts — Exac
tion — Infant — Juiximent — New 
Trial — Parties -- Schools.

STENOGRAPHERS.

Sec Courts.

STIFLING PROSECUTION

See Mortgage.

STIPENDIARY MAGISTRATE

See Canada Temperance Act—Criminal 
Law.



1549 • STREET RAILWAYS.

STOCK SPECULATIONS.

Bec Broker — Bills or Exchange and 
I'hom issoky Notes.

STOLEN PROPERTY.

Bank Notes Rights of tinder—l’roof of 
owuevsmp — Inference from facts—Action 
against tinder—Costs. Union Bank cf Can
ada v. bherukn, 3 O. W. R. 714,

STOP ORDER.

Bee Payment Out or C’oubt.

STORAGE

Bee Bailment.

STREAM

Bee Water and Watercourses.

STREET.

STREET RAILWAYS.

Board of Railway Commissioners
Jurisdiction—Railway Act, 1903, as. 23, 18\ 
—Use of Highway—Consent of Municipality 
—By law. 1—In the case of a street railway, 
or of any railway to be operated as such upon 
the highways of any city or incorporated 
town, the consent of the municipal authority 
required by s. 184 of the Railway Act, 1903, 
must be by a valid by-law, approved arid sanc
tioned in the manner provided by the pro
vincial municipal law, and, in the absence of 
evidence of such consent having been so ob
tained, the Board of Railway Commissioners 
for Canada have no jurisdiction to enforce 
an order in respect in the construction and 
operation of any such railway. Montreal 
Street It. W. Co. V. Montreal Terminal ft. 
W. Co., 25 Dec. N. 121, 3(5 8. C. It. 36».

By-law — /«(re Vire* — “ Workmen's 
Tieke.ts " — .4 m end ment—“ Behool Children’s 
Tickets”—Action to h'nforee t’ontract—Par
ties—Attorney !!encrai—Spécifie Performance 
—Injunction—Declaration of Right.]—Held, 
upon the proper construction of the defend
ants’ Act of incorporation, 3(5 V. c. 100 (O.), 
the amending Act, 5(5 V’. e. 90, and the con
tract and by-law contained in the schedule to 
the latter Act, that the defendants were bound 
to sell the tickets called “ workmen's tick
ets” upon their cars to the public and to 
receive them in payment of fares at the 
hours mentioned in the by-law, not from

1550

workingmen only, but from the public gen 
«rally ; and that the provision of the by-law 

| in that behalf was not ultra vires of the plaiu- 
; tiffs. 2. The aforementioned contract .was 
| modified, in accordance with a subsequent 

by-law of the plaintiffs, by requiring the de
fendants, in addition to the other limited 

| tickets, to " give to any child between 5 and 
14 years of age, when going to school, a ticket 
to go and return on the date of issm-, for five 

! cents:”—Held, that there was nothing in this 
I amendment to prevent children, when going 
| to school, from paying their fares by using 
' workmen's tickets, within the prescribed 

hours. 3. That the plaintiffs could maintain 
an action for a mandamus or mandatory 

! injunction to compel the defendants to con
tinue to sell workmen's tickets, without add
ing the Attorney-General as a party represent
ing the public. 4. The defendants, having 
refused to sell certain claWs of tickets upon 
their cars, or to accept them from persons 

I from whom they were bound to accept them 
in payment of fares, were restrained from 
running cars upon which these tickets were 

| not kept for sale, and this restraint was 
j coupled with a declaration that they were 

bound to sell them on their cars to all per
sons desiring to buy them, and to receive 

I tie in from all persons in payment of fares 
during the hours mentioned in the by-law. 
City of Kingston v. Kingston, etc., Electric 
R. W. Co., 28 O. R. : 19», 25 A. R. 462, dis- 

! tiuguished. City of Hamilton v. Hamilton 
I Street It. U . Co., 25 (lev. N. 15, 8 O. L. R. 

(542. 4 O. W. R. 311, 411. 10 O. L. It. 504, 0 
O. W. It. 207.

Construction of Contract—Operation of
j Railway—Right of Municipality to Direct 

Service—New Lines extension of Municipal 
Boundaries—City Engineer—Specific Perform 

; ance—Special Case. | Under the agreement 
between the corporation of the city of 
Toronto and the Toronto Railway Company, 
which is set out in 53 V. c. 99 (O.), the 

j right to determine what new lines shall lie 
established and laid down, i' vested in the 

' city, and applies as well to the streets within 
: the city, as it existed at the time of the 
1 making of the agreement, as to the streets in 

the territory from time to time brought with- 
| in it, and for the company's failure to estab- 
! lish and lay down such new lines, the city is 

not limited merely to the right provided for 
in the agreement of granting such privilege 
to others. The right, under such agreement.

I to settle the tins tables, and to fix the routes 
of the cars, to determine when open cars 
should he taken off in the autumn or resumed 
in the spring, and as to wln-n and how cars 
should lie heated, is for the city engineer, sub
ject to the approval of the city council ; but 
the city have no power to compel the company 
to continue to run, after mid-night, any car 
which, having started before midnight, cannot 
in due course finish its route by that time.

; On a special case stated in an action only 
such questions will be answered ns must 
necessarily arise in the action. The Court, 

j therefore, in view of 63 V. c. 102, ss. 1 and 5 
! ((>.). being made applicable to the city, de

clined to answer a question raised in a special 
! case ns to the right of the city to have speci- 
j finally performed those provisions of the ngree- 
j ment found in its favour ; and an expression 

of opinion previously given against granting 
such specific performance, following Kingston 
v. Kingston Electric R. W. Co., 25 A. It. 
462, was withdrawn. City of Toronto v.



1561 STREET RAILWAYS. 1552
Toronto R. IV. Vo., 2C <kx\ X. 72. » O. L. K. 
338, 4 U. W. R. 3,'tU, 44 6 0. W. H. «177, lu
O. li. K. 657.

Contract with Corporation - Von- 
atruction of Contract—Snow and Ice.J—The 
city council of Montreal being I found as «In
road authority lo remove the ice and snow on 
the street from curb to curb, including the 
snow thrown or falling thereon from the 
roofs of houses and removed thereto from the 
sidewalks : — Held, that the respondent street 
railway company, having contracted with tin- 
city to keep their track free from snow and 
ice, did not, having regard to the surrounding 
circumstances, and in the absence of words 
expressly forbidding it, commit a nuisance 
by sweeping their snow into the street. Og- 
aton v. Aberdeen District Tramways Co.,
11807) A. (’. Ill, «ÿstinguisln-d:- Held, also, 
tliât the city having granted to the company 
all rights and privileges necessary for the 
proper and efficient use of electric power to 
o|ierate cars in the streets in the manner suc
cessfully in use elsewhere, the latter could not 
Ife prevented from using the electric sweepers. 
Judgment in Q. It. 11 K. It. 458 affirmed. 
Vity of Montreal \. Montreal Street l{. II . 
Vo., | 11103 J A. V. 482.

Contract with Municipality -Specific
Pcrformanct -Damage»—/ miioaaibili t y—Itail- 
u ay Committee of Privy Cornu il—Hand- Sub
stituted Agreement.]—Specific (H-rformnnce of 
an agreement by a street railway company 
with a municipal cor|Miration to construct, 
<H|uip, and operate a line of rails along cer
tain streets in the municipality, cannot be 
enforced, nor can damages lie awarded for 
non-performance of the contract, if the con
struction of the street railway has been ren
dered impossible, tbroifgh the action of the 
Railway Committee of the Privy Council in 
refusing to sanction a crossing, or by reason 
of the occupation of the street hv another 
railway company, whether with or without 
lawful authority, the duty of the municipality 
in the case of unlawful occupation being to 
restore the street to a condition to permit of 
the construction. When the obligor in a I Kind 
agrees, if required by the obligee. t„ perforin 
certain work, and subsequently. by agreement 
lietween the successors in lav of the obligor 
and the obligee, an absolute obligation to do 
the work is substituted, the effect of the later 
agreement is. to discharge the obligation 
created by the Isind. City of Otto ira v. 
Ottawa Electric Street R. IV, Co.. 21 Occ 
N. 28», 1 (). L. R. 377, 1 O. W. It. 83U, 2 0. 
W. It. 71».

Establishment of New Lines - - Terri
tory added to municipality By-law—Notice 
— Electric Railways Act -Application of — 
Proclamation—Statutes—Specific iwiformance 
—Special order—Mandamus City engineer

Judicial powers- Notice—Option to grant 
IKiwcrs to other is-rsons - Places for (stopping 
cars "Service”—Determination — Recom
mendation—Approve I by council—Resolution 
instead of by-law t'ity of Toronto v. Toronto 
It. IV. Co.. (1 O. \\ It. 871, 11 O. !.. R. 103.

Extension of Lines Unnicipal Uyla tea
Changea in Linea l nliditg — Mandatory

Order—Injunetion- Eatoppcl — Reaolution.]
Tin- city of Ijomlon council passed <-ertaiii 

resolutions authorising the extension of the 
lines and changing I lie routes of the plain

tiffs' railways. The plaintiffs relied upon a 
by-law being passed Inter to affirm the rt-so 
lut ion and went on with certain work and in 
eurred expense. The by-law No. 2083 was 
afterwards passed, read a first, second and 
third time at one meeting of tin- i-ouneil, 
signed by the vlerk, sealed with the municipal' 
seal, lint the mayor refused to sign ii. An 
action was brought to compel tin- mayor tv 
sign the by-law and to compel the defendants 
to accept the agreement : — Held, that tin- 
company took tie risk <>! til. l.\ 
carried, and that they were not misled ; and 
it was incomplete and invalid without tla- 
mayor's signature:—Held, also, that two by 
laws as to the routes and speed of the plain
tiffs’ ars were, under the circumstances 
valid as being within the defendants' power 
and authority under 5» V. c. 105 (<).), which 
validated a by-law of the defendants and an 
agreement between plaintiffs and defendant* 
under which tin- plaintiffs built and oj i 
their railway. Ry the original by-law, mi 
der which the road was authorized to be built 
and operated, as set out in the judgment <>f 
McMahon, J., 2 O. W. It. 44, the defendants 
were bound to establish new lines, as might 
be directed by by-laws of defendants, in tla- 
proportion of one mile of track to every 2.0U0 
inhabitants of tho city then existing or there
after extended, the imputation to be ascer
tained as mentioned in the by-law, and that in 
tlie event of any local municipality being 
annexed, the railways of the company within 
the annexed municipality, and the company, 
in relation thereto, should have all the rights 
aud be subject to the terms of the by-law. 
A local municipality, London West, was an 
nexed to tin- defendants' municipality in 
1808, ami at the time of annexation had :t 
street railway trackage of 5,000 feet. Tin- 
population of the city in 1001 was 39,183, 
being an increase of 4.183. and tin- propor 
tion of additional trackage to population was 
11,043 feet. By a subsequent by-law defen
dants were diri-cted to construct 7,380 feet "l 
additional track: — Held, Maclennan. J..\. 
dissenting, that under the original by-law 
when the population was raised by the 
absorption of the municipality of West Ism- 
don, the track mileage in that municipality 
could not Ik* treated for the purposes of by 
law 010 as extension quoad the increased 
IKipulation. It was the increase of tin- popu
lation of the city, no matter how its borders 
were extended, which gave the council the 
right under the prescribed conditions to re
quire the extension of the existing track 
mileage, whatever that might 1m-. London 
Street R. IV. Co. v. City of London. 3 O. W 
It. 128, 0 O. L. It. 430.

Grading Street — Liability for Loa* of 
Support. | — A street railway company m 

: grading a street in Vancouver, in nc-cordam-e 
with an agreement entered into with the cor
poration, pursuant to tin- Vancouver Incor 

' (Miration Act and amendment of 1805, are not 
liable for damages for i'-<.■> of support 
i<> lands adjoining the street. MacdoneU v. 
Itritiali Columbia Electric R. IV. Co., 0 it. 
('. It. 542.

Injury to Child Crossing Track
Negligence Failure of motorman to look 
t'ontributory negligence. Mitchell v. Toronto 
R. IV. Co.. 5 O. W. It. 128.

Injury to Passenger — Contributory 
Xrglfgcnci Ohu*.] — The plaintiff alighted
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from a car oi the defendants in which he 
was u passenger, and atlempted to cross the 
street, when he was, while the ear from 
which he had alighted was standing still, 
struck by another cur going in the opposite 
direction, and injured. A rule of the defen
dants required that a motormun when pass
ing another car should slacken speed and ring 
his gong continuously until cur passed : — 
Held, upon the evidence, that the gong was 
not rung when the east-bound car was ap
proaching and passing the standing car ; that 
ihe car was running past the standing car at a 
rate of speed which was, under the circum
stances, excessive and dangerous to the passen
gers alighting from the other car; and negli
gence was thus established. The onus of 
proving contributory negligence on the part 
of the plaintiff rested on the defendants in 
the first instance, and, in the absence of evi
dence tending to that conclusion, the plaintiff 
was not bound to prove the negative in order 
io entitled him to a verdict: Wnkelin v. Lon 
don and South-Western It. W. Co., 12 App. 
«'us. 41. To prove contributory negligence it 
is necessary for the defendant to shew "that 
the plaintiff could, by the exercise o£ such care 
and skill as he was bound to exercise, have 
avoided the consequence of the defendant's 
negligence: Dublin and Wicklow it. W. Co. v. 
Slattery, 3 App. Cas. 1207. Upon the whole 
circumstances as detailed in the evidence, 
there was no proof of contributory negligence 
on the part of the plaintiff to disentitle him 
to recover. There was not a want of due 
care on the plaintiff's part as a proximate 
cause of the injury, which could alone consti
tute negligence sufficient to deprive him of 
his remedy against the defendants for their 
negligence. Bell v. Winnipeg Electric Street 
It. W. Co., 24 Occ. N. 155.

Injury to Passenger - Damages — lle- 
lcase of claim—Validity of—Mental incapacity 
of plaintiff—Knowledge of defendants — Ab
sence of fraud—Failure to notify plaintiff’s 
solicitor—Costs. Brgg v. Toronto It. IV. Co.. 
3 O. W. It. 517.

Injury to Passenger Dangerous Con- 
'htien of Steps of Cor—Climatic Conditions— 
\ecessity for Cure.]—The-steps of an electric 
ear, owned and operated by the defendants, 
were in a slippery condition in consequence 
"f exposure, while in use, to snow followed 
by rain, sleet, and cold. The evidence shewed 
that the car had been thoroughly cleaned 
in the morning, before being sent out. and 
ihat it would not have been practicable to 
operate it in such weather as that which 
prevailed at the time and to send it back 
constantly to the barn to have the snow ami 
ice removed :—'Held, that passengers hoard
ing and leaving the car at such a time were 
hound to exercise more than ordinary caution, 
and that it would not lx- reasonable to hold 
the defendants accountable for injuries sus
tained by the plaintiff, a passenger on one of 
their cars, who, in getting off the car, slipped 
and fell. McCormack v. Sydney and Claw 
It ay R. W. Co., 37 N. 8. Reps. 254.

Injury to Passenger Findings of jury
Proximate cause- Nonsuit New trial. 

Collins v. London Street It. IV. Co., 3 O. W. 
R. 212, 663.

Injury to Passenger -Negligence—Con
tributory Negligence — Passenger Alighting

Iront Cm run over by Another.]—The plain
tiff, a passenger on a crowded car of the dé
tendants going westwards, being near the 
front uf the car when it stopped at the street 
where he wished to alight, made his way past 

I a number uf persons in the passage and in 
the front vestibule to the steps at that end, 

i on which another man was standing, and 
stepiied off the cur in the direction of the 
parallel track <>r the railway. Almost in
stantaneously upon alighting, he was struck 
by another car of the defendants (of whose 
approach he was not aware) proceeding east
wards on the other track, knocked down, and 
very seriously injured. The distance between 
the sides of two cars, when passing one an
other on the two tracks, was 44 inches, and 
the height uf the lowest step of the car from 
the ground was 15% inches. It was the cus
tom of the company to permit passengers to 
alight at the front entrance, ami they had no 
rule against it. It was, however, a rule of 
the company that motormen, when approach
ing another cur, should slacken speed and 
ring the goug rout biliously until the car had 
been passed, which, however, was not done in 
this case:—Held, that the motorman on the 
mr by which the plaintiff was struck was 
guilty of negligence, rendering the defendants 
liable in damages for the injury done to 
plaintiff, and that the plaintiff had not been 
guilty of contributory negligence. There is 
no binding authority for the proposition that 
from the moment a passenger's foot touches 
the ground, a street railway company's 11a- 

i bility for injuries to him by their other 
cars censes. Bell v. Winnipeg Electric Street 
It. IV. Co., 15 Man. !.. It. 338, 1 W. L. R. 
405.

Injury to Passenger - New trial—Ques
tions for jury. Stitt v. Town of Port Arthur. 
3 O. W. R. 120.

Injury to Passenger — Scope of con
ductor's authority—Attempt to pull person 
on moving car. Dawdy v. Hamilton, Grimsby, 
mid II i a him ville Electro- R. W. Co., 1 O. W.
It. 864, 781.

Injury to Pedestrian Negligence—Ex
cessive Speed—Means of Escape—Burden of 
Proof.I—The plaintiff, proceeding along the 
track of the defendants, on a public street in 
the city of Sydney, was overtaken, struck, 
and severely injured by an electric car, driven 
at an excessive and dangerous rate of speed. 
At the time of the accident the plaintiff was 
prevented from escaping by a car of another 
line, which was obstructing the crossing in 
front of him, and by banks of snow, which 
had been thrown up by the defendants* plough 
at the side of the track upon which he was 
standing:—Held, that the burden of shewing 
that the plaintiff had means of escape, was 
upon the defendants; and that the plaintiff 
having the right to be where he was, and the 
whole event, from the moment lie discovered 
liis danger to the time he was struck, having 
happened in the course of a few seconds, lie 
was not to he held to the obligation of select
ing the best possible means of escape. 
Ricketts v. Sydney and Glace Bay R. IV. Co., 

| 37 N. S. Reps. 270.

Injury to Person -Collision with vehicle
Contributory negligence—Proximate cause
Jury. Cohen v. Hamilton Street R. W. Co., 

I 11 XV. It. 10.
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Injury to Person Negligence — Car 

running backwards. Hal four v. Toronto R.
W. Vo., 2 O. W. K. 671, DO.U It. 736.

Injury to Person - Nou-repnir of high
way—Actionable breach of duty—Statute— 
Agreement with municipalities. Stuart v. 
Metropolitan H. 11. Vo.. 0 O. VV. It. 255.

Injnry to Person Bicycling on High
way-Crossing behind car— Approach of car 
from opposite direction — Failure to sound 
gong--Negligence—Contributory negligence — 
Nonsuit—New trial. Preston v. Toronto It. 
W. Vo., 6 O. W. It. 780, 11 O. L. K. 50.

Injnry to Person Crossing Track —-
Collision Negligence — Excessive sjiced— 
Warning General verdict — Conflicting evi
dence—Excessive damages—New trial. Fur
long v. Hamilton Street It. W. Co., 2 O. W. 
R. 1007

Injnry to Person Crossing Track -
Collision Rati <./ Speed NegUgana Con
tributory Négligence—Proximate Cause—Ap
peal—Nod Point. \—The plaintiff's waggon 
was struck and plaintiff injured by un electric 
tram car <.f the defendants, while attempting 
to cross the defendants' track, at a place 
known as Grand Iuike Crossing, near which 
there was a down grade for a distance of 
about 3,000 feet, and then an up gradé for 
1,000 feet, terminating at a siding near which 
the crossing was situated. On the down grade 
it was usual to run cars at a speed of from 
20 to 25 miles an hour, but when half way 
down the power was shut off and the speed 
on reaching the siding was 10 miles an hour. 
When the plaintiff's team was first seen it 
was at a distance <»f from ij.â tu In h , i (ran 
the crossing, and the car was distant from 50 
to 75 feet. The motorinun promptly applied 
the brakes and reversed the current, but was 
unable to avert the collision. The whistle 
had been blown when 300 cards distant from 
the crossing, and the car was provided with 
suitable appliance* for stopping it within a 
reasonable time. The rate of speed at which 
the car was proceeding was reasonable con
sidering the time and place. The plaintiff 
heard a whistle blown, which he sup|>osod to 
be that of u Sydney and Luuisburg train, but 
did not see the car until his horse’s head was 
distant about 20 feet from the crossing. There 
was also evidence to shew that he failed to 
exercise proper care in approaching the cross
ing, as the reins were lying loose, and one 
witness called for the plaintiff testified that, 
at the time, the horse was being whipped and 
was galloping : — Held, that the proximate 
cause of the accident was negligence on the 
part of the plaintiff. A point not raised by 
the statement of claim, or at the trial, where 
evidence might have been given to displace 
the contention, should not be raised on appeal. 
Livingstone v. Sydney and Glace Hay R. W. 
Co., 37 N. 8. Reps. 330.

Injnry to Person Crossing Track —
Contributory negligence — Failure to look 
twice—Nonsuit. Gosnell y. Toronto II. W. 
Co., 4 O. W. R. 213.

Injnry to Person Crossing Track —
Contributory negligence—Nonsuit. Gallinger 
▼. Toronto R. W. Co., 4 O. W. R. 522.

Injury to Person Crossing Track
Negligence — Con tribu tory Negligence — Non

suit.] — The plaintiff, in returning home at 
two o'clock in the morning, alighted from 
west-bound car of the defendants on the north 
track of a street in a city, and proceeded to 
cross the north and south tracks on the street, 
in front of an approaching east-bound car on 
the south track, then about one hundred feet 
away. He was struck by the car and in 
jured. There was evidence that it was going 
at the rate of 8 to 10 miles an hour ; that 
there was a bright electric light near by; that 
the plaintiff, if careful, could have seen the 
approaching car; but that the motorinun did 
not apply the brakes or sound the gong In- 
fore the plaintiff was struck :—Held, that a 
nonsuit was properly directed iu an action 
brought against the defendants for negligence, 
Gallinger v. 'Toronto R. IV. Co., 25 Occ. \ 
10, 8 Ü. L. R. 008, 4 O. W. It. 522.

Injnry to Person Crossing Track
Negligence — Findings of jury — New trial. 
Taylor v. Ottawa Electric Co., 5 O. W U 
664.

Injury to Person Crossing Track
Negligence — Evidence for jury — Neglect to 
give warning. Daldry v. Toronto It. M 
'• <> " i; 'I-'

Injury to Person Walking on Track
—Negligence—Cause of injury—Contributory 
negligence—Findings of jury—Neglect to give 
warning—Neglect to look for car. Small v. 
Toronto R. W. Co., <1 O. W. It. 07.

Injury to Vehicle by Collision
Negligence—Use of Tracks—Nuisanx Piling 
Snow at Sides of Tracks—Contributory Negli
gence.]—A car of the defendants, driven it 
an excessive rate of speed, ran into the plain
tiffs’ waggon, which was proceeding along the 
track, from which the defendants had removed 
the snow accumulated there during n heavy 
snow storm, and doiiosited it on the highway 
in §nch a way as to make it Impassable i""
waggons, which, to the knowledge of the de
fendants, were forced, in consequence, to make 
use of the defendants’ tracks. The driver of 
the waggon made repeated efforts to attract 
the attention of the motorman, but failed 
though there was sufficient light and an un
obstructed view for 400 yards :—Held, in an 
action for damages for negligence, that the 
plaintiff was entitled to recover ; that the 
blocking of the highway by the defendants 
constituted in fact as well as in law a nuis
ance, and, the common law having been in
fringed, there was no burden cast upon the 
plaintiff to shew a requirement by the local 
authorities to level the snow to a certain 
depth over a certain area, and that such re
quirement had not been complied with ; that 
if contributory negligence was relied on, the 
case was one in which the defendants must 
not only prove such negligence, but also that 
it was of such a character that they could not 
by the exerciae of ordinary care ami diligence 
have averted the mischief which happened : 
and that the restrictions in the company's 
charter in relation to the levelling of snow 
placed upon the highway, amounted to a con
dition. Bell v. Cape Breton Electric Co.. 37 
N. 8. Reps. 208.

Laylne- Double Track on Street — 1'
jury to abutting land—Injunction—Permi 
sion of municipality—Resolution—By law 
Altering grade — Compensation- Obstruction



STREET RAILWAYS 15581557
— Nuisance — Special injury. Johnston 
London Street R. W. Co., 2 O. W. U. 1U08.

Mortgage —Future Property—Fixtures — 
Foiling Stock—Execution—Company.] —An 
electric street railway company, incorporated 
under lbe Ontario Joint Slock Companies 
Letters Patent Act, It. S. O. 1887 <\ 157, and 
subject to the provisions of the Street Kail- 
way Act, It. S. O. 1887 c. 171, gave to trus
tees for holders of debentures of the company 
» mortgage upon the real estate of the com- 
imny, together with all buildings, machinery, 
appliances, works, and fixtures, etc., and also 
all rolling stock and all otuer machinery, 
appliances, works, and fixtures, etc., to be 
thereafter used in connection with the said 
works. The by-laws of the directors and 
shareholders (who were the same personst and 
only five in number) authorizing the giving 
of the mortgage, directed it to be given upon 
all the real estate, plant, franchises, and in
come of the company, and the debentures 
stated that they were secured by mortgage 
of the real estate, franchises, rolling stock, 
plant, etc., acquired or to be acquired :—Held, 
that s. 38 of It. 8. O. 1NM7 <■. 107 does not 
restrict the power of mortgaging to the exist
ing property of the company, and that a com
pany is invested with as large powers to 
mortgage its ordinary after-acquired property 
as belong to a natural person ; that the mort
gage in terms covered future property, and, 
even if not authorized in this respect upon a 
strict reading of the by-laws, had been 
acquiesced in and ratified, and was binding :— 
Held, also, that the rolling stock, poles, wires, 
etc., formed an essential part of the corpus 
of what must be regarded us an entire ma
chine, and were, therefore, fixtures and not 
seizable under execution to the prejudice of 
the mortgagees. Kirkpatrick v. Cornwall 
Electric Street It, W. Co., Ilank of Montreal 
v. Kirkpatrick, 21 Occ. N. 368, 2 O. L. It. 
113.

Municipal By-law — Conviction—Oper
ating Car without Proper Vestibules—Persons 
Operating Car.]—Conviction of a street rail
way company for that they did run and oper
ate a street car which was not provided with 
proper end sufficient vestibules to protect the 
motormen and persons in charge of such car 
from exposure to cold, snow, rain, and sleet, 
while engaged in operating such car, contrary 
to the by-law of the municipality passed on 
the 24th September, 18!>4. numbered 3280, and 
intituled “ A by-law to provide for the con
struction of vestibules for the shelter of 
motormen and others upon the cars of electric 
railway companies — Held, on motion to 
quash, that the conviction was valid upon its 
face, being in the terms of the by-law, and 
that the offence was sufficiently stated ; also 
that the by-law was warranted by the sta
tute. Semble, per Armour, C.J.O., that the 
conductor, unless he is acting instead of the 
motorman, is not a person engaged in oper
ating the car ; but that point would only 
arise upon the evidence, which the Court 
would not look at where the conviction was 
valid on its face and the magistrate had juris
diction. Regina v. Toronto It. W. Co., 21 
Occ. N. 120.

Municipal By-law—Highway—Removal 
of Snow—Indemnity.)—By the provisions of 
a municipal by-law, to which a street railway 
company were bound to conform, the com
pany were obliged to remove snow from their

v. trucks in such a manner as not to obstruct 
or render unsafe the free passage of sleighs 
or other vehicles along or across the street. 
After a heavy snow-fall tin company removed 
the snow from their tracks, the result being 
that there was a bank of several inches at 
each side of the tracks to the level of the 
snow-covered portions of the street ;—Held, 
that the company hud not discharged their 
obligation, and that they were liable to in
demnify the city against damages recovered 
against the city by a person who had, in 
consequence of the bank, been upset while 
driving along the street. Mitchell v. City of 
Hamilton, 21 Occ. N. 372, 2 O. L. It. 58.

Negligence — Collision — Contributory 
Keyligcnce.]—The plaintiff, who was driving 
a horse and waggon very slowly along a street 
on the left side of a car track, turned to tip- 
right to cross the track, and the waggon was 
struck by a car which was coming behind, at 
what was held to have been a reasonable rate 
of speed. The plaintiff said that one hundred 
feet from the point at which he had tried to 
cross he looked back and that no car was to 
be seen, and he did not look again before 
trying to cross:—Held, that it was his duty 
to have looked, and that his not having done 
so constituted contributory negligence on bis 
part, which disentitled him to recover dam
ages. Danger v. London Street U. W. Co., 
30 O. It. 41)3, applied. O'llearn v. Town «/ 
Port Arthur, 22 Occ. N. 255, 4 O. L. It. 2U0.

I 1 O. W. It. 373.

Negligence —Hanger to Public — .4void- 
anec of - Notice of Action.] — An electric 
tramway company ought to avoid everything 
which, without being absolutely necessary for 
its service, constitutes a danger to the public, 
and if the company does not do so it is guilty 
of actionable negligence. 2. The fact that a 
cause of danger can be suppressed only by 
means of an increase of labour or expense, is 
not an excuse for allowing it to subsist. 3. 
A provision of the charter of the Montreal 
Street Railway Company which obliges those 
who ■ ish to su,- it for damages to give a 
thi lays’ notice, does not make of such 
notice a «•ondition of the right of action 
against the company ; it is but one of those 
prejudicial obligations the non-observance of 
which must be invoked by a dilatory excep
tion. Matticc v. Montreal Street R. W. Co.. 
Q. It. 20 8. C. 222.

Negligence -Evidence — .1//«direction - 
Foreign Commission—New Trial.]—The Su
preme Court of New Brunswick, in banc, 
granted a new7 trial for misdirection, but this 
decision was reversed by the Supreme Court 
of Canada. Hesse v. St. John R. W. Co.. 
35 N. B. Reps. 1, 20 Occ. N. 113, 30 S. <\ 
It. 218.

Negligence — Injury to Passenger — Car 
Running Hackwards — Jury — Answers to 
Questions.]—The plaintiff was injured by a 
waggon in which he was being driven being 
struck by an electric car of the defendants 
which was runing backward in a southerly 
direction on the easterly track in a street, 
which track, according to the usual custom of 
the defendants, should have been used only by 
ears running in a northerly direction. The 
motorman was at the northerly end of the 
car, and no special precautions were being 
observed. The jury were asked, by the Judge
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presiding at the trial, to aay, in tin* >’eni 
of their returning a verdict lor the plaintiff, 
what negligence they pointed to. The jury 
found that the defendants were responsible 
for the accident, for the reasons that the car 
was on the wrong track and the motorman at 
the rear end, and judgment was entered in 
the plaintiff's favour for the damages 
assessed:—Held, that this was a general ver
dict. which there was evidence to support, 
in the plaintiff's favour, with a statement of 
reasons which might be disregarded, and was 
not merely u specific finding in answer to a 
•iuestion. Ter Armour, C.J.O. : Questions to 
the jury must be in writing. Ter Osler, J.
A. : While it is more convenient that questions 
to the jury should be in writing, the Judge 
is not bound to adopt that course. Half oar 
v. Toronto U. 11. Co.. 23 (hr. N. 241. ft O. !..
B. 735, 2 O. W. It. «71.

Negligence — Injury to P<is*ouger—Ue#- 
ductor Attempt iny to Pull Passenger on 
Moving Cur—.Scope of Authority—Question 
for Jury—Acte Triât.)—The plaintiff came 
to a platform station of the defendants and 
signalled an approaching cur to stop. The 
ear slowed down, but did not stop, and, as it 
was passing, the conductor seized the plain
tiff's hand, and. while attempting to help her 
on board, signalled the car to go on again, 
which it did, and she was injured. The jury 
found that the plaintiff was injured by the 
conductor seizing lier hand and trying to pull 
her on the car, and that he acted negligently : 
—Held, that it was the duty of the conductor 
to assist people in getting on and off the ear, 
and that it might be within the line of his 
duty to assist those apparently about to get 
on a car while it is slowing tip that tlie 
question as to the scope of tin nductor's 
authority is one of evidence ; that there was 
evidence to go to the jury, and the effect of 
it was for them to consider : and that it 
should have been left to them to pass upon 
the circumstances of the case as to the scope 
of the conductor's authority. Daicdy v. 
Hamilton, Urimsby, and Hcamsvillv R. W. 
Co., 23 Oec. N. 44, S O. L. It. 112, 1 O. W. 
R. 3*14, 781, 2 U. W. K. 780.

Negligence Injury to Person — Failure 
to (Jive Warning.]—The plaintiff, travelling 
by electric railway along a country road on 
a dark night, got off at a regular stopping 
place. He then turned back along the road, 
and, after walking for some distance, the car 
by which he had travelled, bucking up, 
struck and injured him. There was a light 
at both ends of the car, but the current was 
very weak at the time, and the light given 
very slight, and the motorman came within 
four or five feet of the plaintiff before seeing 
him. The car was going along at the rate of 
only three or four miles an hour. The motor- 
man did not sound the gong nor give any 
other warning of his approach :—Held, that 
the case could not properly have been with
drawn from the jury : that the accident was 
fairly and properly attributable I.- the de
fendants’ negligence ; and that there had ta-en 
no misdirection, but that the sum awarded 
by the jury ns damages, $1,800. was largely 
in excess of what had been given in cases 
of much more serious injury, although it can
not be said that there is a standard of dam
ages in such cases. New trial directed unless 
the plaintiff would consent to the reduction of 
his verdict to $000, Ford v. Metropolitan R.

H\ Co., 561 Occ. N. 227, 4 O. L. U. 211, 1 <> 
W. It. 387.

Operation — Municipal Franchise A on- 
struetion of Contract - Suburban Limn 
Percentages upon Earnings Outside City 
Limits.|—The corporation of the city of Mon
treal called for tenders for establishing jmd 
nitrating an electric passenger railway with 

; in its limits in accordance with specifications, 
and subsequently entered into a contract with 
a company then operating a system of hors.- 
tramways in the city, which extended into 
adjoining municipalities. The contract, dated 
tlie 8th Mardi, 1803, granted the franchise 
to the company for the period of 30 years 

. from the 1st August, 1802. A clause in the 
! contract provided that the company should 

pay to the city, annually during the term 
of the franchise, “ from the 1st September. 
1802, upon the total amount of its gross earn 
ings arising from the whole operation of its 
said railway, either with cars propelled by 
electricity or with cars drawn by horses, 
certain percentages specified according to tin- 
gross amounts of such earnings from year 
to year. Upon the first annual settlement, 
on the 1st September, 1803, the company paid 
the percentages without any distinction being 
made between their earnings arising beyond 
the city limits and those arising within tin- 
city, but subsequently they refused t<> pay 

! the percentages except upon the estimated 
! amount of the gross earnings arising within 
! the limits of the city. In an action by tin- 

city to recover percentages upon the gross 
, earnings of the lines of tramways both in 
| side and outside of the city limits : —Held.

reversing the judgment below, Taschereau 
I C.J.C., and Killani, J., dissenting, that the 
j city corporation were entitled to the specified 

percentages upon the gross earnings of the 
company arising from the operation of the 

i tramway both within and without the city 
j limits. City of Montreal v. Montreal Strict 

R. H\ Co., 24 Occ. N. 1*15, .T* S. (\ R. 45!»

Operation — Right of municipality t 
i direct — Service — New lines—Extension of 
i municipal boundaries — Time tables and 
I routes — City engineer — Details as to cars 
i —Specific performance — Private statute- 

special case — Hypothetical question — Ite- 
• fusai to answer - Costs. City of Toronto 

v. Toronto It. IV. Co., 4 O. W. R. 330, 446.

Operation of Cars — Sunday cars 
injunction. Township of Sarnia v. Sarnia 
Street R. IV. Co., 0 O. W. R. 367.

Payment of Proportion of “ Gros*
Receipts ’’ — Intra Vires.]—A covenant 
by the defendants to pay to the plaintiffs 

1 a certain proportion of the defendants' gross 
I receipts was held to be not beyond the powers 
1 of the plaintiffs, a city corporation, and tb<- 
j defendants, a street railway company. Upon 
I the proper construction of the covenant, tin- 

term *' gross receipts ” was held to Include 
fares paid by passengers without the cot 
porate territorial limits of the plaintiffs, 
where the passengers began their journey up
on the defendants' railway beyond such limits : 
and also i<> Include truffle receipts not 
•anted, such as receipts from the sale of 
nnaaengera' tickets still outstanding. City of 
Hamilton \. Hamilton Street R. IV. Co., 24 
Ore. N. 372. 8 O. L. R. 455. 4 O. W It. 47.

, affirmed. « O. W. It. 20*1, 10 O. L. It. 575.
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Penalty- lireach of statutory duty — A. became tier»-de-lenteur of 87 uud half 

l' vuuer ui “ fr- ut ” of cor—Cur moving re of 132. Later J. became tiers-detenteur oi 
versely. < ity o/ Toronto v. Toronto R. V» . lli) aud 130 uud other half of 132. Neither 
i u (). W. It. 574, 10 O. L. It. 730. A. nor .1. was bound to nay the claim of

Sale of Workmen’s Limited Tickets
-Specific performance — Aiundutory injunc

tion — Interim order — Convenience. City 
(./ Hamilton \. Hamilton Street It. IV. Co., 
4 O. W. It. 207.

Sale of Workmen’s Limited Tickets
—School children's tickets—Specific perfor
mance—Mandatory injunction — Parties — 
Attorney-General. < ity of Hamilton v. 
Hamilton Street R. IV. Co., 4 O. VV. It. 311,
411

Sunday Cars - Breach — Forfeiture 
Injunction — Damages — Liability of plain- 
tills for costs. Township of Sarnia v. Sarnia 
Street V. W . Vo., t! O. W. It. 478.

STYLE OF CAUSE.

See Whit of Summons.

SUBPOENA.

Absence of Signature of Prothono-
tary — Nullity.]—An original suh|ia>na not 
signed by the prothonotary or his deputy is 
absolutely void. Taplcy v. Irving. 4 <). P.
It. 311).

See Discovery- Witnkkhkh.

SUBROGATION.

Essentials of Creditor — Volunteer.] 
—The doctrine of subrogation is part of the 
law of the province of Nova Scotia. 2. Sub- 
rogatie' arises either uj>on convention or by 
law, but in the province of Nova Scotia 
the creditor must be a party to the con
vention. It is not sufficient that it be with 
the debtor only. 3. Subrogation by opera
tion of law is recognized not only by the 
civil law, but it has been adopted and followed 
by courts administering the law of England.
4. It is an incident of the doctrine of sub
rogation that an obligation extinguished 
by a payment made by a third party is 
treated ns still subsisting for his benefit. 5. 
Where one is entitled to be subrogated to the 
rights of a judgment creditor, he is to tie 
subrogated to all and not to part only of 
the latter’s rights in such judgment. Semble, 
that a mere stranger or volunteer, who pays 
the debt of another, without an assignment - 
or agreement for subrogation, without being j 
under any levai obligation to make- the pay 
ment, and without being compelled to do so 
for the preservation of any rights or pro- 
lie rty of his own, cannot invoke the benefit 
of the doctrine of subrogation. Regina v. 
O'llryan. 21 Oce. N. 278, 7 Ex. C. It. 10.

Hypothec — Payment — Ticrs-de-tenteur
Registration — Mistakes of Registrar.]— 

F. on the 13th May. 1803. hypothecated to 
O. lots 87, 110, 130, and 132. Subsequently

O. On 22nd April, 1801), and 12th February, 
1000, J. borrowed iji.'iuo from E. and hypo
thecated to him the lands of which be was 
tiers-detenteur. On the Oth November, 1001. 
iu order to obtain legal subrogation, E. paid 
the claim of <)., who gave bun a quittance 
aud granted him conventional subrogation. 
On 23rd November, 1001, A. sold the lands 
of which he was tiers-detenteur to AL, uud 
charged upon the purchase price the pay
ment of O.'s claim, to which E. was subro
gated. On 20th November, 1001, to comply 
with this obligation, AL paid to E. the O. 
claim and obtained a quittance, which stated 
that the payment was made out of the pur
chase money due to A. and in accordance 
with tiie terms of the sale, and that it was a 
general and final quittance and for radiation 
of the hypothec. The lands of which J.' was 
the tiers-detenteur were sold by the sheriff, 
and the proceeds were to he distributed 
Held, that the right and interest of A. (or 
of AL) to obtain legal subrogation was super- 

! ior to those of E.. for A. was interested iu 
! paying off the debt to free his land front 

tiie hypothec. 2. That A., by this payment 
made by his purchaser out of the purchase 

; money to E., had obtained legal subrogation 
in the O. claim, in spite of the terms of the 
quittance signed by E. 3. But that the lands 
of A. (sold to AL) being equally affected by 
the claim of ()., A. could claim out of the 
proceeds of the sale of J.'s lands only u 
deduction of that portion of the O. claim 
which these lands shoufil bear in proportion 
to their value; and such was the extent of 
the legal subrogation obtained by A. 4. Thaf 
E.. not being an assignee nor a subsequent 

| -subrogate, could not complniu of the want of 
; registration of the legal subrogation obtained 

by A. 5. That the registrar's mistakes or 
| irregularities or erroneous interpretation of 

documents regularly produced before him 
could not injuriously affect the rights of A. 
ti. That to obtain registration of the quittance 
granted by E., it was sufficient to produce a 

I copy of it to the registrar, which hail been 
doue, and the quittance shewed the legal sub
rogation. Mélanger v. Roissonnault. Q. It. 

: 22 8. 0. 53.

SUBSEQUENT INCUMBRANCERS.
See Mortgage.

SUBSIDY.
See Railway.

SUBSTITUTION.
Restraint on Alienation Substituted 

Property — Right to Alienate—Creditors' 
Rights.]—A restraint u|ion alienation pro
vided for in n substitution pure and simple, 
being confirmative of the substitution, does not 
hinder the alienation of the property sub
stituted subject to the rights of those in re
mainder if the substitution is opened. There
fore. the creditors of the tenant for life may.
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in spite of the restraint upon alienation, pro
cure a secure and sale of the immovable sub
stituted, subject to the opening of the sub
stitution. Turcot v. lharura, y. R, 18 S. 
O. 24.

See Pleading.

SUBWAY.

See Railway.

SUCCESSION.

SUMMARY APPLICATION.

Sec 1‘abtition — Will.

SUMMARY CONVICTION.

See Chiminal Law—Justice of the Peace.

SUMMABY EJECTMENT ACT, N.B

See Landlord and Tenant.

Claims on — Alimentary Allowance for 
Widow.}—A widow, as such, lias no right to 
an alimentary allowance from the succession 
of her deceased husband. Pelaquin v. lira 
■was. 5 y. 1*. It. 128.

Claims on — Widow?'» Mourning.] — A 
widow who sues to obtain from her husband's 
succession a provision for the expense of her 
mourning, has a right herself to choose what 
she regards as proper to buy. and the person 
who is obliged to pay for the mourning must 
pay such a sum ns is tilting, having regard 
to the estate and fortune of the deceased, 
a detailed account of the cost of the mourning 
cannot be claimed. Peloquin v. liraseau, 5
y. P. it. 12».

Heritier Bénéficiaire — Seisin ■— Lia
bility for Debts — Account.] — An héritier 
bénéficiaire is, like an héritier pur et simple, 
seised of the succession ns soon ns it' is 
opened, with this difference, that he is not per
sonally liable for the debts of the succession. 
He may be sued for such debts, and the cre
ditors, before bringing action, are not obliged 
to demand and await" an account. Picard 
v. L'Hôpital (jentrai de Quebec, y. It. 26 S. 
C. 161).

Renunciation of — Mandate of Attor- 
ney — Execution — Registration.]—In the 
absence of proof of express mandate, an 
allegation of renunciation of a succession 
made by an attorney ad litem, in an action 
claiming rights under a substitution, is ab
solutely void and ineffective as a renuncia
tion, the same not ticing made by a notarial 
deed or by a judicial declaration which has 
been recorded, as required by art. 051, C. 
C., and an attorney ad litem having no pre
sumed mandate to renounce a succession. 2. 
A document purporting to be a renunciation 
of a succession in this province, executed in 
a foreign country before witnesses and a 
justice of the peace, and recorded on the same 
day by the town clerk of the place, is also 
void and ineffective us a renunciation, the 
forms prescribed by art. 651 C. C„ not having 
lieen thereby complied with, and the document, 
moreover, not having been registered, as re
quired by art. 2126, C. C. Legrand v. Lt- 
irand. y. It. 20 8. C. 621.

See Execution — Partition — Will.

SUCCESSION DUTY.

SUMMARY INQUIRIES.

See Execution.

SUMMARY JUDGMENT

See Judgment — Writ of Summons.

SUMMARY PROCEDURE.

Action — Amendment.]—When an action 
I is summary in its nature, the plaint iif will 
j be allowed, on motion, to add to the fiat, 

"fit, and declaration tlm v i 
I procouure.” Sesscnwein v. Schwarts, 4 Q.
I P. R. 303.

! Municipal By-law Offence against — 
i Defects on face of convictioa — Keeping bil- 
i Hard room open in prohibited hours—I'ncer 
l tainty. Village of Carman v. Fishw ( Man.), 1 
| W. L. R. 276.

See Amendment — Attachment of Debts 
—Bankruptcy and Insolvency—Con 
ciliation — Master and Servant — 
Mechanics’ Liens—Trusts and Thus 
tees — Water and Watercourses.

SUMMARY TRIAL.

Sec Constitutional Law—Chiminai Law.

SUMMONS.

Chambers Summons — Place of Return 
I —P/o<*e of Issue.] — The action was com

menced in the Itossland registry, and the de
fendants issued a summons ont of that re| 
try, but returnable in Vancouver, asking that 

. the writ of summons be set aside. Section 32 
: of the Supreme Court Act, ns amended in 1601 

(c. 14, 8. 13), provides that in proceedings 
commenced in any registry other than Vic
toria. Vancouver, or New Westminster, any 
application may be made in Victoria, Vnu 
rouver, or New Westminster :—Held, that a 
summons under this section must be issued 
out of the registry at which it is returnable.See Revenue.
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(entre titar Mining Vo. v. lion aland and 
(ireat Western Alinea, Ltd., 24 Ucc. N. 46, 
1U ». C. R. 136.

SUNDAY.

Exercising Calling on—Municipal Jty 
law—Ultra \ires -Cloning of Hhops—Van
couver Incorporation Act, 1900.]—The Van
couver Incorporation Act, 1SHJO, empowered 
the city to pass a by-law to prohibit “ the 
keeping open of barber shops on Sunday," 
and the city thereupon passed a by-law enact
ing that all barber shops should lie closed 
on Sunday and that no person should exercise 
the trade of a ba. bi r on Sunday within the 
city. The appellant was charged with an 
offence under the by-law, and before the mag
istrate he admitted he had shaved customers 
on Sunday, and the magistrate thereupon 
convicted him of having “ kept open —Held, 
that a barber by shaving customers on a Sun
day does not necessarily “ keep open —Held, 
also, that the city lias no power to pass a 
by-law prohibiting a barber from exercising 
his trade or calling on Sunday. In re Lam
bert, 7 ». C. It. 396.

Lord's Day Act — Conviction — Farmer
Ejuadctn Generis Rule.] The Ordinance to 

Prevent the Profanation of the Lord's Day, 
0. 1806 v. 91, provides : i l i No mer

chant, tradesman, artificer, mechanic, work
man, labourer, or other person whatsoever, 
shall on the lord’s Day sell or publicly shew 
forth or expose or offer for sale or purchase 
any goods, chattels, or other personal pro
perty, or any real estate whatsoever, or do 
or exercise any worldly labour, business, or 
trade of his ordinary calling, travelling or 
conveying travellers or Her Majesty's mails, 
selling drugs and medicines and other works 
of necessity and works of charity, only ex
cepted: Held, that the word* “or other per 
sons whatsoever ” are applicable only to per
sons who are ejusdem generis with those spe
cifically named, and do not include a farmer 
engaged in farm work. Hamrcn v. Mott, 5 
Terr. L. R. 400.

SUPERIOR COURT, QUEBEC

Ace Appeal—Coubts.

SUPREME COURT OF BRITISH 
COLUMBIA.

See Appeal,

SUPREME COURT OF CANADA

Powers of Judge of as to Habeas 
Corpus—Effect of Judgment in Provincial 
Court.] — An application for a writ of 
habeas corpus was referred by the Judge to 
the Supreme Court of the province, where 
it was refused. On application subsequently 
made for a habeas corpus to n Judge of the

Supreme Court of Canada:—Held, that, un
der the circumstances, it would be improper 

j to grant the writ. In re Patrick White, 31 
\ S. U. U. 3SX.

See Afkal—Costs.

SUPREME COURT OF NEW 
BRUNSWICK.

See Appeal—Covbth.

SUPREME COURT OF THE NORTH
WEST TERRITORIES.

See Appeal.

SUPREME COURT OF NOVA SCOTIA.

Sec Appeal.

SURETY.
See Principal and Surety.

SURGEON
See Discovery — Medicine and Surgery.

SURGERY.
See Medicine and Surgery.

SURPLUS.
See Company.

SURRENDER.
See Constitutional Law—Landlord and 

Tenant.

SURROGATE COURTS.
Jurisdiction — Accounting—Falsifying 

Inventory of Aeecf».]—The jurisdiction of 
ilie Ecclesiastical Court as to accounting was 
of a very restricted character, and no greater 
measure of jurisdiction in scope, though there 
may be in details, is now vested in the Sur
rogate Courts of Ontario. For full inquiry 
and accounting resort must be had to the ad- 

j ministrative powers of the High Court. Re
view of English authorities. Where upon an 
accounting by executors before a Surrogate 

I Court Judge it was objected by the residuary 
i legatees that a certain sum of money r.ot in- 
I eluded in the executors’ inventory of the as

sets of the estate, should have been included.
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and it appeared that the widow of the tes- 
tator, who was out- of the executors, claimed 
this sum an a gift from the tesla tor m his 
lifetime:—Held, .Meredith, J., dissent mg, that , 
the Judge had no jurisdiction to puss upou 
the question thus raised: all tliat lie could j 
do was to report that a claim hud been made 
that there was another anaet of the estate, 
stating what it was, which lie was uuuble 
to investigate, and <-ould therefore only ap
prove of the rest ot the accounts suomitted 
to him. In rv Russul, 24 tkc. .N. 30b, h O. 
!.. H. 481, 3 O. W. It. 112(5.

Sea Administration—Executors and Ad
min 18TRATORS.

SURROGATE GUARDIAN.

Sec Infant.

SURVEY

Village Lots — Authorization — Statu
tory Require mint» — Order in Council—Re
solution,s of Municipal Council—H y-laic — 
Cost of Survey \ssessment lor — 1‘roprit 
tors Interested.]—After a resolution of the 
council of an incorporated village in favour 
of a survey of certain streets and lots, and 
correspondence with the Crown Ijands Depart
ment, an order in council was passed, by 
which C. was instructed to survey the village 
lots of the ltailey estate and to plant dura 
ble monuments at the front angles' of each 
of these lots, on Joseph street, Bailey street, 
and a street south of Hailey street, unnamed 
in the original survey, and he did ns he was 
instructed. The village council then passed 
a by-law directing that the sum of $21X1.77 
should be levied on the proprietors of the 
lands surveyed, being the village lots of the 
Bailey estate :—Held, that the survey directed 
was not authorized and was illegal, the re
quirements of the statute (It. 8.0. 1N87 c. 
152, s. 311) not having been complied with te» 
far as to give the Lieutenant-Governor in 
council jurisdiction to authorize the survey. 
2. That the survey being illegal, the muni
cipal council had no power to pass a by-law 
to Jevy the cost of it. 3. That if there was 
jurisdiction to authorize the survey, it could 
only be at the cost of the proprietors of the 
hinds in each range or block Interested, and 
not of all the proprietors, whether interested 
or not. In re Scott and County of Peter
borough, 211 V. C. It. 3*1. followed Regina 
v. McGregor, lti C. P. <111 distinguished. Sut
ton v. Milage of Port Carling, 22 Occ. N. 
130, 3 O. L. It. 445, 1 O. W. R. (17.

See Mines and Minerals.
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SURVIVAL OF ACTION.

Sea Master and Servant — Hevivok.

SURVIVORSHIP.

See Rexknuk — Will.

SUSPENDED SENTENCE.

See Criminal Law.

SWAMP LANDS.

See Crown.

SYNDIC.

Sec Church.

TACKING.

See Hills of Exchange and Pbomishum

TARIFF.

See Chartered Accoi ntants — Costs.

TAX COLLECTOR.

See Municipal Corporations.

TAX SALE.

See Assessment and Taxes.

TAXATION OF COSTS.

See Costs Solicitor.

SURVEYOR.

Service» -Rate of Remuneration.]—If » 
surveyor is appointed by the Court, as in 
this nine, to do certain acta in h:H ennacity | 
of surveyor, he has a right, according to the i 
tariff of surveyors, to $<1 a day of si- hours 
of work, and $1 for every addition-*! hour, 
and, besides, to his travelling expenses. Jut- 
rat v. Mercure, 5 Q. P. R. 0.

TAXES.

See Assessment and Taxes.

TAXING OFFICERS.

See Solicitor.
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TELEGRAMS.

Su Parliamentary Elections.

TELEPHONE COMPANY.

Rights over Streets of City—Control 
of municipal corporation—Underground wires 
—Injunction—Declaration of right—Construc
tion uf statutes. City of 1 ancouver v. lirit- 
iak Columbia Telephone Vo. (B.C.), 1 W. 
L. It. 40 J.

See Appeal Constitutional Law — 
Municipal Corporations.

TENANCY BY THE CURTESY.

See Arrest Husband and Wipe.

TENANT.

See Landlord and Tenant.

TENANT AT WILL.

Sec Limitation of Actions.

TENANT BY SUFFERANCE.

See Railway.

TENANT FOR LIFE.

Insurance of House by - Bight to In
turn me Money*.]—S. C., the tenant for life 
of a house and lot of land, insured the house 
against loss or damage by fire, paying the , 
insurance premiums out of her own funds, 
and taking the policy in her own name. S.
C. was not in any way bound to repair, or 
rebuild, or insure. The house was totally 
destroyed by fire, and the amount of the in
surance paid over to S. ('.. who placed it j 
in the bank, on deposit receipt, tu her own 
credit :—Held, that the amount received from ( 
the insurance company belonged exclusively 
to S. C., and that her executors were entitled 
to judgment for the amount of the deposit 
receipt, with interest from date, and costs. ; 
against the devisee of W. to whom the 
lot and house were devised subject to the 
life estate of S. C. In re Curry Estate, 33 ! 
N. 8. Reps. 302.

Waste -Cutting timber — Remainderman 
— Injunction — Mortgage — Subrogation, i 
WhiteseU v. Reece, 1 O. W. R. 516, 2 O. W. 
It. 160.

See Crown- -Money in Court—Will.
d—no i

TENANTS IN COMMON.
Erection of Wharf by One -Ouster- 

Trespass— Burden of Proof.\—The defend
ants erected a wharf on u portion of u water 
lot in the town of L.. of which they were 

j tenants in common with the plaintiff :—Held,
I that the wharf was u permanent structure, 

and that the defendants by erecting it ousted 
the plaintiff, their co-tenant, from the portion 

; of the lot which it covered ; that a claim by 
the plaintiff for damages for rutting logs, aud 
a counterclaim by the defendants for the erec- 
tion of the logs so cut, must both lx* dis
missed. neither party having satisfied the 
burden of proof by shewing ownership of tin- 
land upon which the trespasses complained 
of were committed. Zwicker v. Month, :t4 
X. 8. Reps. 555.

Possession of One Statute of Limita
tion«—Fiduciary Capacity—-Acquiescence •— 

: Partition.]—An action for partition of land 
was resisted by the heirs, etc., of 1>., on the 
ground that she had acquired title by exclu
sive possession against the other tenants iu 
common. The trial Judge found, and the 
evidence supported such finding, that D. acted 
throughout in a fiduciary capacity, as adminis- 

! trntrix for the benefit of her father's estate,
1 and those interested in it :—Held, that it 

was not open to a person in the position 
of 1>. to avail herself of the Statute of 

' Limitations. As the plaintiffs believed that 
1>. was acting within her rights as adminis
tratrix, there was nothing in their conduct 
that would operate as a bar to the relief 
sought on the ground of acquiescence. The 
acta of D., leasing the property, collecting 
rents, etc., which were relied upon us giving 

, her an exclusive title, were perfectly con
sistent with the rights of the plaintiffs as 
tenants in common. Brown v. Dooley. 3U N.

TENDER.
Bank Notes. | A tender in bank notes is 

good, though the notes are not legal tender, 
if the tender is not objected to on that ac
count. Stewart v. Freeman. 23 Oce. N. 157, 
2 X. It. Eq. Reps. 451.

Sec Constitutional Law Iaquor Li
cense Act—Moutgaue — Specific Per
formance — Vendor and Purchaser.

TERRITORIAL COURT OF DISTRICT 
OF YUKON.
flee Appeal

TERRITORIAL REAL PROPERTY 
ACT.

See Registry Laws.

TEST ACTION.
See Consolidation oe Actions Particu-
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TESTAMENTARY CAPACITY.

Will.

THEFT.

Hit Cumin m law—Maijciuum Pbouuu*

THIRD PARTIES

See Pasties.

THREATS

So Comhai'i Injunction «— Way.

THRESHER'S LIEN

THRESHING.

Sri CONTBACT.

TIMBER.

Agreement for Sale -What passes un
der—Trespass — Injunction — Reference — 
Damages. Kent v. Orr, 2 O. W. It.* 700.

Crown Land»- -Issue of patent—Consent 
of timber licensee—Agreement as to timber
- -Ownership of land—Estoppel. McWilliams 
r. Dickson Co., fl O. W. R. 702.

Dispute ns to Ownership — Crown 
lands — Locution — Cancellation — Timber 
licenses — Settlement — Purchase — Cheque
— Acceptance on account—Accord and satis
faction — Injunction—Consent order in ac
tion afterward* dismissed for want of prose
cution — Rinding Agreement—Title— Posses
sion— .fus tertii—Assignment of location — 
Regulations of department—Fltra vires — 
Settlement duties—Forfeiture- -Ruling of de
partment—Reference. McWilliams v. Diek- 
">n Co. (No. 2). « O. W. R 70fi.

Driving Logs Injury to Land—Datn- 
n'trn—Misdirection — Employment of Con
tractor — Vi* Major.]—In an action for dam
ages for injuries to the plaintiffs’ land by 
logs which the defendant had neglected to 
confine within Id's boom, and whldti were 
suffered to he driven up and down stream 
by the tide, the trial Judge Instructed the 
jury that in assessing damages they were 
not restricted to the actual da ms go referred 
to in the statute (R. R. N. S. e. OR, s. 17>. 
but. at the same time, the amount allowed 
"tight to he reasonable Held, that the jury 
should have been told, at the same time, that

1572
Hi. actual damage was, as a mic. the measure 
iu common law actions of this kind ; but, 
as the amount awarded by the jur> was 
small, and as there was evidence to support 
it, the misdirection, if any, occasion. I im 
substantial wrong or miscarriage, and was. 
therefore, within O. xxxvii., r. G. (Juan, 
whether the defendant could escape liability 
by employing a contractor to bring down 
his logs, when, in the ordinary course of 
things, they would necessarily conic in con
tact with the plaintiffs' land. Semble, that 
he could not. In respect to a portion of the 
damage done, the defendant relied upon a 
plea of vis major :—Held, that this was not 
a defence unless the defendant could shew 
that the damage would equally have happened 
if lie had done his duty ;—Held, that, in this 
case, the excuse was insufficient, a larger 
quantity of logs having l>eeii brought down 
the stream in the expectation that, before tbi
ll igh tides came, a sufficient quantity could 
be sawed to enable the remainder to he con
fined within the boom, and the high tides 
having occurred two or three days earlier 
than the defendant expected, as the result 
of which the logs not confined in the lioom 
were carried up the stream and stramh-d on 
the plaintiffs’ land. Campbell v. Dickie. M 
N. 8. Ilepe. 44).

Sale — Contract — Time for Removal.] 
in 1899 the plaintiff contracted with the 
defendant B., by an Instrument under seal, 
to sell to the latter certain kinds of timber 
from the plaintiff's land, “ now uisin " the 
lots described, and so much thereof as the 
purchaser might see fit to cut and renio 
with the right of entry “at all times" until 
removed, the limiter removed to be paid for 
at certain specified prices:—Held, that the 
agreement being silent as to the duration of 
the right to cut and remove, it must be ex-r 
vised within a reasonable time ; and It. and 
his assigns, not having attempted to exercise 
the right until 1903, should lie enjoined from 
doing s... Dolan v. Baker, 10 > >. !.. it. 250,
5 O. W. R. 229.

Sale of—Contract—Re-sale of tree-tops 
—Right of purchaser after time expired — 
Extension — Trespass—Costs. Wilcox v. 
Johnson, 4 O. W. It. 9.

Sale of -Contract—Time of removing not 
specified—Attempt to remove after ten yi-i.rs 
—Construction of contract—Reasonable time 
— Injunction — Damages. Dolan v. Bok>r.
,1 O. W. R. S33.

Sale of Interest in Land—ffeveranci 
Identification — Vendor’s Lien—Injunction.] 

-St. fi.. the owner of land, by an agreement 
in writing sold all the timber on it to E.. 
taking promissory notes in payment. K. 
assigned all his interest in the agreement to 
8., his principal, who made the notes: E 
indorsed them to St. G. 8. cut and removed 
timber from the land, and cut and piled on
the land a lot of eormvood, which he sold to 
the defendant, hut did not pay the notes. 
St. G. sold the land and all her interest in 
the timls-r and the notes to the plaintiff. 
The defendant sought t<> remove the t 
hut tlie plaintiff obtained an injunction re- 
straining him, and claimed a vendor’s lien 
Held, that the sale of the timber to be re
moved in iim-.- yean by the purchase!
of an Interest in land, in respect of whi-'h
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.1 vendor'»» lien arose by operation of law, 
which was not displaced by the cutting or 
sale of the timber, ns long as it could be 
identified and remained on the land; and the 
remedy was by an injunction and enforce
ment of the lien. Summers v. Cook, 118 <»r. 
17V, followed. Ford v. Uodgson. 22 Occ. N. 
177, 3 O. L. It. 526, 1 O. W. R. 121.

Sale of Standing Timber — Contract 
—Construction—Quantity of limiter — Mea
surements — Estimates ■—• Conflicting evi
dence. AlcMittcr v. Brigham, <1 O. \V. It. 
812.

Tolls Application to Fir—Hi torn and 
Streama Art—Improvement».]—Proper sum 
fixed by a County Court Judge as a toll to be 
paid by one lumber company to another for 
the use of the constructions and improve
ments made by the latter upon a creek so as 
to make it floatable, upon an application by 
one of the companies under U. S. O. c. 142,
taking into account the original com of the 
«■oustructions and improvements, the amount 
required to maintain the same, tin- interest 
upon the original <-ost, and other matters. 
Fire-ranging was not considered part of tin- 
original cost nor a proper charge for main
tenance. A sum of $10(4 was allowed for 
book-keeper's time. The Judge refused to 
divide the constructioua and improvements 
into sections and assign different tolls to 
the different sections according to the amount 
of saw logs and timber floated over each of 
such sections. lie also refused to take into 
consideration the sum expended in increasing 
the efficiency of the improvements for the 
convenience of the respondents. Jn rr South 
' nek, 21 Occ. N. 344.

TIME.
Exchequer Court — Standard» of Time 

-Service of Proveat—Sitting» of Court.]— 
in tite service of its process, us well ns In 
its sittings and in the public hours of its 
registry, the Exchequer Court of Canada will 
lie guided by the civic time in use in tile 
town where the Court sits, unless it is made, 
to appear that such time is in fact in
correct. Vermont S. S. t'o. \. The " Abhy 
Palmer8 Ex. C. H. 470, 10 B. C. U. .381.

See Appeal — Abbbht — Assessmkxt and 
Tanks—Bankruptcy and Insolvency 
—Bond — Certiorari — Company — 
—Contract—Costs — Criminal Law 
-Discovery — Dismissal or Action— 

Execution — Husband and Wife — 
I NSC RA Nt E .It D0Ï4BN I LUM -
Liqvok License Act—Master and Ser
vant Mechanics' Liens — Mines 
and Minerals — Municipal Corpora
tions — Opposition — Parliamentary 
Elections — Particulars - Péremp
tion — Pleadinu — Railway — Rule 
Nisi - Sale of Goods Ship — 
Timber — Trial — Will.

TITLE TO LAND.
Quebec Law — Possessory Action — 

Nature and Period of Possession.]—The pos
session necessary to entitle a plaintiff to

maintain a possessory action must- be con- 
, tinuous and uninterrupted, peaceable, public, 
j and as proprietor, for the whole period of a 
j year and a day immediately preceding the 

disturbance complained of. < 'ontun v. Cou
ture, 34 8. C. R. 716.

Registered Title—Appurtenances. Grcis- 
mon v. Fine, 1 O. W. R. 471).

Registered Title—Beal Property Limita
tion Act. Central Canada L. it S. t'o. v. 
Porter, 1 O. W. It. 482, 2 O. W. It. 137.

Statute of Limitations — Declaration 
-Heading — Possession - Tenancy by the 

Curtesy — Devolution of Estates Act—Im
provements. Chevalier v. Trepannier, 1 O. 
W. B. M7.

Sheriff'* Sale Fffcet of Annulment - 
Possession in Good Faith—Bent» and Profit*

, —Compensation for Improvement*—Liability 
, for Deterioration.]--One who is in possession 

of laud by virtue of a title acquired at u 
sheriff's sale is the possessor in good faith up 

1 hi the moment at which his title is declared 
i void by the Court, and such title is valid 

although its subsequent annulment deprives 
i retrospectively of its effect. 2. A contract 

set aside ns absolutely void is considered as 
never having had a legal existence and as in- 

| capable of producing any juridical effect, past 
! or future; but a contract or a title in virtue 

of which action has been taken and which has 
I been declared void later, is, notwithstanding 

i 12, c. ('.. a sufficient basis to establish 
ihe good faith of the jHissessor. 3. Such a 

! possessor has a right to retain the profits 
which In- has received and to be compensated 
for the improvements which he lias made, as 
he will be responsible for any deterioration 
which lie lias caused to the property. Savoie 
v. Gaatonguay. Q. It. 10 K. B. 45V.

Trespass — Overhanging Roof — Right of 
l ieic—Evidence—Boundary Line — Waiver. | 
-In 1844 the defendants constructed a toll

house close to or on the boundary of their 
land, with windows overlooking the adjoining 
lot and a roof projecting over it by about 
three feet. This was done with the knowledge 
and consent of |>ersons who were then pro- 
prietors, and was not objected to by them or 
any subsequent owner till after the purchase 
of the adjoining lot by the plaintiff in 1895. 
when lie complained that the overhanging roof 
interfered with the gable of a house he was 
building upon it. He cut the roof to permit 
of the construction of the gable to his house, 
and tin- defendants paid the cost of the neces
sary alteration. In 1900 the plaintiff insti
tuted the present action against the defen
dants to have the remainder of the projection 

: nf the roof demolished and the windows 
I * losed up. There was no evidence that there 
! bad ever been a division line established 

between the properties, and the actual width 
! of the land purchased and taken possession or 
I by 'the plaintiff in 1895 was left in uncer

tainty :—Held. Strong, C.J., dissenting, that 
the plaintiff had not satisfied the onus that 
was upon him of proving title to the strip of 

j land in dispute, and consequently that his 
action could not he maintained. Held, fur
ther, per Girouard, J., following Delorme v. 
t'ussou, 28 8. ('. It. 66, that, as the plaintiff 
and his auteurs had waived objection to the 
manner in which the toll house had been con
structed, and permitted the roof and windows
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tu remain .there, the demolition vuuld not be 
required, at least ao long us the building con
tinued to exist in the condition in which it 
had been mo constructed, /'emit \. (Jutbee 
A urth Short' Turnpike Trustets. 22 Occ. N. 
40. 31 8. V. 11. 55ti.

Sec Crown—(Jouira—1‘lkadinu -Trusts
AND TKLSTKES— VENDOR ANI> I'l l« IIASEB.

TOLL ROAD

See Railway and Railway Companies.

TOLLS.

See Water and Watercourses.

TORT.

See Husband and Wife Lunatic.

TOWAGE.

See Siiii*.

TRACTION ENGINE.

Sec Way.

TRADE COMBINATION

Sec Discovery.

TRADE MARK AND TRADE NAME.
Assigmment—Execution—Right of Prop

erty.]—The right of property in a registered 
specific trade-mark is not saleable by itself 
under a writ of execution. Such a right can
be sold, ii at all. only as appurtenant to th--
business in which it has been used. (Jcgg v. 
Rannett, 22 Occ. N. 114, 3 O. L. It. 203.

Corporate Name — Conflict—Frond—In
tent to Deceive.Y—In the absence of fraud 
or bad faith, a body corporate may use its 
own name on goods of its own manufacture, 
although such use may tend to confuse its 
goods with goods of the same kind bearing the 
trade-mark of another manufacturer. 2. 
Where the defendants, a corporate Issly, had 
obtained their name before a trade-mark with 
which such name was said to conflict had 
Is-en registered in Canada by the plaintiffs, n 
foreign corporation, and it was not shewn 
that tile defendants had adopted such name 
with Intent to deceive the public, nor to sell 
their goods as those of the plaintiffs, the 
Court refused to restrain the defendants from 
using their corporate name upon goods manu
factured by them. Ronton Rubber Shoe Co.

v. Ronton Rubber Co. of Montreal, 21 Dec \ 
517, 7 Ex. C. R. 187.

“ Cream Yeast ”—Validity lrod> Sum, 
—Pussing-off Held, that the plntuuil'e 
trade mark for a certain kind ol 
sistiug of a label bearing the représentai ■>: 
tbe head and bust of a woman, with the 
words “Day” and “Hop” on either suie, 
and the words “ Cream Yeast " below was 
properly registerable and valid. Time „ 
Chemical Works v. Canada Chemical t 
O. W. R. 488, 4 O. L. It. 545, follow id. . 
That the defendants, by selling yeast in pack
ages labelled “Jersey ('ream Yeast Cuke." 
the words “ Jersey Cream " at the top ami 
“ Yeast Cake" at the bottom, with the repr- 
seutation of two Jersey cows and a milkmaid 
between, were not infringing the nlaimiiiV 
murk. Cochrane v. MucNish, 13 K. 1*. c 
100, distinguished. 3. That the defendants 
were not, uj>ou the evidence, guilty of missing 
off their goods in such manner as l<> induce 
the belief that they were goods manufactured 
by the plaintiff. Judgment of a Divisional 
Court ti U. L. R. 00 2 O. W. R. 407. 23 (hr 
N. 250, affirmed. (Jtllett v. Lamsilen, j| ()<■<. 
N. 345. 8 O. L. R. 1(18. 3 O. W. R. 851

Criminal Law — Forging or Faintly 
Applying Trade-Mark—Proneeution for !><■ 
fence—Invalidity of Registration—Title /;*. 
elusive Fee of Regintt red Words—Ueseriptivt 
Words.]—The defendant was convicted by a 
magistrate of the offence of forging u trade
mark, to wit, the registered trademark 
“ Glyco-Thymoline,” and falsely applying to 
certain goods a trade-mark or mark su nearly 
resembling a trade-mark as to In- calculated to 
dei-eive, contrary to s. 447 of the Criminal 
Code. The trad- mark " Glyco-Thymoline “ 
consisted solely of these words, applied to a 
medical comjKiund sold by a company, in til- 
form of a solution in bottles. The defendant 
made and sold a solution, uf which the chief 
ingredients were thymol and glycerine, which 
he named “ Glyco-Thymol." The nun pain 
nud the defendant lals-lled their respective 
bottles in much the same way. Before tie 
magistrate the case was virtually dealt with 
as a case of passing off the defendant's goods 
for those of the company, but this, the Court 
of Appeal pointed out, was not the off-in- 
charged, and could only be the subject of a 
civil action for an injunction and damages. 
The words registered as the company's trade
mark were merely descriptive and incapable 
of registration, and that was a defence ujieu 
to the defendant. The conviction was there
fore quashed. Her v. Cruttcnden 25 < !..
T. 455, 0 O. W. It. 241». 10 I). L. ft. No

Descriptive Words.]—Where a word is 
merely descriptive of a natural product, it 
cannot be appropriated and form part --f « 
trade-mark. Hence, the word ” ashesti- 
prefixed to "wall plaster" being merely de
scriptive of the material used in the plaster, 
the sale by other persons of plaster under 
that name is not an infringement <>f a regis
tered trade-mark for “ ashestic wall plaster." 
Asbestos und Asbestic Co. v. William Selater 
Co.. Q. R. 18 S. ('. 300.

Descriptive Words. | — A trade mark 
bearing the words " asbestic wall plaster ” was 
registered by the plaintiffs on the 3rd February. 
1800. The particular words were applied 
to a comiMiund of asbestic and the ordinary 
well-paper. The defendants alleged that they
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had be<‘ti selling this «(impound before the 
registration of the trade-mark by the plaln- 

i its ; that the words were merely descriptive 
if the articles of which the compound con
sisted ; and that they could not be compelled 

. invent 1 new name: Held, that the words 
were merely descriptive, and that the appel
lants could not acquire an exclusive right to 
'heir use. Asbestos and Asbestie f'o. v. Wil
liam tivlater ('0., 21 Oce. N. 130, (j. It, 10 
tj. B. 105.

Descriptive Words — PI railing — Prior
In -'ll a< 1 ion for infringe...... of the

plaint iCFh' trade-mark for ‘‘asliestic wall 
plaster," the defendants were entitled to allege 
:n their plea, without having taken steps to 
have the plaintiffs’ mark annulled, that they 
had sold asbestic wall plaster long prior to 
and since the registration of plaintiffs' trade
mark, and that by law they had the right to 
make use of the words “asbestic wall plaster,” 
ilie word “asbestic" being merely an indica- 
iou and description of the article sold by the 

defendants and referring to the character and 
• luality of the article, Asbestos anti Asbestic 
‘ m v. William St later Co.. <j. 1C. 18 8. C.

Fancy Name Deseriptiec Letters — 
Forum—Exchequer Co art.]—The letters “ C. 
V P..” standing for the words “cream acid 
i.liosphates," a fancy name for acid phos-
I hate» manufactured by the plaintiffs, were 
held to constitute a valid trade-mark, and an 
ujunctiou was granted against the use thereof 

by the defendants, who had used these letters
II the sale of goods of the same class, but 

ostensibly ns standing for the words "calcium 
uid phosphates." Judgment of Meredith, 
C.J., 2 O. L. It. 182, 21 Occ. X. HIT. re
amed. The amendments to the Exchequer 
Court Act since the decision in 1’artlo v. 
Todd, 14 A. It. 144, 17 S. <\ R. 11M1, have 
not had the effect of giving that Court exclu
sive jurisdiction to adjudicate as to the 
validity of a registered trade mark, and in 
answer to an action in the High Court of Jus- 
ine for Ontario to restrain the infringement

■ registered 1 rade mark, Its invalidity mai 
lie shewn. Proridenl Chemical Works v. Can
't >! a dit mirai .1 Ifg. Co., Hi Occ. X. 381. 4 O. 
!.. It. 646, 1 O. W. It. 61»

Geographical Description Him
' ionpetition.I — An alien has an action in the 
province of Quebec to prevent unfair coiupeti- 
tion in trade. 2. An unregistered trade-mark 
is only entitled to protection where there is 
unfair or fraudulent competition, and damage 
is caused to the proprietor of such mark. 3.
I tifair competition does not exist where con
fusion of marks is not possible. So. in the 
present case, the adoption by the defendants 
•■I" the name “Milwaukee" to describe their 
lager beer, made in Montreal, having preceded 
by ten years the introduction of the plaintiffs' 
lager beer in the Canadian market, and there 
being no proof of deception or damage, the 
defendants using a different label containing 
the word “Montreal," the plaintiffs were not 
entitled to an Injunction to restrain the use of 
1 he word “Milwaukee" in connexion h the 
sale, etc., of the Canadian article. Judgment 
in Q. R. 20 S. C. 20 reversed. Pal»it flrctc- 
<»q Co. v. Ekrrt, Q. R. 22 8. C. 646.

Geographical Designation.) — Apart 
from any consideration us to registered trade-

I marks, an action lies ul common law to re
strain a trader from applying to his goods the 
name of a place in which they were not manu
factured, and where the adoption of such mime 
tends to confuse his goods in the eyes of the 
public with those of a rival trader who has 
made his goods known to the public under a 
designation including the name of their place 
of origin or manufacture. Pabst Urctciny Co. 
v. Ekcrs, Q. R. 20 8. < '. 20.

Geographical Designation " Caledonia 
Water” ‘('uledonia Mineral 1 Vo ter."] — 
The plaintiffs for many years had been the 
owners of mineral springs in the township of 
Caledonia, respecting the waters of which 
they had caused to be registered certain trade
marks, and the names “Caledonia water1’ 
and “Caledonia mineral water." The water, 
which was used medicinally and ns a bever
age, had through the plaintiffs' exertions and 
the expenditure of large sums of money, be
come very widely known as water from Cale
donia springs, and near the springs a village, 
laid out on the ground many years before, 
had actually come into existence, where the 
plaintiffs laid erected an hotel, and had pro
cured a railway station and post office to be 
erected under the name “Caledonia Springs." 
In I8U8 L. & Co., who had purchased a lot 

i about a quarter of a mile distant from the 
plaintiffs' place., had, by sinking an artesian 
well, tapped springs, from which water flowed, 
similar in some respects to the plaintiffs’, 
which they supplied in barrels to their agents, 
as “water from the new springs at Cale
donia," which these agents I Kittled and sold. 
The bottles used were similar in shape and 

i size to the plaintiffs*. One of the agents, T.
: & Co., had. at the time of the commencement 

of the action, been using labels thereon re
sembling the plaintiffs', and selling the water 

! as Caledonia water, but this had never been 
! sanctioned by !.. & Co., and was at once 

abandoned :—Held, reversing the judgment in 
2l Occ. X. 524. 2 O. L. It. 322. 1 O. W. R. 
786, that the defendants could not be re
strained from using the word “Caledonia" 
as they did in designating the water sold by 
ihem. and that the injunction granted herein 
should be dissolved with costs, except as to 
T. & Co., and as against them the plaintiffs 

j should only be allowed the costs of entering 
judgment by default, (hand Hotel Co. of 

j Caledonia Springs v. Wilson. Grand Hotel 
Co. of Caledonia Springs y. Tune 23 Occ.

: X. M2," 6 O. L. It. 141. Affirmed. 1004, A. C. 
103.
“Hall Mark”—Right lo Register.]—If 

by the laws of any country the makers of 
j certain goods are required to put thereon 
! certain prescribed marks to denote the Btan- 
t dard or character of such goods, and goods 
1 Ix-aring the prescribed marks are exported to 

Canada and put upon the market here, it is 
not possible thereafter, and while such goods 

j are to be found in the Canadian market, for 
any one to acquire in Canada a right to the 
exclusive use of such prescribed marks to be 

I applied lo the same class of goods, or to the 
exclusive use of any mark so closely re- 

! sembling the prescribed marks as to be cal
culated to deceive or mislead the public. The 
fact that such marks were not trade-marks, 
but marks used to comply with the statutes 
of the country of origin would not in that 
respect in any way alter the case. Qtuere, 

j whether any one would, in such a case, he 
precluded ....... acquiring a right In Canada
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to the exclusive use of su«h a trade-murk, 
where there was no importation into Canada 
uf goods bearing ‘.he prescribed foreign mark*.

üQtiffs brought an action for til 
infringement of their registered specific trade
mark to be applied to the goods ran nu facturées 
by them from sterling silver which, it was 
thought, '<> resembled a " British hall mark,' 
or a hall mark, as to be calculated to deceive 
or mislead the public, and it up|H-arcd that 
«luring the time that the plaintiffs' goods, 
In-aring such mark, were upon the Canadian 
market, goods bearing n '* British hall mark ” 
were also upon the market :—Held, that the 
plaintiffs could not, under the circumstances, 
exercise the exclusive right to the use of such 
murk as a trade-mark, Durham Manufac
turing Co. v. Ellis, 24 (ki\ X. lilt, ,s Rx. C. 
It. 401.

Incorporated Company Infringement 
—Passing off goods — Injunction Scope «if. 
Sovereen Mitt, Clove, and Kobe Co, v. Simeoo 
Mitt, dlovv, and Kobe Co., 3 O. W. R. (181.

Industrial Design — Cook-stove—Imita
tion - Infringement- -Injunction- t 'mu tilation 
of Conflicting Design. |—The plaintiffs were 
registered owners of an industrial design for 
a cook-stove, called the “ Royal Favourite, 
0-25.” which, as a special article of their 
manufacture, had become well known to the 
trade. The defendauts procured one of such 
stoves, caused a model to be made from it, 
and, with some minor alterations chiefly in 
the ornamentation, manufactured a stove 
called the “ Royal National, 0-25," and sub
sequently register**»! it as an industrial design. 
In an action by the plaintiffs f«>r infringe
ment. and for an order to expunge the <le- 
fendanta’ design from the register, the weight 
of evidence established that the defendants' 
design was an obvious imitation of that of 
the plaintiffs : — Held, that the defendants 
should Ik* enjoined from infringing the plain
tiffs’ design, and that the registration of the 
«h'feudauts' design shouhl be expunged from 
the register. Findlay v. Ottawa furnace and 
Foundry Co., 22 Oec, N. 200, 7 Rx. <'. R. 
338.

Injunction Security.)—The owner of a 
trade-mark, who complains that his onlers for 
sales of an article covered by the trade-mark 
are filled by the s«*n«ling of an article covered 
by the defendant's trade-mark, and that the 
resemblance between the two marks is such 
that it may induce error in purchasing, has 
the right to an interlocutory injunction upon 
furnishing security. Lefcbrrc v Landry 5 
<j. P. R. 341.

License —Option—Agreement- -Declaration 
of rights—Specific performance — Injunction 
—Misconduct—Equitable relief—Counterclaim 
—Reservation of rights—Res judicata, i/c- 
Avity v. James Morrison Hrass Ufg. Co.. 2 
O. W. R. 186, 1018.

Pleading — Kegistratiou — Prior L »«'i 
Superiority of Product—False Representations

Scirt Pocios.) In an action for Infringe
ment of a trade-mark, the defendant may, in 
answer to an allegation that the trade-mark 
was obtained by the plaintiff's firm, deny such 
allegation and state that the plaintiff was, at 
that time, doing business under another name. 
2. It is immaterial whether the interdict or 
the curator who sues es-qualité upon a trade

mark, obtained ih< registration of the trade
mark. 3. In such an action it is a valid 
ilefvuce to say that the laliel constituting 
the trade-mark in -|u«*siiou Imd ls*«*ii -is-*d hy 
the d«*f«*ndaut ami * «hers prior to the r gia- 
tration ni the trai mark by the plaintif!
4. Although it mati-is not whii-h of tin* iw«. 
prodmts is super in the defendant may met 
an allegation of lie plaintiffs declaration

a ting i hat hi*- trade-marked product i- 
su|s*rior. by rimxiiig the statement and affirm 
iug tin sup« nority of his own product. 
Fais** representations regarding the ownership 
of a trade-mark constitute no ground for tin 
voiding of it. <1. A d«*fendaut may plead in 
answer to conclusions demanding that In* In- 
ordered to c«*as«* to use a trade mark, that h< 
bail ceased to use it before the institution 
of the action. 7. That the nullity of u trad* 
mark i*au lie pl«*nded against an action hnseii 
upon such trade-mark, without th • issuing 
of a s«-ire facias hy the Crown. Fofard \ 
Ferlant!. t; (j. P. R. 111».

Pleading — Statement of Claim Suffi
ciency of.)—In an action for infringement -f 
a trade-mark, it: is a sufficient allegation that 
the trade mark used hy the defendant 
registered trade-mark of the plaintiffs, to 
allege in the statement of claim that th«- regis
tered trade-mark of the plaintiffs and tli
ma rk need Inr the plaintiffs and tl 
used by the defendants are in their essentia 
features the same. 2. It is not necessary in 

i such statement of claim to alh-g-* that th* 
imitation by the defendants of the plaintiffs 
trade-mark is a fraudulent imitation. It 
is not necessary t<» allege that the « 
used the mark with intent to deceive, and to 
induce a belief that the goods on which th- ir 
mark was used were made by tlv* plaintiffs. 
Huston Rubber Shoe Co. v. Huston Rubber 
Co. of Montreal, 21 Oec. N. 278. 7 Ex.
R. 0.

Prior Use—-Application to Rectify Reaw 
ter—Counterclaim—Title.)—A manufacture! 
or dimler in cigars cannot acquire the riglu 
t" .m exclusive use, and be entitled to 
trillion, of a specific trademark, of which 
tin* term "King" forms the leading feature 
and is used in «*«»mliination with tin* r-pn* 
sen tat ion of some particular king, while other 
manufacturers or dealers use the sunn* i-*rn 
with the likciii-ss of other kings. Spilling v. 
Ryu II, S Rx. C. It. 108, 23 Oec. N. 102, -\ 
plained. An application t<- rectify 
registi-r of trade-marks cannot he ma «le b> 
counterclaim. ( Secus now. under <l-*n«*ral 
Oriler of the 7th March, 1904.) 3. In an
action for the infringement of a trademark 
the defendant may attack the legal title of the 
plaintiff to the exclusive us«* of the trade; 
mark In* has registered. Partlo v. Todd, 17
5. ( '. It. 196, referred to. Provident Chemical 
Works v. Canadian Chemical Manu fart urint: 
Co.. 1 O. L. It. 548, approved. Spilling \. 
O'Kdly. 24 Oec. X. 110. 8 Rx. C. R. 426

Registration -Petition to Cancel •'*'»«' 
larily to Established flame—Company.]
The firm name of persons doing business as 
“ The Ruing Canning and Preserving 1 
pany ” is not so nearly similar to that <>f 
" The Laing Packing and Provision Compimx 
Ltd..” as to come within the prohibition of R. 
8. Q. «*. 4607, paragraph 1, and entitle the 
latter company to have the registration of tie- 
former s«*t aside, and the further use of such
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name prohibited, particularly iu the absence 
of proof of damage caused by such similarity. 
lainy Packing and Provision (,'o. v. Laing, Q.
R. 25 ». C. 5H4.

Registration — Words—Device—ID sem
blance— First User-Declaration—Truth of 

Expunging Mark.\ - Registration of a 
trade-mark to be applied to the sale of 
whisky was refused, on the ground that it 
too closely resembled trade-marks previously 
registered. The earlier ones consisted in the 
representation of a maple leaf and such words 
us "Old Red Wheat," "Early Dew." The 
later one consisted of the words " Maple 
Leaf " and the device of a maple leaf on 
which was impressed the ligure of a beaver, 
used separately or iu conjunction with the 
words " Fine Old Rye Whisky," etc. A 
declaration made by the respondents that 
they believed a certain trade-mark was theirs 
on account of their having been the first to 
use it, being true when made, and they having 
afterwards, when they learned of one J. (Vs 
registered trade-mark, purchased it from him, 
the petitioners were not entitled to have the 
respondents' trade-mark expunged, on the 
ground that their declaration was untrue. 51. 
In 1UÜ2, after the controversy between the 
parlies had arisen, and without notice to the 
petitioners, the respondents obtained regis
tration of another specific trade-mark to be 
applied to the sale of whisky, which con
sisted of the words “ Maple IaniE " and the 
representation of a maple leaf : -Held, that 
the registration should be expunged. Meagher 
v. Hamilton Distilling Co., 8 Ex. < It. 5111.

Representations of the King and the
Royal Arms User before Registration—De
claration Signed by Agent.] — A label, as 
applied to boxes containing cigars, bearing 
u|H>n it iu an oval form a vignette of King 
Edward VII., with a coat of arms on one 
side, and a marine view on the other, sur
mounted by the words " Our King,” and with 
the words “ Edward VIl." underneath, con
stitutes a good trade-mark iu Canada, and 
may be infringed by the impression, upon 
boxes containing cigars, of a fac-similé <>f iho 
royal arms surmounted by the words " King 
Edward." 2. The English rule prohibiting 
the use of the royal arms, representations of 
His Majesty, or of any member of the royal 
family, or of the royal crown, or the national 
arms or flags of Créât Britain, as the sub
jects of trade-marks, is not in force in Can- 
ids. It is nut essential to the validity of 
a trade-mark registered in Canada that the 
Iterson registering the same should have used 
it before obtaining registration. The registra
tion must, however, in such a case, be fol
lowed by use, if the proprietor wishes to re
tain his right to the trade-mark. In this re
spect there is no difference between the law 
of Canada and the law of England. 4. The 
declaration required from the proprietor of a 
trade-mark by s. 8 of the Trade-Marks and 
Design Act. ft. S. C. c. 63, may be signed by 
his duly authorized attorney or agent. Spilling
v. Ityall, 23 <kc. N. 102, 8 Ex. C. It. It»."».

Statement of Claim • Particulars—In
fringement. Morrison v. Mitchell, 1 O. W. 
It. 838.

Trade Union — User by non-members. 
Robinson v. McLeod, 1 O. VV. it. 83.

Use of Corporate Name Fraud and 
Deceit—Evidence.\—Since 1885 the plaintiffs, 
incorporated in Massachusetts, had done busi
ness in the United States of America and 
Canada as manufacturers and dealers in india 

i rubber ln>ots and shoes under the name of 
" The Boston Rubber Shoe Company," having 

| a trade line of their manufactures marked with 
the impression of their corporate name, regis
tered as their trade-mark known as " Bos- 

' tons," which had acquired a favourable rejm.- 
; tation. The defendants were incorporated in 
j Canada iu 1806 by the name of " The Boston 

Rubber Company of Montreal," and manufat- 
tured and dealt in similar goods, on one 
grade of which was impressed their corporate 
name, these goods being referred to in their 
price lists, catalogues, and advertisements as 

I "Bostons, and the company's name fre
quently mentioned therein as " Boston Rubber 
Company." In an action to restrain the de- 

j fendants from continuing to use such im- 
j pressed trade-mark or any other similar murk.

on such goods as an infringement of the plain- 
' tiffs' registered trade-mark :—Held, reversing 
! the judgment in 7 Ex. < '. R. 187, 21 Occ. X.
1 617. that, under the circumstances, the use 

by the defendants of their corporate name in 
the manner described on goods of their own 
manufacture similar to those manufactured 
by the plaintiffs, was a fraudulent infringe
ment of the plaintiffs' registered trade mark 
and calculated to deceive the public, ami so, 
in bad faith, to obtain sales of their own 

I goods as if they were the plaintiffs' manu
factures. and consequently, that the plain
tiffs were entitled to an injunction restrain
ing the defendants from using their corporate 

, name as a mark upon such goods matmfm - 
; tured by them in Canada, Boston Rubber 

Shoe Co. v. Boston Rubber Co. of Montreal.
; 22 Occ. N. 276. 32 8. C. It. 316.

Use of Similar Name ■ Registration - 
Misrepresentations- Injunction Evidence. I 
—The fact that the word “ Simpson " hail 
been, previously to the plaintiff's registration. 
us«-d and registered as a trade-mark for pill* 
as a cure for one complaint, did not disentitle 
the plaintiff to obtain registration of the name 
aa a trade mark for pills to cure another 
ailment, and the registration was therefore 
good. The fact that the name “ Simpson " 
was entirely fictitious and was not the name 
of the real manufacturer, did not constitute 
any such misrepresentation ns would dis 
entitle the plaintiff to an injunction. Only 
misrepresentnlions contained in the trade
mark itself will disentitle the plaintiff to tut 
injunction, and therefore fictitious testi
monials published by the plaintiff were not 
such misrepresentations as would defeat his 
right. Ford v. Foster, L. 11. 7 Ch. till, fol
lowed. .semble, that tin* prior user outside of 
Canada of the word " Simpson " in mnnee- 
tion with Kidney Fills was not sufficient to 
disentitle the plaintiff to its exclusive use 
within Canada: — Held, also, ipion the evi
dence, that the defendant had adopted the 
word “Simpson” wilfully, and solely to in
duce the public to believe that the pills he 
sold were those advertised by the plaintiff, 
and that therefore the plaintiff was entitled 
to an injunction, with costs. One of the de
fendant's witnesses stated that he had in the 
year 1801 seen the name “ Simpson’s Kidney 
Fills " inscribed upon a wire door mat in 
London. England. This evidence was objected 
to on the ground that it was secondary evi
dence and that the door mat itself should he
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produced Held, that the ei idence should be 
admitted Imhniusc tlie production of the door 
mat would lx* highly inconvenient. Temple- 
inn v. 1» allaee, 4 Terr. L. H. 340.

TRADE UNION.

Combination of Workmen to Injure 
Buiiuru of Employer Interim injunc
tion. Metallic Hoofing To. of Canada v. Local 
Tition .Vo. .lu. I mulgamated Shat Metal 
Workert' International .l**n., 2 O. W. K. 
188, 388, 81V. 844.

Exclusion of Member Interim injunc
tion — Illegal organization. Cre»»wcll V. 
HytUmraueh. 2 «. W. It. 447, 055, 002.

Expulsion of Member Article» of Aseo 
i intion — By-lair in Heutraint of Trade — j 
Illegality—Militia .trf.J — The plaintiff, a 
musician and a member of the active militia 
of Canada and of the baud of a militia regi 
meut, became a member of the defendant 
association, a body incorporated under the 
Friendly Societies and Insurance Corporations 
Act, whose object was to unite the instru
mental portion of the musical profession for 
protection of its Interests, the regulation of ! 
prices, the enforcement of good faith among 
its members, and to assist inemliers in sick 
uesa, etc. if ter the plaintiff joined, the de
fendants adopted a new article providing that 
no member should play in any engagement 

an] person playing an Instrument who 
was not a member. The plaintiff was fined, 
and ex|ielled for default of payment of the 
line, for playing in his regimental band at a 
< oneert. in uniform, under the direction of the 
bandmaster, and with the permission of the
- olonel mmmnnding—some of tie- band not 
living members :—Held, that, at the time the 
plaintiff joined the association, it was a per
fectly legal society, its objects being of a 
friendly and provident nature; but the amend
ment was unreasonable and in restraint of 
trade and for that reason, and also because
- outrary to the (juevn's Army Regulations and 
the Militia Act of Canada, was illegal, and 
the plaintiff's expulsion was invalid, and he 
was entitled to an injunction and damages. 
Rigby v. Counol, 14 Ch. I). 4K2. Mineral 
Water Bottle. Ate., Society v. Booth, .’hi <’h. 
h. 4415. Swam.- x. Wilson, 24 g. B. 1». 252, 
and Chamberlain's Wharf. Limited, v. Smith.
11900] 2 < 'h. tSO.\ considered. Parker v. To
ronto Munirai Protective A»»ociation, 21 Occ.
N. ai, :i2 o. It. :»«.
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Inducing Breach of Contract /
fere nee u-ith Butine») — Foreign Officer in
corporation— Pleading. I — Damages an- re
coverable against n trade union and the mem
bers thereof in an action by employers of 
workmen when, by means of threats, abusive 
language, and a system of espionage, the 
workmen are induced to break their contracts 
of employment with the employers, and other 
workmen arc prevented from en'.-ring into the 
employment In their stead, 
officer of mi organized bo<ly of which the local 
trade union was a part, who came to this pro
vince and aided, encouraged, and directed t la- 
members in their unlawful acts, was held lia
ble with them for the consv-queuces. It is too 
late at the trial, after a trade union has appear 
ed and pleaded in an apparently corporal- capa
city, to raise the objis-tion that it is not in 
fact incorporated or liable to be sued. Such 
an objection must be s|iecinlly pleaded. Krug 
Furniture Co. v. Berlin Union of Amalgama 

: ted Woodworker», 23 Occ. X. 170, 3 U. L. K. 
403, 2 O. W. It. 282.

Interference between Master and
Servant—Interim injunction — Balance of 
convenience. Small v. American Federation 
of Mutieiant, 2 O. W. It. 20, 33, 99, 278.

Interference with Employers’ Btui-
nees Injunetion — Action against metul..-r- 
of union—Parties — Representation - Ixx-al 
liodies — General council. liuruey Fournira 
To. v. Emmett, 2 O. W. It. 038, 850. 103*.

Interference with Servants of Plais-
tiff - Interim injunction. Small v. Hyttm- 
much, 2 O. W. It. 447, 050, 066.

Watching and Besetting ' on*ptro-y
—Injunction.! — lujunvtion grant -d in the 
terms of the order, in Taff Vale It. XV. Co. 
Amalgamated Society of Railway Servante. 
11901] A. C. 420. Le Hoi Mining t o. v 
Ho»»iand Miner»' Inion, Vo. .18. Hi «/• - 
Fédération of Miner», 8 B. ('. It. 370.

TRADING CORPORATION

See (’HUSK IN ACTION — ASSIGNMENT or
—Company.

Fees of Members IrTMfl By-let 
Penalty for Infraction.) — By their charter 
the plaintiff association have power to ini- 
jioae by by-law the payment of an annual fee 
liy each of their members, and also a iienalty
for every infract!........ tbeh bj lasts. The
association, in pursuance thereof, passed n 
by-law fixing the iiiemls-nihip fee at $2 a 
year and imposing a penalty of 810 for every 
infraction of the by-laws. The defendant 
took out his license, and paid his fee for one 
- ear. and afterwards exercised his trade for 
three years without paying his fee :—Held, 
that, in tin- circumstances, the plaintiff asso- 
• hit ion could claim from the defendant only 
the penaltj which he had Incurred (or the In*
fraction of the bv laws and not the arrears

TRADING STAMPS
See Constitutional Law.

TRANSCRIPT

Sec Execution

TRANSFER OF PROPERTY
Land Titles actsee Judo mint iiehtob
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TRANSIENT TRADERS.

So Ml Nil'll* AL l'Ulti*UKATl<IX8.

TREATING.
See I’ahliam kntaky Elections.

TREATY.
See ('<institutional Law.

TREES.

Growing; Trees Highway " Left 
standing "—.Municipal corporation Statutes. 
Wolf v. Kekoc, i o. W. It. 78.

Ornamental Trees — I)c*tr * lion by 
Hallway Company under Statute- Hiyhts of 
Omni rs — Injunction — Coustru >n of 
'•tatutcs. |—The right of property in blinde 
iroes on highways and to fence them in. h.ti 
ferred u|x>n the owners of the lands adjacent 
to the highways by s. <188 of the Municipal 
Act. It. S. M. 11*12 e. I III. is not taken 
away by au Act incorporating a railway com
pany with power to construct a line of rail
way along the public highway with the cou- 
s-nt of the municipality and according to 
lilnns to he approved by the council of the 
municipality, even although such consent has 
been given and such plans approved. The 
defendant*' Act of incorporation provided 
that the several clauses of the Manitoba Rail
way Act, R. S. M. l'.*r_> o. 147., should he 
incorporated with and deemed part of it. 
And the Railway Act provides that the sev- 
'■ral clauses of the Manitoba Expropriation 
Act, R. S. M. 11*12 e. til. with respect to 
the expropriation of land and the compensa 
'ion to be paid therefor, shall lie deemed to 
*>e incorporated mutât is mutandis with the 
Railway Act :—Held, that the defendants 
had no right to cut down the trees on the 
highway or to lower the grade in front of 
me plaintiffs' land, although such action was 
necessary in carrying out the approved plans, 
without taking the proper steps, under the 
Railway Act and the Expropriation Act. 
either to ascertain and pay the damages stif
le red by the plaintiffs to their land injurious
ly affected by the intended construction, or 
'•» procure an order front a Judge, under s. 
-5 of the Railway Act. giving them the right to 
take possession tysin giving security for pay
ment of the compensation to be awarded ; and 
'hat the interim injunction secured by the 
plaintiffs should lie continued until the trial 
unless the defendants should furnish security 
•hat they would proceed forthwith to settle 
'he amount of such compensation. Itnnna- 
lyne v. Suburban Rapid Transit Co.. 24 Occ. 
N. 380, 15 Man. L. It. 7.

Property in Tree* Planted in High
way — Destruction—Recovery.] — Trees 
planted upon the public highway in the city 
of Montreal, with the consent of the muni
cipal authority and in conformity with its 
regulations, become an accessory to the pro
perty in the land in front of which and for

the advantage of which they have been plant
ed, and the owner ol such laud may main
tain an action for damages against a neigh
bour, when by reason of the industry carried 
ou by the neighbour, the trees have lievu de
stroyed. Beauchamp v. City of Montreal, 
M. !.. R. 7 8. (-. 3S2, followed. L'Jluissi’t 
v. Brosseuu. Q. R. 20 8. C. 170.

■Sti Municipal t'orvobations Timbek.

TRESPASS TO GOODS.

Destruction of Animal Proof of iden
tity—Evidence.—lire inner v. Walker ( N.W. 
I . 2 W. L. R. 347.

Hii » of Chattels Contract for -Pay
ment i Satisfaction for Breach of—Effect 
of- At u I'riul- Vo tier of .I/o/ion.]-—In an 
action upon a contract for the hire of chat
tels. the plaintiff is entitled to recover dam
ages for rhe improper use of or injury to 
the chattels or for a conversion of them. 
Therefor- where a plaintiff sued iu assump
sit for the hire of blocks and gear for 
hoisthu, and also added a count in trespass 
for i le improper use and injury to the same 
and a count in trover for a conversion of 
a part thereof, and the trial Judge found that 
m sum of money paid by the defendant to 
the plaintiff before action was an ample com
pensât ion for the plaintiff's claim on the 
count for hiring :—Held, that this amounted 
to a finding in favour of the defendant on 
the pleas of "not guilty," pleaded to the 
<imnts in tort. A copy of the notice of the 
motion for a new trial must be served upon 
ilie Judge who tried the cause. The mere 
filing of the same with the clerk is not suffi
cient. Bony v. Rrown. 34 N. H. Reps. 41 >2.

TRESPASS TO LAND

Action - Possession—Effect of Enclosure 
j by l not her. I - -The mere enclosure of the land 
of another, by the adjoining proprietor, by a 
fence put up with the consent of and by 
arrangements with the owner, for the puris.se 
of protecting the lands of both against cattle, 
does not dispossess the owner, nor prevent 
him from maintaining trespass against any
one intruding therein, or using Ins land for 
purposes other than that for which_ it was 
enclosed. Brooknian v. Conway, 3.1 N. 8. 
Reps. 4ti2. affirmed. Conway v. Brookman, 
31 8. <\ It. 181.

Animals — Eençes —Agreement—Muni- 
j ripai By-laic. 1-—The plaintiff and defendant,
I adjoining land-owners, made an arbitrary 

division of the line fence between their lots, 
which was less than five feet in height and 

1 which they agreed to keep in repair. By 
reason of the defendant allowing his portion 

j to get into disrepair, his cattle and sheep 
got on the plaintiff’s land and damaged it.

! The defendant also allowed his cattle to es
cape and run at large on the highway,

I whence, by breaking down the plaintiff’s 
I fences, they got on the plaintiff's land and 
, further damaged it. A township by-law pro- 
! vided that no fence should he less than five 
J feet lush, and prohibited the running at large
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of nil bmivb> cuttle :■—Held. dial the dvfetid- 
aut was liable fur the damages sustained by 
(be plaintiff, and that such liability was not 
affected by the by-law. Barber v. Clearc. 2 
<>. !.. H. 213.

Boundaries Middle of stream. 11 aeon 
r. Douglas. 1 Ü. W. R. 552.

Boundaries Survey — Conventional 
line — Agreement — Possessory title Real 
Property Limitation Act Arts shewing pos
session. Clark v. Cither, 3 O. W. K. 358.

Boundary Lines Act Obligation to 
Fence--Join t O toner—Partn* Posnession 
Itight o/ Aeftow. | — 3’lie provision in s. 1 of 
die ltoundary Lines Act, It. 8. M. e. 12, viz.. 
" Each of the partn occupying adjoining 
tracts of land slutII make, keep up. and re 
pair a just proportion t the division or line 
fence ou the line dividing such tracts, and 
equally on either side thereof.” does not super 
sede the common law liability of an owner 
of cattle for all their trespasses except such 
as are due to defects in fences which the 
complainant is bound as between himself 
and such owner to keep up; and such owner 
will be liable for the trespasses committed 
by bis cattle, mii">s n is shewn that the com 
plains lit was bound to keep up and repair 
the particular part of the fence through 
which tin* cattle entered. The common law 
rule is not displaced by a joint liability to 
keep up fences. The iiijumi crops wore 
raised by plaintiff who was in possession, hut 
another person had a half interest in the 
crop: — Held, that sole possession by the 
plaintiff was suliivient to support an action 
of trespass, and it was not necessary to make 
the co-owner a party or to obtain any re
lease from him. Star Kookesby, 1 Salk. 
335, and Graham v. Peat, 1 East, 240, fol
lowed. (1 arrive h v. McKay. 21 Occ. X. 121. 
13 Man. L. R. 404.

Cutting and Removing Timber .l/to- 
$ure of Damage» — W rongful and Wilful Art*.\ 
—In trespass, the inquiry is, what damages 
will compensate or restore the plaintiff liiiati 
dally to his original position as nearly as 
possible at the time when the trespass was 
committed. Where the defendants had wrong
fully and wilfully entered upon and cm and 
carried away timber from the plaintiffs' limits, 
and the plaintiffs sued for trespass only 
Held, that the damages should lie measured 
by : (1) the value of the timber after it 
was severed and manufactured, so far us it 
was manufactured, while on the timber limits 
of the plaintiffs, immediately before the de
fendants removed it : (2) such sum as repre
sented the extent to which the limits were 
injured, if at all, by reason of their having 
heel) partly denuded by the nets of the de
fendants ; (3) such further and other damage 
as resulted to the limits by the nets of the 
defendants, such, for instance, as wasteful 
methods in cutting, using the surface to pass 
and repass, etc. Martin v. Porter, 5 M. & 
»V. 351, and Bull! Coal Co. v. Osborne.
118011] A. C. 351, applied and followed. 
Decision of Ixnint J.. 22 Occ. N. 114, 3 O- 
L- R. 200, affirmed. Union Hank of Canada 
v. It idea u Cumber Co.. 23 Occ. N. 11, 4 O. 
L. R. 721, 1 O. W. R. 7<H.

Defence — Expropriation-—Plan — De- 
tcription — Boundary Line — Damages.] —
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The defence in an action for trespass to 
laud was that the land in question Ins i> i, 
expropriated by the town of 8. under tin: 
provisions of the Acts of the province, i.vy, 
c. 84, and conveyed by the town to the «I.- 
fendaut company. The Act contained a pro
vision that, upon the filing of a plan in the 
office of the registrar of deeds for the count v 
immediately after the town council should 
have by resolution provided for such expi.. 
priât ion, all right, etc., in said lands should 
forthwith absolutely vest in the town : 11,1-1
that the filing of the plan would !>•• in
effectual iu the absence of a resolution of the 
town council providing for the acquisition 
or expropriation of the laud ; and that a <1, 
script ion written on the face of the plan was 
made part of and must be taken in conn <
iion \s ith it. The defence i<> t in' at: "
pended in part upon the position of the line 
between McD. and McL. :—Held, that th, 
mode adopted by the defendant to lix 11„. 
starting point of this line could not he adopt 
ud to the exclusion of all others, and to eon 
trol the line ns established by the vendors 
and purchasers at the times the ponveynn s 
were made, and not since disputed, especially 
as the effect would be to deprive the plaintiff 
of his land without proper notice, and with 
out remuneration :—Held, with respect 
damages, that though they were not such as 
the Court would have given, tin- mutter was 
one ill the discretion of the trial Judge, and 
there was no reason for interfering. 4/>' 7,nt- 
nan v. Dominion Iron and Steel Co.. 3'i N 
8. Reps. 28.

Ejectment - Boundaries • Survey 
Encroachment — Damages — Possession 
Form of judgment — Variation — Scale f 
costs -— ApjM*nl as to. (lilmore v. J,u<k 
hurst, 3 O. W. R. 383, «711.

Injunction Expropriation—Statute
Acquiescence — Compensation.\—Where n 
trespasser, by taking proper steps to th 
effect, would have the right to expropriate 
the lands in dispute, an injunction should lie 
withheld in order to enable the necessary pro
ceedings to he taken and compensation made. 
Good son v. Richardson, L. R. 0 Ch. 221, and 
Cowpcr v. Lnidler, 11SKK1] 2 Ch. 337, applied. 
But where there has been acquiescence equix 
aient to a fraud ufKin the defendant, the i 
junction ought not to In* granted, even when 
the legal right of the plaintiff has been proved. 
Gerrnrd v. O’Reilly. 3 Dr. & War. 411. 
XVilmot v. Earlier, 15 Ch. 1>. IX1, Johnson 
v. Wyatt, 2 DeG. J. & 8. 17, and Smith v. 
Smith, L. R. 20 I>|. 500, referred to. lt> 
the defendants' charter. 50 V. c. «2, ss. 0. 
25 (B.C.), it was provided that the powers 
to enter, survey, aw-ertain, set out, and take, 
hold, appropriate, and acquire lands, should 
he subject to the milking of compensation, and 
that the powers, other than the powers '* t" 
enter, survey, set out, and ascertain,” should 
not ho exercised or proceeded with until ap
proval of the plans and sites by the Lieu 
tennnt-Governor in council. The defendants 
entered upon lands of the plaintiffs, made 
surveys, and constructed works thereon, with 
out making eomiiensation or obtaining such 
approval. Some time after entry the de
fendants obtained the necessary order in coun
cil approving of the plans and sites of fli 
land to be expropriated ;—Held, that making 
of compensation was not a condition proved 
ent to making the survey and taking posées

TRESPASS TO LAND
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of the land, and, aa the order in council 

whs not dealt with at the trial, the rights 
of the partie» could not properly !»>■ deter
mined on the material presented ; the injunc
tion should, therefore, be refused, and the 
parties left to take proceedings us they should 
respectively see lit. Judgment in Byron X. 
White Co. v. Sandou Waterworks and Light 
Co., 10 B. (J. It. 301, varied. Siindon 
Waterworks and Light Co. v. Ityrun S. 
H AUe Co., 35 8. C. H. 300.

Injury — Trespass—Pleading -Segliyenee
Scuntcr.)—lu an action of trespass for 

au injury to the plaintiff’s horse by the de
fendant's cow, the declaration was held bad, 
on demurrer, for not alleging negligence or 
knowledge of vice. Elliott v. Dunk, 30 N. 
B. Heps. 328.

Mining Claim — Contradictory Evi
dence— Wilful Trespass—Rule in 1 ssessing 
Damages Practice—Adding Party - Revcr- 
nal on Appeal.]—In un action for damages 
for entry upon a placet* mining claim and 
n-moviug valuable gold bearing gravel and 
dirt, the trial Judge found the defendants 
guilty of gross carelessness in their work, 
held that they should Ik* accounted wilful 
trespassers, and referred the cause to the 
clerk of the Court to assess the damages. 
The referee adopted the severer rule applica
ble in cases of fraud in assessing I In- dam
ages. The Territorial Court en banc re
versed the trial Jud" in hit) findings of fact 
upon the evidence Held, reversing the judg
ment appealed from, that the trial Judge's 
findings should be sustained with a slight 
variation, but that the referee had erred in 
adopting the severer rule against the defend
ants in assessing the damages, and that his 
report should be amended in view of such 
error. Semble, that the record and pleadings 
should be amended by adding the plaintiff's 
partner ns co-plaintiff :—Held, per Tasche
reau, (J.J.C., dissenting, that, although not 
convinced that there was error in the judg
ment of the trial Judge which the Court en 
banc reversi while at the same time it did 
not appear that there was error iu the judg
ment en banc, yet the latter judgment should 
stand, ns the Court en bane should not be 
reversed unless tbe Supreme Court, on the 
appeal, be clearly satisfied that it was wrong. 
Kirkpatrick v. McNamcc, 25 Oec. X. 125, 30 
8. C. it. 152.

Possessory Action — Disturbed Posses- 
vio* — Prescription — Title •— Interven
tion.)—The plaintiff, by possessory action, 
complaints) of being troubled in his posses
sion, by the defendants, of the rear portion 
of lots 2105 and 2100 of the cadastral plan 
of Three Hivers, extending from “ la finie de 
la côte " to the river Si. Lawrence. The 
defendants pleaded ownership and jMiRsession
under arrange....nts with iiw Crown. The
Canada Iron Furnace Company intervened, 
claiming ownership of the entire lot No. 2100 
under a deed of sale of the 30th October, 
1800, accompanied by constant possession for
over ten years. The plaintiff contented the
intervention, alleging that the intervenants 
could only claim the extent of ground con
veyed to their auteur, by sheriff's sale of 
the 15th February, 1802, and which extended 
only to the “ cime do In côte," none of which 
is claimed by the action, the portion so 
claimed starting from the “ cime de la côte ” 
and going to the river. The intervenants’

title expressly covered all the land to the 
river, which is given both by the title and 
by the cadastral plan as the boundary thereof. 
The intervenants were never troubled iu their 
possession judicially, the only disturbance be
ing a notarial protest by the plaintiff, more 
than u year and a day prior to the iustitu 
lion of this action, notifying the iutevvenanis 
that he claimed the land now claimed by bis 
action, and requiring them to join in making 
a line fence along the “ time do la côte." 
This protest was not followed by any attempt 
to obtain |s>ssession of the land from the in- 
ter vena nts : Held, that there was no trouble 
de droit of the intervenants’ possession within 
ten years. 2. A notarial protest is not a 
trouble de droit of possession of laud, and 
does not interrupt prescription. 3. The in
tervenants’ title and constant possession gave 
them ownership of tbe land, notwithstanding 
the title of conveyance to their auteur. 4. 
The intervenants had a sufficient interest i" 
intervene, having shewn a possession which 
was troubled by the plaintiff's action. 5. 
Possession which affects a whole lot of land 
venders it unnecessary to prove particular 
acts of possession, within a year and a day. 
of any special part of the lot. Dupré v. 
Harbour Commissioners of Three River*, Q. 
B. 23 8. C. 43».

Searching; for Liquor without War
rant — Private DwelUng House, — Liquor 
License let — County Constable - Notia 
of Action — Ilona Fide Conduct — Leave 
and License Jury.]—The defendant, a
county constable appointed by a police magis
trate, searched the plaintiff's dwelling house 
for liquor without a warrant and without 
any special authority. In an action for tres
pass the trial Judge held that the defendant 
was acting in the discharge of his duty, 
and, there being no evidence of malice, that, 
be was entitled to notice of action, and 
withdrew the case from the jury and directed 
a nonsuit :—Held, on appeal, that the ques
tion as to whether the defendant was acting 
bona tide in the discharge of his duty as a 
constable, in searching a private house, as 
being a bouse of public entertainment, for 
liquor, was a question for the jury ; and that 
leave and license, which was argued on the 
appeal but not pleaded on the record, should 
also, if pleaded, be submitted to the jury : 
and the judgment dismissing the action was 
set aside and a new trial ordered, with liberty 
to tlie defendant lo amend by adding a plea 
of leave and license. Hell v. Lott, 25 » tec. 
X. 34. » O. L. R. 114, 4 O. W. It. 430.

Searching Private Dwelling House 
without Warrant — Liquor License Act 
— House of public entertainment — Honest 
belief — Is-ave and license — Questions for 
jury Pleading. Hell v. Lott. 4 O. W. It. 
430.

Timber - Conversion Assignment of
claim for wrongful act — Dispute of title 
—License Estoppel — Admissions — Hus
band and wife. McDermott v. Travers, 5 
O. W. It. 313

Timber - Conversion Joinder of de
fendants and causes of action — Purchasers 
from trespassers. Rogers v. Frechette, t R. 
(’.). 1 W. L. it. 190.

Title Pleadings — Jurisdiction of 
County Court — Damages — Boundary —
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Declaration — Claim of tenant Aiueud- 
mvut — Costs Uilki v. Smilh, U U. W.a. Ten.

Usufructuary of Undivided Half.)—
I hf usufructuary of an undivid«*d half of an 
in movable has a right of action in trespass. 

Martin v. Campbell, g. 11. 23 8. (;. .722.

Wrongful and Wilful — Damages 
limit of .-!*«<**—Where in an notion 
of trespass, the judgment is that the très 
puss was wrongful and wilful, the assessment 
of damages must be on tin- basis of such 
nuding, and not as if the trespass was done 
innocently or bona tide. Union Hank of Can
ada \. Rideau Lumber Co., 22 < lee. N. 114
x o. l. ic. am.

TRIAL.

1. Cache Liht, 1862.
11. Copy of Plea hi nub fob Juiiue, ioy.

III. Inhcbiption, 1562.
IV. Jvuoe—Death of, 1503.
V. Juby. 1503.

VI. Juby Notice, 1UU3.
Vll. Notice of Tbial, 1005.

VI11. POSTPONEMENT, ltiU7.
IX. 8ei*a ration OF IbBUKh, ltjos.
X. Bettimj Down, 1000.

XI. Test Action, ItiOO.

TRESPASS TO PERSON

Arrest and Search — Rcaeonablc and 
Probable Cautn — Pont Office — Decoy Let
ter.]—The appellant, a letter c-arrier employ
ai by the jmisI olKee department at Montreal, 
was intrusted with the delivery of two decoy 
letters, for the purpose of testing his honesty. 
Caeh of the letters contained a small sum 
of money. One of them bore a non-exist
ent address, the other a real address. The 
latter was delivered, but the former, under 
the rules of the department, should have been 
entered in the book kept at the post office 
for that purpose, and the letter -should have 
been returned by the carrier to the ixist office. 
There Is-ing no entry of this letter in the 
post office book, after the usual time for mak
ing such entry had elapsed, the appellant 
was detained and searched by the r<-siMindent, 
a dote, live, acting under the instructions 
of the jsist office department. The letter 
not being found on the appellant, he was 
released. On the following day the letter 
was returned to the |s>st office : — Held, 
iaffirming the disjMisitif of the judgment in 
*i- It- 20 S. C. 540. with a modification of 
the considérants) that the appellant having 
violated the rules of" the |nihI office depart
ment. by failing to enter the letter bearing 
i non-existent address in the book provided 
for that pur|Hise. there was reasonable and 
piobahle cause for detaining and search inn 
him, and that his action for damages against 
the rcN|K)ndcnt. in the absence of evidence 
that the respondent had made an improper 
nid illegal use of Ids authority in the manner 
in which he effected such detention and 
search, and subsequent release, could not be 
maintained. 2. A letter is n post letter al
though directed to a fictitious or non-existent 
address. itapir v. I auahan. Q. R. 11 K It.

Assanlt Personal injuries — Damages. 
Harris \. Hurt. Kina \. Hart. 471. 2 <>. W. 
It. 474, 3 O. W. It. 400.

Pleading — Aliénation« at to Character.] 
In an action for damages for trespass or 

aggravated assault, allegations concerning the 
respective characters of the plaintiff and de
fendant will Ih- struck out of the record, upon 
inscription in law. as being useless and not 
pertinent to the issue. Chenier v. Martin, 
if. It. 25 8. C. 824.

1. Cause Lihi.

C ase Tried Out of its Turn In Ab
ie ice of Party Veto Trial.]- Se.- J/ii i 
gen v. Croeket, 3(1 X. It. Heps. 351.

Priority - Action for Pension.] - An 
n« lion for an alimentary pension will not I» 
gix n priority ujsui the list for trial. Hm- 
aear v. Moreau, ('» Q. V. It. 437.

II. Col'Y OF 1‘l.EAUlNOH FOB JllXil

Dispensing with — Setting Dou n. | 
The copy of pleadings required by art. 2!»fi. 
('. I’., is for the us»- of the Judge alone; and 
where tin* Judge of the district had informed 
the advocates and prothonotary of that «lis 
trict that he did not require this copy, an 
inscription made without was held valid. 
\lenier v. Whiting, g. It. 18 8. C. 113.

111. Inscription.

Irregularity — Time — Joinder of /- 
sue.)—An inscription for hearing upon tin 
merits filed less than three days before issue 
joined is ill«*giil anil will be set aside mi 
motion. Hrisson v. International llormstn 
Co.. «î g. I». It. 42.

Proceeding taken in Name of De
ceased Party — A me. dment - Discretion- 
art/ Order Interference with Discretion on 
Appeal.]—During the time between the hear
ing of a case and the rendering of the judg 
ment in the trial Court, the defendant died. 
Mis solicitor, by inadvertence, inscribed tin- 
ease for revision in the name of the deceased 
defendant. The plaintiff» allowed a term 
of the Court of Review to pass without no
ticing the irregularity of the inscription, hut. 
when the case was ripe for hearing on tie- 
merits, gave notice of motion to reject the 
inscription. The executors of the d«-censed 
defendant then made a motion for permission 
to amend and to Ik* allowed to make a regu
lar reprise d'instance. The Court of Review 
allowed tin- plaintiffs' motion ns to costs 
•inly, ix-rmitte»! the amendment and reprise 
«l'instance applied for, and reversed the trial 
Court judgment on the merits. The Court of 
King's Reneh (appeal side) reversed the 
judgment «if the Court of Review, on theSee Assault.
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ground that it had nu jurisdiction to allow 
the amendment and hear the «use on the 
merits, and that, consequently, all the orders 
and judgment, given were nullities:—Held, 
reversing the judgment appealed from. Strong, 
C.J., and Taschereau, J., dissenting, that the 
Court of lteview had jurisdiction to allow the 
amendment and reprise d'instance, and that, 
as there was no abuse of discretion, the 
Court of King’s Bench should not have in
terfered. Pria v. France, 22 (I t. X. 46, III 
8. C. E. 666.

Reinstatement of Case Struck Out—
A'olkr.J—Where a case, inscribed on the roll 
for trial, has been struck out in the absence 
of the attorneys, it may be reinstated on the 
roll on the application of either of tin- pas
ties, after notice to the other party. Carter 
v. W alker, Q. R. 23 8. C. 123.

Time — Premature Filing.]—A proceed
ing in an action has no efficacy except ns of 
the day upon which it is filed at the re
cord office and made part of the record. 2. 
An inscription for examination and hearing, 
made before the expiration of the three days 
which follow issue joim-d, will be set aside 
upon the application of the opposite party. 
Lachanci v. Vannult, 4 (j. P. R. 223.

f*re Appeal — Exhibits — Pleading.

IV. JutxHB—Death of.

Reservation of Judgment — Jieu 
Trial.]—The evidence was taken and the ar
gument heard before Bose. J., who died with
out laving given judgment : Held, that the 
ordinary course would be to have the action 
set down for argument before a Divisional 
Court on the evidence already taken, but 
that there was no power to make such an 
order, either in Court or Chambers, except 
on consent. Wellbanks v. Conger, 12 P. It. 
354, distinguished. The defendant not con
senting, no order could be made, and the ! 
cause must go down to trial again. Clarke 
v. Trank, 21 Oec. X’. 168, 1 O. L. It. 207.

V. JUBY.

Answer to Questions. Balfour v. 
Toronto It. IV. Co. 5 O. L. It. 738, 2 O. W. 
It. 871.

Application for — Action for Money 
Lent --.loin der of Claimn—Exception.] — A 
Halm arising from a loan of money by an 
advocate to a broker is not a debt of a com
mercial nature, and consequently is not sus
ceptible. under art. 421, C. C. P.. of trial 
by jury. And where such claim is joined 
to a demand of a commercial nature the de
fendant is entitled, under art. 177, C. C. P.. 
to stay the suit by dilatory exception. Gil
man v. Fen trick. Q. It. 20 8. C. 818.

Application for — - Change of Venue— 
Time for -Amendment.]—An application for 
change of venue and trial by jury after an 
order made giving leave to amend defence, 
hut before delivery thereof, is premature. 
Bank of Britinh Columbia v. Oppenheimer. 
7 B. C. R. 440.

Application for Delay hi Proceeding 
- Bar.] — A party who 1ms applied for a 
trial by jury is deprived of the right of pro
ceeding by the expiration of the delay of 

1 .‘Ml days from issue joined, if the application 
l has been made by pleading, or from the 

judgment granting a special application for 
; a trial by jury, il" there bus been such an 

application. Copland v. Canadian Pacific It. 
IV. t o., 4 Q. P. it. 163.

Application for F gait able Relief ■—
Quentiunn uf Fact. \ Action by a former

, shareholder in a company against T. and 
I the company, the latter being joined as defen- 
j dant because T. and bis brother and partner 

had a controlling interest in the company, 
j and the consent of the company to be joined 
| as plaintiff could not be obtained. It was 
\ alleged that T. while a director of the com

pany had discovered a valuable bed of gold in 
| areas as to which the company held an option 
I to purchase: that the discovery was eon- 
I cealed ; and that T. procured a conveyance of 
. the property tu himself, and also purchased 
I the shares of the other shareholders, inelud- 
| ing those of the plaintiff, without disclosing 
I the discovery. These facts were put in issue 
j b.v T. The relief rough! to be obtained was.
I among other things, a declaration that T.

held the areas as trustee for the company,
‘ and that the company was entitled to a 
! transfer thereof: also, that the transfer <>f 

the shares by the plaintiff to T. should be 
j set aside. The defendant applied for an 
j order to have the issues tried by a jury: 
j O. 114 2: Held, that the admitted relation 
j of T. with these properties and to bis eo- 
i owners and co-partners in the transaction 
| was such as to entitle all others interested 

in the pro|ierty to the fullest explanation 
of the dealings of T. with tie officers of 
the company, and the circumstances under 

j which he and his partner became proprietors 
| of the mine. The inquiry could be more 
I effectively made in a trial before a Judge, 

as in other equitable proceedings, than be
fore n jury. The application was dismissed. 
Rood v. Thompson, 22 Oec. X'. 36.

Application for - Fraud—Time.] — 
There cannot be a trial by jury except in 

i the cases enumerated in art. 421, C. 1*. 2. 
j An action for damages, founded "upon fraud 
i and false representations, docs not come with- 
| in any of the classes of actions mentioned 

in 'hat article. 3. After a motion is made 
t- settle the facts, it is not too late to 
plead that the action is not one proper to b*- 
i ried by a jury. Ball v. Royal Bank of Canada. 
1 Q. P. R. 309, Q. It. 21 S. C. 321.

Application for — Time.]—.An appli
cation for a trial by jury will be received 
if it is made within three days after issue 
joined, although tlie notice thereof was not 
given a clear day before the return of the 
motion. Richer v. Nhairinigan Water and 
Poirer Co., 7 Q. P. R. 71.

Application for — TrenpantA—To make 
I a ease for an order for trial of an action 

b.v a jury, all the causes of action must be 
susceptible of being tried in this exceptional 
way. 2. An action in which damages are 
claimed against the defendants for having 
executed an illegal mandat de perquisition 
and having entered without warrant the domi
cil of the plaintiff and having threatened her
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wilb criminal prustxuliou, may be tried bé
ton u jury ; but it the plaintiff claims, be
side*, damages on account of being deprived 
of the use ot certain persoual prui>erty, that 
cause ot action take# away the right to trial 
by jury, Roy v. Dickson, 4 tj. 1‘. H. 307.

Application for — Time. | —A special 
application to a Judge for leave to exercise 
th«- option of huviug a cane tried by a 
jury, when that option has not been exercised 
by the declaration or the defence, muât be 
pr.-sented to the Judge within the three days 
which art. 423 fixes tor this purpose, and it 
will not suffice to give to the opposite party 
notice of this application within this time, 
even when one of three days is a uou- 
juridicul day. Canadian Pacific It. IV. Co. 
v. t otter, y. It. 12 K. li. 139.

Application for — Time Justice's 
•'ourt — Adjournment — Continuation of 
Trial before Another Juttico—Security for 
> osts.y— An application for a jury under 
(*. 8. c. tiO, s. 31, must be made one clear 
day previous to the trial ; and a demand made 
after a trial had been commenced, nnd nd- 
jouru'Hl at the request of the defendant be
fore any substantial progress had beer, made, 
is too late. A bond for security for costs 
under 49 V. c. 33, approved of by a justice 
who has been called upon to continue a trial 
commenced In-fore the justice who issued the 
first process, and who was unable by reason 
of illness to conclude the trial, is sufficient. 
Temperance and daterai Life ,i»*c<. Co. of 
\orth ImmVfl v. Ingraham. 33 N. It. Heps. 
358.

Application for — Time - Son-juritli- 
■ al hay.]— Where the third and fourth days 
following that upon which issue is joined 
are non-juridicul days, n motion for leave to 
elect to have a vase tried by a jury may he 
presented on the following juridical day. 
ilorloek v. Webster, 5 <J. V. it. 484.

Application for Time—Pleading. |
A plaintiff who is in default for a reply to 
a plea, may obtain leave to file his reply, hut 
such filing will not have the effect of extend
ing the time to elect for trial by jury, the 
time therefor having expired on the fourth 
day after issue joined. Demger v. draud 
Trunk R. W. Co., 3 Q. P. R. 136.

Claim and Counterclaim.! —Where the 
«•him is such that it cannot by reason of It. 
170 of the Judicature Ordinance <<\ <>. 1898 
V. 21), be tried by a jury and there is a 
counterclaim which, if the defendant had sued 
hi a separate action, he would have beeu en
titled to have tried by a jury Held, that 
if the counterclaim arises out of the same 
transactions ns the claim, they must lie 
tried together; and in that event tin- defend
ant, having accepted the forum choseu by 
plaintiff, a jury cannot lie allowed. F riel 
s. Stint on, 3 Terr. L. R. 252.

Direction to—Submi**ion of (Jutstions—- 
Scientific Investigation—Keic Tnal—Excep
tion* to Charge—Exclusion of Jury.]—In an 
•••tion by a ship owner against a tug owner 
for damages for negligence on the part of 
the tug in allowing the ship to drift ashore 
while attempting to tow her from a danger- 
ons position, the Judge in his charge to the 
jury explained the law applicable to the 
issues, but he did not point out to the jury

tin- beuriug of the facts in evidetxv upou 
the questions to Is? determined:—Held, Hi. 
the charge was incomplete and was misun
derstood by the jury aud that there nn 
therefore be a new trial. The Judge is bound 
to submit questions to the jury il requested 
to do so. Per Hunter, V.J. : (1) A jury 
is not suited to try a dispute involving qu, < 
tious us to what were the proper mum. ,1 
mamvuvres to be performed under peculiar 
conditions, nnd the new trial should Is- lc .| 
before a Judge without a jury. (2) The 
(’ourt has jurisdiction to order n new trial 
without a jury, although the appellant in his 
motion for a new trial does not so ask 
Per Martin, J. : (1) It is the duty m tl„. 
Judge under s. 86 of the Supreme Court Act, 
JittM, to instruct the jury upon nil leading 
croups of evidence and apply to them tli. 
law ns affecting the issues arising out "t 
such evidence. (2) The jury should not he 
excluded from the court room during the 
discussion on an application by counsel for 
further direction by the Judge. <3) The 
plaintiffs have an inherent right to a jury, 
and mere complexity of fact is no ground 1 • 
depriving them of that right, ilatka
era' Association v. Spencer, 24 Occ. N ;tt,|
10 B. C. R. 473.

Disagreement — Motion for nonsuil 
Negligence of master—Death of servant Ac
tion for damages. Roger* v. Etnpin Lino 
stone Co., 3 O. W. it. 788.

Disagreement Fraud — Judgment by 
Court.] — On the second trial of an action 
on a promissory note, where the defemv 
alleged fraud on the part of the plaintiffs 
in obtaining the indorsement, the jury «lis 
agreed. Plaintiffs then moved for judgment 
<>n the ground that there was no evidence 
of fraud, nnd the motion was refused 
Held, that no jury could properly tind fraud, 
and it was desirable, especially in view of the 
first abortive trial, that the judgment should 
now Is* entered which should have b«‘eii en
tered at the trial. Yorkshire duarantu and 
Securities Corporation V. Fulbrook, 9 It. C. 
It. 270.

Dii qualification of Juror Setting
uside Verdict.]— If a juror on the trial of a 
cause is allowed without challenge to act as 
such on a subi equent trial, that is not per 
se a ground for setting aside the verdict on 
the latter. Dunamuir v. Lotcenberg, Harris, 
é Co.. 24 Occ. N. 117, 34 S. V. It. 228.

Failure to Set Down in Time Power
to give leave to set down—-Jurors Act, s. '.*7 

Amending Act, 2 Bdw, VII. c.
Fleming v. Canadian Pacific It. IV. Co., fi <». 
W. R. 588.

Failure to Submit Question (nr
Trial. | In the trial wifli n jury of a reple
vin action, the fact in issue was whether an 
annual rent, the amount whereof was fixed by 
.in award, was agreed prior to the snbt 
sion to arbitration to lie paid in advance, or 
whether both the amount of the rent anil the 
time of payment were included in the subuiis 
sion. The ascertainment of this fact was not 
left to the jury, and pursuant to a general 
verdict judgment was entered for the defend
ant:—Held, on npiicni, that, in consequence 
of the non-submission of this question of 
fact to the jury, there must be a new trial. 
UacAdam V. Kick bush, 10 B. C. It. 338
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Findings —Meaning oï—Negligence—(Jou

ir! bu tory negligence — Injury at railway 
crossing — Signals — Evidence — Nonsuit. 
Moore v. Grand Trunk It. IV'. Co., t> O. W. 
IL 1U31.

Findings Negligence—Failure to agree 
as to contributory negligence. White V. Can
ada Atlantic H. W\ Co., 3 O. W. R. SK).

Findings as to Negligence —Questions 
hi to Special Uround»—Judge’s Charge—.Vou
lu. - lion—SI indirection—A etc Trial.}—Upon 
a trial liy jury, tbe Judge in directing the 
jury as to the law is bound to call their 
mention to tbe manner in which the law 
-liuiild be atmlied by them according to their 
liudings as to the facts, the extent to which 
he should do so depending on the circum
stances of the case he is trying. And. where 
the form of the charge was defective in this 
respect, and, consequently, left the jury in a 
(••infused state of mind as to the questions in 
issue, a new trial was directed. Judgment in 
Alaska Packers’ Association v. Spencer, 10 It. 
c. 11. 473, affirmed ; Davies, J., dissenting :— 
Held, per Nesbitt. J., that in an action 
founded on negligence it is advisable that 
specific questions should be submitted to the 
jury to enable them to state the special
grounds on which they find negligent..... . no
negligence. Spencer v. Alaska Packers' Asso
ciation, 35 8. C. It. 303.

General Verdict Questions Submitted— 
Oral Contract—< ridibilitg of Parties,]- 'Hie 
o rms of an oral contract were in question. 
The plaintiff and defendant, being the only 
witnesses oi the point, each swore positively 
to his version of the contract. Counsel for 
each of the parties at the trial proposed cer
tain questions, asking that they be submitted 
to the jury and objecting to the submission of 
the questions proposed by the other side. The 
Judge submitted both sets of questions, but 
directed the jury that they were at liberty 
either to answer the questions and thus give 
a special verdict, or to give a general verdict. 
The jury gave a general verdict for the 
plaintiff. On a motion by the defendant to 
set aside the verdictHeld, that the ques
tion of there being a mistake or no consensus 
ad idem did not arise, and that the verdict 
depended on the jury's view of the credibility 
"f the parties, and that, therefore, the ver
dict should not be disturbed. Xarson v. 
McLean, 2 Terr. L„ R. 4.

Inconclusive Findings New Trial 
Seglifienos.)—The plaintiffs intestate had a 
contract with the defendant company to re
pair a bridge, and in an action to recover 
damages for his death by the defendants’ 
negligence, the jury found, inter alia, that he 
went on such business on a coal train without 
any ticket, but with the consent of the cili
ce r in charge, and that the latter had no 
mthorlty, unless by custom, to allow the 

deceased to travel on the train:—Held, that 
the findings were Inconclusive and that there 
should he a new trial. Nightingale v. Union 
Collier* Co.. S R. C. R. 134.

Inconsistent Findings- -Contrnct -New 
Trial.] — In an action for damages for 
breach of a contract the jury found, in 
answer to questions submitted by the 
Judge, that the racks furnished under the 
contract by the plaintiffs, and rejected by

the defendants’ inspector, were not in ac
cordance with the contract and specifica
tions, hut were in accordance with the 
sample rack furnished by the defendants on 
acceptance of the plaintiffs’ tender ; they also 
found that the defendants employed a com
petent inspector and he acted in good faith, 
and they assessed the damages at $831.70. 
for which amount a verdict was entered for 
the plaintiffs : Held, ou n motion to set 
aside the verdict and enter a verdict for the 
defendants, that, in view of the findings that 
the inspector acted in good faith, and that the 
racks were not manufactured according to the 
contract and specifications, there must be a 
new trial. Lawton Co. V. Maritime Combin
ation Hack Co., 30 N. 11. Reps. 004.

Inconsistent and Unsatisfactory 
Findings- Re-trial. Moore V. Grand Trunk 
H. U . Co., 5 O. W. R. 211.

Interpleader Issue.]—Neither a Judge 
nor the Court, in the North-West Tern 
tories, has power to direct the trial by jury 
of an interpleader issue. McIntosh V. Shaw. 
4 Terr. L. R. 07.

Judge’s Charge Time for Objecting - 
Statement in Writing — Misdirection—Affida
vit.]—A party who desires to object to the 
direction given to the jury by the trial Judge 
must formulate his objection at the trial, and 
indicate in writing the portion of the charge 
to which lie objects, and he will not be per
mitted to make the objection at a Inter stage, 
establishing by affidavit the direction given to 
the jury which he alleges to be contrary to 
law. It il a nger V. Larocque, Q. It. 25 S. (*. 
403.

Jnrors Same Juror Sitting on J'ormcr 
Trial — Challenge- New Trial.]—The fact 
that a member of a special jury was one of 
the jurors at a former trial is a good ground 
of challenge at ,i new trial, hut the fact that 
such a juror served without challenge is not 
per se a ground for granting a new trial. At 
tin* first trial, with a special jury, the plain
tiff got a verdict in his favour, and on appeal 
n new trial was ordered. At the second trial 
a nonsuit was entered, and on appeal a new 
trial was ordered. At the third trial, also 
with a special jury, the plaintiff got a ver
dict in his favour. Between the second and 
third trials the defendant changed her soli
citors. At the first trial the defendant was 
in Court, but on account of illness was not 
present at either the second or the third trial. 
.1. M. was a juror on the lira! trial and also 
on tin* third trial, but neither the defendant 
nor her solicitors were aware of the fact 
until after the conclusion of tbe trial :—Held, 
refusing a new trial on this ground, that in 
selecting a sjiecinl jury it was the duty of 
the solicitor to ascertain any grounds of chal
lenge. an opportunity to do which is provided 
hv s.-s. 5 of 8. 59 of till* Jurors Act. Harris 
v. Dunsmuir, 22 Occ. N. 341, 9 R. C. R.
:m.

Misdirection — Judge's Opinion of Evi
dence.]—It is not misdirection for the Judge 
tu tell the jury his own opinion on the evi
dence before them. In his charge to the jury 
the Judge stated that he himself would pay 
very little attention to certain corroborative 
evidence adduced by the defendants, but he 
»*so told them that the matter was entirely
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for them to decide :—livid, not misdirect um. 
Harry x. Rockers S. S. Co., It) It. C. R. 2;'»8.

Misdirection Sun-production — Infer
ence—Sew Trial.\ In mi action involving 
disputed accounts, it in not n ground for n 
new trial tlmi the Judge told the jury they 
might dmxx inference* favourable or un- 
fax ouru hie to the plaint iff"* caw from the fact 
that he refused to produce, under notice, 
documentary evidence in hi* i*Mwewion, 
which, it was admitted, con taint'd some ac
count of the transaction in dispute. Hal* v. 
Leigktuu, au X. U. Reps. 2ÛÜ.

Option for Tailuri to llring on ’Trial— 
Subsequent Hi ply — Motion /or let of 
Option.]—When, after making the option for 
a jury trial in hi* declaration, the plaintiff 
allows more than ,'l«) days to elapse from the 
date on which he should have tiled hi* answer 
to a plea, xvithout proceeding to bring on the 
trial, lie i* deprixed of hi* right to a jury 
trial, and subsequent production of an answer, 
whether by consent or otherwise, has not the 
effect of reviving the lapsed right to a jury 
trial. A motion praying act of an option 
already made is not a proceeding to bring on 
the trial: \tselin v. Montreal Light. Ileat 
and Router Co., 7 (J. I'. It. 218.

wjiwuu tui i inif i I * i iii i ion. |
—If a plea is tiled during the long vacation, 
the plaintiff may reply ou the 7th September, 
from which date the delay for making option 
for trial by jury will run if the plea is not 
answered. llilunger \. Montreal Strut R. 
W. Co., 7 Q. I\ R. 272.

Order for Special Jury .Veto Trial.\— 
Pursuant to an order therefor, a trial was 
had with a special jury; on appeal a new 
trial was ordered :—Held, that the order for 
a special jury xxu* not exhnnsted, and a sum
mons for a special jury on the new trial was 
unnecessary. Alaska Ruckers' Association v. 
Spenter, 11 It. ('. R. lit* 1 \\. L. R. 108,
188, 667.

Order for Spec d Jury—Ncu? Trial— 
('hinge of ('ircumstanccs. | - -Pursuant to an 
order therefor a trial was had with a iqiecial 
jury; on ap|M>al a new trial was ordeml 
Held, per Irving and Morrison. JJ., Hunter. 
C.J., dissenting, that the order for a special 
jury xxu* not exhausted by the abortive trial, 
and that, as there had been no amendment of 
tbe i' ■ actings or change in ilie ctnuinstances, 
the order wa* not provisional in it* nature. . 
Per Hunter. dissenting : — Any purely !
procedure order which doe* not touch the 
merits of the chho. or the right* of the 
I writes, can be disregarded or vacated if the 
circumstancc-H have changed or the ends of 
justice require it, although it has not lieen 
appealed against : and, as there were is*ues 
involving scientific investigation, the trial 
should he had xvithout a jury. Alaska 
Hackers' Association v. Spencer, 11 It. C. R. 
280. 1 W. !.. It. 108. 188, rst7.

Question for Jury—Master and Servant
Injury to Servant — Negligence — findings 

of Jury—Casual t’onneclion -Neie Trial — 
Costs.) — Plaintiff received injurie* through 
carelessness of a fellow workman, and the 
jury found negligence, and stated in what the 
negligence consisted, but because they did not 
state that such negligence was the cause of

plaintiff's injuries a new trial was order..I.
I he jury when asked whether the defen 

dams through their foreman were guilty • 
negligence, and if so in what such ueglig,.,,. 
consisted, were not explicitly directed t<> eon 
line their findings to such negligeuc... if aln 
as, upon the evidence, they slmutd be mui> 
tied had caused the explosion which injured 
plaintiff. Ilillycr v. W ilkinson Rlough < 
fi U. W. R. 748, » O. L. R. 711.

Retirement Tin ts fur Jlldgi (July.
On a trial by jury after the plaintiffs' cam 
lus commenced, the Judge may, in his di* 
cretion, permit the jury to retire while pro. . 
is being given of facts xxith xxhich ii 
alone is concerned. Itunk of ttniixh 

, Columbia v. Oppenheimer, 20 Occ. X. 270, 7
H. V. R. H8.

Right jury lifion to Set Aside MV 
—Issm* | — In an action to set aside ;i wi 

! on the ground that it was obtained by fraud 
i and undue influence, the plaintiff asked for .' 

jury : — Held, that the action was on. of 
those referred to in Utile 81, and ns such 
according to Rule !t20, must lie tried wit lion' 
a jury. Per 1 trake, J., that the charaetiM 
of an action is determined by the issue- 
raised in the pleading* rather than by tie 
prayer for relief. Stewart v. Warner, 1 |;
<'. It. 208. and Corbin v. I/Mikout Mining Co. 
5 It. (’. It. 281. approved. Ilopper v. Hum 

U I

Right to Jury I hit y of •ludgi.\ Tb
power xv hich a Judge lias to take a case a wax 
from tlie jury should be exercised only when 
it i* clear that the plaintiff could not hold 
a verdict in his favour : if the niattei i- 
reoBonably open to doubt, the Judge should 

; let the case go to the jury, anil then deddi 
h net essary, \\ hot her i here is bdj evld t 

, which the verdict can be supported. Nightii 
I gale v. I uion Colliery Co. of Hritish Coluw 

lid, 23 Ckr. X. 208, « It. C. It. 463.

Right to Jurv—Joinder of Issue Subsi 
quent Leave to lie ply-—Revival of Right /■» 
Ask for Jury.] Issue is joined by reason of 

! default in replying to a pica : and the right t > 
trial by jury, lost bj neglect to demand 
act of option within tin* 20 days following 
that upon xvhlch the plaintiff ha* been fore 
closed of his right to reply to the plea, is not 
revived by the plaintiff subsequently obtain 
ing leave to file his reply. Vinrent v. Mm 
trval Trhan R. U. Co., tl Q. P. It. 28!).

Right to Jury—Joinder of Issue Tim 
— iVait’cr.]—A case is ready for trial on tin 
day when issue is joined, either by the filing 
of a pleading or the foreclosure from filing 
■ana. 2. liter the right to a jut
been forfeited by the expiry of 80 days after 
a foreclosure, the consent to the filing of a 
pleading does not constitute n waiver of smli 
forfeiture. 1 latthnrs v. To ten of IV. W 
mount. (1 (j. 1*. R. 62.

Right to Jury — Insurance — Poxrers of 
Jury—Motion—Costs.]—An action to recover 
the nmount of a policy of insurance issued 
by a mutual insurance company is not of 
such .i nature t hat ii can be submit ted 
jury. 2. The question of the went of juri
diction of the jury ma y he raised at any 
stage "i ile- cause, but if it is raised foi 1 

' first time in nnsxver to a motion to •‘fixer 
les faits." such motion will lie dismissed with
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cunts. J l ont real Coal and Towny Co. v. 
Urittsh Umpire Mutual Assurance Co., 5 Q. 
1». B. 283.

Right to Jury — Option—Inscription for 
Proof and Hearing —Delay.]—The delay of 
30 days, within which a party must pruvvwl 
to brim; on a trial by jury, runs from the 
day of the granting of a motion praying acte 
ut his option for jury trial. 2. A motion 
lor fixing the facts for the jury is a proceed
ing to bring on the trial, and an inscription 'or 
proof and hearing tiled by the adverse party, 
notwithstanding such motion, will be rejected. 
Harlot k v. Webster, ti tj. P. R. 411.

Right to Jury — Practice-Demand in 
Pleadings—•Time — "Heady for Trial" — 
.Imt'ndmcnf.] — A cause stands " ready fur 
trial." under the provisions of art. 412. i (\ 
1'., ti|H»n issue living regularly joined between 
the parties; and if a party who has made a 
demand in the pleadings for a jury trial, 
allows more than 80 days to elapse after the 
cause so stands ready for trial, without pro
ceeding to bring on the trial, or obtaining 
an extension of the delay on application to 
the Court, he is deprived of his right "to a 
jury trial by the sole operation of law. This 
rule is not affected by the fact that the ad
verse party, during the 30 days, with tin* 
formal consent of the party who demanded a 
jury trial, withdrew an allegation of one of 
his pleas. Standard Lift \ssuranee I'u. v. 
Uontreal • <ni and Totting Co., u. It. 13 K. 
B. 183.

Right to Jury — Time for Exercising 
Option.| A motion to compel a party to 
exercise his option for or against a trial by 
jury, will be granted even after the expiry of 
the time fixed by art. 423, t I'., if it appears 
that the delay has been for the purpose of 
accommodating the opposite party. Vann v. 
st. Lawrence Sugar Refining Co., » <j. p. R.

Severing Issues Rule 170. Turner v. 
I an Meter (N.W.T.l, 2 W. L. R. 345.

Special Direction to Sheriff. | - Where 
an action is to In* tried at the Victoria or 
Vancouver civil sittings held pursuant to s. 
"• of the Supreme Court Act Amendment Act. 
11*01. a s]M*cinl direction (under s. till of the 
Juror* Actl to the sheriff to summon a jury 
is necessary. Tanaka v. Russell, It H. t R.
83».

Special Jury Fees of Jurors Mileage. |
A special juror is entitled to .$2 for each 

day's attendance at Court, whet lier he serves 
or not, and whether in order to attend Conn 
he travels front his place of residence or not. 
if he so travels he is in addition entitled to 
mileage. Taylor v. Drake, 22 Ore. X. 220. 
ti H. c. R. M.

Special Jury Striking Partir s—Defen
dant to Counterclaim—Challenge.]—The de
fendants in the original action counterclaimed 
against the plaintiff and one R. On the de
fendant's application an order for a special 
jury was made, the plaintiff and R. 
acquiescing. On the striking of the jury the 
sheriff refused to allow R. to take any part, 
and ilc plaintiff then applied under Rale 167 
to strike out the counterclaim liecnuse of the 

D—61

impossibility of properly striking a special 
jury where there are more than two parties :
— Held, that the plaintiff had no right to 
make the application. As R. acquiesced in

j the order for a sjwcial jury when it was 
; made and had not appealed, a challenge to the 
; arra.v by his counsel at the trial was over

ruled. Hank of Hrilish Sortit \merica v.
Robei H é Co. { Ltd.), :• B. 1 ' R. n.

Summoning of—Procedure -Jurors' Act
Directory or I in pirn t ive.]—If on the trial 

of an action in the Supreme Court twenty 
jiersons do not appear from which a jury may 
lie selected, the panel may be quashed. The 
provisions of the Jurors Act relating to the 
procedure to be followed by the sheriff in 
summoning a jury are not imperative but 
directory, and an irregularity in respect 

I thereto is not ipso facto a ground for setting 
| aside the panel. Ross v. liritish Columbia 

Electric II. U . Co., 7 B. C. R. 304.

Title to Land \eic Trial.]—Cases in
volving the title to land should Im* tried with - 

I out a jury, so that the necessity for a second 
trial mav In* avoided. Wason \. Douglas. 21 
Do . X. .721.

Verdict I title finite ness—Circumstances <>/
' Case Discharge of Jury — Recalling, and 

I mending Verdict — Effect of—\< tr Trial
s’on-dint ,,<in.\ - In an action for damage* 

I caused by water being backed up on to the 
! plaintiff's premises, the jury did nut answer 

the questions put, hut answered : "We have 
not answered exactly in the form of the ques
tion. We find that the construction and 
grading of the street across Boundary creek 
caused the plaintiff dhmage in the sum of 

i s.'l.tNHiwithout stating that the grading was 
| done by the defendants. It appeared that the 
I dispute at the trial narrowed down to whether 

it was the grading of the street by the de- 
! fendants or the grading of an alley by one 

’’leteher that caused the damage. On the 
verdict judgment was entered for the plaintiff :

I —Held, on appeal, that from tie* eircum- 
I stances of the < use I lie verdict would support 

the judgment. Where counsel at the trial 
abstains from asking the Judge to submit a 

: point to the jury, a new trial will not In*
' granted on the ground of non-direct ion as to 
i that |N)int. After judgment was pronounced 
i and the jury was discharged, at the direction 

of the Court the jury was recalled and asked 
certain questions as to the meaning of the 

! verdict, and the verdict was amended accord
ingly :—Held, that whatever was done after 

' ilie discharge of the jury was a nullity. 
Wntcrlnnil v. dtp of (Jrcenteood, 22 Occ. X. 
246, H B. (\ R. 30».

Verdict -Special I crdict- setting lside
— Weight of Evidence. |—The Court will not 
set aside a verdict rendered by a special jury, 
merely because the Court would have come to 
a different conclusion on the evidence ; the 
verdict is not considered against the weight of 
evidence unless, in the opinion of the Court, 
it is one which the jury, viewing the whole 
of the evidence, could not reasonably find. 
(Article 501. < C. IM. McLeod v. Montreal 
Street R. W. Co., O. It. 20 S. C. 8.

Verdict- -W tight of Eeidcnct Negligence
— Railway—Sparks from Engine.]—Fire was 
discovered on J.’s farm a short time after 
the passing of a train of the Grand Trunk
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liai I way. drawn by two engines, one Laving 
a long, and the other a short, or medium, 
smoke box. In an action against the com
pany Cor damages it was proved that the 
former was perfectly constructed. Two wit
nesses considered the other defective, but 
nine men, experienced in the construction of 
engines, swore that a longer smoke box would 
have been unsuited to the sise of the engine. 
The jury found that the lire was caused by 
sparks ironi one engine, and they believed it 
was from that with the short smoke Iwx ; 
and that the use <•! said !)"\ constituted 
negligence in the company, which had nut 
taken the proper means to prevent tbi* emis
sion of sparks: -Held, affirming the judgment 
of the Court of Appeal, 2 O. L. It. 080, 22 
Occ. N. 12, that the latter finding was not 
justified by the evidence, and the verdict for 
plaintiff at the trial was properly set aside. 
Jackson v. (I rand Trunk It. If. Co., 22 Occ. 
N. 24», 32 8. ('. It 245.

Sec Appeal — Contract—Courts—Defa
mation—Insurance—Master and Servant 
—Medicine and Surgery — Negligence — 
Principal and Surety.

VI. Jury Notice.

Action against Municipal Corpora
tion—Son-repair of Street—Judicature Art.
8. 10^—-Delay in Moving—Costs.]—Injuries 
caused by the negligent use of a steam roller 
helonging to a municipal corporation and 
operated by a contracting company on a street 
of the former, are not caused through non
repair of the street; and a motion by the 
defendant a. under s. 104 of the Judicature 
Act, to strike out a jury notice in an action 1 
to recover damages for injuries ho caused, was 
refused. Because of the long delay in moving j 
the costs were made costs to the plaintiff in 
any event. Kirk v. City of Toronto, 24 Occ. 
N. 02, 7 O. L. It. 86. 2 O. W. It. 1138.

Action against Municipal Corpora
tion \'on-repair of Street — Jury Notice — 
Striking Out.]—Ry s. 104 of the Judicature 
Act, an action against a municipal corporation ; 
for an injury “ sustained through non repair ” ! 
of a highway, is to be tried without a jury.
It was alleged that an accident to the plaintiff 
was caused by the negligent construction of a 
certain pavement, which was built on an in
cline, and made with an exceedingly smooth 
granite linish, at all time dangerous to pedes
trians. and when moist rendered even more 
dangerous than when dry through the faulty, 
improper, and negligent construction thereof. 
Th.- Master in Ohsmbtn decided that, eecun 
dum allegata, the action was for non-repair, 
which he defined as meaning any omission of I 
duty on the part of the municipality which 
makes the highway unsafe. Making a new 
road or walk defectively and leaving It in 
such unsafe condition would seem to be non
repair, within the words of the statute, ns 
interpreted by the cases. The jury notice was 
therefore struck out. Armour v. Town of 1 
Peterborough, 28 <*. L. T. 283, 5 O W. B. 
<130, 10 O. L. R. 30(1.

Action against Municipal Corpora
tion—Non-repair of Streets—Oh* fraction.]— 
An action for damages for Injuries caused by 
runaway horses which were frightened by a

steam roller, left standing on n highway, is 
an action based on an act of misfeasance by 
the defendants, and not on the non-repair of 
the highway, and the plaintiff is entitled to 
have it tried by n jury. Order of the Master 

; in Chambers, 2 O. W. It. 1115, reversal. 
Clement v. Town of Berlin, 24 Occ. N. !il‘ 
7 O. L. R. 33, 3 O. W. U. 73.

Action against Municipal Corpora
tion -Non repair o1

: Amendment. Head v. City of Toronto, 4 0. 
W. It. 310.

Default of Proceeding on—f (rtificate
j —Filing—Time.]—A certificate of the pru- 
| thonotary attesting that n party who has d<
, mnnded n trial by jury has made default in 
| proceeding upon his demand will be struck 
! out of the record if it is filed beford the ex 
| piry of thirty days from the joining of the 

issue. Mathers v. City of Montreal, 3 O. I\ 
R. 382.

Effect on Future Trial.]—A jury notice 
i is not a notice of tual, but one changing the 
; mode of trial. If given in sufficient time it 
j assigns the case to the jury list of trials, and 
; when once given makes the case a jury cas»-, 

nt RDI 'ime or time* when ihe trial co 
j unless the case be an equitable one, or the 

parties agree to a trial without jury. Huvkctt 
v. Korke, 37 X. X. Il-p*. 43.1.

Irregularity — Specific performance 
Counterclaim for deceit—Legal and equitable 
issues—Striking out jury notice—Discretion. 
Huron and Bruce Loan Co. v. Evans, S < 
W. R. 701, 786, 801.

Leave to File—Delay—Short notice of 
trial — Interpleader issue—Equitable issue— 
Court of Chancery. O’Connor v. O’Connor,
2 O. W. It. 737, 704.

Libel—Necessity for.]—The effect of h. 
102 of the Judicature Act, II. S. O. 1807 c. 
61. which provides for actions of libel. Ac.. 
being tried by a jury, is to dispense with n 
jury notice being given in such actions, no 
that a notice of trial is properly given with
out such notice having been first served : s. 
106 not applying to actions of libel. Putter- 
hough v. Cold Medal Mfg. Co., 22 Occ. N. 
122. 3 O. L. R. 250.

Motion to Strike Out—Equitable issues 
Ontario Bank v. Stewart, 2 O. W. R. 811. 
819.

Order Striking Out—Powers of Judge 
in chambers—Leave to appeal. See People's 
Building and Loon Assn. v. Stanley, 22 Occ. 
N. 254, 4 O. L. R. 00.

Power to Deprive Partv of Right to 
Jury -Judicature Act s. 110—Intra vires. 
People's Building and Loan Assn. v. Stanly. 
2 O. W. It. 122.

Regularity — Action for damages — 
Amount under $500 — Statutes — Construc
tion — Application — Repeal. Ledieu v. 
Roediger (Y.T.), 1 W. L. R. 515.

Striking Out—Judge in Chambers—Com 
mon Law Action—Nuisance — Injunction - 
Damages.] — Motion to strike out a jury 
notice in an action for an injunction to re
strain a nuisance in the shape of a sewage
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farm, and for damages : — Held, this uot 
liviug an action which prior to the Adminis
tration of Justice Act, 1873, was cognizable 
b> the Court of Chancery, that the jury 
notice could not be set aside us irregular by 
the Common Law Procedure Act. Long prior 
to the Administration of Justice Act, 1873, 
the common law Courts hud power to grant 
an injunction in a case such us this. While, 
no doubt, a Judge sitting in Chambers has 
power, in the exercise of his discretion, to 
strike out a jury notice in an action such us 

is, although the parti requiring a jnrj may 
primâ facie be entitled to it, the practice is 
not to exercise that power, but to leave it to 
l»- dealt with by the trial Judge. Shantz v. 
1 .un of Berlin, 23 Dec. X. 15, 4 O. L. It. 
7:t0, 2 O. W. It. 1115.

Striking Ont Mortgage action—Venue 
Siieedy trial—Consolidation of actions 

«'.induct of. Lemon v. Lemon, 2 O. W. 
It 446, 473.

Time—Iamivc. Custle v. Choput, 2 O. W.
U. 499.

See Pleading.

VII. Notice of Tbial.

Close of Pleadings -Several Defendants
Itregularity—Waiver — Delay.] — A notice 

of trial is irregular unless the pleadings are 
dosed us against all the defendants; and a 
defendant against whom the pleadings are 
dosed when notice of trial is served by the 
plaintiffs can take advantage of the fact that 
ill-- pleadings are not closed as against all the 
defendants, and have the notice of trial set 
aside, although the other defendants are con- 
hut to accept it. A defendant, by delaying 
the delivery of statement of defence till the 
last possible day, and by delaying a motion 
to set aside a notice of trial for six days after 
service thereof, does uot waive an Irregularity 
in the notice. Long v. Long, 24 Occ. N. 207, 
TO L. It. 696, 3 O. W. It. 428.

Distant Sittings -Dismissal of Action.] 
—In January, the plaintiff's solicitors gave 
notice of trial at the civic sittings to be held 
in July in Victoria, where, according to sta
tute, civil sittings are also held in February. 
March, and May :—Held, on a summons to 
dismiss for want of prosecution, that the 
plaintiff must give notice of trial for the 
March sittings, otherwise the action will 
stand dismissed. Wiles v. Times Printing 
oi.d Publishing Co., 10 ti. C. R. 226.

Equitable Action—Default Judgment — 
Appearance in Spite of—Time — Entry for 
Trial—Motion to Set Aside—Non-appearance 
at Trial— Dismissal of Action—Conditions of 
Order—Appeal—Amendment—Costs. \ — An 
action for partition or sale of lands and for 
u declaration that a Grown grant to the de
fendants was iuoporative and void. Judgment 
for default of appearance was entered against 
three of the four defendants in June, 1809. 
In February, 19O0, an appearance was en
tered on behalf of all the defendants and a 
defence deliverer. Notice of triai was given 
and the action entered by the defendants. 
The plaintiffs moved before the trial Judge to 
set aside the notice. This motion was dis

missed ; and, the plaintiffs uot proceeding 
with the trial, an order was made dismissing 
the action f. r want of prosecution unless

laiutiffs paid costs and gave security :—
leld, that the action was ol" an equitable 

nature, and the plaintiffs were uot entitled un
der any practice prevailing immediately prior 
to the 1st October, 1884 (when the Judicature 
Act came into force), to obtain a judgment 
by default against the defendants as at com
mon law; the suit must be governed by the 
same practice as any other equitable action 
not provided for in Order XIII., Rules 11, 
13; the defendants could appear at any time 
before judgment, although the time limited 
for appearance had elapsed ; a defendant 
could uppear at any time, though not served. 
2. The appearance and defence living regular, 
the notice of trial and entry were regular; 
and semble, that, if the appearance and de
fence were irregular the motion should have 
been to set them aside, and not the subsequent 
proceedings. 3. The notice of trial was regu
larly given under Order XXXIV., Rule 11, 
and, the defendants having appeared when the 
cause was called for trial, and the plaintiffs 
having failed to appear, the action was prop
erly dismissed under Rule 23 of that Order. 
4. The conditions of the order made by the 
trial Judge, though unusual, were within his 
province. 0. The order made at the trial 
should be amended by adding recitals shewing 
what actually took place at the trial, and the 
appeal from it should be dismissed without 
costs, the difficulty having been created by 
want of care in drawing up the order, and 
the action should be dismissed with costs in 
case the conditions imiwised were not complied 
with. Duyon v. LeBlanc, 34 N. S. Reps. 215.

Failure to Proceed Pursuant to 
Notice--.I/o/ion for Nonauit — Affidavit in 
Answer — Service —• Leave to Proceed — 
Terms.]— An application for judgment as of 
nonsuit for uot proceeding to trial pursuant 
to notice, was refused, upon the plaintiff 
giving a peremptory undertaking to go to 
trial at the next sitting, and on payment of 
the costs of the motion, notwithstanding that 
the plaintiff's affidavit in answer to the mo
tion, excusing the default, had not been 
served, as required by the Rule of Hilary 
term, 1894. Frederick v. (libson, 36 N. It. 
Reps. 364.

Necessity for—Order to Proceed at Nemt 
Sitting—Adjournment.]—An order made on 
the defendants’ application to dismiss for 
want of prosecution, directing that the plain
tiff set down his action for the next sitting 
at Nelson and proceed with the trial, other
wise the action do stand dismissed without 
further order, dispenses with a notice of 
trial; and if, before the date fixed for the 
sitting at the time the order was made, the 
sitting is adjourned, it is a compliance with 
the order bj the plaintiff if he enters the ac
tion for the later date, and is ready for trial 
when the case is called. McLeod v. IFttfer- 
man. 9 B. C. It. 370.

Service of--Letter Wrongly Addressed— 
notification.)—On the day prior to the last 
day for serving notice of trial, the plaintiff’s 
solicitor, who lived in St. Thomas, prepared 
a notice of trial and copies thereof, in three 
actions, which he directed to be forwarded to 
his Toronto agents, with instructions to serve 
a return with admissions of service; but, by
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n uiffelake in ihe office, the envelope whs ad
dressed to thv defendant»" solicitors in To
ronto, uu<l reached their office on the following 
morning: but did not come to the notice of 
1 lie member of the firm who bad charge of the 
defence* therein until after four o’clock, 
when, on discovering that the letter was not 
addressed to his firm, be returned it with 
the notice» i«> Ins Si. Thom a» ai 11 
instructions to return it to the plaintiff'» 
solicitor, which was done:—Held, reversing 
the decision of the Master in Chambers, that 
what was done did not constitute valid ser
vie!» of the notices on thv defendants' soli
citors: nor di<l the defendants’ solicitors do 
anything to ratify such service. Xeimonu v. 
Mutual Re nerve Fund Lift Aitntn iation, 22 
Urc. N. 115. 3 O. L. H. 258.

Time—Judgment (Iranting \<i r Trial— 
Settlement tit.|—By the judgment of the Su
preme Court of Canada an appeal in this 
action was allowed and a new trial granted. 
The judgment was read in open Court on the 
27th May. The plaintiflTs solicitor thereupon 
gave the usual ten days' notice of trial for 
the loth June, 11)02. Thv minutes of the 
judgment were not settled until the 3rd June, 
and when settled bore date the 27th May, 
18*12. The notice of trial was set aside as 
premature, tirant v. 1 radia t oal Co., 22 
Oec. X. 201.

Time for — Fouir to Abritltjt -'County 
Court*.]—A County Court Judge has no jur
isdiction to abridge the six clear days' notice 
of trial required by s. 02 of the County Courts 
Act. H iekingbottum v. Jordan, 21 Oce. X". 
400. & B. C. It. 120.

Set Mechanics' Liens Parliamentary 
Elections.

VIII. Postponement.

Absence of Witness Onerous l>nnt.]
Where a party to a suit is entitled to a 

IKistiionement of the trial, on the ground of 
the ubsemv of a material witness, it is im- 
proper to impose as a term of granting the 
order a condition that the party consent to a 
change of venue. Royal Hank of Canada v. 
Ilalr, 3li X. B. Heps. 471.

Absence of Witness Terms Venue— 
Costs. (Jooch v. Anderton, 2 O. W. It. 420.

Adding Parties Amendment Trial pro
ceeding without adjournment — Witness for 
defendant not present Refusal to adjourn— 
New trial. Arthur v. Fain ill. 5 (I. W. H. 
184.

Determination of Questions Arising 
in Another Pending Action—Causes of 
action—Identity. City of Toronto v. Toronto 
It. IV. Co., 4 O. W. It. 221, :H5, 5 O. W. It. 
14.

Discretion Review—\nr TrioI.]—If a 
trial Judge refuses, except upon unusual and 
onerous terms, to postpone a trial cm the 
ground of the absenee of a material witness, 
the Court will review the exercise of his 
discretion, and grant a new trial. Hale v. 
Tobiquc Manufacturing Co., 3d X. B. Iteps. 
3«*i.

Extension of Time for Delivery of
Defence -Illness of defendants' manage! 
Terms—Costs. Cliff v. \cw Ontario 
Co., li O. W. It. ."ill); tirandin y. Vctr tin 
tario S. S. Co. and Canadian \orthcrn l: 
W. Co., U O. W. It. 521.

Peremptory Order for Trial. | An
order that the plaintiff set his action down 
for trial fur a certain sitting, and in delimit 
that his action Is* dismissed without furl I , 
order, is not a peremptory order for trial. mid 
where the plaintiff has complied with the 
order, and moves at the trial for a jtostpoi 
ment, it will he liostponed if a proper <■: 
made out. Thurnton \. Wryl, !» B. «' It 
452.

IX. Separation ok Issues,
Preliminary Trial of One Issue

Hole 531. Hunk- of Montrait v. Morrinun .'I 
O. W. B. 303.

Preliminary Trial of Question of
Fact -Life insurance—Contract Validit.x 
Suicide of assured — Issue as to sanity 
Separate trial — New trial of wind.
U ’aller v. I nth y ‘dent Order of Fomt> - 
O. W. It. 421.

Preliminary Trial of Question of
Law Lie in urrer.]—The action was found'd 
upon an agreement, under which the défen
du tits were to transfer to the plaintiff a quan
tity of stuck in certain telephone compun 
and property and assets connected therewith, 
in consideration <»f which the plaintiff agi-ed 

i to make certain payments in money, deliver 
certain stock, and transfer to the defendant 
certain lands, Including the portion of parish 
lot 3, Kildoiian, lying west of the main high 

, way. The plaintiff conveyed the land to me 
' defendants, but charged that he had been . i 

duced to enter into the agreement by the mi- 
representations of the defendants and that 
the stock transferred to him was of no value 
1I-- claimed $2lo,i*Ni damages and ;»!>■» 
claimed a lien on lot 8, Kildonan, for ÿl-V'.
I*JU. In the statement of defence the def'-nd 
ants ruiwd the question of the plaintiff's legal 
t ight i" a lien Ileld, that a Ju It 
make an order for the trial of such a quest am 
before the trial of the issues of faet. only where 

i the points of law involved are such as affect 
the whole caw, the disposition of which would 

1 either determine the raw or declare some im 
liortant principle which would influence th- 

i consideration of the matters remnimn If 
. there are issues of fact which must be -d 
! in any event, however the isiint of lav - 

de< Idea, 1 he order should !"■ ref d u 
i isiint left to be argued before the Judg t 
j the trial. If the iiuestioii of the pinintiff"'* 

right to a lien were argued anil decided, 'he 
main issues raiseil in the action would -"II 
remain undisposed of. A question like the 
present one. not being the principal issue 

! involved, but arising as an incident to the 
I main relief sought, should not be set down 

to be argued and decided before the trial of 
the action. Gardner \. Rickley, 24 11 X 

; 3X2. 15 Man. L. it. 354.
Preliminary Trial of Question of

Law — l)ir,posing of whole action It»*»»
: Konablv probability of establishing pmposi 

lions of law — Rule 25!) — Jurisdiction •• 
Master in Chambers. Smith v. Smith, 5 <>• 
W. R. 51 s. «173.
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Preliminary Trial of Question of

Law — Flmdiug.] — l'nder ltule 453 of 
ili.- King's Reach Act., Man., it is only in 
respect of some question of law wbit-h is 
fundamental or govs to the rout of the cause 
of action or defence set up that there should 
lie a separate argument before the trial. As 
to all other matters in the plcaiiings which 
may be objectionable, an application in Clmiti- 
Ih-rs, under ltule 3-0, to strike them out, is 
the proper remedy. Mukursky \. Canndiun 
Cod fie It. IV. Co., 15 Man. !.. it. 53.

X. Setting Dow .\.

Close of Pleadings — Rights of defend
ant — Injunction motion — Terms of order. 
>'iundento» v. Johnston, 4 U. W. R. 430, 487.

Delay — Motion to Strike out Inscrip- 
/ion.]—A motion by the plaintiff to strike 
mi an inscription on the merits made by 
the defendant on the 2nd June for the 11th 
September following will be refused, where 
it does not appear that such inscription has 
lieen made for the purpose of unjustly de
laying the proceedings. Belanger \. Mont
morency Cotton Mills Co., 7 Q. 1'. R. 202.

XI. Test Action.

Substitution of Another Action as 
Test Action. | — After one of a number 
oi actions brought by different plaintiffs 
against the same defendants in respect to 
causes of action which were identical has 
been ordered to be tried as a test action. 
; Court baa power i" substitute another ac
tion as a lest action. Twenty-nine actions 
were brought by different persons against 
the defendants for damages caused by the 
death of relatives in an explosion in the 
defendants' coal mine, and on the plaintiffs* 
application an order for a t«-si action was 
made, the order providing that the defend
ants, if dissatisfied with the result of the 
test action, might apply to have the other 
a< tion proceeded with, and that they might 
apply to have any of the actions forthwith 
proceeded with, if there existed any special 
mound of defence applicable to it, and not 
raised in the test action. After obtaining 
lie- order, the plaintiffs' solicitor discovered 
ilat, on account of the particular place in 
’he mine in which McLeod was killed, a 
separate defence not applicable to the other 
cases might apply, and an application was 
made for the substitution of another action 
as the test action:—Held, that tin- object 
of the order, which was provisional in its 
nature, was i*> have a fair teat action, and, 
as the one chosen would not lie a fair one, 
anothev should he chosen. McLeod v. ('row's 
Aon1 Cuss Coal Co., 23 Occ. X. 341, 10 IV 
C. R. 103.

TROVER AND DETINUE.

Animal — Evidence of identity — Mis
description — Amendment. Crum v. Hurt 
t N.w.T.), 1 W. I,. R. 470

Contract for Keep of Animals -1 >is- 
I'ute ns to terms—Detention—Tender before

action Counterclaim— Costs. McKinnon 
v. Miuutty (Y.T.), 1 W. L. R. 272.

Demand and Refusal.] — In an action 
of detinue, as distinguished from an action 
nf conversion, a proof of demand and refusal 
is essential, ii the detention is denied. Gray 

j v. Guernsey, Terr. L. R. 430.

Negligence — Canut anil Child.]—A lad 
1 borrowed a horse from a person from whom 

his father had forhiddeu him to borrow 
horses. On the sou rcadhing home with 
the hors.*, his father told him to tie it up. 
with the intention that Ids sou should re
turn it later. Un his father attempting to 
untie the horse for the purjiose of his son 
returning it, it broke away and was lost, and 

: the father made no effort to find it:—Held, 
that the father was not liable in detinue or 
trover, or in au actiou for negligence. Kirk
land v. Rcmlerneoht, 4 Terr. L. R. 105.

I Sa Company — Contbact — Costs — 
Gift — Sale of Goods — Vexixib and 
Pint it as kb.

TRUST COMPANY.

Src Costs.

TRUSTEE ACT.

Sn Exevvtobs and Administbatobs 
—Trusts and Trustees.

TRUSTEE INVESTMENT ACT.

Sec Lxkcvtorh and Administrators.

TRUSTS AND TRUSTEES.
Accidental Mixture of Goods -Sole 

i hy Trust-; — Tenants in Common — Follow-. 
! inft Crocccds—Equitable Claim — Jurisdic

tion of County Court—Demand.]—The de
fendant shipped wheat in a car from a place 
in Manitoba to Duluth, with instructions 
that the wheat was to be unloaded at Roland 
and cleaned and dried at the plaintiff’s eleva
tor there. This was done, and the wheat 
was thereby reduced in hulk to about 573 
bushels. Tlie plaintiff's employees. In reload
ing it into the car, supposing it to be the 
plaintiff's wheat, added about 2(10 bushels 
of the plaintiff's own wheat to make up a 
car load, and forwarded the car to its des
tination. The defendant had obtained an 
advance of money from It., the repayment 
nf which lie secured by transferring to R. 
the hill of lading for the wheat with the 
agreement that It. should sell it, and, after 
deducting the amount of the loan, pay the 
balance to the defendant, it. sold all the 

1 wheat, paid himself, and accounted to the 
| defendant for the balance, neither of them 

knowing what part of the wheat was the 
plaintiff's—Held, that there was a mixture 
of goods by accident, and the owners became
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tennuie in common of the whole iu the pro- , 
pm i loue which they severally contributed 
to it; (2) that It., as regards the wheat 
iu question, stood in a fiduciary relation to- : 
wards Inith the plaintiff and defendaut ; that 
the proceeds of property sold by a trustee i 
without the conseut of the owner can iu 
equity, when traceable, followed ;i* hilly 
as the property itself, if unconverted, coula 
have been; that, so long as such money «in 
be definitely traced it makes no difference 
that it has been mixed with other money; 
and that this rule applies, not only iu the 
case of a trustee iu the narrow and technical 
sense, but to any person iu any kind «if a 
fiduciary relation to others; (3) that an 
equitable claim like the plaintiff's in this > 
action can now be entertained by a County 
Court; (4) that no demand and refusal were 
necessary before action. Robtin v. lark non, , 
21 Ocx. N. 217, 13 Mau. L. It. 828.

Account — Contract —. 1‘art les. Liv- 
iuffston v. Counsell, 2 O. W. It. 517.

Action to Enforce Trust — Convey
ance of land — Death of alleged trustee — j 
Action against heirs-at-law — Evidence — | 
Failure to prove trust. Birkt v. litmus, 6 
O. W. It. 4(17.

Action to Establish Trust — Joint 
purchase of land — Quit claim deed — Con- i 
sidération — Account of profits •— Evidence 
—Onus. Phillion v. Douglas (Man.), 2 XV. 
L. It. 572.

Breach of Trust — 6*2 V. (2) c. J,‘> ».
I -— "Honestly and Reasonably —Opinion : 
Evidence — Inadmissibility.]—The provisions ! 
of 02 V. (2) c. 15, s. 1, relieving trustees from | 
the consequences of technical breaches of 1 
trust who have nct<Ml “honestly and reason- j 
ably," does not render competent as evidence j 
the opinions of bankers or other financial ! 
men ns to whether the trustee has so acted ' 
in the course he has taken or omitted to j 
take. The general rule of evidence still ap- | 
plies, ‘hat mere personal belief or opinion is j 
not evidence, and that the test of n-ason- 
ablenees is that exhibited by the ordinary i 
business man, or the man of ordinary sense, 
knowledge, and prudence in the conduct of his j 
own affairs. The nearest approach to a work- ; 
ing rule is, that, in order to exercise a fair 
judgment with regard to the conduct of irus- ; 
tees at a particular time, we must place ! 
ourselves in the position they occupied at j 
that time and determine for ourselves what, 
having r«‘gard to the opinion prevalent at 
that time in the neiglilHiurhood and ooncur- 
rent with the transaction, would hove been 
considered the prudent course for them to ! 
have adopted. This is a «lifferent thing to 
asking the opinion of witnesses of what 
would have been done or what would have 
happened under stated circumstances several 
years ago, is was sought in this case. Smith 
v. Mason, 21 Oct*. N. 200, 1 O. L. It. 594.

Breach of Trust — Liability for. of Co 
trustee — “ Honestly and Reasonably."] — ! 
A t«‘Htator devised his estate to his three j 
executors upon trust. One of the executors ' 
was a solid. >r. and with regard to him the 
will provided that in the administration and | 
management of the estate he should be en- 
titled to lie- same professional remu ration 
as if he were not trustee. Another executor

was in England, and the third, the define 
ant, was told by the testator that the null, 
tor-trustee was to have the management „i 
the «'state, and consented to act upon that 
understanding. All three proved the will 
and acted as trusses, but the whole manat, 
ment of the estate was left to the solicitor, 
and at his death it was found that In Lei. 
without the knowledge of tin- defendant, mi> 
appropriated the moneys of the estate, and 
that his own estate was insolvent. The i. 
tutor hud perfect confidence in the solicitor, 
who up to the time of his death was reput- i 
to be wealthy llold. that the defendant, 
having acted honestly and reasonably within 
the meaning of ti2 V. (2) c. 15, s. 1. was 
not liable to make good to the estate tie 
loss occasioned by the misconduct th*. 
solicitor. Dover v. Dentie, 22 Occ. X. _‘u|, 
3 O. L. R. tki4, 1 O. XV. It. 297.

Breach of Trust — Purchase by Trust' 
from Trust Estate — Partnership — l»/<- 
quaey of Price — Delay in Bringing . I ■ b, < 
—Evidence—Entries in Hooks.]—In 1885 ilie 
trustees of a certain business sold it at an 
adequate price to B., who before purchasing 
Stipulated with C., one of the truste,>. tb 
he should go into partnership with him; 1 
did go into partnership, and in 1.893 In -- 
out his interest at a large profit. In 1903 
certain beneficiaries commenced an i, 
founded on an alleged breach of trust again-; 
C. and the representatives of his «le. cased 
co-exe«utor, and asked for an order declar
ing that the sale to B. was a sham and a - 
really one to C. :—llelu, that, considering 
the number of years since the sal- took pin - 
and that it was for a fair price, (7s account 
of the transaction must be accepted, in: 
withstanding several suspicious circumstances. 
In cross-examination of a defendant i< 
admissible to question him as to what <ii- 
position he has made of his property sin," 
the suit was begun nr in anticipation of it. 
and a defendant so disposing of his property 
dot's an act which will be viewed with sn- 
picion. Per Hunter, C.J.: Entries mail, 
the deceased executor in n private book kept 
by him were not admissible in evidence either 
for or against the other executor, neither were 
the entries in the charge book of the soliciter 
for B. and C. as to instructions received 
by him from B. in regard to the drawing 
of certain papers carrying out the arrange
ment between B. and admissible in - 
deuce as against C. Camsusa v. Coigdm 
ripe, 11 R. C. R. 177.

Breach of Trust — Relief—61 I .
26—Costs. ] — A testator devised nn-l l„ 
queatlied his real and personal estate to hi* 
wife “ to be hers in such u way that sh- 
shall during her natural life have the full 
use, benefit, and enjoyment thereof." 11 
directed his executors to sell his real estate 
and to invest any money belonging to his 
estate in certain specified securities. " so 
that my said wife may have the Interest 
and income arising therefrom during her life." 
and appointed his wife and the plaintiffs ev 
cutors. Proceeds from the sale of real estate 
came to the hands of the plaintiffs, and were 
by them remitted to the widow, living m 
England. The widow invested part of the 
proceed» in securities in the name of herself 
and one of the plaintiffs, and disposed of. 
though in what way did not appear, the 
balance of the principal moneys. A suit was
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brought by the plaintiffs after the widow's 
death to be relieved from liability for the 
loss of such part of the estate, By til V. c. 
26, a trustee who baa acted honestly and 
reasonably, and ought fairly to be excused 
for the breach of a trust, and for omitting 
to obtain the directions of the Court in 
Equity in the matter in which he committed 
such breach, may be relieved by the Court 
from personal liability for such breach. Re
lief granted, but without costs. Simpson v. 
■Johnston, 22 Occ. X. 88, il X-. B. Eq. Reps. 
863.

Breech of Trust — Seizure under chat
tel mortgage — Injunction Damages — 
Counterclaim — Compensation of trustee— 
Costs. Watts v. Salt, 2 O. W. R. 1020.

Compensation of Trustee Actio» for
Pleading — Particulars.]—In an action by 

a trustee to recover the just compensation 
stipulated as belonging to him as trustee un
der a trust deed, it is not necessary that he 
should specify tixed charges for each of the 
different acts done by him in his capacity j 
of trustee. Hanson v. Montrial Park and | 
bland H. W. Vo., 5 g. 1'. R. 355.

Conveyance Absolute in Form — ;
Mortgage — Resulting Trust — Notice to ! 
Equitable Owner — Estoppel — Inquiry.] - - ] 
The transferee of an interest in lands under 
an instrument absolute on its face, although 
in fact burthened with a trust to sell and ' 
account for the price, may validly convey I 
such interest without notice to the equitable 
owners. (Hand v. McNeil, 22 Occ. N. 11)7. , 
32 8. C. R. 23.

Conveyance of Land to Trustee for
Infant Fraud of trustee < onvej m< ■ 
to creditor as security—Breach of trust — 
Written declaration of trust — Oral evidence 
to vary — Notice — Knowledge of solicitor 
—Suppression of facts — Equities between 
innocent parties — Legal estate — Charge 
on land — Redemption — Costs. Maeartliur 
v. Hastings (Mau.). 1 W. L. R. 286.

Debentures — Yalidily - Ultra I t"re* 
Breach of Trust—Crown.]—In an action for 
the recovery of interest upon certain deben
tures issued by the defendants and held by 
the Crown, the defendants set up. that they 
had ni- authority i• * issue the debentures; 
that the application by them of moneys re 
ceivcd from the sale of debentures to the pay
ment of interest on other debentures, was a 
misapplication of the trust fund and a breach 
of trust; and that the Crown’s advisers 
knew, when the debentures were acquired 
by it, that the proceeds were to be so mis
applied :—Held, that, inasmuch as the de
fendants had authority to issue and dispose of 
the debentures, their acts in so doing were 
intra vires, and that complicity by the Crown 
in a branch of trust committed by them 
could i be relied on ns a defence to the 
action. - x v. Ç>uc6<r North Shore Turn
pike Trustees, 8 Ex. C. R. .*KH>.

Discretion — Lunatic — Setting Apart 
Montys for—Will.]—Where, under the terms 
of a will, executors and trustees are required 
to retain in their hands a sufficient sum to 
provide for the support of a lunatic, the 
Court will not interfere with the exercise

of the discretion given to the trustees us to 
the appropriation of the moneys for _such 
purpose. In re Sargent, 24 Occ. X'. 357, 8 
U. L. R. 200, 3 O. W. R. 769.

Enforcement of Trust Sale of mining 
locations Interest on profits---Agent's com
mission Costs. Long v. Loney, 3 O. W. 
it. 718.

Investments — Realisation — Tenants 
for Life ■— Remaindermen—Apportionment

devised and bequeathed all her real and per
sonal estate to trustees to sell and convert 
into money and to invest the money. She di
rected that the residue after payment of 
debts, etc. should be divided equally among 
her four children, three daughters and a sotij 
each daughter to receive the income of her 
share for life, and her children the capital 
after her death ; the son to receive his fourth 
absolutely on coining of age. In 1887, after 
all the children lmd attained their majority, 
a deed of partition was made. The invest- 
mente were divided into four equal parts, 
an undivided fourth of certain real estate 
which had belonged to the testatrix being 
allotted to each of the children. By the devil 
the children ratified the acts of the trustees 
and continued them in the trust. At the 
same time the sou executed a deed to 
the trustees, uuder which they were to hold 
his share in trust for him during his life, 
with remainder to his children. The real 
estate above mentioned was subject to a 
building lease renewable. When the lease 
expired in 1893 it was renewed for 21 years 
at $1,850 a year. The lessee made default 
in 1894, and tin- trustees took posses-.ion of 
the land and buildings, but for a number 
of years were unable to obtain an adequate 
rental or make a sale. In November. 1902, 
a sale was effected for $47,500:—Held, fol
lowing In re Cameron, 2 O. L. R. 750, that 
the life tenants were entitled to >me por
tion of this sum. But in ascertaining what 
sum was to be allowed them, the period be
fore the deed of partition in 1887 was not 
to be considered. The life tenants then, in 
effect, elected to treat this property as a 
satisfactory investment. The rate of in
terest was to I»' determined by the rate which 
could be obtained on securities upon which 
trustees may invest. Walters v. Solicitor 
for the Treasury, [I960] 2 Ch. 107, followed. 
An inquiry was ordered to determine wlmt 
sum invested on the 1st May. 1891. would 
have produced $47,500 on the 15th Novem
ber, 1902, interest being calculated at 4l£ 
per cent., with half-yearly rests, and credit 
being given for sums actually received by 
the life tenants from the rents accruing dur
ing that period. In re Clarke, Toronto Gen
eral Trusts Corporation v. Clarke, 24 Occ. X*. 
23. 6 O. L. R. 651, 2 O. W. It. 980.

Investment — Shurcs in Company —- 
Conversion.] — An order was made authoriz
ing nn executrix to convert certain shares 
in a company bequeathed to her for life with 
remainder to her children into shares of a 
new company (in which the old one was 
about to In- merged), such shares not being 
an investment authorized by the Trustee In
vestment Act, but it appearing that the 
arrangement would be for the benefit of the 
estate. In rc Strathy Trusts, 21 Occ. X. 
339.
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Lien — Abortive salt* — Foreclosure — 

DurvLsse by trustee. Hutton v. Justm. 1 
o. W. It. <u.

Lien of Trustee — Abortive SaU — 
fam-iown Curehase by Trustee— Hi port 
on title — Certificate in Lieu oj — Order — 
Termit.]—The defendant having been declared 
n trustee, with a lien for advances, and the 
greater portion of the trust estate Inning 
been offered for sale, to satisfy the amount 
found due him under the direction of 
the Court, and the sale having proved abor 
live :—Held, that the defendant's |s>sitiou 
as a trustee debarred Inm from the ordinary 
remedy of foreclosure, Vo which a mortgagee 
is entitled afrtr an abo-tive sale. Hut. after 
n sale by auction has l>eeu tried in vain, the 
trustee is at liberty to make proposals ou 
his own Wlwlf, and the Court may. in its 
discretion, accept him as a purchaser of the 
estate. Tennant v. Treuehard, L. it. 4 Ch. 
537. 54ii, 38 L. J. Ch. mil, followed. Held, 
also, that it was not necessary to wv.it for \ 
the re|s»rt on sale, but the motion might la- 
based uiKin a certificate of the Master shew
ing that the sale had proved abortive no 
ground for imiwachiug the sale proceedings i 
being suggested. Held, also, that the pro 
perty embraced in the order not Wing the 
whole of the trust estate, it would not, upon 1 
the ev lence. be just to com|ie| the defendant 
to accept that which was put up for sale in 
satisfaction of his entire claim. The de- i 
Vendant offering to submit to terms, an order j 
was made providing that he should Is- a I- ; 
lowed to purchase at the amount of his j 
• Inim leas $200, in the event of #17.51*) not I 
Wing realized by a sale by tender or private ! 
contract. Hutton Justin. 22 Ucc. X. 23.
2 O. !.. It. 713.

Mal-iuvestroent — Coui|ietent advice— 
Trustee acting honestly and reasons hi \ *•— 
Itelief—112 V. 121 c. IS. H eir v. .larkton,
5 O. W. It. 281.

Misappropriation of Trust Funds
I'aymeni by Trim tee to Stranger—Appropria
tion to Debt of Trustrr.l—A sum of money 
was bequeathed to It., by his father. “ ,o 
the use and benefit” of the children of It., 
for their “ support and education,” and not 
in any wise to Is* subject to or liable for 
any debts or obligations of It. personally. It. 
forwarded to T. a sum of £000 to hold ” in 
trust,” informing him that it was a special 
lecncj i"i iin i- neflt of in-, children. 'I', 
acknowledged mvipl of the money, as stated, 
and plui-ed it to the credit of the children 
of It. as directed. The money so remitted 
having bn*n subsequently appropriated by T. : 
and his co-defendant*, in part payment of 
the indebtedness to them of It. |s-rsonally. 
an action was brought by It., as trustee for I 
his children, and by the children, to have 
the defendants declared trustees, and for an 
account :—Held, per Weatherbe and Henry. 
•I.I., that the appropriation could not W dis
turbed, it having been made to appear that j 
i he money pa id over to T. by It. was not 
the money set forth in the pleadings, but a 
sum of money IsHpieatlied to It. absolutely :— 
Held, per (Iraliatn. K.J. that there should 
In* an inquiry to ascertain what sum should 
be ullowf-d for the support and maintenance 
of the children of It. and that the plaintiffs, 
other than It., should have judgment against j 
It. for the balance ; that the defendants should ■
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make good this bale nee to the extent of the 
fund received by them :—Held, |h-i Henry, 
.1.. that the intention of testator was to g 
the legacy to It., subject only to the obliga
tion to use it for the supiiorl and education 
of the children ; that if the sum of £5m 
became at any time subject to the terms of 
the trust, it Weniue free from its operation us 
soon as the purposes of the trust were jier- 
foruled, nud that the defendants, having what 
ever rights iu the fund It. hud, were no more 
answerable to the plaintiffs than It. himself 
would Is-. Hissctt v. Taylor. 35 X. S. liens 
440.

Money in Bank — Disagreement of two 
trustees — Payment Into Court — Applica
tion by one — Costs. Ilobbn v. Anglo t'anu 
diun Contract Syndicate (Limited) 2 t » \\ 
It. 245.

New Trustee — Warned H oman. |—Co
der the Trustee Act, K. S. O. 1807 c. 120. 
a married woman was appointed a trustee 
to fill a vacancy, in view of the < m-umstances 
detailed in the report, la re Hough. 22 On. 
X. 112, 3 O. !.. It. 21*1.

Parol Evidence to Establish r**rust
Statute of Frauds — Conveyance of land to 
agent of true purchaser — Subsequent con 
voyances — Ids pendens — Notice — Regis- 

I try laws — Reference — Accounts. .Mr) I il 
/an v. Hoyce. 3 O. W. It. 41).

Passirç Accounts — Jurisdiction of 
Court of Equity — f om mission. J—A trustee 
under a deed of trust for the benefit of cre
ditors cannot, u|m>ii his own application, pass 
his accounts iu the Court of Equity. Trus 
tee allowed a commission of five per cent. 
<ni receipts. Iu re I au H art, 21 Ucc. N. 
5W), 2 X. It. Eq. lteps. 320.

Public Park — Conveyance to Muuin 
! polity in Trust — Conditions — Brcmh — 
j Forfeiture — Assignée — Chain pert y.\—(’. 
j conveyed lands to a city corporation for a 
! park and public recreation grume with con 
: <litions prohibiting their use for . tain spéci

fiai purposes, and that the corporation should, 
witliiu a limited time, clear the hmls, s»->-<l 
them, build a road thereto, and maintain tlie 
same in good condition. Iu an action by the 
assignee of (Vs reversionary interest, for a 
declaration that the corporation held the 
lands in trust and for a reconveyance, under 
the proxiso on breach of conditions, it ap
peared that about one-sixth of the land had 
Ifeeti left lu its natural state, but that the 
remainder had been cleared and made lit for 
ordinary athletics, though not level. The 
road had been built, but, as population did 
not Increase in the vicinity, the grounds were 
not in demand for athletic or exhibition 
puriioses, nud had not Wen used, and had 
become covered with undergrowth:—Held, 
affirming judgment in 10 B. ('. It. 31. that 
there was no such breach of the conditions 
ns would warrant a declaration of forfeiture. 
Semble, that, had there been a breach of 
trust, the resulting forfeiture could have Wen 
decreed in favour of the assignee. Chirk v. 
City of Vancouver, 35 S. C. It. 121.

Purchase of Land — Ad ranee of Money 
for—Resulting Trust — Evidence to Es tab 
Imh — Monsuit — Jury Trial -- Withdrawal 
of Issues of Fact.)—The plaintiffs as assign
ees of M. sought to obtain a declaration that
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certain lauds held in the name of defendant 
were, at the time of the assignment, the pro
perty of M., and. by reason of the assign
ment, became vested in the plaintiffs. The evi
dence shewed that the money required by the 
defendant for the purchase of the properties in 
question was obtained from M., but that >1. 
had nothing to do with any of the purchases 
except to advance the money to the defendant, 
by whom the negotiations were conducted, 
and in whose •mine the deeds were taken 
and recorded, and who, in all cases, acted 
independently <<i M. in neaotiating for and a< - 
quiring the pro|ierties from the respective 
owners :—Held, timt the doctrine of resulting 
trusts was not applicable, and, there being 
no issue of fact for the jury on this phase of 
the case, that the Judge was justified in with
draw in- h from them. II.'id. also, the Judge 
having at the close of the trial announced 
his intention of withdrawing the case from 
tlie jury, that counsel for the plaintiffs should 
at hut time have indicated the facts or issues 
that they wished the jury to pass upon. and. 
having neglected to do so, that it was now 
too late for them to object :—IIeld, also, that 
the object! in was without merit, as the jury 
was applied for by the defendants and not by 
the plaint ill's. Semble, that where a cause of 
an equitable nature has been ordered to be 
tried with n jury, under the provisions of 
(». 34, r. 2, the trial Judge cannot, without 
tlie consent of both parties, withdraw the 
ease from the jury, and himself try the issues 
of fact. V. Ho**, 33 N. S. Itcps.

Purchase of Land—Principal and agent 
-Lien for purchase money—Purchase for 

value without notice—Damages for detention 
of land. Murray v. Simp»on, 2 O. W. It. 115.

Right of Beneficiary to Enforce 
Trust. Mor*e v. .IVor»# , 1 O. W. U. 500.

Remuneration of Trustees- -I'i.nd In- 
ii ii a J Sum—Solid tor-trite tee—Profit < 'ont*. |— 
Appeal by one of the trustees of on estate 
from the judgment of a Surrogate Court 
fixing his remuneration. The Surrogate 
Judge allowed five per cent, on the interest 
«•ollected only, hut nothing for any other ser
vices, on tlie ground that he had allowed 
two and a half per cent, in a former order 
for the taking over of the corpus :—Held, 
following He Berkeley’s Trusts, 8 1*. H. 103. 
iliat an annual allowance should Is- made 
for looking after the corpus of the fund, and 
that it should not depend upon the amount 
collected and invested, but should be a fixed 
annual allowance, based on the nature of the 
property and the consequent degree of rare 
and responsibility involved. Held, also, that 
the Surrogate Judge, instead of allowing the 
trustees a jiercentage on the principal stun 
i.iken over, and nothing for the collection 
of the interest, should have allowed them 
nothing for the taking over of the estate, hut 
a is-rventnge on all interest collected and 
paid over, and an annual sum for the care 
of the estate. Held, also, that the general 
rule is, that a trustee-solicitor is not entitled 
to charge the estate with fees for any pro
fessional services, hut that an exception, 
which is not to In* extended, has been estab
lished by the decision of Lord Tottenham in 
Cradock v. Piper, 1 Macn. & (1. ill 14, under 
which a solicitor-trustee, who brings or de
fends proceedings in Court for himself and

I his co-trustee, is entitled to recover profit 
; costs, and. therefore, to charge such costs 
■ to the estate. In re William*, 22 Uvc.

X. 323. 4 O. L. H. 501, 1 U. W. H. 
j 501.

Sale of Land -Spécifia Performance— 
t'outrai t for Sale of Land by Trustee»—Hrid- 
i’ihi i,] t'i ncurrinei by All Statute of 
Fraud*— # <>rr* xyondt nee—Authority of Tru-i- 
tee* to Iliad t'o.-trnutee.]—One of three trus
tees assumed in the name of all to mukv an 
offer to sell a freehold property, part of 
the trust estate, for $13,000. A second trus
tee assented to and approved of the offer when 
made aware of it : but tin* third repudiated 
it as soon as it came to his knowledge 
Held, in au action brought against the three 

' trustees for specific performance, by the per- 
1 son who had accepted the offer, that the 

trust estate was not bound, although the dis
senting trustee had, only a fortnight before, 
assented to a sale of the same property to 

1 another |«*rson at $12,000. The situation 
had changed in the fortnight ; further inquir
ies had been made : a new customer hud been 

: found: a new negotiation had been opened 
j with the prospect of a better price. The 

cestui que trust had a right to the benefit 
i of the third trustee's liesi judgment in the 
i changed situation before concluding the new 

contract, and to have that judgment mani
fested by his signature, either actual or ex
pressly authorized. Where there are several 
trustees, all must act. dibb V. Mi Mahon. 
25 C. L. T. 2111, 5 U. W. 11. 554. » O. L. It.

Shares In Company — Contract — 
Declaration of trust Statute of Frauds, 

j Vreiyhton v. Carman, 3 O. W. It. 748.

Shares in Building Society — " In
, Tru*t "— Xotici— Mortyaye — Pureha*er for 
. Value—Consolidation, j—The defendant A. J.. 

I icing the holder of six shares of permanent 
Stock in her own name, and six shares of 
instalment stock " in trust," and other shares,

| in a building society, obtained a loan of $700 
i from the company, and transferred to the 

company's treasurer, as security, "all m.v 
stock iu tin- said company." Subsequently 
she obtained a further loan of $iUlo. and 
transferred to the treasurer, as security, six 
shares of instalment stock, the Intention being 
to transfer tlie six shares held "in trust” 
and already assigned, as the company con
tended, io secure the prior loan of $700. 
giving also a mortgage on land, reciting that 
she was the owner of six shares of the capital 
stock of the company, and that the company 
had agreed to advance $000 upon the said 
shares with this mortgage as further secur
ity. The defendant A. K. J. became the 
purchaser of the land subject to the $00o 
mortgage (which she assumed). and pur
chased from A. J. her equity in the six 
shares of instalment stock :—Held, that the 
use of the words "in trust " put the com
pany upon inquiry, and they were affected by 
ihe notice that A. .1. was not the owner 
of the shares and had no power to mortgage. 
Held. also, that s. 53 of c. 205, H. S. O. 
18547. did not empower the company to dis
regard tin- trusts, although it relieved them 
from seeing to the execution of any trust to 
which the shares were subject. Held, that 
i lie company could not consolidate the two 
mortgages as against A. K. J.. as she was 
a purchaser for value, without it being shewn
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that she was aware at the time she purchased 
the equity of redemption in the IhiuIh that ! 
any prior mortgage existed against the aix 
shares in the hands of the coyupauy. ltirk- 
beck Loan Co. v. Johnston, 22 Occ. N. 100, | 
3 O. L. R. 107, 1 O. W. it. HU, nth runs i 
with a variation as to patties. Hirkbeck : 
Loan Co. v. Johnston, 0 O. L. It. 2r»8, 2 O. 
W. It. 5Ù0.

Statute of Frauda — Express Trust —- 
TurrhuM, to Make « Home /or Relative — ! 
hnplnd Trust — Absence of Fraud.)—The I 
plaintiff claimed a declaration that certain 
lands standing in the name of the defendant 
W. were held by him in trust for the defend
ant F. and a sale thereof to satisfy the plain
tiff’s judgment against F. Three things i 
were mainly relied on to establish the trust; 
(11 that W. on one occasion told the plain
tiff that he had bought the land for F. ; (2) 
that in a letter to the inspector of a <*oni- 
pany. he said that the laud would eventually ! 
belong to F. ; <3) that in his books he had I 
kept an at ount of his dealings with F„ eu- , 
tering the different items of debit and credit 
in respect to this farm, ns well as of other 
matters : -Held, on the evidence, that YV\, I 
no doubt, intended that F. (a relative) | 
might have a home upon the farm, but was 
determined \<< retain Urn ownership of tie- 
land. 'Inhere was no agreement between the 
parties, either as to a life tenancy or as 
to the acquisition of the fee simple in the I 
land by F., which he could have enforced i 
against W. in a court of law ; and the plain
tiff. under his registered judgment against 
F., was in no better position than the latter 
would be if suing on his own behalf. It I 
was urged that there was a trust in favour 
of F. ; that this was a resulting trust and 
therefore excluded from the provisions of I 
the Statute of Frauds. As no portion of the 
purchase money of the land was advanced j 
by F., there could be no resulting trust in ; 
his favour. No fraud on the*part of W. was I 
shewn, and there was no trust which could 
be enforced. Thompson v. Wright, 21 Occ. !

Technical Breach of Trust — Relief j 
under Trustee Act — Statute of Limitations 
— Accounts — Evidence — Books of Account | 
—Ref (re nee — Report - Correction on Fur- I 
ther Directions. ]—t’nder the last will of N., 
after making provision for his daughter E., 1 
all the rest and residue of bis estate was 
given to his two daughters A, and C., equally, 
share and share alike. A. was appointed 
executrix and trustee, and the share given , 
to C. was directed to be invested, and the 
interest dividends, and annual produce paid 
to her half-yearly during her lifetime for her 
sole and separate use, etc. A. proved the j 
will and filed an inventory, and paid over 
to E. the amount bequeathed to her, but with ! 
respect t<> r.. who u;i- ran daaf and weak 
minded, contented herself with supporting her j 
during her lifetime, usually taking from her 1 
at the close of each year a receipt mentioning 
no amount, but sealed and witnessed, and I 
acknowledging payment of the interest, due j 
her to the date of each receipt. The incomes 
of lx>th A. and C. were applied by A. to ! 
iie-ir joint support, <; being provided with nil 
necessary care and attention. After the j 
death of both A. and C., at the instance of 
the plaintiffs, claiming under E„ a reference 
was ordered to a Master to ascertain the : 
amount of the residue of the estate of N. to

which V. was entitled, and also receipts and 
expenditures by A. in her lifetime on account 
of C., and by the defendants as executors 
of A. after her death. After receiving tin- 
report of the referee, the Judge referred tin- 
report back to be varied, and with further 
instructions. On appeal from the latter or
der:—Held, that the whole cause and tlu
ma tiers in controversy being still before th- 
Judge, he had power, iu giving further dir-< 
lions to the referee, to correct any .-rrnr?. 
into which be thought he had fallen, 11n
ca use in this respect being unlike a common 
law action. Also, in the circumstances, that, 
though there had been a technical breach of 
trust on the part of A, the case was an 
appropriate one for relief under the Trust- 
Act ( Acts of 185*2 e. 18) ; and that tin <i. - 
fendants were entitLd to avail themselves 
of the protection of the Statute ol Limita 
lions. Also, as to income received by tin- 
defendants since the death of A., the "j-idin- 
was right in holding that they should only 
be charged within »1 years of action brought. 
Also, as to a sum of money received by A., 
and not accounted for, her estate could urn 
be relieved from liability, but with respect 
to income which should have been derived 
from the investment of the sum so not ac
counted for, the same rule must be applied 
ua in the case of income received by the de
fendants after the death of A., and that the 
liability must be restricted to the period of 
0 years before the commencement of the ac
tion. Also, that the Judge was right, un ier 
the provisions of O. 32, r. 3. in directing 
books of account kept by A., and which con
sisted largely in admissions against her « wn 
interest, to be taken as prima facie evidence I 
of the truth of the matters therein contained. 
Cairns v. Murray, 37 N. S. lleps. 451.

Transfer of Mining Areas to Trus
tee — Power t<> sell Tin, of Vcn<U 
Aption — Parties.) — In an action for, 
among other tilings, a declaration, that, .is 
against the defendants, the plaintiffs were 
entitled to an undivided one-third interest 
in certain gold mining areas transferred by 
the plaintiffs to the defendant MvN.. -ml 
sold by the latter to the defendant W\. if 
appeared that the main objects with which 
the transfer in question was made were ;
• i i paj ment of - ertain advances mad 
McN, on account of the purchase money of 
tin- property : 121 the pay ment <-t an • m 
due by tin- plaintiff E. II. O. to the .Mc
Laughlin Carriage Co., for which the plain
tiff C. G. O. was liable on a bond as sun-tv :
— Held, that the defendant McN. had povt.-r 
to sell the property for the puniose of 
carrying out the intentions of the parties. 
2. That the plaintiffs not having established 
their right to the declaration prayed for. 
the claims or rights of the company, for 
whose benefit the transfer was made, could 
not be adjudicated upon without their being 
made parties to the suit. Orland v. 1 feVeil, 
34 N. 8. Reps. 453.

Trustees’ Compensation — Quantum
—Railway bonds — Litigation — Responsi
bility. Re Toronto General Trusts Corpora 
tion and Central Ontario R. 1!\ Co., 0 O. W. 
It. 350.

Will — Annuities — Setting Apart Secur
ities — Distribution of Residue — Realiza
tion of Estate — Investments ■— Redemption
— Consent — Summary Application—Rul<‘



1621 USUFRUCT. 1622
958.]—An order made under Rule 038 de- ner \. T< rry, 23 Occ. N. 205, (i O. L R. 
dared that the persona interested in the reai- | 20V, 2 U. W. K. 081. 
due of the estate of a testator were entitled
to have sums set apart by the executors -See Assessment and Taxes—Executors 
and trustees, from time to time, from the and Administrators—Husband and Wife 
capital of the estate, to provide for annul- I — Interest — Municipal Corporations — 
ties bequeathed by the testator, as sufficient i .Schools—Tenants in Common—Will. 
funds for that purpose came to the hands 

* the executors, or to have such sums ap
plied by them in the purchase of Government 
annuities, and, after provision made for pay
ment of the specific legacies and the annui
ties, to have the residue in the hands of j 
the executors from time to time distributed 
among the persons entitled :—Held, that the 
order was substantially right. The annui
tants were not entitled to have the estate , 
of the testator realized and converted into i 
money further than might be necessary for 
the payment of his debts and funeral and 
testamentary expenses ; their right was limit
ed, after this had been done, to having the 
annuities sufficiently secured by the setting 
apart of such part of the estate as might l»e 1 
adequate for that purpose. In re Parry, 42 
(Jh. D. 570, and Harbin v. Masterman,

1896] 1 Ch. 351, followed. Hicks v. ltoss.
1801] 3 Ch. 400, referred to. Held, also, 

that these matters could properly be deter
mined and an inquiry directed upon an ori
ginating notice under Rule 038 brought on 
by one of the persons entitled to the residue. 
In re Medlaud, Eland v. Medland, 41 Ch. 
D. at p. 402, and In re Parry, supra, follow
ed. Held, that it is only when the persons 
whose estate is liable to pay an annuity and 
the annuitant both consent, that an annuity 
may be redeemed out of the estate ; and the 
order should be varied so as to require that 
consent. Order of Itoyd, C., 21 Occ. X. 
880, varl< I. /» McIntyre, hfo/ntyn ». 
London and R’cefmi Trusts Co., 22 Occ. X. 
VU. 3 O. L. R. 212, 1 O. W. R. 50.

Will — Misappropriation by Co-iruttee— 
Limitation of Actions—Trustee Act — liar.] 
—R. G. died in 1870, having by his will 
given the income of his estate to his widow 
for life, and subject to certain bequests, the 
residue to the children of his brothers ami 
sisters, and appointed T. II., J. G., and the 
widow executors and executrix of his will 
with power “to dispose of the property if 
they see fit." J. G. managed the estate until 
the time of his death in 1885, by which date 
some of the real property had been disposed 
of and invested, and his management was 
duly accounted for. T. II. then took the 
management of the estate until 18D5, when 
the widow, after much pressure by her 
friends, took proceedings against him for an 
account, the result of which was that lie was 
found largely indebted, and a large sum was 
lost to tin1 estate. The widow died in 1902;
probate of her will was then granted to the 
defendants ; and T. II. was removed as trus
tee, and the plaintiffs appointed in his place. 
In an action by the plaintiffs against the de
fendants in 1003 to compel them to make 
good the losses to the estate of It. G. occa
sioned by the negligence of the widow in per
mitting her co-executor to misappropriate the 
funds of the estate :—Held, that, as all the 
alleged acts of negligence or breaches of trust 
charged against the widow occurred more 
than six years before action, s. 32 tl) (b) 
of the Trustee Act, R. 8. O. 1807 c. 129, 
was a good defence. In re Bowden, Andrew 
v. Cooper, 45 Ch. D. 447, followed. Gard-
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VENDOR AND PURCHASER

Act of Sale Droit g dc Mutation—Fail
ure to Pay—\uility—Improvement g—Mort» 
fiiujr — Priori tie» — Payment to Innolvent 
Ui/rtyayor.]—Tile defendant mortgaged a lot 
of land to ('. in 1888 and 188». In lMlrtl 
I’., the rONMMOr of the lot, Hold the improve
ments thereon to (*. The plaintiff, n judg
ment creditor of I*., mused the lot to he 
seizisl in the possession of l‘„ invoking a 
- ile by the defendant to 1‘. in IW 4. The de
fendant claimed the proi>erly as his. and sold 
i' to C. for $25:—Held, that the act of sale 
in 1SS*4 was absolutely null and void and 
must lie considered as non-existent, because

the dues thereon had not Iwn paid; that 
such nullity not only prevented the transmis 
sion of the properly, hut took away all pro
bative value as to establishing the sale, and 
that such an act, being non-existent m the 
eye of the law, did not even prove the pa\

: ment and the receipt of the moneys men 
Honed in it. 2. That ('. committed no fraud 
iu purchasing from the defendant, 3. That, 
besides, in the actual case, the plaintiff. :i 
creditor of I'., claiming to Is- the earlier pur 
chaser, alleging that 1*.. his debtor, was 

I charged with the mortgage debt of the de 
fendant to ('., thereby affirmed the hail faith 
of l*., who. not having the mortgage debt, 
could not invoke his lien for the improv. 
meats, the mortgage debt of ('. having prior 
üy in law over such improvements. 4. 
There is nothing illegal in a mortgagee jmi\ 
ing for the improvements upon the mortgaged 
premises with the object of protecting his 
security, even if he whom he pays is in
solvent, inasmuch a it is not fraud for a 
debtor to pay his insolvent emlitor. Audio a

Itogi berry. <J. It. 18 8. C. Tel2.

Action for Purchase Money Kvideucc
—Trespass to gisais, tireur v. Maylmc 1 
O. W. It. 329, 2 O. W. It. 140.

Action for Purchase Money iOvidem
; —Weight of—Corroboration. Murray v. Pm 

ptrr /,. «t S. Co., 1 (). W. It. 810.

Action for P irchase Money—7'iw. lor 
j Payment—Acceleration — Insolvency of Pm 

chaser.]—Vndcr art. 1002, (’. ('.. an action 
; to recover the balance of purchase money of 

land may lie brought although the time for 
! payment has not arrived when the debtor has 

liei-ome insolvent or has diminished tlv value 
| of the security. Judgment of Court of King's 

I tench, Quels-c, affirmed. Kensington I,and 
i'o. v. Panada Industrial Co., MOI Ml A. V. 
213.

Agreement for Sale of Land 7 ith
; 'Pender of Transfer from Third Party- \ction 
j for Purchase Money—Repudiation—Penalty 
I —8 peri fie Performance PI cation. | — Where 
i at the time of an agi ment for sale and pur 

chase of land, the title to the land stood in 
the name of the vendor's wife, hut the vendor 
obtained and tendered a transfer from h 
wife to the purchaser before the purchaser 
repudiated tin- agreement : — Held, following 
I'aisl. v v. Wills. 10 O. U. 3H3. 18 A. It. 210. 
that the purchaser was liable to an action or 
lia lance of purchase money. Right to repu
diate discussed. If a thing he agreed to he 
done, though there Is* a penally annexed to 
secure its |s>rformance. yet the very thing 
itself must lie doue, and the Court will not 
permit the person on whom the penalty rests 
to resist specific |ierformance by electing to 
pay the penalty. Hamilton v. MeSrill, 2 
Terr. L. It. 31.

Authority of Agent of Vendor Hot)■
petition — Estoppel- Pari Performance-Sta
tute of Frauds. |—One T., who had been ap
pointed agent for the management of plain
tiff's estate at EL, by the plaintiff's wife, 
which appointment was expressly ratified by 
th* plaintiff, had appointed, with her author
ity, one M., a real i «state agent, as agent for 
sale. M. made several sales, all of which 

I were confirmed by the plaintiff, and. on the 
3rd February, 11MM, sold to the defendant 0.
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the land in question. of which sale the plain
tiff watt duly notified ; and the defendant went 
into immediate possession and commenced 
making improvements, of which the plaintiff 
was also notified on the lUth February. On 
the Nth .lune, after a large sum had been 
spent in improvements, the plaintiff notified 
the defendants that he repudiated the sale. 
and brought an action for possession :—Held, 
that M. iuid authority from the plaintiff 
through T. to make the sale to the defendant.
2. That if M. had not been authorized to 
make flic sale, the plaintiff had ratified it by 
his conduct in standing by and allowing the 
defendant to make improvements, under the 
arrangement of purchase, and not immediately 
repudiating it and giving notice within a 
reasonable time. 3. That the part' perform
ance of tin* agreement of purchase by the de
fendants was sufficient tv take it out of the 
Statute of Frauds. Quaere, whether non- 
compliance with the Statute of Frauds comes 
in question in an action of ejectment, or 
whether the plaintiff could recover jwssessiou 
in such an action by reason of a breach of 
any of the terms of the agreement. Me- 
Dougoll v. Cairn*, 2 Terr. L. It. ‘211).

Construction - Payment of purchase 
money by instalments—Hcfuult—Failure of 
crop—Cancellation—Notice—Time--Action — 
Forfeiture. .UeAuley v. Dick (X.W.T.), 1 
W. L. It. 381.

Contract for Exchange of Lands —
Reformation of contract—Mistake in descrip
tion — Specific performance Statute of 
Frauda—Part performance —Terms of con
tract — Liquidated damages - Payment into 
Court—Costs. KiHtpp v. Corley, 3 <>. W. 
It. 1)40.

Contract for Sale - Payment—Conny 
unci — Dependent Obligation*—Title- -Dourer 
— Payment into Court — Co*/*. | By an 
agreement entered into between plaintiff and 
defendant for the sab1 of land, it was pro
vided that if the purchase money was paid 
by instalments the deed was to lx- given when 
and not before the last instalment was paid. 
If defendant exercised bis option and paid 
the whole purchase money at any time 
within four years, then the deed was to 1m* 
given when the money was paid :—Held, that 
tin* obligations were mutual and dependent, 
and that the acts were performed concur
rently. By the terms of the agreement, a good 
title was to be given, and this could not he 
done, as a release of dower could not Is* 
obtained, but defendant signified his willing
ness to retain possession void to accept com
pensation. The matter being a small one. 
and there being some question as to the juris
diction of the County Court to afford relief: 
—Held, that the matter should be transferred 
to this Court, and the judgment for defendant 
in thf* County Court set aside; that the plain
tiff should have leave to apply at Chambers 
to ascertain the value of the dower, and that 
the balance of the purchase mone\ should he 
paid into Court within une month after the 
ascertainment of the value of the doxver: 
otherwise defendant should be taken to have 
abandoned his option, and plaintiff should 
have judgment fur tin* amount of his claim 
with costs:—Held, that plaintiff’s claim being 
for an amount under $80, costs must In* taxed 
according to tin* scale of tin* County Court 
In such cases. Arenburg v. Wagner, 33 N. S. 
Reps. 300.

Contract for Sale of Land—Action to 
rescind—Fraud—Representation of agent for 
vendors as to value—Large commission paid 
to agent—Crediting on purchase money—Ac
quiescence. Krolik v. E»*ex Lund, Loan, and 
Improvement Co., 3 U. W. It. .108.

Contract for Sale of Land — Descrip
tion—Latent . I mbiyuity—Evidence — Recti fi
ent ion — Specific Performance — Statute of 
Fraud.]—B. on behalf of 1). negotiated with 
C. fur the purchase of (Vs property on the 
north-west corner of Hustings street and West
minster avenue, Vancouver, and 1>. drew up a 
receipt for the part payment of the purchase 
price, leaving the description blank for C. to 
till in, as lie did not know the land registry 
description, but adding the description “ X.W. 
cor. etc." below the space reserved for (Ye 
signature. B. took the receipt to C. and 
pu id h in $10. and he tilled in the blank de
scription as lots il ami 10. block 10. and 
signed the receipt. I»ts il and 10, block 10. 
were on the north-east corner, and were nut 
owned by : whereas lots !i and 10, block U, 
were on the north-west corner, and were 
owned by (’ B. sued to have the agreement or 
receipt rectified or performed so as to cover 
lots !l and 10, block 0. ami to hove the agree
ment specifically performed:—Held, that it 

! was the property on the north-west corner that 
the parties hud in contemplation, and that C.

1 tilled In the wrong description either by mis
take or fraud, and that the plaintiff was en
titled to specific performance of the true 
agreement. Horland v. Cootc, 24 Occ. X. 383, 
10 B. < R. 4! 13.

Contract for Sale of Land -Payment 
in flood*—Risiinsion—Failure of Considera
tion—Trover fur flood*—Reconveyance. |—\'„ 
being desirous of purchasing a lut of land in 
the possession of F., was negotiating with 
him about it, but no agreement of purchase 
had been arrived at. \\\, a dealer in cuttle, 
went to V. and offered to purchase from him 
two head of cattle. He refused to sell, stating 
that lie wished to exchange them with F. for 
the land. W. then went to F. ami agreed to 
extinguish a debt of $70 that la* had against 
him if he would convey the land to V. \\\ 
went again to V. and offen-d him the land in 
exchange for the two head of cattle and his 
note fur $20. This offer V. accepted. The 
parties then met at tin* office ôf a justice, and 
F. gave V. a warranty deed of tin* land, and 
V. gave W. his note for 820. W. selected tin* 
cattle, asked V. to turn them out. and said In*

I would come again ami take them away. V.
I recorded the deed, hut, discovering that F. 

had no title on the records, told W. In could 
not have the cattle. W. afterwards vent and 
took tin* cattle from V.’s pasture without his 
consent. V. alleged that W. told him that 
F. had a good title, and agreed to give him a 
good title, and if In* did not do so tin* bargain 
was to be off. W. denied that he told V. that 
F. had a good title, or that In* agreed to give 
V. a good title. In an action of trover in a 
County Court to recover the cattle and not**, 
the Judge told the jury that if they believed 
V.’s version of the transaction, the title in tin* 
cattle did not puss, ami there was evidence 
it|H)ii which they might find for the plaintiff. 
The jury found for the plaintiff:—Held, on 
appeal, that V. having accepted and registered 
iln* deed under the contract, the consideration 
had nut entirely failed, and V. could not re
scind the contract and sue in trover for tin*
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cattle and note without reconveying or offer
ing to reconvey the laud, and that the appeal 
should be allowed and u nonsuit entered. 
I anOusktrk v. I anwart, 3ti N. B. Reps. 422.

Contract for Sale of Lamd—Resolution 
by Ajunit-ipal Corporation — Acceptance of 
Offer to Purchase — Evidence—W’rifft » In
struments—Statute of Frauds—Estoppel.] — 
T. offered to purchase land» which the munici
pality had bid in at a tux sale, and to pay 
therefor the amount of the arrears of taxes 
and costa. The council resolved to accept 
“ the amount of taxes, costs, and interest " 
against the lands, and authorized the reeve 
and clerk to issue n deed at that price :—Ueld, 
reversing the judgment appealed from, that, 
even if communicated to T. as an acceptance 
Of his offer, this resolution would have raised 
no contract, on account of the variation made 
by the addition of interest. An instrument, 
which was never delivered to T., was executed 
I the reste sad dark of the municipality, 
in the statutory form of conveyance upon a 
sale for taxes, reciting the above resolution, 
but without a reference to any contract in 
pursuance of the resolution, and about two 
mouths after the passing of the resolution, 
upon receipt of another offer for the same 
lands, the council resolved to intimate to the

Serson making the second offer “ that the lot 
ad been sold to T. Held, that these cir
cumstances could not be relied upon as an 

admission of a prior contract of sale:— 
Held, also, that, even if it could be inferred 
that contractual relations had liven estab
lished between T. and the municipality, it 
did not appear that there had been any- 
written communications in respect thereto 
made on behalf of the municipality, and, 
consequently, the alleged admission of a con
tract did not satisfy the Statute of Frauds, 
and could have no effect. District of North 
Vancouver v. Tracy, 24 Oec. N. 114, 34 8. C. 
R. 132.

Contract for Sale of Land — Sale by 
vendor to another—Application of purchase 
money—Payment of mortgage—Subrogation to 
rights of mortgagee. Outder v. Hedges, 3 O. 
W. R. 565.

Contract for Sale of Land - Specific

Performance — Objection of purchaser — 
oreign defendant — Jurisdiction — Title— 

of distribution. Cooke v. McMillan, 4 O. 
W. R. 623.

Contract for Sale of Land — tipcet/ïr
Performance—Statute of Frauds—No name 
of Purchaser in Memorandum — Laches — 
Agent’s Duty to Furnish Name of Purchaser.] 
— Action for specific performance of an 
alleged contract by the defendant to sell to the 
plaintiff two i is of land. The writing relied 
on was an acknowledgment signed by the 
agents for the defendant (naming firm) of 
haring raeeired from B. «s. it |26 deposit on 
the purchase of the lots, describing them, 
with the price and terms of sale. The plain
tiff asserted that he was the purchaser, though 
his name did not appear in the agreement. 
R. A II. were his solicitors and agents. The 
defence was that the agreement did not comply 
with the rOtttlfOMKti of the Statute ot 
Frauds, as tin* name of the purchaser did not 
appear in it; that the plclntiff by*his laches 
had disentitled himself to specific perform
ance of the igreement ; and that, on account 
of the default of the plaintiff, the defendant

hud rescinded the agreement :—Held, that the 
plaintiff had not made out a case entitling him 
to specific performance of the agreement in 
question, and the action should be dismissed 
with costs. The note or memorandum of un 
agreement for the sale of real estate must 
contain the names «if the contracting parties, 
or such u description of them that there can
not he a fair dispute us to their indemnity. 
The term “ vendor " is not in itself a sutii 
vient description of one of the contracting 
parties : Potter v. Dutiield, L. It. is Ky. 4 ; 
Williams v. Jordon, t$ Ch. 1). 517; White V. 
Toumliu, 1U O. It. 513. in the present ease 
the purchaser was neither named nor de
scribed in the agreement. As the agreement 
did not comply with the requirements of the 
Statute of Frauds, the plaintiff was not en 
titled to recover. At alter v. Pcnkalskt, 24 
Occ. N. 407.

Contract of Sale—Construction of Cu\- 
! "ants—Dependent or Independent—Paginent 

into Court.]—The plaintiff's claim was for 
: payment of the balance of the purchase money 

of laud under an agreement of sale, in the 
usual form, in which the purchaser cove
nanted that he would well and truly pay the 
said sum of money together with the interest 
thereon on the days and times mentioned, 
and the vendor covenanted that, in considera
tion of the purchaser's covenant and ou pay- 

, meut, Ac., he would couvey and assure or 
cause to be conveyed and assured to the pur
chaser, his heirs and assigns, by a good and 
sufficient deed in fee simple, Ac., the said 
price or parcel of laud freed and discharged 
from all incumbrances: — Held, following 
.Macarthur v. I>eckie, ll Man. L. R. 110, that 

; the two covenants were independent, and that 
j the defendant was bound to pay the pur

chase money before he could call on the plain
tiff to r-onvey the property, and that it was 

I not necessary for the plaintiff to prove the 
tender of a conveyance, or to allege that 
lie was ready and willing to convey, although 
it appeared that the proin-rty was subject to 
two mortgages. With the plaintiff'-, consent, 
the defendant's purchase money >• as ordered 
to be paid into Court so that the incum
brances could be discharged out of it and only 
the balance paid to the plaintiff. Sword v. 
Ted den, 21 Oec. N. 540, 13 Mau. L. It. 57'J

Contract of Sale—Default—Rescission- 
Demand or Notice—Necessity for—Costs of 
Pending Opposition.]—The plaintiffs had sold 

i to the defendants a bit of laud for construc
tion of their line, for an annual rent of $25 
as long as the purchase money, $5tMi, should 
not have been paid, it being stipulated that 

; if the defendants made default in payment of 
any gale of rent for six months after it fell 

! due, the sale should be rendered void and of 
no effect, and it should he lawful for the 
plaintiffs to resume possession of the land 
and to dispose of it as their own property 
without Indemnity or reimbursement of the 
sums paid. The defendants having msde d 
fault in payment of one of the gales of rent 
for more than six months after it fell duo, 
the plaintiffs began an action to rescind the 

1 sale, and, besideu, claimed the costs of a pend
ing opposition which they had filed to protect 
their rights upon a seizure of the land being 
made as against the defendants :—Held, that.

1 by reason of the default clause above referred 
i to, the plaintiffs had the right to demand the 
, rescission of the sale, without any demand of 

iwyment of the gale of rent, or any mise en
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demeure liuviug been addressed to the defen
dants, the latter being in default by the very 
terme of the contract. 2. ltut the plaintiffs . 
vould nut recover from the defendants the j 
rusts of the opposition, seeing that litigation 
was still pending on the subject of such 
rusts, no adjudication having been made upon 
such opposition. Alaiaon St. Joseph du Sault 
au Récollet v. Montreal Park and Island II. 
IV. Co.. Q. B. 1» 8. C. 484.

Contract of Sale Rescission for fraud
Secret Commission to Purchaser's Agent— 

Collusion—Election.]—The defendant was in
duced by his agent to agree to buy the plain
tiff's farm for $1,850, although the plaintiff’s 
price for it was only $1,800. lie paid $250 
in cash and went into possession. It was 
represented to him that there were 80 acres of 
cultivated land ou the farm, but it turned 
out that there were only about 58 acres. On 
discovering this lie asked to have the agree
ment cancelled and his money returned, but 
this was refused. He then, on the advice of 
the same agent, raised a crop on the farm 
and remained in possession for over a year, I 
hut refused to make the further payments 1 
agreed on. The plaintiff then brought this j 
action to have the agreement cancelled and 
the money be had received forfeited. At the 
trial it came out that the plaintiff had paid ! 
the agent $50 out of the money paid by the 
defendant, who asked to have the agreement 
cancelled and his money refunded to him :— j 
Held, without deciding whether the defendant 
bi iu< Inaction had lost his right to repudiate 
the bargain on account of the shortage in the 
cultivated area, and distinguishing Campbell 
v. Fleming, 1 A. & E. 40, that, on account 
of the newly discovered secret payment by the I 
plaintiff to the defendant’s confidential agent, 
the defendant had the right to ask for can
cellation of the sale and repayment of the 1 
$250, with costs of action. Panama, &c., Co. 
v. India Publier, &<■., Co., L. R. 10 Ch. 515, 
followed. Murray v. Smith, 22 Occ. N. 241.
14 Man. L. It. 125; Sparling v. Houlihan, 22 
Occ. N. 300, 14 Man. L It. 134.

Contract of Sale — Tares — St. John j 
Assessment lr/.|—By agreement dated the 
ISth March, 1002, for the sale of land in the 
city of St. John, the vendee was to be given : 
a “good title free of all claims on the 1st j 
May,” the date when possession was to be 
given. Section 131 of the St. John Assess
ment Act, 52 V. c. 27, enacts that “ any 
assessment upon or in respect to real estate 
shall be a special lien on such real estate 
from the 1st day of April in the year of the 
assessment,” &c. By 58 V. c. 40, s. 1. power 
is given to the city to sell real estate, on 
failure of the person assessed to pay taxes 
assessed in respect of the land. On the 1st 
May, 1002, the rate of taxation for the year 
from the 1st April had not been fixed by the 
assessors, and the rate was not determined, 
nor was the assessment list filed by the , 
assessors with the common clerk until a num
ber of weeks after the 1st May. The vendee 
contended that the taxes for the year 
loginning on the 1st April should be paid by 
vendor, and the matter was referred to the 
Attorney-General, whose decision it was 
agreed should be final :—Held, that the vendee 
should pay the taxes, save one month's pro- 
portion thereof, to be borne by the vendor, i 
In re de Forest, 22 Occ. N. 400.

Contract of Sale — Time of Essence — | 
Waiver—Notice — Rescission — Forfeiture of

Payments — Receiver — Rents — Laches — 
Specific Performance—Costs.]—Semble, that 
the acceptance by a vendor of a payment on 
account of a past due instalment of purchase 
money is a waiver of his right to take advan
tage of a provision in the agreement of sale 
making time of the essence thereof ; but. if 
there be u subsequent default in payment of 
a subsequent instalment, that, being a new 
breach, gives the vendor a right to insist on 
that provision Held, that a vendor, if he 
gives to the purchaser a notice limiting a 
reasonable time within which to complete an 
agreement to purchase, and informing him 
that after the lapse of the time limited the 
agreement will be treated ns at an end. and 
if he does not act subsequent to waive the 
effect of the notice, thereby legally rescinds 
the agreement, and the purchaser is not en
titled to specific performance. 2. That mere 
delay in enforcing his rights, consequent upon 
such a rescission, does not disentitle the 
vendor to a declaratory order that the agree
ment is rescinded. 3. That in such a case 
payments on account of purchase money are 
forfeited to the vendor if there be a provision 
to that effect in the agreement, and, semble, 
even without such a provision. 4. That 
where, after such an agreement, the property 
in question passed into the hands of a re
ceiver appointed by the Court, and he, as 
well as the purchaser, was given a notice ot 
the terms above mentioned, the receiver was 
accountable to the vendor for the rents receiv
ed subséquent to the date on which the notice 
terminated the agreement. The receiver, on 
the grounds of his being an officer of the 
Court, and of the delay of the vendor in 
taking steps to enforce his rights, was not 
ordered to pay the costs of the application 
in which the above questions were raised. 
Forfar v. Sage, Ex. p. Wilkins, 5 Terr. L. R.

Covenant—Building Restriction—Deed of 
Land — Covenant Running with Land — 
Breach — Construction — “House.''] —• The 
purchaser of land covenanted, for himself, his 
helm, execn ora, administrators, and assigns, 
not to erect more than one house thereon. It 
was held by Street, J., that the burthen of the 
covenant passed with the land to the defen
dants, the assigns of the purchaser, and the 
benefit of it to the plaintiffs, the assigns of 
the vendor in respect of the adjoining land, 
but that the covenant should not be extended 
beyond what its terms reasonably imported. 
He was of opinion that “house” meant 
" dwelling house ” and that putting up a 
stable and carriage house was not a breach ; 
and “ if the defendants could build a house 
first and then add a stable without breach of 
the covenant, there was no reason why they 
should not begin by building the stable and 
afterwards build tU hOUM. 11 inn v. I.nrc
grove, 25 C. L. T. 344, 5 O. W. R. 7Utt. !» O. 
L. R. 007.

Covenant — Building restrictions—Inten
tion of parties—Security—Building scheme— 
Breach of covenant—Damages in lieu of in
junction—Assessment. Snow v. Willmott, 5o. w. a. am.

Deed of Sale—Warranty—Assessment for 
Building Church—School Tares—Payment of 

1 rrears by Purchaser — Recovery —Prescrip
tion.]—In case of a sale of land “ with war
ranty against all troubles, hypothecs, debts, 
dowers, donations, substitutions, alienations,
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and incumbrances whatsoever," tji«‘ existence 
of an assessment t répartition i for the 
building oi a church, at the time of the auk, 
cannot give the purchaser a right of war
ranty or to be indemnified against the vendor 
if he knew at the time of the deed of assess
ment. The school taxes and assessments for 
building a church affecting laud, being public 
charges or of common law, ought to Is* taken 
into consideration in the purchase of land, 
and as to future payments to la- taken into 
account at the time of sale, 'file purchase! 
with legal warranty, who has paid municipal 
or school taxes owing by the vendor, cannot 
recover these taxes from the latter, if, when 
be commenced hi* action, the debt «lue the 
municiiwlity by the vendor for payment of 
these taxes had been prescribed ; the pur
chaser. being subrogated to the rights of the 
sehool corporation, lias no greeter rights than 
the latter against the vendor. PaiUudy y. Vin
cent, g. It. 26 S. C. 37, 253.

Deed of Sale — Terme of Warranty — 
NHIht of Iction. | The purchaser of land, 
who has paid the price thereof, 1ms no right 
of action against his vendor for damages and 
a clear title, if the deed of sale does not 
i-ontuiu a clause of franc et quitte, but simply 
that tIk* vendor warrants the buyer against 
trouble and will hold him harmless against 
all incumbrances. Vail v. Baker, <1 u. 1* It. 
150.

Delay in Carrying Out Contract —
Specific iterformance—Interest—Costs, f'oa- 
uill v. Jim II, 2 O. XV. It. 655.

Delivery of Conveyance Covenant for 
possession—Enforcement. Ham v. Pillar, 1 
U. XV. It. 200.

Doubtful Title - Forcing ou purchaser. 
Hi 1 ampbcll sad Norwood, i O. W. It. 189,

Fa. «a Demonstratio Poeitidn of Ven
dor'» Signature — Hpevifie Performance.] — 
On the conclusion of negotiations between 
<’. anil It. as to llte sale of two city lots on 
be i on et ol I lastings street and NX est minster 

avenue, in X'nncouver, B.(\. C. signed n 
document as follows: — “Vancouver, June 
28th. 1002. Received from James Borland 
the sum of ten dollars. being a deposit ou the 
purchase of lots Nos. 9 and 10, block No. 10, 
district lot 196, purchase pries* twenty 
thousand dollars ($20.000), the halanve to be 
paid within loth July . . days, when ! 
agree to give the said James Borland a deed 
in f«*e simple fret* from all incumbrances. 
Joh. Coote, N. XX’. <*or. Hastings & XVestr. 
Ave." The lots on the corner of the streets 
mentioned were, in fact, lots 9 sml 10 in 
block 9. and the trial Judge fourni that these 
were the lots intended to Is* sold, and also 
that the words below the signature formed 
latrt of the receipt. In an action for specific 
performance of the agreement for sale of the 
lands:—Held, affirming the judgment appealed 
from, Borland v. Coote, 10 B. <’. It 493. 24 
(><•<•. N. 888, Killam. J„ dissenting, that the 
innivuracy of the description in the receipt 
was n mere discrepancy, which should be dis- 
regarded, and a decree made for specific ]H»r- 
fonuance in respect of the lots actually bar
gained for between the parties. Coot* r. H<» 
land, 25 Occ. N. 28. 35, 8. C. B. 282.

Fraudulent Representation I alue of 
Land Rental „t of Price.] In sn
action quantum minoris, it is necessary to

prove that the buyer, plaintiff, gave more 
than the real value of the property, which 
proof had not been made in this case. Judg
ment in g. R. 17 8. C. 387 affirmed. Ihdo-m 
J., did not concur iu the last fousidéniiit ôf 
the judgment of the Court below, viz., inn 
where the alleged fraud relates to the mm * 
inducing the purchaser to buy at a price . \ 
needing thnt which he would have 
the fraud had not been practised, no action 
lies at the suit of the purchaser who adheres 
to the sale, to reduce the price Bad> y . 
Reinhardt, Q. R. 20 8. C. 225.

Incumbrance Lin Pendant- \otice—In
terpleader—Rule 1103 (o).j—Action brought 
against one who had contracted to ptirehn*» 
lands for the purchase price. Vending the 
action tin- Molsons Batik sought to set aside, 
as fraudulent as against themselves mill his 
other creditors, a grant of certain lands by 
one Sanderson to his wife, the vendor. Be
fore accepting conveyance of these lands or 
paying the purchase money, the pu roll user 
from Mrs. Sanderson was apprised of tin- 
registration of a certificate of lis peuili-us 
issued in the action brought by the bank:— 
Held, that the registration of a certificate of 
lis jiemlens is not an incunibrantv within the 
meaning of R. 8. (). c. 119, s. 15. It did not 
create any lien or charge upon the lands 
against which it was registered. Nor 
this case one ill which it would be at nil 
IHissible to comply with the requirements of 
tin* statutory provision which the purchaser 
invoked. The Molson's Bunk could not 
assert any liability on the part of the pur 
chaser to pay to them such purchase money. 
Their claim must have been to have it de
clared that the lands in question were exi
gible to meet the demands of themselves nnd 
the other creditors of the vendor's grantor. 
Rule 1193 "deals with a liability in one p i 
son to pay a specific sum of money, while 
at the same time two other persons an- 
making claims in respect of that sum

XX ilkt r, 3 T. 1 R. 448 
J. 271. See too Baxter v. Bay, 73 Wise. 27. 
The application was wrongly conceived. ml 
should be dismissed with costs to he paid by 
the applicant to the vendor. The Molsons 
Bank, having supported the motion, should 
have ii" coate. hoIiom Bank i an 
XV. R. 93, 1811, 10 O. I* R. 452.

Interest In Land Specific performni •• 
—Assignment and delivery of plaintiff's agree
ment with owner—Dispute as to terms of con
tract — Waiver — Costs. Broten v. II 
(Man.). 2 XV. I* R. 33.

Judgment against Vendor — TitU «I
Pnrvhaecr—-Priority -Registry Law».]—The 
hypothec resulting from a judgment against 
the vendor of an immovable registered before 
tin- title of the purchaser, has priority over 
the rights of the latter. Crepeau v. Bra am
g. It. 24 8. c. 308.

Judgment for Purchase Money
Subsequent Rescission by Vendor. ]—A vendor 
obtained judgment against a purchaser for 
certain instalments of the purchase mone\. 
less a stun allows! to the purchaser by way 
of set -off. The agreement for sale provided 
that the vendor might rescind in case of de 
fault, and that nil moneys theretofore paid 
should Is* forfeited: and. after execution un
der the judgment had been returned unsatis 
fled, and after default In payment of further
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instalments, the vendor gave notice of rescis
sion :—Held, that be was entitled to do this, 
and that bis doing so did not entitle ibe de
fendant to an order setting aside the judg
ment and fur payment to him of the amount 
allowed by way of set-off. Jacktoa V. Scott, 
21 Occ. X. 221, 1 U. L. It. 488.

Lien -Bailleur de Fonda—Charge on l‘ur- 
eh*use Money—Dift—Acceptance,] - Although > 
an act of sale or gift does not contain u sti
pulation for an hypothecary guaranty, the 
immovable sold or given remains burdened 
with a lieu in the nature of u bailleur de 
loads, for appreciable charge in money stipu
lated for in the act of gift, or fur what re
mains due of the price of sale. Such hypo
thec exists in favour of the vendor or donor, 
•>r of the third i rson to whom it is stipu
lated in the act of gift or sale that the charges 
upon the gift or the price of the sale shall be 
paid. Li. The lodging of his claim by a credi
tor with the liquidator to be collocated upon 
the product of the sale of an immovable, of 
which the price is due to him, as a creditor 
indicated in the act of sale, constitutes a 
sufficient acceptance of the stipulation on his 
part. Canadia n U encrai Electric Vo. v. Ship- 
ton, Q. a. 21 8. C. 83.

Misrepresentations - Fraud — Error — 
Rcaciaaion — Exchange — Improvements — 
Option—Actio (Jnuntum Minoria—Latent Dé
tecta—Damages— Warranty.]—An action will 
lie against the vendor of land to set aside 
the sale and recover the price, on the grounds 
of error and latent defects, even in the 
absence of fraud. The purchaser has the 
option of returning the property and recover
ing the price or of retaining the property 
and recovering a portion of the price; he can
not be forced to content himself with the 
action quantum minoris and damages, upon 
the pretext that the property might serve 
some of his purimses, notwithstanding the de
fects. Where the vendor has sold, with war
ranty, a building constructed by himself, he 
must be presumed to have been aware of any 
latent defects, ami to have acted fraudulently 
in making the sale. Where the vendor repre
sented that a block of buildings had been con
structed by him of solid stone and brick, and 
it was discovered after the transfer that a 
jiortiun was built of lumber encased" with 
stone and brick in a manner to deceive:— 
Held, that the contract was vitiated for error 
and fraud, and the vendor, es he knew of the 
faulty construction, was liable to return the 
price and for damages. The action quantum 
minoris and for damages does not apply to 
cases where contracts are voidable for error or 
fraud. The sale was made in part in con
sideration of vacant city lots given in pay
ment pro tanto, and, during the time the de
fendant was in possession of the lots, he 
erected buildings upon them with his own 
materials:—Held, that, even if the contract 
amounted to a contract of exchange, it was 
subject to be rescinded in the saine manner 
and for reasons similar to those which would 
avoid a sale, and. if the contract bo set aside 
for bad faith on the part of the defendant, the 
plaintiff has options similar to those men
tioned in arts. 417, 418, 1520, and 1027 of the 
Civil Code, that is to say, he may either re
tain the property built upon, on payment of 
the value of the improvements, or cause the 
defendant to remove them without injuring 
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the property, or comi>el the defendant lo re
tain the property built upou aud to pay its 
value, besides having the right to recover 
damages according to the circumstances. 
Fagnueilo v. Vhoquette, 24 Occ. X. 77, 34 8. 
C. tt. 1U2.

Mistake Certification of Agreement.}— 
Suit for rectification aud specific performance. 
The defendant agreed to sell to the plaintiff 
lots 211, 27. and 28 according to a subdivision 
in Kildonau : In- gave bim a transfer under 
the Ileal Property Act, which the plain
tiff registered, and he received a certificate 
of title. The plaintiff supposed the lots so 
sold to him to be those which were really
27, 28, and 29, and took possession of the 
last named three, aud made improve-uents on 
lot 29. Later on the defendant sobl lots 29 
to 34 to another person, ‘ when they were 
located by a surveyor, aud the plaintiff dis
covered that: the lot on which his improve
ments were was lot 29, instead of 28, as he 
had supposed. The plaintiff brought this ac
tion to have it declared that the intention had 
been to sell him the lots which were really 27,
28, aud 29, and to have the sale agreement 
rectified, and for specific performance of tin- 
rectified agreement. The plaintiff testified 
that the defendant told him that a house, 
which since turned out to have been on lot
29, was on lot 28, and he relied on that re- 

; presentation in buying, and making his im
provements. The defendant said he told the

i plaintiff lie was selling by the plan only, and 
that the plaintiff must find the lots for him
self. It was admitted that the plaintiff looked 

! over the property before buying, though lie 
did not measure the distance from the rail- 

! way track to the lots he chose, which, if 
; done, would have shewn him their numbers 

an 1 probably prevented tin- mistake :—Held, 
that tin- plaintiff <li<l not rely on any repre
sentation by tin- defendant, but looked over 
the property with a knowli-dge of how to find 
the lots according to their actual numbers, 
and his misfortune was the result of Ills own 
mistake only. It was argued that the case 
was one of a unilateral mistake, hut to en
title ill.- plaintiff to damages ns in a case of 
unilateral mistake a plaintiff must shew 
fraud "ii tie defendant'» part ; May v. Platt, 
[1900] 1 ('It. 010. There was no suggestion 
of fraud in the present ease. Williams v. 
Iles prier, 24 Occ. X. 409.

Mortgage Payment into Court—Interest 
—Bonus—Ahinieipal Corporation.] — Where 
the corporation of a city acquired the prop
erty of a light, heat, and power company, 
which was subject to a mortgage for a large 
sum. the Court refused to exercise the powers 
conferred on it by ss. 1.1 and 10 of the Act 
respecting the law and transfer of property. 
11. S. O. 1897 c. 119, by requiring the com
pany to accept, on an existing mortgage, three 
per cent., the Court rate of interest, instead 
of five per cent., the rate secured by the mort
gage for the unexpired period thereof, and to 
authorize the eoriiorntion to deduct the 
amount of the mortgage so computed from the 
purchase money. In re Kingston Light. Heat, 
nnd Foirer Co. and City of Kingston. 24 Occ. 
X. 358. 8 O. L. 11. 258, 3 O. W. R. 769.

Mortgage Sale—Koticr of Sale—Service 
of—Recitals in Deeds—Assigns—Meaning of 
—Devolution of Estates Act—Caution—Non
registration of.]—Where, by a provision in a
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mortgage, no want of notice required by the 
mortgage was to invalidate any sale there 
under, but the vendor was alone to be rett]Niii-

"■ ; ji 1111
under the power of Hale contained recitals 
that service hail beou duly made on the mort
gagor and his wife, the accuracy of such 
recitals being in nu way disproved, a xulwe 
queer vendor of the land, in umkiug title on 
a sail thereof, is not culled ui»on to furnish 
any other evidence of such service ; and fur
ther. the objection Is-iug as to the proof of 
service on the wife, no such proof was in 
any event required, for, by the terms of the 
mortgage, service only was to be required to 
be made on the mortgagor and his assigns, 
and the wife was not an assign. Where, 
after the death of a mortgagor, a mar
ri.si woman, awl after the coming into 
force of the In volution "f Estates Act, It. 8. 
O. c. 1127, and the expiration of u year from 
the mortgagor’s death, without any caution 
being registered, sale proceedings were taken 
on the mortgagor, service of notice of sale on 
the husband and lier heirs, two infant 
daughters, is sufficient, it not being necessary 
to serve the personal representatives. In re 
Martin and Merr'tt, 122 Occ. N. 110, 3 O. L. 
11. 284.

Mutual Mistake Innocent At i*rvpr cue il
lation—Ittaeittion of Contract — Damages — 
Cotta—Fraud.)—Plaintiff entered into a con
tract for the purchase of land from the de
fendant, after the latter had personally shewn 
him what lie honestly thought was tin* land 
he owned. After payment of certain instal
ments of the purchase money and certain 
sums of money for taxes and otherwise in 
connection with the land, the plaintiff bought 
an outfit of horses, implements, lumber, etc., 
and took them out to the railway station 
nearetH the land, intending to take |s»sscssi<m 
and commence farming ojierations. He then 
discovered that the property which he had 
bought was not the one which had been shewn 
to him, but was greatly inferior to it in 
value. He then brought this action in which 
he charged the defendant with fraudulent mis
representation ns to the locality of the prop
erty:—Held, that the plaintiff was entitled to 
have the contract rescinded and to repayment 
of all moneys paid by him under it with iu- 
tcrest at five per cent, per annum. Adam v. 
Xewbigging. 13 App. Cas. 308. followed. (2) 
The plaintiff was not entitled to damages, as 
the defendant’s misrepresentation had not 
lieen fraudulently made. (3) Appearances 
having justified the charge of fraud, though 
this was not proved, costs should he allowed. 
Hopkint x. Fuller, 28 Occ. N. 481 15 Man. !.. 
R. 282.

Offer to Sell I^rehater Pendente Lite— 
Certificate of Li» Pendent — Specific Per
formance— Delay — Damage*.\—A letter by 
the vendor’s agent to a probable purchaser, 
giving the description of the vendor's land, 
mentioning the price at which the vendor is 
willing to well, and asking the person written 
to if lie is willing to purchase at that price, 
is an offer to sell, not simply a request for an 
offer to purchase, and, upon the iierson so 
written to stating that he wishes to buy at 
the price named, n contract of sale and pur
chase is constituted between the parties. After 
llie contract for the sale had been entered 
into, the vender sold and conveyed the land 
in 'luestior, which was of a «iieculative char
acter to n third person, who purchased in

good faith and without notice of the prior 
contract. Before he registered liis deed tin 
original purchaser began this action for 
specific performance and registered a certi
ficate of lis pendens, but, although lie kn. x\ 
of the second sale, he did not take any step in 
the action, or make the second purchaser n 
party, for nearly twelve months Held, that 
tile second purclr.ser's rights were not 
affected by the registration of the certificat, 
and that m any event the delay would hu\ 
been fatal to the claim for m>eciti< perform 
ance as against him. The vendor having du 
bernlely broken his contract because of a 
better offer, substantial damages were nssess-d 
against him. Clvrguv v. McKay, 23 Occ. \ 
243. ti O. L. R. 31, 1 O. W. R. 178 241, 2 O. 
W. R. «H7, afiiriued. Cleraue v. Preston, 24 
Occ. X. 330. 8 o. L. R. tA; Clvrgut v. I/. 
hay. 3 O. W. R. 880.

Option of Purchase -Vendor selling to
another — Waiver of option — Knowledge 
purchaser—Delay—Damages, licit» \. JI 
cox, 3 O. W. It. 345.

Partnership Lands -Death of tine purl 
ncr—Conveyance to Surviving Partner by Ad
ministratrix — Infant»—Content of Official 
(luurdian—Pcrsonal1y.\ — Two brothers in 
partnership in business were the owners of 
certain laud as partnership assets used in the 
business. One of them died intestat.-, leaving 
a widow and infant children, and the widow 
look out letters of administration and con
veyed the land to the surviving partner. Later 
tin- surviving partner died, and his personal 
representative agrei-d to sell the laud. On an 
application under the Vendors and Purchaser* 
Act, It. S. O. 181)7 c. 134, in which tin- pur 
chaser contended that the consent of the 
official guardian should he obtained to the 
conveyam-e to the surviving partner, under s. 
8 of the Devolution of Estates Act, It. 8. o. 
18D7 c. 127 :—Held, that the latter Act did 
not apply, as the property devolved by opera
tion of law upon the personal representative 
virtute officii, avd not by virtue of the sta
tute, and that the children were not concerned
or Interested In tic- land In ay eena< <
plated by the Act. In re Fulton and Ale 
Intyre, 24 Occ. N. 225, 7 O. L. R. 44f , I O. 
W. R. 408.

Payment by Instalment» -Default —-
Right of vendor to cancel—Delay—Tender - 
Re-sale. Armstrong Erie ton, (N.W.T.), 
2 W. L. R. 185.

Possession — Instalments of purchate 
Money- -Eviction—Interest.]—A '.irehnser of 
tamo* ablea, for the tint that he has bt i 
possession, in spite of the fact that lie line 
eventually been evicted, must pay interest 
upon the portion of the pu reluise money which 
fell due during the time that he was in posses
sion. llerian v. Stadoi'ona Water, Light, 
and Power Co. and Town of Farnham, Q. H. 
25 8. C. 525.

Possession by Purchaser Title
Waiver—Improvements. |—Where a pur-has.-r. 
entitled by the terms of the i-ontraet to a in
fect title, upon payment of his deposit entered 
into and continued in pc «session ns provided 
by the ixintraet. and made improvements wen 
after alleged defects in the title were brought 
to his attention, and after he had brought 
an action for specific performance, the vendor
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asserting that lie had u good title :—Held.
that the purcha*er hud not waived his right 
h- have a good title shewn, lu I he absence j 
of fraud on the part of the vendor, or other ' 
special circumstances, if a purchaser takes j 
possession under the contract, and the vendor 
is unable to make a good title, the purchaser : 
is not entitled to be repaid the amount ex- ! 
I>ended by him in improvements. Rankin v. i 
Sterling, 22 <kx\ X. 23V, 3 O. L. K. «415. 1 
(1. W. It. 243.

Previous Sale of Land - Partition — ; 
Title of I endor Confirmed—Conti of Vendee— j 
Lmdenet -Aneient Document».] ■— Where a I 
suit for partition of lands sold previously to j 
the commencement of the sun established the | 
exclusive title of the vendor, and the suit was 1 
not caused by any fault of his, the vendee ! 
made a party to the suit was held not to be 
entitled to deduct his coats from the purchase 
money. Where a document, of date 1831. pur
porting to have been executed by father and I 
sou, was produced from the custody of n 
grandson of the former, and as having been ! 
kept with title palmers in a box formerly in j 
the custody of the grandson's brother, and 
now in the grandson's custody, and where a 
document, of date 1840, purporting to be a 
will, was produced from the custody of a 
nephew of a person purporting to have signed 
it as a witness, and as having been kept by 
him with other papers in a chest now in the 
nephew's custody, liotli documents we e held 
admissible in evidence without proof >f exe
cution. Patterson v. Patterson. 25 O r. X. 
SH. 3 X. It. Kq. 106.

Registered Hypothecs Cloud on Title 
— \nlidity of Registration.]—The registra
tion. nlou1, of hypothecs affecting an im
movable property sold gives the purchaser the 
right to invoke the benefit of art. 1535. C. 
and he is not obliged to contest with the 
creditors the contention made by the vendor 
that such registrations are without effect. 
Mattneu f v. Led ne. Q. R. 11) 8. L. «7.

Rents of Land—Apportionment—Con
tract—C'onvcyanecs.]— The plaintiff, on the 
Ifltth May, 1002. contracted in writing with 
the defendant for the sale to the defendant 
of certain land, a portion of which was u,t 
the time under lease to a tenant whose term 
commenced on the 1st May, 1002, and was 
then unexpired. The plaintiff claimed an ap
portionment of the rent between the 1st May I 
and the 24th June, when the deed was deli- i 
vered :—Held, that the Act respecting the 1
tpportionment of rent, It. s. N. s. c. 150,

'■ 2. did not apply as between vendor and pur
chaser. and the written contract containing . 
no reservation of rent, the purchaser was en- ; 
titled to the whole rent. Miller v. Xicholl*. 
23 Occ. X. 170.

Requisitions on Title--Doicer—Taj*s 
—Executions.] — The purchaser made these 
requisitions : (a) That evidence should Is» 
Kiven shewing that dower rights do not attach 
in the cases of conveyances made without bar 
of dower i in 1852 and 1853) before com
mencement of the |>eriod of possession relied 
"n. (c) That tlie vendor should furnish evi
dence that the lands to he conveyed by her I 
are not Incumbered by any executions or 
arrears of taxes or local Improvement rates :

Held, that the vendor was bound to comply 
with the requisitions. In re Clayton and 
Idndeear, 21 Occ. X. 337.

Rescission Action by purchaser—Misre
presentations — Knowledge of purchaser — 
Evidence us to falsity of statements—State 
meuts made in good faith. Robb v. Samis, 3 
U. W. R. ÎMJ7.

Rescission -Fraud—Agency—Coercion — 
Improvidence—Specific performance. Jarvis 
v. Gardner, 2 O. W. R. «k». 3 O. W. R. 45b.

Rescission Fraud — Representations — 
Value — Agent’s commission — Laches—Ac
quiescence. KroUk v. Ess< j- Land, Loan, and 
Improvement Co., 2 O. W. It. 87.

Rescission Misrepresentations — Know
ledge—1 >eceit—Damages. Robb v. Samis. 2 
U. W. It. 7tNi.

Rescission of Contract —Mitrepresenta
tions—Consideration—Possession —Laehes — 
Waiver—Ratification.]—The defendant, by 
falsely representing that lie had a serious 
offer .or the purchase of his pro(R*rty for a 
brewery, induced the defendant to take a deed 
of it, the defendant fearing that a brewery 
might be an injury to a hotel which lie was 
projecting near by. Payment of the purchase 
money was deferred. Ou discovering the 
falsity of the representations, the defendant 
notified the plaintiff that he repudiated the 
contract, and invited him to bring an action 
to test its validity if lie was unwilling to take 
back the property. The plaintiff delayed some 
time in bringing this action for the recovery 

j of the purchase money, aud in the meantime 
the defendant remained in possession and 

I collected the rents :—4fold, that, under the 
provisions of the Quebec Civil Code, as the 

! vendor had made false representations which 
| deceived the purchaser as to the principal 
! consideration for which he contracted, he 
j could not recover ; that the purchaser had a 
: right to have the contract rescinded on the 
1 ground of error; that, under the circum- 
I stances, tlie delay could not be imputed as 

laches of the defendant, nor waiver of his 
right to have the contract set aside, and that 
the defendant's administration of the property 
in tlie meantime could not he construed ns 
ratification of tlie contract. Barnard v. Rien- 
dran. 31 8. C. R. 234.

Rescission of Sale—Default of Paymem 
—Registration. | The vendor cannot demand 
that tlie sale of an immovable effected by him 
shall be declared void, and that he shall he 
placed in (Hissession of the immovable, with
out alleging and proving that the stipulation 
for the rescission of the sale in default of pay
ment has Ix-en registered. Beaudoin v. 
Gan dry, 4 Q. P. R. 101.

Rescision of Sale — Delay in Making 
Title—Pleuding—Oral Demand.]—The delay 
of a vendor to make title to his purchaser of 
the immovable, which he has sold him. is not 
a ground for rescinding the sale. 2. When 
ill.' pan baser has not demanded the reads* 
sion of tlie sale by his pleading, lie cannot ob
tain it upon a demand made ore tenus, and 
this is so even when the grounds which he 
invokes for obtaining it, appear upon the re
cord. Brunet v. Berthiaume, Q. R. 21 S. C. 
314.

Rescission of Sale -Part Performance of 
Contract — Xon-fulfilment of Conditions — 
Abandonment.]—The defendant had sold his 
restaurant to the plaintiffs, who had paid a
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part of the price in cash, another |nm being 
agreed to lie paid on the day of the transfer 
of the liquor license, and the balance by 
iBouthly int y mente thereafter. The defendant 
put the plaint iff* in possession of the 
restaurant, hut afterwards retook posses*ion. 
The plaintiffs took no steps to obtain the 
transfer of the livense, and the defendant did 
not offer them u transfer. Subsequently the 
plaint iff* sued for the cancellation of the 
sale and to Ik* reimbursed what they had paid 
to the defendant, alleging that he had dis
possessed them :—Held, that the parties not 
having executed or really intended to execute 
the bargain made between them, there was 
ground for adjudging the cancellation of the 
sale. Coté v. Actifs, (J. U. 22 S. C. -08.

Right of Réméré -Jut ad Rem—Assign 
meut of Right. |—A vendor à réméré deprives 
himself of all his rights of property : he re
serves only a simple jus ad rem in the prop
erty sold, and cannot, consequently, sell it 
anew to » second purchaser: art. 1487, C. C.
2. lu this case, L., the vendor à réméré, was 
held not to have sold the property a second 
time to C\, but to have merely assigned to j 
him his right of re purchase, which is assign
able. Judgment in <J. R. 24 ft. 438 re
versed. Ssrois v. Currier, y. R. 13 K. IV 
242.

Right of Réméré Exercise of.] — One ! 
who Tins reserved the right of réméré upon | 
an immovable must seek out the purchaser ! 
in order to fulfil the conditions upon which 
he has reserved such right, and it is not for 
the purchaser to seek him out. Chartrand v. 
Desrouard, 0 Q. P. R. 131.

Sale of Land -Action to rescind—Undue 
influence — Mental incompetency — Vendor's 
understanding of transaction—Inadequacy of 
consideration—Conflicting evidence. /I#-rust 
v. Kuhn (Man.), 2 W. L. It. 448.

Sale of Land at Auction en Bloc
False Bidding- Fart Payment.] — Where an 
immovable composed of several lots is sold 
at auction en bloc, in pursuance of notice of 
sale, n sum paid on account of the purchase 
price should la* deducted from the total price, 
and one of the purchasers cannot escape the 
consequences of false bidding by saying that 
he has paid his part. Mareeau v. Morin, 5 (j. 
P. R. 340.

Sale of Land to Religious Society -
Religious Institutions Act—Meetings of con
gregation — Election of trustees — Notice — 
Time—Advertisement — Public miction.. Re 
1a vinsky and Hull' ll. 5 O. W. R. 1.

Sale of Land without Title Itemed g 
of Porckaser--Ereeutor— Poiwr to ronoep.'l 
--A purchaser of land troubled in his posses
sion has no right of action en garantie 
against his vendor who has sold him the land 
of another, hut has a right of action for in
demnity. 2. In the absence of express provi
sions in a will, an executor cannot, without 
the consent of his co-executors, as such exe
cutor, transfer the title to property, (lostelin 
v. Martel, 8 (j. P. It. 205.

Sale of Mining Rights Fraud—■Ex
aggerated Representations—Rr scission—Par
ties.] Representations exaggerating the value 
of rights sold do not constitute acts of fraud
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which give to lie purchaser the right t.> ju 
sist that the sale is void, but they amount t<> 
a simple wrong, which is not a ground i.,i 
nullifying a contract between adults. An 
action to set aside n sale of mining rights 
and rights of redemption, ot which the plain 
tiff alleges that he possesses only n par* 
will be dismissed upon demurrer, if the own
ers of the other parts of such rights an 
not before the Court. JvannotU \
5 y. P. R. 183.

Sale under the Direction ot Court
Error m Fixing Reserve ltid O/iciii.m, 
Biddings.]—A purchaser at a sale under tin
direct ion of the Court, having no knowledge 
of an irregularity in lixing the reserve bid. 
connut be affected by such irregularity; and 
a motion made to set aside a sale and up. n 
the biddings, on the ground that in fixing 
the reserved bid the value of one part of 
the property was not taken into considérai ion. 
was dismissed with coats. The référé- not 
having in his report approved of tin- sale, 
but having made a special report regarding 
it, the purchaser, although ready, was unable 
to pay the balance of his purchase money 
into Court Held, that he should b<- allowed 
to pay it in without interest, and without 
prejudice to Ills right to object to the till-. 
In rv Jelly, Provineial Trusts i’o. v. Hamon 
22 Occ. N. 04, 8 O. L. R. 72.

Sale under Power In Will Debt*
i'hargcd on Laiuls — Devise after Payment 
Exceutors’ Power to Sell—<lifts to Widow 
ht i h " of Don1 * I 
Release.] — A testator by his will directed 
his executors to pay his debts, and, subject 
to the payment of debts, devised a particular 
portion of the estate, and directed that the 
balance of that portion of his estate, after 
payment of the debts, should in- divided 
among his four children in equal shares. 
Then followed n paragraph declaring that 
the property willed should go to the parties 
direct :—Held, that a power of sale was 
given to the executors under the provisions 
of s. lit of R. H. O. 1867 c. 12!). and that 
purchasers were, by a. 11), released fron the 
necessity from inquiring ns to the due exe
cution of the power. The will also contained 
gifts to the widow, including an amuity 
to Is- accepted In lieu of dower, which was 
regularly paid to her, and which she ap, ur 
ently had elected to accept in lieu of d<>\\ i 
— Held, that the purchaser was entitle1 
either to a release from her or to a déclara 
tlon from her in form sufficient to estop 
her as against him from claiming dower. In 
re Bradbum and Turner, 22 Occ. X. 142, 3 
O. L. R. 851, 1 O. W. R. 152.

Separate Agreement as to Profite
Fond it ion — Defect in Title — Right of 
Vendor to Recover on Condition — Right of 
Purchaser to Set up Defence of Defa t of 
Title — Judicial Admission — Specific /'- 
formante.] — The appellant, by notarial 
deed, sold to the respondents certain immov
able property, the price of which was nokno"
1 edged in the deed to have been fully pal'1- 
By another notarial agreement, executed ■" 
the same time, the appellant deposited with 
the respondents n sum of money equal to 
one-third of the price, the condition being 
that the respondents should pay him one- 
third of the profits made by them by selling 
the property in lots, hut he reserved the 
right to demand the return of this deposit
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if he were dissatisfied with their muuage- 
■uent of the enterprise :—Held, that the two 
< -.iitracts must be deemed to be, aud were, 
distinct and independent trausactions — the 
one being an absolute sale of the property 
lu the rvsiKiudeuis, and the other a joint ven
ture with them, for the disposal of the pro
perty in lots. Aud the appellant, having 
exercised his option to take back his deposit, 
was entitled to recover the same, and the 
respondents could not, by dilatory exception, 
Mi up a defect in ill-' title -»i the property 
transferred by a deed of sale, or ask, under 
art. 1535, C.C., that the disturbance be re
moved liefore repayment of the deposit, the 
respondents’ recourse against a defect in title 
being by a separate action against the apiiel- 
Innt as warrantor. 2. Where ambiguity exists 
in one or more of the answers of a party 
examined as a witness, an isolated expression
- anno! be detached from ihe context, w- w ne
as a judicial admission for the purpose of 
making proof against an authentic act. 3. 
In case of uncertainty, the law which the 
parties have made for themselves in the text 
of commets formally executed by them, should 
lie literally enforced by the Courts. Ander- 
toH v. Provost. y. It. 13 K. It. 4r»ti.

Specific Performance — Action by 
vendor to enforce — Right of vendor to re
lief—Conditional agreement of sale by vendor 
to third parties — Effect of — Wrongful 
registration — Costs. McConnell v. Lye, U 
U W. R. 314.

Specific Performance — Execution by 
foreigner — I'nderstauding — Onus —Terms 
of sale — Plaintiffs not prepared to carry out. 
Wiidman v. Pelakise (Man.), 2 W. L. R. 

3US.

Specific Performance — Objection of 
purchaser — Jurisdiction of Court over for
eign defendant — Title — Will — Convey
ance by executors — Period of distribution
— Further evidence on appeal. Cooke v. 
McMillan. 5 O. W. R. 607.

Specific Performance — Offer — Ac
ceptance — Conditions — Incomplete con- 
trad. TieI v. Taylor (N.W.T.). 2 W. I.. 
R. 458.

Specific Performance — Option — 
Rescission — Time — Laches.]—The plain
tiff agreed to purchase land from the defend
ants, and to pay the balance of the purchase 
price on the 1st July, 1JH)4, the agreement 
providing that time should lie of the essence 
of the contract, and that in case of the plain
tiff s failure to pay the balance at the time 
agreed, the defendants should lie at liberty 
to treat the contract as cancelled ; a deed of 
the property was executed in Toronto and 
sent to the defendants' agent in Vancouver 
to deliver to the plaintiff when he paid up; 
iplaintiff did not pay the balance on the
ls. July, and on the 18th July the defendants 
notit,ed him that they treated the agreement 
ns cancelled and that they had re-sold the 
land : — Held, that the defendants had exer
cised their option of rescinding within a 
reasonable time, and that the plaintiff was 
not entitled to any relief. Pcirson v. Can
ada Permanent and Western Canada Mort
gage Corporation, 11 It. C. R. 139, 3 W. L.
lt. 99.
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Specific Performance — Partnership 
laud — Authority of one partner to sell — 
Statute of Frauds — Description of land — 
Mutual mistake — Dominion Lands Act— 
Interest in homestead — Want of mutuality, 
(irierson v. Johnston (N.W.T.), 1 W. L. 
R. 83.

Specific Performance — Statute of 
Frauds — letters — Vnsigned agreement— 
Authority of agent — Misrepresentations of 
Vendor — Tender of conveyance—Waiver — 
Amendment. Mellvridc v. Mills (Man.), 1 
W. L. R. 229.

Specific Performance Oral Contract 
I for Sale of Land — Statute of Frauds — 

Memorandum in Writing Incomplete us to 
Terms — Admission of Terms by Plaintiff 

1 —Parol Heidencr — Purchaser for Value— 
Enforcement of Contract Against — Notice 
to SolU-itor — Registry Laus — Misconduct 
— Costs.]—The action was brought to com
pel specific performance of an agreement for 
the sale by the defendant 8. to the plaintiff 
of a house and premises. The plaintiff paid 
$10 on account of his purchase aud obtained 

I the following receipt signed by 8. : “ Ham- 
I Uton, Oct. 10, 1904. Received from Mr. 

Edwin Green the sum of ten dollars on 
house and lot number 328 East avenue sold 
hj Mr. James Stevenson for $360 by pay
ing (fifty dollars) to Mr. -Stevenson, allow
ing one-half for lawyers' fees, also paying 
water rates. Balance $40 on house.” 8.

| afterwards sold and conveyed the property 
to the defendant B. for $420. The plaintiff 
admitted that the agreement orally made was 
for a sale at $400. payable $50 in cash and 
$350 by the assumption of an existing mort
gage, and for payment by the plaintiff of the 
taxes for 1904 and interest upon the mort
gage since the 14th May. The receipt was 
the only memorandum of the bargain. The 
solicitor for B. had full knowledge of the 

reviens sale to the plaintiff, aud it was 
eld that this was notice to It., who was 

thus deprived of the protection of the Regis- 
trj Ad. The second point rated was that 
the receipt plain./ shewed n contract for a 
sale at $400. of which $350 was to be paid 
by the assumption of the existing mortgage 
and $30 in cash; and the third that the 
receipt sufficiently shewed that Edwin Green 
was the purchaser. The defendants escaped, 
how over, upon the fourth question raised, 
which, like the second and third, depended 
upon the Statute of Frauds—the omission 
from the receipt of all reference to the spe- 
dal terms as n- Interest and taxes. The de
fendants averred that these terms were part 
of the bargain, and the plaintiff admitted 
that it was so, and expressed his willingness 
to perform that part of the contract as a 
condition of obtaining specific performance. 
The Court (distinguishing Martin v. Pycroft, 
2 De G. M. & G. 785). reluctantly gave 
effi-ct to this defence. “ The receipt" said 
Anglin, J., “ not purporting to contain the 
whole terms of the bargain, offers no legal 
impediment to the introduction of parol evi
dence to prove terms which it omits. The 
contract was. for aught that appears to the 
contrary, designedly left In part parol. Its 

I special «-quitable jurisdiction not being in
voked by the defendant or requisite to his 
defence, the Court is not in n position to im- 
pose terms upon him. Ho defeats the plain
tiff's claim without any indulgence which
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it is peculiarly the province of a court of 
equity to afford. Ity evidence admissible m 
any court hv shews a parol contract of which 
only some of tin* terms are evidenced as re-
Ïuired by the Statute of Frauds. His de- 

ence is thus complete. By no known pro
cess can those terms be put in a writing 

the d fendant Nothing It as • an 
constitute an enforceable agreement so long 
as the Statute of Frauds prevails. There 
is no fraud, no mistake, even if it would 
suffice, to enable the Court to avoid the effect 
of the statute ; nor part performance to satis
fy it in the absenee of a sufficient memor
andum. (Jreen v. tilevenson. 25 C. L. T. 354,
5 O. W. K. Till, » U. L. It. 071.

Specific Performance — Statute of 
Frauds — Yam<« «/ Parties — Loche» — 
Default — Discretion.] — 1. A note or menv 
oraudutu in writing containing an agreement 
for the sale of laud must, to satisfy the 
Statute of Frauds, name l>oth the contracting 

rlies or describe them so that they can 
ascertained without extrinsic jmrol evi

dence. and it is not sufficient that the agent 
"f the intending purchaser is named. An 
intending purchaser of laud who has been 
guilty of incites, had faith, and default for 
a considerable time in payment of the cash 
stipulated for, disentitles himself in the exer
cise of the judicial discretion to grant speci
fic performance in his favour. Maine v. Peti- 
skalski. 24 Oct. N. 407, 15 Man. L. R. 236.

Tenant — Attornment of — Interest — 
Possession — Costs. Re Dickson and St. 
indreu-'s College, 2 O. W. II. 846.

Title to Land — Conditional Devise 
Oyer to Children of yarned Woman—Possi
bility of Issue Ertinrt — Presumption — 
Evidence.]—Land was devised to the vendor 
for life with remainder to her son in fee. 
subject to a devise over to the children of 
M„ a married woman, in the event of the 
vendor's son dying without issue. The son 
was living and had had issue, and he and 
the existing children of M. (all being of age* 
had conveyed their interests to the vendor. 
M. was now a widow and 54 years of age :— 
Held, on an application under the Vendors 
and Purchasers Act, that the Court should, 
without evidence as to the physical condi
tion of M.. act on the presumption that there 
would be no further issue of her body, and 
declare that the vendor could make a good 
title in fee simple—each a title as could 
be forced upon an unwilling purchaser, lu 
re Tinning und Wehrr. 25 Occ. N. 88, 8 O. L. 
It. 7U3, 4 O. W. II 514.

Title to Land - Removal of Incum
brances — Certificate of Registrar.]—One 
who has brought an immovable, free and 
clear of incumbrances, is entitled to compel 
his vendor to make title to him in respect of j 
such immovable and to remove the charges 
u|hiii such immovable. 2. The documents of 
title to Immovable Include :i certificate of 
Mi registrar stattog that the property is free 
from every charge and hypothec. Ville-Marie 
Rank v. Amt, 4 Q P. It. 20H.

Title to Land — Specific Performance 
— Purchaser at Judicial Sale — Adminis
tration Proceedings — Mortgage — Advertise
ment of Sale — Form of — Sheriff's Deed.) 
—A lot of land was devised to M. for the 
term of her natural life, and, after her death,

I to any child or children that she might Imv 
by the devisor. At the time of the devisor's 
death the property was subject to a uior 
gage, and there was one child by the mar
riage, who subsequently married. M. iusti- 
tuted an administration suit for the >.evl- 
ment of I ho estate, ae i he reçu 
sale was ordered; aud she became tin* ; 
<haser at the sale, and the Master's deed \\.,s 
made out to her. Subsequent to the purchase 
M. executed a paper by which she agreed ’ 
convey the property in question to lier daugh
ter K. for her life, subject to the life interest 
of M. ; then to go to the children of K. in fe 
simple :—Held, following Kearney v. Rear. 
3 8. ('. It. 3311. that the purchase by M. 
the administration sale must he presumed to 
have been an net done in the due course .if 
administration ; that it was in substam a 
mere discharge of an incumbrance ; and. n.,i 
withstanding the fact that the Master's d*-d 
was absolute in its form. M. took the pro
perty in question subject to the life interest 
in herself, in trust for her daughter K «In 
had n clear title to the remainder in fee, 
paramount to any title derived under tic 
agreement. 2. That, as against the title ,.f 
K.. the Instrument executed bj 14. , u 
ing to give K. a life estate only Imd no effect. 
3. That K. had a good title to the laud, and 
that, as against the defendant, who put 
chased at a sheriff's sale under the decree in 
an action on a mortgage made by lx. and 1er 
husband, and who refused to complete tie* 
purchase, the plaintiff, the holder of tL- 
mortgage, was entitled to a decree for sped 
lie performance. 4. The advertisement of 
sale was in the following form : “ All th 
estate, right, title. Interest, sud equ 
redemption of K.. and of all persons clutminu 
or entitled front or under the said K., of. in. 
to, or out of all that lot. piece, or panel 
of land," Ac. ; and the form of the order 
was that “ the said lard and premises he 
sold." Ac. ;—Held, that -his form was suffi
cient to cover all the estate, right, title, in
terest, and equity of redemption of the de
fendant at the time of giving the mortgage. 
5. That the deed was given by virtue of the 
statute (Acts 1800 c. 14, as. 5 and tit. and 
by virtue of the provisions of the statute the 
land ordered to lie sold by virtue of the 
sheriff's deed was vested in the grantee. 6. 
Semble, that the form of words in use in 
Nova Scotia was adopted in consequence of 
the prnetiee of not settling conditions of sal- 

I and offering a specific title: Diocesan Synod 
of Nova Scotia v. O'Brien, Hitch. Kq. Dec. 
352 : and that the form is suitable for a 
good title, or » limited one, and a more speci
fic reference to the title is not made. /*■ r 
v. Foster, 34 N. S. Heps. 470.

Warranty of Vendor Charge on Laid 
— Municipal Rg-latr — Drainagt — .4**-• 
ment Roll.]—A by-law was panned by the 
municipal council of a town, providing n-i 
the construction of n drain, which drain was 
to j ass in front of an immovable property 

, subsequently sold by the defendants to the 
plaintiffs. The by-law also provided that 

! the immovables on either side were charged 
for the construction of this drain at the rate 
of $1.75 per running foot. The drain v i* 

. constructed before the sale to the plaintiff*. 
! and subsequent to the sale an assessm* nt 

roll was prepared in accordance with the by
law :—Held, that, as the by-law created the 
charge and determined the amount, indcjieiid- 
entlv of the assessment roll, which merely
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registered the determination already arrived 
at by the town council, the charge waa cov
ered by the legal warranty of the vendor.
Masson v. Les Ecclésiastiques da Séminaire ! 
de St. Sulpiee de Montréal, Q. It. 17 S. C. 
373.

Warranty of Vendor — Construction 
of Deed — Sheriff's Deed — Sole of Rights 
in Loud — Eviction by Claimant Under 
Prior Tit le.\—By the deed of conveyance 
the vendor declar'd that he had sold with 
warranty all rights of property and other 
rights which he had acquired by virtue of 
u deed of sale from the sheriff of the lands 
therein mentioned, and of which he was ac
tually in possession, and that "the immov
able belonged to him as having been acquired 
from the sheriff —Held, reversing the judg
ment appealed from. Strong, C.J., and Tas
chereau. J., dissenting, that the warranty 
covenanted by the vendor had reference mere
ly to the rights he might have acquired in 
the lands under the sheriff's deed, and did not 
oblige him to protect the purchaser against 
eviction by a person claiming prior title to 
n portion of the lands. Ducondu v. Dupuy,
» App. Cas. 180, followed. Drouin v. Moris- 
nette. 22 Occ. N. 7», 31 8. C. R. 563.

Warranty of Vendor — Description 
—Plan of Subdivision —Change in Street 
Line — Accession — Troubles de Droit — 
Eviction — Issues on Appeal.]—A vendor 
of land described according to an existing 1 
plan of subdivision, with customary legal 
warranty, is not obliged to defend the pur
chaser against troubles resulting from the 
exercise subsequently by municipal authori
ties of powers in respect to the alteration 
of the street line. A party called into a 
petitory action to take up the fait et cause 
of the defendant therein, as warrantor of the 
title, may take up the defence for the purpose 
of appealing from the trial Court judgments 
maintaining both the principal action and 
the action in warranty, although he may have 
refused to do so in the Court of first instance, 
but, should the appellate Court decide that 
the action in warranty was unfounded, it is 
ipso facto ousted of jurisdiction to entertain 
or decide upon the merits of the principal 
action. Monarque v. La Banque Jacques- 
Cartier, 22 Occ. N. 7, 31 S. C. It. 474.

Warranty of Vendor - Eviction —
<'barges.]—A purchaser of immovables can
not sue his vendor, nor the grantor of his 
vendor, to obtain from hint a clear title, be
fore eviction from his property, or before 
having I teen sued for charges or claims upon 
it which were not made known to him at 
the time of the purchase. Trudeau v. Moi
teur, 5 g. p. R. 221.

Warranty of Vendor - Friction — : 'pr
êtai Agreement—Damages.]—A sale of land, 
including a dam, was accompanied by a war
ranty of the vendor of his title. The ven
dee, having been evicted from the portion of 
the premises used for the dam. brought an 
action to recover back the price lie paid, and 
for damages. The vendor tendered the price 
and costs of resisting the action for eviction, 
hut denied liability for damages, on the 
ground that there was no special agreement 
as to the cause of eviction under art. 1512 
<\ C. : — Held, that the warranty of title 
did not constitute a special agreement which

PURCHASER.
would entitle the vendee to damages under 
art. 1312, C. V. Allan v. Price, 20 Occ. X. 
432. 30 S. C. It. 536.

Warranty of Vendor—failure of Title 
—Specific Performance — Rescission—Pay
ment by Vendor to Real Otcncr — Remedy 
against Arrière-garant.]—The purchaser of 
an immovable with a legal garantie, whose 
vendor was not the owner at the time of the 
sale, may, without waiting until the true 
owner claims possession of the immovable, 
sue his vendor for rescission of the sale or 
to compel him to make a good title. 2. When, 
in such a case, the vendor can obtain a good 
title by paying a fixed sum to the true owner, 
the purchaser may have judgment against 
the vendor for payment of this sum to the 
true owner, and upon default by the vendor 
in the payment of it within the time fixed, 
the purchaser may make the payment and 
charge the vendor with it. 3. The purchaser 
may exercise this remedy against the ven
dor's predecessor in title who has given a 
garantie. Trudeau v. Uolleur, Q. R. 24 S. 
C. 27. 3 Q. P. R. 418.

Warranty of Vendor — Incumbrance— 
Discharge — Title Deeds — Certificate of 
Registrar. |—The purchaser of an immovable, 
sold to him with garantie, may demand that 
the vendor be ordered to pay off a creditor 
who at the time of the sale had a hypothec 
upon the immovable. 2. On such a sale, the 
vendor is bound to hand over to the pur
chaser the title deeds of the immovable sold, 
and among them the certificate of the regis
trar stating that the immovable is free from 
all charges and hypothecs. In re Banque 
Ville-Marie, Q. R. 22 8. C. 162.

Warranty of Vendor — Incumbrance— 
Special Municipal Tax—Apparent Charge.]— 
When an immovable is sold alter the passing 
of a municipal by-law providing for the exe
cution of certain works in the municipality 
where the immovable is situated, and for 
payment for such work by means of a tax 
u|s>n the immovables in such municipality, 
but before the completion of an assessment 
roll for the purpose of levying such tax, the 
vendor is not liable as a warrantor to pay 
such tax. 11 i> only bs the putting into 

Ï force of such roll (hat the tax becomes a 
charge upon the immovables of the munici
pality. 3. One who buys an immovable in a 
municipality is supposed to have knowledge 
of nil the municipal by-laws which can affect 
it. and a charge made by a by-law is there
fore an apparent charge, as to which the 
vendor is not a warrantor. 4. The vendor 

I who lias sold with a guaranty of title, but 
without any stipulation "de franc et quitte.” 
is not obliged to extinguish a charge which 
exists upon the immovable sold, as long ns the 

| debt which constitutes such charge is not 
I exigible. Judgment in Q. It. 17 8. C. 373, 
i reversed. St. Sulpiee Séminaire v. Masson.
; Q. R. 10 K. B. 370.

Warranty of Vendor — Incumbrance— 
| Special Municipal Charge — Apparent 
I Charge.]—The warranty of the vendor of an 
! immovable property does not extend to a 
1 charge imposed by the municipality in which 

the property is situate, for a term of years, 
as a special tax for the cost of a drain, ex- 

I iept ns to the arrears of such tax due by 
the vendor at the date of the sale. Thibault
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V. iiobiiwoo, g. H. U g. B. ‘Jtii), and l>es Ec
clésiastique» du Sémiuaire de St. Sulpiee v. 
.Masson, g. U. lu K. a 570, followed. 
HUrpe v. IJnk, g. IL 22 S. V. 527.

Warranty of Vendor - Land Abutting 
oh Street—Redaction in U'idtfc.J—A vendor 
who has sold land fronting on u street is not 
obliged to indemnify the purchaser because, 
subsequent to the sale, the municipal author
ity has reduced the width of the street so 
that the land sold is no longer upon ihe street 
line. Judgment in Q. It. Il) 8. C. 03, re
versed. Banque Jacquca-Carticr V. Gauthier 
g. It. lt» K. It. 345.

Written Contract for Sale of Land
—Enforcement by vendor — Parol variation 
of contract—Specific performance—Descrip
tion of land—Statute of Frauds. Mr Sab v. 
F arret t, 2 O. W. 1L 821.

Written Contract Signed by One of 
Two Tenants in Common Specific per
formance Statute of Frauds — Conveyance 
by the other tenant delivered in escrow 
Time for completion of purchase, flood man 
T. Medhxk. u o. W. R. 777.

VENTE A REMERE.

See Baxkbuhtcy and Insolvency.

VENUE.
Action to Rescind Contract — Con

struction of proviso in contract as to place 
of trial — Jury notice—Action not brought 
under contract. Greer v. Sairyer-Miitaeu Co., 
«1 O. W. It. 560. 5M.

Affidavit -Information and belief — Con
venience Expeuse. McKay v. London 
Street R. W. Co., 6 O. W. It. 511.

Cause of Action Con. Rule Ô2U (6) — 
Declaratory Artion.]—“Cause of action " in 
Con. Rule 689 (b) means the whole cause of 
action, and when» part of the cause of ac
tion arises in the county in which the par
ties reside, and another part, or the whole, 
in another county, the rule does not apply, 
and the question of venue must be deter
mined under the general rules as to conveni
ence : -guirre. whether an lotion for a do 
deration of right falls w: hin the Rule? 
Conner v. Dan pater, 23 Ovc. X. 307. ti O. 
L. R. 354. 2 O. W. R. 8ÎI3.

Change - A (tidavit of Merita—Prépond
érante of Convenience—Speedy Trial—Coat a.] 
—T’pon a motion by the defendant in a 
County Court action to change the venue 
from Dighy to Halifax :—Held, that where 
an iiiiwiuxit of merits i< required, ii ebeuld.
if made by the party himself, state that he 
has a go<id defence on the merits, ns he is 
advised (by his solicitor or counseh and 
verily believes ; but if made by the solicitor, 
it should state that the party has a good 
defence on the merits, as the deponent is in
structed (bv his client, or the client's agent! 
and verily Mioves. 2. That the preponder
ance of convenience was. upon the affidavits, 
entirely in favour of a trial in Halifax rather

than in Digby. Levy v. Rice, L. U. 3 C. P. 
119, and Church v. Barnett, L. R. u c p! 
lid, followed. 3. That the fact that the trial 
would take place on an earlier day at Digby, 
which would suit the plaintiff’s convenience* 
as he intended to go away, was not a juatiti- 
ent ion for laying the venue at Digb\. t. 
That the order ( hanging the venue should be 
with costs, as it had b»-en exposed on unrea
sonable gruuuds. O'Hearn v. Keith, 21 Occ.

Change Igreement before Action. \ \
conditional sal-- agreement provided that "in 
case of any litigation arising in connection 
with thi; transaction, it la agreed that the 
trial will be held only in” «-he place where 
the vendors carried on husiu*»s) :—Held, tin.t 
this condition was binding, and in nn action 
by the purchaser to recover damages because 
of the unsatisfactory condition of the article 
sold, an order was made changing the place 
of trial to the pla<v agreed ujhju, although the 
balance of convenience was in favour of the 
place named by the plaintiff in his writ. 
On Image v. White, 22 Occ. N. 200. 4 O. !.. 
It. 121.

Change -Cause of action—Residents- of 
parties—Expense—Undertaking. Bertram v. 
Puraley, 2 O. W. It. 264.

Change — Contradictory Affidavit a—De
fence on Merita.]—An application under Or
der XXXIV. It. 2. on the part of the defend
ant company, to change the venue from Hali
fax to Pictou. The defendants filed an affi
davit which stated that they had a good de
fence to the action on the merits. The plain
tiff opposed the motion and read affidavits 
tending to shew that the defendant had not 
a good defence on the merits :—Held, that 
the plaintiff’s affidavits could be read on such 
a motion ; and the Judge, not being satislii-d 
that the defendant had a good defence to tIn
action on the merits, refused to change the 
venue. Cooper v. Copper Crotrn Co., 21 Occ.
X. 313.

Change — Convenience — Fair Trial.]— 
The writ of summons was issued in Itoss- 
land, where all parties resided. The venue 
was laid in Victoria, and the defendants ap
plied, on the ground of greater convenient. 
for a change of venue to Rossland. This ap
plication was refused bseeuee a fuir trial by 
jury could not be bad there, on account of 
the feellni among ill.- mining damet
defendants then applied for a change to Nel
son. where they contended a fair trial could 
be had, but the plaintiffs nled affidavits to 
■hen that tin- feeling was th-- same 
Rossland Held, that, although the exp. nse 
of a trial at Nelson would be less than at 
Victoria, still the venue should not be changed, 
unless it was clear that an absolutely fair 
trial could lie hgd. Centre Star Mining Co. 
v. Rnaaland Mibera’ Union, 24 Occ. X. 198. 
10 HL C. R. 300.

Change — Convenience — Cause of ac
tion — Witnesses — Expense — Undertak
ing — Security — Delay in moving. Didier
Y. Garatin. 2 O. W. It. 879. HOT.

Change — Convenience — Witnesses — 
Expense—Action against assignee for bene
fit of creditors. Holliday v. Armatrong, 3 O. 
N. R. 285. 410.
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Change — County Court Action — Con

tract—Clause Governing Venue — Construc
tion — Enforcement.\—lu au action brought 
iu the County Court of the county where the 
plaiutiffb' heu<l office was situated, ou au 
agreement which contained a provision “that 
on default in payment suit therefor may be 
entered, tried, and finally disposed of in the 
Court where the head office of the Noxou 
Company (Limited) is located," .1 motion 
to change the venue to another county was 
refused, on the ground that the word “Court" 
is to be understood as meaning "the Court 
having jurisdiction" mentioned iu s. 1 a of 
y Edw. VII. c. 13 (U.), and should be con
strued in reference to the contract iu which 
it occurs ; and that the parties had agreed 
that in case of litigation, the suit should be 
carried on in the Court, whether High Court, 
County Court, or Division Court, having 
jurisdiction in the locality where the head 
office was :—Cjuære, whether stronger grounds 
must be shewn on motion to change the venue 
iu a County Court than a High Court action. 
Aoxoa Co. Cox, 24 Occ. N. 58, 6 O. L. It. 
037. 2 U. W. K. 1040. 1007.

Change — County Court Action—Venue 
improperly laid by plaintiff—Costs of motion 
to change—Affidavit — Solicitor. Leach V. 
Bruce, 4 O. W. H. 441.

Change — County Court action — Con
venience — Number of witnesses — Pre
judice—Fair trial — Expense — Undertak
ing. Uisey v. Hallman, 2 U. W. K. 403.

Change — County Court action — Pre
ponderance of convenience — Expense—Fair 
trial Jury Affidavit Solicitor Scan
dal—Coats. Baker v. Weldon, 2 O. W. It. 
432.

Change — County Court action — Pre
ponderance of convenience — Special cir
cumstances—Apportionment of costs. Pretty 
V. fjomhton Loan Co., 2 O. W. R. 417.

i
Change - County Court action — Resi

dence of parties—Cause of action. Cornell 
v. Irtcin, 2 O. W. It. 460.

Change - Countv Court action — Wit
nesses — Expense. Thorp v. Walkerton 
Binder Twine Co., 2 O. W. It. 845. 889.

Change — Defence on Merits.]—For a 
defendant to obtain a change of venue to the 
county in which he resides, or in which the 
cause of action arose, under the Judicature 
Act, 1900, Order xxxiv., as r mended in 1901, 
he has only to satisfy the Judge that he has 
a good defence, on the merits—not an abso
lute defence, but a probable one. Cowan v. 
Logan, 21 Or-. N. 356.

Chang* — <1 rounds — Counterclaim re- 
sorting laud—Local venue—Preponderance 
of convenience — Witnesses — Expense — 
Povertv of defendant. McIntyre v. Cosens, 
2 O. W. R. 1149.

Change - Preponderance o, Convenience 
—Undertaking as to Expense. ]—The plaintiff, 
who wax a workman, was injured by an ac
cident which took place near Welland, and 
lie then went to Relloville, his plaee of resi
dence. and received there medical treatment. 
The venue in the action brought by him to 
recover damages was laid at Belleville. All

the eye-witnesses of the accident lived at or 
near Welland, and it appeared that there 
would be a difference; in travelling expenses 
and witness fees of about $50 in favour of 
a trial at that place :—Held, that this dif
ference in expense, and the fact that the 
cause of action arose at Wellnud, were not 
sufficient to do away with the plaintiff's 
prima facie right to have the trial at Belle
ville. especially when the evidence of pro
fessional men living there would Is* neces
sary :—Held, also, that an undertaking by 
the defendant to pay the extra expense to 
the plaintiff »f a trial at Welland was not a 
ground for <nanging the venue, for that 
would not be of any advantage until the trial 
was over, and would not lessen the financial 
difficulty to the plaintiff of bringing his wit
nesses to a distant point. McDonald v. Daw
son, 24 dec. N. 322. 8 O. L. It. 72. 3 O. W. 
It. 773.

Change — Preponderance of convenience 
—Witnesses — Expense — Fair trial — 
Affidavits — Examination for discovery. 
Ilanrahan v. Wellington Cold storage Co., 
Bayly v. Wellington Cold Storage Co., 4 O. 
W. R. 203.

Change—Preponderance of convenience— 
Books of munie pnlity — View of premises. 
Drew v. Town of Fort William, 2 O. W It. 
467.

Change — Slander — Preponderance of 
convenience—Costs of trial. Butt v. Butt, 
2 O. W. R. 423.

Change — Speedy trial—Postponement of 
sittings—Second application by plaintiffs for 
change. Whelihan v. Hunter, 1 0- W. R. 
788. 2 O. W. R. 20.

Change - Statement of Claim—Amend
ment.]—A plaintiff who wishes to name some 
place other than that named in the original 
statement of claim as the place of trial, must 
obtain leave ',o do so on a summons, which 
clearly shews that it is desired to change 
the venue, and not on a summons simply to 
amend statement of claim. Wade v. IJren, 
9 I*. C. It. 274.

Change — Substantial grounds — Pre
ponderance of convenience—Clause of action 
—Residence of parties — Witnesses — Ex
pense —. Increased security for costs. Mc
Donald v. Park. 2 O. W. R. 455, 492. 812, 
972.

Change — Writ of summons—Estoppel 
—Consent — Cause of action—Preponder
ant. of convenience — Witnesses — Rooks— 
Expense—Fair trial—Costs. Town of Oak
ville V. Andrew, 2 O. W. It. 608.

Convenience — Expense — Early trial. 
Houston v. Houston, 7» O. W. R. 798.

Convenience — Witnesses — Cause of 
action, (jardiner v. Beattie, 6 O. W. R. 
975.

County Court Action — Convenience— 
Expense. Humphrey V. Jory, 6 O. W. R. 
440.

County Court Action — Venue Itnprt. 
prrly Laid lui Plaintiff-—Costs of Motion to 
Change—Affidavit—Solicitor.] — Motion by
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defendant to change venue and transfer ac
tion to the County Court of Northumberland 
and Durham from the County Court of Vic
toria. Cuw under Rule 529 (bi, which in 
Corniel v. Irwin, 2 O. W. R. 4<H>, ii was 
lield to apply to the County Court:—Held, 
there whs nothing to satisfy what was said 
in I*ollard v. Wright, lü È\ R. 507, to be 
necessary to tave a change of venue. Not 
only was there no proof of "a very strung 
rase," but. strictly Bi*eaking. there was 
no proof that could be considered. The 
only affidavit was one of plaintiffs soli- 
citor. According to Hood v. (Tonkrite. 
4 V. It. 27!» (per Draper C.J.), affi 
davit* on these motion» should be made by 
the party and not by his solicitor, who can 
only repeat what his client has told him. 
Attention drawn to this in Baker v. Weldon. 
2 O. W. It. at p. 434. The solicitor's affida
vit was vague and indefinite. If plaintiff 
could not s|M*ak more positively and precisely 
be <-ould not expect to obtain an order to 
Lave the trial at Lindsay. Leach V. Bruce, 
4 O. W. R. 441. U O. I* R. 380.

Laying in Wrong Connty—Rule 52» 
tbi—Opposition to change—Fair trial—Pre
judice — .jury — Costs of motion. Brown 
i. UuMtll, 2 O. W. It. 7*1.

Motion to Change—Malicious prosecu
tion—R. S. C. c. 1H5, s. 1. Canuda Biscuit Co. 
v. Sptltal. 2 O. W. R. 387. 785.

Omission to Lay — Amendment—Charge 
—Convenience — Affidavits — Jury notice, 
l/cicrs v. Stern, 2 <1. W. It. 892.

Patent for Invention —Action for in
fringement — Statutory venue—Corporation 
defendant. Overcnd v. Eclipse Manufnetur- 
mg Co., 6 O. W. It. 43b.

Plaintiff Resident out of Jurisdic
tion — Change to place where defendant» 
reside and cause of action arose. Apple un i d 
v. Mulligan, H o. W. R. 920.

Preponderance of Convenience Per
sonal Injuries—Place of injury—Expense— 
Witnesses — View — Discretion — Apjieai. 
F or a ter v. Hook. « (). W. It. 501. «K»7. 1*28.

Provision of Contract as to Venue
Application of statute- Onmtv Courts—Di
vision Courts. Qoudison Thresher Co. v. 
Wood, ff O. W. R. 717. « O. W. R. 1».

Recovery of Land — Violation of Rule 
52i) (c)—Motion to change—Onus — Fair 
trial. Bank of Hamilton v. Anderson. 2 O. 
W. R. 1127.

Residence of Defendant Irregularity 
in statement of claim — I/'ave to amend. 
Tie meg v. Tirrnrg. 3 O. W. It. 350.

Residence of Parties - < linage— Sher
iff a partv — Affidavits — Solicitors—Costs. 
Harm* v. Maedonald. 3 O. W. R. 411. 445.

Venne — Change — Preponderance of 
Conirnienre—Cause of Action—Residence of 
Partie* — Defendants out of the Jurisdic
tion.]—Held. Rule 52». ns to naming and 
«'hanging the place of trial of an action, con 
tains the general provision of clause (a) 
that the plaintiff shall name the place «if 
trial, as qualified by clause fb), “where the
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cause »f acwon arose and the parties reside 
in the same county, the place so to be uuuied 
shall be the county town of that county." 
Thu Court held that the equity of the ltiiie 
governed a case in which the cause of actiou 
had arisen in a county in which all tin- 
parties to it who were within the jurisdic
tion resided, although there are other pm- 
ties who reside outside of Ontario. Sn*- 
kateheiran Land und Homestead Co. v. Lead- 
leg, 25 C. L. T. 227, 5 O. W. R. 44». » o 
L. It. Mtt.

VERDICT.

See Criminal Law—New Trial—Railway 
—Trial.

VESTING ORDER.

Sec Administration.

VESTRY BOARD

See Church.

VEXATIOUS ACTION.

See Stay or Proceedings.

VICE REDHIBITOIRE.

Sec Salk of Goods.

VIS MAJOR.

See Nkolioence—Timber.

VOLUNTARY ASSIGNMENT

Sec Bankruptcy and Insolvency — Com-

VOLUNTARY CONVEYANCE.
13 Ells. c. 5 — Solvent Vendor— Action 

hu Mortgagee.]—A voluntary conveyance <»f 
land Is void under 13 Eliz. c. 5, ns tending to 
hinder nnd delay creditors. though the vendor 
was solvent when it was made, if it results 
in denuding him of all his property, nnd so 
rendering him insolvent, thereafter. A mort
gagee whose security Is admittedly inauffi- 
« -i. ni may 1 rim sn act Ion to set a»M< 
conveyance, and that without first realizing 
his security. Judgment in 7 B. C. R. 18». 
reversed: Owynne, J.. dissenting. Sun Life 
Assurance Co. v. Elliott, 21 Occ. N. 154. 
31 8. C. R. 91.

See Lien.



16541653 WARRANTY OF TITLE.
VOLUNTARY WINDING-UP.

UW COMI-ASY.

VOTERS' LISTS.

bet Ml-.-ik-ipai. Elaatiu.ys — I’ahuaiiemt-
ABY EUA'TIO.NB.

VOTING.

Sec Constitutional Law — Liquor Act 
of Ontario — Mandamus — .Munici
pal Elections—Parliamentary Elec
tions—Penalties and Penal Actions.

WAGER.

See Gami.no.

WAGER POLICY.

See Insurance.

WAGES.

See Bankruptcy and Insolvency—Courts 
—Master and Servant.

WAIVER.

See Arbitration and Award — Bank
ruptcy and Insolvency — Bills of 
Exchange and Promissory Notes — 
Contract — Costs — Courts — Cove
nant in Restraint of Trade—Crimi
nal I.AW — Evidence — Insurance— 
Interest — Judgment — Malicious 
Prosecution — Pleading — Sale of 
Goods.

WAREHOUSEMAN.

Cold Storage of Fish — Liability for 
spoiling—l>uty of warehousemen—Examina
tion — Negligence. Doyle Fi*h Co. of To- 
Toronto v. London Cold Storage and M’nre- 
housing Co., f> O. W. R. 40.

Negligence — Damages — ,\>ir Trial.] 
—In an action against the owners of a grain 
elevator for negligence in the care of grain, 
one of the grounds of negligence fourni by 
the jury was, that the grain had been taken 
into the elevator from the vessel while rain 
wan falling, and the hatches had not been 
protected :—Held, that the responsibility of 
the defendants did not commence till the 
grain was delivered to them : that therefore 
there was no duty cast upon them to pro
tect the grain during unloading; and a new

] trial was properly ordered. Judgment in 20 
A. It. .'185», 1!» Or. X. 200. affirmed. Dunn 

! v. Trcscolt Elevator Co., JH» S. C. R. 020.

Storage of Goods — Advances—Failure 
to repay—Sale of goods—Purchase by ware
housemen — Assent — Acquiescence — 
Price — Interest — Storage charges. Cal
mer v. Christie (Y.T.l. 2 W. L. R. 501.

Storage of Goods — Damage by Rats 
S —Hoods Lost or Stolen—Dampness.]—Arti- 
| « les of household furniture were stored under 

lock and key in a separate compartment of 
n brick warehouse, but were afterwards re
moved by the warehousemen, without the 

i owner's consent, first to another compart
ment in llie same building, and then to a 
frame building, formerly used as a l>oat- 
house, and part of which was used as a 
stable :—Held, that the warehousemen, in 

! the absence of reasonable precaution to pre- 
i vent injury therefrom, were liable for iu- 
I juries caused by rats in the last named 
i building, the existence of which the ware

housemen were aware of. and were also 
liable for certain of the goods which were lost,

1 as the removal of the goods had been without 
the owner’s consent and from a place of 
comparative safety, and that they were not 
protected by a condition in the warehouse 
receipt which relieved them from the re- 

! sponsibility for loss or damage caused by ir
resistible force, or inevitable accident, or 
from want of special care or precaution : 
but they were not liable for damages caused 
by alleged dampness, in that it might have 
been due to changing temperatm,. which it 
did not appear would not have had the same 
effect in the original place of storage. Miall 
v. Direr. 24 Occ. X. 350, 8 O. L. B. <16, 3 O. 
W. R. T4B

WAREHOUSE RECEIPTS.
See Company.

WAR RISK.
See Insurance.

WARRANT OF ATTORNEY.
Sec Judgment.

WARRANT OF COMMITMENT.
See Criminal Law — Liquor Act of On-

VARRANTY
See Contract —Damages—Dower — Par

ticulars- -Pleading—Salk of Goods— 
Vendor and Purchaser.

WARRANTY OF TITLE.
See Vendor and Purchaser—Way.
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WASTE.

Charge of Annuity — Life Tenant ami 
Remainderman — Apportionment — Dam 

-- Security — Timber.j — A testator 
•vised iu fee of land, subject to a mortgage, 
to secure an annuity for bis wife, devised the 
laud to one for life, with remainder over in 
lee. After his death, the life tenant paid the 
annuity to the widow. She also sold the 
timber on the litfld, and the purchaser having 
begun to cut the timber, this action was be
gun hr the remainderman to restrain waste. 
The life tenant «.ontended that she was en 
titled to be subrogated to the rights of tin- 
mortgagee in respect to so much of the an
nuity as she had paid, and that being so 
subrogated, the laud was an insufficient se
curity for her claim, and that she therefore 
had a right to cut down the timber :—Held, 
following Yates v. Yates. 28 Beav. 687, that ; 
the periodical payments of the annuity must 
be treated partly as interest which the ten- ! 
nut for life had to pay. and partly ns princi- , 
pal for which she would have a charge on 
i he inheritance, in the proportion which the 
value of the life estate bore to the value of ! 
the reversion :—Held, also that, on the evi- I 
deuce, the laud was adequate security for the 
claim of the life tenant against it in that re- ! 
gord. and that the purchaser of the timber | 
hawug purchased in good faith, an injunction | 
could not be granted, but the Ii'» tenant was 
liable for damages in respect of the timber 
cut. Whitesell v. Reece, 28 Occ. N. 107, 5 I 
O L. IL 362. 1 O. W. R. 510, 2 O. W. R. 
160.

Cutting Timber — injury to reversion 
—Injunction — Damages. Ryan v. Ryan,
1 <>. W. R. 824.

Life Tenant — Tenant in common — 
Timber — Account — Statute of Limitations. 
Assclstine v. F rater, 2 O. W. R. 628.

Life Tenant — Timber — Items nder- 
men — Injunction — Payments on mortgage 
—Annuity — Subrogation. Whitesell V. 
Reece. 5 0.1* It. 362, 2 O. W. It. 160.

Tenant for Life—Sale of timber—Pro
ceed « to be used in repairs — Injunction — 
Damages—Reference. Hixon v. Reachjj, 4 
O. W. R. 437

Tenant for Life — Repair» — Sale of 
’limber.) — All the niceties of the ancient 
learning as to waste which obtain in Eng
land are not to be transferred without dis
crimination to a new and comparatively un
settled country like this province. It is laid 
down iu the English authorities that tenant 
for life cannot cut down tree* for repairs, 
and sell the same, but that he must use the 
timber itself in making repairs, ard that to 
sell it Is waste. Where, however, the house 
and buildings were In need of repairs, and 
proper limiter and shingles were obtainable 
from a dealer, whereas the limiter on the 
place was unsuitable for the repairs needed, 
and the tenant for life proposed to sell n 
sufficient amount of timber off the pa Ice to 
pay for what was required, and for that pur
pose only, and nn injunction was sought to 
restrain him :—Held, that no case of waste 
wa« made out to justify an injunction, nor 
could damages be awarded if the timbei was 
out with due regard to the situation of the
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hush and the cleared laud, and no unreason
able amount was taken oft to recoup the cost 
of the timber useu or to be used m the re
pairs, but that the parties if they wished 
might have u reference to ascertain to what 
amount and iu whuc locality the timber should 
Ik? cut. llixon v. Reaveley, 26 Dev .\ 14
U O. 1*. R. 6. 4 U. W. U. 437.

See Landlord and Tenant—Partition.

WATER AND WATERCOURSES.
1. Dams, 1650.

II. Ditches and Watercovbhes Act 
1060.

III. Diversion ok Water, 1001.
IV. Injury to Neiouboub’s Lands, 1602. 

V. Naviuamlity, 1002.
VI. Riparian Riuhts, 1004.

VII. Water Records, 1000.
VI11. Other Casks, 1007.

1. Dams.

Consent Judgment Construction. Maf- 
fatt v. Canada Lumber Co., 2 O. W. It. 671.

Flooding Land — Damages—Summary 
Procedure—Costs of Action—Dam—Owner» 
—Tolls—Persons Using Dam.] — A certain 
dam was the property of an improvement 
company incorporated under the Timber Slide 
Companies Act, It. 8. U. c. 104, and Un
original defendants had used it for the pur- 
|fose only of tioating logs down the river, 

i The improvement company were added :is 
I defendants. The action was for flooding I In- 

plaintiffs' lands by such dam :—Held, that, 
although (as decided in Itlair v. Chew, J1 
Occ. X. 404), a plaintif is not bound to pro
coed summarily ....... each a claim, under EL
8. O. c. 85, but has a right to bring an action 
in i in- ordinary way, ret, in the abeen i » 
any good reason for not proceeding under tin- 
special Act, a plaintiff who brings an action 
should nut he allowed the costs of it. 2. 
There is nothing in the Act under which the 
added defendants were incorporated which 
confers upon them any right to flood private 
property unless they have first taken the 
steps authorized by the Act for expropriat
ing the property or settling the compensa 

I tion to be paid for flooding it which these 
defendants bad not done. 3. >r were tin- 
defendants assisted by hs. 15 and 10 of It. 
8. O. c. 140, for, even if the dam was erected 
before the uaintUTo purchase of his propi 
from the Crown, there was nothing to shew 
that the price he paid was reduced in conse
quence. 4. Rut s. 1 of R. S. O. c. 142 place s 
the public advantage of allowing lumbermen 

; to use rivers sad streams as highways for 
c-arrying their logs to a market, above the 
private damage and inconvenience which may 
necessarily Is- caused to individual riparian 
proprietors by their doing so; and the original 
defendants were not 1 isole tor any damage 
sustained by the plaintiff by reason of their 
having, during any spring, autumn, or sum
mer freshet, caused damage to the plaintiff 
by using or repairing or imv-.taining any
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dum Decennary to facilitate the transmission 
of their timber down the stream. 5. The 
rights given to persons desiring to float their 
uA'n timber down a stream should not, how
e’er, be extended to companies incorporated 
for the purpose of making a protit by im
proving streams and charging tolls to lum
bermen desiring to use them ; and this view 
is strengthened by s. 15 of U. S. O. c. 194. 
Neely v. Peter, 22 Occ. N. 2V7. 4 U. L. it. 
293. 1 O. W. K. 499, affirmed, and, in addi
tion to the damages awarded to the plain*iff 
against the added defendants, on injunction 
was granted restraining those defendants 
from penning back the waters of the river in 
question, but the operation of the injunction 
was suspended for a year to enable those 
defendants to acquire the right to overflow 
the plaintiff's land, under the provisions of 
K. S. 0. 1897 c. 194, or otherwise. Seely 
v. Peter. 23 Occ. N. 106, 5 O. L. it. 381, 2 
O. W. It. 114.

Injury by — Statutory Authorization— 
Water Commissioners—Act of Incorporation 
—Construction — Appropriation of Water.J 
—The Act for construction of waterworks in 
the city of London empowered the commis
sioners to enter upon any lands in the city 
o.' within 15 miles thereof and set out the 
poitiou required for the works, and to divert 
and appropriate any river, pond, spring, or 
stream therein :—Held, .Sedgewick and Kil 
him, JJ., dissenting, that the water to be ap
propriated was not confined to the area of 
the lands entered upon, but the commission
ers could appropriate the water of the river 
Thames by erection of a dam and setting 
aside of a reservoir; and that such water 
could be used to create power for utilization 
of other waters, and was not necessarily to 
be distributed in the city for drinking and 
other municipal purposes. Judgment of Court 
of Appeal, 1 O. W. It. 667, 2 O. W. It. 763. 
reversed. Saunbu v. London Water Commis
sioners, 24 Occ. N. 201 ; London Water Com
missioners V. Saunhy, 34 S. C. K. 650.

Injury to Flow of Water — Riparian 
Owners — Damages — Remedy — Action— 
Arbitration.]—In 1876 C.. owner of two lots 
laddering on a river, sold one to the respond
ents, with all ways, watercourses, etc., “as
each purchaser may chooso t<> disturb, Im
pede. and cause to rise by any dams or other 
artificial means.” The vendor reserved his 
right to damages which might be caused by 
the construction of dams by the purchaser, 
such damages to be fixed by arbitration. In 
1880 (’. sold to the appellants a lot situated 
1,600 feet above that of the respondents, op
posite to a natural fall, and the appellants 
constructed a dam there. The respondents 
having raised their dam. the npjiellants 
claimed damages resulting from the penning 
hack of the water, and especially from the 
fact that the height of their fall was dimin
ished :—Held, that in spite of the fact that 
s. 6636, It. S. Q., provides for the fixing of 
the amount of such damages by experts, tin- 
port v injured has the right of recourse di
rectly to the Courts, and that such right was 
not in this case taken away by the arbitra
tion clause in the net of sale of 1876. 2.
That, in spite of the concession by C. to the 
respondents of the right of utilizing the water 
power and of constructing dams, the appel
lants. the assigns of C... could claim not only 
the damage caused to their lands and build
ings, but also that caused to their water

power ; and that, upon this head,' although 
they had not yet made use of the water 
power otherwise than in constructing a dam. 
they could claim the depreciation in the com
mercial value of such water power. Ran Her
man V. Humelin, Q. R, 10 Q. Ik 68.

Injury to Land Aem usinent of Damages 
—Jurisdiction of Lguity—Diversion of .Striain 
—Riparian Owner—Mandatory Injunction. 1 
—A dam erected in 1858 across a natural 
stream upon land owned by the defendants, 
and used fot the defendants’ purposes, was 
in 1891 altered in respect of its devices for 
carrying off surplus water by the defendants’ 
immediate predecessors in title, contrary to 
the protest of the plaintiff, a riparian owner 
since 1880. In 1900 a portion of the dam 
was carried away by a freshet, owing, it was 
alleged by the plaintiff, to the insufficiency 

! of the alterations in the dam. and it was al- 
: leged that material damage was done to the 
I plaintiff's land, but the evidence as to its 
j precise nature and extent was slight and un- 
! satisfactory, and the defendants denied any 

liability :—Held, that the questions involved 
I being the liability of the defendants, and the 
; extent of the injury sustained by the plain- 
I tiff, and the Court doubting its jurisdiction 

to assess the damages, the bill should be dis
missed. and the plaintiff left to his remedy 

1 at law. A diversion of a natural stream 
1 from its natural channel in front of the laud j of a riparian proprietor is actionable at his 

instance without proof of actual or probable 
damage. A mandatory injunction will not 
be granted except in cases where extreme or 
very serious damage will ensue if the injunc
tion is withheld. The form of a mandatory 
injunction adopted in Jackson v. Normanby 
Brick Co.. [1899] 1 Ch. 438, approved of. 
Saunders v. Richards Co.. 21 Occ. X. 510, 
2 N. B. Eq. Reps. 308.

Injury to Land — Damages—Statutory 
Compensation — Action — Prescription.]— 
The statute which permits owners of mills 
to construct dams upon watercourses, for the 
mrpose of working their mills, creates in 

uieir favour a legal servitude over the lands 
upon which such dams make the waters flow. 
The exercise of such servitude makes them 
responsible to the riparian proprietors for the 
damages which it causes to them. 2. The 
special mode indicated by art. 5536. It. S.
P. Q.. for determining the amount of com
pensation there mentioned does not take away 
from the complainant the right of recourse 
to the ordinary tribunals. 3. The damages 
caused not being the consequence of a tort, 
the action to recover such damage-, is not 
prescrilwl in two years. Larochelle v. Price.
Q. R. 19 S. C. 403.

Injury to Lands of Riparian Owien
—Rights as to dam under judgment in pre
vious action— Absence of injury for many 
years — !•> ptional season—Waste gates— 
“Reasonable expedition” — Failure to shew 
negligence, Rradlcu v. Gananoque Water 
Power Co.. 2 O. W. R. 716. 3 O. W. R. 913.

Line Fences and Watercourses Act
—Award of fence viewers — Appeal—“Ad
joining" lands. Re Roirker and Itirhards 
(B.C,t. 1 W. L. R. 194.

Mineral Claims - Right to flow of 
water—Easement or license — Acquiescence
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—Inversion of Haler — Injunction—Dam
age*. Uaeine v. AhUinmtg i Ï.T.I, 1 W L. 
R M,

Municipal Corporation — Dam —Ab
sence uf by-law — Finding — Reference— 
(.'oats — Trespass. Lawrence \. Town „( 
Owi h sound. 5 u. L. U. 3UV. 1 U. W. II. 55», 
2 O. W. H. 18V.

Obstruction to Flow of Stream —
Rights of riparian owner—Interference with 
power — Evidence. A tern /tooth, 2 u. 
W. R. 852. 3 O. W. U. 852.

Prescription — Servitude — Ayyroro- 
tioa.J—The owner of a dam. which has been 
Handing for more than 30 years, <anuot op
pose a 30 years' prescription to an action 
brought by a riparian proprietor to recover 
damages caused by waters backed down by 
such dam, during the live years preceding 
the date of the suit, especially when the 
owner of the dam has during these five years 
changed and aggravated the exercise of his 
legal servitude. Hop v. Uoyul Tapir Mill*
to., tv H. 21 8. V. 533.

Riparian Proprietors — Servitude — 
Pleading - petitory nr Po»»e**oru Action.] 
—The plaintiff had sold to the defendant's 
grantor a lot bounded by a river, with the 
right to build a mill there, to construct n 
dam. and to place such dam ujiou the pro 
pert y of the vendor on the other side of the 
river, and to pass and repass over Lb * pto- 
perty of the defendant to communicate be
tween the dam and a bridge. The dam built 
by the purchaser having lieen carried away 
by the waters, the defendant, in spite of the 
protest of the plaintiff, built a new one. up 
the stream, one end of which rested upon the 
land of the plaintiff. The latter then began 
a jmssessory action against the defendant, 
claiming an injunction, the demolition of the 
t.iii,. and $1."SI damages The defendant 

pleaded that he had only exercised the right 
which the plaintiff had given to his grantor. 
The plaintiff replied ou grounds of law that 
the defendant was joining a petitory action 
with a possessory one, and also replied that 
the defendant's grantor by building the old 
dam where he brill it bad fixed the place 
where the servitude was to be exercised :— 
Held, that the plea of the defendant was bad 
in law in that it combined the petitory and 
possessory. 2. That before building the new 
dam the defendant should have obtained per
mission from the plriutiff or from the Court. 
3. That arts. 808, C. C„ and 8885, R. 8. Q., 
do not authorize a riparian proprietor to 
build a dam upon the land >f another ripa- 

prietor upon th • <> her elds of the 
river, without the permission of the latter, 
but are applicable only to the use of the 
watercourse. Demers V. Beauregard. Q. it. 
22. 8. C. 273.

River — License to dam — Patent—Re
servation — Navigation — Crown — Attor
ney-tier ernl — Easement — Plan — Deed— 
Injnue ion. Attorney-tieneral for Ontar'o v. 

2 O. W. It. 1132.

II. Ditchek Arp Watkrcovbheh Act.

Construction of Culvert Flooding 
land—Ditches and Watercourses Act—Award

I —Appeal to County Court Judge—Finally 
—•'Sufficient outlet." Vhupmun v. MvEtn i! 
tl O. W. K. 104.

Construction of Ditch — Deepening
Jurisdiction of Engineer. I.uni glint \ Staf
ford, 1 O. W. R. 32».

Drains - lncreu*ing Flow of Xatural 
Stream—Outlet—Engineer’* A icurd— To, it, * 
—Joinder of Défendant»—Joint Tort fea*or* 
—Damage* — Injunction.)—The owner of 
land on the banks of a natural stream 
has no legal ground of complaint if riparian 
owners above him use the stream as an 
outlet for drains made by them in the 
reasonable agricultural use of their lands, 
although the result is to increase the amount 
of water in the stream and to Hood part 
of his land. But this principle does not 
apply to persons not riparian owners, wliu. 
by proceedings under the Ditches and Water 
courses Act, obtain an outlet to the stream ; 
and they are liable to a person injured by 
the increased amount of water. A prois-r 
outlet under the Ditches and Watercourses 
Act is one which enables the water to lie 
discharged without injuriously affect in 
lands of another, and, if the outlet chosen 
by the engineer is not in fact a proper outlet, 
his award is no protection to the persons 
acting under it as against a person not a 
peiti in il. Au action to recovei di □ 
for Hooding his land was brought by u ripur 
iuu owner against a number of persons who 

1 were respectively parties to the construction 
of several drams under the Ditches ami 
Watercourses Act, the allegation being that 
by means of the drains the flow of water 
had been unlawfully increased to the plain
tiff's injury. Evidence was given us to 
the quantum of the plaintiff's damage, ami 
judgment was given against all the defend
ants. for the whole amount :—Held, that, 
while the defendants who were parties r- 
spectively to the construction of each drum 
were jointly liable for any damage attribut 
able to that drain, the different sets of de
fendants were not joint lort-feasors. and had 
been improiierly joined ns defendants ; that a 
joint assessment of damages was improper 
and that, there being no evidence of the
proportion of damage attributable to
set of defendants, only nominal damages 
and an injunction could be awarded. Mo 
OiUivrap v. Township of Loehiel, 24 Occ. 
N. 348. NÜ.L R. *48. 4 O. W. R. 193.

Railway. |—An award under tile Ditches 
and Watercourses Act directed that u drain 
should be built through the land of private 
owners as far as » highway of the defend 
ante, then by the defendants along the high
way to a point opposite the land of a rail
way company, and then by the railway «•om 
pony along the higbWaj. or a crow l hi I 
way and through their own land, as far ns 
might be nwessary to give a proper outlet. 
The drain was built by contract under the 
Act n> Cor at i he point oppodte the railwa; 
company’s lard, but the railway company 
whose railway had been declared to be a 
work for the general advantage of Canada, 
refused to recognize the award or do the 
work directed. The defendants then built a 
culvert across the highway and brought the 
water to the railway company's land, and 
the railway company thereu|>on built an 
embankment to keep it back, the result be
ing that it overflowed from the highway
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ditches aud caused damage tu the plaintiff : 
- tield, that there was uu jurisdiction under 
the Ditches and Watercourses Act, us far uj 
th< railway company were concerned ; that 
the award was therefore no protection to the 
defendants ; that the damage resulted from 
the construction of the culvert ; and that 
the defendants were liable therefor. JUc- 
Crimmon v. Township of Yarmouth, 21 Occ. 
X. 11». 27 A. It. 030.

111. DIVERSION OF WATER.

Change In Course of Stream—Accre
tion lieliction — Easement — Possessory 
Title. Maaatg-Uurria Co. V. Elliott, 1 O. 
W. K.-65.

Dam — Diversion of waters — Riparian 
proprietor—Order of Judge—Notice. .!/<- 
Crtutly v. Gununoquc Wuter Power Co., 1 
O. W. It. 438.

Powers of Waterworks Company
Approval by Lieutenant-Governor in Coun-

1 il—Condition precedent—Damages—In junc
tion Acquit an net ■ Luehea.] — By s. U of 
the SauUou Waterworks and Light Company 
Act < 11. C., IhlHi, c. 02), the company were 
authorized to divert water from certain creeks 
and to use so much of the water of the creeks 
as the Lieutenant-Governor in council might 
allow, with power to construct such works 
as might be necessary for making the water 
power available, but the powers were not to 
be exercised until the plans and sit s of 
the works had been approved by the Lieu
tenant-Governor in council. The company 
got their plans and sites approved, and pro
ceeded with the construction of a tank and 
a Hume ou the plaintiffs' lands for the pur
pose of diverting water :—Held, that the 
authority of the Lieutenant-Governor in 
council to divert was a condition precedent 
to the company's right to interfere with
the plaintiffs’ soil, and that the plaintiffs 
were entitled to damage and a mandatory 
injunction. Mere submission to an injury, 
such as the erection of a building by an
other on one's land, for any time short of 
'll" period limited by statute for the enforce
ment of the right of action, cannot take 
away such right : to amount to laches raising 
equities against the person on whose laud 
the erection was placed, re must have 
l>een some equivocal conduct on his part in
ducing the expenditure by the person erect
ing it. Judgment of Irving, J., 24 Occ. N. 
.'tit. reversed. Byron A. H kite Co. v. Nan
dou Waterworks and Light Co., 10 B. C. R. 
361.

Proces-verbal — Servitude — Artificial 
11 atercoursc—Mnniei al Corporations — Pur- 
ties.]— A procès-verbal establishing an arti
ficial watercourse to bring water from u 
higher land to a lower, which would not 
flow there naturally, is illegal and will be 
annulled. 2. In an action to annul such 
a procès-verbal, it is not necessary to make 
a county council which, sitting in appeal, 
had amended the said procès-verbal, a party 
to the suit. Brouillet v. Parish of St. Scv- 
erin. Q. R. 22 8. C. 159.

Surface Water—Diversion to neighbour
ing land—Trespass—Specific act—Damages— 
Injunction—Costs Mct'onachie V. Galbraith.
2 O. W. R. 1048.

IV. Injury to Neighbour's Lands.

Discharging Water on Neighbour's 
Land Remedy—Landlord or Tenant—Ser
vitude.\—Where a lessee of the defendants' 
land, being in possession thereof and having 
a contract for future purchase contained in 
his lease, raised fur the purpose ol" building 
operations for his own benefit, and not as 
mandatary of the defendants, the lower part 
of the leased land, with the effect of di
verting to the plaintiff's adjoining laud, and 
thereby eausiug him damage, the water which 
would otherwise have been discharged over 
the defendants' laud :—Held, that the plain
tiff's remedy was against the lessee, and 
that1 au action négatoire against the defend
ant*. who claimed no servitude over the 
plaintiff's laud, was unnecessary. Judgment 
of Court of King’s Bench, Quebec, Q. R. 
11 K. B. 173. reversed, kieffvr v. Le Sémin
aire de Québec, 11UU3| A. C. S3.

V. Navigability.

Dam liiparian Proprit tors—Public Right 
—Mint rial—Acte Trial.] The owner of the 
alveus of a navigable ri\ and of the land 
on both sides of it upon which a dam stands, 
has an absolute right to maintain it for the 
purpose of operating his mill by the use of 
the flowing water, and lie has this right as 

, an incident to the ownership of the projiertjv 
; Such right must lie exercised subject tu the 
1 rights of other riparian proprietors to a rea

sonable use of the water and to the public 
right of passage. The public right is not a 
paramount right, but a right concurrent with 
that of the riparian owners ; and if, in the 
--x« rvise of their public right, the defendants, 
in driving their logs down the river, injured 
the plaintiff's dam, the onus is upon them 
to shew that they adopted nil reasonable 
means and used all reasonable care and skill 
in order to avoid the injury : per Barker, 
J. Per Tuck. C.J., McLeod nnd Gregory, 
JJ., that where the clear weight of evidence 
is against the plaintiff’s claim, and import
ant (juestions involved have not received due 
consideration on the trial, the case should 
is- sent down for a new trial. Per Hailing 
ton, Landry, and Itinrker, JJ.. that if there 
is evidence to justify the jury in finding for 
the plaintiff on the material point in dis
pute. the verdict should not lie disturbed, 
even though the ease was not tried out with 
iiu" regard to other important pointa. Ron 
V. Fraser. 36 N. B. Reps. 118.

Floatable Stream -Obstruction by dam 
—Removal to allow timber drive to pass— 
Paramount right—Statutory apron—“Such 
clam or other structure”—Construction of 
statutes—History of legislation—Conven
ient opening—Sluiceway — Counterclaim — 
Negligence—^Ci-sis. James v. Uathbun Co., 
«1 O. W. R. 1U05. 11 O. L. R. 271.

Floatable Stream — Timber Driving — 
Carr ping away of Bridge—Aepligenee—Dam- 

! ages. |—The owner of logs who floats them 
down a stream, suitable only for floating 

! logs nt random and not in rafts, across which 
a bridge lias been constructed by a fisherman, 
in virtue of a license of the Lieutenant-Gov
ernor tart. 803. C.M.i, the councils of the 
municipalities not having concurred in grant - 

1 in g same (arts. 801. 802. C.M.), is bound
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to Mi proper!/ order, guide, and oversee the 
flotation of such logs as not to injure this 
bridge, which offers every necessary facility 

,,i ini "i au< ii loge : and if, by hi 
negligence of the owner of such logs, in not 
properly guiding them and not having for 

- ee a sufficient number of men, hey 
carry away the bridge, the owner of the lugs 
will be liable for the value thereof. Vezina 
v. Drummond Lumber Co., Q. R. 26 S.
#62.

Possession Title.]—By the law of the 
province of Quebec, as by the law of Eng
land, no waters can lie ueetued navigable 
unless they are actually capable of being 
navigated. An arm or inlet of n navigable 
river cannot be assumed to be either navi
gable or floatable in consequence of its con
nection with the navigable stream, unless it 
be itself navigable or floatable as a matter of 
fact. The laud in dispute formed part of 
the bed of a stream called the Brewery- 
creek, which was originally a narrow inlet 
from the Ottawa river, dry during the sum
mer time in certain parts:—Held, affirming 
the judgment appealed from (see Q. R. 24 
8. C. «r‘U). that, ns the Brewery creek was 
neither navigable nor floatable in its natural 
state, the subsequent overflow of the waters 
of the Ottawa river into it could not have 
the effect of altering the natural character of 
the creek. 2. That, aa there was no reser
vation of the lauds covered with water in 
the original grant by the frown in 1806, the 
bed of the creek passed to the grantee as part 
of the property therein described, whether 
the waters of the creek were floatable or not.

be uninterrupted po—eeelon of the 
bed of the creek by the grantee and hhj re
presentatives from the time of the grant with 
the assent of the Crown, was evidence of the 
intention of the Crown to make an unquali- 
fied conveyance of all the lands and lundi 
covered with water described in the grant. 
O*#* of Hull v. Scott. 24 Occ. X. 264; At 
tomey-General for Quebec and City of Hull 
v. Scott. 34 8. C. R. 608.

River—Floatability—Minister of Crotcn 
—. I dtnission—Third Party—Mise-en-eause. ] 
—The principles of the old French law gov
ern the question of the navigability or float- 
ability of rivers in the province of Quebec. 
2. Navigable and floatable rivers form part 
of ill.' public domain of the province, and 
cannot be alienated except by an express 
grant from the Crown. 3. It is otherwise 
with rivers which are unnnvigablc or un- 
flontable ; they lielong to the riparian owners 
unless there is an express reservation to the 
contrary, t. a river maj i>.- dr. la - 
gable and floatable ns to part only. 5. The 
admission of a minister of the Crown in an 
answer to a question or an address in the 
legislature cannot bind the Crown, and proof 
may be given llmt such an admission has 
!.. . ii made by mistake. A party has .i 
right to bring before the Court a third party 
interested, in order to have it declared that 
the latter is subject with the former to the 
judgment upon an intervention. Procureur- 
<lateral x. Fraser, Q. R. 2» 8. C 104.

Stream—Question of Fact—Crown Grant 
— Reservation — Prescription — Acquies
cence.]—It doe* not follow that, Isu-ause 
a river is navigable and floatable, nil its 
branches or channels must be considered so. 
The navigability of a stream cannot lie es

tablished by any rule of law; it is a question 
of fact. 2. The grant of laud from the 
Crown includes the bed of a non-miviguble 
creek running through it,' and no specific 
grant of the bed of the creek is necessary. 
Moreover, in this case, the reservation of 
gold and silver mines in favour of th,- 
Crown, contained in the grunt, indicated that 
everything outside of this reservation was 
granted. 3. Although there is no proscrip
tion against the Crown, yet the conduct or 
the constituted authorities in allowing a 
creek to Ik- used by the patentees, and 
their successors and assigns, oi*-uly, publicly, 
I-in. ai.iy, and uninterruptedly foi 
is evidence of acquiescence in their preten
sions. Judgment in Q. It 24 S. :.!» 
affirmed. City of Hull V. Scott, Q. It. 1;: 
K. B. 164. Affirmed 24 Or. X. 2«M. and 
8. C. »ub nom. Attorney-General for Quebec 
and City of Hull v. Scott, 34 8. C. R. fiflCj.

VI. Riparian Rights.

Accretions -Right to, as “Alluvion"' 
Formation.]—On the 27th March, 1804. a 
considerable mass of earth, which hail 
crumbled away at St. Alban, was carried by 
the river Bte. Anne i" its mouth. The 
mass of earth grounded in a shallow at the 
moutli of this river, which was navigable, 
and dried up a part of its bed, which re
mained dry for a distance of 2,280 feet in a 
straight line, dividing the old bank of the 
river (the property of the plaintiffl from 
the new bank thereof ;—Held, that this in 
cretion did not constitute an “alluvion;'' that 
the addition of land to the bank of a navi
gable river belongs to the adjoining owner 
only when it ii termed bv Impen p 
degrees ; and the only exception to this rule 
is in the case where a considerable and
noticeable part of a field on a river bank is 
carried suddenly towards a lower field or on 
the opposite bank : but, even In th 
the new land will la-long to the riparian 
owner at that point only if the former owner 
does not reclaim it within the time the 
law allows. Germain V. Price, Q. R. 27 S. 
C. 101. 188.

Dumping Rocks Into River Impeding
flow of water—Rights of lower riparian pro
prietors—Sensible injury—Injunction. West 
Kootenay Power and Light Co. v. City of 
Kelson (B.(\), 2 XV. L. R. tifl.

Floatable River— Timber Driving -Ob
struction — Mandatory Injunction— Costs— 
Injunction for Apprcht tided Injury—Dam- 
ages, j—The defendant, the owner of a saw
mill on a floatable river, erected booms in <■< n- 
nectlon therewith, which, with logs ol 
defendant, impeded tho passage of logs of the 
plaintiff. The obstructions were removed 
before the hearing, but after notice f mo
tion had been given for an interim manda
tory injunction, which was granted:—Held, 
that the hill should Is- dismissed, hut without 
costs, and with costs to the plaintiff of the 
taking out and service of the Injunction 
order. An injunction to perpetually restrain 
the defendant from closing or obstructing
the rivet refined* The owner <>f land 
floe table river le entitled to erect I....... I
piers necessary for reasonable use of the 
river in operating a saw mill. The Court 
refused to assess the plaintiff's damages, as
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be bad a remedy at law, and at tbe time the 
hill wan filed the grounds for uu injunction 
bad ceased. It atson v. Patterson, 23 Occ.
N. L'V-h. 2 N. H. Kq. Reps. 488.

Flooding Lands having Sate Logs— 
Action.J—Action by the owner of lands on 
both sides of u stream used by tbe defend
ants for tbe purpose of driving saw logs, 
for damages for penning back the a ter on 
bis laud by means of a dam, including tbe 
road allowance reserved along the banks of 
tbe stream in question, and for an injunction 
to remove tbe obstruction. Tbe defence 
raised was that tbe defendants were not liable 
by reason of tbe reservation in tbe grant from 
the Crown of the road allowance and by rea
son of the provisions of s. 1 of c. 142, It. S. <). 
1897, an Act for protecting tbe public inter
est in rivers, streams, and creeks :—Held, 
that tbe plaintiff was in such possession of 
the road allowance along the banks of the 
stream as entitled him to recover damages 
for flooding tbe same; that tbe defendants 
were liable for all damages caused by tbe 
dam complained of ; and that c. 142. It. S.
O. 18U7, does not prevent u plaintiff recover
ing for unnecessary damage or for damages 
accruing after spring and fall freshets ; and 
awarded damages accordingly and an order 
for removal of the dam, the defendants ad
mitting they bad done with it :—Held, also, 
that there is nothing in c. 85. It. S. O. 
1.807, comi>elliug u defendant to proceed un
der it if be chooses his ordinary remedy 
of action. Blair v. Chew, 21 Occ. N. 4(M.

Railway -Diversion of water—Sale — 
Injury to owner below—Injunction—Declar
ation of right—Damages. Maughn v. tlrand 
Trunk H. \\. Co., 4 U. W. K. 287.

Right to Flow—Artificial waterway — 
Prescription — Interruption — Defence — 
Amendment. Harrington V. tipring Creek 
Cheese Mfg. Co., 2 O. W. It. 145.

Right to Supply of Water—Contract 
by owner of waterworks with riparian pro- | 
prie tor—Evidence — Injunction. Harrison , 
and Sons Co. v. Town of Owen Sound, 3 
O. W. R. 745.

Rivers and Streams -Floating Logs— 
homage to Uiparian Owners—Procedure. ' — 
The Nova Scot in statute H. S. X. S. 1100 
c. 96, s. 17. gives to persons engaged in the 
transmission of saw logs and timber down 
rivers and str ains tbe reasonable use of 
and access to the same for their business, 
and relieves them from liability for any but 
actual damage thereby, unless caused by their | 
own wilful act :—Held, affirming the judg
ment ap|)t-nlod from, 30 N. 8. Reps. 40. that 
such persons are liable for all actual damage 
caused in transmitting logs, even without 
negligence, ami the owner of the logs is not 
relieved from liability though they were 
transmitted by other persons under contract 
with him. On motion for a new trial one of j 
the grounds was misdirection in the charge 
io the jury. The trial Judge reported to the j 
full Court that In- did not make the direc- , 
tion on which this objection to his charge > 
was based, and gave a correct report of 
wlint lie said : — Held, that this was not an 
objectionable course for the Judge to pur-

and in any can is a matter tor 
the Court appealed from, whose ruling was 

I»- 53

not subject to review. Judgment in 86 N# 
8. Reps. 40 affirmed. Dickie v. Campbell, 
24 Occ. X. 50. 34 8. C. R. 266.

Trespass to Land -Conveying Timber 
and Tiimbn- mi Strutm.J—The plaintiff was 
the owner of land bounded on one side by a 
stream, above tidewater and not navigable. 
The defendant was n lumberman, and, in 
order to assist his operations in driving logs 
down stream, erected a permanent dam, one 
end of which rested on the plaintiff’s land. 
To an action by the plaintiff for damages 
the defendant pleaded inter alia that the 
entry complained of was a reasonable use 
of the land and was a use authorised by R. 
8. X. 8. 1900, c. 9G. “of tbe conveying of 
timber and lumber on rivers and the removal 
of obstructions therefrom,” and amending 
Acts:—Held, that the erection of the dam 
was dearly a trespass and could not lie jus
tified under c. 90, or under the Acts of 1002 
c. 33, no commissioner having been appointed 
for the stream in question or for the river 
into which it ran; that s. 15 of c. 95. which 
gives the right to construct dams necessary 
to facilitate the lloating of logs down streams 
during freshetis subject to the provisions 
of s. t>, which requires the assent of tbe 
owner of land entered upon to be obtained, 
and can only be construed to apply to tem
porary erections, and not to permanent croc- 
lions, such as the one in question ; that s. 
17 of c. 95. as amended, only gives the right 
to enter for the purpose of driving or remov
ing logs and not for the purpose of making 
erections ; and that, as the plaintiff had 
failed to prove any substantial damage, there 
should be judgment in his favour for $5 
damages and costs. Deal v. Cook, 23 Occ. 
N. 70.

Unnavlgahle Pond -Fishing Rights. |— 
The plaintiffs, with three others, are the 
owners, under grants from the Crown prior 
to Confederation, of certain lots of land 
which extend to, or are partly covered by, 
an enclosed sheet of water known as “Brome 
rond.” There was no reservation by the 
Crown of the bed of the pond or of the 
fishing rights connected with the water. The 
plaintiffs sought to recover damages from a 
person who had fished in the pond :—Held, 
that the riparian owners of a non-navigable 
water or pond, the bed of which was granted 
by the Crown to them or their auteurs be
fore tConfederation, have the exclusive right 
of fishing therein. 2. Where land granted 
by tin- Crown before Confederation to a num
ber of proprietors extends into and includes 
the lied of a pond, the fishing rights of the 
whole pond do not belong to all in common, 
but the rights of each are limited to the 
water covering tin- portion of the bed to 
which each is entitled by his deed. Tet- 
rraiilt v. Lewis, Q. R. 19 *8. C. 257.

User of Water of Stream Interim in
junct ion —Modification — Terms. Eddp v. 
Booth. » O. W. It. 1001.

VII. Water Records.

Applications tor—Mining Companies— 
Gold Commissioner—Land Commissioner—
— U'nfcr Notice Posting — Evidence.)
— Where an application for a record of
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water fur mining purpose» âe pending be- 
iorv b Gold Commissioner. an upplica 
tiiHâ for n record of tiie »aui«- water tor 
domestic, mechanical, and industrial purpose» 
'haulil not be adjudicated upon by un A» 
«autant « ommiwmner of Lauds and Work# 
without câpre*» notice to the applicants be
fore the Gold Commissioner. A water notice 
posted on a boanl usually used for such 
noticaa, in a ball leading to the room# occu
pied by the < omminaiouer and his staff, is 
po»t>>d in the office of the OonituisHionei 
within the meaning of s. 9 of the Water 
Clauses Consolidation Act. Wher. au ap
plication is not «untested, the Uounni»sioner 
need not take evidence, but where it is con
test'd he should have the evidence taken in 
shorthand, /a re Water rluuiu Consult 
dut #«> a Aei, Her Eagle Mining Co. v. Untie A 
i'ulumhm Southern R. W. Co., 22 Occ. N. 
247. H H. C. K. :i74.

Joint Application for Purpose for 
u-ktrh Water Required - Duty of Uud 
t outmissiuncr.I — Miu«' owner», iu a no
tice for applnation to the Gold Commis
sioner for water records, stated, as one of 
the purposes for which the water was re
quired. a pur|«ose not authorized by s. 10 of 
the Water Clause* Consolidation Act, i.e., 
•domestic and lire purpose».'’ At the hear
ing before the tlold Commissioner the appli- 
cants i Njueatc d him to deal «v ith the appli 
cation a# one for mining purposes only, but 
he refused the request and dismissed the 
applii at ion Held. on appeal, that the Gold 
Commissioner was not justified merely on 
this ground in refusing to exercise his 
powers ; and the matter should be referred 
back for rebeariug. Held, also that water 
records, under part II. of the Water Clauses 
Consolidation Act. may be held jointly. 
Quere, whether a supply of water for fire 
purposes would lie necessary as being directly 
connected with the working of a mine or in
cidental thereto. Centre Star Wining Co. v. 
British Columbia Southern B. U . Co.. 21 
Occ. N. 491, 8 It. U It 214.

Pending Applications I tut y of Off! 
rer. |—Where two different official» are ca'led 
upon to exercise their functions In ree^.u to 
applications for water rights in respect of 
th.- satue water, the official who is determin
ing the later application should stay his 
band until the final result of the prior ap
plication before another official is known. 
In re- Water Clauses Consolidation Art, War 
Eagle Mining Co. \. British Columbia South
ern H. W. Co., H ft. C. R. 381.

Validity of—bitch—Continuation into 
I'nited States.I—The fact that a ditch con 
■treeled In Intended compliance with the 
provisions of a. 41 of the Innd Art (C. h 
H C. IKKMi. runs partly through United 
Ktates territory, din»» not of itself prevent 
the ditch from being a good ditch within 
the meaning of the Act. Held, also, apply
ing Mart 1er v. Carson. 20 8. C. R. 034. 
that the plaintiff's water record was valid. 
Coerr# v. Pettijohn, 22 Occ. N. .TOR. 9 R. O. 
R. lift.

Right to flow of — Injunction—Infant 
Guardian- Authority. Burrell v. Lott, 3 n 
W R. 116.

Foreshore of Harbour- tirant from 
Provincial Government.]— In an action fur 
.lamages for trespass the evidence shewed 
that the locus was a water lot in Sydney 
harbour, and that the plain! i n ' - titl<
\:i> derived under e grnel from the Grow 

as represented by the government of the 
province of Nova Scotia Held, following 
Holman v. Green, ti 8. U. It. 7U7. that th. 
grant under which the plaintiff claimed was 
inoperative and void, and that the plain 
tiff could not recover. Kvnnelly v. Uomin 
ion Coal Co., 24 Occ. N. 93, 36 N. S. Reps.

Government Ditch -Contractors Ovei 
flowing land — Justifient ion — Negligence 
Bitty V. Larkin, 2 O. W. It. 639.

Grant of Water Power I him Owner
ship bg Ttco Persons in Common- Agreement 
-Construction—Rights in Regard to Water 
—Surplus Water -Injunction Damages. | 
The pialntiff and defendant owned grist 
mills on the Grand river, ami were each 
seised in fee of au nudivided half of dam No.

*»d both hud the right, by egret 
tween them, to draw water therefrom “for 
their own purposes." The agreement pro 
vided for the maintenance and repair of th. 
dam at the joint and equal expense of the 
parties, and that both should be equally in 
terested in rents derived from supplying 
water to others. For many years th<> pm 
ties and their predecessors had used the water 
ns they required It. The owner of a saw 
mill above the defendant's grist-mill had. 
under a lease from the common grantor of 
plaintiff and defendant, the right to us. 
"surplus waters" stored by the dam and not 
required by the grist-mills. The right wa< 
continued by the separate owners of the 
grist-mills, and the plaintiff and the defend 
ant, under the agreement referred to, shared 
equally in the rentals derived from this
■ouiei Then the defendant acqu red 
saxv-mill and the trouble began. Anglin, J„ 
was of opinion that each party hud an ubuo 

' lute right to use, in a reasonable manner, 
for their own purposes, no much of th. 
lammed water which might properly l«e used 

! for generating power as he required, not 
exceeding one-half of the whole, and mi much 
of the remaining water which might be pro 
lierty so used, as would not interfere with 
or impair the user in a reasonable maimer 
by the other party of the water to which 
he was entitled, and which he from tim«' 
to time required. "Their own purposes" h<- 
construed ns meaning any lawful uses to 
which the water might reasonably Is1 pul 
in a business owned nnd conducted by the 
liarty, ns distinguished from a grant or lease 
to a third party of the right to use such 
water. Any water not required by either | 
party for "their own purposes," thus defined, 
was "surplus water. ' Caledonia Milling Co. 
v. Shirra Milling Co., 26 C. L. T. 164, 5 <>• 
W. It. 170. 9 O. L. ft. 213.

VIII. Orimt Cames

Easement —Rigiii of xvay — Repairs— 
fkimlnant and servient tenements—Water—

Improvements on Streams — / oat
Floated over Stream- “Reasonable Tolls"— 
Action for—R. S. O. c. I—Restriction to 
Future Tolls—Previous Binding Decision.] 
The right to demand reasonable tolls upon 
logs floating over improvements on a stream
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proceeds entirely upon »s. 11 and 13 of K.
8. O. 1897, c. 142, and such tolls are only 
chargeable upon logs going down after an 
order under the later section has been made 
and not those going down before such order 
was made, Reek Manufacturing Co. \. On
tario Lumber Co., 0 O. W. It. 54, 1 O. L.
K. 196.

Iajunction — Nuisance—Construction of 
Mood— Flooding Neighbouring Land- -Accu
mulation and Discharge of Water—Damages

Injunction—Scope of—Culverts—Munici
pal Corporation.]—A farmer consented to 
water, which came through a culvert, being 
carried off by mentis of a drain which he 
dug himself, across one corner of his farm. 
There was no agreement In writing, nor was 
there any expenditure of public money on 
the drain, and there was no consideration 
given for the use of the drain :—Held, there 
was only a license to use the drain and such 
license was revocable, and that the plaintiff 
was also entitled to an injunction. 1 himuges 
"i *100 were also allowed. The cause u 
recurring one which would ripen into an ease
ment by prescription if permitted to continue 
Ion-' enough to become such. Taglor v. Town
ship of Colling wood, 6 (>. W. It. 201, 10 O.
!.. It. 182.

Lessees of Watercourse- -Might to Flow 
of Water—Title—“Proprietors’ Committee.”]
—The plaintiffs claimed to be lessees iu pos
session of a watercourse running through a 
l»oud iu the vicinity of the town of L., and. 
as such, entitled to the How of brook and the 
use of a dam at the jamd to regulate the 
How of water in connection with the working 
of a grist-mill situated upon a lot of land 
owned by the plaintiffs further down the 
stream. The plaintiffs’ claim was based 
upon a resolution passed at a meeting of the 
"proprietors’ committee’’ of the township of
L. in 1895. There was no evidence to shew 
who the persons were who called themselves 
the ••proprietors’ committee” at that time, 
nor how, or when, or by what authority the 
"proprietors’ committee" was appointed.
The township grant, which bore date the 2tlth 
November. 1764. under which both parties 
claimed, shewed that the township contained 
200 rights or shares of 500 acres each, of 
which only 157 appeared to have been granted 
at the time. It appeared from the grant 
that before it was issued, a division was 
made but none was proved, and it was im
possible to say whether the land covered by 
the brook passed under the grant, or was 
included in the ungranted shares or rights. 
Evidence was given, however, to shew that, 
from the first, the grantees had assumed to 
control the management of the brook, and 
that from time to time they hod passed re
solutions for that purpose; but no authority 
was shewn for these proceedings and it did 
not appear that the grantees jind any :—
Held, assuming that the original grantees 
had authority to so deal with the brook and 
pond. that, in the absence of evidence tlinü 
their rights were transferred to the persons 
who. in 1895. assumed to exercise such auth
ority, no right or title to the brook, pond, or 
dam passed to the plaintiffs, as lessees or 
otherwise, and thev must fail in their action.
Moore v. Mitchie, 33 N. S. Reps. 216.

Logs Floated over Stream — Tolls — 
Summary order fixing—Evidence—Consent— 
Improvements—R. S. O. c. 142. ltr Reck
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Manufacturing Co. and Ontario Lumber Co., 
3 O. W. R. 333.

Municipal Corporation —. Sewerage 
works—Construction of dam and ditch— 
Overflow of private lands—Liability—Ac
quiescence—Leave and license — Evidence.

1 Passmore v. City of Hamilton, 6 O. W. R.

Water Rights Decision of Quid Com
missioner—Appeal from—Evidence on—Peti
tion—Trio!.]—A County Court Judge refused 
to hear new evidence on an appeal before 
him under s. 36 of the Water Clauses Con
solidation Act. which provides that the ap
peal should be in tli** form of a petition 
setting forth the facts und law relied on, 
which lM'titiou, along with an affidavit verify
ing it, should be tiled and served, and to 
which the respondents should file and serve 
their answer :—Held, that the fact that there 
was to be a petition and an answer contem
plated the raising of issues, aud that the ap
peal should be a trial de novo. Moss v. 
Thompson, 23 Occ. N. 342.

Water Rights —Water Clauses Consoli
dation Act, R. C.—Jurisdiction of (lold Com
missioner—Statutes.]—Vnder s. 11 of the 
Itosslnnil Water and Light Company Incor
poration Act. 1896. the rights of the city of 
Rossland, which purchased the waterworks 
system of the company, to the waters of 
Stoney Greek, are paramount hut not exclu
sive, and the Gold Commissioner has juris
diction to adjudicate on nil application under 
s. 18 of the Water Clauses Consolidation Act 
for an interim record of the surplus water 
not used by the city. Centre Star Mining 
Co. V. City of Mosslnnd. 9 B. O. R. 403.

Sec Injunction—Justice of the Peace 
- Municipal Corporations—Negligence — 
Tim her—Way.

WATERWORKS

See Assessment and Taxes — Municipal
CORPORATIONS.

WAY.
I. Boundary Lines, 1670.

II. Dedication, 1672.
III. Injury from Non repair of Highway.

1678.
IV. Obstruction and Closing, 1691.
V. Private Way, 1693.

VI. Other Cases. 1696.

1. Boundary Lines,

County Road — Roundary Between 
Local Municipalities.]—Where one side of a 
road runs along the boundary line between 
two local municipalities, although such road 
is wholly situât.- in one of them, it is a 
county road, under the provisions of art. 
755, paragraph 2, of the Municipal Code. 
Walsh v. Corporation of St. Anicct. Q. R. 25 
S. C. 319.
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Deviations -- Substitute lor lloundary 

Line bet we* n Com « tie» — Devlaratton —- 
Mandamus.\—The quest ion was whether it

deviation *' road came within h. HIT (1) 
of the .\luuieipul Act, ltUXt. (8 Ed. VII. c. 
19). mo hm to be regarded iim a lioundary 
line between counties. The deviation in ques
tion was rendered nccessury owing to a sharp 
bend in the river Madawaska. where the 
boundaries lietweeu the township of Fitzrvy 
in the county of Carle ton, the township of 
MvXabb in the counter of Renfrew, and the. 
township of 1'a ken ham in the county of 
Lanark, meet :—Held, by Court of Appeal. 
Just nv Osier dissenting, that the devia-

"i v. is !...... regarded ns a boundary
between Vakeuliani and Mc.Nabb. and between 
Fitsroy and klcXabb, but not between Kits 
roy and I'akenham. The history and the 
meaning of the boundary line road legislation 
discussed. Township of Fit:roy v. County of 
Cork Ism, 25 C. L. T. 208. 5 O. W. It. «15. 
V U. L. R. «Wl.

Public Highway between Townships
— .Suriry — Hoad Allowance — Evidence — 
Departure from Instructions and Plan.J — 
The township of Ixx-hiel forms pare of the 
original township of l^aucaster laid out and 
partly surveyed about the year 1784 <n 1786, 
M3 composed of 17 concessions. Subsequently 
an 18th concession was added. and. in 1818, 
concessions 10 i<> 18 of Laucaatei were d< 
tached as the township of I»chicl. During 
the nr 17118, the township of Ilawkesbury 
(now divided into East und West Ilawkes
bury) was laid out and partly surveyed by 
a deputy provincial surveyor named Fortune, 
who returned his plan and field notes without 
the double lines generally in use to shew 
road allowances between Hawkeeburj and the 
lands now lying upon the northerly and 

I m hie). I h complettng tie- 
survey of isirtions of Ismenster and llawkes- 
bury, in 181ti, a deputy provincial surveyor 
named McDonald planted posts on the grouml,
but also returned plane and field notes wUh 
out iudlcatlug road allowances at tile isiiuts 
in question. The departmental instructions, 
under which these surveys were made, dir-ct- 
ed that the mode of survey, etc., should be 
ai-vonling to a model plan shewing m-tangu
lar townships surrounded by double lines. 
None of these reservations were shewn on 
the plan of Ilawkesbury, and. in the Lancaa* 
ter boundary, the rectangular form was brok
en :—Held, that there could be no Inference 
from the Instructions and model, in view of 
the other circumstances, that road allowances 
were intended to be reserved on the ei.stern 
and noi i hern bourn ' m aetei a here
the rectangle was broken :—Held, also, that.

II the work subsequently performed on 
the ground by McDonald or other Crown 
officers might afford some evidence of an in
tention on the part of the Crown to dedicate 
ns a highway certain isirtions which may 
have Isvii reserved for the purpose, yet. hav
ing regard to the divisions in Tanner v. 
Rissell, 21 V. C. It. 553, and Holey v. Mc- 
l*au. 11 I". C. It. 271, officers employed 
foi 1 ni sa y of an <>M Ibw could no! < *>m 
dnaively estuhlish a road allowance along 
the boundary, if none had been reserved by 
the original survey. Judgment in I O. W. 
R. «4, I O. W. It. 064, affirmed. Township 
of Iiochiel v. Township of East Ilawkesbury. 
24 Oec. N. 261 ; Township of East llawkis 
bury v. Township of Loehiel, 34 8. C. It. 
513.

1672
Repair Municipality 

Ditch and Fence.J—A municipal road eon 
Mists of all the laud comprised between Hi. 
teutvs which bound it, provided that tin- 
wmtli is not m ire than that pivscrib.il hi 
statute ; aud therefore the owner of land 
bordering on a road, when he is not obliged 
to keep the road in repair, canuoi Is- caletl 
upon in n-spect of work done in the si rip of 
•and between the ditch aud the fence, which 
is part of the road. Corporation of St. r„„ 
stunt v. Miron, Q. R. 25 8. C. 3Hi.

Substitute for Boundary Line be
tween Counties l».-\ iatloas 
ticn — .Mandamus. Township of Fit; my 
v. County of l'arteton, 3 O. W. It. 28»i

11. Dedication.

Acceptance — Acquiescence — Tax il.nl 
—Inscription — Estop|M-l. Piper v. Town
ship of Paipoonge, « O. W. R. 287.

Acquisition by Municipality / - r
— Opening — Fonces. 1—Beeides the tuod.-s 
preserilx-d by the Municipal Code, municipali
ties may acquire lands for public roads; ill 
by dedication or abandonment by the owner 
of tin- land with the object of ofiening and 
establishing a public road ; (2) by
public and continuous itossession of smli 
hind ns n mil 11 hv lit.- public during 
thirty years : (3) by the opening and u*.-v 
as such by the public of the whole road, 
without contestation of the rigid, for tin- 
space of ten years or more, according to tin- 
provisions of 18 V. c. UNI. s. 40. h.-h. Si 11).l 
2. Fences erected by the ancient proprietor* 
fencing off a public road are recognized ac
cording to Quebec usages and presumed t<> 
have been established by such proprietor* 
with the object of separating their properties 
from tin* road, and that In the Interests of 
good administration and also with a view 
of protecting the crops and the proper!\ it
self generally, and such fences will serv and 
aid i-onsiderably in determining tin* question 
of dedication. Jones v. Village of Atbrnl-' 
Q. R. 10 8. C. 168.

Evidence — By-law — Dedication 
Statute laisair — Municipal corporation. 
Andrews v. Township of Pakenham. 4 O. 
W. It. 6.

Highway — Plan — Prescription I <er
— Railway — Estoppel. City of Toronto 
v. Orand Trunk H. IV. Co., 2 O. W. It. » 
O. W. It. 401.

Highway Laid out by Private Person
—Assumption for Public User — Espendi- 
hire on Sidewalk. |—A highway in the town
ship of York laid out by a private person 
had been used as such for many years, and 
a sidewalk had been built upon it by tin* 
defendants under the supervision of tlo-ir 
pathmaster. and the council had by by-law 
appropriatnl money to pay for the construc
tion of it. and payment had Ix-en duly made " 
the j lemons who built it ;—llekl. that ’Ins 
was sufficient to establish that the highway 
had been nssimu-d for public user hv il"- 
corporation within the meaning of s. «W>7 "f 
the Municipal Act. :t Edw. VII c. 10 «» '
The purpose of s. 5118 is to declare that cer
tain classe* of roads are public highways : anil
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it has no bearing on the question whether an 
minai highway laid out by a private person 
lias Is-eu asstiin.fi for publie user. Holland

Tou it*hip of ) urk, 2 I < hi. V 21)0 i O. I.. 
it. 538, 3 O. W. R. 287.

Lease to Municipality - Contract — 
Construction — Express restrictions ■— Ex- 
cluaion of otiters — Forfeiture — Injunction.
I niverstfy of Toronto v. ('tty of Toronto,

o. w. U. 504.

Maintenance - - Vont of Work — Action 
to Urcorcr from Land-owner — M’orJt done 
I,y Inspector — Evidence of Jntpeetor — Ac- 
i aunt — Report — Authorization ■ Percen
tage.]—It is the ini|>erative duty of a muni
cipal corporation and its officers to put its 
roads in good order without delay. 2. The 
testimony of the inspector who lias done the 
work is a sufficient proof, if not contradicted, 
that the work has been executed, that the 
-i in claimed is the value of IL that the form
alities required have been followed, and that 
ilie defendant in an action to recover the 
cost of the work is the iierson bound by law 
to pay such cost. 3. It was not necessary 
to give the defendant in this case a munici
pal not ice. she residing in England, nor to 
give notice to her agent, who resided at (Jue- 
liec, i asmuch ns no writing had been de
posited at the office of the municipal council 
giving the address of the defendant or of her 
agent. 4. A road crossing the defendant's 
lots and other lots in the 4th range of 
Ilosford having been for a great many years 
open and free to the public as a road in 
iront of such lots, and being governed by a 
procès-verbal which declared such road to be 
ihe road in front of such lots and to lie at 
the charge, as to Its maintenance, summer 
and winter, of every land-owner in tin- 4th 
range whose land abutted thereon, should 
Is- maintained by the defendant as regards 
the part which crossed her lots, and there 
was no ground for an act of apportionment 
to execute such part of the procès-verbal, for 
there were no works to api>ortion. 5. Even 
if there was need of any act of apportion
ment, in default of such an act. art 824. M. 
('.. would apply until such act was made, 
il. 'Hie inspector of roads himself did the work 
which the defendant should have done : he 
rendered an account for it without adding the 
statutory ■_’<» per cent.; and he did the work 
without first having made the report re- 
quired to the council and without the author
ization of the council. I,ater the plaintiff 
mrimration paid the inspector the amount 
of Lis account without the 20 per cent. :— 
Held, that the corporation had a right to pay 
the amount of the account : in paying it, 
they paid the defendant's debt, (hi The 
corporation had an action against the de
fendant to recover what they had paid, (c) 
Hut they had not the right to recover the 
’«JO |M»r cent, from the defendant, (d) Hie 
eorporution would have no right in their own 
behalf to the 20 per cent, except in cases 
falling under arts. 390, 400, and 401, M. ('. 
Corporation de St. Raymond v. Prior. Q. R.
21 8. C. 172.

Ownership of Pait not Used — Ser
vitude — Litigiou« Rights — Warranty.]— 
The plaintiff, by petitory action, claimed the 
ownership of a strip of land, under deed of 
purchase in 1897. It appeared that a street 
in the village of Ilochelaga was opened in 
1874 or 1875, and the width proposed was

100 feet. Ill 1884 the village of Ilochelaga 
was annexed to the city of Montreal, and the 
city reduced the width of the proposed street 
from Iho feet to 60 feet, leaving a strip 
40 feet wide which was not used, as original
ly contemplated, for street purposes. The 
question was, in whom did the ownership of 
this strip vest. The plaintiff relied upon 
her title by purchase from the parties who 
held the title prior to the proposed widening. 
The defendant called in her vendors, the 
Banque Jacques Cartier, in warranty, and 
also pleaded possession for over ten years. 
The defendant further pleaded to the action, 
alleging ownership ; that the strip in ques
tion had formed part of Ontario street for 
more than ten years; that when the width of 
the street was, in 1887. reduced to 60 feet, 
the excess, 40 feet, reverted to her as the ad
joining proprietor, and that the defendant 
Imd ever since been in possession. To the 
action in warranty the defendants in war
ranty pleaded that, when they bought the 
property subsequently sold to the principal de
fendant. it was bounded in front by the pro- 
jxised street, and that the subsequent action 
of the city in reducing the width to sixty feet 

; could not make them liable to an action in 
warranty—Held, (in the principal action) :— 
1. That when the width of the street was 
reduced, the possession of the forty feet de
ducted reverted to the parties who owned 
the land before the improvement was pro
jected, viz., in this case, the plaintiff’s auteurs, 
and that the title on which the plaintiff 

i rested existed at the date of the sale by the 
I bank to the defendant. 2. The special laws 
' and usages applicable to the dedication of 

streets can only be resorted to where it is 
j proved that the owner has. in fact, voluntarily 

and gratuitously abandoned his property to 
the public use. Otherwise, the principle that 

; no servitude can be established without a 
title governs. 3. The plea of litigious rights 
cannot avail the defendant unless the price 
and Incidental exiienses of the sale, with in
terest on the price from the day that the 
buyer has paid it, be tendered with such 
plea (art. 1582. C. C.). 4. The defendants
in warranty, having sold the land in question 

i to the principal defendant, sous les garanties 
; de droit, as fronting on the street, whereas.

at date of the sale, a strip forty feet wide in- 
| tervened. were liable for the damages thereby 
j occasioned to the principal defendant. (Ian- 
j thitr v. Monarque. Q. It. 19 S. Ç. 93.

Plan.| —The plaintiff's predecessor in title 
I liought a certain lot according to a plan (then 
' unregistered), on which was shewn a strip 

33 feet in width, running along one side of 
the lot. The plaintiff alleged that this strip 

i had been dedicated, either as a public high
way or a private way for the use of the 
owner of the lot, and claimed a declaration to 
that effect and an injunction. On the evi
dence. the Court found for the plaintiff and 
gave judgment accordingly. Paly v. Robert
son. 1 Terr. L. R. 427.

Plan ■< Voir «—Obstruction — yuisancc — 
Injunction.]—The defendants, claiming under 
the original squatter on certain Dominion 
lands, erected a building thereon fronting on 
claims of himself and It is assigns, registered 
an old trail ; the original squatter subsequent
ly, in expectation of the Crown recognizing 
the claims of himself and his assigns, regis
tered a plan of the entire land, whereon was 
shewn n highway approximately conforming
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to the line* of the old trail, but no that the 
building in question projected into the highway 
shewn on the plan. The Crown did, afterwards 
grain a patent to the original squatter for the 
entire land, excepting the portions shewn on 

lants and
others in like position. The* excepted por
tions as tbev apia-ared on the plan approxi
mately conformed in size and position to the 
povtioM which the equatter hid aaeumed to
convey to the defendants and others. Valent* 
tor the»- excepted portions were granted by 
the Crown to the defendants and others, re
spectively : -Held, that the Crown, by issuing 
patents in accordance with the registered 
plan, had adopted It, and thereby dedicated to 
the public the highway as shewn thereon ; 
that the plaintiff municipality, within which 
the land lay, having demanded of the defen
dant* the removal of the building, so far as 
it encroached on the highway us shewn on 
the plan, and the defendants having rofuacd 
to comply with the demand, the plaintiff 
municipality were entitled to a mandatory 
injunction to abate the nuisance : -Held, also, 
that the defendants were consequently not en
titled to compensation as owners or occupiers 
wider the provision of the Municipal Ordin 
wee. I 'm i, of Kdmouton v. Brown, i Terr. 
L. It. 4M. SI 8. C. It. 8U6. 27 8. C. It. BlOn.

Pin»- Opening and Laying Out—Sidewalks 
—Uter—Setting Lot»—Acceptance by Public 
and Municip* tty.J Dedication of a road in 
a municipality us a public street or road is 
sufficiently established bj the followin 
1, registration by the proprietor of a sub
division plan, and deposit of book of refer
ence, ou which the road is indicated aud de
scribed as a street or road ; 2, the opening 
and laying cut of the land by the proprietor 
ns .i street, and the pladng oi sidewalks 
thereon; 3, the free and uninterrupted use of 
the street by the public for more than ten
yews; t. exploiting of the adjacent land by
the proprietor and selling lots as bounded by 
a public street ; 5, use of the street by the 
public as the only direct access to the railway
station: 6, acceptance of the dedication bj 
the public aud the municipality—the unin
terrupted une of the street being a sufficient 
acceptance. Shorty v. Cook, (j. B. 26 8. C. 
21X1.

Plan- Other Act»—Servitude—Violation.] 
—The proprietors of certain land prepared an 
official subdivision plan of the property, 
dividing if into lots and tracing n street 
thereon. They registered this plan «■ the 
official plan, aud sold lots described as front
ing on the street indicated on the plan. They 
also constructed a sidewalk along the street, 
and permitted the public to puss freely with
out objection. They also petitioned the muni
cipal council to annex the property in 
accordance with the plan, which petition was 
granted :—Held, that there was a valid dedi
cation of the property as a public street. 2. 
In any case, the acts above mentioned oou- 
rtituh 'i si le : it ■ servitude of right el wbi 
over and through the property, in favour of 
the purchase» of lota described as fronting 
on such street, and the erection of platform* 
then-.n was an illegal obstruction, aud a 
violation of the servitude. Oeoffrion v. 
Montreal Park and Island R. IV. Co., Q. 
It. 20 8. C. MO.

Private Person -Srcessity for Writing 
—Plan-- Rrgittration—Priorities —Right» of

Creditors. ] — The indication of a propositi 
street upon the official homolugated plan of 
a city is not equivalent to the writing 
quired by art. 561, C. for tb. creatiou
a servitude par destiuutiou du père de 
famille; such dedication must be by writing 
aud not otherwise. 2. The homologation .if 
such plan docs not give a title to the pro], 
erty ; such title can be acquired ouly by ex
propriation, compulsory or voluntary. x 
servitude created par destination du père de 
famille to effective as agalnat third pet 
only by registration indicating the lauds sub
ject to the servitude, in conformity with art. 
2108. O. C., and is not valid as against 
claims previously registered. 4. Id tins 
case the claim of the petitioner was already 

d at the time of the creation ol 
pretended servitude, aud the city of Montreal 
not having carried out its project for the 
extension of Hutchinson Hired, the petitioner 
had I. right to require that the tond ebon 
sold in insolvency proceedings to satisfy bis 
claim. In re Thomson, Hatton, and Luf"i<>l,
Q. It. 10 8. C. 32V.

Private Way — Temporary road — Rail
way—-Deed of grant — Construction -Farm 
crossings—Entrance gates—A greeinent to pro
vide — Right of way. TV -onto. Hamilton, 
and Uuffalo R. IV. Co. v. ianley. 6 O. W.
R. 021.

Public Highway <Pri .ite way—Re
moval of obstruction -Injunct on—Mandatory 
order—Parties—Attorney-General — Consent. 
Scott v. Barron, 2 O. W. It. 124.

Public User—Crown Lands — Acquies
cence of Locatee and Equitable Owner- suh 
sequent tirant without Reservation of Rug 
—Rights of Public—Continuous User lor 7n 
Years.]—In 1834 an order of the Quarter 
Keasious was made for the opening of a 
highway from the township of I'ercy through 
several lota in the township of Seymour. Hue 
of the lota lmd been recently occupied under 
a location ticket by the ancestor of the plain
tiff, but the title to it was «till in the Crown. 
The road described in the order of the Sessions 
was never opened, but another road, following 
the same general direction, was opened across 
this lot and the others, in 1835 or 1830, aim 
from tlie time it wna opened was regularly 
travelled and used as a highway. The title 
to the lot in question remained in the Crown 
until 1904, when the plaintiff, claiming as 
successor in title to the original locate.*, 
obtained a patent for It, In wbicli no resen 
tion or mention of any road was made. Ii 
was quite plain that the plaintiff ami hi* 
predecessors hail acquiesced in the user of tIn
road, but it waa contended that there was n.. 
dedication by the Crown, and that the a"' 
of the locatee before the parent were not 
binding upon him after its issue. Street. .1 
—“Front the time the rond wan laid mu 
between 60 and 70 years ago. it has beer ;» 
recognized, well travelled public highwav 
connecting locally important centres, fenced 
off from the farm In question, Improved from 
time to time by statute labour and publi- 
motipy. and treated by the plaintiff and his 
predecessors in the equitable title to the farm 
a- btlug an undoubted public hiuh 
these circumstances, there is evidence of de.!- 
cation by the equitable owner, acquiesced in 
by the Crown; and the fact that a Session- 
order was made for the eatabliahing of a bid» 
way, but never acted upon, and abandoned at
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oocv, is do reason why the establishment i id 
uwr of u rond parallel ,o it should not be 
treated as evidence of a dedication." Frasti 
v. Diamond, 25 0. L. T. 218, 5 O. W. H. 43Ü, 
10 O. L. It. 00.

Trail — Crown Land — Leer — Squatter's 
Right— Potent — Reservation — Arbitration 
and Award—Estoppel—Trial—Jody c’a Find 
»ngt - Appeal Inference« of Foot.] — The
Edmouto. settlement was surveyed by the 
ltominion government in 1882. At that time 
there were numlwrs of persons in oven put ion 
of different parcels of the land forming the 
settlement. McD. was in occupation of the 
parcel shewn on the government plan of aer- 
vey as river lot 8, and had been so for some 
years previously. McD.’s rights 
"squatter” under the Itominion I-Jiuds Act,
B ■ ' i SSI - i . were n < ognist d bj
the government, and he was given a right to 
purchase the lot outright at $1 an acre. He 
exercised this right, and a patent was event
ually Issued to him, on the 30th September, 
188». It appeared that at the date of the 
survey there were two well de lined trails 
crossing the lot, and that both had lieen used 
as public roads for a period of more than 
20 years previous to the attempted dosing By 
McD.’s successor in title of the trail in ques 
tion in this action—the southerly trail of the 
two above mentioned. Per Scott, J. :—The 
fact that the patentee before the issue of pa
tent never Interfered with the user by the 
public of the trails crossing the lot, or that 
he permitted such user, would not constitute 
an implied dedication by him of such trails as 
highways. Having no legal right or title of 
•Kfupation, he was not in a position to pre
vent such user, and it would Is- unreasonable 
to hold that a dedication should In* Implied as 
against him merely because he permitted an 
act to be done which he was powerless to pre
vent. The patent contained tb following 
words : ** Reserving thereout the public road 
or trail one chain in width crossing the said 
lot:'" —Scott, J., held that this reservation 
was not void for uncertainty, but that the de
fendants, upon whom the onus of proof lay, 
had failed to shew that the trail in question 
was that one of the two trails which was in
tended by the reservation. In the year 18»4 
the defendant municipality expropriated a 
part of river lot 8. McD. was then the owner 
of the portion expropriâthI. The plaintiff re
presented McD. on the arbitration proceedings. 
Upon the arbitration it was material that the 
arbitrators in order to arrive at the amount 
of the compensation should ascertain whether 
the trail in question was a highway. 11 is 
counsel contended that it was a highway. 
The award found that it was a highway :— I 
Scott, J., held that the plaintiff was estopped 
from denying that the trail in question was 
a highway. On appeal, Richardson and Wet- 
more, JJ., held, that taking into account all 
the facts, and applying the principles laid 
down in Turner v. Walsh, « App. < ’a*. 63ti, 
a dedication of the trail in question ought to 
be presumed, and on this ground agreed in 
dismissing the appeal. Rouleau, J.. dissented, 
and was of opinion that the appeal should In* 
allowed. Section utfit of the Judicature 
Ordinance. 181*3. provides, amongst other 
things, that the Court on np|s*nl *' shall have 
I»ower to draw Inferences or fact, and to give 
any judgment and make any order which 
ought to have been made, and to make such 
further or other order as the case may 
require:"—Per Wet more, J. : The exercise

of these isiwers is discretionary with the 
Court, ami jsissibly tV Court ought not to 
tiud facts not fourni by the trial Judge, un
less they are clearly established by the evi
dence, if the weight of testimony is mani
festly in favour of the I.tiding. Where such 
is the case, however, the legislature intends 
that the Court shall dispose of the case with
out sending it back for a new trial. 
Ilciminclc v. Town of Edmonton. 2 Terr. L. 
R. 402. (Reversed, 28 S. C. R. 501.)

Trespass — Road—Survey — By-law 
Notices—Presumption -Public user — Expen
diture of public money — Statute labour — 
.Acquiescence by owners—Teni|Kirary closing 
—Fences Injun tion — Declaration. Town 
ship of El in nicy South v. Milter, ti O. W. R.
726.

User Flan Deed—Estoppi I - Evidence.] 
— Iu an action for obstructing a highway 
there was conflictiug evidence as to its loca
tion and user by the public. In support of 
the defendants’ title a lease and an assign
ment thereof were produced, both of whMi 
had a plan attached exhibiting the highway 
as loeated where the plaintiffs claimed it to 
In*. Neither the lease nor the assignment 
made any refereure to the plans. The defen
dants' evideuve shewed the highway as 
actually used iu a location differing from 
that shewn by the plans. The jury found in 
favour of the defendants. Iiotli as to location 
and user. The trial Judge held that, as the 
deeds and plans must In- read together, the 
defendants were estopped from d iron ting t h-- 
location of the highway, and. disregarding 
the findings of the jury as to ita loca
tion and user, ordered a verdict to be en
tered for the plaintiffs :—Held, that the ver- 
diet was properly so entered. Woodstock 
Woollen Mills t'o. v. Moore, 34 N. B. Reps. 
475. Reversed Misire v. Woodstock, Ac., Co., 
IS* Occ. N. 301, 29 S. C. R. «127.

See Crown.

111. iNJi by from Non repair of Highway.

Accumulation of Snow — Liability of 
township corporation. Hogy v. Township of 
Hrooki, 1 «». W. It. 508, 2 O. W. R. 130.

Acts of Wrong-doers Relief Oi’cr.)- 
A highway Imd been for » long time in a very 
bad state of repair, so covered with water at 
certain seasons that it was iin|M»ssihle for a 
pedestrian to pass from one side to the other 
without wading through mud and water. The 
plaintiff was injured by reason of cinders 
which the third parties had. about a week 
before the accident, spread iqion the road in 
order to afford a passage across it:—Held, 
that the defendants ought to have anticipated 
that some such means of passing from one 
side to the other would be adopted by the 
third parties, and were liable for negligence in 
the i*erfnrnianoe of their statutory duty to 
keep the highway in repair, but the third 
parties were liable over to the defendants. 
Holland v. Township of York. 24 Occ. N.
21*0. 7 O. L. R. 533. 3 O. W. R. 287.

Approach to Railway Crossing —
Fin a Municipal Corporation.1—By s. HL 
of the Municipal Act, R. S. < ). 181*7 c. 223, 
first introduced iu INI Hi, no liability is now
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imposed oil a municipal corporation by rcanon 

ol repelt of railway crowing* through 
there Ising too high a grade and the omission 
to fence, the obligation therefor being under k. 
I'M! of the Dominion Railway Act, 01 V. c. 
20, iiii|>uee<l on tlie railway company. Where, 
therefore, under ». IHtl, the approach to a 
railway crowing muat not be more thon one 
foot rite* or fall for every twenty feet of the 
horizontal length of aucli approach, unlew a 
good and au Scient few e ahull be made by the 
railway «-ouipauy on each aide thereof, and in 
thia case the grade line was four feet with
out any fence*, the municipal corporation waa 
held relieved from liability to a | arson who 
waa infured. Uni dm y. Totcnnhip of Yar-

•wiA tki \ ini, :» • • i it. i o.
W. It. .m7, 2 u. W. It. l»l.

Bridge tframe* of Utility — Kcgligtnct 
of Mpolity — Softer of Accident — Hc- 
quirrnu Ht* uf—M intake in Pair—Damage». \ 
—Actions for damages sustained by plaintiff, 
who was crossing a bridge in the defendant a* 
townahip during i. thunderstorm between 0 
and 10 o'cha-k at night on the titli May, 1002. 
when a redden flare of lightning < ivi^-d hie 
horse to swerve, and the horse's finit went 
into a gap in the log* of which the bridge was 
construct**!, clone to the edge of the bridge, 
and, there being no railing at the aide of the 
bridge, they all fell over into the water, 
which was within 1H inches of the bottom of 
the bridge, and the plaintiff sustained injury. 
On the 2tith May the plaintiff gave notice to 
the defendants of the accident as having 
«avurred on the 7th May, instead of on the 
0th May, describing the circumstances ami 
stating it was during a thunderstorm, and 
also that lie luid rescued his horse by the aid 
of a certain neighbour, whom in* named : — 
Haul iimi the «au iIdeal as a
matter of law and fact was the negligence of 
the defendants in not providing tlie bridge 
with a profier railing, and that the thunder 
stortn was one of those ordinary dangers 
which ought to have ls*eti thus provided 
against, and that the o dice given to the «le 
fendants was sufficient vithir. s.-s. 3 of s. OHO 
of the Municipal Act, a id the defendants were 
liable, and ' m £200) w< n not • \
«•eselve. M clone i v. To truth ip of Kgrrmool. 
23 Ocx. X. 10.1. ft O. !.. It. 713. 2 O W. It 
382.

Bridge Injury to Infant playing—Notice 
to public that bridge not safe. Farrell v. 
tlrnnd Trank H. W. Co.. 2 O. W. It. HT».

Bridge Thrcmhing Engine—Traction En 
pine. | —An i-ngim- use*l for the punsme of 
«•Iterating a thresher or grain separator, is mil 
a “ traction «-ngine " within the iimaning of 
It. K. o. 1807 «•. 242 : and a municipality is 
bound to keep its bridges in such a condition 
that they will ls»ar the weight of such an 
engine. Fattieon v. Toirnthip of Wêinflrt I.
22 Ore. X 364.

Bridge across Ditch - Defective «-ondi 
lipn— Misf«*asan«-e—Xnisance—Injury to )a*r- 
*on. Huger* v. Tatra of Tetratio. 2 O. W. It. 
700.

Cense of Injury Finding of trial Judge 
—Appeal. .1 ndcr*ou v. ('Up of Toronto. 4 
O. V. It. 4MÔ.

Condition of Sidewalk during Con
struction Work. Hrllei*le v. Tatrn of 
//eriefrary. 4 <1. W. It 271.
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Contributory Negligence Knowledge

of non-repair—Reasonable «are. (Julloicuu \ 
Town of Sarnia, 3 O. W. R. 3U1.

County Corporation Railway company 
—Relief over—Proximate cause. Sum m, ,s \ 
County of York. 2 O. W. It. 381, 1 < i. W R.

Dangerous Condition Wall and ditch 
—Injury to la-rson— Misfeasance -Want «•[ 
guard—Contributory negligence Liability „f 
municipality. Dickton v. Totcnnhip of lluhl, 
maud. 2 O. W. R. OOP.

Death Action by widow — Negligence of 
municipal corisiratioii — Dangerous condition 
of highway — l'roximate cause Contributory 
negligence — Damages. Uoyh \. City „f 
Uudph. ;j o. W. R. 322, 4 Ü. W. R. 22U.

Death Caused by - Municipal corpora 
tion—Negligence—Proximate cause - Contri
butory negligence. tJaby v. City of Toronto. 
1 O. W. It. 440, tmtl, 63ft, 711.

Defect in Roadway — Weather condi- 
tious—Kxci'nt imihl circumstances. Cochrane 
v. City of Hamilton, 3 O. W. R. 730.

Excavation -Want of guard—Construc
tion of public works -Liability of contnn-tors 
—Municipal corporation — Negligence Dan 
gérons place—Absence of warning - Vontritm 
tory n«*glig«*m,e. Yaanar v. /froten. Fin.i v. 
/froira. 3 O. W. R. II, 4 O. W. It. 41*1.

Failure of Municipality to Remove
Snow \ < gligence — Agreement trilh Street 
Railway company Breach Liability 
railway company acquired a street railway in 
1804 subject to the obligations of keeping in 
repair the streets in which the railway ran, 
as provided by s. 10 of fit) Y. c. 33 ( X.R.), 
tm<l also the obligation of removing the snow 
anil i«-e as provided by s. 10 of ftfi V. <■. 20. 
In 1800 .18 V. c. 72 was passai, s. <1 of which 
authorizcil the eoinpnny to agree with the 

si. John to pay tie citi an annual 
sum to Is* agreed u|sm as a consideration for 
taking care, etc., of the streets and tlie re
moval of the snow thereon, relieving the com
pany from all liability for the same during 
the continuance of tlie agreement. A«-ting 
under the authority of this section, the com
pany and the dtj entered ini" a tontr
which tin- city undertook to do what, by the 
section, it is authorizes! to do:—Held, in an 
action for damages for injury to the plaintiff 
«•aiis«sl by tin- defendants' negligence in ti"i 
removing the snow in a street through which 
the railway ran. that s. 0, and the agreement 
made then-under, imposes upon the «-Ity no 
g mi ter liability in n-spei-t to the «-are of the 
streets than otherwise attaches to them as a 
municipal corporation, and neghx-t to rem wi
the snow was a mere nonfeasance for which 
they were not liable at the suit of a private 
individual ; a ml a nonsuit shoulil In- «Mitered. 
MeCrra v. City of Ht. John. 3tt X. It. R«*]>s. 
144.

lee and Snow .Municipal Corporation 
dross negligent-!-. Mann v. City of St. 
Thuman. 1 O. W. B. 480.

Injury to Pedestrian—Sidewalk ■ Son- 
repair—A" eg li<ye nee- Su peni tin n—N of ice.] 
Action for «lamagi-s for injuries from a fall 
ii|s»n a sidewalk that was out of repair. The
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street in question whs somewhat frequented 
by workmen, but it whs not a very important 
street of tiracebridge, and those who fre
quented it did not consider it in a dangerous 
state ; no complaint was made at any time, 
and the break in the plank where the plaintiff 
stumbled had not existed longer than ti days. 
Tile piviutiff hud passed over the walk in the 
morning and had not ici ni the broken plank, 
which caused an angular depression of not 
more than two inches ; at this spot she fell in 
the evening. There was evidence of a weekly 
supervision of the sidewalks of the town. 
“ Taking it then," says the Chancellor, " that 
this condition of disrepair existed ti days lie- 
fore on the particular street, and was not 
actually noticed by any of the officials of the 
municipality, and that no notice or com
plaint ns to its state was lodged with them, 
can it. as a matter of law. be inferred 
that the corporation had notice of the break
age, and delayed to make repairs for an un
reasonable time? in Hire v. Town of Whitby, 
25 X. It. 101, litttl, it is laid down that where 
the:,• is no actual notice, the inferring of such 
notice .1 ii' r the lapse of ;i reasonable time, 
dating from the origin of the defect, is proper 
and iiermissible ; hut the question as to the 
length of time sufficient to raise such infer
ence depends altogether on the circumstances 
of the case and varies accordingly.” And he 
held that notice was not in this case to be 
attributed to the town corporation. McSiroy 
v. Town of Branbridgt, 25 (*. !.. T. 398, ti (). 
W. It. 75, 10 O. I,, it. 300.

Injury to Pedestrian — Negligence —■ 
Street crossing in town—Unexpected rise - 
Defeet. Dodd* v. Town of Aurora, (i O. W. 
It. 510.

Injury to Pedestrian Defect in side- 
".iIk Liability of municipality Negligence 
—Contributory negligence—Damages. McKay 
v. I iltage of Port Dorer, (i O. W. It. 87N.

Injury to Person - Portion of roadway 
«Hvupied by street railway—Liability of rail
way company — Misfeasance — Ity-law of 
unmieipalilv. I an ('leaf v. Hamilton street 
It. w. Co., 5 O. W. It. 278, «28.

Injury to Perjon Driving -Digs piled 
on highway -Notice to municipal corporation

Negligence—Contributory negligeuet*. Kelly 
v. Town*nip of Whitchurch, linker v. Town- 
*hip of Whitchurch, ti O. W. It. 830. 11 (). 
!.. It. 155.

Injury to Person Driving — Snow on 
highway—Alternative route — Contributory 
negligence—Identification of person injured 
with driver of vehicle. Wallace v. Ottawa 
and dloucentcr Itoad Vo., ti O. W. It. 1152.

Injury to Watchman - Negligent» — 
Contributory negligence — Breach of duty — 
Knowledge of non repair—Reasonably care— 
Appeal on questions of fact. Oalloway v. 
Town of Sarnia, 5 O. W. It. 458.

Knowledge of Municipal Corpora
tion — Causa iNiusans — Findings of trial 
Judge—Appeal—Excessive damages. Luton v. 
Township of Yarmouth, 1 O. W. It. 40.

Knowledge of Municipal Corpora
tion— Negligence — Damages. Metiarr v. 
Town of Prc*cott, 4 O. L. It. 280. 1 O. W. It. 
53. 430.

Liability for Death Arising from 
Defective Approach to Bridge - Sot ice
of Claim - Tunc II it hi a which to be (liven
— Form of Sot ice Siguutun by Solici
tor.J—C. attempted to cross a bridge that had 
been purchased, rebuilt, and kept in repair 
by the defendants, with a traction engine 
weighing U tons. The spans of the bridge at 
the approach broke under the weight of the 
moving engine, which fell to the ground, 
carrying with it ('.. who was killed. After 
the accident it was found that one of the 
joists had rotted nearly through. Within a 
month after the occurrence, C.'s widow ob
tained letters of administration to her hus
band's estate and served defendants with a 
notice of action under s. (5ti7 of tin* Muni
cipal Act, It. 8. M. 11*12. v. Uti: Held, fol
lowing Manley v. St. Helens. 2 11. &. N. 
840. and Lucas v. Moore. 3 A. It. <102, that 
the duty to repair cast on the city required 
the city to keep the bridge of such strength 
as would make it sa ft- for such heavy traffic 
as was known to tin- city officials to be car
ried on over it and to keep increasing that 
strength in order to make safe the increas
ingly heavy traffic from year i-> year. To 
carry out the intent of the statute, words 
must he read into the section : The words 
“ after the happening of the alleged negli
gence” should !»• construed to read “ after 
the happening of the injury or damages re
sulting from the alleged negligence." The 
notice given in this case was given within 
the time required, and was sufficient in form. 
The act does not say that the notice must 
lie signed by the claimant personally or that 
it shall lie signed at all. Signature by n 
solicitor for the claimant is quite sufficient. 
Curie v. City of Brandon. 24 Dec. N. 279.

Liability of Municipal Corporation
— Nonfeasance — Limitation of Actions. 
Minn* v. Village of Omrmee, 1 O. W. 11. 90,
302.

Liability of Municipal Corporation
Proximate Canne of Injury — Precau

tion*.\—It is not sufficient for a plaintiff, 
claiming damages from a municipal corpora
tion on account of injuries received in an ac
cident ti|H»n a road under the control of the 
corporation, to prove that the road was in a 
bad condition : he must prove that the bad 
condition of the road was the direct and im
mediate cause of the accident, and that he 
could not have avoided it by taking the pre
cautions which would be expected from a 
prudent man. BeunU-u v. Corporation of St. 
I chain Premier, I j. It. 22 S. C. 208.

Municipal Corporation - Carriageway
— Footway — Finding of fact — Interfer
ence on appeal. Belling v. City of Hamilton, 
3 <>. !.. 11. 318, 1 O. W. It. 124.

Municipal Corporation — Gas Com
patir — Belief over. Melntyn v. Town of 
Lindsay. 4 O. L. it. 448, 1 O. W. R. 402.

Municipal Corporation — Diversion of 
road Removal of Bridge — Neglect to 
warn — Contributory negligence. John- 
Mton x. Village of Point Edward. 2 O. W. 
R. «87.

Municipal Corporation — Liability for 
Death Arising from Drfretire Approach to 
Bridge — Mi*fea*anre — So tier of .4rf/on
— "Happening of the Alleged Scgligence”
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—Action by .idm<Mi«fr<ifrix — Expectation 
of Pecuniary Ken"fit j - When- a heavy trav- 
uoti engine broke through rotten limbers in 
the approach of a bridge on one of the high
way* of the defendant*, on which work had 
been done and improvement* made by them, 
and over which Bixcti engines had for two 
year* previous been accuatomed to pass, to 
the knowledge of tfo, defendant*' officials, 
and no attempt had been made to stop such 
traffic or warn those in charge of it of 
any danger, the bridge in question being one 
of the strongest across the river in many 
miles Held, that the defendants were lia
ble for damages under 3. 007 of the Munici
pal Art. K. 8. M. 1002 c. 110, but that 
they could not be held to have been guilty of 
uegligem-e amounting to misfeasance, so a* 
to make them liable iu damage* independ
ently of the statute, by reason of having 
failed to atop up a spike hole in one of the 
joists in the approach, in consequence of 
which it had rotted mon- than the others 
on account of water lodging in the hole; that 
the notice of action required by the Act need 
not be signed by the claimant personally, 
or shew that site was claiming in the capa
city of personal representative of the de
ceased ; that the words “ happening of the 
alleged negligence," in the section referred 
to, should either be construed to rend, “ hap
pening of the injury or damages resulting 
from the alleged negligence." or It should 
be held that the negligence continued to " hap
pen " up to the time that the damages result
ed from it, otherwise no notice of the action 
or claim could be given, in compliance wit it 
the statute, in any case where the negligence 
bad existed for more than a month before 
the injury resulted from it; and that the 
plaintiff could recover nothing on la-half of 
a sou of deceased, who, iu the circumstances 
and position of bis father, could have had 
no reasonable expectation of pecuniary bene
fit from the continuance of the life, nor 
on behalf of a nephew or an adopted child, 
an they do not come within the provisions 
of R. 8. M. 1002 c. 31. or any other enabling 
Act. Curie v. City of Brandon. 24 Occ. N. 
270. 15 Man. L. R. 122, 1 W. L. R. 76.

Municipal Corporation — Negligence
— Bridge — Traction Engine. Pattison v. 
Township of Wain fleet, 1 (). W. R. 407.

Municipal Corporation —- Kcgligoncc
— Condition, of Sidewalk During Construt 
tion Work — Plaintiff’s Knowledge.]—The 
defendants were taking up nit old board side 
walk and putting down a new one on out* 
of their streets, and had completed the work 
up to 1» point somewhere in front of the 
plaintiff's shop, when the men were taken 
away to perform some urgent work in an
other part of the town, and were away imrt 
of s Saturday and the whole of the following 
Mo. lay. The plaintiff, who was aware of 
what was being done and the uncompleted 
state in which the work was left, drove up 
in a cart with goods for his shop, ami in 
alighting slipped off the unfinished end of 
the sidewalk and was injured :—Held, that 
the defendants, as far as they had construct 
ed the walk, did mo in a pro|**r manner ami 
v*re complying with a statute in improving 
the condition of the street ; that they were 
not , negligent ; that the walk was hot, at 
the time the accident happened, unsafe for 
persons lawfully using it or going upon it; 
that it was not dangerous or a trap to per
sons having ordinary eyesight ; that there

was no duty on the defendants to put up bar
riers to prevent persons walking across it ; 
that, as the plaintiff knew about its con
dition, » printed notice was not required. 
that the accident was a mere ml:.advent 11 • 
ami the plaintiff could not recover Belle, 
isle v. Town of llawkcsbury, 25 Occ. \
8 O. I. R. tHM, 4 O. W. It. 271.

Municipal Corporation — Scgligeu-t
-- Injury to Traveller — Steep and Sorrow 
/food - Want of Rail-guards — Contributor1/ 
Stgligcnce — Defect in Darnes» of Dor 
Driven by Plaintiff’» Mother — Absent- o/ 
Knowledge of Plaintiff Damage». \ -Mere 
ditto, J., held that the failure of the defend 
ants to place guard-rails on the aides o*' 
a road at a place where it was narrow ■ 
from 11 to 17 feet wide—with banks sloping 
dowu on both sides, was a breach of the 
defendants' statutory duty to keep the road 
in repair, and that they were liable to the 
plaintiff on account of injuries which she 
received in an accident which would not have 
occurred had there been guard-rails at the 
place. There --as some question as to <im 
trlbutory negligence, and the learned Judg. 
In-Id that the driver of the vehicle, the plain 
tiff’s mother, was negligent, and that if sin- 
had sued sin- could not have recoven-d, but 
that the mother's negligence was not to in- 
attributed to the daughter, who was the 
guest of her mother, and Itad no knowledge 
of the facts constituting the mother's negli
gence. Plant v. Township» of Vormanby and 
IIinto, 25 <’. L. T. 31)8. ti O. W. R. 31. 10 
O. L. R. 16.

Municipal Corporation — negligent <• 
— Injury to Person — Subsidence of Itoad 
way — Indications on Surface — Foulhj 
Construction — (Jmission to Inspect ■— No
tice of Accident — R vas /noble Excuse for 
Want of.]—The question of v hat is reason 
able excuse for failure to give the notice ut 
accident required by the Municipal Act as 
a preliminary to nti action against a muni
cipal corporation for nonrepair of a high 
way, upon which there was a difference ■ : 
opinion among four of the Judges of the High 
Court, hut the remarks made by Mr. Justice 
Osier were certainly unfavourable to the 
plaintiff's excuse being regarded as reason 
aide- the plaintiff was not ini-ded by any 
one into mil giving notice, and was under no 
disability except that of ignorance (of tin 
law), which can hardly Is* invoked as excuse 
for omitting to observe the requirements of 
the Act." The ease in th<- Court of Appeal 
was decided In favour of the defendants upon 
the ground that there was no actionable negli 
geuce on their part. While the plaintiff was 
engaged in driving a watering cart along the 
street, the surface suddenly gave way, ami 
the cart falling into the hole thus cause»l. 
the plaintiff was thrown out and injured 
The break iu the street was caused by the 
falling in of a sewer pipe laid 12 feet below 
the surface. The negligence alleged was the 
disregard of alleged surface indications of 
mischief below and negligence in the original 
construction of the sewer or the absence <>' 
subsequent examination and inspection, ami 
the Court found that these allocations wei> 
negatived by the evidence, l^unbert v. Cor
porathm of Lowestoft, [1901] 1 K. B. BOO
was referred to as much in |ioint. O'Connor 
v. City of Hamilton, l’.'> c. u t. 466, 6 0. v 
R. 227. 10 O. L. R. 52».
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Municipal Corporation — Negligence

- Injury to Person — Proximate Cause — 
Obsta-le in Road — Warning — Liability. \ 
—Where a road is so roust muted or altered 
as to pneent at one part two paths, both 
of which exhibit the appearance of having 
been used by travellers, and one <>i them lead*
to a dungerotis place, it is the duty of those 
,n charge of the road to indicate in a manner 
not to be mistaken, by day or by night, that 
the unsafe path is to lie avoided, and, if it 
cannot otherwise be done, to put up such an 
obstruction as will turn the traveller from the 
wrong track. The barrier in this case was 
a mere stick of wood laid across the road. 
;'rid it was held by the Divisional Court that 
it was insufficient for the purpose, and that 
the defendants were liable for injuries to 
the plaintiff, although there was a " concur
ring cause of injury," in the horse driven 
by the plaintiff’s father becoming unmanage
able because of the unhitching of a trace, 
owing, however, to no fault or negligence 
of the driver. Thomas v. Township of 
Vert* Norwich, 25 <\ L. T. 898, «I O. W. 
B. 13, » O. L. R. OtiO.

Notice of Accident — 3 Edw. VII. c. 
18, s. 130, s.-s. 5 — Failure to give notice
- Reasonable excuse. Itiggart v. Town of 

Clinton, 3 O. W. It. 025.

Notice of Accident — Reasonable Et- 
ruse for Want of — Knowledge of Corpora
tion — Prejudice — Appeal from Ruling of 
Trial Judge.)—In an action against a muni
cipal corporation to recover damages for in
juries sustained by reason of non repair of 
a highway, the ruling of the .Fudge at the 
trial as to whether there is reasonable excuse 
for the want or ins ü iency of a "notice in 
writing of the accident and the cause there
of,” and whether the defendants have been 
prejudiced in their defence, under s. 000 of 
the Municipal Act, 8 Edw. VII. c. lit (().), 
is subject to appeal. The defendants had 
actual knowledge of the accident to the plain
tiff and its cause on the day it happened. It 
was caused by the cave-in of a well travelled 
public street in the centre of a city. The 
plaintiff's left and only remaining arm was 
broken and he sustained other injuries. He 
was in a hospital, suffering great pain, dur
ing the seven days allowed by the statute for 
giving notice, and notice was not given until 
the eleventh day after the accident :—Held. 
Meredith, J., dissenting, reversing the judg
ment of Meredith, C.J., at the trial, that 
there was reasonable excuse for the want 
of a notice in due time; and, affirming the 
judgment of Meredith. C.J., that the de
fendants had not thereby been prejudiced in 
their defence. Armstrong v. Canada Atlantic 
R. W. Co., 2 O. L. It. 211», 4 O. !.. It. 500. 
applied and followed. O'Connor v. City of 
Hamilton, 24 Off. X. 370, 8 O. !.. It. 391, 3
o. w. it. ms.

Notice to Municipal Corporation —
3 Edw. VII. eh. 18, sec. 130, eeb-aer. 5 — 
Failure to give notice — Reasonable excuse. 
Riggart v. Town of Clinton. 2 O. W. R. 1002.

Objects Placed on Highway Neglect 
of municipality to remove — !• Tightening 
horse — Liability — Character of horse — 
Contributory negligence. Hemphill v. Town
ship of Haldimand, 3 O. W. It. «05. 4 O. 
W. It. Ift'l.

Open and Unguarded Trench — In
jury to person — Nonfeasance — Statutory 
limitation of action — Time — Liability of 
municipal eoriairation. Cook v. Town of 
Col ling wood, 2 O. W. It. Otiti.

Opening in Street — Injury to Person 
— Municipal Corporation — Sonfcasanee — 
Limitation of Actions — Negligence of Li 
censée.)—Section «06 of the Municipal Act. 
it. s. i ». 1891 c. 228. which requires an action 
against a municipal corporation for neglect 
to keep the streets in repair to be brought 
within 3 mouths, applies to an action against 
a «-orporatiou for an injury occasioned by the 
failure properly to guard an opening made, 
with the corporation’s permission, in the side
walk adjoining certain premises for access to 
the cellar thereof; at all events it was never 
intended that the granting of such permission, 
authorized by s. 03!» of the Act. should ren
der the corporation liable for the acts and 
omissions of its licensee, except subject to the 
requirements of s. «06. Judgment of Boyd, 
('.. 21 Occ. X. 561, 2 U. L. It. 570, affirmed. 
Minas v. Village of Omcmec, 8 O. L. R. 608.

Person Crossing Street Railway
Track — Negligence of street railway com
pany — Excessive speed of car — Failure tu 

ive warning — Pr ox mate cause — Contri- 
utory Negligence — Evidence — Improper 

admission of — Trial without jury — No 
substantial miscarriage Damages — Re
duction. Marsh v. City of Hamilton. 3 O. 
W. R. 525.

Proximate Cause — Repair of road — 
Obstacle — Warning — Liability. Thomas 
v. Township of North Norwich, 4 O. W. R. 
517.

Proximate Cause — Snow — Township 
Corporation — Notice — Pathmaster — Stat
ute Labour.] — The plaintiff in travelling 
on a highway under the control of the dé
fendue <• rporation, with a team of horses 
and waggon, came to a place where the 
road was impayable <>n account of drifted 
snow for more Vmn half n mile. At the 
side of the road betveen the ditch and a farm 
fence was a tei.ipon.ry track made by the 
travelling pnblie which was safe while the 
frost lasted and the know was hard. Itur 
a thaw was in progress which had commenced 
three days lief ore, and when those in the wag
gon sought to use the track the horses broke 
through and the waggo i was in danger of 
being upset. The plaintiff got out and m 
assisting the horse, war injured by one of 
them :—Held, that, under the e iron instances, 
it was the duty of the defendants to hav-- 
opened up a way through the drift sufficient 
to enable vehicles such as the waggon in 
which the plaintiff was travelling to have 
passed in safety along this highway ; that 
the defendants had notice that tire highway 
was out of repair; that the non repair was the 
proximate cause of the injury ; and that the 
plaintiff was entitled to recover :—Semble, 
that it was the duty of the pathmaster to use 
statute labour to make a safe track. Judg
ment of n Divisional Court (2 O. W. R. 
13!» ) reversing judgment of Failconbridge. 
C.J. (1 O. W. It. 568), affirmed. Hogg v. 
Township of Brooks. 24 Occ. N. 171, 7 O. L. 
R. 273, 3 O. W. R. 120.

Public Highway — What Constitutes.] 
—A winter road, open to everybody, over
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wtiiv’i « great number of persons pass iiud 

bid i - imhbin* .»i»• »ui ii to indi<ale that 
it in h private road, in u public roud. and the 
corporation of tin- municipality in which it 
i> situated arc liable for injuries riiuned by 
non repair. />wvA«ii< v. Corporation of Beau- 
port, g. It. 23 S. l\ 8».

Roadway -Defect in—Findings uf Trial 
Judge. J -The plaintiff, in crossing at night 
on foot a busy street in the city, did so at 
a |»oint thirty feet distant from the crossing, 
proceeding in a diagonal direction across the 
carriage way. There was a hole or de
pression in the asphalt pavement from one 
and a half to one and seven-eighths inches 
deep at its nearest part, and the plaintiff 
sl.|»ped upon the edge and was injured. In 
an action against the city corporation for 
damages for negligence, the trial Judge touud 
that the accident was c> used by the defend
ants' negligence in allowing the pavement 
to be and remain dangerously out of repair : 
that the plaintiff was not guilty of rontri- 
butory negligence in crossing the street dia
gonally ; that the street vas not sufficiently 
out <>f repair to la* dangerous to horses of 
vehicles; and assessed damages to the plain
tiff:—lick!. Falcon bridge (\J.. dtswnting, 
Hurt tin- plaintiff. usm- ilie carriage way 
when on foot, had no right to expect a higher 
degree of repair than would render the way 
reasonably safe for vehicles ; and the Inst 
finding of the Judge put the plaintiff out of 
Court. Boss v. Litton, 5 & 1\ 407. ex
plained and distinguished. Semble. |»er 
Street. J., that the defect in question was 
not one from which a reasonable man would
have apprehended danger to any peraon either 
on foot or In a carriage, and therefore the 
con*>ration could not be guilty of negligence 
in regard to it. Belling v. City of Hamilton, 
22 Ore. X. 110, 3 O. L. R. 31 H. I O. W. 
It. 124.

Roadway — Obstruction - Injury to' 
Traveller— Contributory Negligence. | — Ac- 

lamagi -- for injuries caused through 
the alleged negligence of a municipal cor|M>ra- 
tion in iMTinittiug a mound of earth about 
eight inches in height to remain at the tilling 
over a trench dug to lay a pi|s* across a 
public street. In |Missing over the olistruc
tion during the night, the plaintiff's horse 
stumbled ami fell, throwing the plaintiff from 
the vehicle, and causing the injury complained 
of :—Held, affirming the judgment in 33 X. 
S. Reps. 201. that there had lieen no negli
gence on the part of the defendants; that 
the obstruction was not serious or unusual ; 
mid that the accident occurnil through want 
of proper care bv the plaintiff in approach
ing. in the darkness. the dangerous place 
which lie had previously seen in the same 
condition bv daylight, urssenyrr v. Toirn of 
Bridgetown, 31 H. C. R. 379.

Roadway — Obstruction — Telephone 
Bole — Xeyligrnce — Proximate Cruse — 
Third Tarty — Costs.]—A peraon driving on 
a public highway who sustains injury to 
his jieraoii and property by the carriage com
ing in contact with a telephone pole, lawfully 
placed then* cannot maintain an action for 
damages if it clearly appear* that his h >rses 
were running away, and that the..- violent, 
umontrollahle speed was the proximat. muse 
of the accident. The defendants, the city 
••orporatinii. were ordered to pay the .-ost’s 
of the telephone company, the third parties, it
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being shewn i Imi i In- company plated the po 
where it was, lawfully and by the nuthorin 
of the corporation. Decisions in IS Occ. \ 
310. 20 O. R. r.lM, 111 Occ. X. 882, 2d A. It 
•V21. reversed. Atkinson v. City of Chatham. 
21 Occ. X. VIT. ; N. V., sub. now. Bell / / 
phone Co. v. City of Chatham, 31 S. R 
«1.

Roadway — li* Major — Action 
Security for Costs— Deposit — Preliminary 
Exception.\—The failure by a plaintiff who 
is not a ratepayer to deposit $10 as security 
for costs of mi action against a munici; '< 
corporation, in accordance with art. 703, M.

must lie raisetl by preliminary exception 
mid not by plea to the merits. 2. In re
gard to the dcpoi.it required by art. 703. M. 
v« there is no distinction between actions 
for jM-nalties mid actions for damages, 3. 
A municipal corisirntion is bound to keep 
roads at all times in good order, mid can 
only Is* relieved by proving force majeure. 
Young v. Township of Statist coil, Q. R. 21 
8. C. 148.

Sidewalk Defect in—Soticc of Defect 
—Damages—Quantum.]—Where a sidewalk 
on one of the princi|uil streets of a town, on 
which there was considerable traffic, had liven 
laid down for so long a peiiod as to become 
unsound, the scantling or >tringers being so 
rotten aa to be unable n> held the nails fast 
enlng the boards placed f . m than: Held
that its condition was r.«ch ns to imitosc on 
the cor|ioration a cot; tant enre and super 
vision over it; so that when one of the 
iMiards was proved to have been missing f«. 
a week, leaving a hole some six or eight 
inches deep, into whl* n a jierson fell and 
was injured, notice to the corporation of such 
defect in the sidewalk must be assumed, and 
liability for the damage oivasioned by the 
accident ini|wised on them. The damages as
sessed at the trial, $1,000, were reduced to 
$900. the Court being of opinion that the 
latter was the more reasonable amount, hav
ing regard to the injuries sustained, a sprain
ed ankle and an affection of the sciatic nerve, 
from which recovery might In* expected at 
no distant date. McGarr v. Toirn of Pres
et, W, 22 Oee. X. 281, 4 O. !.. R. 280, 1 O. 
W. R. M. 430.

Sidewalk — Excavation — Municipal 
Corporation — das Company — Joint Lia
bility — Xegligener — Belief Over. | A 
municipal corisirntlon having placed a bar
rier round a portion of a sidewalk in course 
of repair, the plaintiff, at night, imssiiu: 
around the barrier, fell into a trench dun 
by a gas company, with consent of the cor 
I Miration, under mi agreement for indemnity 
and to properly warn and protect the publi- 
No light was put up by the coriMiratlon or 
company:—Held, that both were liable to the 
plaintiff, the corporation for non-repair and 
not warning the public, and the company 
under their special contract with the corpora 
tien imi under EL s. <>. 1867 c. ii1'.». ■ 
but that the coriMiratlon should have judg 
ment over against the company. McIntyre 
v. Town of Lindsay. 22 Ore. X. 202. 4 O. 
L. It. 448.

Sidewalk — Excavation Insufficiently 
Protected—Municipal Corporation — Negli
gence. 1—The defendant company made an 
excavation ncross a sidewalk on a public 
street, in the city of Halifax, for the pur- 
|misc of laying cables underground. The
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excavation was protected after working hours 
by u number of barrels, with planks laid 
avross the tops from one to another. Plain
tiff, while passing along the sidewalk, after 
dark, in the absence of the watchman, fell 
into a iKirtiou of the excavation, from which 
the barricade had been removed after it had 
been placed in position, and was severely in
jured. The evidence given on the trial of 
an action for negligence shewed that the bar
rier erected was of a frail and insufficient 
character, and that the place was insufficient
ly lighted, and that if it had not been for 
the want of care on the part of defendant 
in these particulars, the accident would not 
have happened Held, that plaintiff was en
titled o a verdict. Cox v. Nora Scotia 
Teleph me Co., 33 X. S. lteps. 148.

Sidewalk — Snow ami lee—Liability « / 
Municipality.]—The obligation devolving uj*- 
on a city corporation to keep the sidewalks 
of the city in a safe condition is temporal dy 
su*,., nled where the climat.c conditions—such 
as a heavy rainfall accompanied by high etn- 
oeraturc, followed ty strong wind, Huddvn 
.rost and low temperature—are such that 
the city could not. by the exercise of reason
able diligence, have remedied the condition 
of the sidewalk in question before the acci
dent happened. 2. The fact that the side
walk in question, which was in front of 
vacant lots, had not been properly attended 
to throughout the winter, doea not affect the 
decision of such case, the city not being re
sponsible for damages in consequence of negli
gence which does not apply to the particular 
circumstances when the damages were in
curred. D'Estimonvillc v. City of Montreal,
Q. K. 18 S. L\ 470.

Sidewalk — Snow and ice — Municipal 
corporation — Gross negligence. Stcrcnt 
v. City of Chatham, 1 O. W. H. 100.

Sidewalk — Snow ami fee — Municipal 
Corporations—Negligence — Maintenance of j 
StreetH — “ Gros» Negligence."] — About 
10.30 on a morning in January a man 
walking along a street crossing in .Toronto 
slipped on the ice and fell, receiving injuries 
from which lie eventually died. His widow 1 
brought an action for damages under Ixml 
('umpboU's Act, ami on the trial it was 
shewn that there had been a considerable fall 
at anon for two or three days before the 
accident, and on the day preceding there had 
been a thaw followed by a hard frost at 
night. There was evidence, also, that early 
in the morning of the day <»f the accident 
employees of the city corfHiration had scatter
ed sand on the crossing, but the high wind 
prevailing at the time had probably blown 
It away:—Held, affirming the judgment of 
the t'mirt of Appeal, 27 A. K. -lit), 20 Oee. 
X. 800, that the facts in evidence were not 
sufficient to shew that the injury to the de 
ceased was caused by " gross negligence ” of 
the corporation within the moaning of It. S.
4 ». 1807 c. 223, s. 000 (2). fan v. City of 
Toronto, 21 Ore. X. 3(13, 31 S. C. It. 323.

Sidewalk — Opening in — Injury to 
Pedestrian —Want of Guard — Municipal 
Corporation — Relief Over.]—The plaintiff, 
whose eye-sight was defective, was walking in ! 
a city street, when, stepping towards a door
way leading into a tavern, he stnblssl his toe 
against the step or door-sill, and, stumbling

back, fell into an area in the sidewalk used 
by th« tavern-keeper, by the permission of 
the municipality, for tin- purpose of putting 
beer into his cellar, and then open and being 
use'i fu|- such puriHise. A keg lmd been placed 
at each of the outside corners of the open
ing to warn passers-by:—Held, that the muni
cipality were liable for negligence in leaving 
the opening without an adequate guard; 
that contributory negligence could not be 
imputed to the plaintiff; and that the tavern- 
keeper was liable over to the defendants. 
Ho me wood v. City of Hamilton, 21 Oee. X. 
21W, 1 O. !.. It. 2«iti.

Sidewalk Opining in — Injury to 
Pedestrian Went of Guard — Municipal 
' or parution - Non-feasance - Limitation of 
[rii ns —Trap-door—Monter ami Servant,]
— Two servants of the defendant G„ 
were engage!I in their master's business in 
util aiding and storing a cask of beer in 
the cellar of his house by meaus of opening 
a trap-door in the sidewalk in front of 
the house. This was at night, and the 
trap-door being left open, and no light 
oi guard being provided, the plaintiff fell 
into the opening and was injured:—Held, 
that this negligence of the sei-tints was attri
butable to tlv master, who was liable for 
the injury. No act uf negligence was proved 
against the village corporation, nor was there 
evidence upon which notice to the corporation 
might Is- attributed; the construction of an 
opening in the sidewalk is authorized by the 
Municipal Act, s. H30, and no fault was al
leged in its const ruction or maintenance; 
till* corporation had no knowledge of the open
ing being left after dark without protection, 
and it was not shewn that they had means

! of guarding against it. Semble, that, under 
these circumstances, the corporation were not

: liable. Homewood v. City of Hamilton, 1 
O. !.. It. 2<*t>, considered. Hut, supisising 
the corporation liable, it could only be for 
nonfeasance, and not for misfeasance, and 
the action failed because not brought within 
three months after the damages had been 
sustained. Minns v. Village of Omctncc, 21 
Oee. X. .TUI, 2 O. L. H. 371).

Sidewalk - Voluntary Subscription — 
Statut.• Labour.]-—A township municipality 
was held liable in damages for an injury aris- 
ing through the non-repair of a sidewalk on 
a highway within its limits, notwithstanding 
the fai t that the sidewalk was built by volun 
tary subscription and statute labour, and 
although the municipality never assumed any 
control over it, nor was any public money 
or statute labour expended on it with the 
knowledge of the council, where the latter 
was aware of the existence of the sidewalk, 
and there had b. n opportunity and time to 
repair it. Uadill v. Township of Caledon, 
22 < b e. X. 17.". 3 O. I.. R. 00. MR, 1 O. W. 
R. 2!Wt.

Snow — Notice. Hogg y. Township of 
Brooke, 2 O. W. R. 13»

Snow and Ice — Injury to pedestrian— 
Preponderance of evidence — Condition of 
sidewalk Failure to light street of town
— Nonfeasance. Evans v. Town of Jlunts- 
title. 3 O. W. R. 108.

Snow and Ice — Gross negligence. Ma
honey v. City of Ottawa, 3 O. W. R. 608.
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Street Railways..Negligence 1

turf uvgligvii-,. Municipal corpora uou. 
A/oiaA v. City of Hamilton, 2 O. W R. 4SO.

Township Corporation Bridge—Notice 
of accideut— l>amak •<* i1 clinics \. 'Township 
o! Egrcmunt, 2 U. ». It. 382, 5 U. L. H. 
713.

1\ 0—Til i nu.\ AMD ClXMIXO.

By-law of Township Council -Con
veyance of land to private | arson—Action 
against—Inconvenience to plaintiffs—Incon
venience to public—l'art lea — Attorney-Gen
eral. Logan v. Logan, 3 O. W. It. 558.

Conviction Old Trail — Hudson's Hag 
t onpany—Transfer to Tcrritoriei—( roten— 
l.rpmp nation — Compensation Petition of 
/fight.] When .» statute authorises tin ex 
propriation of private land, the owner is not 
entitled to cuinpensutiuu, un leas the statute 
so provides. Even where coniiiensation in 
payable by the statute, the party expropriat
ing *uay (unless the statute otherwise pro
vides) enter ujHin the laud for the purposes 
expressed by the statute, without being li
able to an action for damages; the owner 
must take such pnx-ceding» ns mny exist for 
obtaining compensation—-in the case of ex 
propriation by the Grown bv petition of right 
in the Exchequer Court. Where laud, which 
was part of the lands re*orvo«: to the Hud 

! lay « on p mj. » as sold in state of 
nature to a purchaser, who obtuim-d a eem- 
tic-ate of own rship therefor under the Ter
ritories Ren 1 '’roperty Act and cultivated and 
enclosed it, thus preventing the use of an 
old trail, which, subsequently, was surveyed 
aud transferred to the Lieutenant-Governor 
for the use of the Territories : —Held, that the 
purchaser was rightly convicted of obstruct
ing a public highway. Repina V. A'tmmon*.
1 Terr. L, R. 415.

Dwelling House — Survey •— Lowering 
tirade — Compensation.]—A surve> of the 
town of tjornwell was confirmed by 47 V. 
v. 50 (O.). This Act declared the survey to 
lay down correctly the lines of the street as 
originally laid out, and provided that :— | 
" Where any dwelling house or shop 
had been before the 1st January, 1888. partly 
built upon any street as ascertained by said 
survey, it shall no* be incumbent upon the 
owner or occupant of such dwelling house, 
shop, or building to remove the same off such 
street until the rebuilding of such dwelling 
house, shop or building, or the repairing ! 
thereof to the extent of 50 per cent, of the 
then rash value thereof ; but this proviso 
shall not apply to any fence, steps, platform, 
sign, porch, or project ion attached to any such 
dwelling house or shop.” The survey shewed 
.hat a certain dwelling encroached four feet 
upon the at reel, and that the verandah at
tached to it encroached three feet six inches 
urther on the street. This verandah was 

made of wood, rested on atone pillars, had its 
own roof, und was firmly attached to the 
house :— Held, that the verandah was an 
integral part of tile dwelling house and not a 
l*orch or project Ion attached to it, and was 
not to lie considered an obstruction on the 
street which should is- removed, within the 
alwve proviso: Held, therefore, that the posi
tion of the dwelling house and verandah did 
not bar the owner from applying for compen 
sat Ion under the Municipal Act for damages

169«

lowered the grade of the street in front i,. 
an extent interfering with his access. Wit 
lutins \. To ten of Cornwall, 20 Occ. N. 457 
33 O. R. 457.

Municipal Corporation - By law
Bower to Close Road*.]—The roads men 
tioued in s.-s. 127 of s. 50 of the Municipal 
Clauses Act, which may be closed by by-law 
are not ouly such roads as are wholly situai 
within the limits of the municipality, hut in
clude also highways or trunk roads leading 
into the districts beyond the boundari.-v 
Styles V. l ily of Victoria, 8 B. C. R. 4«HI

Nonfeasance -Municipal Corporation 
Knowledge Pleading.]—The declaration al 
leged that the defendants wrongfully and 
negligently allowed a sidewalk in one of tin 
streets to be obstructed by a pile of lumber, 
and wrongfull- and negligently allowed it t-. 
remain there tor an unreasonable time, with 
out lights or other signals thereon, whereby 
the plaintiff was thrown down and sustained 
the injury complained of;—Held, that, as tin 
declaration did not allege that the défendants 
bail knowledge of the obstruction, it disclosed 
a mere nonfeasance, and was bad on demurrer. 
Ifolstcn V. City of Ht. John, 3U N. B. Reps 
574.

Proof of Abandonment —Obstruction 
Action to Compel Removal Owner of Abut 
inn, Lgm4.) The appellant removed a fenn 
and took jiossession of a strip of laud which 
originally had been detached from his prop 
erty, but which for many years had formed 
part of a public highway, and laid served t<> 
give the rest mdeut acci-ss to his property. 
The respondent brought suit asking that thi 
appellant be ordered to cease his disturbanv. 
and replace the fence as it was:—Held 
(affirming the judgment in (J. It. 20 8. C. 28, 
but omitting one considérant), that it was 
incumbent on the appellant, in order to make 
good his pretension that the strip in question 
had osassd to be a public road, to prove the
by some act of duly constituted and com 
pcteiit authority qualified to act on behalf of 
the public, the road had been closed or abol
ished ayd the rights of the public thereto 
renounced, or, at least, such a total cessation 
of use bj the public of the road as a publii 
road, and such a conversion thereof to other 
uses, acquiesced in by competent authority, 
as would constitute u total abandonment b> 
the public and such competent authority, of 
all rights thereto as a public road. 2. A 
person owning land abutting on such road, 
end who is deprived of the direct noewes which 
he previously had thereto, suffers special dam
age by the closing and obstruction of tin- 
road, and has in consequence a right of action 
in his own name to compel the removal of 
the obstruction. Ifelocht v. Do video#, Q. U 
11 K. B. 302.

Railways—Fences— Municipal Corpora
tion-—By-law—Railway Act of Canada- /fail 
way Committee of Privy Council Injunction 
—Removal of Obstruction — Jurisdiction.} 
The allowance for a road made by a Crown 
surveyor, is a highway, within the meaning 
of s. 508 of the Municipal Act, and, although 
not an open public road, used and travelled 
ii|>on by the public, it is a highway within 
the n caning of the Railway Act of t’anadu. 
51 V. c. 20. 2. Although the road allownnve 
had not Ix-eii cleared and opened up for pul» 
He travel and had not been used as a public

WAY.
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road, it is not necessary for the municipality 
to puss a by-law opening i‘ before exercising 
ju-isdlction over it ; the council may direct 
i heir officers to open the road, and such direc
tion will be sufficient. 3. The right of a rail
way company under s. 90 (g) of the Railway 
Act to construct their tracks and build their 
fences acros the highway is subject to s. 183, 
which prov les against any obstruction to the 
highway, aud s. 194, which provides for fences 
and cattle-guards being erected and main
tained; and, therefore, the defendants had no 
l ight to maintain fences which obstructed the 
highway or interfered with the public user oT 
with the control over it claimed by the muni
cipality. 4. That the Railway Committee of 
the Privy Council had no jurisdiction to deter
mine the questions in dispute; s. It (h) and 
(g) of the Railway Act not applying. 5. That 
the Court had jurisdiction to grant the relief 
sought. Fenelon Falls v. Victoria R. W. Co., 
29 Cr. 4, and City of Toronto v. ixtrsch, 34 
< i. R. 237. followed. It. That the highway, 
lieiug vested in the township corporation, who 
desired to open and make it tit for public 
travel, the plaintiffs were entitled to have 
the defendants eujoined from obstructing it 
and orderei to remove the fences. 'Township 
of Ulouvcitcr v. Canada Atlantic' R. W. Co., 
22 Occ. N. 03. 384, 3 O. I,. R. to, 4 O. 1.. 
R. 202 1 O. W. R. 18, 03, 485.

Right of Municipality— /feeforatioM of 
l.and and Fence».J—The right of property of 
a municipal corporation in a public road is 
a conditional right, which exists only so long 
as the road is used us such ; after the closing 
of the road, the laud comprised in it is re
stored to the property from which it was de- 
iached, and the fences to those who made 
them. Corporation of Belwil v. Patenaude. 
Q. R. 2.r> S. C. 320.

V. Private Way.

Agreement — Specific performance—In
junction— Obstruction — Easemeut—Tenant 
for life - Vncertainty - Acquiescence — Part 
performance- -Costs. Farnham v. Bradshaw. 
3 0. W. It. 77.

Building -Mandatory injunction. Scott 
v. Barron, 1 O. W. R. 358.

Claim to Right of Way -Evidence-
Dedication — Prescription — Trespass in
junction— Damages — Grant — “ Assignee.*' 
Doran v. McLean, 3 O. W. It. 062.

Conveyance of Right of Way -Fox
M§lion—Right uf Cultivation—Deed—Rectifi
cation.]—A conveyance of a right of way to 
a power and light company for a pole line 
and any other purpose which it may use it 
for, ami the sole and absolute possession **f 
the right of way. does not. divest the grantor 
of his right to cultivate the right of way in 
such a manner as will not interfere with the 
company's poles or pole line. A claim for 
rectification of the conveyance was dismissed. 
Tarry v. Went Kootenay Power and Light 
Co.. 11 It. <\ R. 2211, 1 W. !.. R. 1811.

Easement — Implied grant — Intention. 
Style* \. Tote era, 1 O. W. It. 523.

Easement -Prescription — Railway—Sta
tion (Irounds — Implied tirant — Powers of

Compuny — Benefit — Superfiuoug Lards — 
Necessity.]—The defendant claimed a right of 
way through the plaintiffs’ station grounds 
at M. by virtue of open, continuous, and un
interrupted user for more than 30 years:— 
Held, that the right must rest upon the pre
sumption of a grant, and if »n actual grant 
would have been illegal and void, a grant im
plied fronj 20 years' user could not be valid. 
The user on which the defendant relied began 
in 1872. At that time the Northern Railway 
Company of Canada, through whom the plain
tiffs derived title, hail no power to make a 
sale or grunt of any of I heir property other
wise than for the benefit and account of the 
railway. 12 V. c. 196 (C.) In 18(18 the 
Northern Railway was declared io be a work 
for the general advantage of Canada, but 
none of the geneiul Railway Acts passed by 
the Dominion Parliament was made applic
able to it until the passing of the Railway 
Act, 1888, as. 3 aud 5; and by s. 90 (d) the 
power of a railway company to sell and dis
pose of lands and other property was limited 
to so much thereof as was not necessary for 
the purposes of the railway. The laud in 
question was acquired for use by the company 
as a railway station, and the area was with
in the quantity which they were authorized 
to acquire for the purpose:—Held, that 
neither at the time when the user on which 
the defendant relied began, nor since, was 
there iniwer in the railway company to make 
a grant of such a right; it was not for the 
benefit of the railway : neither was it of lands 
not required for its purposes; and the de
fendant had. therefore, failed to establish his 
right. Between the lot owned by tin? defen
dant and the slut ion grounds there was a 
strip of laud laid out as a street which he 
was occupying as part of his premises :—Held, 
that, even assuming that lie had acquired title 
to the strip by possession, that did not carry 
with it any right to n way. of necessity or 
otherwise, over the plaintiffs1 lands in order 
to give him an outlet. Judgment of Hoyd, C.,
1 I). W. R. 695, reversed: Osler, J.A.. dis
senting. tlrand Trunk R. IV. Co. v. Yallicar. 
24 Occ. X. 2(17. 7 O. L. It 394. 3 <4. W. It. 
98.

Easement — Way of Necessity — Parol 
tirant —Prescription—Constructive Notice.]— 
The defendant asserted a right to cross the 
plaintiff's laud in going from his farm to the 
travelled road. The plnintiVs predecessor in 
title, as part of an agreement for an exchange 
of lands with the defendant, had promised 
verbally to allow the latter to cross the parcel 
in question, and the defendant had exercised 
the right for four or five years. After that, 
the user ceased for six or seven years and 
until about 188(1. when the defendant begun 
to use the trail for heavy loads, but in 1892 
the defendant himself built a fence, without 
any gate, across the trail. There was no 
evidence to shew that the plaintiff had any 
notice of the verbal agreement when In- 
bought :- -Held, that the intermittent use of a 
convenient old trail was not sufficient to 
affect the plaintiff with constructive notice of 
the alleged agreement. 2. That the defendant 
was not entitled to use the trail as a way of 
necessity, although there were natural 
obstacles to his reaching the highway by any 
other road. 3. That there was no such con
tinuous enjoyment of the way as is necessary 
to establish an easement by prescription under
2 & 3 Wm. IV. e. 71. s. 2. Carr v. Foster, 3 
<J. It. 581. and Hollins v. Verney, 13 Q. Ft.
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U. .'tus, followed. 4. That the evidence was 
uot sufficient to establish a definite agreement 
for a perpetual right of way or to warrant 
the interference of a Court of equity oy way 
of specific performance, as the agreemeni was 
made when the country was sparsely settled 
and the road allowance* were uot expected to 
he speedily made passable, and the .laissage 
across the intervening land uot owned by 
either party might have been shut off at any 
time. //uddlt atom v. Low, 21 the. X. -4-47, 
l.$ Mau. L. It. 432.

Grant of Ri«ht Exception Réserva 
lion - Evidence — Unus - Prescription, lf> id 
v. •.nndtcin, ti 0. W. It. 1444.

Passage-way between Houses I ai se
men t — Prescription—I «cave and license — 
Fences P.Mundary Injunction Costs. 
Steirart v. Huger», U O. W. It. 105.

Right of Way -Evidence—Dedication— 
Way of ntK-esaity—Trespass—injunction — 
Damages. Doran v. .V<-/vceti, Li O. W. It.

Right of Way — Easement—I'ser—Sta
tute of Limitations—Declaratory judgment- 
injunction. Hurtle v. /'com 1 <4. \V. It.
444.

Right of Way Severed Form—-l tor 
Right to Flare (iate» at Termini—Deed.]— 
The plaintiff, being the owner of a part of a 
farm which was subject to a right of way 
connecting two other portions of the farm, 
reserved by a former owner of the whole 
farm, for the une and benefit of himself, his 
heirs mid assigns, as a Jane or roadway 55 
feet wide across so long as needed or required 
in passing to and from the other lands now- 
owned by (the grantort. brought his action 
for a declaration of his right to place gates 
at the t-rmini of the right of way : — Held, 
that lie was so entitled : Osier and Maclennan, 
.1.1.A.. dissenting. Judgment of Fnlconbridge. 
< ".J.. 2 O. W. E. 258, reversed. Sipli \. 
Blow. 24 Ore. x. .tfrj, s o. L. ll. 547. :i 0.
O. W. R. 855.

Right of Way Appurtenant to Land
— Fremription — Enjoyment /or 40 Year* 
Interruption»- Life, bint oh Fleading.] - In 
an action by the plaintiff for trespass to la ml. 
oi which the plaintiff was the admitted owner, 
the defendant justified under un alleged right 
of way appurtenant to land owned by his 
father. .1. \V„ which .1. W. and the defendant 
were farming jointly at the time the alleged 
trespasses were committed. The evidence 
shewed that J. W. became the owner of and 
went into possession of his land in 1855. m 
which time A., the plaintiff"s predecessor in 
title, was owner of and in poaseeaion of the 
aervient tenement. That in April. 185H, .1. 
W., with ile- knowledge and asaent --Ï A 
made use of the way claimed, being informed 
by A. that lie had the right to do so. and that 
the way had been given by the previous owner.
P. A., for the benefit of thq lots owned by •!. 
W. That there hail been a user, at various 
times in each year, as required, from lM5tl 
down to 181414, the time of action brought, 
without any interference by plaintiff or 
others, until 181m;, when, and in 18!»7, 1808. 
und IS!40, the plaintiff obstructed the way, 
and sought to prevent the defendant from 
using it. That the obstructions placed by the 
plaintiff were, in each instance, removed, or

protested against, by the defendant. Eviden-. 
was given on the part of the plaintiff to shew 
that a gate had been maintained across th- 
way, and that the user was permissive, hut 
the trial Judge found that the gate was main 
tallied with the defendant's permission, and 
that its purpose was to avoid the expense ..i 
fencing, and to prevent cattle straying at 
certain seasons of the year. As to the char 
ucter of the way the evidence shewed that 
it was a well defined road, with deep wheel 
tracks over it* entire length, except for a few 
feet close to the gate, where the ground wa
lnut! and atony. Also, that the road had 
been in the same condition throughout tin- 
whole period during which it had been used

Held, that the defendant was entitled li
the way claimed: Held, also, (following
Symons v. linker, 15 </. It. D. 020), that tie- 
period from 1871 to 18145, during which a 
life estate was outstanding in the plaintiff's 
mother, was not to be excluded in computing 
the period of forty years referred to in II. 
S. N. S. 1 ! N H 4 v. 1417, s. .'Hi, although it should 
be excluded in computing the shorter period 
of twenty years. Semble, that the tenancy 
for life, being a matter in respect to which the 
defendant would not ordinarily have know 
ledge, and the plait tiff would, should ha\ ■ 
las'ii replied by the latter. Held, also, that 
the occasional attempts at interruption b\ 
the plaintiff in 18147. i8!)8, and 18914, not n< 
quiesced in by the defendant, were not suffi 
lient to defeat the o|feratlon of the statute. 
Him ithaner v. Whynacht, ."$5 N. S. Reps. 
2145.

Sufferance -Floatable Itiver — l m prom 
un ni» —- Riparian Froprietorn Damage»
Malin Threat.]—A way of sufferance is not 
a public road, and the owner may forbid tie- 
use of It to any one he pleases. 2. A floatabli
river i- part of the public domain, and th« 
riparian proprietors cannot hinder the doing 
of work thereon for the purpose of facilitating 
the floating of logs. .'{. The exercise of a 
right within permitted limits cannot serve a* 
a basis of nil action for damages ; and the 
forbidding of a certain thing, accompanied by 
a threat of instituting proceedings, in case it 
is done, in order to cause one's right to b< 
recognized, impli- s no malice which can afford 
ground for an action for damages. Fierce \.
Uci'on villi. </. R. 12 K. B. M3.

VI. Other ('aheh.

Accumulation of Ice — Negligence - 
owner of building—Climatic changes Injun 
to pedestrian Liability. Malnolin v. liront 
lord Stm t If. IV. I'n, » O. W. R. 240.

Ornamental Trees Destruction of, by 
Stmt Railirag Company under Statute 
ifii ht - of (hi in in Injunction—Vonatrurtim 
of Statute».]- The plaintiffs were owners <"r 
land, and as such claimed ownership by virtue 
of s. iixs of the Municipal Act. Manitoba, ol 
all shade tri*es, shrubs, and saplings growing 
on the road opposite to their lands ; the de
fendants cut down and destroyed a number 
of tlie trees, and, as the plaintiffs asserted 
intended to cut down the remainder. The 
plaintiffs claimed an injunction and damages 
The defendants were incorporated by an Act 
of the Manitoba legislature. 1 & 2 Edw. VII 
e. 71. and authorized to construct an electric 
railway along such parts of the highways in
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the municipality uf Assiniboia ns might be 
required, provided the permission of the muni
cipality was lirst obtained. An agreement 
was entered into between the company and 
the municipality authorizing the company to 
proceed with the construction. A plan of the 
roadbed, including the portion opposite the 
plaintiffs' land, was approved by the council : 
—Held, that the plaintiffs had such an in
terest in the trees luestion and in the eight 
feet of the highway adjoining their land, as 
would entitle them to maintain an action to 
prevent destruction of the trees and encroach
ment upon the eight-foot strip by an un
authorized person. Where a statutory right 
has been conferred} the legislature will not be 
deemed to have taken away that right by a 
later statute, unless fhe plain language ot 
the statute shews the intention so to do. It 
did not appear that the intention of the legis
lature in the present case was to put an end 
to tli" plaintiff’s rights summarily, but rather 
to give to the railway company the right of 
way and power to construct ; the disposal of 
the plaintiffs' rights forming the subject of 
another consideration and of other provisions 
contained in the Acta embodied in and form
ing part of the special Act. The plaintiff's’ 
rights formed a subject of compensation which 
might be dealt with in the manner provided 
by the Manitoba Railway Act and the Mani
toba Expropriation Act embodied in the Rail
way Act. Hd n >i at y n< v. Suburban It up id 
Tran tit Co., 24 Dec. N. 381), 15 Man. L. 
R. 7.

Removal of Sand from Street Laid
Out on Plans -No dedication or acceptance 
as highways—Mortgage—Foreclosure—Extin
guishment of mortgagors' rights—Resolution 
of council—By-law. Itimey v. Scarlett, 3 O. 
W. R. 13(1.

Removal of Sand from Streets —Plans 
—Dedication—Mortgage—Foreclosure. Birney 
v. Scarlett, 2 O. W. R. 3UU.

Toll Road Avoiding by Private Way — 
Da niaym. ]—A person whose land abuts upon 
a toll road upon one side, and upon the other 
side upon a public road upon which no right 
of toll exists, may open upon his land a road 
communicating with the latter road, and thus 
avoid passing over the toll road and paying 
toll, and the commissioners of the road cannot 
claim from him, as damages, the tolls which 
he would have had to pay if his vehicles has 
passed over the toll road. Commissionert of 
Hoads at the Barriers of Montreal v. Pcnnis- 
ton, y. R. 23 8. C. 40.

WEIGHTS AND MEASURES ACT.
Bee Contract—Lien.

WIDOW.
Sec Dower--Succession.

WIDOW’S BENEFIT.
see Devolution or Estates Act.

WILFUL DESTRUCTION OF FENCE.
See Criminal Taw.
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1. Administration and Distribution of 
Estates, 1698.

II. Construction, 1704.
III. Execution, 1742.
IV. Legacies and Devises, 1745.

V. Testamentary Capacity and Undue 
Influence, 1740.

VI. Widow's Election, 1751.
VII. Validity of Conditions, 1752.

VIII. Other Cases, 1753.

1. Administration and Distribution of 
Estates.

Accumulation of Revenues. | — Where 
the trustees under a will, to whom the entire 
estate is bequeathed in trust, are directed by 
the testator to apply certain amounts for 
specified purposes until a division of the estate 
shall be made at a time prescribed by the will, 
it is their right and duty to retain and 
accumulate the surplus revenues of the estate 
although not specially instructed by the testa
tor to do so. 2. The fact that the estate is 
much larger at tie- date "t fii" tvstnior's death 
ihim U was when ill" will was made, is aa 
extraneous circumstance which cannot he 
taken into account by the Court in the inter
pretation of a will, so as to change its meaning 
from that fairly deducible from the contents 
of the entire instrument itself. Ogilvie v. 
Ogilvie, y. R. 21 8. C. 13U.

Annuity - Ademption — Evidence.] — A 
testator gave by his will to each of two 
daughters au annuity for life of $6,000. After 
making the will he gave to one daughter abso
lutely bonds sufficient to produce an income 
of a little more than $1,200 a year, and by a 
codicil reduced her annuity by that amount, 
lie subsequently also gave to the other daugh
ter absolutely bonds sufficient to produce an 
income of a little more than $1,200 a year, 
and instructed his solicitor to alter his will 
so ns t<> reduce her annuity by that amount. 
He died suddenly, and the will was not 
altered:—Held, that the doctrine of ademp
tion applied, and that, notwithstanding the 
different natures of the two gifts, and even 
without the evidence of intention, the second 
daughter's annuity must lie treated ns reduced 
pro tanto. Held, also, however, that the evi
dence of intention was admissible and was 
conclusive. Judgment of Ferguson, J., 1 O. 
L. R. 364. 21 Occ. N. 187. affirmed. Tnekett- 
Laxcry v. Lu mourra us, 22 Occ. N. 174, 3 O. 
L. It. 577, 1 O. W. R. 296.

Annuity -Change on land — Life tenant 
and remaindermen—Apportionment—Division 
of money in Court—Account—Sums charged 
against life tenant. Reece v. Whitesell, 6 O. 
W. It. 566.

Annuities — Purchase of — Assets of 
Estate.]—Motion under Rule 938 for direc
tions to executors of a. will ns to the distri
bution of the estate among the residuary 
legatees and ns to providing for the payment 
of annuities bequeathed by the will: — Held,
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tbm the partie* interested in the residue were 
entitled to bave sums set apart to answer the 
annuities from time to lime, us sufficient 
assets should be in the hands of the executors, 
or to have sums applied in the purchase of 
Uovernm-tit annuities in the same way from 
time to lime, as should seem most expedient 
to the Master if the parties (including the 
annuitants) differed. /« re McIntyre, 21 
Occ. N. 38U.

Bequest to Charity -Misnomer—C’y Prés 
doctrine — Division among charities. He 
Uraham. 4 O. W. H. 90.

Bequest to Charity—Object “ Diocesan 
institution"—Local or parochial institutions. 
Hr Gilmour, 3 O. W. H. 541.

Bequest to Charity Heligioua Order— 
Refusal of Bcclssiaatiool Authority — Discré
tion of Exccutora — C'y Erie Application - - 
Attorney-General — Costs.] — Judgment in 
Attorney-General v. Dov er, 33 N. 8. Heps. 
5215. varied by declaring the direction in the 
will at present impracticable, and adjudging 
that the unapplied income of the residue 
should, from a date named, la* applied semi
annually by the defendants to the promotion 
■nd support, in the city of Halifax or its 
vicinity, of such charitable Institutions and 
religious orders in connection with the Roman 
Catholic Church, and in such manner and in 
such proportions as the executors, in their 
discretion, might think proper, in- accordance 
with the terms of the will and the powers 
thereby conferred upon them ; reserving fur
ther directions, with leave to apply to the 
Court below, costs of all parties out of the 
estate. Power v. Attorney-General for Xovo 
Scotia, 33 N. 8. Heps. 182.

Blanks in Will—Charitable Gift—Trust 
for Benevolent Purposes — Uncertainty -- 
Failure, of I mat.]—A testator by will pro
vided for • hequ'-jt of money to the defen
dants. to be paid yearly or at such times as 
bis executor should think advisable, but 
omitted to fill in the amount. In the same para
graph of tbe will it was then declared that, 
when “ Home Missions" were considered more 
needy, an amount might be given to them, or 
to any such good and benevolent Christian 
objects as the executor should consider most 
deserving. The will then directed the executor 
to sell a |*rt of the testator’s real and per- 
eonal estate, Mand the proceeds to be placed, 
so as to be conveniently drawn to assist in 
aiding good and worthy objects :"—Held, that 
the gift of au unnann-d amount of money to 
the defendants was void, and that the gift In 
the real of the will was not a gift to charit
able, but to benevolent, uses, ami failed for 
uncertainty. Rrewater v. Foreign Mission 
Board of Haptiat Convention of Maritime 
Province a, 21 Occ. N. 131. 2 N. It. Kq. Reps. 
172.

Charitable Bequest Religious Order— 
Refusal of Ecclesiastical tutkority ippMca 
tion of Bequest Cy pres—Attorney-Oeneral.] 
—A will contained a direction that tbe execu
tors should apply a portion of the Income “ in 
the introduction and support of the Jesuit 
Fathers" in the city of II. The same clause 
of the will gave the executors a discretion.
" notwithstanding anything In this danse 
hereinbefore expressed." to apply the income 
in the promotion and support in the city of 
H. "of such charitable institutions and reli
gious orders in connection with the Roman

(.’atholic church as my said executors shall 
think proper." The testator died in 1881. 
The Archbishop of H. made unsuccessful 
efforts from 1883 to 18811 to induce the Jesuits 
to establish a college in H. A few years later 
another religious order was introduced. In 
1807 the Jesuits were willing to come to II . 
but the Archbishop refused his assent. This 
action was brought by the Attorney-General, 
on the relation of the Archbishop, against tie 
executors, for a declaration and directions:— 
Held, that the refusal of the Archbishop to 
ive his assent to the introduction of the 
esuits rendered that mode of applying the 

residue impossible. As to matters within his 
ecclesiastical jurisdiction, he was the sole 
judge. He was uot precluded from taking 
these proceedings as relator. The executors 
were ordered to formulate at once a scheme 
for the application of the income for the 
benefit of some charitable or religious order. 
In default of their doing so. the Court would 
take upon itself to formulate such a scheme 
as would best agree with the testator’s wishes 
as expressed in the will. Attorney-General 
v. Power, 22 Occ. N. 3117. Affirmed on appeal 
by the Supreme Court of Nova Scotia. 
Attorney-Oeneral v. Power, 35 N. 8. Reps. 
5211.

Devise—Minority of Devisee—Application 
of Renta — Accumulation — Allowance for 
Maintenance.| — By his will testator be
queathed to his grandson D. his farm, imple
ments. etc., hut by a codicil provided that, 
until D. attained the age of 21 years, the 
executors should keep, control, and manage 
the farm, and expend the net revenue arising 
therefrom in the improvement and cultivation 
of the land, without accounting to D. or any
one else for such revenue. D. applied, 
through his next friend, to have an annual 
allowance made to him for his support and 
education: Held, that, the testator bavin 
directed the surplus revenue to be used in the 
improvement of the farm, that disposition 
could not be legally interfered with and the 
money diverted to another purpose. He Wad
dell, Lynch v. Waddell, 35 N. 8. Roj*. 485.

Direction to Set Snm Apart and Pay 
Income to Life Tenant. | — A testator 
directed his executors to set apart and invest 
$50,000 out of his estate and pay the income 
semi-annually to his wife during her lifetime, 
with power to appoint, and in default of ap
pointment, over. He then gave the residue 
equally amongst his children. The estate con
sisted of income producing securities to the 
value of $30,000, and a large amount of un
productive land: — Held, that the executors 
were bound to reserve sufficient productive 
assets for the preservation of the lands and 
payment of necessary ex i a* n ses ; and that tin- 
widow was entitled to the income of the 
balance from the expiration of a year from 
the testator's death, and to have such balance 
set apart towards the fund of $5u,(MM>, ulti
mately to be made up to that sum ns the 
lands were sold acoordlng t<> the following 
rule:—As lands or other assets were sold the 
proceeds should be apportioned between 
capital and income by ascertaining the sum 
which, put out at interest at the date of the 
expiration of one year from the testator's 
dentil, and accumulated at compound interest 
with half-yearly rests, would, with tin 
accumulations of interest, have produced, at 
the day of receipt, the amount actually re
ceived free the nue of the lande or ether
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asset8 ; the sum so ascertained to be treated 
as invitai and added to the sum theretofore 
set apart towards the $50,000. and the residue 
to be treated as income and paid over to the 
widow. In re Chesterfield's Trusts, 24 Ch. D. 
G43. and In re Morlvy, (1895J 2 Cli. 738. 
applied. In rc Cameron. 21 Occ. N. 593. 2 
O. L. U. 75G.

Executors—Power to carry on business of 
testator—Sale of business—Lease of premises. 
IIi Brain, 4 O. W. It. 2G3.

Gift of Income — Insufficiency—Sale or 
Mortgage of Land.]-—A testator by his will 
gave to his wife the income derivable from his 
real and personal estate, and directed that, if 
this was not sufficient to supply her wants, 
the executors might for snub purpose draw 
upon any of his property :—Held, that to 
supply such wants the executors were cm- 
uowered to sell or mortgage the real estate. 
lie Crate ford, 1 O. L. It. 313, 1 O. W. 11. 
470.

Gifts to Issue—Lapse—Gifts to a (.'lass 
—Executors—Shares in Company—Purchase 
by Executor.]—Section 3G of the Wills Act, 
It. S. O. c. 128. which provides that gifts to 
issue who leave issue on the testator's death, 
shall not lapse, applies only to cases of 
strict lapse, and not to the case of a gift 
to a class, such us a residuary bequest 
'* equally among my children share and share 
alike." A testator died possessed of shares 
in a company. Afterwards, upon a fresh allot- ! 
meut of stock being made, his executrix took 
up the additional shares, paying the premium 
out of her own money as to some of the 
shares, and selling her right to others:—Held, 
that she was entitled as against the estate to 
auch new shares, but only to a lieu thereou 
for the amount advanced by her to take them 
up. In rc Sinclair—Clark■ v. Sinclair, 21 
Occ. N. 601, 2 O. L. R. 349.

Legacy —Acceptance—Legatee-executor.] — 
'i'll.- fid that n universal legatee baa claimed 
from an insurance company moneys due by 
the company to the heirs of the testator, does 
not irajiort acceptance of his legacy, if the 
legatee is also executor. Renouf v. Turner, 
O. R. 24 S. ('. 194. See also Turner V. 
Renouf, G y. p. R. 175.

Legacy — Ademption — Evidence. | — A 
testator bequeathed annuities of $G.imhi each 
to his two daughters. Subsequently having 
transie» red to one of the daughters securities 
producing $1.200 a year, hi-, by codicil, re
duced. for that expressed reason, her annuity j 
to $4.NOO. A few months later lie assigned I 
securities of similar value to the plaintiff, the 
other daughter, and by private memorandum 
intimated that there was to be a correspond- ; 
ing deduction from her share of his estate. 
Evidence was adduced of his having instructed 
his solicitor to alter the will accordingly, but 
that he died almost immediately after so 
doing, before any alteration was made: — 
Held that the evidence was admissible to shew ; 
and did shew that the assignment of the 
securities to the plaintiff was intended to 
operate as an ademption pro tanto of the | 
legacy to her, ns had been provided in regard ! 
to her sister. Tuckett-Lairry v. Lamourcaux, ; 
21 Occ. N. 187, 1 O. L. R. 3G4.

Legacy — Charge on Land—Interest — 
Statute of Limitations — Legatee also Ad- i 
ministrator trith Will .4»tir«rf</.]—A legatee

"f money charged on land, whose legacy was 
to In- paid six mouths after the death of the 
testator, was appointed administrator with 
the will annexed, but did not sell the laud 
to pay herself the legacy, and held it till ft 
could be sold advantageously at a greatly 
advanced price, to the benetit of all parties, 
some eight years after the death of the testa
tor:—Held, that the hand to pay nud the 

! hand to receive being one and the same, the 
Statute of Limitations lmd no application, 
and the claim for the legacy was still a sub
sisting claim with interest" us accessory for 
the period till the fund was in hand for 
payment. In re Yates, 22 Occ. N. 413, 4 
U. L. R. 580, 1 O. W. R. G30.

Legacies — Overpayment of Legatees 
under .ludy ment — Mistake — Repo y ment 
— Interest.]—A testator by his will gave 
to two trustees his estate, real aud personal, 
and directed the trustees to pay: (1) to a 
sister a legacy of $500, and in case of lier 
death to her daughter, and in case of the 
death of the daughter to the daughter’s chil
dren jn equal shares; 12) to a niece a legacy 
of $5t*0; (3) to the children of another 
niece a legacy of $500; nud (4) to a chari
table institution u legacy of $500; with a 
direction that, should there not be sufficient 
to pay all the legacies, there should be a pro
portionate abatement : and then directed that 
should there lie any residue after payment of 
the legacies it should be divided and paid “ to 
and among my legatees hereinbefore named 
and referred to and my said trustees or the 
survivor of them in even aud equal shares 
and proportions -Held, that the children 
of tlie niece, who were five in number, were 

i entitled between them to one-fifth of the 
' residue aud not to one-ninth each. Proceed- 
j ings were taken in the year 1882 for the ad

ministration of the estate, and, without, ns 
was held in the previous judgment of this 
Court, 27 A. It. 242, proper proceedings being 
taken, it was assumed that there were no 
children of the niece, and the amount of their 
legacy and their share in the residue was 
divided amoug the charitable institution, the 
trustees, and one of the other legatees : — 
Held, that the trustees and the charitable in
stitution were bound to repay the excess 
which they had received : per curiam, with
Interest from the date "i' proc... linge taken
by the children of the niece : ami per Mac- 
lennnn. J.A., dissenting, with interest from 
the date of distribution under the report in 
the administration proceedings. I'finer v. 
Leicis ( No. 2). Boys' Home v. Le iris (A’o. 
2). 23 Occ. X. 217, 5 O. L. R. GK4. 2 O. W. 
R. 441.

Legatee Predeceasing Testatrix —
Rights of Husband and Children.]—A testa
trix by will dated 23rd March, 1901, directed 
her estate to be divided into four equal slum's 
and one share to be paid to each of her 
four children. One of the four children pre
deceased her. intestate, leaving a husband 
and two infant children :—Held, that by vir
tue of s. 30 of the Wills Act. It. 8. O. 1897 
c. 128. the husband took one-third of a one- 
fourth share in the estate of the testatrix, 
the two infant children taking the rest. In 
re Hannah Hunt. 23 Occ. X. 95. 5 O. L. R. 
197, 2 O. W. R. 94.

Legacy — Sickness, Provision in Case of 
— Executors, Discretionary Power of — Per
sonal Representatives of Deceased Legatee—
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Creditor».J—A testatrix by her will bequeath- 

i mat ion, w 1th » dinction
tint her executors should invest the same and 
paj to t ho son half the interest, and in 

ee to adi aw e to aim such 
portion of the principal money as they should 
think necessary ; and in case of his death, 
after paying funeral and other necessary ex- 
Itenses, to divide the amount equally amongst 
lier other surviving children ; and by a resi
duary clause, she gave the residue of her es
tate to her children in equal shares :—Held, j 
tha' in caw* of sickness a trust was created, 
which must be exercised by the executors, 
when called upon to do so, though they had 
a discretionary power to determine the amount 
necessary to »»■ - > applied, and that such

présentatives. 2. The son having taken ill | 
and died, the trust arose ; and the circum
stance that the beneficiary died before the 
money was actually advanced or set apart 
did not operate to deprive his personal re- 

reaen tat Ives of the right to receive it. 3.
'he son’s creditors had no direct claim upon 

the executors or the fund. In re Evan», 22 
Otv. V. 164, 8 O. L. K. 401, 1 O. W. It. 02.

Money Paid to Compromise Action 
for Reconveyance of Land — Realty or 
personalty — Construction of will — Gift 
— Income or corpus. Re UcYiear, 5 O. W. 
K. 47».

Mortmain Act —- British Columbia — 
Probate Duty. J—Petition by trustees and exe
cutors of a will to obtain the opinion of the 
Court on questions arising under the will : 
—Held, that the statute 9 Geo. II. c. 30, re
lating to charitable usee, and commonly 
known ns the Mortmain Act if not in force 
in British Columbia. (2) Probate duty is 
in the nature of a legacy duty and is pay
able in the first instance out of the estate. In 
re Pearte, In re Brabant, tiiceetman v. Du
ne*. 24 Occ. N. 102, 10 B. C. R. 280.

Power of Appointment — Restriction 
to class — Validity of restriction — Valid 
appointment with invalid conditions annexed. 
Roger ton v. Campbell, 0 O. W. R. 017, 10 
O. L. R. 748.

Property of Absentee —- Provitional 
Possession. 1 — An order for provisional 
possession of the property of an absentee will 
not be granted to any person interested 
other than a presumptive heir. #t. Denit

. Q. r. R

Void Legacy — Distribution — Residu
ary Legatee» — "Srmt of Kin.)—A testator 
gave, subject to the payment of his debts, 
etc., to bis widow a life estate in all his real 
and personal estate, and, subject to bequests 
to a university and a mission board, gave the 
proceeds of his real estate (with jiower of

legatees. The personal property living in
sufficient to pay the debts, etc., sufficient 
of the real estate to pay those debts, etc., 
and the specific legacies, was sold. The lie- 
quest to the missionary society was admitted
ly void under the Mortmain Act :—Held, that 
the amount of it fell into the residue and 
should go to the residuary legatees, not to 
the next of kin. In re Smith'- Will (Carl
ton C.), 7 O. L. It. 610, 3 O. W. It. 380.

II. Construction.

"All my Children ” — Children of Pr•- 
; deceased Child.J—The testator by his will 
j directed that after the death of his wife hi»
! estate should “ be divided amongst all my 
j children." One daughter died, leaving issu*.
, before the execution of the will :—Held, that 
j the daughter's children did not take directly 

under the will, nor by virtue of s. 30 of 
the Wills Act of Ontario, there having been 
no gift to their parent. In re Wdliams, 23 
Occ. N. 156. 5 O. L. R. M5, 2 O. W. R. 47.

Alternative Disposition — Death of 
Testator and Wife "at the Same Time"J — 
II. by his will provided for disposal of his 
property in casé his wife survived him, but 
not in case "i her death first. The will also 
contained this provision : "In case both mj 
wife and myself should, by accident or other
wise. be deprived of life at the same time, 
1 request the following disposition to be made 
of m\ property.” • . EL died sixteen
days after his wife, but made no change in 
his will :—Held, affirming the decision of the 
Court of Appeal, 4 U. L. It. «00, 22 Occ. N. 
405, which affirmed the judgment of a Divi
sional Court 2 O. I- It. i69, 21 Occ. v 134, 
that II. and his wife were not deprived of 
life at the same time, and he therefore died 
intestate. Henning v. Slaclcan, 23 Occ. N. 
180, 33 8. C. It. 805. 1 O. W. R. «57.

Ambiguity — Distribution of estate — 
Designation of beneficiaries — Acceleration 
of distribution — l'erpetuity. Re, Hopkins. 
5 O. W. It. 417.

Annuities — Creation of Fund for — 
Right to Rnort to Corpus.) — The testator 
by his will made certain specific bequests 
and devises, and then gave to his executors 
all the residue of his property, real and per- 

i sonul, in trust to provide means to pay tin 
j expenses of administration, to pay debts, and 
| to pay the bequests thereinafter made, with 
: power to the executors to sell lands, etc., 
j “ to deposit at interest, lend on security <>f 

mortgages, or Invest In the Dominion funds, 
any bslsnoe that may be "ii hand at any l 

I to form a fund to keep up the yearly pay- 
I ments to my sisters . . . namely, to pay

to each one of my sisters . . . $250 a
| year, or, if there be not so much available in

any year, then t<> divide equally between them
what may be available and make up the de- 

j fieiency to them when there are funds to do 
! it with, and to pay to any of them who may 

have neater need on account of 111 1 
j or misfortune a greater sum than the other*, 

and a greater sum than $250." The will
1 then directed the executors, after sufficient

funds had been Invested t<> keep up 
payments to the sisters, to pay certain speci
fic sums to four named persons, or in like 
proper! lone to each of them, "if there be not 
enough to pay them In full." and "to p
to the children of my brother . . . what
ever mn.v remain of the estate —Held, that 
the slaters of tin testator had the right to
resort to the corpus of the fund provided 
for the payment of their annuities, if the 
income was sufficient. Mason v. Robinson, 
S (’h. D. 411. and Illsley v. Randall, 50 I- 
T. N. S. 717, followed. In re UeKentir. 23 
Occ. X. 15. 4 O. L. It. 707, 1 O. W. R. 730. 

2 O. W. It. 1070.
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Annuités — Shrinkage in rate of inter

est — Encroachment on corpus — Remain
derman — Vested estates — Right to devise. 
Rv Vraie ford, 5 U. XX'. R. 12.

Annuities — Succession duty — Charge 
on annuity. Re Scott, U O. W. R. 312.

Appointment of Executor—Ris/iop — 
Corporation dole.J—Testator by his will gave 
his real and personal estate to the Roman 
Catholic Bishop of St. John, and appointed 
the Roman Catholic Bishop of St. John one 
of his executors. The Roman Catholic 
Bishop of St. Jchn is a corporation by Act 
of Parliament :—-Held, that the bishop took 
as executor in his personal capacity, and that 
it was not sought by the will to appoint 
him in his corporate capacity. In re 
Bwteney, 21 Occ. N. 511.

Ascertainment of Persons Entitled 
to Share in Residuary Estate — “ The
rest of my surviving children " — Period of 
ascertainment — Death of testatrix — Time 
when fund becomes divisible. Re McCubbin, 
ti O. W. R. 771.

Bequest — Assigned Reason for, III 
Founded — Validity — Intention.] ■— The 
reason assigned by the testator for u gift 
proving ill founded will only affect the valid
ity of the bequest in so far as the circum
stances clearly shew that the desire of the 
testator was that the gift should depend on 
the truth of the reason assigned for it. Blou- 
in v. Royer, Q. R. 27 8. C. 81.

Bequest — Church ■— Trust — Mixed 
Fund — Perpetuity — Abatement — Mort
main .let».]—A testator, who died on the 
12th April. 18!to, by his will made the titli 
September, 18!>4, directed land to be sold 
and out of the prt ceeds thereof and some 
personalty directed s-.ihki i>> he paid N. 
W. for the use of the Reformed Presbyterian 
Church, such sum to be expended by N. 
W. in the manner best calculated by him to 
advance the principles of that church. N. W. 
assigned the whole fund to the trustees of 
the church :—Held, a good bequest :—Held, 
also, that the assignment by N. W. to the 
trustees of the church was a valid exercise 
of the discretion given him by the will. 
In re Johnson, Chambers v. Johnson, 23 Occ.
N. 18», 5 O. I,. It. 459, 1 O. XV. It. 8iHi. 2
O. XV. R. 28».

Bequest — Classes of Relatives “Most 
in Need"—Distribution—Representation.] — 
A clause of a will, directing that the surplus 
of assets, if any, be distributed amongst the 
brothers and sisters or nephews and nieces 
of the testator, who are most in need, in 
the discretion of the trustees, is not void for 
uncertainty. Such distribution need not be 
made by representation, i.e.. a inougst the 
brothers and sisters living, and the children 
of those deceased at the time of the testator's 
death, but may be made, in the discretion 
of the trustees, amongst the brothers aim 
sisters, and nephews and nieces, children of 
brothers and sisters, even if such brothers 
and sisters be also living at the time of the 
testator’s death. Judgment in Q. R. 26 8. 
C. 466 reversed. Doré v. Rrosseau. Q. R. 
13 K. It. 538. Affirmed. 35 S. (’. It. 205.

Bequest for Life to Widow — Use in
specie of furniture - Income. Valleau v. 
1 alien u, 1 O. XV. R. 65.

Bequest of Bonds — Specific or Demon- 
! strative — Succession Duty.J—A testator 

possessed both at the time of making a 
, codicil to his will and at the time of his 

death of a considerable number (more than 
! 5) of ijil.UUU debentures, bearing interest at 
! four per cent., of a certain city, by the codi

cil devised to each of two devisees " one de- 
I beuture of (the city I for the sum of $1,UUU, 
j bearing interest at four per cent, per an

num," and directed “that, if l should deliver 
over any of the said debentures in my life
time to any of the above legatees, such de
livery shall be considered and taken as a 
satisfaction of the legacy of the person to 
whom it is so delivered.” lie hud in pre
vious clauses bequeathed to each of five named 
persons one debenture of < i he city ' for 
the sum of $l,0UO, bearing interest at four 

! per cent :—Held, that the legacies to the 
j two legatees were not spécifie legacies ; and 

that, even if they had been, the legatees were 
j not entitled to receive them free of succession 
! duty, and the executors should either deduct 
i or collect the duty before paying them__the 

legacies. In re Maekey, 23 Occ. X. 207, 0 
O. L. R. 292, 2 O. XV. R. 23», 689.

Bequest of Interest on Payments by
Devisees - Sale in lifetime of testator of 

j land devised — Failure of bequest. Ueffer•
| nan v. McNab, 1 O. XV. R. 105.

Bequest of Right to a " Home " —
j Limitations. Re McMillan, 3 O. XX'. R. 418.

Bequest of Personal Effects—Mort- 
I gage — Liability for debts and expenses of 
! administration. Re 1 Vay, 1U72 ; 6 O. L. R. 

614.
Bequest of Personalty — “ Revcrswn ” 

— (iift Over — Lift Interest — Absolute 
! Interest.]—The testator by his will gave, de- 
i vised, and bequeathed to his father " one- 
' half of my ready money, securities for money 
I . . . . and one-half of all other my real
! and personal estate whatsoever and where- 
j soever with reversion to my brother on the 
j decease of my father." and gave, devised, and 

bequeathed, m his brother, ins heirs and ai 
I signs forever, “ the remaining one-half "f all 
j my ready money, securities for money . . .
' and the one-lmlf of all other my real and 
j personal estate whatsoever and wheresoever.” 
j At the time of the testator's death there was 
: a sum of money on deposit to his credit in 
| a bank :—Held, that the father was entitled 
i for his life only to the use of one-half of 

the money, and that, subject to the life in- 
I terest of the father, the brother took the 

same absolutely. In re Percy, Percy v. 
Percy. 24 Oh. D. 616, In re Jones. Richards 
v. Jones. |1S»8] 1 Oh. 438, and Ip re XValker, 
Lloyd v. Tweedy. 11S!»SJ 1 I. R. 5. dls- 

i tinguished. Ostcrhout v. Osterhout, 24 Occ. 
N. 21», 39». 7 O. L. R. 4»2, 8 0. L. R. 
685, 2 O. XV. R. 842, 3 O. XV. R. 24». 4 O.

I XV. R. 376.

Bequest of Use of Chattels for Lim
ited Period — »Sah' — Intenst - Estera- 

\ tors.]—A part of a will was ns follows : "I 
leave my stock and implements to my son 

I II. : he to have the use of them for ten 
years, at the end of that time to replace 
them." The stock and implements were sold 
by the executors, at H.’s request, and the 
proceeds were paid to him :—Held, that the 
bequest was merely of the use of the chattels
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for Mi year*, with the right of possession 

- -d In il tor that period only; but the 
ex ecu lore, with 11.» cousent, having done 
wliat they should have (loin at the end of 
the iteriod, all that he could have was the 
interest for ten years upon the proceeds of 
the sale : and therefore 11. should repay the

Eroeeeds. for which the executors were 
uuud to accouut. In re Mclntyrt, Me- 
Intyri v. London and W'eatcrn Truth Vo., 

24 tax. N. Mb, * U. L. H. 548, 3 O. W. U. 
258.

Bequest to " Aforementioned Chil
dren." Their Heirs or Assigns -Child 
or daughter deceased at date of will. He 
Hot». 3 O. W. R. 164.

Bequest to Grandchildren Devise 
— He<iuest for improvement of land — Re
vocation — Money inseated in sba»es. He 
Wlbvrt. 2 O. W. ft. 135.

Bequest to Relatives — Shares — Per
capita or jier stirpes — " Respective." He 
Smith. 6 O. W. It. 45.

Bequest to Wife — 1 tower — Election. 
He Ta if lor. 4 O. W. R. 211.

Bequest to Wife — Limited Power of 
Disposai — Summary .1 pplication — Hub' 
{MS—Si ope of.]—A will was ns follows : '* I 
bequeath to my wife all that 1 ixmsess with 
full power to dispose of part or the whole 
as she and the children may think wisest 
and best at any time:"—Held, that the widow 
took the absolute ownership of the real and 
iwrsomil .state of the testator, and that 
the children took no interest under the will. 
The quest’on whether the widow could sell 
without th • consent of the children was not 
a question which could be determined upon 
a summary application under Rule 038. 
In re McUougaii, 36 Oe. N. 18, 8 O. L. R. 
tHO, 4 O. W. R. 428.

Bequest to Wife — l ac During Life
time — Power to Dispose of Moiety by Wit/.] 
—The testator by his will gave to his wife 
all his real and iiersonal property for her 
use during lier lifetime, and directed that at 
her death his executors should sell the real 
and ]>ersonal property and give one half the 
proceeds to his cousin, and that his wife 
should make her will during her lifetime in
structing his executors " who she wishes to 
give her half to among her relations:"— 
Held, that the widow was entitled to one 
moiety absolutely and to n life enjoyment of 
the other moiety. In re Hi thune, 22 Occ. N. 
225». 7 O. L. R. 417, 3 O. W. R. 280.

Bequest to Wife—Whether in lieu of 
dower. He Taylor. 3 O. W. R. 745.

Charitable Devises and Bequests —
Designation of Hcncficiariea — Perpetuities— 
Mortmain .left.)—Testator bequeathed all his 
projierty ** to that Presbyterian congregation 
where I belong to and bad my first commu
nion. « ’hurchtowi*. . . Ireland. The
presiding clergyman, committee, and elders 
to have full control of all after me. They 
shall have the power to sell or rent to the 
best advantage. . . . The minister and
committee and ruling elders shall give me a 
decent funeral monument not to exceed £1110 
sterling, and then the widow and the orphan 
and neglected children to lie seen after by 
the minister, committee, and ruling elders,

having succeeding authority to remember the 
jKior of the church at Christmas every year, 
and to cheer the poor and the broken-hearted 
witli the joy of <'hirst’s death and sufferings, 
together with the presents presented by the 

I minister, committee, and ruling elders at the 
! Christmas time every year." By a codicil 

he appointed two persons executors and trus- 
: tees, and vested all his property in them as 
' trustees for the purposes mentioned in the 

will. He died within six months of the 
making of the win and codicil, leaving both 
real and personal property :—Held, that the 
beneficiaries, namely, the widows and neglect
ed children and the poor, were sufficiently 
well designated, and came within the mean
ing of s. 0 of the Mortmain and Charitable 
Uses Act, 2 Edw. VII. c. 2. and, the gifts 
being charitable, the rule against perpetuities 

1 did not apply to them. The minister, com- 
! mittee, and elders were the almoners named 
I for the purpose of carrying the charitable 

design into effect :—Held, also, that the word 
! '* assurance " In s.-s. li of s. 7 of that Act 

refers to a deed, not to a will, and there
fore leaves s. 4 of R. 8. O. 189i c. 112 uu- 

, touched, and under that section n devise in
fat...... "i ;i charity la good, though made
within six months before the testator's death. 
In re Kinny, 23 Occ. X. 332, li O. L. R. 4.V.I, 
2 O. W. It. 881.

Charitable Gift — Condition — Gift 
over — Interest. Re Innea, 947».

Charitable Use — Begin st to poor 
Houae—Mortmain— Void Condition—Coat a.] 
—A testator directed his farm to be sold ana 
the proceeds paid over to the Bruce County 
Poor House Treasurer, to be expended in 

i luxuries for the inmates, said sale to be made 
at the expiration of four years from the 

i date of the will, namely, the 21st February,
| 1900. The testator died n few days after 

wards. The House of Refuge of the County 
of Bruce was generally known as the Bruce 
County Poor House:—Held, that the county 
was entitled to the proceeds of the sale un
der R. 8. O. c. 112, the bequest living a 
charitable use within that Act :—Held. also, 
that ill" provision postponing the sale more 
than two years from the death of the testa
tor. contrary to s. 4 of that Act. was invalid, 
unless the period allowed by the Act were 
extended by the Court or Judge. Costs ns 
upon an originating notice under Rule 938. 
In re Brown—Hrown v. Brown, 21 Occ. N. 
32. 32 O. R. 323.

** Chattels " — Mortgage for Purchaae 
Money.]—A testator, after devising ‘‘all that 
I jmismcrs to be disposed of ns follows," made 

: two specific <lc\ ises of land, and then be
queathed to his two slatara "nil nv chattels 
and mo vailles and all moneys on hand and 
moneys to be received by my notes, and in 
case any one of my said sisters should die
before me, l will and bequeath tin said

! tels, moneys, and notes to " the survivor.
Part of in-- estate <-t a mortgage
for unpaid purchase money on a sale of one 
of the pieces of land specifically devised, sold 
by him in his lifetime :—Held, that the mort
gage passed as a chattel under the above be
quest. In re McMillan, 4 O. L. R. 415, 1 O. 
W. R. 471.

Codicil — Annuity Payable Out of Lega
cy—Revocation — Lapse of Legacy — Date 

' of Diatribution.]—Testator by bis will gave
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tu his truste-s $tiUU in trust to pay nn annui
ty from the interest or corpus thereof of $300 
to his son R. during his life, and upon his 
death to pay to It.'s children P., S. and M., 
one-half, one-quarter and one-quarter of said 
principal, respectively. In a subsequent
clause it was provided that in case of the 
death of It. while any or either of the said 
children should be under the age of 23 years, 
the trustees should pay to their mother while 
such 'hildren should be under that age an 
annuity of $300 from said principal, “ to 
which such child or children will Im* entitled 
on the decease of their father," for the main
tenance of such child or children respectively, 
while lie or she should be under that age. 
A codicil revoked the annuity to R. Testator 
was survived by R. and IVs children, all 
being under the age of 25 years at testator’s 
death, but 8. was now of that age: — Held, 
that the codicil did not revoke the gift to 
R.’s children ; that each child on attaining the 
age of 23 years was entitled to be paid his 
or her share; and that it was not the mean
ing of the will that the fund should In* kept 
intact until the youngest of the children at
tained that age. Larin v. Larin, 23 Occ. X. 
207.

Codicil — Request of life interest with 
power of apiMuntmeut by will — Corpus to 
legatee in default. Rc Haunter, 4 O. W.
R. 474,

Codicil — Revocation of Legacy — Stat
ute of Mortmain — Request to School ami 
poor — Validity.]—The testator in his will 
gave $2,UI*t to his son William McMurray, 
and no other person named William was 
mentioned in it. In the codicil to the will 
he said: "I am sorry, my dear William, to 
make this alteration. I cut you off my will 
and leave you $200. I leave $500 to Acton
school, . . . and -C"" !-> the thn..... Idest
and iKxireat i»eople in Roeedale municipality 
. . . . —Held, 1. that the bequest of 
$2,000 to the son was revoked and one of $200 
substituted for it. 2. That the Statute of 
Mortmain, 0 Geo. II. c. 30, is in force in 
Manitoba, and the bequest to the school dis
trict of Acton, so far as it was directed to 
be paid out of land or the proceeds of land, 
was void, but that such proportion of the 
amount as the pure personalty of the estate 
bore to the whole estate should be paid, 
subject to abatement pro rata with other 
legacies if the estate should not be sufficient 
to pay all. Re Staebler. 21 A. R. 2»W. fol
lowed. Itrook v. Hadley, L. R. 3 Cb. <472, 
and Re Watts. 20 Ch. 1>. 047, distinguish -I. 
3. That the gift of $300 to the three oldest 
and poorest people in the municipality was 
valid, being sufficiently certain to be rried 
out. Laic v. Acton, 22 Occ. N. 410, ’ Man. 
L. It. 240.

Condition — Vetted Ettatc Subject to 
be IHvctted — Application under Rule HS8 
— Executors — Locus Standi.]—The testa
trix devised certain land to her grandson 
“ when he arrives at the age of twenty-five 
years. Should he not survive till the age of 
twenty-five years, 1 give " (the same land) 
“to my son Andrew, and should he die with- I 
out heirs of his natural body, I give " (the | 
same land) “to my son Robert, his heirs 
and assigns forever:”—Held, that the land 
was vested in the grandson, subject to be 
divested in the event of his not attaining the 
age of twenty-five years. Doe dem. Hunt v.

Moore, 14 East liUl, Phipps v. Ackers, 8 Cl. 
& Fin. 583, and other cases cited in Theo
bald on Wills, 5th ed., p. 4117, referred to. 
Semble, that the executors, having no estate 
in the laud given to them by the will, and 
none under the Devolution of Estates Act, 
seven years having elapsed since the death of 
the testatrix, had no locus standi to make 
an application under Rule 5)38 to have ques
tions arising under the will determined. In 
rc ïoung, 22 Occ. X. 31.

Conflicting Bequests of Personalty —
Reconciling — Ejusdem Generis Rule — Re
siduary bequest. Re Pink, 4 O. L. R. 718, 1 
O. W. R. 772.

Contingent Legacies — Infante — In
terest as Maintenance.] —• The testator be
queathed to his two infant sons $4,UUU each 
contingent u|H>n their attaining 25 years of 
age ; the only other provision for them was 
a gift to each of one-tenth of the residuary 
estate :—Held, that interest as a means of 
maintenance is payable out of the general 
residence of an estate, upon a legacy which is 
merely contingent, when the legatee is an 
infant child of i lo- testator, and no other 
maintenance is provided ; and it was proper 
in this case that an allowance should be 
made for the maintenance of the infants un
til their majority out of the interest on 
sums set apart to answer the legacies : the 
gift of a share in the residue was not in
tended ns a provision for maintenance. The 
will was to oe read as directing the execu
tors to apply the income of each legacy for 
the benefit of the infant during minority, to 
the extent required for maintenance, and this 
involved the reserving and investing of an 
amount equal to the amount of each legacy, 
ii-.i as the legacy, but t<> secure the amount 
of it in case it should become payable. ^ In 
rc McIntyre, McIntyre v. London and West
ern Trusts Co., 24 Occ. N. 268, 7 O. L. R. 
548, 3 O. W. R. 258.

Conversion — Mortgage — Intestacy — 
Residuary Legatee — Executors. Rc Moore, 
1 O. W. R. 50.

Death Without Issue — Executory I>e- 
[ vise — Power of Sale — Executors — Repre

sentatives of. Re Fitzsimmons, 1 O. W. R. 
220.

Devise — Absolute (lift — Conditional 
(lift Over — Validity — Disposition of Cor
pus — Income — Executor.]—A testator by 
his will bequeathed a small sum for a relig
ious object, and proceeded: "My wife shall 
have the whole of my estate which remains 
at my decease, however with the observation 
that should she marry again then she shall 
receive only the third part, and the residue 
shall be equally divided between my five chil
dren." The estate consisted of realty :— 
Held, that the words were sufficient to create 
a condition : that the condition was a valid 
one : that there was an absolute gift of the 
whole residue to the widow, followed by a 
gift over as to two-thirds if she married 
again ; and that the executor should retain 
in his hands two-thirds of the estate, paying 
the widow the income till her death or mar
riage. when it would fall to be disposed of, 
in the latter case under the testator's will, 
and in the former by her own will or other
wise in due course of law. In rc Deller, 
24 Occ. X. 22, 6 O. I* It. 711, 2 O. W. It. 
1130.
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Devise — Absolute interest — Gift — la

testary. Re l hapman, 4 0. L R. 130, 1 O. 
W. K. 434.

Devise — Af Ur- a<y uired Property.} — A 
testator devised “ all my real estate . . .
being composed of the south-east part of lot 
10 . . Afterwards he acquired the
northerly half of lot 10 : Held, that the 
after-acquired property passed under the de
vise. In n timtth, 10 O. L. H. 440, li O. 
W. K. 300.

Devise — Charge. — Debit and Legacies 
— Request of Renta — Estate — Proceeds of 
Sale — Principal and Interest- Administra 
linn Expenses — Apportionment.]—A testator 
devised land to his son, and in his will direct
ed the son to pay debts ami legacies :—Held, 
that the effect of this was to charge the pay
ment of both debts and legacies upon the

followed. McMillan v. McMillan, 21 (ir.
gu shed. The testator bj ins « ill 

gave a house and lot to his daughter, but by 
a codicil purported to revoke the gift, and 
directed as follows : 1 will that the said
house and lot be held by my daughter . . .
who shall receive all rents and benefits there
from dories her natural life, and at her 
decease that all rents shall be invented for 
the lienefit of her heirs on their coming of 
age "—Held, that by the rule in Shelley's 
case the daughters took an estate in fee sim
ple in the lands. Van Grutten v. Foxwell, 
118971 A. 058. and Vendant v. Bathurst, 
13 Sim. 374, followed. With reference to 
another parcel of land, the codicil directed 
that all rents derived from it were to Is* 
divided l»etween the testator's wife and daugh
ter equally, end that on the death of a life- 
tenant the property should l»e sold and one- 
half the proceeds given to his wife or her 
heirs, and the other half invested, the prin
cipal for the benefit of the heirs of his 
daughter, and interest to go to bis daughter 
during her life:—Held, that hr to one-half 
of this land also the daughter took an estate 
in fee simple. The testator did not provide 
for the payment of administration expenses, 
though be directed that his debts and funeral 
expenses should be paid by lus son :—Held, 
that the estate as a whole should defray the 
expenses of administration, and if there was 
a different <lis|Hwitioo of the real and ]ier- 
aooal parts, there should be ratable apportion
ment according to the respective values of 
the real and jH-t-soual estate. In re Thomas. 
21 Oce. X. 5tN, 2 O. I* It. 000.

Devise Chargi Maintenance — Per
sonal Liability — Defloration — Consent 
Décrie — Appeal — Future Payment* -— 
Partition.] — The testatrix bequeathed the 
balance of moneys remaining in the hanks to 
her credit, after payment of certain sjM-cified 
charges, to M. M and K. M., share and share 
alike. To her son. A., she devised her half 
of the homestead property charged with the 
comfortable maintenance of M. M. and E. M. 
upon such homestead during their lives :— 
Held, that the maintenance of M. M. and E. 
M. under the terms of the will was made « 
charge upon the property, and not upon A. 
jtersotialU —■Held, tlmt n declaration made 
in the decree, with the consent of the plain
tiff. the surviving beneficiary, restricting the 
liability of A. to a charge upon the land, 
could not In- varied by the Court of Appeal : 
—Held, that a sum of money having been

1712
set apart which would be sufficient for the 
support of the plaintiff for the period of 13 
years, and such muiiiteuuuce being a charge 
upon the land, binding it as effectually as a 
mortgage, it was not necessary to provide for 
securing future payments : — Held, also. m> 
partition having been asked for in the slat, 
meut of claim, that the appeal from the decree, 
on the ground that partition had not been or 
dered, must be dismissed. McKean v. Mc
Kean, 33 X. 8. Heps. 310.

Devise — Charge of debts — Mortgage
— Apportionment — Valuation — Costs. 
Re Fust, r. 2 U. W. H. 212, 805.

Devise 7- Condition — “ Die without law
ful issue" — Lifetime of testator. Re J/c- 
Michacl and Duidgc, 2 U. VV. It. 080.

Devise — Condition Subsequent — Un
certainty.]—Devise in fee provided devisee 
" comes to Jive and reside on the laud de
vised during the term of his natural life;" 
with gift over “ provided devisee does not 
come to reside on the said land so devised to 
him within one year after my decease — 
Held, that the condition as to residence of 
the devisee was void for uncertainty ; and 
that it was a condition subsequent, and not a 
condition precedent to the acquisition of tin- 
land devised, but a condition of its reten
tion. In re Ross. 24 Occ. X\ 231, 7 O. L. 
It. 493, 3 U. W. It. 405.

Devise- -Condition — Survival — lleirs
— Title — Vendor and. purchaser. Re Hen- 
dersi n, 2 Ü. W. R. 14.

Devise — Directions to Executors — Con
trolling Condition — (lift to Church — Re
fusal to Accept. 1—A testator by his will ap
pointed executors, and directed that his body 
should be buried by them in a designated 
spot on his farm, and that the greater part 
of his estate should he applied to the erec
tion, on his grave, of a monument to his 
memory. He further directed that his execu
tors should donate a piece of his farm com
prising the grave lot to a designated chun-li 
congregation, which had a cemetery then exist 
ing, adjacent to the testator's proposed burial 
place. The church refuse»l to accept the 
donation. The executors buried the body 
of the testator in the place indicated in the 
will, and took the necessary proceedings to 
have the same legally constituted as a ceme
tery. I11 actions h.v relatives of the testator 
to have the la-quest declan-d lapsed, and to 
set aside the transfer of the land in question 
to a cemetery company :—Held, that the fact 
that the Inna in question did not form n por
tion of any cemetery lawfully established 
at the time of the testator's death, did not 
destroy the validity of the will, nor prevent 
the execution of the testator's instructions 
as regards his burial. 2. The principal and 
controlling condition and requirement < 
will was that the testator's body should ho
buried in a certain place on hu farm, and 
that a monument should is? erected over his 
grave. The provision that certain land com- 
priabig the burial lot should !>•■ donated to 
particular church, as a cemetery, was only 
a detail in the mode of executing the testa
tor's principal bequest, and not on essential 
and controlling condition which must be exact
ly complied with, and therefore the refusal of 
the church to a<*cept the laud did not invalid
ate the bequest. Wright v. Rennie, Q. It- 
13 K. It. 379.
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Devise—Construction — Lapsed Devise— 

Failure o/ Objects—Residuary Clause—Wills 
Act, s. 2?—Rules oj Construction—Avoidance 
of Intestacy.J—The will of a testator who de
vised and bequeathed all his real and personal 
estate to trustees to hold for the benefit of 
his wife for life and after her death to hold 
for his daughter, and after her death to divide 1 
among her children. The will then provided 
that, notwithstanding the directions therein
after contained, if the testator's son returned 
to Toronto withiu 5 years from the date of 
the testator's death, the trustees were to 
hold in trust for him from the time of his 
return certain specified lauds tbeing a part 
of those before devised), subject to the ex
isting life estate of the testator's wife 
during the term of the son's natural life, and 
to pay over to him the rents and profits there
of, and after his death to divide the same 
among his children. The sou returned and 
entered into the receipt of the rents and pro
fits of the lands, but died without issue. The 
first clause of the will, containing the gen
eral devise and bequest to trustees was ex
pressed to include all the testator's real es
tate, consisting of lots uauu*d and described, 
“and also all other real estate and the per
sonal estate of which I may die seised or pos
sessed." It was held that this was a resi
duary clause, and that the devise to the son 
and his children lapsed on his death without 
issue and was swept up by the residuary de
vise. Walsh v. Fleming, 25 G. L. T. 350,
5 U. W. U. 0U3, 10 O. L. It. 226.

Devise Direction to Keep and J/ointoin.] 
— A testator directed his two sons to keep 
their two sisters until they married, in a 
suitable manner free of expense, and that so 
long ns the sisters, or either of them, kept 
house tor their brothers, they or she were to 
have control of the ixiultry, eggs, butter, etc., 
and all moneys thence derived, for their 
own use and benefit. He devised his farm, 
on which he was residing at his death, to 
his sous, who were compelled to sell it, as 
it was heavily incumbered :—Held, that all 
the sons were bound to do, was to offer to 
8Upi>ort and maintain the sisters, free of ex
pense, in a suitable manner, either on the 
farm devised, or in the home of either of 
them, but that they were not bound to allow 
the sisters to reside wherever the latter 
wished, and to pay the cost of their mainten
ance. In n O'Shea, 23 Occ. N. 113, 283,
« O. L. R. 315, 2 V. W. It. 224, 749.

Devise Estate—“Children”—Estate tail 
with executory devise over—Dower of widow 
of deceased devisee—Division of farm—Right 
to remove timber and stone—Personal right— 
Personal property—Absolute gift. Re Weir, 
ti O. W. It. 58.

Devise F state — Defeasible Fee—Execu
tory Devise Over.]—A testator dying in 1833 
devised land “ to his loving son Alexander, 
during 1ns natural life, after the demise of 
his mother, and after his death, then he did 
bequeath the same to his heir-at-law should 
he have any (sic) : if not, lie did bequeath 
the same to his brother John Grant:"—Held, 
that the gift to Alexander gave, by the oper
ation of the rule in Shelley's Case, a fee 
simple or tail to him Heir is nomen eol- 
lectlvum and carries the fee. Rut the last 
clause of the devise imported a defeasible 
estate in Alexander, should he die and have 
or leave no child, and, ns he left no “ lawful

heir," or “ heir-at-law," his fee tail or simple 
was defeated by the executory devise in fee 
simple iu favour of John. Grant V. 8quire, 
21 Occ. X. 379, 2 O. L. R. 131.

Devise—Estate—Rule in Shelley's Case.J 
—" 1 give and devise to my daughter Mary 
. . . the following described parcels of real
estate to be held and controlled by her during 
her natural life, and after her death to be 
divided in a legal manner among her heirs:” 
—Held, that the devisee took an estate in fee 
simple, under the rule in Shelley's case. In re 
McCollum iloi; v. Trull, l-i Occ. N. 065.

Devise - Estate—Rule in Shelley’s Cast — 
Specific Performance.]—Action by the vendor 
to compel the purchaser to specifically per
form a contract for the purchase of certain 
lands, the title to which was obtained under 
the following devise : “ I give and bequeath 
to my son Francis (the plaintiff) for the term 
of his natural life and at his decease to his 
heir, all that, etc. . . .” The defence was, 
that, on the proper construction of the will, 
the plaintiff was not entitled to the lands 
in fee simple, but only for the term of his 
natural life. The will was dated the 19th 
July. 1881, and the testator then had a wife, 
three daughters, and two sons : the devise to 
the other son, Grégoire, who was then the 
father of two children, was as follows : 
“ 1 give, devise, and bequeath to my son Gré
goire for the term of his natural life and at 
his decease to lie divided between the children 
of my said son, share and share alike, but in 
the event of his leaving no issue the said prop
erty shall go to the next heir," etc. :—Held, 
that, as it was doubtful whether the testator 
so used the word “ heir " as to make the rule 
in Shelley's case applicable, and thereby 
confer a fee simple, the devisee could not get 
specific performance of a contract for the 

; purchase of land, his title to which depended 
; on the will. Garriepie v. Oliver, 21 Occ. N. 

424, 8 R. C. It. 89.
Devise Estate for joint lives of devisees 

' —Remainder to heirs of both—Period for as
certainment of heirs—Mortgage by joint ten
ants for life, llni'iht \. Dangerfield, - O. W. 
R. 120, 5 O. L. R. 274.

Devise -Estate for life—Legacy— Annuity 
—Abat «-ment on deficiency of assets. Re
Lour, 5 U. W. R. 444.

Devise Estate in fee — Condition. Re 
Rooney, 5 O. W. It. 323.

Devise Estate in Fee—Divesting—Esecu- 
j tory Devise Over—Contrary Intention—Ven

dor and Purchaser.]—A testator gave his 
j widow a life estate in land and then devised 

it to his son P., his heirs and assigns. After 
devising other land to another son, lie dir- 

I ected that, should any of his sons die leaving 
| no children, the property given to such son 
! should be equally divided between all his 

children, and should any of the children he 
I disused to sell, they should give the refusal 

to one of the family. At the time of the tes
tator's death (1878) P. was married and had 
two children, and lie and they were alive at 
the time of this action, the widow having died 
in 1898, and seven children of the testator 

I having survived him :—Held, that the estate 
in fee in Philip was subject to being divested 
by his dying “ leaving no children." which 
might still happen, and iu which event the
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executory devise over would take effect. Oli- 
vaut v. Wright. 1 Cb. D. 340, followed :— 
Held, also, that the provision in the will «h to j 
any of the children of-the testator being “ dis
posed to sell" did nut shew a "contrary in
tention .“—Held, also, that a “contrary in- ; 
tentiou was not indicated by a devise In 
the su me will to another son subject to the 
same limitation and conditions, but subject 
also to tue payment of legacies of $2.<hmi at 
the expiration of two years from the testa
tors death — which appeared to lie inconsis
tent with anything short of an absolute estate 
in fee. Cowan 1. Allen, 26 S. C. It. 2112. 
followed —Held, therefore, that the plain
tiff’s title was not one that could be forced 
uiion au unwilling purchaser, and a decree for 
specific performance should be refused. I an- 
lui in v. .1 lliton, 21 Occ. N. 46H, 2 0. I* It. 
11*.

Devise I .'ala te Tait—Estate for Life— 
Mistake of Title — Improve monté.] — A will 
made in 1877. by a testator who died in Î8H2. 
contained the following provision : " To my 
son Moses 1 give and bequeath fifty acres 
during his lifetime and then to go to his 
children, if he has any, but should he have 1 
no issue then to be equally divided ninoug 
all my grandchildren." Moses married after 
his father's death, ami left children surviv
ing him at the time of his own death :—Held, ; 
that Moses took an estate for life with a 
remainder in fee to the children and not 
an «state tail :—Held, also, that n person 
who hn«! purchased the laud in question un
der the boua tide but mistaken belief that 
Moses took an estate tail, was entitled to i 
a lien for lusting improvements, tin- statute 
being held to apply to a mistake of title 
de|tendiug upon a question of law. The i»oint ! 
for determination in such a case is xvbethei 
the person claiming for the improvements 
mad»- them under the bona tide belief that the 
land was his own. Chandler v. Gibson. 21 
Occ. X. 558, 2 O. I* H. 442.

Devise--Instate tail—"Heirs of body”—
“ Heirs and assigns "—“ In fee- simple." Rc | 
Brand. < u. W. It. 473, 6 O. W. U. 287.

Devise - rotate tail—Vested remainder in 
fee over—V ncertainty—Repugnancy—Almo- 
lute bequest of personalty. Rc McDonald.
2 O. W. R. 968. 6 O. L. It. 478.

Devise—Estate tail — Mali» — Restrictions 
on sale—Repugnancy. Re Smith, 4 O. W. R. 
220.

Devise Event — “ Or " — " And " — Ex
ecutory devise over—Proof of will—Registra- 
tiou—I tea til of witnesses. Batrtenheimer V. 
Miller. 2 O. W. R. MO.

Devise—Executory devise over in certain 
events—“Or"—“ And "—Estate—Vendor and 
purchaser. Rc Chandler and Raimis, 5 (). 
W. It. 647.

Devise — Executor—Power to 
Rc Webb. 2 O. W. R. 169, 230.

mortgage.

Devise— " Heirs "—Fee simple—“ Or H — 
" And "—Condition in terrorem. Re Itrau. 
2o. W. R. 520, 711.

Devise—Incomplete form— Sufficiency— 
Substituted devise over—Restraint on alien
ation—Void condition—Annuity in perpetuity 
—Vagueness—Charge on land—Sale subject I 
to. Re Corbit, 5 O. W. R. 239.
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Devise —Intention— Supplying words to 

carry out—Estate—Fee simple or tail. Re 
\\ ulton and Xkhols, 2 O. W. R. 1U35.

Devise—Intestacy—-Rejecting surplusage. 
McDonald v. (Jollan, 6 O. W. It. 003.

Devise- Life estate — Estate tail — Sur 
vivorship—-Disentailing deed—Condition—l 
of testator’s name — Conveyance to trustee 
—Title—Vendor and purchaser. Rc Brown 
and Slater, 2 O. W. It. 101, 5 O. L. R. 886.

Devise—Life Interest — “ Premise* " — 
Election.]—The testator devised and be
queathed all his real and personal estate to 
his wife ami children in the manmr set 
out In his will in which were tin- following 
provisions:—“To my wife, Marie Martin, 
in lieu of dower and at her own option, the 
sum of two hundred dollars yearly, or the 
use of the premises she now lives in and 
furniture therein during her natural life." 
“To my sou Joseph Martin the south-west 
half of the north-west half of lot 10 
containing fit) acres . . also the south
west quarter of lot 10 . . fifty acres . . 
subject to the following conditions . . . 
that he will have to pay the allowance due 
to his mother in lieu of «lower, also to pay." 
etc. “ My said son Joseph Martin to have the 
whole above mentioned property at his age of
majority, but is not to sell, bargain, "i moii
gage . . before lie attains his thirty-fifth
birthday." “ Marie Martin to have the full 
and whole sole control of my proiierty real 
and iH-rsonnl till my sons, are full age <«f 
majority." The testator and his wife lived 
on the 100 acr«‘s devised to Joseph. After 
He testator's death and before the majority 
of Joseph, the widow lensed the 100 acres, 
reserving the dwelling-house ami outbuildings 
and four acres for herself:—Held, Meredith, 
J.. dissenting, that “premises" meant the 
whole 100 acres, and the «levise to Joseph 
must lie read ns subject to the interest of 
his mother for life :—Held. also. ti|>on the 
evidence, that the widow had not elected 11 
take $2<ni a year in lieu of “the use of the 
premises." Martin v. Marlin. 24 Occ. N. 367. 
8 O. L. R. 462, 3 <>. W. R. 030.

Devise Life Estate—Devise in Fee—Cov
enant—Rrstru lion on . I/if nation.]—A testa
tor devised to his widow for life, and then 
to 1). for life, with the power to D. to devise 
in fee :—Held, that the widow and 1). and the 
heirs of tin- testator, ascertained at the time 
of his death, could make a g«sxl title in fee 
simple to a purchaser, who should be assured 
against exercise of the power by D.’s covenant : 
Held, also, that subsequ«>nt words in the will, 
referring to “ that imrt I have directed not to 
be sohl," did not import a restriction on the 
sale, no direction not to sell being found in 
the will. In re Dr> ie and McGowan, 21 Occ. 
N. 186, 1 O. L. R. 575.

Devise Misdescription of lots—Reference 
to huildings on lots—Title to land—Vendor 
and purchaser. Re Vair and Winters, B O. 
W. R. 337.

Devise — Power of sale — Executors —
I lei I---.- Trueti e A<1 l levolutkm --f Rstat< 
Act—Vendor and purchaser--Parties to con
veyance. Re Ross and Davies, 2 O. W. R. 
217.

Devise—Repugnn y.]—The testator gave 
his wife an interest for life, or until she
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should marry, in his dwelling-house and lot 
ami the furniture, etc., therein, and after her 
death or re-marriage, whichever first hap
pened, he gave them to Ins children, living 
when he made his will or living at his decease, 
or born after his decease, shave and share 
alike, and their heirs and assigns forever:— 
Held, that the gift thus n ade to his children 
was the largest the law admits of ami the 
endeavour, by subsequent clauses in his will, 
to take away the gift to his children, which 
he had bestowed by the above clause, was 
fruitless. The will plainly offended against 
the principle recognized in Holmes v. Godson, 
8 Deti. M. & ti. 182; Shaw v. Jones-Ford, ti 
i'h. 1). 1 ; Bowman v. Oram, 26 N. S. lteps. 
318. Corning v. Bent, 28 Occ. X. 886.

Devise — Itettruint upon Alienation — 
Period of—Insaiasisabilité.] — Held, that the 
following clause of a codicil, " 1 do hereby 
will and direct and it is my exprès II and 
intention that no part of my real property 
which I have bequeathed to my sous William 
and Richard be sold or disposed nor mortgaged 
or hypothecated or otherwise alienated in any 
way or for any cause or for any reason for 
and during the period of fifteen years from 
and after my decease, and it is my express 
wish that the said properties shall remain in 
the family and not in any way be disposed of 
or alienated during the said period of fifteen 
years, and that the same shill not be liable 
for any debts or claims which my snid sons 
William and Richard may in any way con
tract,” limited to a period of fifteen years 
the restraint upon alienation by the devisees, 
but made property inexigible during the
lives of the devisees. Bangui- Jacquea-Cartier 
v. Tozcr. IJ. It. 10 Q. B. 81.

Devise -Restr upon alienation—Sum
mary applicatioi ader Rule 038— Scope of. 
Re Martin. 4 < » . . R. 420.

Devise ictiona agninat Incumbering
—Mortgag• feviaee—Breach of Condition
—Vendor ‘urchaaer.]—A will providing
for the a in specified halves of a cer
tain farm mt, between the testator's two sons, 
contained restrictions against the devisees 
selling or mortgaging their respective halves 
until after the expiration of twenty-five years 
from the testator's death, and also against 
incumbering it for a like period:—Held, on a 
petition under the Vendors and Purchasers 
Act, that the later restriction was void; but. 
following Chisholm v. London and Western 
Trusts Co.. 17 Occ. N. 172, 28 O. R. 347. 
that the former restriction was good, .i that 
the giving of a mortgage by one of the devisees 
on his half constituted a breach of condition 
fur which the heir might enter and divest the 
devisee: and therefore the title was not such 
a one as a nurefinaer could be compelled to 
take. In re Chisholm—In re Lot Three in the 
Eighth Conreaaion of the Totenship of Moan, 
21 Occ. X. 825.

Devise—Restriction—Validity — Res judi
cata—Master of Titles. Re Phelan, 2 O. W. 
It. 21.

Devise—Revocation by codicil — Specific 
devises—Residuary devise—Summary applica
tion. Re Sa rage, 2 O. W. R. 401.

Devise—Sale of Land Deriaed—Mortgage 
for Purchaae Money.] — The testator be
queathed all his personal estate to his wife

absolutely, ami devised his land to his execu
tors in trust for her benefit during life or 
widowhood, and then over. Between the date 
of the will and his death, the testator sold 
all his land, and took back a mortgage for 
part of the purchase money, which mortgage 
was an asset of his estate at his decease:— 
Held, that s. 25 of the Wills Act. R. S. O. c. 
128, had not the effect of making the devise 
applicable to the interest in the land which 
the testator had at the time of his death by 
virtue of the mortgage ; the mortgage was 
part of the personal estate and fell under the 
absolute bequest to the wife. In re Duds,
21 Occ. X. 81, 1 O. L. R. 7.

Devise—Vested estate—Death of devisee 
before period fixed for transfer of land by 
executors—Effect of will of devisee—Forfei
ture— Sale of land — Charge of legac and 
maintenance—Bequest of personalty—Post
ponement of enjoyment. Re Potcell. 6 O. W. 
It. 181.

Devise — \'eated Estate, Subject to be 
Directed—Renta — Expenditure for Improve
ment*. | — Testator devised a farm to his 
grandson “when lie arrives at twenty-one 
years of age, the said form to be kept in re
pair by my executors, to expend at least #50 
each year in improvements,” with a devise over 
in case of death “before receiving the share," 
and a residuary devise to a son and daughter : 
—Held, that the land vested in the grandson 
by the will, subject to la- divested should lie 
die before attaining twenty-one, and he was 
entitled to the benefit of the surplus of rents 
over and above what should be properly ex
pended for repairs, which was to be not less 
than $50 each year, but more if necessity 
should, in the opinion of the executors, arise. 
In re Iteunig, 23 Occ. X. 50, 5 O. L. R. 46, 
2 O. W. R. 15.

Devise at Majority — Vested estate 
subjected to be divested — Benefit of rents 
during minority — Summary application — 
Costs — Affidavits. Re Dennis, 5 O. L. It. 
46. 2 O. W. R. 15.

Devise for Life—Remainder to Devisee's 
Children—Estate Tail.]—Land was devised 
to D. for life "and to her children, if any, at 
her death.” if no children to testator's son 
and daughter. D. had no children when the 
will was made:—Held, that the devise to D. 
was not of an estate in tail, but on her death 
her children took the fee. Judgment of the 
Court of Appeal, 1 O. W. It. 452. affirmed. 
tirant v. Fuller, 23 Occ. X\ 81, 33 S. C. R. 
34.

Devise for Life and that of Wife or 
Survivor — Special Occupant —- Part Intes
tacy.]—A testator by his will devised his farm 
to his son. Abner Butler, “ for and during his 
natural life, and. in the event of his marriage, 
during the life of his wife, or the survivor : 
and at his or their decease to his children, if 
any. hut if the said Abner Butler should die, 
without issue, the said land to descend to my 
then living children." The son married twice, 
having children by his first wife, but none 
by his second, who was left a widow :—'Held, 
that the widow was not entitled to a life 
estate by implication, and that there being no 
special limitation to the heirs of Abner, they 
could not take as special occupants during 
her life, and the result was, that the estate
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tors of Abner, and were assets in tbeir bunds. 
It tiso» v. Hu tier, 21 Occ. N. 5tH, 2 U. L. It. 

87U.

Devise of all Testator's Property —
< /lose 9» le/ion.J—A devise of all “my real 
estate and property whatsoever and of whut 
nature and kind soever,” at n place named, 
doe* not include a debt due by tile devisee, 
who resided and carried on business at such 
place, to the testator. Judgment of the Court 
of Appeal, 4 O. L. H. «82. 22 Occ. N. 37V. 
affirmed. Thorne v. Panons. 23 Occ. X. 18U. 
33 8. C. B. 3U9.

Devise of Laads Subject to Mort
gages Devises-—< 'haryes— Exoneration. ] — 
Motion by executors under Rule 938 for an 
order declaring the construction of the will of 
Alexander Goulet, who died in February. 
lUtrj. leaving u will and codicil, the material 
parts of which were as follows:—“ 1. I hereby 
constitute and appoint my two sous Francis 
Xavier and Alexander Blake to be my execu
tors of this my last will, directing my execu
tors to pey all my just debts and funeral ex
penses. 2. (a). 1 devise and bequeath to my 
wife Mary the easterly half of lot number lf>4 
Talbot Road with everything appertaining 
thereto during her natural life, (b) 1 give to 
my wife Mary all household goods and chattel 
property of all kinds that may belong to me 
at the time of my death. 3. I devise and be
queath to my son Francis Xavier the easterly 
half of lot number 154 Talbot lioad, after his 
mother's death, the easterly half of the 
northerly half of lot 7 in the 14th concession 
of the township of Raleigh, and the south 96 
acres of lot 8 in 14th concession of the town
ship of Raleigh. 4. I devise and bequeath to 
my son Alexander Blake the westerly half of 
lot number 153 Talbot Road, on condition that 
he pays $1,U00 to assist in paying off the 
mortgage. If be fails to pay the above said 
amount, then I devise and bequeath the said 

of lot 168 to my aou Fraude 
Xavier. 5. in place of laud mentioned in the 
4th clause of my will 1 devise and bequeath 
to my son Alexander Blake the south 96 acres 
of lot 8 in the 14th concession of the town
ship of Raleigh mentioned in the 3rd clause of 
will, and further will him $500 and hold the 
lands willed to my son Francis Xavier for the 
said amount, tl. 1 devise and bequeath to

! • i Jane tb< westerly half "f 
the south 80 acres of lot numlier 7 in the 
14th concession of the township of Raleigh, 
in the county of Kent. 7. 1 devise and be
queath to my «laughter Margaret Christenua 
th«- easterly Jialf of the south 80 acres of lot 
7 in the 14th concession of the township of 
Raleigh, In th< county of Kent 8. I devise 
and bequeath to my daughter Delia Eugenie 
th«* westerly half of the northerly half of lot 
7 in the 14th concession of the township of 
Raleigh, In the county of Kent. 9. I further 
will that my n full use
and control over all my lands for 10 years 
after my death in order to pay off the mort
gage now standing against my real estate If 
not paid off at the time of decease. This is 
a codicil to my last will and testament. 1. 
1 will that if at the time of my decease the 
mortgages on my real estate are not paid off. 
each of my daughters shall pay to the execu
tors of my last will and testament the sum of 
$180 to assist in meeting that debt, and 1 
charge the lands willed to each for the re
spective amounts. 2. 1 will to my wife Mary

I all money to be derived from a policy in the 
Edinburgh Life Insurance Company. In all 
other respects 1 do hereby confirm my lust 
will and testament." The testator’s wife pre
deceased him. At the time of his death the 
land mentioned in the 3rd paragraph <>f the 
will was subject to a mortgage for $750, and 
all the other parcels mentioned in tbv will 
were subject to a mortgage for al»out $4,000. 
Alexander Blake Goulet declined to lake the 

I lot in the 4th paragraph mentioned, and 
; elected to take the lot In the 5th paragraph 
| mentioned, with the charge upon the lands of 
! Francis Xavier of $500:—Held, 1, that 

Francis Xavier was not bounu to pa. the 
■tun of $1,000 because the will did not r*

I him to do so in the event which happened.
I hut substituted a payment by him of $5on to 
| be made to Alexander Blake. Held, 2. that 

any trust created by that claus»- terminated 
at tbs death of Mary Goulet Held, 8, that he 
was unable to find in the language used by 
the testator an intention to exonerate the 
daughter's land» from all but $150 of 

1 the mortgagi* debt. The question was 
governed bv s. 37 of the Wills Act. It.

! S. O. c. 128. Under that Act every devise 
I of land which was under mortgage was 

treated us a devise of the equity of redemption 
only, and the devisee tame subject i" tin

| obligation of paying off the mortgage, or a 
! proportion of it, if it covers lands devised to 

others, unless the testator has by his will or 
some other ilocument signfied a contrary in
tention. The three daughters by the will took 
therefore an equity of redemption in the land 
devised to them, subject to the payment of u 

; proportion of the $4,000 mortgage. The codicil 
directed them to pay $150 each to the execu- 

i tors to assist in paying the mortgage, and 
created a new charge upon their land for 
that amount. The testator had not anywhere
signified an intent Ion that the payment of ; 
$150 sheuid relieve them from the liability 

i which existed under the devise in the will of 
1 paying their shares of the $4.000 mortgage 
: debt. The $450 to be pnid by them was by the 

terms of the codicil to be applied in reduction 
of both mortgages, that for $750 as well as 
that for $4 000. Re (lorn 1st, 6 O. W. U. 161, 
10 O. L. R. 197.

Devise of West Half of Lot with
Limitations -Codicil substituting east half 

: —Implication of limitations—Estate. Re M<- 
Sicol, 0 O. W. R. 502.

Devise to Child—Pre-decease—Rights of 
husband—Tenancy by the curtesy. Re Hunt. 
5 O. L. R. 197. 2 O. W. R. 94.

Devise to Widow—Condition against re
marriage—Validity—Absolute gift—Gift over 
—Duty of executor. Re Deller, 2 O. W. It. 
1160.

Devise to Widow—Estate during widow
hood — Fee—Residuary devise. Re Doughty 
nttii Johnson, 2 O. W. R. 42.

Devise to Widow of Life Estate in 
Third of Testator's Land —Right to dower 
ns well—Election. Re Hurst, ti O. W. It. 
417, 721, 11 O. I* R. 0.

Devise to Wife —- Condition—Children] 
—A testator devised his estate to his wife 

I absolutely for herself, ber heirs and assigns 
forever, in lieu of dower, but upou the ex
press condition that she make a will pro-
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viding for txvo of his children, " and if she 
should fail or neglect to make the will, it’s 
my will that instead of iny said estate being 
so devised and bequeathed to her, the same 
shall be equally divided, share and share alike, 
between my said two children, their heirs and 
assigns forever. All the residuo of my estate 
not hereinbefore disposed of 1 give and devise 
and bequeath unto my said wife:" — Held, 
that under the above devise the widow, who 
hud complied with the condition by making 
the will in favour of the two children, took an 
estate in fee simple in lauds forming part of 
the said residuary estate, but that she could 
not revoke the will, and the judgment should 
so declare. In re Turner, Turner v. Turner, 
22 Ucc. N. 389, 4 O. L R. 578.

Devisee- Use of II on He and Allowance— 
Cure in Institution in the Alternative—Exer
cise of Judgment by Executor - Reasgnable- 
»<•»».]—A testator by his will gave the defen
dant all his estate on condition that he should 
pay the plaintiff $50 a mouth, and that she 
should have the use of the testator’s hc,ise 
and furniture for her life, and by a codicil 
provided that if “in his (the executor’s) own 
absolute judgment he is of opinion ” that it 
would be best for her to be cared for in some 
institution, he should have the right and 
authority to place her there (with her consent 
in a specially mentioned ease), and that the 
chqrges for caring for her there should take 
the place of the use of the house and furniture 
and the monthly allowance. The defendant 
chose an institution where the plaintiff would 
be a paying inmate and be cared for (not the 
specially mentioned ease), but the plaintiff re
fused Ij leave ttie house, and the defendant 
censed paying the monthly allowance, and the 
plaintiff brought this action for the arrears 
of the allowance and for the construction of 
the will:—Held, that the will, executed in 
1800, indicated that the condition of the 
plaintiff was one that needed care and over
sight ; that in 1901 the defendant came t" tb" 
conclusion and made it known to the plaintiff 
that it would be for her welfare to give up 
housekeeping, and take the benefit left to be 
brought into effect by his absolute judgment : 
that he had the right and authority to place 
her in a sufficiently adequate home (other 
than the specially mentioned case), without 
her consent, and that the choice lie had made 
was such a one, and he was entitled to posses
sion of the house, and to cease paying the 
monthly allowance. Leduc v. Booth, 23 Occ. 
N. 46, 5 O. L. It. <18. 1 O. W. It. Him.

Devisee Dying without Living Issue
—Life estate. lie Blackwell, BlacTtrell v. 
Blackwell, 3 O. W. It. 232.

Direction to Accumulate — Contingent 
Inttrcst — Acceleration — Cancellation of 
Legacy if Will .IffncArn/.] — The testatrix, 
who died on the 14th February. 1892, by her 
will devised certain moneys and lands to her 
executors and trustees with directions to In
vest and keep invested and re-invested (com
pounding Interest) until the iTtii Mardi, 
1915. when the whole accumulated fund was 
to be handed over to the plaintiff, if lie was 
then alive; but 'f he died at an earlier date, 
leaving living issue, then to his 'diildren, am! 
if he died without leaving any living issue, 
then to the other children of the testatrix:—
lb'i,i. thin tb,' illegal part <>f the will was 
not that deferring payment of the corpus till

1913, but that directing the undue accumula
tion of income for over tweuty-oue years ; that 
the plniutiff's interest was merely coutingeut 
or subject to be divested if lie "did uot live 

j until 1915; that the Court will necelerute 
payment in cases which rest on the DOStpone- 

I meut of enjoyment of property absolutely 
| bestowed on the beneficiaries, as it is against 
| public polipy to restrain a man in the use or 
j disposition of property in which no one but 
I himself has any interest, but that in this case 
, there was no acceleration in the enjoyment of 
I any interest under the will as an effect of It.

S. (J. 1897 c. 332, and no such absolute vested 
j interest in the plaintiff as entitled him to stop 
i the accumulation in order to claim a present 
; payment ; that the executors might proceed 
i with the conversion of the lands and the 
j combination and accumulation of the interest 
: for twenty-one years; that for the following 
I two years the accumulation must cease and 
| the income be paid out to those entitled, per- 
■ sonalty to the next of kin and realty to the 
I heirs-at-law if the plaintiff were then alive:—
; Held, also, that the plaintiff’s action was to 
j obtain a construction of the will and declarn- 
i tion of his rights rather than seeking a modi- 
I tication or changing of the will, and so did 
1 not operate a forfeiture of his share within 
: the meaning of the prohibition in the v’ll 
j against action adverse to the testatrix’s 

bounty. Harrison v. Harrison, 24 Occ. N. 
222, « O. L. It. 297, 3 O. W. It. 247.

Direction to Pay Debts and Testa
mentary Expenses Specific Legacies—Re- I siduc — Succession Duties — Exoneration or 

I M\pecific Legacies.] — It was contended that 
j under a direction in a will to pay debts and 
j funeral expenses, the executors were bound 
j to pay the succession duties out of the residue, 
j to the exoneration of the specific legatees:—
; Held, by tin- Divisional Court, approving 
; Kennedy v. Protestant Orphans' Home, 25 O. 
I It. 235, Manning v. Robinson, 29 O. H. 483,
! and Ite Holland, 3 O. L. R. 406, that succes- 
1 sion duty does not come within the description 
| either of a debt or a part of the testamentary 
j expenses, and that the specific legacies not 
1 being specially exonerated by the will, were 
! not to be exonerated from their proportion of 
j thi‘ succession duties payable upon the whole 
j of the estate, at the expense of the residuary 
! legatees. Re Bolster. 25 C. L. T. 455, 6 O.
! W. It. 800, 10 O. L. R. 591.

Direction to Pay Testamentary Ex
penses Devise— Succession duty — Charge 

1 against devisee—Municipal taxes—Provincial 
| government taxes—Residuary estate—Charge. 

Re Watkins (B.C.), 1 W. L. R. 457.

Direction to Sell Land — Conversion 
I into personalty—Death of devisees—Personal 
! representatives — “ Equal moieties." Jordan 
I v. Frogleg, 5 O. W. R. 704.

Distribution of Estate — “ Heirs ” of 
deceased children of testatrix—Widows of de
ceased sons — Exclusion — Compromise — 

1 Approval by Court. Re Waldic, 6 O. W. It. 
I 1003.

Distribution of Estate — "Heirs" — 
! 1 Xext in Heirship" — Period of Ascertain- 
j meat.] — Following a gift to the testator's 

widow of his real and personal estate for her 
life, there was this clause in a will : “ My 
whole estate (after the death of my wife) be 
'•qunlly divided between my brothers Luke
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Gardner. Joseph Gardner. Mrs. Catharine 
XValkin*. and my deceased sister, Mrs. Sarah 
A. Hutchinson's children, or their heirs. 
Should no heirs of any of the above be alive, 
that it go to the next in heirship —Held, 
that the persons entitled in the tirst place were 
all the children of Luke, Joseph, Catharine, 
and Sarah, living at the testator's death or 
!»orn afterwards during the life of the widow. 
l*er capita, and not per stirpes. The words 
" children or their heirs" meant “children or 
their issue," and gave the share of a child 
dying in the lifetime of the widow to the issue 
of the child so dying, in substitution for, and 
not by descent from, the child so dying. The 
shares of the children entitled to share be
came vested at once; but if any child died in 
tli lifetime of the widow leaving issue, the 
share of that child was diverted and went to 
such issue, and vested at once and finally in 
the issue, who then became the stock of de
scent. The words " next in heirship " meant 
the heirs at law to the realty and the statutory 
next of kin to the personalty. The heirs or 
next of kin are to be ascertained at the death 
of the person whose vested share they took. 
In rc Gardner. 22 Oec. X. 11», 3 U. L. It. 
343, 1 O. W. H. 167.

Distribution of Estate—Income—Cor
pus. He Hutlcr, 1 O. W. It. 826.

Distribution of Estate—Period for— 
Acceleration — Income — Accumulation—In
fant. He Hughes, 4 O. W. It. 462.

Dower—Election— 1 nnuitic»—/Ke-decease 
of First Annuitant—Highlit of Subsequent — 
Intestacy — “ Halance^' of Estate.] — The 
testator gave annuities to hia wife and only 
child ; the latter pre-deceased hitu. lie gave 1 
to his wife $2U0 a year during widowhood, 
and to his daughter $200 a year as long as i 
she remained unmarried but in case she mar
ried. only $150, the other $50 to go to the I 
wife. At her death the $150 was to go to I 
a charity. Until the testator's farm was sold. I 
his wife and daughter were to have the house 
and lot with furniture and chattels while they 
remained unmarried ; at the death or marri
age of either it was to go to the other, hut 
after the death or marriage of both the house 
and lot were to be sold and the money was to 
go to a charity. The annuities were to be 
taken out of the farm rent. Any balance of 
money received from rent was to go. with 
the interest of money on deposit, annually to 
two charities until the farm was sold. The 
executors were to have power to sell the farm j 
in case of increased exquises or rise in prop
erty. and the amount was u> !>.■ tanreeted, and 
the amount of interest required was to le 
used in place of rent, and the balance of in
terest to go to the two charities until the 
death or marriage of the wife or daughter. 
After the death of both, the estate was to Is* 
divided among charities: - Held, that the 
widow was put to her election between the 
provisions of the will and her dower. 2. That 
I hi-a use the first annuitant died in the testa
tor's lifetime, it did not follow that those who 
were to take at her death took nothing; the 
annuity was payable to them from the testa
tor's death, hut only $150 a year. 3. There 
whs no intestacy as to the additional $50.
4. Upon the facts, ns found by the Judge, 
with regard to the money on dejHwit, there 
were no reasons impelling the conclusion that 
there was an intestacy as to the interest

therein, in the face of the testator'4 declara
tion that he disused of all his property. 5. 
There was no iutestacy as to tl u-p’us or 
any part of it. By the word nee " the
testator meant the rest or residue ui the whole 
of his property. 6. There was no Intestacy 
as to the furniture and chattels, after the ex
piration of the interest therein given to the 
widow ; this property was included also in th<- 
"balance." In re Newborn, Toronto (Jaunit 
Trusts Corporation v. Newborn, 22 On X. 
12U. 1 O. W. R. 122.

“ Dying without Heirs ”—Estate.] —A 
j testator gave and devised to his daughter all 

his real and personal property, subject to the 
! payment of certain legacies and charges, and 
I "in the event of her dying without heirs"J then to the testator's brothers and sisters — 

Held, that the ulterior devisees being related 
to the first devisee, the "heirs" of the first 

| devisee must be construed to be “heirs of the 
j body," and therefore that as to the realty the 

daughter took an estate tail, and as to the 
I personalty an absolute estate. In re J/<

.1 1 fountd. 23 Occ. X. 326, 0 O. L. II. 478. 2 O. 
XV. R. 068.

Effect of Codicil—Decree in former suit 
I —Annuities—Setting apart whole estate to 

answer — Revocation of legacies—Arrears - - 
Interest—Reference—('osts. Dalton v. Mil-
hams. 2 O. XV. R. 814, 3 O. XV. R. 415.

Estate for Life—Remainder to Hiirs— 
“ Then .Survi'rinp,"]—A testator devised land 
to ins wife “during the full term <>f time that 
she remains my widow and unmarried." and 
subject thereto to two sons “ during the full 
term of time of their natural lives, and if 
either of my said sons should die not leaving 
heirs the issue of his own body, his surviving 
brother shall inherit his share of the said 
lands for the time being, and after the decease 
of both my said sons, the before mentioned 
land and premises shall lie sold and the pro
ceeds thereof of each share shall he equally 
divided mill given unto their n 
heirs then surviving them, share and share 
alike —Held, that the will gave a life estate 
for the joint lives of the two sons, with re
mainder in fee to the persons answering the 
description of the heirs of each s>n at the 
death of the longest liver of the two sons. 
Haifjhrt v. Dangerfield. 23 Occ. N. 87, 5 O. L. 
R. 274, 1 O. XV .R. 551.

Estate TaiL]—Re McAllister, 1 O. XV. 
R. 230.

Executors Implied Power to Sell Land 
—Devolution of Estates Aet — Vendor and 
Purchase.]—After giving the whole of her 
estate, real and personal, to her stepson and his 
wife and their three children, the testatrix 
proiSHxls, "It is my will that the personal 
effects shall be kept in the family, hut the 
real estate shall Ik- sold and equally divided, 
and 1 appoint my stepson. Hurry Roberts, and 
his daughter. Annie Roberts, to execute this 
will. Teetzel, J., held that the executors had 
an express jtower of sale, not dependent upon 
nor affected by the Involution of Estates Act. 
He Roberts and Hrooks, 25 C. L. T. 44M. 6 
O. XV. R. 4», 10 O. L. R. 826.

Executors -Mortgage—Covenant for pay
ment—Possession. Haight v. Dangerfield, 1 
O. W. R. 551.
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Executors Power to tie11 Lunds—Power 

to Exchange— l endor and Purvhaaer.] — A 
testator devised her real estate to be equally 
divided between her children when the 
youngest of them attained twenty-one, with a 
power to the executor " to sell or dispose of 
any or all of the above real estate, should he 
thiuk it in ihe interest of my children to do 
so, and should he pay off any debt or debts 
now standing against such real estate, the 
same to be deducted from such sale or sales 
—Held, that the executor had uo authority to 
exchange the lauds of the testatrix for other 
lauds. In re Confederation Life Association 
and Clarkson 23 Oec. X. 32û, 0 O. L. R.
out).

Executors —■ Power to sell — Real estate 
undisposed of—Intestacy—Trust, lie Camp
bell and Norwood, 1 O. W. R. 139, 390.

Executory Devise—Period of vesting— 
Majority—Death of life tenant—Double event. 
Evans v. Evans, 1 U. W. It. 09, 233.

Fund for Payment of Debts, Etc.—
Specific legacies. lie Page, 1 O. W. It. 849.

General Gift—Contest — Real Estate — 
Deleted Words. ]—By one of the clauses of 
his will, a testator gave to his nephew his 
mill, tannery, houses, lauds, and al! his real 
estate, effects, and property whatsoever, and 
of what nature and kiud soever, at a named 
place, chargeable with certain legacies — 
Held, that the clause, when taken by tiself, 
would include personal as well ns real prop
erty, yet when rend with other clauses of the 
will, and the whole context taken into con
sideration, the gift was limited to the real 
estate. Qun*re, whether in construing a will 
deleted words can be looked at. Thorne v. 
Parsons. 22 Occ. N. 379, 4 O. L. R. 082. 1 O. 
W. It. 008.

Gift “ during Natural Life ”—Absolute 
Interest.]—A testator gave $ÔOO to A. 8., but 
limited the disitosition of it so that she got 
for her own use absolutely, only the interest 
upon it. He provided that at her death this 
$oUU was to be given to her eldest son, E. < ' 
8., and that he could use this sum “ for his 
benefit during his natural life." Then the 
testator purported to give to his wife all that 
remained after the $üUU was taken out. but 
he limited her for her own use absolutely, to 
the interest only, and when the capital should 
be no longer needed to earn interest for his 
wife, he gave it to certain persons named, and 
in aM ntses " for their benefit during their 
natural livesHeld, that the testator in
tended to dispose of all his real estate, and 
had carried out his intention by a payment 
over of the $600 after the death of A. S.. 
and by a division of the rest after the death 
of his wife ; and that the sum of $500 was 
an absolute gift to E. C. S.. and upon the 
death of his mother he was to be entitled to 
it absolutely ; and the testator did not die 
intestate as to any portion of his estate. In 
re fhapman, 22 Occ. X. 260, 4 O. L. R. 130, 
1 O. W. R. 434.

Gift during Widowhood. 1 —A testator 
devised all his real and jiersonal estate to his 
wife for her sole and absolute use, and then 
added : '* The real property while the said 
(wife) remains my widow. But in case my 
wife should again marry. I request my execu
tors to sell all my real and personal estate

when my youngest child should come of age, 
and t lia t they, ni y executors, shall divide the J proceeds between my 0 younger children." The 

! widow did not marry again and left a will 
I devising all her real and personal estate :— 
| Held, that the absolute devise to the wife 

was not cut down by the subsequent words.
I which were applicable only to the widow’s 
i marriage, and that the real estate passed 

under her will. Order of Street, J.. 3 O. W. 
R. 149, affirmed. In re Rurnby. 24 Occ. X.

I 315. 8 O. L. R. 283, 4 O. W. R. 10.

Gift for Life — Codicil—Bequest of Life 
Interest with Power of Appointment by Will 
—Bequest of Corpus to Legatee in Default.] 
—A codicil gave Louis merely a life interest 
in an income, with a power of appointment by 
will, in default of the exercise of wh'ch the 
testator would be intestate as to the disposi
tion of the corpus after Louis’s death. While 
an unlimited gift of income carried to its 
donee the corpus as well, no authority could 
be found for holding that a gift of in oum 
for life had this effect. Nor did that super- 
added power of appointment, which could 
never be exercised in his own favour, increase 
in any wise the interest of the donee of this 

| power in the fund which was its subject. By 
clause te) of his will the testator had devised 

I the rest and residue of his property to Louis. 
The corpus of the $10,000, of which the in
come by the codicil was given to Louis, would 
not, under the echem <>i the ^ ill as originally 
framed, have been residuary estate. By a 
preodtoa clause, (d), which the codicil re*

I voked, I-ouis E. Ilaumer was given the entire 
I principal of his father's estate, except a sum 

set aside to produce an annuity for his mother ;
I the testator by this codicil revoked the gift 
I to his sou of the principal of his estate : by 

the same instrument he expressly confirmed, 
inter alia, the residuary bequest to him, 
which, the testator being otherwise intestate 

! as to the corpus of the $10,000 (except that 
| he gave his son a power of appointment by 
j will over it), therefore, carried that corpus :

—Held, the testator had in fact given the 
| corpus of-the fund to his sou in default of his 
! exercising the power of appointment. The 
| authorities seem uniform that such provisions 
I constitute an absolute gift entitling the legatee 

to have the fund paid over. Re llanmer. 4 
O. W. R. 474, 9 O. L. It. 348.

Gift of Personal Property for Life—
Absolute Gift—Gift over Confined t Undis
posed of Property—Legary—Death > '.egatee 
— Time of Vesting — ** Before Receiving” — 
Devise — Estate — Rule in Shelley’s Case — 
Restraint on Alienation—Life Tenant—Lia
bility for Taxes — Advancement — Interest— 
Use of Rouse — Survivorship — Piorreds of 
Sale—Distribution.]—Motion by executors of 
will of Charles Tuck for a summary order 
determining certain questions arising ns to 
the construction of the will nud distributiou 
of the estate of the testator, who died on 
29th May. 1877. The words of the will 
which dealt with this property were as 
follows : “ Also I give, devise, leave, and be
queath to my said wife the full possession and 
occupation of the lands and premises now 
owned by me for and during her natural life, 
together with all my household furniture, per
sonal property, goods and chattels, money, 
notes, and securities for money of every kind 
soever, to be for her use and behoof during 
lier natural life, in lieu of flower, which she 
consents to accept instead thereof, and which
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possession is to be held by her so lung as she 
shall remain ui y widow. And tiually i do 
hereby will and ordain that all the personal 
property consisting of goods, chattels, money,

< - ivable, of \< hat kind soever that 
may be in possession of my said beloved wife 
at her decease and not otherwise disposed of 
shall within one year after her decease lx- sold 
by my executor hereinafter named, and the

: moneys arising iron the same 
shall be equally divided among my daughters 
as beiug part of ray estate:*'—Held, that tin- 
widow, May Ann Tuck, took absolutely all of 
tbe personal property which she appropriated 
to her own use and used up during her life, 
and that there was a gift over of only so 
much of the personal property of Charles 
Tuck aa was in the possession of the widow 
at the time of her death. The part of the will 
referring to the daughters was ns follows. 
'* And also 1 hereby will and ordain that at 
the decease of my beloved wife the said lot 
shall Ik- sold for the is-neüt of my daughters, 
the legatees hereinafter named, and tin- 
moneys arising from the sale of said lot shall 
be equally divided among my daughters, the 
legatees of this my will, share and share alike. 
The names of my daughters, the legatees 
herein named and who are alive at the date 
hereof, are as follows; and if any one or 
more of the above named legatees shall be 
deceased before receiving her or their interest 
or share in or from mv estate, then and in 
such case her or their heirs shall inherit the 
same, and if any one or more of the above 
legatee* shall have become deceased and have 
left no legal heirs then her or their shares shall 
revert to tbe other legatees, or their heirs, 
and shall Ik* equally divided among them — 
Held, that the share of Martha had become 
vested at the time of her death, and that 
share must Ik* paid to her estate. The words 
" before receiving " might in this case well be 
interpreted ns "before time to receive." The 
w ords of the will as to William Tuck were : 
“ Also at or upon the decease of my Moved 
wile, i . h e aid * vise to my eon William 
Tuck for and during his natural life, and 
his lawful heirs after him, subject neverthe
less to tlie provisoes and conditions herein con
tained. all that certain parcel to have and to 
hold the same from and after the decease of 
my said beloved wife, during his natural life, 
and subject to this express condition, namely, 
he the said William Tuck shall have no power 
to sell nor any right to dispose of the above 
real estate or any part thereof, but shall trans
mit to his lawful heirs unimpaired. If he shall 
have any. And I further will ami ordain 
that should my said son William Tuck fail to 
have any lawful heirs, then my will is that 
the said lands and premises thus devised than 
at his decease Ik* sold and the proceeds arising 
therefrom equally divided among the other 
legatees or their lawful heirs. And I further 
will and ordain that whether my said son 
shall have lawful heirs to inherit after him 
or fall therein, the above provisions made by 
me in his favour shall be and constitute his 
entire share in my estate:”—Held, that the 
effect of what the testator did was, hy the 
operation of the rule In Shelley's case, to give 
tbe fee simple In the la ml mentiom-d to 
William Tact In re Turk, fl O. W It. 150. 
10 O. L. It. 300.

Gift to Child — Condition — Marriage 
Consent of Executors — Invalidity — 

Mixed Fund.]—Testator died on the 1st May, 
1000, leaving a will dated 14th March, 1808.

I in which he gave to his sou out of and from 
j the annual Income and protits of the invest

ment and rents of his real and personal es
tate $300 per year while unmarried, "but, 

| if he marries to the satisfaction of and with 
the consent of the executors, then he is 
to receive the whole annual income of the 

! estate during his life." There was no be
quest over in case the sou married without 

I consent, nor any subsequent disposal of the 
; estate affecting these assets. The son mar- 
■ ried without consent : — Held, nevertheless 

that he was entitled to the whole income. 
With regard to personalty, the Court of 

: Chancery long ago adopted the rule of the 
j civil and ecclesiastical law by which such a 
j condition is void or regarded us merely in ter- 
! rorern ; and according to modern rules a 

mixed or mused fond is to be treated ;
! the same way as personalty. Review of 
; English authorities. In re Hamilton,
! Occ. N. 12ti, 1 O. L. K. 10.

Gift to Childern — /Substitution in Fav- 
I our o/ <Irandehildren—Distribution per L'ap- 
! ife.]—Where by a will property is given to 
| the children of the testator, a charge de sub- 

etitutian In favour ol ins grandchildren in 
I equal shares, the division should be made 
! per capita among those named. The " sub- 
! stitutiou " opens on the death of each beriter 
I for life us to his share in favour of all the 
j grandchildren living at the time of the opeu- 
I iug of the " substitution " for each share.
: Rcmillard v. Chabot, <j. It. 20 S. C. 4U8.

Gift to Class - Ascertainment.] — A 
testator bequeathed the sum of $500, as to 
income to be applied for the support of his 
grandchildren, children of his sou John, and 
as to principal to Ik* paid to them equally 
as they respectively attained the age of twen
ty-one years:—Held, that the members of 
the class entitled to share were to be ascer
tained ni the time when tike eldeel ol 

I class attained the age of twenty-one years, 
and that those grandchildren born after the 
death of the testator and before that finie 

1 were entitled to share. In re Archer, 24 
Occ. N. 23U, î O, L R, 491, 3 O. W. R.

. 510.

Gift to Class — Death of Member B<
1 fore Testator — Children of Deceased Mem 
| ber.\—The testator, who at the time of mak

ing his will in 1801, had four children living 
at Barnstable, England, devised two hous- -, 
to his “ children at Barnstable, England, to 
be divided among them iu equal shares." One 
of the four children died after the making of 
the will and before tbe testator, leaving chil
dren :—Held, applying the principle of Re 
Williams. 23 Occ. N. 166. 5 O. L. It. 346. 

! that s. 3(1 of the Wills Act did not apply.
and that the children of the deceased child 

' took no share. In re Clark, 24 Occ. N. 390, 
S O. I* u. 000, 4 O. W. R. 414.

Gift to Members of a Class - Substi-
i tution — Ascertainment.]—The testator di- 
, rected that the residue of hie estate should 
! be divided equally among the children of his 
; named brothers and sisters, share and share 
: alike, “ so that each nephew and niece shall 

receive the same amount; and in the event 
j of any of my said nephews or nieces pre- 
I deceasing me or dying before the time for 
I distribution arrives, leaving children, . .

that the share which would have gone to
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•uch nephew or niece, if alive, shall be dis
tributed equally among his or her children.'* 
The will was dated the 5th May, 1902, and 
the testator died on the Uth February, 1908. 
One of the testator's sisters named in his will, 
and who survived him, had a daughter who 
died in 1880, leaving a son :—Held, that this 
son was not entitled to a share of the residue. 
L'hristopherson v. Naylor, 1 Mer. 320 followed. 
In re Potter's Trust, L. It. 8 Eq. 62, not 
followed. A nephew of the testator, a son 
of one o£ the named brothers, was living at 
the date of the will, but died before the 
testator, leaving a daughter, who was held 
entitled to a share. In re Fleming, 24 Oce. 
N. 323, 7 O. L. It. 051, 3 O. W. It. 022.

Gift to Widow — Dower -— Election — 
Abatement of legacies — Administration or
der. Re Hunter. Hunter v. Hunter, 3 O. 
W. It. 141.

“ Including ” — “ Estate ” — Foliciea 
of Inaurance.]—By a clause in his will a 
testator bequeathed to his wife one-half his 
estate, “ including jiolieies of insurance made 
payable to her upon my death." The tes
tator left three policies, one for $1,000 pay
able to his wife, the second providing for pay
ment to his wife of an annuity of $250 per 
annum, for twenty years,, and the third pay
able at his death to the " legal heirs." There 
were no children, grandchildren, or mother, 
living at the time of the testator's death, 
but his widow survived him :—Held, that 
the third policy, being payable to the heirs 
and not to the widow as a preferred benefi
ciary, formed part of the testator's estate, 
although ns a fact the widow was the legal 
heir; but the first two policies did not form 
part of the estate. By them a trust was cre
ated in favour of the wife as a preferred 
beneficiary, and so remained until the death 
of the testator :—Held, also, that “ includ
ing " imported addition. In rc Duncombe, 
22 Occ. N. 107, 3 O. L. K. 510, 1 O. W. 
R. 153.

Inconsistent Bequests — Reconciling— 
Formal lit guest of Residue.]—A testator be
queathed all his clothing, wearing apparel, 
and personnl effects to his brother; all his 
household furniture and other personal pro
perty to his sister, lie then devised to his 
sister for life all his real estate, with re
mainder in fee to his nephew, subject to cer
tain legacies and annuities which he charged 
upon it ; and wound up his will by devising 
and bequeathing the rest and residue of his 
real and personal property to his nephew. 
At the time of his death the testator’s per
sonnl property consisted of: household goods 
and furniture, $150; farming implements 
and live stock, about $500 : book debts and 
promissory notes. $35; cash, $273: wearing 
apparel, watch, chain, etc., $25; total, $983: 
—Ileld, that all the brother took was the 
wearing apparel and the watch and chain ; 
that the sister took all the remainder of the 
personalty; the nephew taking none of it. 
The proper view of the residuary clause was 
that the testator, having disposed specifically 
of all his estate, both real and personnl, add
ed the residuary clause for the sake of 
greater caution or as a usual form. In rc 
Pink. 23 Dec. N. 19, 4 O. L. R. 71S. 1 O. 
W. R. 772.

Insurance — Debts — “ Designation "
— Election — Mortgage — Charge on laud
— Failure of specific legacy — Devise — 
Estate — Term — Maintenance. (Jriffith v. 
Howes, 5 O. L. it. 439. 2 O. W. It. 293.

" Land Property " •— Absence of resi
duary devise — Personalty — Inference — 
Parties — Next of kin. Howard v. Uuigleu,
2 U. W. R. 694.

Lapsed Bequest — Absence of residuary 
clause — Intestacy. Itc Sevett, 0 O. \V.
It. 971.

Lapsed Devise - Effect on legacy — 
Charge on laud devised — Effect on devise 
of remainder — Acceleration — Contingent 
remainder — Intestacy — Dower — Alimony 
decree — Release — Estoppel. Re Wilson,
3 O. W. It. 754.

Legacies — Abatement — Devastavit.]— 
Testator died in 1878 having made a will 
and a codicil. By the will he gave to his 
wife certain chattels for her life, and all 
the rest of his estate to his two executors 
upon trust to sell and out of the proceeds 
to pay funeral and testamentary expenses 
and the legacies bequeathed by the will or 
any codicil thereto, and to invest the residue 
in their own names and pay the annual in
come to the wife for life, and after her 
death to divide the estate between themselves 
(the executors) in the proportion of two- 
thirds to one and one-third to (lie other. 
By the codicil the testator gave certain speci
fic legacies and directed that they should be 
paid by the executors after the decease of 
(lie wife from out of the two-thirds given 
to one of the executors. That executor died 
in 1885. After his death the other executor 
appropriated to his own use a part of the 
moneys of the estate, and died insolvent in 
1900. The widow died in 1901. It was 
then found that more than one-third of the 
estate had been dissipated :—Held, that the 
part which remained belonged to the estate 
of the innocent executor, subject to the pay-
.... in of the legacies given by ill.........dial,
which should be paid in full and should not 
abate proportionally with the two-thirds share 
given to that executor. In re Dunn, 24 Occ. 
N. 295, 7 O. L. It. 560, 3 O. W. It. 311.

Legacies — Annuity — Resort to corpus 
of estate — Time for first payment — Priori- 
tiee between legacies Vested legacies. Be 
Athenian, 3 O. W. It. 424, «74.

Legacies — Conditions — Defeasance — 
Payment before period mentioned in will. 
Re Shore, 1 O. W. R. 580,

Legacies — Date of Vesting.]—By his 
will the testator gave to his wife a life in
terest in all his property, and upon her 
death ho bequeathed to an adopted daughter 
K. a sum of money to be invested in the 
mime of A., her son, or any more issue 
of hers there might be; the interest to be 
hers for life: and in case of her death or her 
sa ill son " leaving more issue, the remainder 
to be equally divided among them : and in 
case of her death, and her said son leaving 
no other issue, then the (said) sum to re
vert back to C." On the death of K. she was 
survived by her said son A. and two other
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children :—Ht*id. that the fund vested alwv- 
lutely on the death of K. in her three children, 
and that it was not the meaning of the will 
that the fund vested in C. in event of A. 
dying, leaving no brother or sister surviving 
him. Kirriton v. kayt, 23 Occ. N. 13b, 2 
N. B. Eq. Rep». 433.

Legacies — Interest Commencement 
— Teatutor in loco pureutis — Realisation of 
estate. Re Hwemeey, 2 O. W. R. 7U2.

Legacies interest. |—A will directed that 
the estate, real and personal, should Ik- sold, 
and that the executors should hold the pro
ceeds in trust to pay an annuity of $tiUO, and 
then to pay all the residue of the income 
t-. the testator's widen foi life, and on her 
death to divide the cornus, paying to two 
grandchildren $1,0U0 each, and dividing the 
residue among the testator's children. The 
will declared that the two legacies to the

f:raudchildren were subject to the widow's 
ife interest, and directed that they should 

be paid when the grandchildren should attain 
twi nt y-one. but in case the estate should be 
divided before they attained that age, interest 
should be i>aid on their legacies If the

hildren died before attaining twenty- 
one, the legacies were to fall into the estate. 
Roth the grandchildren attained twenty-one 
before the death of the widow :—'Held, that 
interest on the legacies should be paid by 
the estate only from the death of the widow. 
Toomey v. Tracey. 4 O. R. 70S, distinguished. 
in re Scaddtng. 22 (>cc. N. 408, 4 O. L. R. 
632. 1 O. W. R. 467. 683.

Legacies — Payment oat of Real Estate.) 
—A testator by bis will devised a farm to 
each of his two sons, subject to the right 
of his widow to work and manage the farms 
for her own benefit until certain fixed dates, 
end subject to the payment '<> her after those
dates of certain sums of money by the de
visees. Hi- then gave legacies to his daugh
ters. and proceeded as follows: "I give to 
my wife all the moneys that remain after pay
ing my former ‘ bequeath*,' debts, and funeral 
ex « see and all that may accrue from the 
farm during her term of management, to dis
pose of as she pleases, but if she should die 
without disposing, then I order that the 
undisposed part be divided among my sons 
and daughters then living. 1 order my exe
cutors t i sell ray undisposed real estate and 
divide it equally amongst my children then 
living:"—Held, that there had not been ere 
ated a blended fund composed of the resi
duary real and personal estate so as to make 
applicable the rule established in Oreville v. 
Browne. 7 II. L. (’. 085), and that, the un
disposed of is-rsonal estate being insufficient 
to pay them, the legarier to the daughters 
could not bo paid out of the undisposed of 
real estate. 7» re Hath y. 24 Occ. N. 54, 6 
O. L. R 088, 3 O. W. R. 20.

Legacies — Period of vesting — Distri
bution — Realty and personalty — Rale — 
Direction to trustees. Smith v. Mason, 1
O. W. R. 478.

Legacy — Defined payment — Executor 
— Mortgagee — Change of circumstances. 
Re Boyd, Hoyd v. Boyd. 2 O. W. R. 1066.

Legacy — Interest — Accumulation — 
I,imitation — Condition — "Against." 
White v. Me Lagan. 1 O. W. R. 50.

Legacy — Period of vesting — Direction 
to distribute estate — Discretion of execu
tor». Re Barvk, 1 O. W. R. 436.

Legacy — Revocation of Life interest — 
Acceleration — Period of Distribution.)—A 

! testator directed a sum of money to be set 
apart by his trustees, and the income paid to 
A. for life, and that after his death the cap- 

I ital should be divided among A.'s children 
in certain shares. The testator further di
rected that in the event of a. dying while 
any of his children should be uuder the age 
of 25 years, the income of the fund should 
be paid to their mother while such children 
respectively should be under that age " for 
the maintenance and education of such child 
or childreu respectively while he or she shall 
be under that age." By a codicil the testa
tor revoked the " legacy and annuity ” to 
A. :—Hold, that the gift to the childreu was 
not revoked, but vested on the testator’s 
death, and that the share of each child in 
the capital was payable on his attaiuiug the 
age of 25 years. Lada v. Lewi a, 23 Occ. N. 
267, 2 N. B. Eq. Reps. 477.

Legacy — Specific or demonstrative — 
Absolve of source of paymeut designated. 
Re 11 iidey, 6 O. W. R. 500.

Legacy — Support and maintenance — 
Absolute gift — Life interest — Discretion 
of executors. Re Evans, 3 O. L. R. 401, 1 
O. W. R. 98.

Legacy — Usufruct — Substitution.]—" I 
give . . . unto, my daughter .... 
wife of K., the use, usufruct, and enjoyment, 
during the term of her natural life, of all 
my property, real and personal, movable and 
Immovable, of which i may die poeaeeaed 
hereby constituting my said daughter my uni
versal usufructuary legatee and devise»-, with
out being held to give security for much uro 
fruct and enjoyment, and whom 1 exempt 
from taking an inventory of my said proper
ty. which said usufruct shall at all times 
be excluded from the community of property 
existing between her and her husband. And 
aa the bequest made by this will is meant 
as and for her maintenance and alimentary 
support, l expreealj exempt the eame from 
seizure for any debts created by her or her 
husband . . . After the death of my said
(laughter ... I order and direct that 
my said property, of which the use and unu 
fruct is granted to her* shall go and belong 
to the child or children, issue of her mar
riage with the said K., or with any future 
husband, and in default of such issue, said 
property to become the absolute property 
of my nearest relatives or nearest of kin. 
in equal proportion, share and share alike." 
This clause in n will, held to give a legacy 
of usufruct and not a substitution. Kiddt-r 
v. Campbell, y. R. 20 8. 324.

Life Estate — Remainder — Period for 
ascertain ment of remaindermen — Executor 
— Dealings with estate — leases. Re Gal- 
layher. 6 O. W. R. 28.

Life Estate. Re Padget and Cnrren, 1 
O. W. R. 427.

Life Estate — Estate Tail —- Survivor
ship — Disentailing Deed—Condition of D( 
rise—Bearing Testator’s Xante — Vendor 
and Purchaser.)—A testator devised the lands
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“ whereon I now reside " to his sou “ during 
his natural life, and at his deuease to the aee- 
ond male heir of him and his present wife, 
and his heirs male for ever, and in default 
of a seeoud male heir to their second sur
viving female heir or child, and her male 
heirs for ever, provided she continues to bear 
my name during her life." The testator's sou 
had by the wife mentioned In the will (our 
children, one son and three daughters, of 
whom one sou and one daughter survived 
the testator's son and his wife. One of the 
daughters who predeceased the testator s sou 
had previously joined with him in a disen
tailing deed in which it was recited that she 
was the tenant in tail in remainder ex
pectant upon the decease of her father :— 
Held, that the testator's sou took a life estate 
only, and tin- surviving daughter an estate 
tail male; and that the disentailing deed did 
not stand in the way of that daughter mak
ing a conveyance of the lauds in fee:—Held, 
also, that the condition as to continuing to 
bear the testator's name did not prevent the 
daughter, bring unmarried, from conveying 
in (ee. in n Brown end Slater, 28 Oce. V 
172, B O. L. H. 386, 2 O. W. It. 101.

Life Estate — Remainder — Power of 
disposition given to life tenant by codicil — 
“ Dispose and deal with " — Enlargement of 
beneficial interests. Re Armâtrong, 3 O. W. 
It. 627, 708.

Life Estate — Remainder — Vested in
terests of remaindermen. Re McNickol, 2 
O. W. It. 105,

Maintenance Clause — Lien.]—Where 
a testator by his will gave his estate, con
sisting of a farm and dwelliughouse and per
sonal property, to his eon upon condition 
that he would maiutain the testator's widow 
and daughters, excepting in the event of their 
marrying or leaving home, and declared that 
they should have a home in the dwelling 
while unmarried, it was held that the estate 
was charged with their maintenance. Cool 
v. Cool. 25 Occ. N. 8H, 3 N. B. Eq. 11.

Misnomer of Legatee — Intention — 
Legacy — Vested interest — Condition sub
sequent — Divesting — Death of legatee — 
Foreign domicil — Distribution of legacy. 
Re Mitchell, 4 O. W. R. 43.

“ Money " — Residuary personal property 
— Pecuniary legacies — Insufficiency of per
sonal estate — Resort to residuary real es
tate — Devise — Mortgage ,— Exoneration. 
R, Hailey, 2 O. W. R. 888.

"My Own Right Heirs " — Period of 
ascertainment — “Then" — Division of resi
due — Specific devisee entitled to share. Re 
Earn, 2 O. W. R. 841.

Period of Distribution — Clauses of 
WUl—Survivors — Vested Estates.] — Bv 
clause 8 of his will the testator devised all 
liis real estate to his executors and directed 
them to pay thereout his funeral and testa
mentary expenses, and that all the residue 
should lie at the disposal of his wife for 
her maintenance during her lifetime, and that 
after her decease the real estate be converted 
into money and divided equally among his 
children or the survivors. Rut in the event 
of any of the children predeceasing the wife, 
his or her share was in the event of him

or her leaving no issue, to be divided be- 
i tween the survivor's other heirs, etc. But 
| should the executors determine to sell the 
! real estate during the wife's lifetime, the 
; proceeds were to be invested for her main

tenance during her life, and at her death 
I to be divided equally among the three chil- 
! dreu, or the survivors, share and share alike;
| but if the wife elected to take her third of 

the proceeds instead of the annual income 
from the whole, the remainder was to be 
divided in the same way among the children. 
The testator died in 1880, leaving a widow, 
two sous, and a daughter. The widow «lied 
in 1901. The daughter died in 1892, leav
ing an infant child, who died in 1894. The 
two suns were still living. The executors 
sold the lands in the lifetime of the widow, 
and she did not elect :—Held, that the exe
cutors having acted with regard to the land 
under the provisions of clause 3, that clause 
only was to be looked at to ascertain the 
testator's intention, being a complete clause 
in itself. The period of distribution was 
that of the death of the widow, and the 
daughter's share went to the sons as survi
vors. and not to the daughter's child, as 
claimed by the child’s father. Cripp v. Wal
cott 4 Madd. 11. followed. Shatter v. Groves, 
6 Iln. 162, distinguished. In re F ingland— 
F ingland v. Mr Knight, 21 Occ. N. 560.

'• Personal Representatives — Execu
tors or next of kin — Part intestacy—Rights 
of widow — Advertisement for creditors. Re 
Daubeny, 1 O. W. R. 773.

Power of Advancement — Exercise of, 
by Trustees — Division of Estate.\—A tes
tatrix by her will directed her trustees to 
pay an annuity to each of her three children, 
and empowered the trustees “from time to 
time to make such advances ns they may deem 
proper out of the corpus or income or both of 
my estate for the benefit of or to my said 
children or any one or more of them either 
on their marriage or ns an advancement in 
life or for any other purpose that may appear 
to them wise and reasonable." On the death 
of all the children of the testatrix the undis
posed of residue was directed to be divided 
among their children then living, and in 
default of a grandchild living at the death 
of the last surviving child of the testatrix, 
then the undisposed of residue was to 
be divided among certain charities :—Held, 
that a division of the «-state among the chil
dren made by the trustees in good faith two 
years after the death of the testatrix was 
a valid exorcise of the power. Hospital for 
Si'k Children v. Chute, 22 Occ. N. 173, 3 
0.1 II - 10. W. R. 321.

Power of Sale — Exercise by substitu
ted trustee — Application to particular pro- 
pertv — Release of trustee — New trustee. 
R- /Iell, 5 O. W. R. 442.

Power of Sale — Vacant land — “ I'n- 
preductive of a substantial net profit" — 
Trustees. /?« 1/., 0 O. W. R. 938.

Property Passing —- “ New " — Stock 
in trade — Furniture — Books — Legacy — 
Incomplete words. Re Holden, 5 O. L. R. 
156, 2 O. W. R. 11.

Provision for Maintenance of Person
— Alternative provision. Leduc v. Booth, 
1 O. W. R. 800.
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Reeidwary bcqaeit — Church—Amount

pose — Application o£ balance cy-près — lu- 
v-etacy — Gift tor maintenance of burial 
pin 1‘erpetuit) Charity. Rt 11 uni 
my. 4 O. W. K. 316.

Residuary Bequest — 1 distribution
among legatees iu proportion to their legacies
— Legate.» of income — Interest — Sub- 
scrii* ion to charity. He Sloane, 3 O. W. It.
84».

Residuary Bequest " Per tonal Ef
fects Uortgagi I>< ht* mu! Expenses
of Administration — Ratable Charge on Heal 
and Personal —A will was in jmrt as
follows : ** My will is first that all my just 
and lawful debts and funeral expenses be 
paid by my executors . . . and the resi
due of my estate real and personal which may 
not be required for the payment of my said 
just debts and funeral expanses and the ex
penses attending the ex-sution of this my 
will -in*l the admit
give, devise ami bequeath as follows : 1 give, 
devise and bequeath absolutely to my beloved 
wife . . . all my furniture, books, plate
and other personal effects and so long as she 
remains my widow but no longer 1 give, devise 
and bequeath to my said wife all my real 
property of which I may die possessed for 
her sole use and benefit so long as she may 
lire ”—and then to hie children. The estate 
i-onsisted of household furniture and chattels,

estate, and a mortgage on real estate :— 
Held, that the beneficial interest in the mort 
gage passed to the widow, under ttie words

curring in a residuary gift were not to lx* 
read as restricted to things ejusdem generis 
with those described by the preceding words, 
the testator's intention being to dispose of 
the whole of his personal estate : -Held, also, 
following He Thomas, 2 O. L. R. 600, that 
the testator’s debts and funeral expenses and 
the expenses attending the execution of" his 
will and the administration of his estate 
should lie charged ratably upon his real estate 
and personal estate according to their re
spective values :—Involution of Estates Act, 
K. 8. 0. 1807 c. 127. s. 7. In re Hey. 24 
Occ. N. 20. 6 O. L. It. 614, 2 O. W. H. 1072.

Residuary Bequest — “ Remaining chil
dren " — " Other or “ surviving ” children 
—Grandchildren — Period of ascertainment 
of class. Re darner, 3 O. W. It. 584.

Residuary Clause — Power of Selection
— Diacre f ion of Trustees.]—A devise in a 
will directing the distribution of the residue 
of the testator's estate among his brother 
and sisters or nephews and nieces who should 
lie most in need of ltt at the discretion of 
trustees therein named, is valid and confers 
absolute power upon th<- trustees of «electing 
beneficiaries from the classes of persons men
tioned. Mctiibbon v. Abbott. 10 App. fas. 
653, followed. Rosa v. Ross. 2.1 8. C. R. 307. 
referred to. tirosstau v. Dort, 25 Occ. N. 
2. 3.1 H. C. R. 206.

Rights of Wife — Csufructuary or In
stitute — Action by Heirs — Inconsistent 
Claims — Election.]—The respondents charg
ed against the appellant waste of certain of 
her deceased husband's estate, rights in which 
she possessed under his will, and neglect to

secure the appointment of a " curator to the 
substitution," and it appeared that there was 

; doubt whether under the will she was a usu
fructuary or an " institute ; and claimed, iu 
case the Court should decide that the will 
only created a simple right of usufruct, the 

i extinction of such r.ght, or, iu the alterna- 
; live, that the estate be vested absolutely or 

qualified))' iu the heirs culled by the will 
! to succeed her; and, in case the Court should 
: decide that there was a substitution, that the 

appellant might be " assn jet ie à souffrir 
! letivol en possession des appelé à titre de 
; séquestre, et que tel séquestre soit ordonné 

par le jugement à intervenir.” and other re- 
| lief appropriate to this situation :—Held, that 
| the relief claimed was inconsistent and con- 
’ tradictory, and that the respondents should 
j he required to exercise an ontiou us to which 
I relief they would claim, llurtubisv v. Dé

ifie, g. K. 13 K. R. 366.

Roman Catholic Bishop — Corpora- 
j tion Sole — Devise of Personal and Eoclesias- 

tieal Property — Construction.]—The will of 
the Roman Catholic Bishop of 8t. John, N.B., 
a corporation sole, contained the following 
general devise of his property:—" Although 
all the church and ecclesiastical and charit
able properties In the dl....we are and should
Im> vested in the Roman Catholic Bishop of 

! 8t. John, New Brunswick, for the benefit 
of religion, education, and charity, in trust
...... *ding to the intentions and purposes for

, which they were acquired and established,
: yet to meet any want or mistake 1 give aud 

devise and bequeath all my estate, real and 
j personal, wherever situated, to the Roman 
! Catholic Bishop of St. John, New Brunswick, 

in irust for the purposes and Intentions for 
j which they are used and established — 

Held, affirming the judgment iu 36 N. B. 
j Reps. 229, that the private property of the 
| testator, as well as the ecclesiastical pro- 
1 pert y vested iu him as bishop, was devised 
j by this clause, and the fact that there were 
j specific devisee of |iersonal property for other 

purposes did not alter its construction. Tra
vers v. Casey, 24 Occ. N. 169, 34 S. C. R.

Separate Gifts — Rule in Shelley's Case 
— Lien for Improvements.]—Action for the 

j recovery of land, into the imssession of which 
j the defendants bad entered under an agree 

mvnt of sale made betwmi them and the 
plaintiff. The plaintiff alleged a title in 
fee to the land by a conveyance from a de
visee under a will as follows : “ I give and 
devise to my grandson J. II. the last half 
. . . . for the term of his natural life: 
after his death I devise the same to his 

, children, lawfully begotten, in equal shares; 
j should he die without a child living at the 
I time of his death, then I devise said land 
I to my son 0. for the term of his natural 

life, and after his death to his children in 
equal shares, and if (1. should die without 

i a child living at the time of his death, then.”
&c.. Ac. J. II. was alive at the time of 

, this notion, aged 50 years, and had one child, 
a daughter, born after the death of the tes
tator :—Held, that neither the rule in Wild's 

, case nor that in Shelley's case applied. There 
i were plainly two gifts, one to J. II. for life.

and the other to his children in equal Shari's, 
i which carried the remainder in fee to the 

child, or children, subject to be divested if he 
died without a child living at his death. The 

i plaintiff, therefore, could not make title. The
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defendants weie entitled to a lieu for improve
ments, and for purchase money paid on ac
count, with interest, less an occupation rent. 
Young v. Unlike, 22 Occ. N. 27, 2 ( ). L. It. 
72a.

Shares of Children — Period of vest
ing — lients — Interest — Equal division. 
lie llunler, 2 O. W. It. 701.

and Joseph and the children of the said Mal
vina claim the succession of the said dame, 
their mother and grandmother, the property 
which 1 have given them above shall pass 
to my other children above lastly named — 
Held, that this condition did not apply to 
liotli dispositions, but only to the latter dis
position, namely, of the residue. Bélanger 
v. Bélanger, Q. It. 1U K. B. 207.

Speaking from Death — Block in Trade
— “ .Vo" — Household Furniture ■— Books
— Legacy — Incomplete Words.]—A testa
tor gave all his estate of which he might die 
possess»^ in manner following : “ to my sis
ter E. the house and lands with all household 
furniture and all the stock and trade now in 
home and out of home, with all book accounts 
now due to me, whereever found, for her own 
use and benefit forever, and out df this she 
shall pay to my brother B. $1U0, also she 
shall pay $100 to my brother W." At his death, 
and when he made the will, the testator was 
the keeper of a country village shop, and 
his possessions consisted of a house anil lot, 
where he carried on his business and lived, j 
the capital employed in his business, his stock j 
of goods, and what was owing to him by his : 
customers, and his household and other effects, 
consisting of furniture, books, bones, har
ness, carriages, 11,1,1 sleighs. Shortly after he 
made his will he sold ins home and im sad 
business and afterwards repurchased them : 
—Held, that although the gifts of the house- ! 
hold furniture, the stock in trade, and the 
book debts, were specific bequests, neverthe- | 
less, being specific gifts of that which is 
generic, of that which may be increased or 
diminished, the will carried the household fur- i 
nit lire, the stock in trade, and the book debts, , 
as they existed at the tune of the testator’s 
death : and the use of the word “now” did 
not limit the gift to them ns they existed at 
the date of his will. This was confirmed 
by the words of general bequest at the com
mencement, as also by certain other features 
of the will :—Held, also, that in the gift of 
the " stock and trade " the money <>f the j 
testator on deposit in the bank and cash in j 
hand and a quantity of cord wood for use in ! 
the shop and dwelling-house, two horses, bar- I 
new, and vehicle», were embraced : Held, 
also, that a number of books belonging to the j 
testator passed as part of the household fur- ; 
niture. The incomplete words of the gift to i 
one brother were sufficient. In re Holden, I 
23 Occ. N. 32. 5 O. L. It. 156, 2 O. W. It. 11.

Specific Bequests of Shares—Change i 
in shares by statute — Rights of legatees, j 
lie Thompson, 3 O. W, R. 627.

Specific Legacies — Bequest of Residue
— Condition — Application of.]—There were | 
two distinct dispositions in one clause of a ! 
will. In the first part of the clause the tes- j 
ta tor gave specific legacies of $200 each to 
five of his children^ and in the second part 
lie divided the residue of the moneys and 
book debts which he should leave at his 
decease among his ten children and the chil
dren of Malvina, a deceased daughter. At 
the end of the clause he added : “ But on con
dition that the children of the deceased Mal
vina and Amable and Joseph ( who were two 
of the five specific legatees) shall renounce 
the succession of the late Dame Julie Leclerc, 
their mother and grandmother, in order that 
they may be on a footing of equality with my 
other children, and that of the said Amable

Statute Interpreting Will—t oust ruc
tion — Income of Estate—Saisissabiliti.]— 
A statute interpreting or modifying a will 
should be construed as a codicil to such will. 
If sui'b statute detaches from a ■ ms di cable 
sum, in be <ii\i«i*'i later among the heirs, a 
certain sum to be used ns income, without 
declaring that the latter sum shall be regarded 
ns alimentary, the sum so detached will not 
lie insaissisable, even if the capital would be. 
In ion Bank of Canada v. Ogilvie, 4 Q. P,
It. 157.

Subject of Devise -After-acquired Pro
perty.]—Testator by his will devised to his 
daughter “ the homestead farm on which I 
reside," and the residue of his real estate to 
his wife for life. After the date of the will 
he acquired other real estate, including land 
known as lot A., upon which he resided at 
the time of his death. By s. 19 of c. 77, 
C. S. N. B., " every will shall be construed 
with reference to the real and personal estate 
comprised therein, as if it had been executed 
immediately before the death of the testator, 
unless a contrnrv intention shall appear by 
the will:”—Held, that lot A. was not in
cluded in the devise to the daughter. Ayer 
v. E stab rooks, 22 Occ. N. 328, 2 N. B. Eq. 
Reps. 302.

Substitution — Clauses Creating ] -- 
The testator bequeathed to his wife all his 
property “ to be enjoyed by her during her 
natural lifetime by the next clause of his 
will he bequeathed to his brothers and sisters 
nil bis property "to be enjoyed by them in 
absolute property and ownership, share and 
share alike, but only from and after the de
cease of his wife. The testators wife sur
vived him. and at the time of her death, B. 
was the only one of the brothers and sisters 
mentioned who was living, and she took pos
session of all the testator's estate. A nephew 
of the testator, a son of one of the brothers 
mentioned in the above clause of the will, 
brought this action for one-sixteenth of the 
estate, claiming that the will gave the widow 
only the usufruct, and that the brothers and 
sisters of the testator were bequeathed the 
naked ownership Held, affirming the deci
sion of the Court of Review, that the will 
created a substitution, and that B.. as the 
sole survivor of the substitutes at the death 
of the widow (the institute), was entitled to 
the whole estate. Ryan v. Ryan, 23 Occ.

Substitution — Opening — Legacy to 
Substitutes — Per Stirpes or Per Capita.]— 
By his will, which created a substitution, the 
testator bequeathed the usufruct of nil his pro
perty to his widow, and after her death to his 
surviving children, and then gave it to the 
legitimate children of his children, to enjoy 
and have in equal parts and portions among 
them from the day that the enjoyment and 
usufruct of his children should cease, insti
tuting his said grandchildren his universal 
legatees Held, that all the grandchildren
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participât**! in the legacy, ami that the pro
perty reprwentmg the tiftb of the revenue 
given to each of the testator's children, on 
the opening of the nutletitution created by 
the will, for such fifth portion, should be 
divided among all the grandchildren then liv
ing in equal shares, they taking per capita 
and not tier stirpes. RemtUard v. Chabot, 
33 8. C. It. 32X

Substitution or Usufruct.) — In the
interpretation of a will, if it is doubtful 
whether a certain provision creates n sub
stitution or a legacy of usufruct and bare 
property, the decision must be in favour of 
a substitution. 2. There is n substitution 
when there are in one provision two succes
sive gifts, a period of time between, and 
a successive order. 3. If the testator in dis
posing of his property does not say. whether 
it is absolutely or by way of usufruct, it 
will be held to Is* absolutely. 4. 1 he follow
ing clause in a will creates a substitution : 
“ 1 will, devise, and bequeath unto my be
loved wife .... all my property and 
estate ... to Is* enjoyed by her only 
during her natural lifetime. I will, devise, 
and bequeath unto . . . my beloved bro
thers and sisters all my property and estate 

to be **ujoyed by them in absolute 
property and ownership, share and share alike, 
but only from and after the decease of my 
said wife." Ryan v. Ryan, Q. It. 22 S. C.

Substitution or Usufruct.) — The fol
lowing clause in a will effects a substitu
tion and not a bequest of usufruct and bare 
property —“ 1 will and bequeath to my well 
beloved wife . . . the enjoyment and usu
fruct during her life of all the property, mov
able and immovable, a ml the proceeds and re
venues thereof of whatsoever nature and of 
« iMtsocver amount and wheresoever situated 
and title deeds, papers, rights of action, and 
other things generally whatsoever 1 shall leave 
at the date of my decease without excepting 
or reserving anything, for my said wife to 
enjoy the usufruit during her life and ns 
long as she remains my widow without living 
obliged to give security nor to take any in
ventor)- nor to render an account to any 
one : and I forbid by this my will my children 
or any other iierson in any way to for<*e 
my said wife to render an account or to 
make an inventory : but on her re marriage, 
if she should re marry. I will and intend that 
she shall render an immediate account to the 
children born of our marriage and afterwards 
make a good and true inventory; and the 
property in nil such my said effects, mov
able and immovable, title deed*, papers, and 
right* of action, shall then belong to our 
said children as at the death of their mother 
ray said wife." Cabana v. Latour. Q. It. 24 
8. C. 88.

Tenant for Life — Rcnrtral of Lease — 
Carrying on Basinet»—Profits—Arrosai.)— 
A testator devised and bequeathed all lii< pro* 
perty real and t*rsonnl to his wife, “to be 
used and enjoyed by her for and during the 
term of lier natural life and widowhood, and 
after her decease or marrying again ” to named 
members of his family. At the time of his 
death he was carrying on business as a brick- 
maker upon premises leased by him. he hav
ing the right to take day. The widow, with 
the assent and co-operation of members of

1740
tbs family, carried on the business and de
veloped it, using the plant and renewing it 
when necessary, and when the lease fell in 
some years after the testators death she took 
a new lease of the same premises, and at her 
death the business had increased very much 
in value :—Held, that the personal estate 
should have been converted into money and 
not used in specie by the widow, but that 
having been so used the increased value of 
the business enured to the benefit of the re
maindermen, and did not form part of the 
widow's estate. Judgment of a Divisional 
Court, 82 O. R. 3*1, 2U Occ. N. 258, affirmed 
Wakefield v. Wakefield, 21 Occ. X. 307, 2 
O. L. R. 33.

Trust Xcjet of À’in.]—H., by his last will, 
after bequeathing certain legacies, made the 
following bequests : — “ I give and bequeath 
seven hundred dollars to A. of Charlottetown, 
in the Province of Prince Edward Island, to 
pay any money that I may leave an order for, 
and also to pay my funeral expenses, also to 
pay himself for his time and trouble." There 
was no residuary clause in the will. He 
appointed H. and C. executors of bis will ; 
they renounced, and administration cum tes- 
tameuto aunezo was granted to A. Testator 
left no order to pay any money, and A. claimed 
the balance of the $700 after payment 
of the funeral expenses :—Held, that A. was 
a trustee of the sum of $700, and after pay
ment of debts, funeral and testamentary ex
penses, and of a reasonable sum for his trou
ble in carrying out the trusts of the will, 
he held the balance in trust for the next of 
kin. Trainor v. Landrigan, 21 Occ. N. 518.

Trusts — Power to appoint new trustee
— Persons to exercise power — Time for 
exercising — Death of trustee after death of 
testator — “ Surviving brother* and sisters "
— “Then” — Action — Parties — Cestui* 
que trust. Saunders v. Bradley, 6 O. W. H. 
43*1.

Trusts — Provision for the Appointment 
of Xeir Trustee — Construetion - Person to 
Exercise Poirers — Time for Exercising.] — 
A testator appointed his two brothers exe
cutors and trustees of hi* will, and provided 
that in the event of the death, liability, or 
refusal to act of either of them, " then my 
surviving brothers mid sisters or a majority 
of them shall by an instrument in writing 
. . . . appoint a new trustee^" etc. The
testator died in 18ÎK), and probate was 
granted to the two brothers, one of whom died 
in the same j-ear. In 1000, by an instru
ment in writing, a majority of the brothers 
and sister* of the testator then living (one 
other brother having also died in 1880, after 
the testator) appointed tli«- plaintiff n trus
tee in place of the deceased executor :—Held, 
that the appointment was valid. The power 
to appoint n new trustee became operative in 
case either of the events provided for hap
pened. whether in the lifetime of the testa
tor or after his death : and it was the survi
vors of the brothers snd sisters at the time 
of exercising the power, or a majority of them, 
who had the power to appoint. Saunders

23 n n 2fl i ii o i r rw 
2 O. W. R. n07.

Use of Property for Life — Poicrr of 
Disposition — Intention of Testator.)—Tes
tator by his will gave to his wife C. M. the 
use, rents, and proceeds of all his remaining
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real estate, personal property, mortgages, 
notes, etc., for her own use during her life
time. At the death of his wife he devised 
the house and contents to A. M. for her own 
use and benefit during her lifetime, and at 
the death of A. M., he devised to his nephews 
and niece named, the said house and con
tents “ as well as any money or securities 
which may remain after the death of my 
wife, V. M. —Held, that the disposal of 
any property which might remain over at 
the death of C. M. shewed an intention to
ive V. M. the disposition of the property
uring her lifetime. In re Thompson’s Es

tate, 14 Ch. D. 2ti3, and Constable v. Hull,
3 DeG. A 8m. 411, followed. Re McDonald. 
35 X. S. Heps. 500.

Vested Estates — Survivorship — Sale 
of laud — Death of devisee before sale. Re 
McIntyre, 0 O. W. K. 302.

Vested Estates In Remainder - - Con
struction — “ Family " — Children of Testa
tor's Children — Distribution Ptr Capita — 
Partition or Sale.]—Plaintiff was one of the 
beneficiaries under the will of deceased. De
fendant George Darkness was a son of de
ceased, and was the sole surviving executor 
under the will. The testator died on 25th 
June, 1872, having made his last will, dated 
ltith June, 187V, us follows:—“I will that 
my son Archibald anti my daughter Mary 
have i after the death of my wife if she sur
vives me) the life use of all my real and 
personal property to hold to them jointly 
during their natural lives if they survive me. 
and to the longest liver of them." "4. I will 
that, after the death of my wife and my son 
Archibald and my daughter Mary, all real

roperty belonging to me shall be divided into
equal portions and distributed as follows: 

one portion to my sou James's family, one 
portion to my son Georg- s family, and one 
portion to my daughter Margaret’s family." 
Testator’s widow died on 24th July, 1884, ! 
the son Archibald on 7th July. 18ÎD. and 
Mary on 2nd February, 19U2. Probate was ' 
granted to defendant George Darkness on ; 
20th June. 1002: — Held, the word “ fam- I 
ily " in the 4th clause of the will meant 
the children of the testator's sons James
end George and daughter Margaret It
was clear that the estates of the children 
of the testator's sons James and George and 
of his daughter Margaret lieenme on the 
death of the testator vested estates in re
mainder, subject to the respective life estates 
of the widow and of Archibald and Mary. 
Hark ness v. Hark ness, 0 O. W. It. 122, 0 
O. L. R. 706.

Void Devise of Life Estate — Acceler
ation of Remainder.]—A testatrix bequeathed 
to her adopted daughter “ the whole of my 
real and personal estate for her sole and 
only use absolutely, and in the event of her 
decease without heirs " she directed that 
“ whatever may remain of my real and per
sonal estate shall go to my nephew for his 
sole use and disposal.’’ The adopted daugh
ter was one of the witnesses to the will :— 
Held, following Aplin v. Stone, [1004] 1 Ch. 
M3, that the will must be construed before 
the effect of the devisee being a witness could 
be considered : that on the true construction 
of the will the decease of the adopted daugh
ter before the testatrix was the event con
templât^; that “without heirs" meant with
out children lawfully begotten ; and that there

was no direct gift to heirs or children :— 
livid, further, that the gift to the adopted 
daughter being void, the gift to the nephew 
took effect at once. In re Maybce, 24 Oee. 
X. 88V, U. !.. It. 'Mil, 4 O. W. It. 421.

III. Execution.

Acknowledgment — Evidence—Appeal.] 
—In proceedings fur probate of a will the 
solicitor who drew it testified that* it was 
signed by the testatrix when the subscrib
ing witnesses were absent; that on their 
arrival he asked the testatrix if the signature 
to it was hers, and if she wished the two per
sons present to witness it, and she answered 
"yes.’ Each of the witnesses acknowledged 
his signature to the will, but swore that he 

i had not heard such question asked and au- 
' swered. The Judge of Probate held that 

the will was not properly executed, and his 
| decision was affirmed by the Supreme Court 

of Nova Scotia, 24 Occ. X. 141, 30 N. S. 
Reps. 482 :—Held, affirming the judgments, 
that two Courts having pronounced against 
the validity of the will, such decision would 
not be reversed by a second court of appeal. 
In re Cullen, 2ô Occ. X. f>4 ; McNeil v. Cul
len, 35 S. C. R. 510.

Codicil — Suspicious Circumstances — 
Testimony of Beneficiary—Competency of Tes
tator.]—A testator by his will among other an
nuities, gave one to K. of $600. By a codi
cil. executed in the following year, he in- 

I creased the amount, to $800. By a second 
codicil, executed some years later and shortly 
before his death, he increased the annuity 
to $1,000 and provided that, on the death 
of any of the annuitants, the amount should 
go to the survivor or survivors for life. 
There was evidence that K. had been actively 
concerned in procuring the execution of the 
second codicil; there were some suspicious 
circumstances ns to the time and manner 
of execution; there was no evidence, except 
that of K., to shew that the testator had 
even seen the codicil before he executed ; 
there was. evidence of delusions on his part 
as to his will and the property he had to 
dispose of; and the witnesses to the execu
tion were of opinion from his demeanour, 
that he was not at the time in a condition 
to transact any important business. On peti
tion by thr executors tor proof in solemn 
form, the second codicil was rejected by the 
Surrogate Judge:—Held, affirming his deci
sion, that it was open to him to discredit 
the testimony of K., and he having done so, 
tin- Court ought not to interfere with his 
finding. 2. That K. being the principal bene
ficiary under the codicil, and the principal 
witness in support of it, and having had know
ledge of it, and been a party to promoting 
its execution, was required to reasonably sat
isfy the mind of the court. In re Archbold. 
34 X. S. Reps. 254.

Defective Execution — Witnesses not 
present — Testimony of witnesses — Refusal 
to establish will — Preparation by henefi- 
ciarv — Suspicious circumstances. Connell 
v. Connell, 3 O. W. R. 85.

Formalities — Aeknoirledgmcnt — Wit
nesses — Request — Affcefflfion.l—The tes
tatrix having requested that witnesses be 
called in order that she might complete the
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execution of her will, two person* Were 
brought, one uf whom, presenting the instru
ment. which w*h signed by the testatrix, al
though not « ritteii by her, asked her if she 
was *• perfectly satistied with this," or " with 
this will." She answered, “ l am perfectly 
satished." The two witnesses then signed the 
will in the presence of the testatrix and of 
several other persons, knowing it to be the 
will uf the testatrix :—lleld, that a document 
written in conformity to the directions of the 
testator, containing his wishes for the dis 
position of his estate, and signed by him, and 

t nesses, is n w ; 2. The a< k
bj the testator, in the present e 

of the subscribing witnesses, and in answer to 
a question put by one of them, that the docu
ment signiMl is his will, is a sullicient com
pliance with art. 851 of the Civil Code, which 
requires an acknowledgment by the testator 
of the signature, "as having been subscribed 
by him lo his will then produced " in 
presence of the witnesses. 3. Art. 851. C. C., 
which S4iys the witnesses “attest and sign the 
will imimsllately, in presence of the testator 
and at his request." but does not prescribe 
any form of request, is sufficiently complied 
with, where the witnesses, at the request of 
the testator, have been asked to come there 
for the special purpose of witnessing the will, 
although, when present, they were not person 
ally requested by the testator to sign. 4. 
The word “attest" in art. 851, C. C., means 
simply to sign ns witness, no attestation 
clause being required, llannah \. Brereton. 
y. K. 23 S. V. U8.

Instructions for Will.] — Ryan v. 
Harrington, 3 O. W. R. 686.

Lost Will—Evidence — Solicitor — Privi
lège—Declaration»—Probate.] —The doctrine 
of privileged communications as between 
solicitor and client exists for the uenetit of 
the client and his representatives in interest, 
not for that of the solicitor, and in an action 
to establish the lost will of a testator, who 
was illegitimate and had died without issue, 
statements of the testator to his solicitor in 
reference to the making of and provisions in 
the will were held, against the objection of 
those who claimed under the lost will, to l*e 
admissible in evidence. Statements of a 
testator ns to the provisions of his will are 
admissible in evidence in an action to estab
lish it. and statements of this kind were in 
this case held to be sufficient corroboration 
of the evidence of the plaintiff, who had 
drawn, and was claiming large benefits under, 
the will in question, which, it was alleged, 
had been lost or stolen. The facts that the 
testator was aware that unleaa he made a will 
his property would go to the Crown ; that ho 
was an ex|>erienccd man of business possessed 
of a large estate ; that he had. after the will 
had been made, several times spoken of it ns 
in existence, and had mentioned some of its 
provisions; and that during his last illness, 
of some days’ duration, he had expressed no 
wish to make a will ; were held sufficient to 
rebut the presumption of destruction of the 
will by the testator. Stcirart v. Walker, 23 
Ore. X. 320. d o. l,. R. 495, 1 O. W. R. 489. 
2 O. W. It. 990

Proof of Execution—Acknowledgment 
—Witnmr*.]—The last will and testament 
of A. C. was contested on the ground that 
it was in the handwriting of the residuary 
legatee, that it did not express the frue

will of the deceased, that deceased did not 
know or approve of it, and Unit it was not 
properly executed, not having been ' signed 
or acknowledged by deceased in the pre- 
ceuce of two or more witnesses, present at 
the same time,’’ &c. The evidence shewed 
that, at the time the will was executed, 
deceased was present, but was sitting about 
15 feet away from the witnesses ; that the 
words at the end of the will were read 
over in n low tone so that the witnesses 
were unable to say whether they were heard 
by deceased or not. Neither of the witnesses 
was able to say that the signature of de
ceased was affixed to the will when they 
signed, or that lie saw it if it was there, and 
both agreed that, if the signature was there, 
deceased did not in their presence acknow
ledge it to be her signature ; nor did they 
hear her asked the question whether it was 
her signature ; nor was there evidence of 
any other act or conduct on her part which 
could be considered the equivalent of an ack
nowledgment. According to the evidence of 
the witnesses she said nothing, and appeared 
to be indifferent to what whs going on. One 
of the witnesses was unable to say, after 
leaving, whether he had witnessed a will 
or not :—Held, that, assuming it to be true, 
ns sworn bv the witness in support of the 
will, that deceased was asked, in presence 
of the witnesses, whether this was her will, 
and whether she wished the witnesses to 
sign, the evidence did not go far enough, it 
being essential to shew that the witnesses 
heard both question and answer. In re Cul
len. 24 Ooo. N. 141, 3*1 X. 8. Reps. 482.

Testator's Signature--Conflict of evid
ence us to Whether witnesses present—Lapse 
of time—Will drawn by person taking bene
fit—Onus. Connell v. Connell, 4 O. W. R. 
360.

Revocation of Probate Evidence — 
Appeal on Fact»—Partie» to Proceeding».] 
—In 1877 the will of 11. was proved in 
common form before the Registrar of Pro
bate on the oath of one of the subscribing 
witnesses, who swore that he and the other 
" Itness signed in t he pt eeence of the 
tor. and in the presence of each other. The 
will was acted upon, and remained un
questioned for a period of twenty-four years, 
w b.-n, after ih.- death of the *ltin pi 
whose oath it was proved, it was set aside 
by the Judge of Prohate on the testimony 
of the remaining witness, M. II.. and his 
brother, that M. II. did not sign his name to 
the will as witness, until after the testator's 
death :—Held, reversing the decision of the
Judge of Probate, that after the tong lep
of time, it was impossible to accept the evi 
donee of M. H. and his brother—both being 
interested parties—to establish the invalid
ity of the will, as against the oath of the 
deceased witness upon whose testimony it 
was proved. While some weight should he 
attached to the finding of the Judge of Pro
bate, it was impossible for the <3ourt. on 
appeal, to feel bound by such finding, when 
it appeared that he came to the conclusion 
he did simply on the evidence of the two 
interested parties, and without considering 
other facts (tearing on the case. The devisee 
of a portion of the property under the will 
conveyed his title to a third party, and hy 
several intermediate conveyances it came to
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M. et al., who opposed the setting the will 
aside :—Held, thut M. et al., as “parties in
terested,” were competent parties, and clearly 
entitled to be heard, even though “parties 
interested'' were not specifically mentioned 
among those to be cited. Held, that the 
naming specifically of heirs, devisees, lega
tees, and next of kin, in the statute, was 
merely a matter of direction, leaving it open 
to those having an interest to intervene for 
the purpose of protecting their rights. In 
re Hill Estate, 34 N. 8. Heps. 494.

IV*. Legacies and Devises.

Ademption of Legacy Adranemient.]
—-A legacy is not revoked by a subsequent 
writing of the testator other than a will, 
nnlees the change of Intention is thereto!
expressly stated. Thus, where a testator 
made his two sons his universal legatees, 
and made their legacies chargeable with 
the payment of certain sums to their sis
ters, and afterwards in the marriage con
tract of one of these sons he gave him the 
same property very nearly which ho would 
have had as his half of the universal legacy, 
subject to the charge of paying to his sisters 
a sum equal to about half of the sums which 
he had designated for them by his will, the 
universal legacy, as regards the half of the 
chargea which ll involved, was not revoked 
nor satisfied by the marriage contract. 
Dagenais v. Robin, Q. R. 13 K. B. 62.

Ademption — Evidence. Tuckett-Lavry 
v. Lamoureaux, 1 O. W. R. 295 ; 3 O. L. R. 
577. •n

Ademption - Parol evidence—'Issue dir
ected to be tried. Re McKenzie, 1 O. W. R. 
739. 2 O. XV. R. 1076.

Bequest to Widow for Widowhood—
Dower—Election—Intestacy in part—Power 
to sell—Conversion of realty. Re Pollock, 
2 O. XV. R. 109.

Bequest to Wife—Election—Property of 
Wife—Mistake an to—Life Insurance.]—A 
testator upon whose life there were two 
policies of insurance, one assigned to his 
wife “for the use and behoof" of his wife 
and children, and the other payable to bis 
executors for the behoof of his wife and 
children, directed by his will that his whole 
estate, including insurance moneys, should 
be divided one-half to his wife and the other 
half to his children. By a codicil be directed 
that “in lieu of the house and premises (de
scribing them) deeded to my beloved wife 
but since disposed of and the proceeds used 
in the business. I give, devise, and bequeath, 
and hereby direct, instruct, and empower my 
executors to pay over to my beloved wife 
the whole amount of iny two life policies." 
The house and premises had not in fact been 
disponed of but were vested in the wife at 
the time of the testator's death Held, that 
the wife was entitled to the insurance 
moneys, and was not put to her election be
tween the additional one-half given by the 
codicil and the house ; the two elements es
sential to a case of election being wanting, 
viz., the disposition by the testator of some
thing belonging to a person taking a benefit 
under the will—while in this case there was 
merely an erroneous statement of fact—and 
a gift to that person of something in the abso
lute control of the testator—while the in
surance monev was not. Judgment of Brit
ton, J., 3 O. XV. R. 309. affirmed. Mutch- 
mor v. Mutchmor, 24 Occ. X. 314, 8 O. L. 
R. 271, 3 O. XV. R. 981.

Charge on Land — Interest — legatee 
also administrator with will annexed—Stat
ute of Limitations. Re Yates, 1 O. XX'. R. 
630 ; 4 O. L. R. 680.

Advances In Lifetime of Testator—
Provision as to, in will—Interest—Period of 
distribution. Re Strea:ey, 3 O. XV. R. 360.

Bequest Condition—Restraint of Reli
gions lAhertg Public Policy—Quebec LatcA 
—Action by the respondent to have declared 
invalid, as contrary to public policy and 
public order, a clause in the will of his 
grandfather, the late Ixiuis Renaud, to the 
effect that nnv of the testator’s grandchild
ren who did not profess the Roman Catho
lic religion, or who were not the off-spring 
of a marriage with a Roman Catholic, cele
brated according to the rites of that chnrch. 
should lie excluded from the succession to 
his estate: - Held, that since tin- son of 
the testator (whose son the respondent was) 
had been married before the death of his 
father, the marriage could not have been 
in any way influenced by the condition in 
question, and that therefore, under these 
circumstances, it could not be regarded as 
being contrary to public order and public 
polity. Judgment of Taschereau, J., 20 Occ. 
N. 443, reversed. Lamothe v. Renaud, 21 
Occ. X’. 392.

Bequest to Widow -Maintenance of 
children—Trust—Rights of children. Re 
Rhortreed, 2 O. XV. R. 318.

Cou- ion— Pleading.]—'To an action for 
the recovery of instalments of a life annuity, 
where the defendant pleads that the annuity 
is not uue to the plaintiff, because it has 
been given to her on condition that she re
mains a widow, and she has in fact remar
ried. she may reply that she was remarried 
at the date of the will, to the knowledge of 
the testator, and that her position is the 
same as then. Ooir v. Price. 6 Q. P. R. 
27.8.

Conditional Gift—Charitable Bequest— 
fulfilment of Condition- “Or Otherwise"— 
ïjusdem Generis—Exception.]—The testator 
Irected his executors to pay over to a town 
■or,.oration $20.000 for the Purposes of an 
mspital “so soon as a like sum of $20.000 
ihould be procured by the corporation by a 
ax on the citizens, or from private dona- 
ions, .or otherwise, to be added to said be- 
luest. The legacy was to lapse if the addi- 
ional amount was not procured. The sum 
,f $6,000 was raised by private subscription, 
rhe government of the province supplemented 
ho amount by a grant of $14.000. It was 
•ontended on behalf of the residuary legatee 
hat the grant from the government was not 
i compliance with the terms of the will : 
Field, affirming the decision of Graham E. 
I 23 Occ. N. 216. that the words *or other 
vise" in the will meant "from any source,
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Hud that the testator did not intend to place 
any restriction tu*m the executors as to the 
source from which the additional $20,000 
should come. In re Pageant. 24 Occ. X. 140; 
S. C . ««6 nom. Paulin v. Toitm of H inti tor, 
30 N. ». Kept. 441.

Debt Due by Testator to Legatee—
Satisfaction of debt—Presumption—Circum
stances rebutting. Re Watson, 5 O. W. R.
354.

Description of Land Statute of Frauds 
—Identifying land—Restraini on alienation 
Invalidity—Repugnancy. Re Corbett and Mar
tin. 1 O. W. R. *44.

Discretion of E*seniors - Vested in
terest- Right to payment - Parties. Ramsay 
v. Reid. 2 O. W. R. 720.

Gift of Income from Realty Coupled 
with Devise of Remainder Estate in f«*e 
simple subject to charge—Executors—Convey
ance to devisees—Satisfaction of charge — 
Consent of chargee. Rt hay. 6 O. W. R. 
SHU.

Gift to Religious Society — Mortmain 
Act -— ** Ckaritabh and Philanthropie Pur* 
pose» "—Uncertainty in Objecté of (lift. 1—A 
bequest “ to the West lake Monthly Meeting 
of Hicksite Friends of West ltloomiield to b*' 
applied in charitable and philanthropic pur- 
P >« s '* was upheld against the argument that 
it was void for vagueness and uncertainty in 
the objects to be lienetited. Teetzel. J.. saying 
thn. '* charity was the domimmt idea in the 
mind oi the testator, and. while it is true that 
certain purposes may lie philanthropic and 
not charitable in the ordinary sense, it is 
common knowledge that many subjects for 
le nr fact ion are both charitable and philan- 
lliripic." If the words had been “ charitable 
•r philanthropicM the conclusion might have 
been different, as "or" would imply a discre
tion to select either “ charitable " or " phil
anthropic " purposes. Williams v. Kershaw, 
5 U J. Ch. Hti, 11 Cl. * Fin. Ill n., 42 R. 
R. 200, not follow«1. Re Huyck. 25 C. L. T. 
358, V. O. W. R. 112, 10 O. L. R. |H0.

Gifts to Religious Societies — Clwri
table ['get—7’iitif of Ex* ration of Will—Com
putation of Six Month»—Religious Institu
tion» Ici—Special Art — Profitions as to 
Exreution o/ Will Six Months before heath 
-Repeal by Mortmain Act of 1892 (R. S. 
O. c. 112) — “Land" — Proceeds of Sale — 
Mortmain Act of 1902—Effect of. 1 —A will 
was executed on the 4th Ih-cember, 1003 ; and 
the testatrix died on the 4th June, 1004. The 
testatrix gave and devised all her real and 
personal estate to her executors and trustees 
to sell, and, after payment of some small 
legacies and debts and expenses, to keen the 
residue of the moneys realized and invest it and 
pay the interest to the trustees of the Regular 
Baptist ('hurch at Port Rowan, upon certain 
conditions, and on failure of compliance with 
the conditions to pay one-half of the moneys 
to the Regular Baptist Home Missionary 
Society, ami the other half to the Regular 
Baptist Foreign Missionary Society for their 
■ole use. By 50 V. c. 91 (O.) these societies 
were authorized to receive gifts and devisee of 
real and personal property, provided that no 
gift or devise of any real estate shall Is* valid 
unless made by deed or will executed at least 
0 months before the death of the testator.

There is a similar provision in s. 24 of the 
Religious Institutions Act. R. S. O. 1897 e. 
307. Teetsel, J., held that the <> mouths' 
limitation voutalued in these two Acts must 
be regarded as having been repealed by the 
later Mortmain and Charitable Uses Act, R. 
S. O. 18U7 c. 112, passed on the 14th April, 
1802, which removes every fetter upon testa
mentary power in favour of any charity, sub
ject only to conditions therein mentioned. He 
was also of opinion that the gift was not of 
laud, as interpreted by s. 3 of c. 112, but of 
“ personal estate arising from or connected 
with land " within the meaning of s. 8. It 
was argued, however, that, notwithstanding 
the provisions of c. 112, the power of h 

! testator by will to give lands or personal 
«'state was restricted by the Mortmain and 
Charitable Us«*n Act of 1902 to wills made at 
least 0 months before the testator’s death by 
virtue <H 7. -, - 6. of that Act The 
statute which is now R. 8. (). e. 112 was 
liased ujmju the English Act of 1891, and our 
later Act of 1902 upon the earlier English 
Act of 1888, but by s. 1 of lhe Act of 
1902 it was provided that the Act should 
be read as part of II. 8. O. c. 112. 
The result of this is, as construed by Teetzel, 
J.. to put our two Acts practically in the 
same position as the two English Acts, 
as determined by In re Hume, [1895] 1 Cli. 
122, and therefore ». 7 of the Act of 1902 
doe» not apply to wills, but only to assur
ances inter vivos : see Re Kinney. 6 O. L. R. 
459. 2 O. W. It. 881. The nice question 
whether the full period of U months had 
elapstnl between the making of the will and 
the death of the testatrix was not determined. 
Re Ham it, 25 L. T. 357, 5 O. W. It. 790. 
10 O. L. R. 337.

Identity of Devisee—Extrinsic evidence 
-Issue. Re Robinson. 3 O. W. It. 304.

Infant—Payment at majority — Interest. 
R. Perrin, 1 O. W. R. 209.

Mixed Fnnd — Interest — Majority. Re 
Sraddini). 1 O. L. It. «132. 1 O. W. It. 407, 
•183.

Mortmain and Charitable Uses Act. I
-Re Itray. 2 O. W. R. 520. 711.

Overpayment of Legatees—Judgment- 
Mistake— Repayment—Interest—Distribution. 
f ffner v. Lewis, 2 O. W. R. 441, 5 O. L. It. 
«184.

Payment at 25—Right to receive at 
majority—Declaration—Summary application. 
Re Keating, 2 O. W. R. 43.

Restraint on Alienation - Validity — 
Case stated—Reference to Divisional Court — 
Res judicata. Re Phelan, 1 O. W. R. 741, 
2 O. W. R. 21.

Specific or Pecuniary — Debentures — 
Succession duties, lie Mackey, 2 O. W. R! 
230. 600, 6 O. I* R. 292.

Subject to Charge — Maintenance of 
brother—Enforcement of charge—Judgment—

, Terms — R»‘fer«*ne«> — Costs. Spotswood v. 
spot «wood, 2 O. W. R. 1000.

Trust for Church after Expiry of 
Life Estates -Time of making will—Sta
tutes. Re A'aylor, 1 O. W. R. 809.
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Uncertainty as to Legatee — Legacy 

paid into Court—Motion for payment out— 
Decision on atlidavita instead oi issue directed 
—Coats. He Hall, 4 O. W. H. 42U.

Vesting — Assignment by legatees. He 
Btecklcy, 2 O. W. It. 725.

V. Testamentary Capac ity and Vmdi e 
Influence.

Action to Set Aside—Burden of proof— 
Want of testamentary capacity. A orthmore
f. Abbott, l O. W. B. 281, 2 <>. w. i; :;i i.

Action to Set Aside- -Testamentary ca
pacity — I'ndue influence—Costs. McFadyen 
v. MeFadyen, 2 U. W. It. 52b

Codicil Increase of Amount of L>ga< y.] 
—A codicil to a will, executed shortly before 
the testator’s death, increased the provision 
for n niece of his wife who had lived with 
him for nearly thirty years, a considerable 
port ion of which she was his housekeeper, was 
attacked as having been executed on account 
of undue influence by the niece :—Held, re
versing the judgment of the Supreme Court of 
Nova Scotia, Taschereau and Sedge wick, JJ., 
dissenting, that, as the testator was shewn to 
lie capable of executing a will at the time he 
made the codicil, considering the relations 
between him and his niece, even if it had 
been proved that she urged him to make 
better provision for her than he had pre
viously done, such would not have amounted 
to undue influence ; — Held, also, following 
Pérora v. 1‘erera, [1891] A. C. 354, that, 
even if there was ground for saying that the 
testator was not at the time capable of 
making a will, the codicil would still have 
been valid, haulbmh v. Archlold, 22 Occ. 
N. it, 31 8. C. It. 387.

Concurrent Findings of Fact by
Courts Below - (lifts in Expectation of 
Death.]—Where there are concurrent findings 
of fact as to a testator's competence and 
freedom from undue influence :—Held, that 
they will not Is- disturbed unless it he made 
plain that there has been a miscarriage of 
justice, or at least that the evidence has not 
been adequately weighed or considered. Held, 
also, that gifts made by the testator to the re 
spoudeut during his lifetime would not be 
avoided under art. 732 of the Civil Code, 
where there was neither allegation nor evi
dence that they were made in expectation of 
death. The proviso in that article, "unless 
circumstances tend to render them valid.” re
quires that those circumstances should be in
vestigated. Archambault v. Archambault,
[1902] A. C. 575.

Delusions Onus—Evidence of Parties— 
Interest—Corroboration.] — In March, 1837. 
testator made a will revoking a prior will 
made in 1890. materially reducing liequests 
to his wife and son, and giving away large 
iMinions of his estate to collateral relatives. 
The evidence shewed that, at the time of the 
making of the se»-ond will, the defendant was 
suffering from certain insane delusions as to 
the relations existing between his wife and 
son, and that the disposition of his estate 
made by the second will was affected by such 
delusions : — Held, that the decree of the 
Judge of Probate, admitting the second will

to probate must be set aside, and the will 
declared iuoi>erative and void. The existence 
of the delusion being established, the burden 
rested upon the parties setting up the second 
will to shew that it was made during a lucid 
interval. The objection that important testi
mony had been given by the wife and sou, 
who were interested parties, lost the force 
that it would otherwise have had, where their 
testimony was corroborated in all essential 
particulars by disinterested witnesses. The 
provision of the Witnesses and Evidence Act, 
It. S. N. 8., 5th series, c. 107. s. 10. excluding 
parties from giving evidence of dealings, trans
actions, or agreements with the deceased on 
tin- trial of any issue joined, or on any in
quiry arising in any suit, action, or other 
proceeding in any court of justice, Ac., has no 
application to an investigation of this kind 
as to questions of testamentary capacity. In 
re Farguharson Estate, 33 N. 8. Reps. 261.

Evidence—.trf. 831 C. C.—Marriage Con
tract-Duress.]—Judgment of Superior Court 
in review, Q. It. 25 8. C. 275, affirmed. Hotte 
v. Hirabin, 35 8. C R. 477.

Evidence -Delusions—Undue Influence — 
Onus — Certificate of Physirian— Costs.] — 
The best evidence of testamentary capacity is 
that which arises from rational acts, and 
where the testatrix herself, without assistance, 
drew up and executed a rational will, medical 
evidence that she was mentally incapable of 
so doing will be rejected. \N here one who 
benefits by a will procures it to be prepared 
without the intervention of any faithworthy 
witness, or any one capable of giving inde
pendent evidence as to the testator's intention 
and instructions, it will be regarded with 
suspicion, and its invalidity presumed, and 
the onus is on the party propounding it to 
clearly establish it. Where a physician im
properly gives a certificate as to testamentary 
incapacity of his patient, it should not on 
that ground alone be rejected as evidence, if 
otherwise admissible, but the circumstances 
will affect the weight that should be attached 
thereto. Observations upon delusions and un
due influence :—Held, on the facts, that the 
will of the testatrix was valid, but that the 
codicil was obtained by undue influence, and 
probate thereof was refused. In the unusual 
circumstances the Court made no order ns 
to (“osis. McHugh v. Dooley, 10 B. C. R. 
537.

Insane Delusion. |—F. in 1890 executed 
a will providing generally for his wife and 
making his son residuary legatee. In 1807 
he revoked this will and executed another 
by which the provision for his wife was re
duced, hut still leaving sufficient for her sup
port ; the son was given half the residue, and 
the testator's daughter the other half ; his 
wife was appointed executrix and guardian 
of the children. Prior to the execution of 
the last will F. had frequently accused his 
wife and son of an abominable crime, for 
which there was no foundation, had banished 
the son from his house, and treated his wife 
with violence. After its execution he was 
for a time placed in a lunatic asylum. On 
proceedings to set aside this will for want of 
testamentary capacity in F. :—Held, reversing 
the judgment in 33 N. S. Reps. 261. Sedge- 
wick. J.. dissenting, that the provision made 
by the will for the testator's wife and son. 
and the appointment of the former as execu
trix and guardian, were inconsistent with the .
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Mief i but when it was executed testator was 
iiiIIu.-ik.mI t.y the insane d- !ubi»n that they 
were guilty of the crime he hid imputed to 
them, and the will was therefore valid, >kin- 
ner v. Fari/uharaon, 22 Occ. N. 197, 82 8. U. 
It. 8b.

Onus of Testamentary Capacity —
Indue inuuence. Purdy v. Purdy, 1 O. W.
R. 449.

Proof of Insanity — Evidence.) — In 
order to avoid a deed or will ou the ground 
of insanity, it is necessary to look first at the

.
to see the mental condition of the maker; and 
if these provisions are such ns a wise and 
just man would make iu the like case, the 
Judge, unless there is irrefutable proof of 
insanity, should treat the instrument as valid. 
2. The testimony of witnesses who did not sec 
the testator for a long time before his death, 
and knew nothing of his mental faculties at 
the time when he made his will, has no signi- 
fiouh-e, and cannot lie a port of the chain 
of facts which constitute the general proof of 
insanity, unless it is sufficient in itself to 
annul the will, especially if there is medical 
testimony expressly contradicting it. Hotte 
v. Him bin, Q. B. 25 8. C. 275.

Senile Dementia — Insane delusions — 
Comprehension of terms of will—Attack on 
will by person accepting benefit—Costs. J/o- 
(Jarrttfle v. A’impsow, 1 O. W. H. 085.

Spiritual Adviser—Onus of Proof.] — 
Th,> influence of a person standing in a

«
• Hi.' spiritual adviser sad 

confessor) may lawfully he exerted to obtain 
a will or legacy in his favour, so long as the 
testator thoroughly understands what he is 
doing and is a free agent and the burden of 
proof of undm- influence lies upon those who 
assert it : but, if the person who obtains the 
licnefit take# part in the actual drawing of the 
will, the onus is cast upon him of shewing 
the righteousness of the transaction. Collins 
v. Kiiroy, 21 Occ. N. 2.'W), 1 O. L. It. 563.

Unsustained Charges of Fraud—Cost*. 
Taylor v. Delaney, 1 O. W. R. 208, 4<Hf.

VI. Wiuow’s Election.

Evidence of Election — I y norun tin 
Juria. ]—A testator left to his wife all his 
|M*rsonal estate absolutely, and his real estate 
tot life or so long as she remained his widow, 
subject to which he devised his lands in 
s|M-< ific parcels to his sons, and died in 1889. 
After his death his widow rrmaiued in posses
sion of the land and supitorti-d the children, 
and built an addition to the house, and mar
ried again in 1891. She and her husband in 
1893 took a lease of the property from the 
executors, to expire when the eldest son came 

t aga. tin this latter event happening in 
1809, his iwn-el of land was conveyed to him 
by the executors, who then grant «si a new 
lease of the rest of the land to the second 
husband which was now current :—Held, 
that the widow was put b.v the will to her 
election:—Held, also, that, though there was 
no positive evidence that the widow knew she 
had a right to elect lietween the will and her

dower, yet, on the principle ignorant ia juris 
uemiuem excusât, she must be held to Inn- 
made her election in favour of the will. 
Reynolds v. Palmer, 21 Occ. N. 78, 32 O. It.
431.

VII. Validity of Conditions.

Charitable Bequest - Validity—Appli
cation of executors for direction of Court 
Question covered by authority. It< Itoai. t; 
O. W. It. 937.

Conditional Qitt--Charitable Ba/utat 
Fulfilment of Condition — Procuring liki 
Hum.]—Testator left a legacy of $20,900 to 
the corporation of the town of Windsor m 
a-sisi in building and maintaining a hospital 
for the sick, on condition that the town should 
" procure a like suiu by a tax on the citizens, 
or from private donations or otherwise, to 
be added to this bequest.” There was a gift 
over to another legatee, if the town, within 
seven years after the decease- of testator. 
“ fails to raise " the said additional sum. 
The earn of $6,000 was !-.iis.-.i from prh t< 
donations, and the balance of $14,OCX) was 
procured by grant from the Provincial (lover a- 
men! : Held, that the condition In > 
was compiled with, and the town oorpt ition 
were entitled to be paid the legacy, in re 
Poyzant, 23 Occ. N. 246.

Devise — Restraint upon Alienation — 
Validity— Summary Application to Determine 
—Rule 938 — Scope of.) —A testator devised 
lande to hie sona, subjet t to a restraint a 
alienation. The si.ns. deeirlng to mortgage 
tin» lands devised, applied under Rule 938 for 
a determination of the question whether the 
restraint was valid :—Held, that Rule 938 
gives no authority to determine such a ques
tion. In re Martin, 25 Occ. N. 18, 8 O. L. 
R. 688, 4 O. W. R. 429.

Legacy—Religious Liberty—Publie Policy 
-Iteatrictiona au to Marriage—Education— 

Exclusion from Succession.]—In the Province 
of Quebec the English law governs on th- 
subject of testamentary dispositions ant 
therefore, iu that province, a testator may 
validly impose as a condition of a legacy t-- 
ins children and grandchildren, that marrim.- 
of the children should be celebrated according 
to the rit-s of any church recognfa-d hy 
the laws of the province, and that the grnnd- 
« hlldren should be educated according to 
the teachings of such church, and may 
also exclude from benefit under his will any 
of his children marrying contrary to its pro
visions and grandchildren born of the for
bidden marriages, or who may not have been 
educated ns directed. Judgment noted in 21 
Occ. N. 392 affirmed. Renaud v. Lamothe 
22 Occ. X. 857, 32 8. C. R. 357.

Restraint on Alienation - Precatory
Condition—Substitution—Heirs.]—There may 
be a restraint upon alienation in a testnmen 
tnry disposition, even where the testator has 
not used prohibitive terms, and has only ex
pressed a simple wish, ns long as there is no 
doubt as to hie intention. 2. A restraint 
niMin alienation constitutes a substitut ion, if 
it appears that the testator has made it in the 
interest of a person for w hom he designs the 
property of which he forbids the alienation. 
3. The restraint upon alienation, unless in 
favour of some of the presumptive heirs of
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tb«‘ testator, constitutes a substitution, not 
only in favour of tlie heirs to whom the 
restraint does not apply, but in favour of all 
the presumptive heirs. I.itany v. Latour, y. 
It. 21 S. t . 16.

Restraint on Alienatidli -Time Limita
tion. | a del bee el reel estate under ■ n 111
was restrained from selling or incumbering 
it for a period of twenty-five years after tbo 
testator's death:—Held, that, ibe restraint, 
if general, would have been void, the limita
tion as to the time did not make it valid. 
Blackburn v. McCollum, 23 Occ. N. 133, 33 
8. C. U. 05.

VIII. Other Cases.

Action to Set Aside - Application for 
probate—Withdrawal of caveat—Burden of 
proof — Testamentary capacity — Undue in
fluence. Northmore v. Abbott, 1 O. W. R. 
231.

Action to Set Aside- Costs—Separate 
defence. Sloven v. Sloven, 1 O. W. R. 410.

Action to Set Aside — Pleading— Ab
sentee—Existence of.]—The plaintiff suing in 
the name of an absentee to set aside a will 
must allege that the absentee was in existence 
at the time of the opening of the succession. 
Tetri au It v. Rochon, 0 Q. P. R. 288.

Direction to Executor to Pay Fun
eral Expenses of Relative Payment by 
executor of relative—Claim against estate— 
Administration order—Applicant—Beneficiary 
—Assignee of claim—Costs—Originating no
tice. Re Atchison, Atchison v. Hunter, 2 O. 
W. R. 806, 1145.

Direction to Pay Debts Ont of Estate
—Specific devise of personalty—Residuary de
vise of money and securities. Re Anderson, 1
O. W. R. 217.

Executors- - legacy duty — Discretion — 
Residue—Crediting legacy on mortgage—Pre
decease of legatee—Lapse. Re Holland, 1 O.
W. It. 73, 3 O. I* R. 406.

Executors - Power to mortgage or sell 
land—Directions of will, lie Vraie ford, 1 O. 
W. It. 470, 4 O. L. It. .313.

Executors—Power to Carry on Rusinrss 
of Testator — Sale of Business — Lease of 
Premise».]—Where under a will no express 
power was given to carry on the deceased’s 
business—ft brewery business—an order sanc
tioning the carrying on of the same by the 
personal representatives was refused, but it 
was held that they had a discretionary power 
either to sell the chattel property with a 
lease of the brewery, or to sell the business as 
a going concern with a lease of the premises 
until the date fixed for distribution, and an 
agreement for sale, if deemed advisable, but 
subject to the approval of the beneficiaries, 
on an infant beneficiary attaining her 
majority. /n re Brain, 25 Occ. N. 4-1, 9 O. 
L. It. 1, 4 O. W. R. 268.

Executors— Power to sell lands—Power 
to exchange -Vendor and purchaser. Re Con
federation Life Association and Clarkson, 2
O. W. It. 943, 6 O. L. It. <103

Implied Revocation of Earlier Will—
| Consideration of Circumstances and Construc

tion. J — When a testator has successively 
| made two wills, containing different provi- 
I siuns, but susceptible nevertheless of beiug 

carried out at the same time, unless the 
second will contains a clause expressly re
voking the first, the Court may, iu view of the 
circumstances uml the interpretation of the 
provisious of the secoud will according to the 
presumed wish of the testator, decide that the 
provisions of the secoud will are incompatible 
with tlie first, and in consequence that the 
first will is revoked by the secoud. Xelson v.

| I Milieu w, tj. R. -JO S. (J. 328.

Loss or Destruction — Establishing —
: Evidence—Solicitor—Privilege—Proof of ex- 
I ecution—Proof of contents -Presumption of 
| revocation—Rebuttal—Declarations of testa- 
1 tor—Evidence of beneficiary—Corroboration— 

Admissions Cross-examination. Stewart v. 
Walker, Ü O. L. R. 4U0, 1 O. W. R. 489, 2 

j O. W. R. U90.

Probate Fees — Statutory Authority.] — 
| Uy Rule l'M*5. the appendices to the Supreme 

Court Rules form part thereof, and by s. 94 
of the Supreme Court Act (R. S. 1$. C. 1897 
c. 56) the Rules are declared to be valid and 
binding : therefore probate fees as set out in 
appendix >1. of the Rules may lie collected 
as being imposed by statutory enactment. In 
re Porter Estate, 10 R. C. It. 275.

Trustees--Advances—Division of estate— 
: Discretion. Hospital for Sick Children v. 
j t'hutc, 1 O. W. It. 321, 3 O. L. R. 590.

Trusts—Power to appoint new trustee— 
Exercise of—“ Surviving brothers and sisters" 
—“ Then ”—Parties—Ostuis quo trust. San- 

i ders v. Bradley, 2 O. W. R. 697, 6 O. L. It. 
250.

WINDING-UP.

See Company—Partnership.

WITNESS FEES.

See Costs—Parliamentary Elections.

WITNESSES.

Order to Appear Again -Rr-icri ifr.] — 
An order ought not to be given to witnesses 
suhpamned, or present in Court, to appear 
upon another day, unless they have been first 
sworn. Deehène v. Dussault, Q. R. 20 S. C 

: 296.
See Hvsbanu and Wife — Insurance — 

Liqvor License Act—Notary.

WOODMEN S LIEN.

See Lien—Mechanics’ Liens.



1755 WORDS.
WORDS.

(For column in Digest •<jp Table of Cases.)

Ability to PAV.—In re /Coe v. Worry, 24 
Occ. X. 313. 8 O. L K. 45, 3 O. TV. H. Ï84.

ABOUT OB SOUTH. — lleweon V. Ontario 
Power Vo. of A lagara Fails, 24 Occ. N. 332, 
8 O. L. R. 88, 3 O. W. It. 865.

ACQUIRE.—In re Confia* Pmific R. W. 
Co., Sudbury Branch, 36 8. C. R. 42.

Action OB proceeding.—Shidiac Boot and 
Shoe Co. t. Buchan—, 35 N. 8. Rep#. 611.

ACTUAL disbi rsements.— Cobban Manu
facturing Vo. v. Lake Simcoe Hotel Co.. 23 
Occ. X. 108, 3 0. U It. 447.

Actual resident.—Curran v. McEachren,
5 Terr. L. R. 333.

Additional value. — Ualerneau v. Trem
blay. g. B. 22 8. C. 143.

Auext.—Ontario Wind Engine and Pump 
Vo. v. Lock it. 24 Occ. N. 221). 7 O. L. R. 385. 
3 O. W. R. 281.

AGGREGATE POPULATION OP CANADA. — 
Atty.-Oen. for P. E. I. v. Atty.-O'en. of Can
ada ; Atty.-Gen. for Sew Brunawick v. Atty.- 
Oen. for Canada. [191)5] A. C. 37.

Aggregate VALUE.—Atty.-Gen. for Ontario 
». Lee, 25 Occ. X. 3», 4 O. W. R. 510. 0 O. 
W. R. 245, 1) O. L. R. 9, 10 O. L. R. 79.

All business YOU MAY secube.—Miller V. 
Globe Printing Co., 0 O. TV. R. 258.

All my children — In rc Williamt. 23
Occ. X. 150. 5 O. L. R. 345.

ALL THE creditors.—Shepherd v. Murray.
3 O. W. R. 733.

All the resident ratepayers affected 
by such permission.—Curnn v. McEachren, 
5 Terr. L. R. 333.

Allotment.— Nelson Coke and (las Co. v. 
Pcllatt, 22 Occ. X. 3X2, 4 O. L. R. 481.

Already estabusued. — In re Village of 
Markham and Town of Aurora, 22 Occ. N. 
205. 3 O. !.. It. 009.

AND.—Re Chandler and Uotmes, 5 O. TV.
R. 047.

Any building or other place.—Duqumne 
v. Brabant, Q. R. 25 8. C. 451.

At.—Holmes v. Town o/ Goderich, 22 Occ. 
N. 222. 32 8. C. R. 211.

At any place.—Ret v. Brennan, 35 N. 8. 
Reps. 106.

AT ant time.—Hunter v. Boyd. 24 Occ. N.
01 «1 o. L. It. 039, 2 O. W. R. 1055
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At OB NEAR.—Montreal and Ottawa H. 11. 

Co. v. t'l/y o/ Ottawa, 22 Occ. X. 224. 4 u. 
1- R- 50; Canada Atlantic It. W. Co. v. 
Cjty of Ottawa, 23 Occ. N. 209, 311 8. 0. U.

At the same time.—Henning v. Maclean 
21 Occ. X. 434, 22 Occ. X. 405, 23 Occ. X. 
180, 2 O. I* R. 109, 4 O. L. It. 006, 33 8. ('. 
R. 305.

Authorized.—Rem v. Lewie, 23 Oct. N. 
257. OO.L, R. 132.

Balance of estate.—/» rc Newborn, To
ronto General Truste Corporation v. »«r 
born, 22 Occ. X. 120.

Before receiving.—/» re Tuck, 0 O. W. 
R. 150, 10 O. L. It. 309.

Blackmailing.—Macdonald v. Mail Print
ing Co., 21 Occ. X. 495, 2 O. L. B. 278.

Business.—Rajotte v. Wilson. 24 Occ. X. 
851. 3 O. W. It. 737.

Butcher.—Ret v. Myers, 0 O. L. R. 120.

By giving.-—Toronto General Trust Cor
poration v. Central Ontario It. TP. Co., 24 
Occ. X. 319, 7 O. L. R. 660, 8 O. W. It. 520.

By reason of the railway.—Ryckman v. 
Hamilton. Grimsby and Bcamsville Electric 
It. IP. Co., 0 O. W. It. 271, 10 O. L. R. 419 
Bayers r, British Columbia Electric R. IP. 
Co. (B. C.), 2 W. L. R. 152; Findlay v. 
Canada Pacific It. IP. Co., 21 Oct. N. 461. 
5 Terr. L. It. 148.

By way of succession.—In rc Cornell, 5 
O. TV. It. 00, 0 O. L. It. 128.

Carrying on business.—Nr/eo» v. Lcnz. 9 
O. L. It. 50, B O. W. It. 21.

Carrying on business in Ontario.—Bur
nett v. General Accident Assurance Corpora
tion. 0 O. TV. It. 144.

Charitable and philanthropic purposes. 
—Rc Hyck. 10 O. !.. It. 480. 5 O. TV. It. 794 
0 O. TV. R. 112.

Chattels.—/» rc McMillan, 4 O. !.. R. 
415.

Children.—Re Weir, 0 O. TV. It. 58.

Colour or right.—In re Canadian Pacific 
R. IP. Co. and Lcchtzicr, 23 Occ. X. 839: 
Ret v. Johnson, 24 Occ. X. 207, 7 O. L. It. 
525, 3 O. TV. R. 222.

Combined.—Hinds v. Town of Barrie, 24 
Occ. X. 4, 0 O. L. It. 050, 2 O. TV. It. 995.

Communication.—Gosselin v. The King. 
23 Occ. X. 210, 33 8. C. It. 255.

Construct.—In re C. P. It. Co., Sudbury
Branch. 86 8. C. R. 42.

Contract. — Ret ex rel. McNamara v. 
Hr Herman. 24 Occ. X. 233, 7 O. L. R. 289.
3 O. TV. It. 431.

County.—Dominion Iron and Steel Co. v. 
City of Sydney. 37 X. S. Reps. 495; Ret v. 
McMullin. 25 Occ. X. 108.
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Country.—Dakota Lumber Vo. v. Hinder- 

knecht (X.W.T.), 2 W. L. R. 275.

Creditor.—tile min v. tilemin, 24 Occ. N. 
57. 7 O. L. U. «17. 2 U. W. tt. 1176.

Current expenditure.—Rex es ret. Moore 
v. Uamill, 24 Oce. X. 271, 7 O. L. It. 000, 3 
O. W. R. 042.

Dealing.—Conn v. Fitzgerald, 5 Terr. L. 
R. 340.

Debt.—Henry v. Mageau, 5 Terr. L. It. 
512; MvXeilly v. Beattie. 20 Occ. X. 202, 4 
Terr. L. It. 300.

Debt or liquidated demand.—Melniyrc v. 
Muhh, 23 Occ. X. 207, 0 U. L. R. 200.

Dec ision of a commissions.— Wallace v. 
F/eicm, (B. C.), 2 W. L. It. 418.

Delivered price. — Burton, Beidler, and 
Phillips t'o. v. London Street It. It". Co., 24 
Occ. X. 337, 7 O. L. R. 717, 3 O. W. It. 000.

Dependent.—Crosby v. Zfu//. 22 Occ. X. 
824. 4 O. L. It. 486.

Diligent Inquiry.—Union Bank of Can
ada v. 7’oicrt of McLeod, 22 Occ. X. 310, 4 
Terr. L. It. 407.

Diocesan institution. — Re Gillmour, 3 
O. W. It. 541.

Dispose and deal with.—Re Armstrong.
3 O. W. It. 027, 708.

Doing business. — City of Montreal v. 
Union Mutual Fire Ins. Co., 21 Occ. N. 52.

Domicil.—Curren v. McEachren, 5 Terr. 
L. It. 333.

Domiciled.—Rochester and Pittsburg Coal 
and Iron Co. v. “ The Carden City,” 7 Ex. C. 
It. 34.

Due or accruing due.—Main v. Mclnnis.
4 Terr. L. It. 817.

Duly presented.—Union Bank of Halifax 
v. Wurzburg d Co., Limited, 22 Occ. X. 402.
0 It. C. It. 100.

During natural life.—In re Chapman, 1
22 Dec. X. 250, 4 O. L. R. 13» «.

Dying without heirs.—/« re McDonald. ,
23 Occ. X. 320, 0 O. L. R. 478.

Efficient.—Schiller v. Canada X orth-West 
Coal and Lumber Syndicate, 1 Terr. L. R.
421.

Entry duly made.—Re Sprouted Food Co., 
Hudson's Case, 0 O. W. R. 514.

Equal moieties.—Jordon v. Froglcy, 5 O.
W.. It. 704.

Estate.—/» re Duncombc, 22 Occ. N. 167.
3 O. L. R. 510.

Estimate.—Board of Education of City of 
London v. City of London, 21 Occ. X. 210.
1 O. L. R. 284.
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Every ship which navigates. — Corpora

tion of Pilots for the Harbour of Quebec v. 
The •' flrundee." 22 Occ. X. 428, 8 Ex. C. 
It. 54, 70.

Excavation. — Therrien v. Town of St. 
Paul, g. R. 23 8. V. 248.

Exempted.—Dominion Iron and Steel Co. 
v. McDonald, 37 X. S. Iteps. 1.

Exigible under execution. — Canadian 
Mining and Investment Co. v. Wheeler 22 
Occ. X. 123, 3 O. L. It. 210.

Expenses necessarily incurred. — Xaas 
v. Dverse* rs of the Poor for District Xo. 3. 

j 35 X. 8. Reps. 310 ; Cumberland Overseers of 
■ the Poor v. McDonald, 35 X. 8. Keeps. 394.

Faced or shewn surface.—Rear v. James, 
22 Occ. X. 369, 4 O. L. It. 537.

Family.—Harkness v. Darkness, 9 O. L. 
It. 705. 0 O. W. It. 122.

Fastened.—Sicotte v. Martin, Q. R. 19 8. 
C. 292, Q. It. 20 8. C. 3«1.

Fictitious person.—London Life Ins. Co, 
v. Molsons Bank, 24 Occ. X. 330, 8 O. L. R. 
238, 3 O. W. It. 858.

Final decision.—/» re Geddcs and Coch
rane, 21 Occ. X. 430, 2 O. L. It. 145.

Final judgment. — Gilman v. Cockshutt,
Q. It. 18 8. R. 552.

First publication.—Grossman v. Canada 
Cycle Co., 23 Occ. X. 48, 5 O. L. It. 55.

GAIN.—Rex v. James, 23 Occ. N. 220. 6 
O. L. It. 35.

General advantage of Canada. — In rc 
Ontario Power Co. of Niagara Fulls and Hen-
..... Oci. \. 227, «". u. i. K. i i, 2 n. W.
It. 419 ; Attorney-General for British Colum
bia v. I'owcomwt. t ictoriu. and Eastern R. 
IF. and Xavigutioa Co., 9 It. C. It. 338.

Good cause.—Richards v. Bank of British 
Xorth America, 8 B. C. R. 209.

GOOD government of the municipality. 
Lane v. City of Toronto, 24 «>••<'. N 7 

O. L. It. 423, 3 O. W. It. 269.
Good reason to believe.—McKinnon v. 

McTague, 21 Occ. X. 207, 1 O. L. It. 233.
Gross receipts. — City of Hamilton v. 

Hamilton Street II. IV. Co., 24 Occ. X. 372. 8 
O. I.. It. 455. 10 O. L. It. 575, 4 O. W. R. 
47. «1 O. W. R. 200: Inee v. City of Toronto. 
21 Occ. X. 365. 31 S. C. R. 323.

Happening of the alleged negligence.— 
Curie v. City of Brandon, 24 Occ. X. 279, 
15 Man. L. R. 122, 1 W. !.. R. 70.

Heirs.—Re Sons of England linn fit Socie
ty and Conrtir*. 3 O. W. It. 080; In re 
Gardner. 22 Occ. X. 119, 3 O. L. R. 343.

Heirs and assigns.—Re Brand, 4 O. W.
R. 473, 5 O. W. It. 207.

Heirs of body.—R< Brand. 4 O. W. R. 
473. 5 O. W. R. 207.

WORDS.
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Hirer. LLwsoB OB BAKU MHO*.—Mane Hes

ter v. Hilts, 34 X. 8. Reps. 612.

Home.- He McMillan, 3 U. W. It. 418.

Honestly and reasonably.—Dover V. 
Den hc. 22 Oct. X. 204, 3 O. L. H. 004.

Hut hl. shop, buum, ob other place.— 
Rex v. iI'.Uehom, •> O. W. U. 946.

HOUSEHOLDER.—1‘lunte V. OwWIBMt, y. 
H. 13 8. C. 401.

lr IT lb SATIS!ACToHY.—Delà plante V. 
Tennant, 4 O. W. It. 70.

Immediately.—Kuld v. McKinnon, y. R.
20 S. C. 3UU.

Immediately .... disable.—Shvra v. 
Ovtfitt Accident and Guarantee Corporation, 
32 O. It. 411, 21 Ucc. X. 138.

IMPROVED OB SETTLED AND INCLOSED. — 
Phuir \, ( a media* \orthem It. W. Co., 0 
U. W. R. 137 ; Ureyer v. CaiH<M Sortkem 
It. 11. t'o., 15 Mua. L. It. 380, 1 W. L. R. 
120.

Ik ant enent.—City of Victoria v. Bowes,
21 Occ. N. 151, 8 B. C. R. 15.

In m SIMPLE.—/fe Brand, 4 O. W. R. 
473. 5 O. W. It. 207.

In bespect or the contbact.—Graham 
r. Bourque, 23 Occ. N. 334, 0 O. L. It. 428,
1 O. W. R. 138, 358, 24 Occ. N. 54, « O. L. 
It. 700, 2 O. W. R. 1182.

In tbitst.—Birfcfceel- Loam Co. v. Johnston, 
6 O. L. It. 258.

Including.—He Harkness. 25 Occ. N. 
43. 4 O. W. It. 533. H O. I* R. 720; In re 
Buncombe, 22 Occ. X. 167, 3 O. L. It. 610.

Income.—Attorney-drnersl of British Col
umbia T. Ostrum, [1904] A. C. 144.

Inhabited dwelumj.—Used v. City of 
Ottawa, 21 Occ. N. 470.

Is hereby authorized.—Ex p. The At- 
toruey-druerai. In re Goodspted, 86 N. B. 
Rep*. 91.

INTEBEAT. —Kelson Coke and (las Co. ▼. 
Pcllatt, 22 Occ. N. 382, 4 O. L. R. 481.

IN TBVHT.—It irk beck Loan Co. V. Johnston,
22 Occ. N. 160, 3 O. L. R. 497.

Insurance on life.—Metropolitan Life 
Ins. Co. v. Montreal Coal and Towing Co., 
25 Occ. N. 4, 85 8. C. It. 200.

Intersection.—Weston v. Hmythe, 5 O. 
W. It. 537. lo O. L, R. 1.

Intrusted with tiie possession.—On- 
tario Wind Engine and Pump Co, v. Lickie. 
24 Occ. N. 220, 7 O. L. R. 385. 3 O. W. R 
281.

IBSUF..—Kelson Coke and das Co. v. Pci- 
latt. 22 Occ. X. 362, t O. L. R. 481.

Junior on the pay list.- -Geoghvgan v. 
.Synod u/ A luyura, 5 O. W. It. 304, 0 U. W. 
It. 717.

Just and equitable.—/» rv Forida Min- 
mg Co., 22 Occ. X. 273, U B. <J. R. 108.

Knowinuly.—Hex v. Uayvs, 23 Oct. X. 
88, 5 O. L. It. 198 ; Rea v. Beaver, 9 O. L* 
It. 418, 5 O. W. It. 102.

I labourer or servant.—Turner v. Fee, 24 
Occ. X. 402 ; Fee V. Turner, y. It. 13, K. 15. 
435.

Lands enjoyed with buildinu.—Went
worth Lumber Co. v. Coleman, 3 O. W. It. 
018.

Last revised assessment roll. — Chal- 
laner \. Township of Lobo, 28 Ooc. N 
32 8. U. It. 505.

Law.—Dominion Iron and Steel Co. V. City 
of .Sydney, 37 X. 8. Reps. 495.

Lay out.—In re Canadian Pacific H. IV. 
Co., Sudbury Branch, 30 8. C. It. 42.

LET.—Macartney v. Miller (X.W.T.), 2 
W. L. It. 87.

Limited.—Lamalice v. Electric Printing 
Vo., 4 y. V. It. 200.

Loos AND timber.—Baxter V. Kennedy, 
35 X. B. Reps. 179.

Mat.—Regina v. Wilson, 2 Terr. L. R. 
79; Ex. p. The Attorney-General; In re 
Goodspeed, 30 N. B. Reps. 91.

Meubijcn et effets mobiliers.—Sabourin 
v. .1/on Créai GNfy and District Savings Bank, 
y. It. 21 8. C. 891, y. R. 12 K. B. 380.

Money demand.—In rc M tiger v. Canadian 
Tin Plate Decorating Co., 24 Occ. N. 5V, 7 
O. L. R. 25, 2 O. W. R. 1114.

Money due.—Bunyan and Con. Pac. R. 
W. Co., 5 O. W. It. 242.

Money, valuable security ob other 
property.—In re Cohen, 24 Occ. N. 359, 8 
O. L. It. 143, 4 O. W. R. 103.

Most in need.—Dori v. Brosscau, Q. R. 
13 K. B. 538, 35 8. C. It. 205.

.Narrow channel.—Lovitt v. The “ Cal
vin Austin." 9 El. T. R. 160; The '* Calvin 
Austin ” v. Lovitt, 25 Occ. N. 78, 35 8. C. 
It. 010.

Necessaries.—Rex v. Lewis, 23 Occ. N. 
257, 6 O. L. R. 132.

Negligence or wilful act or omission 
of Owner.—Phair v. Can. Sor. R. W. Co. 
(N.W.T.), 1 W. L. It. 356, 576.

Next in heirship.—7m re Gardner, 22 
Occ. N. 119, 3 O. L. It. 343.

No order as to costs.—McCune v. Bots- 
ford. 22 Occ. N. 341), 9 R. C. R. 129.

Now.—In re Holden. 23 Occ. N. 62, 5 O. 
! L. R. 158.
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Occupant.—/ftx v. Meikleham, 0 O. W. 

H. 945 ; Crosskill v. Rarnia Ranching Co., 
21 Ucv. N. 577, 5 Terr. L. It. 181.

Of F KB.—Nelson (Joke and Has Co. v. Rel
iait, 22 Occ. N. 382, 4 O. L. It. 481.

Opinion.—In re Geddes and Cochrane, 
21 I Hr. N. 430, 2 O. L. K. 145.

I’BOPKH registry.—Re W allace and b'lewin 
(B.C.), 2 W. L. It. 13.

I'bupkbty.—Con. Poe. R. W. Co. v. Ottawa 
Cue In,. Co., 0 O. L. It. 403, 5 O. W. It.

Provided.—Hart v. City of Halifax, 35 N. 
I S. lteps. 1.

Opposite party.—In re Can. Roc. R. W. 
Co., and Ratter. 20 Occ. N. 317, 13 Man. L. 
H. 200.

OB.—Re Chandler and llolme,, 5 O. W.
K. 047.

Oh otherwise.—Paulin v. Town of Wind- 
tor, 30 X. S. Ilvpa. 441, 8. C. Sub. Nom; 
In re Rugzant, 24 Occ. N. 140.

Other.—Re Uarncr, 3 O. W. R. 584.

Owner.—Anderson v. (Jodsal, 7 B. C. R. 
404 ; Rochester and Rittsburg Coal and Iron 
Co. v. The “ (Jardni City," 7 Ex. C. It. 34 ; 
Lloyd v. Walker, 22 Occ. N. 250, 4 O. L. R. 
112 ; «Saieyrr v. City of Toronto, 22 Occ. N. 
25, 380, 2 O. k R. 717, 4 O. L. R. 024 ; Rnt- 
ish Columbia Timber and Trading Co. v. 
Lebcrry, 22 Occ. N. 273.

Party concerned.—//! re Ont. Rilver Co. 
and Rartle, 21 Occ. N. 112, 1 O. L. It. 140.

Party interested.—In re Smith, 23 Occ.
N. 58, 1* B. C. R. 32V.

Party to offence. — Rex v. Hendrie, 6
O. W. It. 1015.

Passengers.—Re Chin Chec (B.C.), 2 W.
L. R. 237.

Payment in cash.—Tanner v. Cowan, 
9 B. C. R. 301.

Performed in part.—McDonald v. Hut
chins, Q. R. 12 K. B. 499.

Permit.—Macartney v. Miller (N.W.T.), 
2 W. L. R. 87.

Person.—Therrien v. Town of St. Paul, Q. 
It. 23 S. C. 248 ; Walker v. Lanwurcau, Q. 
R. 21 8. C. 492: /« rr IVa* Vim & Co.. 11 
B. C. It. 154.

Personal effects.—In re Way, 24 Occ. 
N. 20. 0 O. L. R. 014, 2 O. W. R. 1072.

Person interested.—In rc Grand Trunk 
R. IV. Co. and City of Kingston, 24 Occ. N. 
i; 8 Ex. C. R. 349.

Place of dramatic entertainment.— 
Carte v. Dennis, 21 Occ. N. 68, 207, 5 Terr. 
L. It. 80.

Pi. A NT AND APPLIANCES.—/»» rc City of
Toronto Assessment, 22 Occ. N. 390.

Postmasters in cities.—Lancaster v. 
Shaw. 10 O. k It. 004, 0 O. W. R. 310.

Premises.—Martin v. Martin, 24 Occ. X. 
309. 8 O. L. It. 402, 3 O. W. It. 930.

Ready for trial.—Standard Life Assur
ance Co. v. Montreal Coal and Towing Co., 
<J. R. 13 K. B. 183.

Remaining children.—Re Uarncr, 3 O.
W. R. 584.

Reside.—In rc North Renfrew Provincial 
Election; \Vright v. Dunlop, 24 Occ. N. 125,
7 O. L. It. 204, 3 O. W. R. 300.

Resided continuously.—In rc Seymour 
Voters' Lists, 2 Elec. Cas. 09.

Residence.—Curren v. MvEaehren, 5 Terr. 
L. R. 333.

Respective.—lie Smith, 6 O. W. It. 45.

Reversion. — Osterhout v. Ostcrhout, 24 
Occ. N. 219, 390, 7 O. k It. 402, 8 O. k R. 
085, 3 O. W. It. 249, 4 O. W. R. 870.

Kidino.—Rowis v. O/it. Accident Ins. Co. 
21 Occ. N. 164, 1 O. L. R. 54.

Right heirs—Pc Down Trusts, 9 O. L. 
R. 199. 5 O. W. R. 382.

Rolling stock, plant and appliances. 
—In rc ( ity of Toronto Assessment Appeals; 
In re City of Ottawa Assesstnent Appeals, 23 
Occ. N. 258, 6 O. L. R. 187.

Safe and practicable.—Lovitt v. The 
“Calvin Austin." 9 Ex. C. R. 100; The 
“Calvin Austin" v. Lovitt, 25 Occ. N. 78, 
35 8. C. It. 610.

Series of transactions. — Mason v. 
Grand Trunk R. IV. Co., 24 Occ. N. 325,
8 O. k R. 28, 3 O. W. R. «21, 810.

Shall remain standing.—Christie v. 
Cooley, 4 O. W. R. 79, 0 O. W. R. 214.

Sister of the deceased.—In rc Oliver,
21 Occ. N. 364, 455, 8 B. C. R 91.

Subject to approval.—Mason and Risch 
Piano Co. v. Thompson, 3 O. W. R. 540.

Substructures and superstructures.— 
In re City of Toronto Assessment Appeals; 
In re City of Ottawa Assessment Appeals, 23 
Occ. N. 258. 0 O. L. R. 187.

Such dam or other structure.—James 
v. Rathhun Co., 0 O. W. It. 1005.

Sufficient outlet.—Chapman v. Me- 
Fwrn. 0 O. W. R. 164.

Superstructure.—In re Can. Pae. R. TV. 
Co. and Town of MacLeod, 5 Terr, k R. 
192.

Proceeding.—Rer v. Rapay, 5 Terr. L. It. 
307; McDonald v. Grundy, 24 Occ. N. 350. 
8 O. k R. 113. 3 O. W. R. 731.

D—50+

Surplus water.—Caledonia Milling Co. 
v. Rhirra Milling Co., 9 O. L. R. 213, 5 O. 
W. R. 170.



1763 WORK AND LABOUR. 1764
BfBt lYimu.—Ha Gamer, 3 O. W. U. 584.

Bl SWUNG BBVlil Wtli AM) hlMEBH.—fcttUM-
dtrt v. Uradoy, 6 U. W. U. 436.

Tempobasilv uoMitiua>.—Hu v. Totena- 
end, 21 Uoc. X. 56U.

Tes amt m trr ueu. lUantt V. Got ire- 
mudi. g. U. 1# S. C. «II.

TEBBITUSX Of Dominion.—Cun. J*#C. H. 
M . Vo.—6#«l6«ry Branch, 36 8. G. H. 42.

The best or my hi mviunu «.mildbkn.—
Hi MdVubbm, 6 U. W. R. 771.

Theib own i*i''ill»!.-Caledonian Milling 
Co. \. tikirr* Milling Vo., V O. L. H. 213, 5 
O. W. tt. 170.

Then .—«easier* v. Bradley. 6 O. W. R. 
436.

Them sUHVIVUIG.—Uaigkt v. Uanyrrfield.
23 Uoc. X. NT, 3 O. L. R. 274.

Third person.—Root <>/ Toronto V. SI. 
Latere nee Fire In». Co., 11003] A. C. BO.

Time cebtain.—Sinr/uu v. Preston, 21 
Occ. X. 07, 13 Man. L. R. 228.

To COB ever THE tuai..—He» V. Walah. 
23 Oc. N. 186, S O. L. R. 527.

Tbai.n or cars.—Harris v. The Kisy, 24 
Oct . X. 388, 0 Ex. C. R. 206.

Transfer.—Langley v. Kaknart 25 Oct*.
N. 60, 114, 0 O. L. R. 164. 4 O. W. R. 306, 
36 8. C. R. 114.

Vndeb promise or MABBiAOE.—Regina v. 
Wo/ter, 1 Terr. L. R. 482.

Vnlawfi i.lt.—Et. p. O’Shaughnessy. Q. 
R. 13 K. B. 178.

I’NLAWFULLY 010 steal. — Her v. Gorge,
35 X. 8. Rope. 42.

UNPRODUCTIVE OF A HVB8TANTIAL NET PBO-
rrr. He M., 6 O. W. R. 638.

Ubed on the baii.wat. — llrketM v.
Grand Trunk It W. Co., 21 Occ. X. 108. 1
O. L. R. 168.

Valid in* Canada.—Barrett y. Elliott. 24 
Ore. N. .'144, 10 R. r. R. 461.

Valuable security.—Ber x. Wagner, 6 
Terr. L. R. 110.

VoLVNTABILT.—Baser ▼. McQuade, 11 B.
C. R. 161.

WKABINO APPABEL.—Wmaky v Can Pr- 
relopment Co., 21 Occ. N. 601. 8 B. C. R. 
100.

Which has arm effect.—Bos» Brother» 
Limited x. Pearson (N.W.T.). 1 W. L. R. 
888, 575.

Widening.— Watson x. Maze. Q. R. 17 8. 
C. 579.

Wilfully.—Et p. O’Shanghnessy, Q. R. 
13 K. B. 178.

Within the province.—Seamen v. Sea
man, 25 Occ. X. 1U0.

Without pbeji dive. — Be Boston Hoot/ 
Him Co., 5 U. W. It. 140 ; McLennan v. 
(Jordon. 5 O. W. It. 08.

WuBK FOB THE OENEBAL ADVANTAGE Of 
CANADA.- lincson V. Ontario Power Co. of 
A tarera Fallu. 24 Occ. X. 332. 8 O. L. It. 88, 
3 O. W. It. 865.

Work or opebationb or the company.—•
Sayers v. British Columbia Electric It. IV. 
Co. (B.C.), 2 W. L. It. 152.

WOBKBHUPH NOW EXISTING. — TotCH Of 
Whitby V. Grand Trunk It. W. Co., 22 Occ. 
N. 173, 3 O. L. It. 536.

WORK AND LABOUR.

Action to Recover Velue - 1‘rotevtion 
of plaintiffs" works from injury by defendants 
—Value of necessary work. Lindsay liefer 
Commissioners v. Fauquier, 5 O. W. R. 635, 
6 O. W. It. 400.

Agent — Joint liability — Guaranty — 
! lamages for I'uakilful Work — Set-off or 
counterclaim —Costs. Kelso V. Thompson, 
1 O. W. R. 176.

Contract — Actios for Work Done — 
Authority of Agent — Findings of Jury.] — 
In an action tor work done and materials 
provided for certain steamers, the jury did 
not answer nil the questions submitted, and 
the trial Judge gave judgment for the plain
tiffs for the amount claimed for certain work 
covered by the certificate of an agent of the 
defendants, but discharged the jury ns being 
nimble to agree in respect of tin- other mat
ters. and reserved further consideration :— 
Held, that on the findings as they stood the 
plaintiffs could not recover any amount other 
than the one allowed. Galbraith Y. Hud
son's Bay Co., 7 B. C. R. 431.

Destruction before Delivery- Fire— 
Bisk of W’orÀ-moM.]—A workman who un- 
dertakes to make re|»airs to a house and who 
tarnishes materials, although the quantity of 
the materials, and therefore the price of the 
work, cannot he ascertained until the work is 
finished, can claim nothing from the owner 
(,f tin* house, if it is destroyed, before the com
pletion and delivery of the work, by a fire 
which is not attributable to the fault of the 
owner. Murphy v. Forget, Q. R. IV 8. C. 
185.

Work Done Upon Property of An
other -Payment for—Droit D’ Accession— 
Mala Fidea—Remedy.]—If an article not be 
longing to a workman is transformed by his 
work into a different article which the owner 
wishes to get iiossession of. he is obliged to 
pav for the work done, whether the work
man did it in good faith or not. 2. The work
man so acting in had faith is liable for 
damages and to criminal prosecution : a work
man acting in good faith is not. Godard v. 
Mercier. Q. R. 23 S. C. 372.

flee Contract — Master and Servant— 
Mechanics’ Tiens.
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WORKMEN S COMPENSATION ACT. WRIT OF SUMMONS

A'tt AiAbik.it anu Sauvant.

WOUNDING WITH INTENT.

See Criminal Law.

WRIT OF ATTACHMENT.

See Attachment of Debts.

I. Amendment, 1700.
II. Indorsement, 1767.

III. Intituling. 1708.
IV. Renewal, 1708.
V. Return, 17(B).

VI. Service, 1700.
VII. Small Debt Procedure, N. W. T., 

1781.
VIII. Special Indorsement, 1781.

IX. Other Cases, 1783.

WRIT OF CA. SA.

See Arrest.

WRIT OF ELECTION.

See Parliamentary Election a.

WRIT OF EXTENT.

See Attachment of Debts.

WRIT OF POSSESSION.

Order for—County Court Judge—Appeal 
- -Prohibition — Title to Land.]—Then- is 
no appeal from the order of a County Court 
Judge upon h summary application of a 
purchaser at a sheriff's sale, for a writ of 
|H.sm*ssiou. If such an order were made 
without jurisdiction, prohibition would he 
the remedy. Upon such an application the 
Judge is not trying the title to lands, but is 
merely determining as a matter of discretion 
whether the purchaser should have posses
sion. Sucli an application may lie heard 
by the Judge of another district designated 
under s. 12 of c. D of the Nova Scotia stat
utes of 1880 l,i act in the place and stead of 
the Judge of the district in which the lands 
lie. In re (lough, 21 Ore. N. 02.

WRIT OF REVENDICATION.

Irregularities — Affidavit — Nervier. ]— 
The omission to describe the person making 
the affidavit for a Hat for » writ of reven
dication, a ml the failure to serve a copy of 
the affidavit on the defendant, or lea it 
for him at the office of the Court, v -in 
three days, do not constitute fatal irregular
ities in the procedure. Haddad v. .Marcotte, 
4 Q. P. It. 313.

See Execution — Pleading — Pledge.

WRIT OF SAISIE-ARRET.

See Attachment or Debts.

I. Amendment.
Costs. |—In an action between lessor and 

! lessee, the plaintiff will be allowed, upon 
paying costs of motion, to add the words 
" summary procedure " to the writ and copy 
thereof. Cusson v. I aillantcourt, 5 Q. P. R. 

1 88.

County Court Summons — Mistake in 
—Statute of Limitations — County Court 
Appeal.]—In the notice at the end of a 
County t ourt summons the name of It. L. 
was by mistake inserted instead of that of 

i the plaintiff. The plaintiff signed judgment 
by default for want of an appearance mid 
plat, bmed a writ of Inquiry, tad gave 
notice of the execution thereof, when the de
fendants took out n summons calling upon 
him to shew cause why the writ of inquiry, 
interlocutory judgment, and the writ and the 
service thereof, should not he set aside. At 
the return of the summons the plaintiff ap
plied for leave to amend the writ of sum
mons by inserting the plaintiff’s name instead 
of that of R, L. and for leave to re-serve the 
same, when amended. This application the 
Judge of the County Court refused, although 
the Statute of Limitations would lie a bar 
to the issuing of a new writ, and allowed 
that of the defendants. On appeal :—Held, 
that the amendment should have been allowed 
and an order made for the re-service of the 
writ ns amended. Semble, that an appeal 
will lie from the decision of a County Court 
Judge on a point of law, even though the 
same does not arise at or out of the trial 
of an action. Stewart v. Canadian Pacific 
H. IV. Co., 20 Occ. N. 88, 35 N. B. Reps. 115.

Description of Defendant — Co inpang
—Incorporation — Exception to Form — 
Co#f*.]-—Where the company defendant is de
scribed in the writ of summons as a “ corps 
politique et ineorporé " when it is not an 
incoriNirated body at all, as It appears from 
the statute creating it. an exception A la 
forme on this ground will not lie when the 
eompnnv fails to prove that it suffers a pre
judice by being so descrilied. 2. A motion 
to amend the writ by striking out the words 
objected to. will he granted. 3. No costs 
will be allowed on either proceeding. Per
rault v. Liverpool and London and Wobc Ins. 
Co., 4 Q. P. R. 395.

Motion to Set Aside - Exception as to 
Form — 7'mic. |—A motion to set aside an 
amendment made by the plaintiff to his writ 
of summons and declaration, ns not having 
been authorized by the Churt where authori
zation was necessary, is an exception to
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the form, «uni is subject to the formalities of 
an. W4, V. I*., as to the time for giving 
uotlie, etc. J'nzMlo v. C'enodHiM Pacific K. 
W. t o., 3 g. 1*. H. 471.

Service.J —If the plaintiff obtains leave

tbonotary, and such signature is not affixed 
in open Court, l*e vannot foreclose the de- 
feudaut from pleading without having first 
served such amendment upon him. Beea- 
tfc-iwp Uourre, 4 g. V, H. SOL

Style of Cause -- Irregularity or Nul- 
lit y)—J. 8., trading under the name of the 
British Columbia rum it un- Company, com
menced an action in such name lu respect of 
a promissory note. A summons under Order 
XIV. having been dismissed on the ground 
that one person cannot sue in a firm name, 
the plaintiff obtained an order amending the 
style of cause.—Held, that the writ was not 
a nullity and that (he irregularity waa pro
perly amended. lintxsk Columbia Furniture 
Vo. v. lugtcell, 7 B. C. K. SMI.

and then address was indorsed on the writ 
us "Edinburgh, Scotland Held, insuffi
cient uddr»-»H, but, as there we nothing mis
leading in ielr address, lea\ • was given to 
amend by slu ing the place *>f business of the 
company. ÜU’■> y. 1/ h usie, lu B. C. 
U. 174.

111. IMTITUUÎIU.

Municipal Election — Contestation of 
— Quo H'emmlo.J—The fact that a writ of 
summona, to uhich is annexed a i 
aet aaide a municipal election, pursuant to 
the charter of the city of Montreal, is in
tituled " w rit of quo warranto," does uot in
validate the petition. Charbonneau V. Itgy. 
3 Q. P. tt. 3U3.

IV. Renewal.

Substitution of Defsuduuts.1—Where
the plaintiiT lias sued the defendants as a 
corporation, b« cannot, after the filing of an 
exi-eption to the form, move to amend bis 
writ by substituting for hia designation of

the so-called corporation, which ia in reality 
u partnership. Lamb* v. Thompson S. S. 
Lime. 4 g. P. R. 101.

II. Indomement.

Action on Bond — Special Indorsement 
—Necessity lor — LJnliquidaUd Damages— 
Costs. I—The defendants appealed to a Su
preme Court Judge in Chemin» rs from the 
order of an examiner under the Collection 
Act. committing him to gaol, and gave a bond 
in the sum of $01.43 required by s. 33 of 
the Act, conditioned personally to appear be
fore tin' Judge ou the hearing of the appeal, 
and to surrender himself to prison in case 
of an adjudication of imprisonment. The

indication Mow confirmed, and for an alleged 
reach of the condition of the bond by the

son. au action was commenced on the bond 
against the defendant and ilia sureties for 
the penalty of $<11.43, by the Issue of a

Cneral writ of summons. The defendant a,
fore appearing, moved to aet the writ and 

service aside, ou the grounds (a) that be
ing for a debt or liquidated demand the writ 
should have l>een s|«ecially indorsed under 
Order 3. Rule 5, and (b) that the writ in any 
event should have Ix-en endorsed with the 
usual claim for costs under Order 3, Rule <1 : 
—Held, dismissing the motion with «■oats, 
that the claim was not a debt or liquidated 
demand for money, but waa one in respect to 
which da ma g«ti must lie assessed. Hennigar
v. Urine (So. 8), 24 Occ. N. 144.

Address of Plaintiffs — Amendment.] 
—Where the plaintiffs sue as trustees for 
a corporation, it la not necessary to indorse 
on the writ the addresses of the individual 
plaintiffs. The plaintiffs sued as trustees 
of the Standard Life Assurance Company,

Ex Parte Order — Withholding mater
ial evidence — Statute of Limitations. Lang
ley v. Costigaii. 5 O. W. R. 147.

Grounds for — Sufficiency of—Statute 
of Limitations.]—An ex parte order for the 
renewal of a writ of summons on the ground 
of inability to discover the defendant's place 
of residence having been made, it was shewn 
on a motion to set aside aucli order that 
the defendant had never changed hia place of 
residence, and that It could readily be ascer
tained from the directory :—Held, that the 
order should not be set aside, the local Mas
ter who made the ex parte order having been 
satisfied as to the efforts made to effect such 
service, and nothing having been withheld from 
him ; despite the fact that, but for the exist
ence of the writ, the ordinary period of limi
tation would have expired. Howland v. 
Dominion Bank, lfi P. R. 66, and Malr V. 
Cameron. 18 P. R. 484, distinguished. Cana
dian Hank of Commerce v. Tennant, 23 Occ. . 
N. 202, 6 O. L. R. 624, 2 O. W. R. 277, 886.

Service - Hole 132 ]—The time allowed 
for renewal of a writ of summons is, upon the 
proper construction of Rule 132, to be reck
oned inclusive of the date of issue or of a 
former renewal. Black v. Green, 15 C. B. 
262. 3 <\ L. R 38. and Anon., 11 XV. R. 293, 
82 L. J. N. S. Ex. 88, 7 L. T. N. S. 718. fol
lowed. Where the original writ of summons 
was issued <m the 5th November, 1866, and 
was renewed on the 4th November, 1899, the 
renewal ran out on the 3rd November, 1900, 
and service thereafter was of no effect. 
f.oird v. King, 21 Occ. N. 34, 102: 19 P. R. 
807; 1 O. L. R. 51.

Statute of Limitations — Ex Parte 
Order- Master in Chambers—Local Judge.] — 
The Master in Chambers has jurisdiction to 
rescind an order made on the ex parte appli
cation of the plaintiff by a local Judge for 
the renewal of a writ of summons, If mater
ial evidence has, even unintentionally, been 
withheld. Such an order was rescinded where 
on the ex parte application the facts that 
the writ had expired and that the Statute of 
Limitations had run against the claim, were 
not brought to the notice of the local Judge. 
Williams v. Harrison, 24 Occ. N. 24, 6 O. L. 
R. 685. 2 O. XV. R. 1061.
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V. Retvbn.

Dismissal for Default of Notice —
Deposit of Copy—Time.] — When n writ has 
not been returned, the defendant in order to 
have the action dismissed fur default, must 
not only give the plaintiff a notice within 
three days from the expiration of the time 
allowed for appearance, but must also de
posit in the record office his copy of the pro
cess within the same three days. Coté v. 
Corporation d'Irlande, 4 Q. P. It. 123.

VL Service.

Addresses of Defendants — Omission 
— Defendant residing out of Ontario — 
Setting aside writ — Nullity. State Sav
ings Hank v. Columbia Iron Work», G O. L. 
It. 868, 2 O. W. It. 733.

Bailiff—Wrong District—Amendment.] — 
A writ of summons addressed to the bailiffs 
of a certain district, and executed by a bailiff 
of another district, may, even after the 
lodging of an exception to the form founded 
upon such irregularity, lie amended by address
ing it to the bailiffs of the district in which 
it is desired to serve it. Houle v. Paquet, Q. 
It. 20 8. C. 317, 4 y. P. It. 32P.

Company — Head office removed from 
province — Substituted service. Hold Itun 
lKlondike) Minitig Co. v. Canadian Hold 
Mining Co., 6 O. W. It. 411.

Deceased Defenda.-it — Appearance.] — 
The defendant having been sued by the plain
tiff. there was filed in the defendant’s name 
an appearance and an exception to the form, 
alleging that the defendant died before the 
service of process, and that the service was 
irregular:-—Held, that the plaintiff could not 
have served the defendant, who was dead, 
and for the same reason an appearance and 
defence could not be tiled in the defendant’s 
name. The parties were dismissal out of 
Court without costs. Madore y. (Iraham, Q. 
R. 18 S. C. 131.

Delay In—Death of Sovereign—Nullity.] 
—A writ of summons issued in the lifetime of 
her lato Majesty and in her name, but served 
and reported after her death, is not on that 
account a nullity, and if a second action for 
the same cause is begun in the name of the 
King, a plea that the first action is still 
landing is a good plea. Ryan v. Fortier, 3 
Q. P. R. 62fl.

Domicil Service on Attorneys — Certifi
cate—Deposit—Exception—Affidavits. ) —The 
service of a writ of summons and declaration 
upon a defendant at his last known domicil , 
and place of residence is regular, although 
the same is no longer his ordinary residence.
2. 1'nder the circumstances of this case the 
plaintiff’s motion for leave to serve the writ 
and declaration uimw the defendant’s attor
neys ad litem, was granted. 3. A copy of the 
prothonotary's certificate as to the devait 
made with a declinatory exception must be 
served upon the plaintiff. 4. Rule 47 of the 
Rules of Practice of the Superior Court, re
garding affidavits, applies only to special de
mands. and not to pleadings. Higginson v.
Reid, b q. p. r. :m.

u—«Wo

Foreign Corporation — Rule lull — 
“Carrying on business in Ontario”—Service 
on general manager in Ontario. Uurnett v. 
General Accident Assurance Corporation, t. 
Ü W. It. 144.

Foreign Corporation — Officer Tempor
arily in Province — Setting Aside Service — 
Status of Applicant.]—A writ of summons 
describing the defendant company as "doing 
business in the Province of British Columbia ’’ 
was served upon J. (i. McLaren, the manager 
of the defendant company, who was passing 

i through British Columbia eu route t<> Dawson.
; The company were incorporate<I in England, 
j and not registered or licensed in British 

Columbia: — Held, that the service was 
irregular. Also that it is not necessary that 
:i person who has been served with a writ 
should be a real defendant to entitle him to 

, apply to set it aside. Fall v. Klondykc lion- 
j ama, Limited, Il B. C. R. 41)3.

I Foreign Defendants — Service on 
I Traveller—Sale of Hoods — Contraet — Com- 
! pletion—Hoods Delivered and Refused—Pro

perty of Defendant in Jurisdiction.]—In a 
j suit against a foreign commercial partnership, 

service of the writ of summons made upon a 
travelling salesman of the partnership, whose
powers are limited to taking orders at prices 
furnished to him by his employers, is not 
sufficient to give jurisdiction to the Courts of 

1 the Province of Quebec. 2. A contract for the 
: purchase of goods is complete at the place 

where the order is accepted by the vendor. 3. 
The presence in the Province of Quebec of a 

! package of goods bought by the plaintiff from 
the defendants, and refused by him, which 

! package the defendants’ traveller is charged 
j to take back if it is untouched and uninjured,
| aud which he alleges is not so untouched, does 
j not constitute property in the jurisdiction 
! sufficient to give to the Courts of the Province 

of Quebec jurisdiction over the defendants. 
Malouf v. Zeeh, 5 Q. P. II. 153.

Foreign Insurance Company -Agent— 
Power of Attorney—Cause of Actio».]—An 
English insurance company, who Imd carried 

! on business in Canada, and whose head office 
! was at Toronto, by two powers of attorney 

had appointed its general agent at Toronto 
| attorney to receive process under both R. S. 

<>. 1S!)7 c. 203. s. Oft and R. S. ('. c. 124, s. 
13. transferred its Canadian business to an
other company, and closed its Canadian offices, 
bm ill.' deposit under the Dominion Act had 
not been released, and neither of the powers 

: of attorney had been cancelled. On a motion 
to set aside the service of a writ of summons, 
which was accepted by solicitors as if served 
on the Toronto agent of the company, subject 
to the right to move against it, on the ground 
that ilu- company was not within the juris
diction :—Held, that? a writ of summons upon 
a policy issued in Quebec in respect of n loss 
upon property in Quebec was properly served 
upon the agent named ns attorney at Toronto 
under Rule 159. and that the Court in On
tario, therefore, had jurisdiction to entertain 
the action. Semble, that the power of attor
ney required to be filed under R. S. C. c. 124. 
s. 13. is to receive service of process in any 
suit instituted in any province of Canada in 
respect of any liability incurred in such pro
vince. and not in respect of any liability in
curred in Canada. Armstrong v. Lancashire 
Fin Ins. Co.. 22 Occ. N. 14fl, 2 O. L. R. 
303.
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Foreign Unincorporated Voluntary 

Association- Partie»—Ineapanty - Fruiter 
Tnn< to Haite (Question. J—The right to main- 
teiu an action or the liability to be sued van 
only be by or against persons as individuals, 
or ms a corporation, or a partnership, or 
where individuals are carrying on business in 
a name other than tbeir own, or where they 
have been given the capacity to own property 
und to act by agents. A local union of work
men, a purely voluntary association occupying 
none of such capacities, are not liable to be 
sued ; and a writ served upon them was 
therefore aet aside. Tuff Vale K. W. Co. v. 
Amalgamated Society of Railway Servants,
| i:*'l j A. C. 42b, distinguished. Where it 
clearly appears that the association sued is 
not an entity, which may be sued by the name 
it bears, it is more convenient to set aside 
the service of the writ on a motion made 
therefor, ihan to allow the case to proceed to 
trial with a certainty of its ultimate dismissal. 
Metallic Hoofing Co. of Canada v. Local 
l nion Mo. SO, Amalgamated Sheet Metal 
Worker*' International Association, 23 Occ. 
N. 182. 5 O. I- U. 424. 2 O. W. R. 183. 266, 
81b, 844.

Heirs of Deceased -/nfants—Curator — 
Renunciation—Vacant Succession.] — The 
general provision of art. 135, C. C. P., author
izing service upon the heirs of a person de
ceased within the previous six months, with
out mentioning their names or residences, by 
leaving the document for them at the former 
domicil of the deceased. does not apply to 
heirs who are not capable of pleading, e.g., 
minora, and who, moreover, at the time of 
the service were not actually interested, their 
tutrix having renounced the succession of the 
deceased in their behalf. 2. The fact that 
the curator to the vacant succession may have 
hud knowledge of the service of the writ and 
made no objection, cannot be taken as equi
valent to a service nor avail to support an 
ex parte judgment obtained without legal 
service. Turcotte v. Danaereau, 27 8. C. R. 
888, followed. Marion v. Brien dit Dcsroch- 
era, Q. R. 23 8. C. 45, 82.

In Ontario on Defendant Resident
Abroad Appearance—Plea to jurisdiction— 
Dismissal of action—Frivolous or vexatious 
action — Master in Chambers—Rule 261. 
Deiap v. Codd, 2 O. W. R. 790, 84b.

Individual Defendant — Partnership 
Name-Place of Business—Review.] — Held, 
Taschereau, J.. dissenting, that an individual 

in business ........ under a partner
ship name may be served at the place where 
he carries on such business by leaving copies 
of the writ of summons and declaration with 
a grown-up person left in charge of his office, 
and such individual, if he is not prejudiced 
thereby, cannot by inscription in review, de
mand the setting aside of a Judgment entered 
for default bj alleging that the service is void. 
Bourdon v. Bradshaw, Q. R. 18 8. C. 888.

Irregularities — Jurisdiction — Foreign 
lands Confirming proceedings — Conditional 
appearance. Saskatchewan Land and Ifomr- 
atead Co. v. LmdUy. 2 O. W It. 745. 850. 
017. 044, 1075, 1112.

Irregularity—Diamiêtal of Action.]—An 
action will not be dismissed upon exception to

I-.... . the writ, addressed to the
bailiffs of thv district of Henuhamois, bas

been served upon the defendant at Montreal 
by u bailiff of the district of Montreal, no 
prejudice beiug alleged or proven. Hromueil 
v. O'Farrell, 5 Q. I*. It. 85.

Irregularity — Re-aervice — Exception to 
Form Coats.]—A writ of summons and the 
declaration annexed thereto irregularly served 
upon the defendant, may be regularly served 
again upon him after the tiling of an excep
tion to the form complaining of the illegality 
of the first service, provided that the second 
service is made within six months of the 
date of the writ, and in that case the plaintiff 
will be ordered to pay the costs of an excep
tion to the form. Alexander v. Helfenbcrg, 5 
g. P. R. 246.

Nullity—Re-service.]—Service of a writ 
of summons if made otherwise than upou the 
defendant personally, or at his place of 
domicil, or at the place of his ordinary resi
dence. or at his place of business, ia absolutely

nullity, and the Judge cannot ailon tin- 
plaintiff to re-serve, because the service is not 
only irregular, but non-existent. Uudun v. 
Joneaa, 3 g. P. R. 524.

On Foreign Corporation - Service in 
Jurisdiction — Agent. '—A writ of summons 
for service within the jurisdiction was. with 
the service thereof, set aside, where it ap- 
peared that the defendant was a foreign cor
poration, having uo agent within the jurisdic
tion who could be served. Ehman v. New 
Hamburg Mfg. Co., 4 Terr. L. R. 868.

On Insurance Company —■ Power of 
attorney — Removal of office from province. 
Armatrong v. Lnncaahire Fire Ina. Co., 3 
O. L. R. 895. 2 O. W. R. 600.

Out of Jurisdiction—Action to Reacind 
Purchase of «SAarc».]—An action to rescind 
iiu- purchase from the defendant of shares In 
an incorporated company on the ground of 
misrepresentation, is not an action within 
Order XI., so as to enable the plaintiff to 
obtain an ex juris writ against the defendant, 
/fence v. Ihinn, 21 Occ. N. 884, 8 B. C. 
R. 68.

Ont of Jurisdiction Pause of action— 
Alimony — Support of children — Creditor — 
Fraudulent conveyance—Action to set aside— 
Parties—Grantor -Action for alimony in an
other province—.Stay of proceedings on claim 
for alimony in Ontario. Fame« v. Famea, 3 
O. W. It. 42, 66, 381, 377. 400.

Out of Jurisdiction Pause of action— 
Contract—Breach — Discretion — Forum non 
conveniens. Barter v. Faulkner, <1 O. W. It. 
108.

Ont of Jurisdiction -Cause of Action— 
Conversion — Rule 162 (e).] — The plaintiff 
sued two defendants, one of whom, ()., lived 
in the Province of Quebec, for conversion of 
a picture. The other defendant. W., ns the 
plaintiff stated, in breach of an agreement 
with the plaintiff in Ontario, delivered the 
picture to O. In Quebec, and O. wrongfully 
held it there. (). stated on affidavit that W. 
pledged the picture to him in Quebec, law
fully and in good faith, for money lent, and 
denied having any other dealings ns to the 
picture, or any dealings whatever In On
tario Held. that the cause of action, if 
any, against O. did not come within the terms
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of Utile 1*52 (e), nnd therefore service of the 
writ of summons upon him out of the juris
diction should not be permitted. Roark v. 
Wicdenboch, 21 Occ. N. 292, 1 O. L. It. 581.

Out of Jurisdiction—< 'ause of action— 
Contract—Correspondence—Rule 1(52—Forum 
- Discretion. Cruddoek v. Hull, 6 0. W. R. 
715. 838.

Out of Jurisdiction Cause of action— 
Contract—Breach—Fire insiu.moe -— Condi
tional appearance—Und -rtaking to prove 
cause of action — Rule 102 (e) — Insurance 
Act, s. 143. Burton v. German Union Ins. 
Co.. 3 O. W. B. 372.

but. if it was to be completed by the subse
quent acts of the parties, there was no author
ity i" the plaintiff to use the poet office as a 
means of communication. Per Street, J.— 
The plaintiff might have notified the defend
ants that he desired them to become the pur
chasers of the goods, but he bad no right to 
prescribe the dates at which the defendants 
should pay for them. Their letter was only 
a proposal to take the goods upon the terms 
proposed therein, requiring an acceptance by 
the defendants to make it a complete con
tract, the onus of shewing which was on the 
plaiuiilJ , and was not satisfied. Phillips v.

•ne, 22 «(.. N. 150, 3 U. L. It. 482, 1 O. 
W. R. 200.

Out of Jurisdiction—Contract — Mom * 
had and Received—Place of Payment.]—Th- 
defendants, a foreign company, contracted 
with the plaintiffs, a Victoria firm, to cam- 
con 1 from Seattle to Alaska, and were pan: 
the amount of the contract price. When the 
coal arrived at Dyea, the defendants demanded 
and collected from the plaintiffs’ agent an 
additional sum for taking the coal in lighters 
from Ska g way to Dyea. The defendants’ 
agent promised to repay the amount in Vic
toria :—Held, setting aside an ex juris writ, 
that the claim for this amount really arose 
out of the contract, and therefore the Court 
had no jurisdiction. Shallcross v. Alaska 8. 
8. Co., 8 B. C. R. 203.

Out of Jurisdiction—Contract—Place of 
Performance—Quebec Law—Discretion.] —An 
agreement between the plaintiff and defen
dants provided for the purchase by the defen
dants, who resided and carried on business in 
Montreal, in the Province of Quebec, from the 
plaintiff, of certain plant nnd machinery and 
stock in trade of a business carried on by 
him at Montreal. The agreement was signed 
by the plaintiff in Toronto, in the Province 
of Ontario, nnd afterwards by the defendants 
in Montreal. The plaintiff sued for the price 
of the goods referred to in the latter part of 
the agreement, alleging that he had elected 
to sell the goods to the defendants, nnd had 
notified them of his willingness to do go. 
whereupon they became liable to pay him the 
price:—Held, that the contract was made in 
Montreal, nnd the obligations arising out of 
it were to be governed hv the law of Quebec, 
according to which the domicil of the debtor 
is the place of payment, nnd therefore the 
action was not founded on a breach within 
Ontario of a contract to he jwrforuied within 
Ontario, and service of the writ of summons 
out of Ontario should not be allowed : Rule 
162 (e). The obligation m pay did not aris- 
directly from provisions of the agreement, but 
in order to make it complete there must have 
been an election to sell, nnd notice thereof to 
the defendants, nnd notice of the election was 
given by letter received by the defendants in 
Montreal. A proper discretion was exercised 
in setting aside an order allowing service of 
the writ out of Ontario. Comber v. T.eylnnd. 
f 1808] A. C. 524. referred to. Phillips v. 
J/alone. 22 Occ. N. 32, 3 O. L. R. 47.

Out of Jurisdiction -Contract—Place of 
Performance—Option Exercised through Post 
Office—Terms — Acceptance —- 0»»*.]—An 
appeal from the decision of Meredith. C.J., 
22 Occ. N. 32. 3 O. L. R. 47, was dismissed 
with costs. Held, per Faleonhridge, C.J., that 
if the agreement of the 1st May. 1809. was 
complete, the contract was made in Quebec :

Out of Jurisdiction—Contract of Hiring 
— Breaches within and without Ontario.] — 
The defendant was employed by the plaintiffs, 
who resided and ■ irried on business in On
tario, to act as tliei- traveller, at an agreed-on 
remuneration, in sailing and taking orders for 
their goods over a prescribed route to British 
Oolumbia and return, his duties on such re
in rn requiring him to call at a number of 
places m Oniario, to make his report to the 
plaintiffs, and return his samples. After en
tering on the performance of the contract, and 
while in British Columbia, he wrote resigning 
his position. The plaintiffs refused to accept 
his resignation, nnd. after allowing a sufficient 
time to elapse for the performance of the con
tract, they brought an action in Ontario for 
breach thereof: — Held, by the Master in 
Chambers, dismissing an application to set 
aside an order for service of the writ of sum
mons out of Ontario, that there was a breach 
of the contract within Ontario for which the 
plaintiffs were entitled to sue. On appeal to 
a Judge in Chambers, this order was varied 
by limiting the action to breaches in Ontario ; 
but reserving to the plaintiffs the right to 
bring actions for breaches which occurred out 
of Ontario. R. J. Lovell Co. v. Coles, 22 Occ. 
X. 165, 3 O. L. R. 291.

Out of Jurisdiction—Contract—Sale of 
goods—Place of payment. Burlington Can
ning Co. v. Campbell, 6 O. W. R. 331.

Out of Jurisdiction—Cause of Action, 
where Arising — Contract — Conditional Ap
pearance.]—The contract was not in writing, 
and a writ had been issued in the Province 
of Ontario and served in Manitoba, on 
affidavits setting forth that the contract was 
to Is* performed by payment in Ontario :— 
Held, that this satisfied what is required by 
Rule 124(5. and. although defendants by 
affidavit disputed and said that the contract 
was made and to be performed in Manitoba, 
yet the issue could not and should not be 
determined in a summary way on affidavits, 
but the proper course for the defendant was 
under the Ontario Rule 173, providing for 
conditional appearance, favouring the former 
equitable practice, which was to enter such 
appearanee and raise the want of jurisdiction 
by plea or demurrer. Canadian Radiator Co. 
v. ('uthbertson. 5 O. W. R. 66, 9 O. L. R. 
126.

Out of Jurisdiction — Foreign adminis
trator—Motion to add defendant—Evidence 
on motion. 8tcadman v. 8tcadman, 6 O. W. 
R. 420.

Out of Jurisdiction—Contract—Breach 
— Place where Contract Broken — Sale of
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O'oc i#—Flan o/ Pay me «I. j—Tin* plaintiffs 
sued for breach of contract aud f »r good# aolil 
aau delivered. Defendants carried on busi
ness und had their head office in Montreal, 
ami (he plaintiffs varried on business in 
Toronto. l'be defendant* at Montréal gave 
to a travelling agent of the plaintiff* an order 
fur good# to be delivered f. o. I». at Toronto :

-Held, that the acceptance of the order by 
post was within the contemplation «if the par
ues, and the contract muât be taken to have 
been made when the plaintiff"* letter of 
acceptance was posted at Toronto ; and that

feudunt# upon a delivery being made ut To
ronto. und a breach of the contract by non- 
acceptance was « breach within Ontario of 
an obligation to be performed within Ontario. 
The Chief Justice of the Common Pleas (de
livering the judgment of the Dixisiouul 
Court), expressed the view that the omission 

:• !..
" according to its terms,'' which are in the 
corresponding English Rule, leaves it open, 
in construing the contract in order to deter
mine whether it is to be performed within 
Ontario, to apply the rule of law that the 
debtor must seek out bis creditor to pay him, 
unie*, the application of it is inconsistent 
with the terms of the contract. Phillip v. 
Malone, 3 O. L. It. 47. 4U2, 1 O. W. It. 21*1. 
followed. Blackle y [William), Limitai v. 
E.itc t ontumn Co., 4 O. W 1t. 417.
Affirmed. 5 O. W. 11. 57, 25 C. L. T. 1*2, U O. 
L. R. 57.

Ont of Jurisdiction -f'orripn (’om)Hiuy 
— Tronufir o] Aêêett in Ontario to Ontario 
Company Def cm «.] — On a motion to set 
aside a writ of summons, the order permitting 
service out of the jurisdiction, and the service 
thereunder, in an action brought in the Pro
vince of Ontario, by shareholders resident in 

of Nova Scotia of a loan com- 
pan; incorporated in and with its head office 
and assets (real estate mortgages), except 

1J2U0 in mortgages on land in Ontario, in the 
. e "! Quebec. against the loan « ompany 

and its liquidators, resident in the Province 
of Quebec, and a loan company inoorjmrnted 
in and with its Lead office in the Province of 
Ontario, to set aside an agreement transferring 
the assets of the Quebec company to the 
Ontario company, and making the shareholders 
of the Quebec company shareholders in the 
Ontario «ompany. and for distribution «if the 
proceeds of tue assets, etc., on the ground that 
the Courts in Ontario had no jurisdiction and 
that the case «lid not fall within any of the 

- of l: il«- Hi- Held, that the action 
was not brought with reference to real estate 
in th- sum. sense as Hendcrsou v. Hank of 
Hamilton. 23 S. O. It. 716, and similar 
cases xxere ; aud that the case fell within Con. 
Itule 1(12. «-I nu ses l g) aud (b). Motion dis 
misled without prejudice to defendants get
ting up want of jurisdiction as a defence. 
Mackoy v. Colonial Iniwatment and Loan Co.. 
22 Occ. N. 389, 4 O. L. R. 571, 1 O. W. It 
GOB, 592, 646.

Out of Jurisdiction — Foreigner — 
Notice.]—'Hie question in what circumstances 
and to what extent previsions in the Rules 
under the English Judicature Act are to lie 
held incorporated with the Judicature Ordi-

XI. (Mar
irinnl Rules A4-70) is not in force in the 
Territories. The Judicature Ordinance, 1803, 
s. 32, authorises an order for the service of n
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writ of summons ex juris, though the party 
to be served is not a British subject, aud the 
otber should provide for service of the writ of 
.summons, uot of a notice thereof. Judgment 
of Scott, J., 4 Terr. L. It. 322, 2U Occ. N. 
10S, on this au<l other points, affirmed. Con- 
rod v. Alberta Mining Co.. 21 Dec. N 102 
4 Terr. L. R. 412.

Out of Jurisdiction---Leave to issue writ 
—Affidavit—intituling—-Time for appearance 
—Vacation—Judgment. Hamilton v. Mutual 
If fine Fund Life A»»n.. 2 O. W. 4. 156,

Out of Jurisdiction -Sotice—Company 
Defendant.]—The defendant company were 
incorporated by Act of the Parliament of 
Canada, and hud their head office ut Winni
peg. The plaintiffs obtained ex parte an 
order giving them leave to issue a writ of 
summons against the defendant company and 
to serve a notice of the same upon the com
pany in Winnii>eg. The notice having been 
served, the defendant company moved to set 
aside the service as irregular:—Held, tlmt 
Order XL, Rule 4, did uot apply. The de
fendant company were not u foreign company, 
and therefore the writ aud not a notice 
thereof should have been served. The service 
of the notice was set aside with costs. Manley 
v. fireat West Life Asm/ranci Co., 23 Occ. 
X. 205.

Out of Jurisdiction— Order Before Ao 
ion—Partie»—Causes 0/ Action—Joindur. ]— 

The proper practice under the Rules us they 
stand (Rules of 1807, Nos. 120, 128, 104) is 
to obtain, before the issue of the writ of sum
mons, an order fixing the time for appearance 
to be inserted in the writ proposed to be 
issued, and allowing it to be served out of the 
jurisdiction. Where the affidavit filed on an 
application for such an order shewed that 
the cause of action alleged against three of 
the defendants, one of whom lived in Ontario, 
was the musing an information to be laid 
against tin- plaintiff in Quebec, and the plain
tiff i" be arrested upon a warrant In <Intario 
by the fourth defendant and taken to Quebec 
and prosecuted there upon a criminal charge 
of which he xvns acquitted, and that against 
the fourth defendant, the unnecessary and 
unjustifiable hamh-uffing of tin1 plaintiff in 
Ontario:—Held, that the plaintiff was not 
entitled to join the fourth defendant with the 
other three, the causes of action being 
separate and having nothing to do with each 
other. Held, also, that, as one of the three 
remaining defendants lived in Ontario, and it 
was alleged that he joined in the laying of 
the information, he was a proper party to the 
action, within the meaning <>f Rule 102 (g), 
ami an order should be made for the issue 
and service of the writ upon the other two 
in Quebec. Croft v. King. 1181)3] 1 Q. It. 
419. followed. But the order should contain 
a danse providing that in rase the action 
should be dismissed us against the defendant 
in Ontario, the plaintiff should consent to its 
dismissal as against the other defendants ns 
well. In re Jonc» v. Bi»»onnette, 22 Occ. N. 
53. 2 O. L. It. 54.

Out of Jurisdiction—Order for leave to 
issue writ — Fixing time for appearance — 
Parties—Separate causes of action—Joinder 
of. done» v. Biuonette, 1 O. W. R. 13, 3 O. 
L. R. 54.
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Out of Jurisdiction Order for—Setting 

aside- Irregularities — Waiver — Moving for 
extension of time for appearance—Submitting 
to jurisdiction—Stay of proceedings—Previous 
actions pending — Proceedings under Miners 
Ordinance. Wilton v. Graves i\'.T.) 2 W. 
L. K. 504.

Out of Jurisdiction - Order in-nnitting 
—Irrevularity—Affidavit — Itritisli subject— 
Bight to relief claimed—Omission to verify 
part of claim—Neglect to state grounds. Cou
le deration Life Association v. .1loon 2 O. W. 
H. WJ, 1030, 1087, 111*0.

Out of Jurisdiction—Order permitting— 
Motion to set aside—Waiver. Chambre v. 
Gundy, 2 O. W. B. 248, 244.

Out of Jurisdiction -Parties—Injunc
tion— Con. Rule 162.J—An order allowing 
service of a writ of summons out of the juris
diction cannot lie supiKirted under clause (e) 
of Con. Rule 102, unless the injunction can 
properly be asked as against the defendant 
out of the jurisdiction sought to be served. 
In proceeding under clause (g) of Con. Rule 
1»!2 the defendant within the jurisdiction 
should lie served with the writ and then an 
order applied for for leave to serve the de
fendant resident out of the jurisdiction with 
a concurrent writ, and fail* e to proceed in 
this way is not such ar regularity merely 
its can be condoned. Col,ins v. North British 
and Mercantile Ins. Co., I18H4] 3 Ch. 228, 
followed. Livingstone v. Sibbald. 15 I*. It. 
215, Mackay v. Colonial Investment and Ix>nn 
Co.. 4 O. L. It. 571. 22 Oec. X. 88», and In 
re Jones v. Bissonnette, 3 O. !.. It. .>4. 22 
Occ. N. 53. considered. Postlcthwaitc v. A/c- 
Whin in y, 23 Occ. N. 383, tt O. L. It. 412, 2 
O. W. It. 794, 851. 3 O. W. It. 411, 591. «Ml.

Out of Jurisdiction- Place where con
tract broken—Sale of goods—Place of pay
ment. Hinckley r >. v. Elite Costume Co.. 4 
O. W. B. 417.

Out of Jurisdiction--Potrrr;* of Terri
torial Legislature — Judicature Ordinance — 
Small Debt Procedure.] — A colony having 
authority to establish courts of civil jurisdic
tion and to provide for procedure therein has 
also the power necessarily incident thereto of 
providing for service of process upon defen
dants residing out of its jurisdiction. The 
legislature of the Territories has authority 
under the powers conferred by the N. W. T. 
,ct to make such provisions. Section 32 of 

(.rdinanee 5 of 18»! (amending J. O. 1898). 
relating to small debt procedure, provides : 
"The summons shall be returnable : (c)
Where the defendant resides in any place in 
Canada outside the Territories, or in the 
I’nited States of America, at the expiration 
of 20 days from the service thereof; (d) 
Where the defendant resides in any part of 
the United Kingdom, at the expiration of 30 
days from the service thereof; (e) In any of 
the above cases it shall not be necessary to 
obtain an order for service out of the juris
diction — Held, that neither an order for 
leave to issue a writ for service out of the 
jurisdiction, nor an order for leave to serve 
such a writ, is necessary under this procedure. 
Nor is it necessary that a proper case for 
service out of the jurisdiction should be shewn 
by the statement of claim: but semble, if a 
defendant served out of the jurisdiction can

shew affirmatively that the action i- not one in 
which service out of the jurisdiction would be 
allowed under the ordinary practice of the 
Court, he would be entitled to an order 
setting aside the service. McCarthy v. Brener, 
2 Terr. L. It. 230.

Out of Jurisdiction - Sale of Goods — 
Breach of Contract—Place of Performance- 
Property Passing — Order for Service — Affi
davit—Forum—Discretion.]- The defendants 
lived in England. One of them, being in 
Ontario, saw the plaintiffs, who lived in 
Ontario, and it was agreed thrt the plain
tiffs should send samples of their goods to the 
defendants, which they did. The defendants, 
after inspection, ordered goods from the 
plaintiffs, to be shipped to Liverpool, via 
I/cylnnd line from Boston, delivered f. o. b. 
vessel, and they were shipped accordingly. 
There was no evidence as to whether the 
goods were insured, or if so. by whom, in 
whose name and for whose benefit. A second 
order was given and the goods, shipped in the 
same way. Before this order was filled the 
defendants were sued in England for infringe
ment of copyright in respect of a part of the 

j goods, and in consequent* returned the goods 
covered by the second order, and refused to j pay for what they so returned :—Held, that 
the property in the goods passed to the pur- 

I chasers on the delivery on board the vessel at 
Boston, and an action would thereupon lie 
in Ontario, which was the place for payment, 
for goods sold and delivered. The purchasers 
were entitled to inspect before accepting, but, 
even in a case of a sale by sample, prima 
facie the place* of delivery is the place for in
spection, and there was nothing in the con
tract to rebut the presumption ; and therefore 
the action came within Rule 102 (1) (e), 
being for a breach within Ontario of n con
tract to be performed within Ontario; and 
service of the writ of summons on the defen
dants out of Ontario was properly allowed. 
2. That it was not necessary for the plain
tiffs. in obtaining an ex parte order allowing 
them to serve the defendants abroad, to dis
close the facts that the defendants had re
fused to receive the goods, and returned them 
to the plaintiffs, and that they were in On
tario at the time of tin- application, or the 
facts regarding the copyright, or that the de
fendants had paid for all the goods which they 
retained. 3. That a proper discretion had 
lieen exercised in favour of an Ontario action ; 
it was not a ease in which the plaintiffs 
should be compelled to sue the defendants in 
England. Atkinson v. Plimpton. 23 Occ. N. 
331. <1 O. L. It. 506. 2 O. W. It. 827. 014.

Out of Jurisdiction - Service on co- 
defendant in jurisdiction Partnership^--Rule 
1(12 (g)—Action “ properly brought” in On
tario. Sparrow v. Rice and Barton, 0 O. W. 
R. 550.

Out of Jurisdiction- Statement of claim 
— Default judgment — Irregularity—Setting 
aside. Lovell v. Taylor. 5 O. W. R. 525.

Place of — Office of Firm — Prejudice — 
Costsf]—The office of a commercial firm in 
which the defendant is a partner, is not that 
of .he defendant, within the meaning of art. 
128. f\ P. Nevertheless, the service in this 
case not having caused prejudice, an excep
tion to the form was dismissed with costs. 
Patterson v. Levy, 4 Q. P. R. 10(1.
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Place of Business Domicil — Judge'a

Order.] - It in only m default of a régula.
• Iomi- i' or of an ordinary reaidrmv, that » 
defendant iua,\ be nerved with process at hia 
|ilan- "f bueiu-NH. 2. In spite of an order of 
a Judge larmltting service at the place of 
buau-vaa, ii|iop a report of a ball 16 to the 
effect rhm the «Unnhi] of the defendant ia 
eloa. ' and itniaiupk-d. an action in which 
pi-wean had been served in accordance with 
auvti order will be dismissed upon exception 
to the form. .Nosey v. Electric I’rintiny ('o., 
5 g. P. It. 107.

Place of Service Hailiff—Informality— 
Exception to Form. |—The service of a writ 
of au ramone, add reused to a bailiff of the dis- 
'rict of Saint Francia, upon a defendant in 
tie- district of Arthabasku. by a bailiff of the 
latter district, ia not a nullity per se : and 
an exception to the form will not lie where 
no prejudice ia suffered. Uaekett v. (Jour- 

. g. U. ip H. C. 216.

Proof of—Oath—Peraon Administering— 
fl' /Wt Judgm> at.]—A judgment cannot be 
obtained by default against a defendant aerved 
in another province, if the oath of the jM-rson 
who has signed the report of service has been 
taken before a notary, instead of lieforc one 
of the persona designated by art. 137. C. P. 
Ly4on v. Moore, 4 g. p. R. 10!».

Return Motion for Lean to Make Re
turn- Motion to Dinmiaa—Conta — Leave to 
Hue in Forma 1‘uupcria.] — A motion o 
authorise a plaintiff to return a writ after the 
time has erpiral will be granted with costa 
of motion 14ainsi the plaintiff. 2. In such 
esse, a motion for congé-défaut, made after a 
motion for leave to return after time expired, 
should is* dismissed without costs. 3. I>-ave 
to sue in formé pauiieris will not be granted 
by the SujM-rior Court when the action is 
m ire properly one for the Circuit Court (e.g.. 
alimony, i itoitvau v. Boileau, 6 g. I*. It.an.

Return without Bailiff's Report of
Service Irregularity Ainrndmt at.] — An 
in lion will not be dismissed upon exception to 
the form because the report of service does 
uut a pi-ear upon the writ, if this irregularity 
is afterwards remedied ; no prejudice having 
lieen mused, the exception to the form will 
be dismissed with costs against the plaintiff, 
coney v. Forget, 5 Q, P. R. 154.

Substituted Service — Extra-provincial 
('oni)Hiny— 1 ffidacit Ynr Material on Appli
cation to Ihttchargr Order—Diacretinn.]—An 
affidavit leading to an order for sulwtituted 
service is a jurisdictional affidavit. An 
affidavit leading to an order for substituted 
service, under s. 130 of the Companies Act, 
on an extra-provincial company licensed to 
do business in British Columbia, should shew 
clearly that the company is an extra-provin
cial one licensed to do business in the pro
vince. On an application to set aside an 
order for substituted service it is discretional 
with the Judge to allow the plaintiff to read 
further affidavits setting out facts omitted in 
the affidavit on which the order was made, 
and where in the exercise of his discretion lie 
refused leave, the Court on npiH-nl declined 
to interfere. Centre Star Mining Co. v. Rosa- 
land Oreat Wcatcrn Minor, Limited. 24 Ore. 
N. 100. 10 R. C. R. 202.

1780
Substituted Service Fraud Foreigner
Judgment—salt of Lands—Title—Leave to 

Defend.]—In an action by judgment creditors 
of a company for a declaration that the in
dividual defendants were trustees of certain 
lands for the company and for a sale of such 
lands and payment of the plaintiffs' claim out 
of the proceeds, an order was made for substi
tuted service by mail of the writ of summons 
upon H., one of the defendants, upon an 
affidavit of the plaintiffs' solicitor shewing 
that the writ had been sent to a certain per
son for service in Alaska, and exhibiting 11 
letter from that |ierson. giving the name of 
II.'s employer «ini certain information ulsiut 
him, but not stating definitely where lie was. 
Proof of service in the way directed by the 
order having lieen given, and none of the de
fendants appearing, judgment was entered for 
the plaintiffs, and the lands sold thereunder : 
—Held, that the order for substituted service 
had beet granted on suffit ient material. 2. 
That n< fraud on the part of the plaintiffs 
had be« a shewn. 3. Following Moore v. Mar
tin. 1 X. W. T. Reps., part .. p. 48, that 
service of the writ itself upon II.. though a 
foreign- r out of the jurisdiction, was neither 
a nullit.v nor irregular 4. That, althouga 
II. had no actual notice of tin- proceedings, 
the Court had jurisdiction to deal with his 
interest in the property, and the title of the 
iiirchaser should not Is- interfered with. 6. 
tut, as II. had disclosed a defence on the 

merits, lit- should in- let in to defend upon 
terme. Conrad v. ilberta Mining Co., 20 
Ore. X*. 108. 21 Ore. N. 102, 4 Terr. L. It. 
322.

Substituted Service — Motion to Set 
A aide—Statua of Applicant — Solicitor.] — 
Where a solicitor who was served with the 
writ of summons for the defendant, under an 
order for substitutional service, applied iti his 
own name, but on the defendant's behalf, to 
set aside tin- service:—Held, that he had mi 
locus standi. The Court will not set aside 
substitutional service if it appears or can 
fairly be inferred that the defendant has 
notice of the proceedings. Semble, that If 
the solicitor were not acting for or in com- 
mun lent ion with the defendant, lie might have 
sent back the copy of tin- writ served, or 
might, as an officer of the Court have advised
the ' Jourt that an error had ..... .. committed in
ordering service upon him ; an.' even a person 
who is not an officer of the Co- rt may move 
to set aside tin- service if he is not an agent. 
I H-cision of Master in Chambers. 23 Ooo. N. 
835. it O. !.. R. 858. 2 O. W. R. «21. affirmed 
on different grounds. Taylor v. Taylor. 24 
Ore. X. 11». it O. I.. R. 540. 2 O. W. R. «21. 
«68.

Time—I Hit mutual of Action. ]—Service of 
a writ effected more than six months after 
issue, the writ not having been renewed, is 
void, and the action will lie dismissed upon 
exception to the form. Langevin v. (Irand 
Trunk II. IV. Co., 4 g. P. R. 182.

Unincorporated Foreign Association
—Parlies—Service on officers. Wallat'c v. 
Order of Railroad Telegrapht rn, 5 O. W. R.

Unincorporated Foreign Voluntary
Association — International association — 
Service upon executive officer In Ontario— 
Conditional appearance—ijnestion of incor-
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poration—Pleading—Trial. Small v. Aroeri- 
(Utt tide rat ion uj uticians, 2 O. W. K. 
38, 33, Ult, 278, 310.

Validity-—Hailiff. J—The service of pro
cess ill an uctiou made by a bailiff of the dis
trict where the writ issued, is valid, although 
the writ ia addressed to a bailiff of another 
district. Lapierre v. Bruni t. U Q. P. It. 384.

VII. Small Debt Pbovkpi be, X. W. T.

Failure to Serve -A/id» Writ—Limita 
tion of Action*.]— A writ of summons (un
der (he small debt procedure) had bee» issued 
in an action on a debt before the jieriod after 
which it would become barred by the Limita
tions Ordinance had expired ; it was. how 
ever, never served ; but after the expiry of the 
period fixed by the Ordinance an alias*writ of 
summons was issued Held, in view of the 
provisions of Rule 542 of the Judicature 
Ordinance (C. O. 1808 c. 211, the issue of the 
alias writ of summons prevented the o|»eration 
of the Limitations Ordinance, and that there
fore, the Ordinance afforded no defence to 
the action. Curry v. B rot man. 4 Terr L. It. 
369.

Meaning of “ Debt "—Claim for Wrong
ful l)i*mi**ul.]—A claim by a servant hir. .1 
by tile month against his master for wrongful 
dismissal in the middle of the mouth, does not 
fall within the meaning of the words “ all 
claims and demands for debt " in Rule (502 of 
the Judicature Ordinance, 1898, and proceed
ings to recover the same cannot be taken un
der the small debt procedure. Where, how- 
ver, the plaintiff has brought an action for 
such a claim under the small debt procedure, 
and it api>earn that the defendant has not 
been in any way prejudiced, the Court or a 
Judge will, under the power given by Rule 
838 direct that the writ of summons and 
the service thereof shall stand, but that tIn
action shall continue as an action under 
the ordinary procedure. McNeilly v. Beattie, 

*20 Occ. N. 2112. 4 Terr. L. R. 3(10.

Place of Entering Snit.l—In a small 
debt action where the cause of action arises 
within the district of a deputy clerk, and 
the defendant resides within the said district, 
the writ must be issued out of the office of 
the deputy clerk of the district, and n writ 
issued by the clerk of the district from his 
own office will be set aside as irregular. 
Sharpie* v. 7'oicell, 20 Occ. X*. 201, 4 Terr. 
L. R. 94.

VIII. Special Indorsement.

Claims for Work and Labour and 
Goods Sold -Abscnce of Exprès* Contract.] 
—A claim for reasonable remuneration for 
work and labour, even in the absence of an 
express contract as to the rate of remunera
tion. comes within the description of a “debt 
or liquidated demand," and may be the sub
ject of a special indorsement : and claims for 
so many days'- labour at so much per day 
and for goods sold and delivered at a nafhed 
price, in the absence of an allegation of an 
express contract in either case, are in the 
nature of a quantum meruit for the labour

and a quantum valebant for the goods, and, 
iu both cases, equally good us the subject of 
special indorsements. (Jraham \. Warwick 
Hold Mining Co., 37 X*. 8. Reps. 3U7.

Company Plaintiffs — Incorporation— 
Bill of Exchange—Salarial Fee*.]—Action to 
recover the amount of a bill of exchange ac
cepted by the defendant as "I»ean <k Co." 
The action was begun by a specially indorsed 
writ of summons. The defendant applied to 
set aside the writ ou the grounds that the 
plaintiffs being a foreign corporation, the writ 
should have disclosed how and where the 
company were incori>ornted, and that the 
plaintiffs, claiming notarial fees, must proceed 
in the ordinary way by declaring :—Held, 
that the writ was good iu form. (2l That 
under s. 57 of the Rills of Exchange Act, 
the plaintiffs had a right to interest, bank 
charges, and notarial fees as part of the bill 
of exchange. Coir an Co. \. Dean. 21 Occ. 
X. 574.

Company Plaintiffs — Incorporation— 
Clerical Error— Amendment.]—Application to 
set aside the writ of summons on the grounds 
that in the special indorsement the incorpor
ation of the plaintiff company had not been 
set out. and that the writ was issued in the 
name of Victoria instead of Edward VII. :— 
Held, that the writ was in good form ; (2) 
that the plaintiff should la* allowed to amend 
under (50 V. c. 24, s. 218 (X.B.), on pay
ment of costs. London IIou*c v. Paddington 
and Merritt, 21 Occ. X. 573.

Company Plaintiffs — Incorporation— 
Particulars.J—A specially indorsed writ of 
summons issued under (X) V. c. 24 by a for
eign company need not aver the incorporation 
of the company. Particulars of clain. under 
a specially indorsed writ may In* attached to 
the writ. Xorth Packing and Provision Co. 
v. Merritt, 21 Occ. N. 573.

Covenant. |—An indorsement upon a writ 
of summons of a claim for principal and in
terest under a covenant iu a mortgage in 
order to lie a good special indorsement within 

I the meaning of Order HI.. Rule ft. and Order 
XIV., Rule 1. must allege that the moneys are 
due under the covenant. British Columbia 
Land and Investment Agency. Limited V. Cum 
Voir. 8 R. C. R. 2.

For- ’gn Judgment—Interest Till Judg
ment—."initiated Demand.]—A claim for in
terest “ until payment or judgment " is not 
a claim for a liquidated demand within the 
meaning of Order IL, r. (5, except where the 
cause of action is in respect to negotiable in
struments. in which case the interest is. by s. 
57 of the Rills of Exchange Act. deemed to be 
liquidated damages. Interest claimed under 
a statute cannot be the subject of special in
dorsement. unless it is stated in the indorse
ment under what Act the Interest is claimed.
A specially indorsed writ should state speci
fically the amount due, and when a claim is 
made for the taxed costs of a foreign judg
ment. the date of the taxation should be 
stated. Decision in 0 R. C. R. 27. 22 Occ. N. 
154. reversed: Martin, J.. dissenting. Mac
aulay v. Victoria Yukon Trading Co.. 22 Occ. 
X. 377, 5) R. C. R. 136.

Foreign Judgment — Summary Judg
ment.]—In an action on a foreign judgment 
the statement of claim indorsed ou the writ
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diu not allege spMihcally against whom the , 
judgment was recovered :—Held, that the | 
wrii w#s not specially indorsed, and a motion 
for summary judgment waa refused. Boyle 
\. I I> tuna ïukon l rading Vo,, 8 B. C. H. 
352.

Interest .Sssiwurg Judgment— Amend
ment oj indorse ment — Hi *<rwcc.l— Sum
mons for judgment under Order XIV., in au , 
action for principal and interest due under a 
covenant in a mortgage. The statement of 
claim indorsed on the writ, in addition to the 
claim lor principal and interest computed to | 
a certain date previotiu to issue of writ, con- j 
tamed a claim for interest on the principal j

Hi Id, au< li
claim for interval was not a subject of special 
indorsement under Order III., r. 0. Held, 
also, that where, on an application for judg
ment under Order XIV., it appears that part 
of the claim is not the subject of special 
indorsement, it is not open to the plaintiff 
to obtain an amendment and proceed, but n 
new summons must lie taken out. Where the 
indorsement of a writ has beeu amended, re- 
delivery but uot re-service is necessary. Pike 
v. # oplrp, 22 Occ. X. 218. V It. C. R. 62.

Omission of Formal Words — Motion 
for Summary Judgment.]—A motion for sum
mary judgment under Order XIV. was refused 
on the ground that the writ of summons was 
uot specially indorsed, the indorsement not 
being headed with the words " statement of 
claim." 1 «Neouvtr Ageney v. Quigley, 8 B.
C. K. 142.

Promissory Note - " Duly Presented ”— 
Summary Judgment.]—Appeal from an order 
giving the plaintiffs leave to sign final judg
ment under Order XIV. The statement of 
claim indorsed on the writ stated plaintiffs' 
claim as being on a note dated . . . pay
able four months after its date to the order j 
of M. L. Wurzburg & Company, at their i 
office. Halifax, N. 8., indorsed . . • and
which said note was duly presented for pay
ment and was dishonoured :—Held, a good j 
sjieeial indorsement. Cunard v. Symon-Kayê 
Syndicate. 27 X. 8. Heps. 34«'. distinguished. | 
Pnion Hank of Halifax V. M arsburg d Co.. 
Ltd., 22 Occ. N. 402, 1* B. C. R. 160.

Signature of Plaintiff's Soliritor
Order A'/V.] Summons for judgment under 
Order XIV. Preliminary objection that the 
writ was not specially indorsed, in that it was 
not signed by the plaintiff’s Bolltitor :—Held, 
that it was not a good special Indorsement, j 
Oypenheimt r v. Oppenheimer, 21 Occ. N. 570,
H B. C. It. 145.

IX. Other Cares.

Action tor Revocation of Letters
Probate -Practice — Affidavit verifying in 
dorse ment—Citation to custodian of letters— 1 
Stay of proceedings. Me Lagan v. McLagan,

2 W. L. R. 12.

7522 4

Address of Defendant foreign Defend
ant.]—The address of the defendant is a 
necessary part of the writ of summons, and in 
u proper case the writ may Lie amended by 
inserting it. But where the address of a 
foreigh defendant was omitted, no explan
ation of the omission being given, and no 
cause of action in Ontario against the for
eign defendant being shewn, the writ was, <-n 
his application, set aside with costs. State 
Savings Hank v. Columbus Iron Works, 23 
Occ. X. 3Utl, U O. L. B. 358, 2 O. W. It. 733.

Application to set aside Irregularity 
—Intituling of affidavits. Toronto ond Bri
tish Columbia Lumber Vo. v. •Moore (B. 
C.)f 2 W. L. R. 23tt.

Irregularities Prejudice—Qui Tom Ac
tion—Reference to Sovereign—A'ame of P tin
tiff.]—In an action qui tnm, the defenuant 
cannot set up grounds resulting from irregu
larities oi the plaintiff as long as they do 
not cause prejudice. 2. The word “ us " in 
the words " suing as well ns in his own name 
>ih for us " contained in form 3 of the Rules 
of Practice of the Superior Court is sufficient 
to designate his Majesty the King. 3. It is 
uot necessary to give all the plaintiff's 
mimes, provided he Is sufficiently designated 
jn the writ. Hidgticuy v. Collier, 5 Q. P. R.

Irregularity — Action iu name of next 
friend—Consent not tiled—Application of 
English Rule—Death of plaintiff—Revivor— 
Effect on irregularities. Hourston v. Spence 
(X.W.T.), 2 W. L. It. 343.

Saisie-revendication — Declaration 
Filing—Time—Record.J—A writ of summons 
or of saisie-revendication filed without the 
original declaration is an absolutely void pro
ceeding, and a defendant, who has appeared 
in the cause, but who has not pleaded, may 
take advantage of the nullity at any stage of 
the cause without having recourse to an ex
ception to the form, and have the action dis
missed upon motion to that effect even on the 
day fixed for hearing ; for it such case there 
is really no action liefore the Court. 2. A 
declaration placed upon the record outside of 
the time allowed to the plaintiff for a l rn 
of his action and a long time after the r 
of the writ, without the connut of the oppo
site party or the permission a Judge, is 
irregularly upon the record and will be con
sidered ns if it were no declaration at all. 
Bouchard v. Hoir in, 6 Q. P. R. 41.

Summary Matter - Heading of TV rtf.] 
—Tile provisions of the Code of Procedure re
lating to summary matters do not apply un
less the words " summary procedure are 
written or printed at the head of each original 
and copy of the writ of summons. Bernard 
v. Cartonneau. 0 Q. P. R. 34H.

YUKON TERRITORIAL COURT.
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