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FIRST REPORT
OF THE CANADA COMMISSIONERS.

Copy of a Despatcr from the Lower Canada Commissioners to Lord Glenelg.

My Lord, ’ Quebec, 30 Jan. 18386.

Ox t{e same day on which we transmit to your Lordship a Report to which
one of our body has been able to give only a qualified assent, we think it due
both to your Lordship and ourselves, in this unamimous communication, to
assure you that we are satisfied that every deliberation and inquiry has been
conducted with fairness; and that whatever want of unity may exist in our
views, is attributable to an honest difference of judgment, and not to any cause
that should disturb the harmony with which our duties in this province ought
to be discharged. '

We enclose extracts of such parts of the minutes of our proceedings as relate
to the differences of opinion which have arisen in respect to this Report.

We have, &ec.
(signed) Gosford, .
The Lord Glenelg, Chas. Edw. Grey,
&e. &c. &e. Geo. Gipps.

FIRST REPORT. \

MAY IT PLEASE YOUR LoRDsHIP, Quebec, 23 Jan. 1836.

1. WE the undersigned Commissioners for the Investigation of Grievances
- affecting His Majesty’'s subjects of Lower Canada, in what relates to the
administration of the government thereof, have thé honour of making to your
Lordship our first Report. .

2. Wg understand that your Lordship has already been informed by the
Governor-in-chief of the reason which retarded the meeting of the Provincial
Legislature until the 27th of October. Your Lordship is also aware that in the
address delivered on that occasion, his Excellency remarked that he had
come into the province not metely as its Governor, but also as the head of
a Commission, of which he described the general scope and objects. This state-
ment appears to have given rise to some debate in both houses of the legislature,
on the supposition that they were called upon to enter into some sort of formal
relation with the Commission. It was argued that the Governor was the onl
authority with whom the Council or Assembly could communicate, and that to
take notice of any other might compromise- their rights and dignities; and the
consequence of this reasoning was, that in the answer to the speech from the
Throne, the Confmission was not referred to at all by the Assembly, and by the
Legislative Council was only alluded to in a very general and indistinct manner.
The opinion thus acted upon appears no more than consistent with the views of
His Majesty’s Government. We never understood it to be wished that the
Commissioners should be competent to hold any direct intercourse with the
Legislature ; and even should they, for some reason which we cannot anticipate,
desire to make any communication to either House, such communication could
be made by the Governor, while the real and main object of their employment
would remain as it is now, merely to prosecute certain inquiries, and to report the
results to His Majesty’s Government. For this purpose the course adopted by
the Council and Assembly does not offer to us any obstacle. Several members
of each legislative body have evinced their readiness to afford the Commissioners .
any information in their power; and we believe that it was only in their public -
capacity, from a tenderness for the privileges of the bodies to which they belong,
that they exercised a caution which does not at all interfére with the satisfactory
discharge of our duties. '

3. We have thought it right to say thus much in .explanation of a circum-
stance of which, at a distance, the importance might be exaggerated, or the true
intention and effect misunderstood. ‘We would now request your Lordship’s

attention -
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attention to the following extracts of the speech delivered by the Governor at
the opening of the session. First, in the portion of the speech addressed to the
Assembly, it was said, .

“ 1 have received the commands of our most gracious Sovereign to acquaint
you that His Majesty is disposed to place under the control of the representatives
of the people, all public monies payable to His Majesty or to his officers in the
Province, whether arising from taxes or from any other Canadian source, but
that this cession cannot be made except on conditions which must be maturely .
weighed, and that to arrange such conditions for your consideration is one of the
principal objects of the Commission with which it has pleased His Majesty to
charge myself and my colleagucs. Our inquiries into this subject shall be
pursued with unceasing diligence, and the result shall be submitted with all
practicable speed to His Majesty’s Government ; and I hope in a session to be
holden in the ensuing year, I shall be able to lay before you proposals for a satis-
factory and conclusive arrangement.” Next, in addressing thz Council and
Assembly jointly, it was observed, ¢ Of the Commission of which 1 have spoken
10 you, it will be the first and most urgent duty to prepare with deliberation and,
the utmost care, and yet without delay, the heads of a Bill for giving up to- the
appropriation of the House of Assembly the net proceeds of the hereditary
revenue, and to prepare it in such a form that it may be acceptable to the
various authorities whose sanction it may require, or under whose cognizance it
may come. In what form precisely this important concession may be finally
made, it would now be out of place to discuss, but it will be necessary that two
points should be secured : First, that the management of the sources of that
revenue of which the proceeds are to be appropriated by the House of Assembly,
should be reserved to officers of the Crown, whose accounts will be open to the
inspection of the Legislature of the Province ; Secondly, that a provision should
be made for the support of the Executive Government, and for the salaries of
the Judges, by an adequate civil list.”

4. The Governor further requested the House of Assembly to discharge the
arrears which are due for the salaries of public officers and for the other ordina
expenditure of the government, and to provide for the maintenance of the public
servants pending the inquiries of the Commission, adding, that should they
place the government in this position, the surplus Crown Revenues which might
afterwards accrue beyond the payments to which they were permanently liable,
should not be applied to any purpose during the inquiry, except with the assent
of the Assembly. His Excellency also stated that he was commanded to ask of
the Assembly repayment of the advance of 31,0001, issued from the military
chest in the year 1834. ' :

5. Upon this request for the means of liquidating all the arrears due by the
provincial government, although it has been before the Assembly for more than
three months, no definitive step has yet been taken, but we feel that we cannot .
with propriety defer any longer our First Report.  We do not indeed conceive
that His Majesty’s Government would relinquish before the decision of the
Jegislature be known, the only fund within the province from which the Crown
can discharge any part of the large arrears which in the last two years have
accumulated, and are now due for the service of the governmemt, or .can, repay
advances which in some instances have been made by public servants, from their
own means, or refund to the military chest the loan which was made from it by -
authority of His Majesty’s Government; but as soon as all questions connected
with those arrears shall be settled, it will probably be desired to lose no'time in
determining on the contemplated cession of the right of appropriating-the casual,
territorial and hereditary revenue. We therefore proceed to-state, without fur-
ther delay, the conditiens we would annex to the measure. I

6. First, we attach great weight to the principle which your Lordship has
been pleased to lay down, that the management of the Crown lands is a part of
. the executive authority that could not with any propriety or advantage be
. assigned to a legislative body. His Majesty’s Government,- we ‘doubt not,

would be willing to adopt any general and salutary rulés ealculated to ¢nsure .
a proper discharge of this important function, and it will be our duty, in a future
report, to point out any improvements that may seem to us practicable in. the -
mode of managing the hereditary revenue, and disposing of the wild lands and.
forests. But we think that it should be a clause of the Bill giving up the
revenue. and should also be distinctly pointed out in the message proposing it .
to
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to the Legislature, that the entire management of the Crown property is to
remain with the Executive, and that all the expenses of that management are /
to be deducted before the proceeds are given over to be appropriated by the -
Assembly, though a promise might be added that accounts should be laid before

the Legislature yearly.

7. If an example were requisite of the necessity for the provision we have
just mentioned, it would be found in the case of the Jesuits’ estates. When the
right of applying the proceeds to purposes of education was ceded to the
Assembly in 1831, there was no declaration of the extent to which the adminis-
tration of the property was reserved to the Crown, or the power retained of
deducting the payments with which the estates had been previously charged ;
and we find that a temporary Act to regulate the management of them, as well
as the salaries of the officers charged with that duty, was passed by the Legisla-
ture, and received the Royal Assent in 1832, and that another Bill, baving the
same effect, is now in progress in the Assembly. We allude to these measures,
not with the intention of condemning them, for we have not thought ourselves
called upon to examine their merits, but merely to show that in reserving the
right of the Executive to manage the Crown lands, the condition cannot be
too plainly stated.

8. The next topic we would notice, is the Civil List, to be applied forin giving
up the appropriation of the Crown revenues. In considering this question we
have not failed to bear in mind your Lordship’s observation, that the amount of
a proposal ought not to be measured by the value of the revenues surrendered,
nor the transaction to be in any way viewed as a matter of hargain, but that we
should rather endeavour to point out those objects for which, on the highest
grounds of general utility, His Majesty is bound to secure a permanent provision, -
before divesting the Crown of funds which His Majesty may be considered to

s

]

————

hold in trust for the public good. If we were to proceed on the principle of

demanding an equivalent for what is given up, it has been maintained by some
of the parties who have given evidence before us, that we ought to claim credit
for all which was.at the disposal of the Government before 1831, and which,
but for the passing of the Act 1 & 2 Will. 1v. c. 23, would now constitute an
apnual sum little short of 60,000/ But we wish to establish a civil list on the
single ground of public advantage, and in this point of view the amount of
the revenues conceded is indifferent, for whether they be large or whether
small, the sum which ought to be secured to the Government remains the same,
and the surplus ought to be left to the Assembly in the ane case, as much as the
deficiency ought to be supplied by them in the other. :

9. Having set aside, therefore, the notion of equivalence for what is given up,
we have found that independently of some intermediate arrangements, par-
taking of the nature of both, there are two ruling principles on which a civil
list might be proposed. According to one, the object would be to place all the
principal departments of Government in such a position that their business
could be carried on without any material inconvenience, notwithstanding a stop-
page of the supplies ; according to the other, the object would be confined to
guaranteeing some of the chief fonctionaries of Government against being
affected in their pecuniary interests at the pleasure of the popular branch of the
Legislature. The independence to be secured in the one case might b. charac-
terized as political, in the other as personal, or such as would insure individuals
against being biassed by eordid motives in the discharge of difficult and occa-
sionally unpopular duties. Amongst the plans not going the full length of either
of these views, it has beén suggested, by one of our own number; that permanent
appropriations ought to be made for all those functions of Government of which
the necessity is on all hands admitted to be permanent and invariable, whilst it
might be left to the Assembly to make annual appropriations, either in the
whole or in part, for all charges less obviously necessary, or of more fluctvating
character ; and it is said that thus the Government would not be free from
considerable inconvenience on any occasional refusal to make further appropri-
ations, while yet the country would be suved the extreme evils attendant upon
the measure in its present unlimited operation. We-have not, however, agreed
to proceed upon this basis ; and of the two principles previously laid down, we
have adopted the second, because we think it more conformable to the spirit of
the free institutions which, in imitation of her own, Great Britain has bestowed

upon Canada, more consistent with the former proposals made on the same-

0.3. B subject,

-
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subject, and therefore more agreeable to the sensc which public men in this
Province have learned for some years past to attach to the words ¢ civil list.”
If under that term we were to include a provision, not only for the salaries of-
a great number of public officers, but also for the contingent expenses of the
departments of Government, we feel that our Report would be a surprise to
those before whom its propositions must in the first instance be brought in the
Province, and that the scheme would be denounced as a departure, not only from
the recommendations of the Committee of 1828, and from the proposal of Lord
Ripon in 1831, but also from the spirit and meaning of the declarations made
by the Governor-in-chief at the late meeting of the Legislature. We do not
wish your Lordship to understand that a very large permanent appropriation
would not be acceptable to several parties in the Province ; on the contrary, it
will be seen that many witnesses who appeared before us strongly urged such
an appropriation. But even by its advocates the measure appears to usto be
chiefly upheld as one of expediency, peculiarly recommended by the harassing
distractions of party in the Province, and not as an arrangement suited to any
ordinary condition of affairs. If on such grounds as these, an extreme necessity
should ever induce an application for the means of carrying on the adminis-
tration, for a while, without the aid of an annual vote, we think that the demand
ought to be advanced distinctly, and on its own merits, and not be veiled under
a name which in all late proceedings in this Colony, has borne a far more limited
signification. )

10. With this explanation of the reasons by which we have been guided, we
beg to submit to your Lordship’s approval the civil list, of which a schedule is
annexed.—(Appendix, No. 8.)

11. In accordance with all former projects of the same kind, we have not
stated the Governor’s salary at more than the existing rate of 4,500/ per
annum ; but we leave it to your Lordship to consider whether, if he have none

: but his civil emoluments, a larger amount should not be appropriated to the

- occupant of that exalted situation.

12. As the existing salary of a member of the Executive Council is 100 /. per
annum, and as the full number of the board appears in practice to have been
considered nine, we have inserted a sum, not to exceed 900/, to provide for this
department of government, but we shall have occasion to make an early report
to your Lordship on the subject of the Executive Council generally, and we may
then find it necessary to submit new arrangements, which would. materially

 affect the suitableness of the provision now proposed.

138. The Civil Secretary appears to us an officer eminently fit to be included

" among those whose salaries should be permanently provided for. The propriety

of his being able to state his opinions fearlessly on all petitions addressed to the
executive government, the close and unreserved connexion he must have with
the Governor in the daily conduct of business, and, we must add, the conse-
quent necessity that he should be brought into the Province with the Governor,
so as to ensure his being a person in the entire confidence of the head of the
administration, all conspire to point out this public servant as one whose remu-
neration should not be precarious, but who should feel that he enters, without
hazard to his pecuniary interests, on his arduous and responsible duties,. We
also propose that for his department alone, 500 L. should be secured for some of
the smaller, but more urgent contingencies, of which the payment could not be
postponed, and therefore would probably require to be disbursed by himself, out
of his own means, were they not otherwise provided for.

14. Another officer, whose salary has been comprised in some former schemes

' for a civil list, is the Provincial Secretary. He has charge of an important office
ry g P .

“of record, but as there is nothing in his functions of a discretionary nature, we.

do not see any reason to recommend that the payment of his services should be
more securely provided for thar that of any other officer in the Province. :
15. We cannot hesitate to advise that a great part of the remuneration of the
Attorney and Solicitor-general should be placed beyond the reach of ‘an ‘annual -
vote.. Besides the’ generally anxious natare of their duties, they are in this
Province, to a far greater extent than in England, public prosecutors, having the
conduct without exception of every criminal case brought into the. superior
courts; and they are moreover charged with the peculiarly delicate-duty of
delivering opinions on Bills, which, after they have passed two branches: of the’
Legislature, are presented to the Governor for his approval. If in addition to-
' ‘ "~ the



CANADA COMMISSIONERS. ' 7

the difficulties with which they are at any rate beset, it were determined to

expose them to pecuniary uncertainties of considerable amount, or to leave them

open to the cffects of political animosity, the decision would be contrary, as we
conceive, to the plaincst maxims of sound policy and good government. We
therefore recommend that in addition to the law officers’ salaries, which together
amount to only 500/, a sum of 1,800 /. should be secured towards their further
remuneration so long as the present system of paying them by fees shall be con-|
tinued. We are willing to leave any surplus of their claims above the foregoing
amount to be provided for by an annual vote, because in fluctuating expenses of
this nature, even where the officer is one whom it is most important to exempt from
dependence on a popular body for the main bulk of his income, we still think it
unexceptionablc, and we may cven say salutary, that some part of his. charges
should be voted by the Assembly, and thus ensure a yearly revision of the whole,
sufficient to restrain any increase of them to au excessive amount.

16. Besides the provision for the expenses of the officers of the Crown, many

witnesses have insisted on the necessity of demanding that a sum shall be per-
manently securced for the support of gaols, the expenses of sheriffs and coroners,
and generally for all the expenses incurred in the conservation of the peace. It has
been urged as a further reason for the mcasure, that there are no county or local
rates, as in England, for the payment of any of these charges, and that at the
-prescnt moment there is not, nor has been for the last three years, any secure pro-
vision even for the maintenance of the prisoners in the common gaols; large sums
" being now due both at Montreal and Quebec, cither to the sheriff or to the
tradesmen who have supplied the gaols with what has been .required for the
inmates of them. After the fullest consideration, we are not prepared to recom-
mend any permanent appropriation under this head. In addition to the general
reasons which we have already given for not burthening our civil list with
charges which have never in the Province been contemplated as coming under
that name, as the same has been understood since thc Committee of the House
of Commons in 1828, we would observe that the conservation of the peace is a
matter which so peculiarly and directly concerns the inhabitants of the country,
that the duty of providing for it may safely be left to the representatives of the
people, and ought not in our opinion to be taken out of their hands. Should
they consider that the end will be best attained by a permanent grant, it will be
competent to them in this, as in other cases, to make one; but as the Govern-
ment can have no greater interest in it than the people, we do not sec why it
should expose itself to the undeserved suspicion, such as might possibly arise,
of its proposing the grant with any exclusive view of its own ; indeed we doubt

whether, even for the ease and tranquillity of the Executive, it is so expedient as -

is assumed, to reduce to the utmost possible degree the evils-to be incurred by
a stoppage of the supplies : for there would then be a risk that the measure would
be resorted to on less urgent occasions; and the inconvenience of it might
become restricted to the officers of the government instead of affecting the
country at large. The general confusion to be apprehended in England from a

stoppage of the supplies, is perhaps the chief reason why it is so seldom thought

of; but in Canada it would be long before any but the .officers. of government
would experience the effects of a refusal of the usual legislative grants, were it
not for the very expenses now under consideration, by which the unpopularity
of the measure, if hastily adopted, would soon cxtend to every dwelling in the
country. : : - ‘
17.1:‘/With respect to the duration of the civil list, we are of opinion that it
should not be permanent, but be limited either for the King’s life, or for a- fixed
term of years, not less than seven. The first period is recommended by the

usage of the United Kingdom, and would preclude a question which might

otherwise arise, whether a longer term, affecting not merely His Majesty, but His
Majesty’s heirs and successors, could be established by any less authority than
an Act.of Parliament; the second period has the advantage of being more
definite; and thus of allowing at its termination a more leisurely and deliberate
revisal of existing arrangements than at the close of .an uncertain length of

~ time." On the whole we are disposed to prefer the nomination of a term ¢f years -
- properly limited, but should the duration of the King’s life be more agreeable to

“the Provincial Legislature, we see no conclusive. reason why it should: not be
assented to. . We would not recommend that any fixed term should exceed ten’

03, S B2 el Jet o years,
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years, or be less than seven, far less that the cession of the revenue should be
perpetual or irrevocable.. o

18. In the preceding suggestions for a civil list we have ‘not included the
Jjudges’ salaries, because we think that they may most conveniently be provided
for in a separate measure; of which, however, it would be necessary:that the
enactment should precede the completion of the other arrangements connected
with the cession of the Crown revenues. We believe that hitherto there has
been an extensive concurrence of opinion in favour of rendering the judges
independent alike of the Crown for the tenure of their office, and of an annual
vote for the receipt of their emoluments. We also apprehend that the propriety
of allotting to them some suitable retired allowance when incapacitated by age
or infirmities, has been generally perceived and admitted. The real dificulty
in making these high and important functionaries independent, is to name, the
authority by which they shall be removable in case of misconduct. For although
there appears to be in the Province a wish for a tribunal to decide not only-on
accusations against the judges, but against all public officers except the
Governor, the differences between the two Houses of the Legislature present,
we are sorry to say, great obstacles to the execution of the plan. n »

19. The example of Great Britain would recommend the Council to be made
the tribunal, and a Bill for the purpose passed both houses of the Provincial
Legislature in the session of 1831-32; but the dissensions between them have
since become so much more rooted, that there is little prospect of seeing the
measure again agreed to ; and, as there is no probability that the Assembly will
grant permanent salaries to the judges until a court be appointed before which
they may be tried, it follows that a failure in establishing such a tribunal may
involve the failure of our whole plans of adjustment. Adverting to these
circumstances, and feeling that on all subjects it ought to be our endeavour to
suggest measures which, besides being salutary in themselves, should be likely
to meet the concurrence of the several authorities by whom they must be
enacted, we thought it our duty to bestow a patient and impartial consideration
on such plans as have come under our notice, for enabling impeachments to be
determined otherwise than in the Legislative Council. We would not indeced
in any case have been prepared to advise that the. Council should not have the
like jurisdiction; but, if some other unobjectionable court could have been
suggested, it might have been admitted as an alternative to which the Assembly
should have the option of resorting. - .

20. The first project which we would bring before your Lordship, is one -
that was intended to be founded upon certain resolutions on the independence
of the judges, introduced into the Assembly at the beginning of this session,

but subsequently withdrawn. The mover of these resolutions explained to us his

views in persont{. His design was, that the Judicial Committee of His Majesty’s
Privy Council should be the tribunal for the decision of impeachments brought
against the judges by the Assembly of this Province, but that such security
should be taken for impartiality and justice in the previous inquest before that
House, as to dispense, in his opinion, with the nccessity of taking any more
evidence, and to enable judgment to be given upon a view of the proceedings
held upon the original inquiry. By the Bill, which was framed in order to
accomplish these purposes, it was provided, that upon. the receipt of any report
of a Committee of the House, or any petition containing charges against a judge,
there should be a call of the whole House to consider whether the alleged
matter, if true, were sufficient to support an accusation ; and that, if the decision
were in the affirmative, 24 members should be chosen by ballot, afterwards to,
be reduced by challenges and other modes of procedure to 12, the members so
chosen to be sworn ; that the House should name a chairman to preside over the -
other 12, and also an agent to conduct the accusation ; that full notice should be
given to all parties concerned, both for the accusation and the defence, with
permission to be present during the whole of the investigation, and/that . they.
should respectively be required to send in lists of their. witnesses,  to. which no
addition should afterwards be allowed except with the consent' of the Housé;,
and 'that if after these precautions the result should be to_find that there was
sufficient matter of aceusation, the whole House should be summoned to consider.
the report previously to its being acted upon ; and that supposing it -adopted by
the House, ;copies of the whole proceedings,"including - reports,” evidence and
cevery document, should be furnished to the Governor for “transmission to.His.
P e .  Majesty e
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Majesty’s Privy Council, together with articles of impeachment preferred by the-
Assembly according to the usual form. At this stage-of the business, it would
have been lawful for the Governor, upon an address from the Assembly, to
suspend the accused judge from his functions, and the judge would thereupon
be deprived of all emoluments, unless he signified his intention of demanding
from the Privy Council its final judgment on the charges against him ; in which
case he should continue to receive his official income during one year from the
date of the address for his removal, and during such further time as, upon any
address from the Assembly for the purpose, the Governor might think proper to
sanction. Such are the outlines of the Bill which it was proposed to bring for-
ward this session, with a view of establishing the means of deciding on accusations
against the judges. We understand that it was given up principally on account’
of the opposition which its author.found reason to expect to the restrictions it
would have imposed on the exercise of what the Assembly considers its present
undoubted right to prefer accusations. The Assembly is now at liberty to address
the Crown for the removal of a judge without going through forms so ncarle{
approaching those of a trial, and it seems doubtful whether it would part wit
any of this power, even by a law which in other respects might appear calculated
to give additional force to the accusations of the House. Your Lordship will not
fail to observe, that although His Majesty in Council would nominally be the
tribunal for impeachments, the accused party would merely have the option of
resorting thither in case he should not acquiesce in the result of the investiga-
tion conducted in the Assembly. The judges would in fact be removable on an
-address of the Assembly, with only an appeal to the Privy Council. Thus a
practical decision would be taken in the same body which originated or adopted
the charge, and the plan would comprise in itself the evils incideut to mixing
the characters of judges and accusers. ' ‘

21. As a less objectionable plan, it has been suggested, that a committee of
_ the Assembly mijght take informations and examinations analogous to those
taken before a magistrate in ordinary criminal proceedings, and that sworn or
certified copies of the proceedings of such a committee of the Assembly, up to
the stage when the accusation has taken the form of articles of impeachment,
should be transmitted through the Governor to His Majesty in Council ; that it
should then be competent to His Majesty in Councif cither to stay the pro-
ceedings or to appoint a comriission, consisting of not more than five persons,
nor less than three, one of whom should be either a judge or a barrister of 20

ears’ standing, either at the English or Canadian bar, to try within the -

'rovince the facts of the accusation; and that upon the conciusion of this
investigation, if unfavourable, it should be lawful for His Majesty in Council
either to remove the party accused, or to set aside the judgment of the com-
mission, or to refrain from passing any sentence or issuing any process thereon.
This course of proceeding would have the advantage of providing a regular
tribunal, and of not blending the functions of judge and accuser. On the
other hand, however, the plan would be attended with some expense and delay ;
and we apprehend there might be some jealousy on the part of the legal pro-
fession here as to the introduction of a barrister from England ; and that the
Legislative ouncil might be expected to object to any measure which should
remove from them to another tribunal the trial of impeachments. ,

22. Another expedient might be derived from the precedent of the Impérial
Statute 26 Geo. 8, c. 57. According to the provisions of this Act, 26 Pecrs and
40 Members of the House of Commons are required to be choscn every session
for the trial of offences committed in India, in order that from the names thus
appointed, there may be selected by ballot (subject to a certain number of
challenges, both from the prosecutor and the accused) five Peers and seven Com-
moners, to try and determine any particular cause which may arise during the
session, It is much to be feared that in this Province such a mixed court would
be affected by the dissensions which prevail between the bodies out ¢ which it
would be selected ; and that the difference of the sources from which the judges
‘would be taken, would give rise to comparisons by others and jealousies
iqult:)ngs]t themselves, by no means conducive to the character or efficiency of any

ibunal. - - A o

23. Having thus closed our enumeration of the principal plans which have
beén suggested for the constitution of a court to decide on impéachments, it -
now remains for us to submit our conclusions on the subject. Although we will
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not deny that the Legislative Council is in some respects deficient in the
qualities requisite in a court of justice, the reasons in favour of it appear to us
so strong, that we must prefer it to any other court which could be devised for
the trial of public officers. It is recommended for the purpose by the analogy
of Great Dritain, and by the sanction which it did once obtain from the whole
Provincial Legislature, before political differences ran so high as they do at
present ; and whatever imperfections might be alleged against it, we are per--
! suaded that, in the main, it would answer the ends of substantial justice. We
' have, thercfore, come to the opinion that the Legislative Council ought to be

. invested with the power of deciding upon accusations against the judges, and

against all public functionaries in the Province, except the Governor. We have
already observed that we should not have seen any insuperable objection to the
establishment of another court, to be likewise competent to try impeachments;
but after the best consideration we can give to the subject, we confess that we
cannot venture to state any preference amongst the various expedients we have
above described for this purpose, or to recommend any one of them as eligible.
We content ourselves with having laid before your Lordship all the suggestions
which have come within our view, leaving it to His Majesty’s Government to
decide whether any of them be fit to be adopted.

24, If all attempts to erect a court for the trial of impeachments should fail,
it might still perhaps be possible to' obtain a permanent appropriation for the
judges’ salaries, provided the Crown should consent to divest itself of its present
power to dismiss a judge by mere act of the prerogative, and should retain only
the power of dismissal on an address from one or both Houses of the Legislature.

25. In order to complete all the information we can afford on the present
subject, we must acquaint your Lordship, that it appears once to have been held
that the Legislative Council might be enabled to try an impeachment by
commission from the King, without the authority of an Act of the Legislature.
On the 2d of March 1818, Mr. Justice Foucher being under accusation from
the Assembly, a message was sent down to the two Houses of the Legislature, ’
signifying the pleasure of the Prince Regent, that the adjudication of the case
should be left to the Legislative Council. This communication was not acted on,.
for reasons which we cannot state, as the correspondence on the subject between
the Secretary of State and the Governor has not been left on record. On the
8th of February 1819, another niessage on the same subject was transmitted by
the Duke of Richmond to the Council, announcing that 1nstead of a trial by that
body, some further investigations, of a less formal kind, were to be made in the
Province, and the results to be sent to England for decision. Upon this the
accusation seems to have been abandoned by the Assembly, and Judge Foucher,
after having heen two years under suspension, was restored to the exercise of his
functions. During the progress of this case the judges of the Court of King’s
Bench at Qucbec delivered an opinion, of which we enclose a copy (Appendix,
No. 9), to the effect that a cominission from the King would suffice to-enable
the Council to try un accusation, without any Act of the Legislature constituting
them a court for the purposc. We are not aware of any objection to the
correctness of this opinion, but we fear that it does not break the chain of
difficulties we have pointed out; for if the Assembly refuse to grant permanent
salaries to the judges until the establishment of a .tribunal agreeable to its own
views, its objections will certainly not be less to the Council appointed by com-
mission than to the Council appointed by Act of the Legislature, for the trial of
impeachments, and it would easily be able to render such a court inoperative
by refusing to bring its accusations before it. -

26. Besides the essential point of rendering their remuneration and tenure of
office certain, there are some other provisions, which in the province have been
thought necessary to the independence of the judges, and on which we will
briefly offer our opinion. We see no objection to an express exclusion, by law,
of the judges from the Assembly and Legislative Council, and from the .
Executivé Council. The Canada Committec of 1828 would have permitted -
the chief justice to retain his seat in the Legislative Council, nor are we
prepared to condemn that opinion, but seeing that a Bill for the exelusion of all -
the judges was carried in 1834 in the Council by a large majority, and in the. -
Assembly unanimously, and that its confirmation has since heen carnestly, peti- .
tioned for by parties who eannot be suspected of hostility vo the second brancli: .
of the Legislature, we cannot say that we feel any objection, which this general

conseng
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consent of opinion might not-be covsidered to outweigh. Should, therefore, the
Bill pussed for the purpose in 1834 not be previously confirmed, we think: its
provisions miglit be introduced into the general measures contemplated by this
Report. It is essential, however, that the incapacity of the judges to be
members of the Legislative -or the Exccutive Council, should be confined to
those actually on the bench, for we hold it most desirable that retired judges
should not be debaired from sittingin the Legislative Council, or among the
- confidential advisers of the Governor, where they would bring knowledge and
attainments not perhaps to be found in any other class of persons in the
Province ; and at the same time, having fixed and permanent allowances, could
not be objected to ou the ground of dependence.

27. Having thus stated our views on the subjects of a civil list, the indcpend-
ence of the judges, and a court for the trial of impeachments, we would beg to
draw your Lordship’s attention to the schedule annexed to this Report (Appen-
dix, No. 7), for a statement of the charges at present borne upon the Crown
revenucs, and of the expenses incidental to the collection of them. Those which
are fixed or permanent are contained in the first division of the schedule, and
amount to 2,950 /. 17s. §d. They may all, we conceive, be comprehended as
expenses of management, excepting the pensions to the amount of 5501 per
annum, of which we shall offer more particular notice presently. The expenses
in the second division of the schedule, amounting on an average of three years
t0 1,353 L. 2. 2d., are of a fluctuating character; they seem to belong to the
head of management, with the exception of the last entry of 62/. 8s. 10d. for
the expenses of sending special messengers to New York. Setting aside this
item, we apprehend that the remaining services, now defrayed from the Crown
revenues, must continue to be paid from that source for the present, though we
may hope they will in some measure be reduced by an improved system of
management.

28, With respect to the pensions above alluded to, every consideration of
justice concurs with the rule which your Lordship has prescribed for our guid-
ance, in recommending that their maintenance should be absolutely stipulated
for. We could not propose that His Mdjesty should relinquish His revenues,
without reserving a provision for the claims to which they had previously heen
made liable, and we cannot but share your Lordship’s hope that this condition
will meet with no opposition, when it is considered that the amount of the
charge to be continued is small, that it will be constantly diminishing, and that
although His Majesty demands sccurity for the interests of those individuals to
whom the Royal bounty is already engaged, He divests Himself of every means
of hercafter rewarding public merit, except by aid of the liberality of the
Assembly. For the same reasons which require that the pensions should be
secured prospectively, it will be proper that if any of them should be in arrear
at the time when the Crown revenues are about to be given up, they should be
either discharged or guaranteed before the cession takes effect. :

29. In addition to the pensions expressly charged upon the revenues now te
be given up by the Crown, a claim has been preferred by Mr. Herman Ryland,
a very old servant of the public in this Province, for a retired allowance of
67 L. 10s. a year as treasurer of the Jesuits’ estates, which was granted to him
out of that property on the abolition of his office a few years ago, but has not
been voted by the Assembly since the proceeds of the Jesuits’ estates were placed
at their disposal for purposes of education. Mr. Ryland has been since the year
1804 in receipt of 2 pension of 300/ per annum, bestowed upon him for his
general services, and he also continues to occupy the situation of clerk of the
Executive Council, with emoluments amounting to about 630 {. per annum, but
the allowance granted out of the Jesuits’ estates has not been granted by the
Assembly since the revenue arising from that’ property passed under their con-
trol. It is not necessary for us to review the grounds of the. original grant of
the pension, nor to consider how far the Assembly, in the absence of any stipula-
tion for it, was called upon in equity to continue the payment of Mr. Ryland’s"
allowance out of the Jesuits’ estates; it is enough for us to observe, that as the
Crown granted that allowance by a despatch from the Secretary of -State in as
Jbinding and valid a manner as the generality of pensions or retired allowances
in this Province, we can only attribute it to inadvertence that it was not secured
when the monies from which it was payable were given up; and we therefore
submit to your Lordship that in parting with the only other revenues remaining
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at His Majesty's disposal, this allowance may be added to the other charges of a
like ‘nature, borne upon the samme fund. We also recommend, for the same
veasons, that a retired allowance to Mr. George Ryland of 45 /. as secretary of
the late board for managing the Jesuits’ estates, should be secured.- The addi-
tion of these two items will increase the charges for pensions and superannuations
on the present Crown revenues from 555 [, to 667 L. 10 s.

30. The cession of the procceds of the Jesuits’ estates to the Assembly has
given rise to another sort of claim, which likewise has been brought under:our
consideration. The Asseinbly, in the Bill of 1838, which was rejected by the
Council, inserted only 100 /. instead of 200 /. as the salary to each of the masters
of the frec grammar schools of Quebec and Montreal, and at the same time
required them to instruct 20 additional free scholars, thus entailing, as it is
alleged, the necessity of keeping an assistant at the expense of the masters, at the
same moment when their remuneration is diminished by one half: The Rev.
Mpr. Burrage, master of the sehool at Quebec, has addressed us upon thissubject.
However we may regret any effect which the proposed reduction may have on
the expectations with which the present holders of the situations quitted England,
we do not see that there is in this case any such record of an engagement on

‘the part of the Crown as would justify us in recommending the deficient part of

the salary to be charged upon the Crown revenues before they are given up.

81. We may take this opportunity of mentioning that we have received from
Mr. Ogden a representation of his claim to large arrears due to him for his
services as attorney-general. e have acquainted Mr. Ogden that we think it
would be premature to enter into the particulars of his case until the decision of
the Assembly shall be known respecting the general application for arrears made
to them at the commencement of the present session, comprising, amongst
others, this very demand ; but we added, that should it again be rejected, we
should he prepared to consider the subject, and that we do not conceive that any
Report of ours in the meanwhiie will have the effect of diminishing the funds
from which the claim could be satisfied after investigation. This intimation we
made because, as we have already stated in paragraph 5, we take it for granted
that the Crown revenues will not be given up until either all the arrears due to
the public officers for past services be paid, or at least all questions connected
with them be settled. .

32. As it is only intended to concede the net proceeds of the Crown revenues,
we- think there should be a clause providing that all rights and powers of His
Majesty over the Crown property, except only the monies arising therefrom,
shall remain entire. By the general words of such a clause would be effected
(and we think that the attention of the Assembly should be expressly drawn to
it in any message communicating the measure) the necessary reservation of the
power of endowing parsonages; of allowing the usual indulgences in land to
military and naval settlers, so long as the practice shall be continued by Govern-
ment; of completing any cxisting engagements towards militiamen; and of
making whatever corrections or alterations may at any future time be neces-
sary in the houndaries of the Province. - We also recommend .the insertion of
words reserving all the rents and profits of lands kept for military or naval
purposes, or held by any military or naval department. Your Lordship will
observe by the Evidence*, and by 2 Memorial which we have included in. the
Appendix, that the Trustees of the Royal Institution brought before us.a claim
that ‘the Crown should not deprive itself of the means of granting them an
endowment of land. The general reservation which we have.just recommended
of His Majesty’s rights over the Crown lands would, in. strictness, comprise this
power; but we apprehend that such a grant would be viewed with.great jealousy
by the Provincial Legislature; and we cannot help thinking that the Royal
Institution should be left to be assisted by the Assembly, which we believe has
always shown itself liberal in encouraging the promotion of education. - . .

33. It is necessary to consider whether the measures recommended by the
Report can be made law by a provincial statute, or will require an enactment of
the Imperial Parliament. It seems, in the first place, to be pretty clear that the .
words of the 31st Geo. 3, c. 31, s. 42, apply to this case, inasmuch as a concession of
the whole proceeds of the sales of waste lands certainly relates to and affects the pre-
rogative of granting the waste lands, and, consequently, that ifa Provincial statute
is to be passed, it must be laid before both Houses of the Imperial Parliament for
30 days, before the Royal Assent can be given to it, and that it will be subject }to
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the other provisions of the section we have quoted. There are some.words, how-
ever, in the Act 1 Will. 4, c. 25, which seem to us to make it questionable whether
an enactment of the Imperial Parliament is not necessary for establishing the
right of any permanent appropriation by the Provincial Legislature of the
hereditary revenue; we mean the words in the second section of that Act:
“The produce of the hereditary casual Revenues arising from any droits of
Admiralty, or droits of the Crown, and from all surplus revenues of Gibraltar,
or any other possession of His Majesty out of the United Kingdom, and from
all other casual revenues arising either in the foreign possessions of His
Majesty or in the United Kingdom, which shall accrue during the life of His
present Majesty, shall be carried to and made part of the consolidated fund of
the United Kingdom of Great Britain and Ireland.”

It is enough for us to have stated these questions. The Crown law officers
will, of course, be able to give His Majesty’s Ministers advice respecting them,
which would make it more than superfluous to offer our own.

34. We have now stated the conditions we should think necessary in giving
up the right of appropriating His Majesty’s casual, territorial and hereditary
revenue, and we have offered such remarks as have occurred to us upon the
mode in which the measure should be carried into effect, but in order to render
our Report comnplete, it appears desirable that we should present the best view in
our-power of the extent of the cession that is to be made. By a return from
the inspector-general of accounts (Appendix, No. 1), the average amount of the
casual, territorial and hereditary revenue, exclusive of receipts from the North
American Land Companys, is shewn to be 10,600/ 16s. 10d.; and this revenue
we conceive to be an increasing rather than a decreasing .one. The payments
from the Land Company during the next nine years will amount to 54,000 /.
In addition to the revenue above-mentioned, we have to remark, .that the
appropriation of several other funds will, by the measures in conterplation, be
vested more absolutely than heretofore in the Provincial Legislature, inas-
much as it was 4nnounced, in a passage we have -already cited from the
Governor’s speech, that His Majesty was disposed to relinquish the control of
all public monies payable.to His Majesty or His officers in the province, whether
arising from taxes or any other Canadian source. Under these comprehensive
terms must be included :

- First; The permanent aid of 5,000/ per annum given to the Executive
Government by the Provincial Act 35 Geo. 3, c. 9. The application of this
sum in detail would, no doubt, belong to the representatives of the people in
any year in which they provided for the exigencics of the public service; but
failing such provision by them, the Government has always heretofore held
itself entitled to make use of the .money, by virtue of the words of general
appropriation contained in the. Act under which it-is'levied.

« This right will now be renounced. . :

Secondly, The - procceds of -two Provincial Acts, 41 -Geo. 3, c. 13 & 14,
permanently appropriated to the.administration of justice and support of the
civil government. The average amount of this revenue, by a return which we
have obtained of all the permanent -appropriations_in the province (Appendix,
No. 2), appears to have been 5,995 1. 16s. 2d. Of. this fund, as well as of .the
one first mentioned, the Government will no longeér be able to make any use,
unless under a special grant from the Assembly. o

- Thirdly, The produce of certain customs’ duties, raised under Imperial Acts,
passed in.the early -part of the reign of His Majesty -George the Third, and
now remitted to-England, as likewise the-King’s share ofall  custom-house
-Seizures and. penalties, also now remitted to England;, the average amount of
the proceeds appearing, by a return from the collector of customs (Appendix,
No. 3), to be 414 L. 14 5. 2d. per annum. : o '

From circumstances which have already occurred, we apprehend.that should
there, on investigation, appear to be a net profit from the post-office, the amount
of it will also be claimed by the Province. The post-office in-all the North Ame-
rican Provinces has hitherto been conducted as an imperial administration, regu-
lated by the Acts of 9th of Anne, c. 10, and 5th Geo. 3, c. 25, and we understand
that from Upper and Lower Canada, sums to the amount of about 94,000/
have been remitted to England during the last 13 years, by the deputy post-
master-general. From this sum, however, some portion ought tc be deducted

-.on account of the expense of the Halifax packet, ‘thoughthere would be"
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difficulty in fixing the amount, especially as it may be alleged that the principal
correspondence with England is carried on by way of New York, and that the
Halifax packet is used for scarcely any purposes but those of the Government.

The subject of the post-office is one that has of late years been much
agitated both in Upper and Lower Canada, and an enactment, founded on the
Imperial Act of 4th Will. 4, c. 7, has recently been proposed to all the
legislatures of British North America, but has not yet been adopted in any of
them ; and a distinct mcasure, originated here, is now before the Assembly of
this Province. In the uncertainty that pervades everything relating to this
question, we do not think we can do more than express our opinion that, should
the arrangements we propose be carried into execution, the legislature of Lower
Canada will claim any nct profit that may be shown to arise from the adminis-
tration of the post-office within the Province.

We have already adverted to the necessity of expressly excepting from the
proposed cession all rents and profits of lands held by the military or nayal
departments; such as rents arising out of lands under charge of the Board of
Ovdnance, and particularly the rents and profits accruing from the Grenville
Canal, as well as any revenues that might be derived from the seigniory of
Sorel, which is a property at the confluence of the rivers Richelicu and St.
Lawrence, purchased for military purposes in the year 1780, with money drawn
from the British treasury. :

The whole revenues, therefore, which will be affected by the measures that are
proposed, may be stated as follows : ' d

) £ s d

1. Casual, territorial and hereditary revenue, exclusive of Land
Company (Appendix, No. 1), on an average of three years,
ending October 1834 - - - - - - - | 10,600 16 10

2. Land Company for the next nine years (Appendix, No. 1), a
sum at the rate of - - - - - - - -{ 6,000 -~ ~

3. Permanent aid under 35 Geo. 3, c. 9 (Appendix, No. 2) - | 5000 ~ —

4. Proceeds of Local Acts 41 Geo. 3, c. 13 & 14 (Appendix, | -

"~ No. 2), on average of three years, ending October 1834 - | 5,995 16 2

5. Custom-house duties and penalties and seizures now remitted
to England (Appendix, No. 3), on average of four years, :
ending 5 January 1886 - - - - - - - 414 12 2

3

Torar - - - £.] 28011 7

Exclusive of the profits, if any, to be derived from the post-office. -

In order to furnish a further idea of the extent of the sacrifices not only pre-
sent but prospective, which will be made by the projected cession, we also annex
a list (sec Appendix, No. 4), as far as the same can be made out, of all the de-
scriptions of property belonging to the Crown in Lower Canada, as well as of the
rights of the Crown, which though they are at present unproductive, may in-
the course of time become sources of revenue, and to this are added returps
(App. Nos. 5 & 6) of the quantity of lands at the disposal of His Majesty, both in
the settled districts of the Province and in the portions which are not yet sur-
veyed or inhabited. .

35. For your Lordship’s further assistance in considering this Report, we
have appended a statement, derived from one which was made by the Receiver~ -
general up to the end of 1834, of the net revenue. of the Province during ten
years, and of the expenditure for the support of Government, inclading the
expenses of the Legislature. Your Lordship will observe that there has alwa
been a considerable surplus, which we understand has been applied by the
Legislature to general purposes, chiefly the encouragement of education and the
- promotion of internal improvements. o

We have the honour to be, your Lordship’s most obedient humble Servants,
(signed) ©  Gosrorp, L
Cuas. Epw. Grey ¥, -
Geo. Greps. - :

- -* 1 have ufixed my signature to this Report, subject to a statement of my differexice of opinion,
which has been delivered to the Secretary, to be entered on the minutes, and which, it }as been agreed,
thall go bome with the Report, : : :

' (signed)  Cles, Edw. Grey.
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Sir Charles Grey desired to make the following Entry on the Minutes.

A Srtarement of Sir Charles ,Grey’s Difference of Opinion upon some Points
of the First Report of the Commissioners.

t. I jorn in the main recommendation of the Report, namely, that the net
proceeds of the hereditary revenue of the Crown in Canada should be carried,
as in England, to the general account of the permanent revenue, and should be
appropriated by the representatives of the people, with the concurrence of the
other two branches of the Provincial Legislature. 1 go even beyond what is
expressed in the Report, in recommending that laws should be made for
‘regulating, not only -the management, but, with certain conditions, and irnder
the guardianship of the Crown, the disposal also and conversion of some of the
sources of that revenue; a subject which will very soon occupy the consideration
of all the Commissioners. But these steps may be fatal if they are taken
without permanent appropriations being secured to the extent which is necessary
‘'to enable the ordinary executive and judicial powers of the Civil Government to
be exercised without dependence upon annual votes; and my opinions have
been formed entirely upon the supposition that the whole of the arrangements
are to be for a limited period only. : :

2. The concession of the hereditary revenue, including the procceds of the
sales of wild lands (of which proceeds I should recommend the interest only to
be annually expended) is the last step upon which the Crown can pause before
entering upon a new state of affairs. I believe it to be possible, even yet, to
find in the remaining rights of the Crown in Lower Canada, resources out of
which the executive und judicial government might be sustained. If they are
given up without obtaining permanent appropriations sufficient for the main-
tenance of the ordinary Civil Government, the Crown must either -yield to
every future demand of the Assembly, whether reasonable or not, or must ask
the Imperial Parliament for a revenue wherewith to govern the Province. The
concession, if made in this mauner, so far from being a healing or quieting
measure, would cast upon the arena a heap of new subjects for contention ; and
the Government, in its destitute state, would be less able than ever to control
the strife. *In whatever way the concession may be made, the management and
disposal of every item of the hereditary revenue and rights of the Crown is
sure to be claimed by the Assembly, either as a direct attribute of the repre-
sentatives of the people, or us a subject on which it is their privilege to advise
the Executive, with an cxpectation that their advice will always be followed.
If such claims are, in any case, to be firmly, though calmly resisted, the Govern-
ment ought not to be dependent upon the claimant for its very existence.
I mean no offence to the House of Assembly; but only that the prevailing
party in it entertains 3 sincere, though, in my opinion, a mistaken con-
viction, that as representatives of the people they are constitutionally entitled to
have, in every thing, their own way.

3. I object both to the principle and to the amount of the Civil List which
is proposed in the paragraphs of the Report, from paragraph 8 to 16 ;
and in the Appendix, No. 8. The amount, including salaries of judges, is
18,175 L. a year, whereas the ordinary .annual expenses of the executive and
judicial brauches of the Civil Government are not far short of 40,000/ ; and,
with the provision made by the Report, the Government would be as incapable of
existing without the annual votes of the Assembly as if there were no Civil
List at all. '

4. The principles on which the proposal is stated to be made, appear to me
to be erroneous, and at variance with those of the British Constitution. How-
soever the term ¢ Civil List’ may have been misapplied, its proper meaning.in
our constitution, according to my understanding of it, is not merely the pro-
vision which is made for His Majesty’s household and privy purse, but all the
‘permanent appropriations for those functions of civil, as distinguished from
military government, which, on all hands, are admitted to be necessary, and
" which are made permancnt and stable, because it is generally acknowledged

that they cannot-be suspended or left in a precarious or uncertain state, or
dependent upon annual votes, without mischief to the people. .

5. Consistently with this understanding of the constitutional principles of
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a Civil List, but embarrassed by foregone transactions, I propose, in existing
circumstances, as a condition precedent to any concession of the hereditary
revenue, that permanent appropriations should be made by the Legislature to an
extent which I will state, for the present, only in round numbers.” The last and
most important item is one which, in England, there is no occasion to provide
for by a Parliamentary vote ; .but, in Canada, it has always been paid out of the
general revenue, until the recent stoppage of the issues of that revenue; and
there is not the slightest probability at present of its being provided for by
district or county rates. 1 wish further to remark that the following list is
formed upon the supposition that the expenses of 1anaging, collecting, receiving
and accounting for the revenue, as provided in the Acts establishing duties of
customs, and as they are now payable out of the gross proceeds of Crown or
waste lands, would be independent of the Civil List. ' :

£ s d

1. For salaries to the Governor and to some other executive |
officers - - - - - - - - - =] 8500 - -
2. Towards the contingent expenses of their offices - - - | 2,000 - -
3. Towards the expenses of 8rown prosecutions and lawsuits at S
the instance of Government - - - - - -] 1,500 - =
4. Salaries of judges - - - . . . - .[10,000 --
6. Towards the expenses of superior courts and circuits - - | 2,500 -
6. Towards the expenses of the common gaols, and of the general
conservation of the peace throughout the Province - -] 6,000 - -
ToraL - - - £. 130,500 - -

I believe this to be scarcely sufficient for the existence of the executive and
judicial branches of Government. To enable them to act with any freedom and
convenience, or to enable the Government to obtain any supplies for miscel-
laneous services, or public charitics or improvements, it would still be constantly
necessary to keep up a good understanding and kindly feeling with' the repre-
sentatives of the people; and I should wish that necessity always to exist. The
amount proposed by me is less than what has been recommended by any of the
persons from whom the Commissioners have taken evidence upon the subject of

~a Civil List. It is less than what His Majesty’s Ministers suggested to Lord

Dalhousie before 1828. It is not more than what was recommended by the

- Committee of 1828, nor than what was demanded by Lord Ripon; for both

Lord Ripon and the Committee intended that in addition to what they required

~ as a Civil List, the Crown should retain those proceeds of hereditary revenue

which are exhibited in this Report as the main subject of the proposed con-
cession. It is less even than the advance which it was found necessary to make
from the military chest, in aid of the Civil Government, in' 1834, and which
was all expended upon the arrears due for the service of the Civil Government
in one year, 1833. There is no item of expenditure covered by it which was
not sanctioned by a deliberate and distinct vote of the Assembly in 1825. It
will not escape the observation of His Majesty’s Ministers, though it was not
distinctly in evidence before the Committees either of 1828 or of 1834; that in
the recent disputes as to public monies in Lower -Canada, there has been-no
question about raising any new taxes upon the people, nor indeed about any
supplies at all, properly so called; that the permanent revenue arising almost
entirely from duties of import, or from the property or droits of the Crown, is
more than four times as much as I have. proposed for a Civil List, and more
than three times the ordinary expenditure of the executive and judicial Govern-
ment, and that there has not for many years becn a session in which the Assembly
has not divided amongst iniscellaneous objects, and principally of 'its ‘own
selection, twice the amount of public money which it has appropriated to. the

service of the executive and judicial branches of Government. A
6. Upon all that is said as to the independence of the judges in the:
paragraphis of the Report from 18 to 26, I have only to remark, that I.
consider it to be one of the very first objects of all wise legislation, that
the administration of justicc should be unbiassed; and that nothing ‘could
be more destructive of that object, than to expose "the judges mqrelt}}llan
4 o . 7 they
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they are at present exposed, to loose accusation and irregular attacks;
and that 1do not think a popular assembly can, in any way, be made a fair
tribunal for the trial of facts. My suggestion would be to make the judges
removable by His Majesty, in three ways, for misconduct. 1. Upon- the con-
current addresses of the two Houses of the Legislature. 2. Upon anaccu-
sation by the Assembly, and an inquest by a commission from the Crown.
3. By an impeachment by the Assembly before the Legislative Council, and
a trial by a select number of that body, to which it should be reduced cither by
ballot or votes amongst themselves, or by the counsel for the prosecution and
defence striking names alternately from a list of the whole. Our Report does
not express any opinion as to the salaries or pensions of the judges, but all the
evidence we have received, is to the effect that their present salaries are not too
large. it is understood, however, that a reduction of them is to be proposed in
the Assembly, which, from the best information I can obtain, would be injurious,
and would not be likely to last, but in its temporary operation might have the
effect of driving some of the present judges from office. ‘

7. The sudden alandonment by the Crown of all right to grant pensions for
services, unless with the concurrence of the Assembly, will be felt as a hardship
by some of the older public servants, who, in the state of dissension into which
the Province has fallen, cau scarcely flatter themselves that they will be favour-
ably regarded by the Assembly. We are aware of one case in which the period
of service has been 43 years. C

8. I wished the Report to have heen withheld until it could be ascertained, as
it is likely to be within a fortnight, whether the Assembly will vote the payment
of the arrears due for the service of the Civil Government. Our recommenda-
tions on the subject of the hereditary revenue will now be divided and broken
into several reports, and it will be less casy to obtain from them a consistent
view either of the subject itself, or of what we advise. The necessity of
subjoining these compressed and imperfect statements of dissent, forces me
reluctantly to augment this inconvenience. As the only means in my power of
remedying it, it is my intention as soon as possible after the decision of the two
Houses upon the arrears and estimates is known, to put upon the minutes of our
proceedings a full and uniform statement of the measures which, in my
opinion, it would be desirable to adopt, ‘accompanied by the draft of a Bill;
and in the mean time, I abstain from noticing some points in the Report of
minor importance, on which I cannot entirely agree with my colleagues,
remarking merely, that with a view to the precluding of future disputes,
I attach some consequence to two matters. First, that the right of altering the
boundaries of the Province should be reserved. Secondly, that, in reserving
the rights of the Crown to those sources of revenue of which the proceeds are
now to be given up, attention should be paid to the words of the Imperial
Statute of 1st Geo. 3, ¢. 1, s. 10.

. (signcdj - C. E..AGrcy.

- Trwe extract from the minute of the proceedings on the 30th of January
1836. -

(signed) 7. Fred. Elliot, Sccretary.

Sir George Gipps stated, that in consequence of the Remarks which had just’
been entered on the Minutes by Sir Charles Grey, it was his desire to place

on record the following explanation of his opinions on some of the points
therein adverted to. '

1. In the remark, No. 5, it is stated that every witness examined on the sub-
ject of the Civil List, recommended a larger one than that which the Commis-
sioners have adopted ; but it is not stated that the same witnesses acknowledged
they saw no probability of getting a Civil List such as. they desired, except by
the intérvention of the Imperial Parliament. Supposing, for argument’s sake,
such intervention ever to become desirable, it could not, I presume, be resorted to
except as an extreme measure; and 1 would ask whether in that point of view
it couid be demanded by His Majesty’s Ministers, on a refusal from the Assem-
bly, to make so extensive a permanent grant as that proposed in the rcmarks?
or whether it would not be much more likely ‘to be obtained, and much less
obnoxious, if it were made to follow the tcjection of the nioderate demand

0.3. —c 8-4 suggested
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suggested in the body of the Report. The Commissioners, I would here observe,
did not examine any witnesses for the purpose of showing that the Assembly is
disinclined to an extended Civil List, because the fact seemed sufficiently known
to them, from the proceedings of that body, without calling evidence to prove it.

2. The financial affairs of Lower Canada have, in my opinion, advanced to a
state in which no middle course can be adopted with any prospect of success.-
The experiment must, I think, be made of carrying on the Government by means
of annual appropriations, with the exception, that is to say, of charges of the
nature of those contained in our proposed Civil List. Should the experiment
fail, the British Parliament will not be less- competent to.interfere atterwards
than now; and whilst I wish not prematarely to convey any opinion of my own
on the expediency of the measure, I presume it will not be denied by its ‘advo-
cates, that so grave an exercise of authority would come with a better grace, and
with no diminished effect, if preceded by proofs of a desire to avoid it. It'should
moreover, ] think, be remembered that the House of Assembly never absolutely
refused to provide for the wants of the Government, until (in 1834) the means
of defraying their own contingent expenses were denied them.

3. With reference to what is stated in the same remark, No. 5, respecting the
Committee of 1828, and the Civil List proposed in 1830 and 1831 by Lord
Ripon, I would observe, that in my opinion it was not with any intention- of
making the Local Government independent of annual appropriations that the
Committee abstained from recommending the cession of the hereditary and
territorial revenues; but most probably (seeing the parenthetical manner in
which they dismiss the subject) from an impression that to change the appro-
priation, would needlessly disturb an existing usage considered by them of little
moment; and, that Lord Ripon did not look to the funds of the Crown as a
means of rendering the Government independent of annual grants from the
Assembly, is clear, from the purposes to which he intended to apply them ;
whilst it is equally certain that the reservation of these revenues was the prin-
¢ipal, if not the sole, cause of the failure of the arrangements recommended by
his Lordship. '

30 January 1836. ‘ (signed) Geo. Grres.”
True extract from the minute of proceedings on the 30th January 1836.
31 January. (signed) T. Fred. Elliot.

Lord Gosford then made the following Entry.

I uavE considered the different points connected with this Report, with a view
to a practicable measure in this country. If higher terms than those stated in
this Report be required, 1 see no use in submitting them here; the only mode, -
in my mind, by which they could be accomplished, would be by at once having -

recourse to the Imperial Parliament. .
(signed)  Gosrorp.

True extract from the minute of proceedings on the 30th of January 1836.
(signed) T. Fred. Elliot, Secretary.
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Appendix, No. 1a.

Appendix, No. 1 a. RETURN of all Sums paid into the Hands of the Receiver General on account of the HErEDITARY,
Casuatr and TerriToriAL Revexue of Lower Canada, in the Years 1832, 1833, 1834, and

1835.
Sources For the Finaucial Year, ending 10th Octuber,
from whence the Revenue .
is derived. 1832, 1833, 1834. 1835.
: £ 5 d £ s d £ s d £ s d
1. Quints(a) - - - 232 1 - 99 3 - { 217513 1 1,366 17 8}
2. Lods et Ventes () - -] 1,8i9g17 9 | 2,356 3 3 | 1,762 6 8 976 8 8-

Remarks.

(a) Seigneuries or lands held « a titre de fief” are subject to a duty or fine to the King of one-
fifth of the purchase-money on every alicnation by sale; and this duty is called a,  quint.” Itis
liable, however, to a deduction of one-third, or 33 & per cent. on voluntary sales, and one-fourth or
25 per cent. on forced or sheriff’s sales, if paid within three months from the time of sale. Neasly
all the lands on the banks of the St. Lawrence are held ¢ a titre de fief;” and consequently subject
to this duty. o

(&) Under the head * lods et ventes,” it is common to include all payments to the Crown on
account of Jands held under it * en roture,” or “ a titre de cens,” though ¢ lods et ventes” are
properlv the mutation fine of one-twelfth of the purchase-money due to the Crown, as often as such
lands are alienated by sale. These Jands are also sumetimes said to form the ¢ censive of the King,"”

i and they consist principally of lots of building Jand in the town and suburbs of Quebec. ¢ Lods et -
ventes” are also subject to the same rate of deduction or remission as on “ quints,” if paid within
three months of the time of sale, :
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Appendix, No. 1 a.

Sources For the Financial Year, ending 10th October,

from whecce the Revenue
is derived, 1832, 1853. 1831, 1835,
£ s d £ s d £ s d. £ s d
3. Commutations of Te- _
nure(c) - - - 82 16 1,897 3 11 68 8 - 71517 5
4 The King’s Posts(d) -{ 1,080 - = | 1,080 - - | 1,080 - — | 1,080 - =

5. Forges of St. Maurice (¢) 900 - 615 - - 450 - —

6. King's Wharf(f) - - 162 3 10 208 7 11 23 17 11 23 17 11
7. Water Lots(g) - - -12 7 23 13 - 6315 1 65 11 7
8. Fines, Forfeitures and) _ _

Seizures (A) - - - -
9. Jesuits’ Estates (1) - ) — —_ —

- 10. Land Fund (4) - -f 25700 - - | 2,430 - - | 2,700 -~ - Accounts not
11. Timber Fund (¥ - -] 3008 11 1 | 1,350 — - | 381716 8 |f ¥ made up.
12, British North American) .

Company () SO | - - - | 600 - - -
£ 1998 2 3 0444 11 1 (18,371 17 5 4,688 13 34

Remarks.

(¢) These are payments made under the Imperial Act G Geo. 4, c. 59, for the commutation of
tenures ¢ a titre de fief,” or ¢¢ a titre de cens” into the tenure of free and common soccage.

(d) This is an annual rent paid by the Hudson's Bay Company for certain trading posts within
the province of Lower Canada, the occupation of which secures to them the exclusive right of
fishing, hunting and trading over a vast extent of country between the settled lands on the north
bank of the St. Lawrence and the territories which the Company possess by charter, The lease
will expire in 1842,

(¢) This is a property near the town of Three Rivers, leased to Mr. Matthew Bell, at 4507, per
annum. The rent is only paid up to the end of 1833; and on the new lease which commenced,
for 10 years, in 1834, there will be a deduction of 67/. 10s., it having been agreed that that sum
shall be credited to the Jesuits' estates, a part of the property having belonged to the Jesuits.

()} This property consists of two lots (both in Quebec), one of which is held on a lease which will
expire in 1841, at the yearly rent of 23/. 17s. 114d.; the other on a lease of 30 years, from May
1833, at 225 /. per annum. On this latter lease no rent has yet been paid, an indulgence having
been granted to the tenant in consideration of the large outlay that he has made on the property.
The rent, however, is recoverable, being only delayed, not remitted. In 1841 the rent of
230. 17s. 11 d. will cease, or rather, become merged in the larger rent of 225 2, ‘

(g) These lots are situated in the towns of Quebec, Three Rivers and William ﬁenry. They
ought to produce 150 . per annum; but the rents om the old grants on leases appear seldom to
have been collected. K

(%) Fines, forfeitures and seizures are in some cases payable to the King, and in others are secured
by local Acts to the appropriation of the Legislature; and in consequence of the difficulty of
distinguishing between them, nothing has of late years been credited to the Crown revenue trom
this source. - ' ' ‘

(® The pet income of the Jesuits” estates, after deducting the charges of management, is about
1,500/, sterling per annum; but the proceeds since 1831 have been placed at the disposal of the
Legislature, for the purposes of general education. - Co

(%) The Land Fund and Timber Fund commenced to be productive only in the year 1528, when
gratuitous grants of lands and grawitous licences to cut timber were discontinued. . These funds
Have always been considered as entirely at_the disposal of the Crown; whereas the Crown was, as
to its other revenues, supposed to be bound by a pledge given in 1794, to .expend thera only for
purposes connected with the administration of the Government. S ‘ '

On account of the importance which has thus become attached to these funds, a separate return
is given of each, much more in detail than the present. (See No. 15.)

() :As .yet ouly .one paymenpt:has been made by the North -Américan Land Compeny; but,
according to their. agreement, the sum of 54,000 .. will be due from them for the next nine years,
bearing an interest of four per cent. ) )

. signed)  Jos. Cary, Inspector-General P. P. tats.
Quebec, 15 Dec. 1835, (Slgned)  Jos. Corg) Tnspsctar-Gene Accouats

0.3 D2
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Appendix, No. 1 4.
LAND FUND.—ABSTRACT of the Havr-veanry AccounTs of the Costsnssionen of Cown Laxps in Lower Cunada,
between the Ist day of January 1832 aud the 30th day of June 1835.
1. ‘2. 3. 4. 5. 6. 7. 5. 9. 0. |
Remitied to .
A . Remitted to . Amount
Number Average H:l]‘r;z{)&’f;?'s other Persons | Amonnt paid colli?c?lu?z: the | Collected in the
Half-year of Number of & Amount Puschases under by the Purchaser course of course of
Townships I'rice per made by them (>Pecial Authority at the the Half-year | the Half-year
ending in which Sales| Acres Sold. Acte of the Sales. unde{lhe from the on accoug't of for Interest on
were made. : Rerulation of the Governor or | Time of Sale. former Sales Instalments
15 Aue. 1831, (Secretaryof State. * not paid up.
Lots s d. £ s d £ s d. £ s d £ s d. £ s d. \
1332—June 30 28 14,9253 (134 6 -% 3,700 16 I1 ¢ im 2 2 - nil - 693 10 5 48519 1% | - nil -
—  Duee. 31 23 9,187 | 59 s 2 2377 5 11 441 810 - nil - 448 1 056} 456 8 33| - nil -
1833—June 39 22 10,389 | GG 4 81 2463 9 71 222 4 5 436 16 8 343 3 4 497 14 5% | - nil -
—  Dec. 3t 35 32,180 | 7 3 12 5,085 11 9%} 1,217 8 2 - nil -1 1,632 7 7% 201 5 8 - nil -
1834—June 30 23 14,1641| 70 4 5% 3,174 15 8 1,498 11 4 - nil - 568 8 7 630 G 6 - nil -
—  Dec. 3l 30 28,928; 212 3 23 1,647 19 6 1,065 15 6 218 8§ - 992 19 5} 546 8 4% - nil -
1835—June 39 29 26,404 (138 2 o9& 3,670 8 BL 719 510 - ni} - 812 - -3 508 3 L |- nil -
TR S A S £ M. ! 15, 16. 17, 18. 19. 20.
Amount . . Coatingent | Amount paid Amount of
collected in Amount ro‘l\l:::?:;tin r::‘:} :oc’le"r:“;d Expenscs in the reg:-‘“;:fein Instalments and Amount of Amount
the course of ! collected in the c'u.xrse of | of 1l '”a“.u ear i deducted by the | course of the the Halnnds%"lh Quit Rents Instalmeats of Capital
the Half-year | the courseof |y "\ ear leheinw-) ' Commissioner | Half-year Comm'ssio‘nere unpaid, though ruine ‘thouel | OUtstanding on
on account of | the lalf-year for thuy the Amotnt of | before by the at tlnle end | actually due to accruing, thoug Quit Rent,
Rent . on aceount of Redemption of| Columns S, ¥ | the Monies are Commissioper o the Commissioner] not due, at the | or Interest at
forxl‘.taan::ii on ! Quit Reats. l Quit Rent. 110,11,12% 13, h:’;ﬁk:‘ll‘o to t(lg:::ic‘iwer the Half-year. o?lt:t‘:eYe::xlr. end of the Year. Five per Cent.
¥l £ d ! £osod| £ s d| £ s od | £ s d | £ s d| £ s d| £ s-d| £ s d | £ & d
st 8 3 | 17215 104 7818 1| 15014100 98] 128 5 8 | s00 - - | 1,06013 2t |- nil  -{. il - —
G616 5 | 20215 3 176 5 ~| 1,440 4 5 214 15 ~ [2,200 - 36 2 74] 1,431 14 8| 353811 G —_
21 §10 198 - 2 89 7 2} 1,149 14 -} 137 12 2 {1,000 - 55 T} |- nil -] - nil - —_
72 ¢ 5} 20219 9 88 6 3| 2,257 5 SI 135 2 6 |L,700 - - 507 11 2 3,418 14 15} 5,033 10 1} —_
- nil - 1936 7] 833 1|1} 49 139 2 0} (1200 - —| 50819 4} |- mil -f. opil - -
76 ¢ 3} $7 4 63 NS 19 1} 182113 9 159 - 1 [1,500 - -1 339 & GY| 5006019 4 G233 8 51 —
- mil -1 308 2 7| 120 9 4] L4615 L] 206 6 51,600 - - 27617 11| 5947 9 9 [10601 1 5128475 & -3
: h

"Total of the Outstanding Debt due to the Crowa for Land, being the Amount of Columns 18, 19, 20 - - - £,41,023. 16. 3}.

TIMBER FUND.—ABSTRACT of the Yranty Accousr of the Covanssioxenr of Crowy Laxos and Survevon-Gryenar of Woons and Forsts in
Lower Cunadu, between the 1st day of January 1832 and 31st day of December 1634,

ﬁ
1. 2, 3. 4. 5. G. 7.
. Number of
L;gc:‘ffsﬁr:‘;éfd' Number of Amount
YEAR ENDING . on the Oak Timber. Red Pine, White Pine. )
Waste Laods of . - Saw Logs. of the Sales.
the Crown. }*
Feet, Feet. Feet. - £ s d
31 December 1832 - - 45 35,271 525,323 411,190 88,400 3,810 7 -
31 December 1833 - - 22 " 1,190 347,596 152,950 5,000 1574 7 4
31 December 1834 - - 32 G612 929,054 78,750 72,754 464919 3
8. 9. 10. 11. 12, 13. 14, 15,
Expense Amount paid
. Amount Total collected A . pe Balance Amount of
Amount paid | ;11ecied in the | in the course of | ©f Corlecnon, in the course of remaining on | Duties unpaid, Amount of
deducted before | the Year by the d houeh 11y | Duties accruing,
at Year the Year, the Monies | Commissioner Hao thotgh actually | ™ though not
Time of Sale. | 92 account of being Amount of| are brought to 10 the at the end of due to the actually due.
*J former Sales. | Columns 8 & 9, Account.  |ReceiverGeneral. -the Year. Commissiozner.
£ s d £ s od| £ s d £ s d £ s d| £ d £ e d £ s d
450 - ~ 2,396 12 8 2846 12 5 193 - - 2842 18 ‘6 31311 1,079 18 8 2,310 8 4
0310 2| 138818 1| 1482 8 6|- nil -] 1,500 - - { ge,‘;}; 218813 4| 140714 8
2897 16 4 1434 17 8 4332 14 - 206 5 7 4,042 0 9| 307 12 10 1,763 7 - | '3835 4 2
Total Debt to the Crown: Total of the Outstanding Debt to the Crown
Lapd Fund - - £.41,023 16 3% for Timber - - - - - - £.5,5688 11 2
Timber Fund - - 5,588 11 2 = ——
46612 7 5} Quebec, (signed) . B. Felton,

$ Dec. 1835,

Commissioner of Crown Lands.
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Appendix, No. 2. Appendix, No 2.

Quebec, 18 December11835.
RETURN of all Peraanent ArrropPr1aTIONS made by the Legislature of Lower Canada.

ACTS FUNDS AVERAGE
ot the out of whicli the Monies are payable, of Three Years,
Legislature. and Purpuses for which the Appropristion is made. ending 100ct. 1634,
33 Geo. 3, ¢.8. | Duties on wines pex;manemly appropriated to the payment of £ s d
the salaries of the officers of the two Houses of Assembly,
and contingent expenses of the same:
Collected in 1832 - - - -~ £.3,420 1 i0
Ditto - 1833 - - - - 447115 65 3,743 5 12
Ditto - 1834 - - . - 3,337 18 1
35 Geo. 3, c. g. | Permanent grant towarde further defraying the charges of the
adminisiration of justice and support of the civil government
within the Province, charged on certain additional duties on
“ goods, wares and merchandize” - - - - -| 5000 - =
36 Geo. 3, c. 9. | Ass~ssments on public buildings, dead walls or void spaces of
. ground belonging to Government, for making repairs and
altering highways and bridges, payable out of any unappro- .
priated monies:
Paid in 1832 - - - - - £.407 11 9
Ditto 1833 - - - - - 316 16 11 337 9 5
Ditto183¢ - - - - - 287 19 7
41 Geo. 3,c.13.| Duties on licences for billiard tables, permanently appro-
priated towards the support of the Government of the Pro-
vince, and the contingent expenses thereof:;
Amount collected in 1832 - - .. £67 10 -’l
Ditto - - - 183 - - - 45 ~ - 63 15 -
Ditto - - - 1834 - . - 78 15 -J
41 Geo. 3, c. 14.| Certain new duties on the importation into the Province of all
manufactured tobacco and snuff, permanently appropriated
towards the further defraying the charge of the civil govern-
ment of the Province: .
Amount collected in 1832 - - £50912 19 8‘{ .
Ditto - - - 1833 - - 6,174 1 8 5932 1 2
Ditto - - - 1834 - 5709 2 2
45 Geo. 3, c.12.| Duties and fines authorized to be levied in the River St. Law- ) .
rence, and applied to the improvement of the navigation of ,
the same : . :
Levied and applied in 1832« - £.3252 3 5
Ditto - - - - 1833 - - 3,007 11 6 3379 7 5
Ditto - - - - 1834 -~ - 3518 7 4
55Geo. 3, c. 10. | Annuities granted to militia-men wounded in the late war with
the United States, payable out of the unappropriated funds
at the disposal of the Legislature :
Paid in 1832 - - - - - £.330 15 -~
Ditto 1833 - - - - . 418 10 -~ 391 10 =
Ditto 1834 - - - - - 425 § = .
2 Geo. 4, ¢. 7. | Duties on steam-boats, authorized to be levied on the River
.| St Lawreace, and applied to the improvement of the navi-
gation of the same:
_Levied and applied in 1832 - - £3360 7 11
Ditto - - - - 1833 - - 504 13 6 419 3 -
Ditto - - - - 1834 - -~ 393 7 g .
5 Geo. 4, c. 33. | Fees and expenses of returning-officers at elections:
Amount in 1831 - ~ -« -« £74610 2
Ditto - 1832 - - - - 524 13 5 -
Ditto - 1333 - - -« - - mbi2 g 581 15 10
Ditte -~ 1834 e - - - 1,489 7 -
N.B. The average is here taken for four years, asa general
election usually occurs once in that time.
0.3. D3 (continued)
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Appendix, No. 2.
ACTS
of the

Legislawre,

6 Geo. 4, c. 8.

g Geo. 4, c. 63.

1 Will, 4, c. 16.

1 Will. 4, c. 48,

FUNDS AVERAGE
out of which the Monies are payable, ot Three Years,
and Purposes for which the Appropriation is made, euding 10 Oct. 1834.

Fees to the clerks of the civil courts of King’s Bench or Pro- £ 4 d
vincial Courts, for the duty of preparing and digesting
returns of births, marriages and burials, for the purpose of

ascertaining the annual increase of population :

Amount paid in 1832 - - - - £5 6 -

Ditto - - 1833 - - - - 717 6 61 16 -
Ditto - - 1834 - - - 126 4 6J
Pension to widow of the late Hon. Alexis Caron, payabie out

of any unappropriated monies - - - - - . 75 - -
Perpetual annuity to the Roman-catholic Bishop of Quebec,
for the acquisition of the episcopal palace at Quebec and of
the ground thereuato attached, for the public uses of the

the Province, payable out of any unappropriated monies - | 1,000 - =
Pension to the widow of Frederick Rolette, late captain in the
provincial navy on Lake Huron, payable out of any unappro-

priated monies - - - . - - - - 75 - -

Toran Sterling - - ~ £ { 20960 3 -

(signed) Jos. Cary, Insp, Gen.

Pro! Accounts.

Appendix, No. 3.

Appendix, No. 3.

STATEMENT of Duries collected at Quelec and Montreal, under the Imperial Acts

4 Geo. 3. ¢. 15, and 6 Geo. 3, c. 52; showing the Sums remitted to Englaad in the Years
ending 5 January 1833, 1834, 1835 and 1836.

YEARS,

Duties Levied
under the Acts
4 (Gco.3, ¢, 13, and |
6 Geo, 3, ¢. 5%,

Sums Remitted to
the Receiver-General
in England on
‘account of those Duties.

Amwount of Incidents
paid
from those Acts.

Sums paid on

Accouut of Salaries

from those Acts.

To 5 Jan, 1833
1834
1835
1836

£ s d. £ s d. £ s d
2,323 12 g 811 8 6 321 19 10
1,733 3 - 500 - -~ 472 19 4
1,287 17 11 - - - 675 19 2
1,105 17 8 - - - 714 14 11

£ s d.
271 1 6
1,541 5 8
360 7 7
410 14 4

* Note.—The incidents are only made up to the 16th October last.

STATEMENT of Sums remitted to England, on Account of the King's Share of Seizures and
Penalties, in the Years ending the 5th January 1833, 1834, 1835 and 1836.

Customs, Quebec, 7 Jan. 1626,

On Account On Account

YEARS. of Seizures. of Penalties.

£ ¢ d £ s d,
To 5 Jan. 1833 - %6 16 7 —
- - 1834 - 26 13 -~ —
- ~ 1835 - 93 12 10 —_

- - 1836 - 145 8 4 417 5

- (signed)

HY Jessopp, Coll'.
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Appendix, No. 4.

STATEMENT, as far as the same can be made out, of all the Sources, whether at present Appendix, No. 4.
Productive or Unproductive, from which a Revenue may accrue to the Crown in Lower

Canada.

1.—The wild lands and forests of the whole Province.
2.—The grant to the British North American Land Company.
3.—The King’s domain, in the restricted sense in which that term is used in the Pro-

vince; vize—

(a) Droit de quint.

() Droits de lods et ventes.

(c) Cents et rentes, and other seignorial dues.

(d) The King’s wharfs.

(e) Commutations of tenure under the Imperial Act 6 Geo. 4, c. 59.
4.—The King’s posts. '
5.—The forges of St. Maurice.
G.—The water lots.

7.—Fines, forfeitures and penaltics.

8.—The aids granted by the provincial Acts 35 Geo. 3, c. 9, and 41 Geo. 3, c. 13, 14.
9.—The Jesuits’ estates.
10.—Tle claim of the Crown to the seigniory of Montreal.
11.—The claims of the Crown to the beds of tide rivers, and to the land between high and
low water-mark. _
12.— Certain rights reserved out of seigneuries, and out of the grants of wild lands in free
and common soccage, such as gold and silver mines, the right of making roads and of

c'uttiﬁg.timber for public purposes, together with certain other rights which are known

or un

d’aubain, the right to forfeitures of land and to escheais.
13.—The seigniory of Sorel, the site und garden of the castle of 5t. Lewis, at Quebec, and

the Government-house at Montreal.

erstood to exist in the Crown, but which are not productive; such as the droit

14—The forts, barracks and lands under the charge of the Board of Ordnance, or any

other military or naval department.
15.—Certain droits of Admiralty.

16.—Certain duties levied under Acts of the British Parliament of a date prior to the

14 Geo. 3.

17.—One-third of all custom-house seizures.
18.—The post-office.

—

Appendix, No. 5.

STATEMENT exhibiting the actual Condition of the Wastz Laxps of the Crowx compriced within the Surveyed
Districts, including the Reservations sct apart for the Support of a Protestant Clergy, as they appear on the
26th day of December 1835. ‘ :

Quantity of Surveyed Land,

subdivided fot Lots, Extentof | Totalof Vacant
DISTRICT COUNTY TOWNSHIP now remaining Vacantand | p_ remainin Lat?d
. . . . Disposable, U Bl . s
nsurveyed including the
in Reservations for

Crowsi. Clergy. each Township. the Clergy.
Montreal - - | Ottawa - - { Litchfield - - 33.654 6421 | - - - 40,075
Clarendon - -1 24,400 7342 16,800 48,551
Bristol - - - 35,114 6,030 | - - - 41,144
Onslow - - - 600 1,876 41,325 43,801
Eardley - - - 19,713 5870 | - - - 25,583
Hull - - - 10,050 8217 |~ - - 18,267
Wakefield - - 54,215 9,035 | - - - 63,250
Terpleton - - 33,939 g,021 | - - - 42,960
Buckingham . - 16,700 8,785 | - - - 25,485
Portland - - - 11,000 2,140 . 46,200 59:340
Lochaber and Gore - 14,071 5515 11,200 30,786
Two Mountains - | Grenville and Aug - 16,526 5550 | - - . 22,076
Hannington - . -} 40,050 788 |- - - 47,948
Wentworth - - 35,194 7158 1~ .- - 42,353
Chatham - - - 3,400 1,300 | - - - 4,700

Terrebonne - - | Abercrombic - -} In dispute - —_ —_
Vaudrieul - - | Newtonand Aug - 1,804 2,344 | - - - 4,148
Lachenay - - | Kilkerny - - 10,775 7,235 | - - - 18,010
L’Assomption - | Rawdon - - - 11,500 8,500 | - - - 20,000
Berthier - - | Kildare and Aug . - 1,300 490 | - - - 4,790
Brandon - - - 8.005 7,980 5120 21,105

0.3. D4

(continued)
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usntity of Surveyed Land,
< suhd’}\-gdgd ivi Lots, | Extent of 2;"};%‘;’;:;‘,‘:
. . ar now remal‘mug acant an Pil’t rcmainin [Jl\d,
DISTRICT. COUNTY. TOW NSHIP. Disposable. T asrmainine el e
in Reservations for
Crown. Clergy. each Township. | the Clergy. -
Montreal - - | Beauharnois Hinchinbrooke -1 - - 1,170 | - - - 1,170
Hemmingford - -] - - 8,075 | - - - 8,075
Missisquoi - Stanbridge - - 2,003 4,785 |- - - 6,873
Dunham - - - 1,706 5375 |- - - 7,081
Sutton -« - . 4,82 8,533 {- -~ - 13,358
St. Francis - - | Stanstead - Potton - N - 3,028 | « - - 3,028
Bolton - - - - - 7,981 |- - - 7,981
Stanstead - -l - - 5205 |- - - 5,205
Hatley - - -} - - 3475 (- - - 3,475
Bamston - el - - 2,617 | - - - 2,617
Barford - - -1 - - 6oo | - - - Goo
Montreal - - | Shefford - Farnham - =] - - 6,042 | - - - 6,142
Granby - - ) e - 2,068 ;| - - - 2,968
Milton - - .| - - 3200 |- = . 3,200
Shefford - - - - - T4 |- - - 7147
Brome - - -] - - 2,935 |- - - 2,935
Stukely - - -1 - - 2,713 | - - - 2,713
Roxton - - - - - 1,566 | - - - . 1,566
Ely - - -1 - - 3,000 | - - - 3,000
Three Rivers - | St. Maurice - Hunterstown - -y - - 400 | - - - 400
Caxton and Aug - 4,168 443 |- - - 4,011
Quebec - - | Port Neuf - Alton - - - — — — —_
Quebec - Stoneham - -1 31,800 8,700 | - - - 40,500
Tewkesbury - - | 33900 9,100 | « - - 43,000
Sayvenay -« Seltrington - - 2,503 »18 |- - - 5782
Three Rivers - | Drummond - Upton - - - 3,458 2975 |- - - 7,433
Acton - - - 8,963 2,508 | - - - 11,471
Grantham - - 4,487 4,551 | - - - 9,038
Wendover and Gore 1,048 450 |- - - 2,398
Simpson - - - 319 478 |- - - 797
Wickham - - 7,111 o971 |- - - 8,082
Kensey - - - 1,722 5450 |- - - 7172
Durham - - -b 1,258 6,441 | - - - 7,646
Aston and Aug - | 15352 8,416 | - - - 23,768
Horton - - - 774 320 |- - - 1,004
Bulstrode - - 24,430 5,281 | - - - 29,711
Stanfold - - - 7,682 8,136 |- - -1 . 15818
Warwick - - 12,867 8,400 | - - - 21,267
Arthabaska - - 2,600 2,000 16,510 21,110
Tingwick - - 4,760 8,154 |- - - 12,914
Chester - - - 6,533 8400 |- - - 14,983
Ham and Aug - 7,160 32,190 16,800 56,150
Nicolet - Maddington - - 7,578 3,481 24,200 32,359
Blandford - - 7,221 420 | - - - 7,641
St. Francis - - | Sherbrooke - Shipton = - .| - - 8,204 |- - - 8,204
Wendover - -] - - 9,703 | - - - 9,703
Melbourne - -} - - 4H477 |- - - 4477
Brompton - -} - - 5116 | - - - 5,116
Orford - - -] - - 8725 | - - - 8,725
Stoke - - -] - - 6,000 | - - - 6,000
Ascot - - -1 - - 2,610 | - - - 2,610
Compton .- e - - 4,060 {- - - 4,060
Eaton '- - -1 - - 2,644 | - - - 2,644
Dudswell - -] - - 1,000 | - - - 1,000
Newport - - -1 - - 6oo | - - - Goo
Weedon - - -1 - - 200 | - - - 200
Clifton - - o] - - 400 | - - - 400
Hereford - -{ - - 8,400 | - - - 8,400
* Auckland - -1 - - 6oo | - - - 6oo
Bury - ~ -l - - 200 | - - - 200
Qucbec - - | Megantie - Somerset - -] 17,034 5869 |- - - 22,903
. Nelson - - - 16,437 6,819 | - - - 23,256
Halifax - - -1 - - 7,600 | - - - 7,600
Leeds - - -] - - 4,103 | - - - 4,103
Ircland - - - 9,600 7,000 | - - - 17,500
Inverness - - 4,200° 3,500 |- - - 7,700
Wolfestown - - 28,400 9,000 | - - - 37,400
Thetford - - - 2,200 31,000 | - s - 33,200
Broughton - - 8,400 7,900 | - - - 16,300
Tring - - - 16,300 8,800 | - - - 25,100
Shenley - - -1 32,831 5,309 | - - - 38,140
Durset - - - 5,412 10,625 | - - - 16,037
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Quantity of Surveyed Land, Eatentof | Total of Vacant
subdlvl.dsd mvio Lots, a the and Disposable
now re ming vacant an HEC- .
DISTRICT. COUNTY. TOWNSHIP. " Disposable. Part f:::;xgo inchl::;:,g’ b
in Reservations for
Crown, Clergy. each Township,| the Clergy.
Quebec - - | Beauce - - 1 Frampton - - 2,800 6,432 | - - - 9,232
Cranbourne - -{ 27,085 0,103 |~ - - 37,088
Watford - - - 10,717 1,787 |- - - 12,504
Jersey - - - 1,030 1,036 |- - - 2,066
Bellechasse - - { Buckland - -] 10850 4,201 15,400 30,451
Standon - -« -] 20072 4,700 | - - - 24,772
Ware” - - -1 19503 5529 |- = = 25,232
Armagh - - -1 44,455 9,300 |- - -l 53755
Lislet - =] Ashford and Aug - | 14,806 " 2,178 57,498 74,572
co Lessard - - - 5,408 - - 8,112 13,520
Kamouraska - | Ixworth - - 300 1,400 51,000 52,700
- Woodbridge - 11,066 - - 34,460 45,526
Rimouski - - | Matane - - -1 63,537 10,600 - - 74,137
) St. Debnis - -] 31,169 5,103 . 36,272
Gaspt - + -1 Cap.Chat . - 53800 1,200 64,201 71,291
999,976 | 568,099 | 408,916 1,976,991
(signed) William B. Felton,

Quebec, 26 December 1835.

.~

Commissioner of Crown Lands.

AN ESTIMATE of the Quantity of WasTe LA¥Ds in the Province, Unsurvey
) " of the Forest, and Quality of the Timber.

Appendix, No. 6.

ed, of the Quantity fit for Cultivation,

Quality of Timber.

On which
Side of the District.
St. Lawrence.
North - | Montreal -
South - | Quebce -
North - | Ditter - -

Qucbec, 26 December 1835.

0.3

E

Quantity Estimated
. . Quantity of
Deseriptive Outline of the Tract. of Waste Land fit
Waste Land. |for Cultivation,
-In the country north and east of | About 4,500 | Unknown -
the Ottawa, from the rear of |square miles.
Grenville, to a point about 100
miles above the falls of the
Chaudiere, in Hull, extending
back from the surveyed track
about 30 miles.
A strip of land lying in therear |- - - 500,000
of the present townships, on the
margin of the above described
tract, with the average depth
of three-fourths of a township,
or 7 } miles, making about 15 -
townships. '
The country on the River St. | 5,000,000 |- - -
Joho, comprised within the dis-
puted territory.
In the rear of the seigoeuries, | Unknown - | . 208,000
south of the St. Lawrence, on
the average depth of half a
" township, or five miles, by a
“length of about go miles.
The Saguenay country surround. | - - Supposed | - - Climate
ing the Lake St. John. about supposed to
2,000,000 ' | be too severe
. for wheat,
(signed) - William B. Felion,

= = Principally pine, of
tvo sorts, red and
white. Extensive lum-
bering operations are
carrying on this tract.

- = Mixed timber; some
white pine, spruce and
hardwood.

- ~ Spruce and white
pine.

- « Principally spruce
timber.

Spruce.

Commissioner of Crown Lands.



30

APPENDIX TO FIRST REPORT

Appendix, No. 7.

Appendix, No. 7.

Quebec, December 183s.

RETURN of PAyMENTS, of a Permanent Nature, charged upon the Laxp and Timser Fuxp.

Authority

for the Charge. NATURE OF THE PAYMENT. Awmount, General Amount.
Crown CoMmisSIONERS' DEPARTMENT: £ s d £ & d
Sa]ary - - - - - - - 600 -~ -
Per centage on sales ; average of three years |
ending October 10th, 1835 - - - 210 - -
Salary of an assistant in the office - - 250 - =
. 1,060 - -~
Resident Agent for Emigrants:
Salary - - - - - - 400 - =
Assistant - - - - - - 100 - =
AMessenger and cletk - - - - 40 - -~
Office rent - - - - - - 30 - -
Travelling expenses, not to exceed - - 50 - -
Boat hire - - -~ - (ditto - <1 25 = <
Postage - - - - - ditto - - 10 -~ -
Printing - - - « - ditto - - 12 = -
. Stationery - - - - ditto - - 10 - =
677 - -
Commission of Escheats:
Salary of commissioner - - - - 450 - =
Clerk - - - - - - - 135 - =
Contingencies, taken on the average of
three years S 7817 8
663 17 8
Pensions :
Mr, Amyot - - - - - - 400 - -
Mrs. Livingston - - - - - 50 - =
Miss Amelia De Salaberry - - - 50 = ~
Miss Adelaide De Salaberry -~ - 50 - -
550 - -
Torar - - £ Sterling

2,950 17 8

STATEMENT of the Circumstances (as far as they can be ascertained) under which the Pensions
in the above Return were granted, and the presumed Age of the Persons now holding them.

1. Mr. Amyot.—This is the same amount as was formerly allowed to Mr. Amyot for salary as
provincial secretary, and converted into a pension, in conformity with His Majesty's warrant, dated
28th January 1528. Age, .

2. Mrs. Livingston.—This pension was granted to Mrs. Livingston, as widow of the late Captain
Ramsey Livingston, formerly of the Indian depmrtment in Canada, by the King's warrant, dated
2gth January 1828. Age, ’ '

3. Miss Amelia De Salaberry.—‘L
J

4. Miss Adelaide De Salaberry—) berry. Ages, ~ .

Pensions granted by the Secrefary of State's despétch of 22d
une 1828, as daughters of the late Hon. Lieutenant De Sala-

(signed)  Jos. Cary, Inspector-General P. P. Accounts.

-
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RETURN of Cirarces incurred in the Management of the Crowx ProrenTy, or for Miscella-
ncous Purposes, which, not being otherwise provided, are now paid out of the Land and
Timber Fund.

Average of the

Aathority. NATURE OF THE PAYMENT. ﬁg&%ﬁn&dys
Surveys of Crown Lands : £ s d
Amount in 1833 - - - - £.1,435 4 1
Ditto - 183¢ - - - - 899 3 7, 1,026 19 3
Ditto - 1835 - - - - 746 10 g

Fees on gratuitous grants of land paid to the provincial
secretary, and to the Attorney-general :

Amount in 1833 - - - - £.200 6 3
Ditto - 1834 - - - - 247 15 6 263 13 11
Dittq - 1835 - - - - 343 - - :
Expenses of sending special messengers to New York:

Amount in 1833 - - - - £.36 11 31
Ditto - 1834 - - - - 38 5 - 62 8 10
Ditto - 1835 - - - - 112 10 3J

ToTaL - - - £: Sterling | 1,353 2 2

(signed)  Jos. Cary, Inspector-General P. P. Accounts.

To the foregoing charges will have to be added, as by the 2gth paragraph
of the Commissioners’ Report, the following retired allowances, viz. :

H. Ryland, esq. - - - - - = i £6710 -
G. Ryland, esq. - - - - - - - 45 - -
Totar - - - &£ 112 10 -

Appendix, No 8.

CIVIL LIST to be proposed in giving up the Appropriation of the Crown Revenues to the
Legislature of Lower Canada.
23 Jan. 1836.

- £ & d

Govemnor’s salary - - - - - - - - - - | 4500 - =
Salaries of executive councillors, at 100/ per annum each, not to excced® - | goo - -~
Salary of civil secretary - - - - - - - - - - 500 — =
Appropriation towards centingent expenses of civil secretary - - - - 500 - =~
Salary of attorncy-geveral - -« - - - . - - . - 300 - ~
Ditto of solicitor-general - - - . . - . . - . 200 - -~
Appropriation towards the contingent bills of the Crown law officers - -} 1,800 -~ =~
‘ " Torar - - - £.§ 8,500 —~ =~

* This charge will of course be subject to revision on any substantial alteration of the Execu-
cotive Council.

Besides the preceding Charges, it will be necessary to provide, in the measure on Jutiges'
Independence, for the following Salaries and Allowances, now received by the Judges,

£ 5 d
Chief justice of Quebec - F - =« e o = = - 1,500 - -
Ditto - of Montreal - - - - - - - - - -] 1,500 - -~
Six puisne judges - - - e == e e~ e -] 5400 - =~
Resident judge at Three Rivers - - - - - - - - - goo - =
Ditto - at St. Francis - - - - - - - - 500 ~ -~
Ditto - at Gaspt - I s - 500 - -
Judge of vice-admiralty T e A 200 - -~
Circuit allowances for'15 circuits, at 25/, each, exclusive of four circuits in the
district of Gaspé, for which the Assembly have always declined .to make a
grant - - . - - - - - - - - - - - 375 - -
Torar - - - £.110475 - -

0.3. ke

Appendix, No, 7

Appendix, No. 8,
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Appendix, No. 9.

OPINION of the Justices of the Court of King’s Bench at Quebec .on the Competence of
the Legislative Council to try by Commission the Accusation against Mr. Justice Foucher,
January 1818.

To his Excellency Sir John Coape Sherbrook, 6. ¢. 8., Captain-general and Governor-in~
Chief in and over the Provinces of Lower and Upper Canada, &ec. &e. &e.

I\.Iay it please your Excellency,

I~ obedience to your Excellency’s commands we have taken into our consideration the

draft of the commission prepared by His Majesty’s Attorney and Solicitar-general to enable
the Legislative Council to hear and determine the articles of impeachment exhibited by the
Assembly against Mr. Justice Foucher; and having also taken into our consideration the
despatch of Earl Bathurst, which, on the part of his Royal-Highness the Prince Regent,
directs that the charges preferred by this impeachment against Mr. Foucher shall be left
to the adjudication of the Legislative Council. .The references which have been thereupon
made by your Excellency to His Majesty’s Executive Council, and to the Attorney, Solici-
tor and Advocate-general, and their respective answers and reports thereon, we are upon the
whole of opinion that a commission under the great seal of this province, conformable to the
draft prepared by the Attorney and Solicitor-general, and submitted to us, is the proper and
the legal course for carrying the commands of his Royal Highness the Prince Regent in this
behalf into effect. . : o ‘
" The subject upon which your Excellency, by your reference, has been pleased to call for
our sentiments, 1s one of novelty and very great importance, and as we conceive it to be our
duty, for these reasons, to lay before your Excellency the grounds of the opinion which we
submit, we shall, with your permission, proceed to state them.

The introduction of the criminal law of England into Canada was one of the effects of the
conquest of that Province by His Majesty’s arms, and its establishment was confirmed by
the. 11th clause of the British statute 14 Geo. 8, c. 83, commonly called “ The Quebec
Act,” in these words : ¢ Whereas the certainty and lenity of the criminal law of England,
and the benefits and advantages resulting from the use of it, have been sensibly felt from
an experience of more than nine years, during which it has been uniformly administered ;
be it therefore enacted, &ec. that the same shall continue to be administered, and shall be

~ observed as law in the province of Quebec, as well in the description and quality of the

1Fourth Commentaries,
259, Woodeson’s Lec-
tures, vol, 2. 601.
2DBacon’s Abridegments,
vol. 4, p. 171, P’reroga-
tive D.

3Comyn’s Digest, Pre-
rogative D. 28. vol. 6,
p- 46.

4 Fourth Institutes, 164;
3 Leach Hawkins, p.33.
¢ Coke’s Reports, 9, p.
118 b; Lord Sanchar’s

Case, 3 Leach Hawk, .

P-26, s. 3.

6Second Ventris, 33;
Hobart, 63; Fourth In-
stitutes, 165.

7 Jenkin’s Centuries, 7th
century, 18th case, fol.
edition, p. 285; Coke’s
Reports, 8th part, 155 .
Astry’s Charge, p. 4.

8 Bacon'’s Abridgments,

1. 583, fol. edit.; Gil-

bert’s Forum Romanum,

Pp- 2 & 8; Recve’s Ilist,

of the English Law, vol.

‘Sfc. pp. 61, 62 & 63, &e.
c.

offence, as in the method of prosecution and trial.”

The criminal law of England and the criminal law of Canada is therefore one and the same
system, and in this system the following are clear propositions: viz. .

That an impeachment is an accusation for some criminal offence, and that a commoner
cannot be impeached for any other offence than a misdemeanor. -

That all judicial jurisdiction emanates from the Crown, and that all
derive their authority from the King, mediately or immediately®. - - : .

That the King by his prerogative may erect what courts he pleases for the due adminis-
tration of the law, and in what place he pleases®, especially where no jurisdiction exists for
the trial of the offence for which he erects his court?; it being however provided tkat he can-
not by his commission establish a court in derogation of any of his superior and permanent
tribunals®, nor empower a court erected by his commission solely to proceed in any other
way than according to the common law®. - : ,

That therefore in all courts of criminal jurisdiction erected solely by the King’s commis-
sion the trial must be by jury; that is to say, that in such courts the same persons cannot
by the commission be authorized to decide both the law and the fact; on the contrary, that
in courts so erected a part must alone decide the law, and a part. must alone decide the
fact ; Ad questionem juris respondent judices, ad questionem facti respondent juratores, is a
general and fundamental maxim of the common law”, x :

As these propositions are equally principles of law in England and in Canada, it would
necessarily follow, if the state of things and of facts in both countries were the same, that
the result of them, when applied in practiceto a case of impeachment, would also.in each be
the same. But the state of factsand of things in England and in Canada being essentially
dissimilar, the result in the latter differs from the result in the former. '

In England every impeachment by the Commons must necessarily be tried in the-House
of Lords, and no commission (not even a commission for the appointment of a Lord -High
Steward) is required to enable that august body to take cognizance of such accusations. .

But this is the case in that kingdom, because the House of Lords is possessed of an inhe-
rent judicial jurisdiction, which it derives from the Aula Regis, of which the “ Barones
Majores ” were a constituent partd. - . ~ ~ e e

And as this jurisdiction is exercised by that body upon the ground of immemorial usage,
which presupposes a law by which it has been vested in that House, to which the Sovereign
has given his assent, or a grant of some description from the Crown, made under the autho-
rity of some law to warrant it; it is a jurisdictioni emanating either mediately or immediately
from the Crown. The House of Lords therefore sits as a court of law as well as a legislative .
body. Itis in fact the supreme tribunal.of the kingdom, « the court of the King in Parlia-
ment.” And during the session it holds and exercises an original jurisdiction over all accu-

' . " ‘sations

judges must therefore
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sations for misdr.meanors preferred by impeachment against any of His Majesty’s subjects,
and over all accusations for felony preferred by indictment against its own members, with a
general appellate jurisdiction in error as exercised by the Aula Regis®.

The exercise of that of the royal prerogative which authorizes the King ¢ to erect
what courts ke pleases for the due administration of the law, and in what place he pleases,”
has therefore in England been rendered not only unnecessary, but has been and yetis limited
by the erection of the Aula Regis, and the inherent jurisdiction of the House of Lords which
has proceeded from that erection.

1t is because the King cannot by his commission ¢ establish a court in derogation of any
of his superior or permanent tribunals” that no commission has been issued in England for
the trial during 2 session of Parliament of any impeachment. )

The supreme tribunal of the House of Lords, ¢ the court of the King in Parliament,”
opens with every session, and continues open until the Parliament is prorogued, and during
this period no other court could or can, under the authority of any commission issued by the
Crown for the trial of any impeachment, be opened or sit for that purpose. 1If it were other-
wise, such a commission would derogate from the King’s superior and permanent tribunal of
the House of Lords, and its operation would be in direct opposition to the established maxim,
“ in presentia majoris cessat potestas minoris'®.

But from these facts it does not follow that an impeachment by the Assembly of Lower
Canada cannot be tried in that province under the authority of the King’s commission in the
Legislative Council during a session of the Provincial Parliament, or that it can be then and
there tried without a commission, [t is true that during the recess the Assembly being pro-
rogued, is in the same situation that the House of Commons are during the recess in Eng-
land. And as, in consequence of a prorogation, neither the House of Commons in England,
nor the Assembly in Canada, can during the recess appear to prosccute in any court, no com-
mission has been or can be executed in any interval of this description either in England or
in Canada; but with respect to the period of the sessions during which the Assembly of course
can appear to prosecute, if it be true that in England it is the peculiar inherent and exclu-
" sive jurisdiction of the House of Lords, which prevents the exercise of the royal prerogative,
and the issuing of commissions for the trial of impeachments during a session; and if it be
also true that the Legislative Council are not possessed of the peculiar inherent and exclu-
sive jurisdiction of the House of Lords (which we shall proceed to show), it must unavoid-
ably follow, until it is proved that there is some other legal impediment to the exercise of the
royal prerogative in this res’pect, that the King may in this province issue a commission for
the trial according to law of persons charged with misdemeanors by impeachments exhibited
by the Assembly. In consequence of the general principle which we have stated, and which
in Canada, if there be no such inherent jurisdiction in the Legislative Council, is unlimited,
viz. “ that the King by his prerogative may erect what courts he pleases for the due admi-~
nistration of the law, and in what place he pleases, especially where no jurisdiction exists for
the trial of the offence for which he erects his court,” a principle distinctly recognised by the
17th section of the Quebec Act, 14 Geo. 3, c. 83, which enacts, “ That nothing hercin con-
tained shall extend, or be construed to extend, to prevent or hinder His Majesty, his heirs
and successors, by his or their letters patent under the Great Seal of Great Britain from
erecting, constituting and appointing such courts of civil, criminal and ecclesiastical jurisdiction
within and for thesaid province of Quebec, and appointing from time to time the judges and
officers thereof as His Majesty, his heirs and successors, shall think necessary and proper for
the circumstances of the saidy province,”. and particularly applicable to the state of the pro-
vince in which no jurisdiction exists for the trial of offences charged against individuals by
the impeachments of the Assembly.

We admit that if an impeachment by the Assembly be tried in the province, it must be
tried in the Legislative Council, for as an impeachment is an accusation on the part of the
entire Commons of the province, all persons resident therein, except the Governor and the
members of the Legislative Council, are obviously parties to the prosecution as accusers,
and consequently incompetent to try'’. But we say that, inasmuch as the Legislative
Council is not possessed of the inherent jurisdiction of the House of Lords, His Majesty by
his commission, in the nature of a commission of Oyer and Terminer, may and must enable
the Legislative Council to take cognizance of, and to determine the articles of impeachment
exhibited against Mr. Justice Foucher by the Asserbly.

And this appears to us to be warranted by the course pursued in England to enable the
House of Lords to take cognizance of matters which it ought to decide,%ut which, for want
of its inherent jurisdiction at the time such course is required, it cannot otherwise take
cowzance.

e have stated that in England no commission has ever been or could be issued for the
trial during the session of Parliament of any impeachment or indictment, nor of any impeach-
ment during a recess ; and we have also stated the causes why commissions have not at such
times respectively been issued for these purposes ; that is to say, because during the session
the inherent jurisdiction of the House of Lords defeats the commission, and because during
the recess the Commons cannot appear to prosecute.

_ We have now to observe, that when these causes do not exist, the House of Lords, even
1n matters of its own proper cognizance, does sit by virtue of the King's commission. We
allude to the various cases of Peers who have been tried in the récess upon indictments for
felony, which being at the King’s suit are prosecuted by the Attorney-general, who can at
all times uppear for that purpose. In these instances the Lords have always sat under the
au(t)hgnty given by the commission issued for the appointment of the Lord Hizh Steward,

E 3 . which,
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which, says Mr. Justice Foster, * is but a commission in the nature of a commission of Oyer
and Terminer'?.”

Consequently, as in England, a commission for the trial of a Peer indicted for felony may
issue in the recess, because in that interval the inherent jurisdiction of the House of Lords
does not exist to prevent it, and the prosecutor can appear to prosecute ; so in Canada, b

rity of reason, a commission may in like manner be lawfully issued for the trial of a sub-
Ject in the Legislative Council duning the sessions, impeached by the Assembly, because in
Canada during the sessions there is no jurisdiction existing in the Legislative Council to
prevent it, an§ the Assembly, who are prosecutors, can then appear to prosecute.

We proceed now to show that the Legislative Council are not possessed of the ¢ peculiar,
inherent and exclusive jurisdiction of the House of Lords under which that House takes
cognizance of impeachments without a commission.” .

Aund as this is a point upon which His Majesty’s Attorney and Solicitor-general, and all
the judges agree, we shall state our reasons for our opinion on this head more succinctly
than we otherwise should have done.

We hold this opinion,

1. Because the judicial authority of the House of Lords is derived from the Aula Regis,
and not from its legislative character.

2. Because, by the letter of the statute 31 Geo. 3, c. 31, the Legislative Council is consti-
tuted a legislative body solely, and is not invested with any judicial authority.

8. Because, according to the principles of the coristitution, the legislative and judicial
powers are distinct and inconsistent with each other, and as such should be vested in differ-
ent hands, so that judicial power or jurisdiction in either House of the Provincial Legislature
cannot be inferred by implication from the statute 31 Geo. 38, c. 81.

4. Because the Legislative Council have solemnly and unanimously resolved, ¢ That the
right of hearing and determining impeachments exhibited in this province, by the people of
this provinee, is not vested in the Legislative Council®®,

Upon which we may be permitted to observe, that it is a resolution similar to that of the
House of Lords in 1330 upon the case of Simon de Beresford and other commoners, who
having been, ¢ at the King’s suit,” then recently tried by the Peers of the realm for treason,
it was by them resolved, ¢ That though they had for thss time proceeded (at the King’s suit) -
to give judgment upon those that were no Peers, hereafter these judgments should not be
drawn into example or consequence, so that they should be called upon to judge others than
their Peers, contrary to the law of the land'®. "Upon which Sir Matthew Hale has observed,
in his “ Jurisdiction of the House of Lords,” * that it was certainly as solemn a declaration
by the Lords as could be made, less than Act of Parliament, and is as high an evidence
against the jurisdiction of the Lords to try or judge a commoner in a criminal cause (at the
suit of the King) as can possibly be thought of ; 1st, because done by way of declaration to
be against law; and 2dly, because it is a declaration by the Lords in disaffirmance of their
own jurisdiction!?,

5. Because in conformity to the principle of the above resolution of 1814, the Legislative
Council, in the case of Mr. Justice-Foucher, have confirmed their previous declaration, by
their address to his Royal Highness the Prince Regent, in which they pray that the articles
of complaiat against him exhibited by the Assembly may be heard ancr determined in due
course of justice in the Legislative Council, ““ under such commission as his Royal Highness
shall see fit to issue for that purpose; with such powers and limitations as to his Royal
Highness shall seem meet.”’!® , .

Lastly, Because the Assembiy, by impeaching Mr. Justice Foucher, not to the Legislative
Council, but to the King, and by their address praying,  That the authority of His Majesty’s
Government” may be interposed in such way as in the wisdom of his Royal Highness the
Prince Regent may appear necessary for bringing him to justice, the Legislative Council,
by their -above-mentioned resolution and address, and the Crown, by its commission em-
E‘owering the Legislative Council to take cognizaunce of the impeachment of Mr. Justice

oucher, jointly put a construction upon the constitutional Act, 31 Geo. 3, c. 31, to this
effect, viz., that no judicial power was given by that Act to the Legislative Council, but that
such power may be given by commission from the Crown, and that the inherent jurisdiction
of the House of Lords is not vested in that body ; which, if less than an Act of the Pro-
vincial Parliament, is at least a joint Parliamentary declaration by the three branches of the,
Provincial Legislature, not only as to the effect of the statute 31 Geo. 3, c. 31, but as to the
ability of the Legislative Council to try, without a commission, and to try with a commission
from the Crown, but little, if at all, inferior to a declaratory statute.

The draft of the commission submitted to us provides for the same course of proceeding
under it in the Legislative Council as is pursued in England in the House of Lords, when
the Peers sit for trials by virtue of the King’s commission, and not of their inherent juris-
diction, and this we take to be correct. The Quebec Act has declared, ¢ That the criminal
law of England shall be observed in this province in the method of tnal,” which implies of
course that there must be a jurisdiction legally competent to any method of tricl which may
happen to be proposed before that method can be adopted:  Where there is no jurisdiction
there can be no trial whatever, and where the jurisdiction in which a trial may be had is not
competent to a particular method of tnial, that particular method of trial cannot be pursued,
because as to it there is no jurisdiction. 1f, therefore, the Legislative Council have not the
inherent junisdiction of the House of Lords, there can be no trial before them, according to
the course of that inherent jurisdiction ; for as the principle does not exist, the accessory
cannot foilow ; but, on the contrary, if an offence cognizable in the Legislative Council be

brought
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brought to trial in that House under. 2 commission frgm the Crown, it fol.lows, as we eon-
ceive‘? that since the law of England is to be observed in the method of tial, the course of
roceeding must be such as is used in England on trials in the House of Lords, when that
ouse is not in the exercise of its inherent jurisdiction, but sits for trial by commission from
His Majesty ; and this again is strictly conformable to the Enncgp[e' which we have stated,
viz.,, “That in all courts of criminal jurisdiction erected by the King's Commission, the trial
must be by jury, that is to say, that in such courts, the same persons cannot by the com-
mission be authorized to decide both the law and the fact; on the contrary, that’ in courts
so erected a part must alone decide the law, and a part must alone decide the fact.” .

For although each Peer of the House of Lords, when that House is in the exercise of its
inherent jurisdiction, possesses the extraordinary power (derived from the Aula Regis) of de~
ciding both the law and the fact; yet when it sits for trial under the authority-of the King’s
commission, the power of deciding the law is vested exclusively in the Lord High Steward,
and the power of deciding the fact exclusx_ve.ly in the Test of the Peers. And this division of
powers is the principal effect of the commission submitted to us. ) ) .

We do not apprehend it to be necessary for us to enter further into the consideration of
this part of the subject before us ; and to what we have sgnd, we shall only add, that your
Excellency being empowered by His Majesty’s Commission under the seal of England to
erect such courts as you may see fit to erect, with the advice of the Executive Council, your
issuing of the commission in question with such advice, under the great seal of this province,
appears to us sufficient. The court thus constituted will mediately be erected under the
great seal of England, and by His Majesty, in whom the Quebec Act, as before observed,
recognizes the prerogative of erecting under the great seal of England, such courts as ne
may see fit to elect in Canada. ) . .

We beg leave to refer to two reports of Sir Philip York and Sir Clement Wearg, :;nd of
Sir Dudley Ryder, by which this part of our opinion appears to be fully corroborated™, It
may, however, be more expedient that it should be issued under the great seal of England,

All which is nevertheless most respectfully submitted.

(signed) " J. Sewell, Chief Justice.
Ol. Perrauvit,J. B. R,
Quebec, January 1818. Edw. Bowen, J. B. R,

Appendix, No. 10.

APPLICATION from the PresipENT of the Rovat InsTiTuTION for the ApvaNcenexy
of LEARNING.

Province of Lower Canada.

To His-Majesty’s Commissioners of Inquiry, &ec. &e- &e.

Tue undersigned having been authorized by a resolution of the corporation of the Royal
Institution for the Advancement of Learning, “to bring under the consideration of s
Majesty’s Commissioners of Inquiry the necessity, before the Crown lands or revenues
thereof are surrendered to the Provincial Legislature, of reserving to the Crown the power of
making endowments out of those lands or revenues, for the support of the grammar schools
‘of Royal foundation heretofore established in this province, and in aid of the private endow-
ments of M‘Gill college, at Montreal, and for the future extension of that establishment
or the foundation of a university or other sufficient collegiate institutions in the provinee, in
conformity to the Royal promise, recited in the preamble of the School Act of 1801,” re~
spectfully submits to His R’lajesty’s Commissioners a statement of the grounds on which the
board of the Royal Institution solicit the attention of the Commissioners to this subject.
The claim or expectation of a Royal endowment out of the Crown fands in this province
for institutions of education, may be stated as resting on the pledge contained in a commu-~
nication of the Royal intention fo this effect, made by the governor of the province to the
Provincial Legislature, and recited in the preamble of the provincial statute of 1801; on
the measures which were shortly after taken by the Provincial Government, in pursuance of
that promise on the fulfilment of a like pledge, given nearly at the same time, for the benefit
of the juhabitants of Upper Canada, who accordingly now enjoy the advantage of such an
endowment ; on the fact, that in all the other North American Colonies such an endowment
has been granted by the Crown; on the establishment of the Royal grammar school at
Quebec and Montreal, with a provision for the salaries of the masters, out of the revenues
of the Jesuits’ estates; on the incorporation of M‘Gill’s college, under a charter from the
Crown, with the declared intention on the part of His Majesty’s Government at one perind,
to assign the revenues of the Jesuits’ estates in aid of the private foundation of that institu-
tion ; and on the total absence of any other means or resource by which the inhabitants of
this province, speaking the English language, can hope to see an institution established to
which they could send their children for instruction in the higher branches of education.

The promise of an endowment in land conveyed by the message referred to in the Act of
1801, and the measures adopted by His Majesty’s Government, and by the government of
the Erovince in cousequence thereof, were stated by the Royal Institution, in a2 memorial to
the Earl of Dalhousie in 1826, and as a member of the board has by their request placed
0.3 ' E4 before
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Appendix, No. 10, before Iis Majesty’s Commissioners a copy of that representation, it is unnecessary for the

S ——————

undersigned to state the terms of that pledge or the nature of those measures.

It may be proper, however, to observe that the Act of 1801 was passed for the establish-
ment and regulation of free lands and other institutions of Royal foundation of a more
enlarged and comprehensive nature; and that it is under that Act that the corporation of
the Royal Institution bhas been established and has received the devise and bequest under
the will of the late Mr. M‘Gill, of Montreal, under which M‘Gill college has been
chartered by the Crown; under this Act many elementary schools were established and
provided for out of the public revenues ; but no measures were taken for creating the corpo-
rate body contemplated by the Act, or for establishing schools for..the higher branches of”
education until 1815 and 1816, when His Majesty’s Government ordered that the Royal
Institution should be organized, (with a view in particular to take advantage of the bequest
of Mr. MGill, who died in 1813,) and directed that the funds of the Jesuits’ estates should
be applied to the erection of a college under that bequest; and in the year 1816, masters
were engaged and sent out from England, who were to have charge of Royal grammar
schools, then directed to be established at Quebec and Montreal, with a suitable provision
out of those estates. ‘

These measures which were considered as the first steps towards the execution of the
promises made by the Crown to assign an endowment for education, were followed by the
mcorporation of M‘Gill college, under a Royal charter in 1821, of which the Royal
Institution are the visitors; but it was not until 1829, that after a long course of litigation,
the Royal Institution came into possession of the landed property and buildings near Mon-
treal, devised by Mr. M‘Gill,. nor was it until a few months ago that the judgment was
obtained before His Majesty in his Privy Council for the sum of 10,000 /., also bequeathed
by Mr. M‘Gill in trust for the Royal Institution. This legacy, though. now amounting,
with the accumulated interest, to 22,000/, is manifestly insufficient, without the aid of
further endowment, for the establishment and maintenance of a university, as contemplated
by the testator, or even of a single college.

It is desirable also that inferior academical institutions should be maintained, as nurseries
for those of a higher description ; but the grammar schools established by His Majesty, in
Quebec and Montreal, have been left without support since the revenues of the Jesuits’ estates
were transferred to the management of the Legislature, without any reservation in favour of
those establishments, or for the protection of the teachers whom His Majesty’s Government
had engaged and sent from England to preside over them ; the salaries of the masters were,
in 1832, reduced by the Assembly to a sum totally insufficient to enable them to provide
the requisite assistance in their schools, without which they cannot apply themselves to the
principal object of such institutions, instruction in classical and mathematical knowledge ; and
there 1s no reasonable ground to hope that any relief will be afforded to the teachers, or any
effectual support to the schools, unless His Majesty shall, in his justice and bounty, secure

‘a _provision for them out of his land revenues, .at least equal to that, upon the promises- of

which the establishments were originally formed.’ k

It would also be highly desirable that similar provision should be made for institutions of”
the same description at Three Rivers, and in the eastern townships.

In the neighbouring provinces of North America, the Crown has provided, either in land
or in money, or in both, for the endowment of colleges and institutions of education. ' In
Upper Canada 550,000 acres were set apart, in 1798, for the support of a university and
grammar schools, but of this reservation the university of King’s College at York has re--
ceived an endowment of 226,000 acres, besides a royal grant of 1,000/ per annum from
the territorial revenue, and the minor college and grammar school at York are endowed
with 65,000 acres, and a portion of the revenues of the other reserved lands, together with
a grant of 1,000/, from the territorial revenue, and a tract of 195,000 acres has been as--
signed for the endowment of grammar schools in the other districts of the province. ‘

~In Nova Scotia, a college was chartered by the Crown in 1803, and received a grant of
1,0001. per annum from His Majesty’s Government, with an endowment of 20,000 acres of”
land, and further grants to the extent of 16,000 acres have been made for other institutions.

In New Brunswick, the college at Frederictown receives an annual grant from the terri-
torial revenue of 1,100/ per annum, and has been endowed with 5,000 acres of land, and a
valuable estate in Frederictown, and in every township in the province grants or reserva-
tions have been made (amounting now to 20,000 acres), and continue to be made as town-
ships are laid out, for the support of schools, while such provision has been made for educa-
tion in the neighbouring British colonies, and while the establishments for the education of
that part of the population of this province which is of French extraction, and of the
Roman Catholic persuasion, are cxtensive, and supported by large endowments, (which,
though originally derived from private donations, have been secured by capitulations granted
by the Crown, or have been left by its indulgence in their possession), the other inhabitants
of the province feel the want of the same advantage. It is true that the 'seminaries here
alluded to are nominally open to all classes of the population ; but it is an undoubted fact,
that an almost universal and insuperable reluctance appears to exist among those classes‘to
avail themselves of the means of instruction thus afforded to their youth, and ‘that the
instances of young persons of that description being educated in those seminaries have been,
and are exceedingly unfrequent, in proportion to the number who have been sent out of the
province for education. Independently of this consideration, the range of instruction in one
of those seminaries is necessarily limited by particular circumstances, and in neither of them
is an cducation afforded, either founded on the principles .or conducted in the manner
to which, whether from prejudice or enlightened choice, "those who belong to a different

. class
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class of the population would give a decided preference ; and the same observation applies,
and will, it is believed, long continue to apply to other seminaries of more recent origin,
which have been founded with the most praiseworthy zeal by the Roman Catholic priest-
hood, aided by annual grants from the Legislature, in those parts of the province inhabited
by a population of French extraction.

Circumstances in the political condition of this province, to which the undersigned is
desirous not to advert in a more particular manner, but which can neither be wholly kept
out of sight, nor their influence changed (as he believes), cxcepi in a long lapse of time,
render it improbable that any permanent establishment or encouragement can be expected,
except from the Crown, for such institutions in the higher branches of education, as would
be acceptable to that part of the community deriving its origin from the mother country.

It is at once an evidence of the state of things which has been here described, and of the
strength of the feelings and Rrepossessions from which it has originated, that persons who
have been desirous of giving their children an en]aréed and complete education, have been
obliged to send them out of the province, either to Great Britain or to Upper Canada, (since
the establishment of collegiate institutions there,) to Nova Scotia, or even to the United
States of America; and it is a fact, that at the present moment there are, at a private insti-
tution for classical education, in the State of Vermont, 19 young persons from this province,
or the adjacent parts of Upger Canada (chiefly belonging to the most respectable families of
British origin), who have been driven to this resource for the better education of their chil-
dren, in consequence of the absence of any well-endowed and established seminary in this

rovince.

P The Royal Institution are aware that it does not belong to the duties of His Majesty’s Com-
missioners to set apart endowments for education from the Crown lands; but they have
drawn the attention of the Commissioners to the subject, in the apprehension that, by the
measures which the Commissicners are now framing for surrendering the Crown lands or the
revenues thereof to the Provincial Legislature, the Crown will be hereafter precluded, as in
the instsnce of the surrender of the Jesuits’ estates, from exercising any power of providing
for the important object out of its territorial possessions, unless such power be expressly,
and in terms reserved to it, or a sufficient provision previously assigned.

(signed) Andrew William Cochrane,
Quebec, 24 December 1885. President of the Royal Institution.

To His Excellency, George, Earl of Dalkousie, &c. &e. &e.
. The Petition of the Royal Institution for the Advancement of Learning,

Most respectfully sheweth,

That in the preamble of the provincial statute of the year 1801, under which this cor-
poration has been constituted, it is stated that ¢ His Majesty had beer graciously pleased
to signify his Royal intentions that a suitable proportion of the waste lands of the Crown
should be set apart, and the revenues appropriated to those purposes” for the accomplish-
. ment of which this corporation has been erected, and that your petitioners cannot but con-
sider this explicit, public and solemn declaration of the Royal purpose as carrying with jt
a pledge peculiarly strong, as the Act in which it is found was reserved by the Provincial
Government for the sigmﬁcation of His Majesty’s pleasure thercon, and was then brought
under the special consideration of His Majesty’s Government before it received His Majesty’s
final sanction.

That your petitioners, having also referred to sundry documents lodged in the office ot
their secretary, find that on the 11th November 1801, his Excellency Lieut.-Governor
Milner informed the Executive Council that His Majesty, ¢ being desirous to afford all
possible encouragement to his province of Lower Canada, in carrying into execution am
object of such importance as the instruction and education of youth, had signified to him,
through his Grace the Duke of Portland, his Royal pleasure that he should, upon con-
sulting His Majesty’s Executive Council, report in what manner and to what extent it would
be proper to appropriate a portion of the Crown lands or revenues arising therefrom for this

urpose ;7 and that his Excellency referred this matter to a committee of the whole council
tor their report thereon.

That the report under this reference wasapproved in council on the 27th June 1803, by
the Lieut.-governor, who informed the board that, according to the directions given to him
through the then Secretary of State, he should transmit the same for His Majesty’s Royal
pleasure. In the above report, a copy of which is lodged with the Royal Institution, the
Committee of Council recommend an appropriation from the waste lands ofthe Crown to the
extent of 16 townships, partly for the general purposes of supporting public schools
throughout the province, and partly for the endowment of a college. .

That it appears from a despatch, dated 9th September 1803, (a copy of which is also

lodged with the Royal Institution,) that His Majesty was graciously pleased to approve of -

the appropriation of a quantity of land for the foundation of two seminaries, one-at Quebec
and one at Montreal, on the scale recommended by the council, namely, for an endowment
to the extent of 20,000 acres for each school.

That at the time when the said report of council was made, and His Majesty’s approval
-thereof notified by Lord Hobart, the average value of ordinary land in the province appears
to have been about 2s, 6d. an acre, but that since that period not only has almost hthe
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Appendix. No. 10. whole of the valuable waste land of the Crown in accessible situations in the province been

preoccupied and granted to private individuals, but the value of all waste lands has so
greatly diminished, that a grant to this corporation even to the full extent then approved by
His Majesty’s Government, would be still insufficient for the gencral purposes intended.

That your petitioners have reason to believe, that at the present moment it is only in the
leased Crown reserves that means could be found by His Majesty’s Government, without
great detriment to the general interests and improvement of the province, of making a grant
that would at all be eflectual for promoting the purposes of education, or fulfilling, even to
a limited extent, the gracious intentions of His Majesty. :

That 276 lots of the Crown reserves are now under lease, amounting in all to about
55,000 acres, or about ane fifth of the quantity, or one third of the nominal value of the
endowment which His Majesty’s Government in 1803 directed to be made for the before-
mentioned purposes. That as no definitive steps have as_yet been taken for carrying those
instructions into execution, and as circumstances have in the intervening period so very much
changed, that a grant of the waste lands of the Crown, unless to an extent which His
DMajesty’s Government would not at the present moment be likely to sanction, would not be
effectual for the object which is contemplated.

Your petitioners have no other resource than in applying to His Majesty’s Government
for a grant of the Crown reserves now under lease, as affording the only means now attain-
able for fulfilling the gracious intentions of His late Majesty.

Your petitioners most respectfully solicit your Excellency fo take the whole of these pro-
ceedings into your favourable consideration, and either to give the necessary directions for
an immediate appropriation, should your Excellency feel yourself authotized so to do, under
the instructions aforesaid, or otherwise to draw the consideration of His Majesty’s Ministers
again to the subject, in order that the intended appropriation of lands (either from the
leased Crown reserves, or from the waste lands of the Crown,) may be vested in the corpo-
ration of the Royal Institution with the least possible delay.

Quebec, 10 February 1836.

(signed) 7. Sewell, President.

Appendix, No. 11.

STATEMENT showing the Pusric Revexve and ExeexpirurE of the Province of Lower Cenada, for Ten Years,
for 1825 to 1834, inclusive, derived from 2 Return made by the Inspector-general of Public Accounts.
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1828 - 98,895 19 3| 45043 111} 303910 5| 5798 17 10| 19,377 5 10| 74,258 16 ~
1829 - 112,444 4 2| 42,379 4 10] 532718 ~| 7,889 10 —| 81,150 7 9 (136,747 -~ 7
1830~ 131,423 8 1t | 42,102 1 % 5792 16 71 11,244 8 7 1117,849 13 3 11796,089 -~ -
1831 - 121,051 8§ 5 #29,366 6 1 4,370 7 4 9,783 15 10 [117,046 2 3 160,566 11 6
18327 - 142,029 1 2| 37,625 13 4| 4,978 3 -1} 13,587 16 6| 99,230 1g 10 155422 12 8
1833 - 139,919 9 3/,f14,058 14 8 3,652 16 11 6,460 - = 92,333 12 2 [116,505 3 9
1834 - 97,337 16 6]*[11,042 ig 1 623 17 6 610 - -] 76221 15 3] 88,498 11 10

. * In consequence of a change of period for paying salaries and allowances being found necessary, the payments
made in 1831 were only for nine months. . A
1 Partial payments on account only were made in the two last years, for want of the necessary supplies. The
amount estimated for these services in 1833 was 39,6877, and for 1834, 40,1304

N. B.—In the Statement of the Net Revenue, the land and timber fund appears not to have been included, never
having been until very recently ordered to be exhibited in the general accounts of the province. The usual amount

and appropriation of this fund ma
sioners’ present Report.

23 January 1836.

y, however, be seen from other Returns contained in the Appendix to the Commis--

et

(igned) T Frederick Elliot. -
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Appendix, No. 12.
Evipexce.
1835 :
October - 8.—Mr. Hale, Receiver-general - - - - - - -« = p.359
- 8.—Mr. Felton, Commissioner of Crown Lands - - - = - p.4o
- 10— - Dito - = -« - = Ditto - -« - - - - « ps
- 13—~ = Ditto - - = - - Ditto .- - - - - - - p.43
- 17.—Mr. J. Cary, Inspector-general Provincial Accounts - - - - p-48
- a6.—NMr. Primrose, Inspector of the King’s Domiain - - - - - D49
November 2.—Mr. Sewell, Sheriff of Quebec - - = - -« - - - pm
~ 2,—~Honourable L. Gugy, Sheriff of Montreal - - - . - . ps1
- 2.—C. R. Ogden, Esq, Atiorney-general - = e a4 e < pos2
- 4.—Honourable J. Stewart, Commissioner of the Jesuits’ Estates - - - P53
- 27— - Ditto = - =« - - Dito - - - - - - - n54
- 27.~Mr.G. Ryvlagd - - - -« - . - . - = = pe55
- 30,~Mr. Campbell, King's Notary - - - - - . - - 156
December 6.—Honourable J. Molson - - e« e -« - -  a p5b
- ?S.: :?}—-Mr. Jubn Neilson - - - - - - - - PP 58. 61. 64

- 17.—~Hon. G. Moffatt and Hon. P, M‘Gill, on behalf of the ** Montreal Consti-

tutional Association” - - - - - - - - - p.67
- 2g.—~Maessrs. A, Stuart, J. Neilson and T. A. Young, on behalf of the ¢ Quebec

Censtitutional Association” - - - - - - - - p1
- 24.—Hon. A. W. Cochran, President of the Royal Instituiion- - - - p.79
- 24.—F. Bedard, Esq., Advocate and M. P.P. - - - - - - p80
- 26,—Messrs, A, Stuart, J. Neilson, Duval and T. A. Young, on behalf of

the ¢ Quebec Constitutional Association” - - - - - - p-82

Mr. Hale, called in ; and Examined.

1. HOW long have you been resident in the province ?—About 44 years.

2. You are a considerable proprietor of land in Canada?—Yes ; 1 have property both en
seigneurie, en roture, and also in freehold.

3. What public situations do you fill?—I am receiver-general, and I am a member of the
Legislative Council. I was an executive councillor fora few years, but resigned my scat,
because I found it incompatible with my duties as receiver-general.

4. By whom are you appointed ?—By letters patent conveyed to me by the Lords Com-
missioners of the Treasury, in confirmation of an appointment previously conferred on me by
Lord Dalhousie.

5. What is the tenure of the oftice 7— During pleasure.

6. What are the duties of the office ?—The receipt of all public revenues of the province.
The letters patent direct me to receive all the King’s revenue ; the Acts of Parliament by
which duties are imposed, other than those of customs, desire them to be paid to me direct ;
and Acts imposing customs’ dutics desire them to be paid over to me by the collectors of
customs.

7. What are the emoluments 7—A fixed salary of 1,000/ sterling per annum, with an addi-
tional allowance of 100/ per annum for clerks and stationery.

8. Do vou understand the Quints to beincluded in the King’s domain ?—That is my under-
standing of the matter ; but the inspector of the King’s domain is the best authority on this
and similar questions.

9. Are the waste lands of the Crown included in the King’s domain 7—1I cannot give any
opinion on this,

10. Is the civil division of Canada into districts, countics and parishes 7—VYes.

11. Is this division recognised by Acts of the Provincial Parliament?—VYes.

12. Are there any county rates ?—I know of none ; but there are, I believe, some voluntary
rates raised in the parishes by the clergy for the ercction or repair of churches.

13. Is there any legal provision for the poor, cither in town or country —None.

14. Is the repair and making of highways and bridges regulated by Act of Provincial Par-
liament ?—There is an old French ordinance which requires proprietors fo repair the road in
front of their properties. The grand voyer may notice an omission of the duty thus inposed,
or ptivate individuals may prosecute.

15. Is there any officer besides the grand voyer —There is, in the three district towns, an
inspector of highways for the towns and their suburbs. Iknow not whether he has a salary,
or 1s paid out of the assessment.

16. What assessment do you speak of >—An assessment imposed by Act of Proviacial
Parliament upon occupiers in towns.

i{'i - Are the payments made out of that assessment stopped by a stoppage of the supplies ?
—No.

18. How are the expenses of the highwaye paid in the country 7—Each proprietor keeps
up the road in front of bis own property.

19. How are gaolers paid ?—By warrant out of the public revenues.

20. How are coroners paid 2—1in the same manner.

21. How are justices of the peace paid —They have no pay.

' F2 22. How
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22. How are sheriffs paid ?—They have a small salary, paid from the public revenue, and
also some fees,

23. Then the salaries of the grand voyer, the gaolers, the coroners and the sheriffs have
been stopped by the existing stoppage of the supplies 7—Yes.

24. How are the duties of constable performed in the country ?—By sergeants of the
militia, gratuitously.

25. Have sergeants of the militia no pay in their capacity as sergeants?—None.

26. No remuneration whatever ?—None,

27. Is there any police in the country ?—None; the captains of militia exercise much
authority ; and every man in the country, from 18 to 60 years of age, is a militiaman.

28. What police 1s there in the towns 7—There are the magistrates, and constables and
watchmen. There is a high constable in each district, and I. believe he receives a small
salary from the public revenue. The watchmen are paid out of the assessment.

29. Has any inconvenience been experienced by the public, as contradistinguished from
the individuals immediately affected, by the nonpayment of the several salaries adverted to
in the preceding questions ?—That is an extensive question ; but I cannot help thinking that
a man will not do his duty with so much alertness when he is not paid.

30. Have there been no rumours of general inconvenience ?—I know not of any great
injury to the public, but unquestionably much distress to individuals.

Mr. Felton, called in; and Examined.

31. How long have you been resident in the province 2—A little more than 20 years.

32. What is the name of your office ?—Commissioner of Crown lands.

33. How were you appointed ?—By warrant under the sign manual, conveyed to me by
Lord Bathurst, as Secretary of State. ‘

34. What was the date of your appointment >—November 1826.

35. What is the tenure of your oftice —During pleasure.

36. Whatare the duties of the office —I am described in the warrant as commissioner for
the sale and management of Crown lands; and my instructions from the Treasury direct me
to take charge of the Crown lands, to visit them and report their state and condition, and
furnish an annual account of them to the Treasury and to the governor of the province, and
annually submit to the governor a statement of the quantity and price at which 1 would
recommend lands to be sold.

37. Was sale contemplated in the first instructions to you from the Treasury ?—The ori-
ginal instructions from the Treasury did contemplate the sale of the Crown lands.

38. Do you hold more than one office ?—In the year 1830, a despatch from the Secretary
of State directed a consolidation of the offices of commissioner of crown lands and surveyor
of woods and forests; giving me an increased allowance for the increase of duty. The
office of surveyor of woods and forests was held previously by Mr. John Davidson.

39. By what authority was the consolidation effected 2—By authority of a despatch from
the Secretary of State.

40. Did the surveyor of woods and forests hold his office by warrant ?—I have reason to
believe he did.

41. By what instructions do you act in your capacity of surveyor of woods and forests?—
By the same instructions as the former surveyor, and by such further instructions as I from
time to time receive from the governor.

42. What are the emoluments of the consolidated office ?—A fixed salary of 6007 .per
annum, with an allowance of 5 per cent. on the amount paid into the receiver-general’s
hands as proceeds of sales; this allowance not to exceed 6007 in addition to the fixed
salary.

4:?.( Two papers are now handed to you,* which have been furnished from the civil secre-
tary, containing statements of fines and forfeitures for the year ending 10th October 1834,
and of the several sources of the Crown revenue and droits of the Crown. Can you state if
these papers cumprehend all the revenues of the Crown ?—To the best of my knowledge
they do. ,

4):1. Are there fees for the use of the great seal, and to whom paid ?—There are fees for the
use of the great seal, and they are paid to the secretary and registrar of the province, and con-
stitute, I believe, part of his emoluments. ‘

45. Are fines and recoveries levied in Lower Canada 7—1I believe fines and recoveries of
lands are not used under the laws of this province, which are chiefly French.

46. There are no mines of gold or silver 7—No mines of gold or silver have been dis-
covered. ‘

47. Are not mines of gold or silver reserved to the Crown in all grants of waste lands ?7—
They are reserved. C o

48. Has the Crown claimed any forfeiture of lands or goods?—I am not aware ‘of any
forfeitures of lands or goods having been claimed by the Crown in this rovince.

49. Is there a court of escheats?—A court of escheats for the forfeiture. of lands was
appointed by the Imperial Act, 7 and 8 Geo. 4; a commissioner was named in the province,
and an attempt was made last year (but failed) to call the office into operation.

50.  Has anyescheat been brought to the hands of the Crown in this-province ?—None. "
By escheats I mean what might be more properly termed forfeitures ; escheats in the English
sense of the term, as lands falling to the Crown, by failure of heirs, are unknown in Lower
Canada. : : T

51. Can you describe what profits arise to the King from seigniorial rights ?~-There are

two
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two sorts of profits arising to the King from seigniorial rights. The first is the Quint, which
he has as seigneur suzerain ; and which is one-fifth of the value of the scigneurie, payable
on alienation, subject to a customary deduction of one-third on prompt payment. This
tight applies to the scigneuries generally, and the only exemption claimed is by virtue of
special provisions in the grants of some seigneuries. 'The other class of profits is the Lods
et Ventes, and other dues which the Crown receives from the properties en seigneurie,
constituting the King’s domain. ) C ) o .

52. What is generally understood in the province as * King’s domain ?”’—The King’s
domain consists of Jands held under the feudal tenure, of which the King enjoys the seigni-
orial profits ; but there are other lands belonging to the Crown of Great Brnitain, which are
not part of the King’s domain. Those which are the King’s domain are supposed to have
come to him from the King of France by cession. :

53. By cession do you mean the treaty which followed the conquest of 1759 2—I do."

54. Do you understand the “waste lands” to be included in the “XKing’s domain ?’—
They are not included. : :

Mr. Felton, again called in ; and Examined.

55. Has anything occurred to you in the interval since your last examination on the dis~
tinction between the King’s domain and the other Crown lands or territorial revenues?—
If I might hazard an opinion, the revenue of the King’s domain is essentially a part of the
patrimony of the cornmunity which lives in this province. The waste lands of the Crown
belong to the King as head of the empire.

66. Can you furnish a statement containing the following heads of information : the quan-
tity of waste lands in the province still unconceded ; what part of it is surveyed, and what
unsurveyed ; how much of it unfit for cultivation ; what is the quantity of forest, and of what
woods consisting ?—I will send in as accurate a return in writing as I can.

67. Under what regulations do you now act in making sales of land and granting timber
licences 7—I consider the first instructions, dated in 1826, in full force, both as to sales
and licences, subject to some small modifications (introduced in 1831) as to saies, but quite
unmodified as to licences to cut timber. . ,

58. Are these instructions of 1826 the same you before mentioned as received from the
Treasury ?—The same as were received in that year from the Treasury, both by myself and
the surveyor of woods and forests. ,

59. The instructions dated in 1831 are those received from Lord Ripon ?—VYes.

60. Are they still in force ?—Still in force, except in one particular, viz. as to the terms of

ayment.
P gl. What alteration is there in that respect ?7—The original instructions of 1826 required
that one quarter of the purchase-money should be paid down, and the remaining three-quar-
ters in three annual instalments without interest. Theinstructions of 1831 directed that the
three-fourths after the first instalment should be paid half-yearly and with interest; but this
has not yet been carried into effect. '

62. By what authority was that omission made ?—By authority of the late Governor-in-
chief, who has lately addressed a despatch to the Secretary of State on the subject.

63. Can you furnish a copy of the instructions of 1826?—Certainly,

64. What are the steps in use in a sale of Crown lands ?—In the first place I submit to
the Governor-in-chief a list of lands desirable to be exposed to public sale, with the sum I
would recommend as the upset price. On receiving the sanction of the Governor-in-chief,
the necessary advertiscments appointing the time and place of sale are published in the

Quebec Gazette, and other newspapers in the province. Purchasers at the public sales are .

required to pay as soon as conveniently may be after the sale, one quarter part of the pur-
chase-money, on which they are furnished with a document, entitled a licence of occupa-
tion, which contains the conditions of sale, the terms of payment, and authority to hold the
land. On completion of the payments I submit to the Governor a list containing the names
of the parties, and an account of the lots sold to them, and this document, together with a
technical description of the land, prepared by the surveyor-general, is, on being approved
by the Govemnor, sent to the Attorney-general, for the preparation of a draft of the patent.
The draft is afterwards examined by tKe auditor of land patents, and then transmitted with
the Governor’s authority, to the secretary and registrar of the province, who engrosses the
patent, takes the fees upon it, and submits it to the Governor for his signature; after being
signed, it is again sent to the auditor of land patents and receives his final audit. ~

I should add that, as a preliminary operation, previously to my submitting the lands for
sale, they have been surveyed. In the majority of sales which have taken place within the
province, the lands that have been sold had already been surveyed for the purpose of being
granted gratuitously, and my information concerning them has been drawn from the plans
and surveys extant in the surveyor-general’s office ; but in cases where it was desirable to
dispose of lands not glready surveyed, the usual course has been to obtain the approbation
of the Governor to the survey of a block of land called a township ; aud upon the survey
being completed, under the instructions of the surveyor-general, and paid for by the Crown,
_Ehe lagds have been valued by me and submitted for sale, in the manner I have before

escribed. - B : ' B 4
65. How are these sales registered or recorded ?—They are entered in a book in the land

department, called the land book, transcribed half-yearly and sent to the Treasury, a copy of

it being also furnished to the inspector-general of public accounts in the province.
0.3. r3 - 66. Do
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66. Do you keep any other record of the sales 7—No other; but the final record of each
sale is the patent which is deposited in the provincial secretary’s office.

67. Does the auditor of land patents keep a register of the patents that pass through his
hands 7—He does. ~ .

68. How do you define the term “ Jand patents ”” %—By land patents I mean the instru-
ment under the Governor’s signature and the great seal of the province, by which the land |
is conveyed from the Crown to the purchaser. .

69, What interval usually elapses between the time of paying the purchasc-money, and
obtaining the patent 2—The time between the order of reference, which is made on payment
of the last instalment, and the completion of the patent, varies exceedingly from a variety of
causes, none of which are incidental to the land department. The draft of the patent is to
be prepared by the Attorney-general, whose various avocations frequently delay the comple-
tion of that document for some months. When the patent itself is engrossed, it is not con-~
sidered as perfected until it has passed the audit, and as a condition of the patent requires
that the audit shall be made within six months after the date of the patent, to give it vali-
dity, it is understood that the auditor of land patents cannot be required to attach his fiat to
it in a shorter period. Such at least is the practice. Taking all these circumstances into
account, from three to six months is, perhaps, the most frequent delay; 12 months would
be considered a long delay. '

%0. What registry has Government of the patent ?—By the provincial Act 36 Geo. 3, c. 3,
it is requested that the original patent shall be deposited of record in the office of the secre-
tary of the province, and that a copy thereof shill be deposited in a separate building, in
the charge of the registrar of the province. The consequence of this provision is, that the
patentee 1s furnished with a certified copy of the patent, and never with the patent itself.

71. Can he obtain fresh certified copies if he require ‘it ?—The same Act, and an amend-

‘ment thereto, 57 Geo. 3, c. 28, provide, that for a certain fee, the secretary of the province

shall furnish copies to every person who may cheose to apply for them.

72. Do your instructions under which you act, authorize the granting of leases as well as
granting on fee simple ?—No: on the contrary, it appeared to be a primary object of the
1nstructions to allow of the sale of all lands held on lease to the lessees. ‘

73. Can you account for the desire to establish a practice so opposite to that by which
Crown lands in England are managed according to statute ?—The essential difference that
existed between Crown property in England, and that in the colonies, is, that one has been
brought into a state of productiveness, and the other is in a state of wilderness, which
requires a great outlay of capital and labour to reduce it to a state of productiveness.

74. Would not a lease of 999 years be as satisfactory to a purchaser as a fee-simple ?—
It may be equally useful, but not o satisfactory, taking into consideration the prejudices of
all the population on this side the Atlantiec.

75. Supposing a term of 999 years made a freehold interest, would that remove those
prejudices ?—Provided it were unincumbered with payment of rent. .

76. Would not substitution of a leasehold interest for 999 years get vid of all the intrica-
cies arising from the English law of real property 2—TIt is generally considered in this pro-
vince, and the adjoining provinces, where a population of similar origin and habits to the
grantees of the waste lands of the Crown dwell, that no title is so secure and so simple as a
grant in fee-simple, and in free and common soccage.

7%. Have not complaints been made of the English law as to conveyancing?—They have ;
but the evil has been met by a legislative provision, which permits the adoption in this pro-
vince of the French method of conveying land ; either course may be taken at the option of
the parties. Co

'Zg. Is not the French mode of conveyancing very like the simpler modes of the early
English law, before the introduction of uses and trusts ?-—It is understood to be so.

79. If leases of 999 years were adopted, might not a calculation be made by which a low
rent for the whole period would not exceed the present upset price of Crown lands, with
interest thereon 7—Undoubtedly ; but it would be attended with the inconvenience of very
minute annual payments, exceedingly expensive in the collection. B ,

80. Would not a rent, however low, be some check on the practice of keeping lands in a
wild state ?—Not as a detached and isolated measure. To accomplish that object a restric-
tion must exist on the quantity of land which could be accumulated.in one hand, for it would
not require so great an advance of capital to acquire a given extent of land, as when pay-
ment is to be made of the principal of the purchase-money, at, or soon after the time of

urchase. ,
P 81. Do you not conceive that the practice of keeping lands waste, often arises from a
wrong calculation by the purchaser of his means, or from a subsequent alteration of his
purpose ?—-Individual examples of similar miscalculations may occur, but I .believe that
generally they are kept in their unculiivated state, simply from want, or a -sufficiently
mcreasing population to create a demand. ] R

82. There is then no great fault in the purchasers of land who keep it waste ?—1It appears
to me that the holders of land stand in the same relationio the productive occupant, as re-

raters and forestallers are supposed to have done in respect to other commodities.. o

83. What is the present upset price per.acre of waste lands?—It varies from. 1s. 3d. to-

10s. per acre, according to circumstances of position and fertility of soil. HCOUN

84. Do the instructions of 1831 leave you perfectly unfettered as :to, the 'upsefiir»iiéej you
may fix ?—The power of fixing the upset price is vested in the' Governor, -who takes into

consideration the suggestions I submit to him. . o A
’ ‘ 85, Taking
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85. Taking the medium upset price at 5s., and the interest of that being 34., would not
that rent, on a lease of 999 years, be a considerable check to the purchase of more lands
than the parties can cultivate ?—Not if land were granted without gayment of the principal
sum. On the contrary, the speculators in land would be considerably increased.

86. Supposing the number of speculators considerubly increased, would it not produce
an immediate and permnanent increase of the territorial revenue 7—A diminution of the pre-
sent revenue, but unquestionably an increase in the future revenue. .

87. Can you furnish a return of the quantity of land sold and timber cut within the last
three years, the number of sales and licences during that period, and the gross and net pro-
ceeds both of sales and licences, and the general causes of the difference between the amounts?
—1 will send in a return. ‘

88. Is it not the French Canadian system to admit cultivators of waste lands upon pay-
ment of rent without requiring purchase 7—It is, and in my opinion it is in that parti-
cular the system best adapted for enabling a needy population to become cultivators of
the soil. .

89. Do you then consider that system the best adapted to the wants of this country 7—
Unquestionably; but 1 wish to be understood that my answers to former questions referred
to waste lands of the Crown, as they are now held under a tenure different from that of
the seigneuries, and it applied to persons usually the purchasers of these waste lands, differ-
ing in habits and opinions from that part of the population of the province to which I con-
sider the last question, and my answer thereto, to refer.

90. Do you upon the whole consider that a total or partial substitution of leases at 999
years at a low rent, in place of the present method of selling waste lands on fee-simple,
would be advantageous to the province 2—A locally partial substitution of that kind would
be advantageous, for in those parts of the province adjoining to the seigueuries, 1 have
always considered it desirable to place land within the reach of the Canadian inhabitants of
the seigneurics. .

91. Do Crown waste lands, in many instances, adjoin the cultivated portions of the seig-
neuries ?—The instances are rare in which the seigneuries bordering on the waste lands of
the Crown are cultivated to their full extent, and in those instances the lands held in free
and common soccage have been granted, and are now beyond the power of the Crown.

92, There are then but few opportunities forthat locally partial substitution of a new sys-
tem to which you adverted ?—Few.

93. Why would that system be desirable for the poover French Canadians, and not for
the emigrants from Great Britain and Ireland ?—To a certain extent I bave no doubt it
might be conveniently adopted with respect to the poorer emigrants from Great Britain and
Ireland, were it not that all that description of emigrants arrives in the province prejudiced
against a system of holding land upon rent.

94. Are you aware of any particular objection against putting the Crown lands and tim-
ber here upon the same footing as the Crown lands and woods and forests in England, the
net proceeds being paid to a fund to be charged by the imperial or provincial Legislature,
with appropriations tor the Civil List 2—If the question does not involve the administration
of the property, but only the appropriation of the proceeds, I think that so far as regards
my department it is a matter of inditference.

95. Do you then mean that it would be objectionable to alter the administration of the
Crown lands 7—In my opinion that administration must of necessity, to be well conducted,
be intrusted to the responsibility of His Majesty’s Government,

Mr. Felton, again Examined.

96. In reference to the questions before put to you on the substitution of leases for the
selling of land, are you aware that the granting of lands, subject to a moderate quit-rent,
was the earliest and most extensive system adopted in the settlement of British colonies 7—1
believe such to have been the historical fact. ’

97. Do you happen to know that the collection of these rents in the cxisting British
Colonies in North America has failed 7—1 have reason to believe that the collection of these
rents has been found impracticable within the three adjoining provinces of New Brunswick,
Nova Scotia and Prince Edward’s Island. - .

98. Has not the Government been frequently compelled to relinquish its claim to these
rents, and though it denounced greater rigour for the future, again to abandon its purpose at
last 7—To the best of my infornation, that has been the casc.

89. Are you aware of any peculiar circumstances as to the mode in which the property is
held in Prince Edward’s Island ?-~They are rather reserved rents in that island than quit-
1ents.  They arerather iu the nature of interest on the capital collected for the benefit of the
original grantees. : : ’ :

100. Do those original grantees derive much revenue from the rents to which they are
entitled I have understood that they find great difficulty in their collection; some small
portion may be collected.

101.- Passing from our own colonies, do you happen to knovw if rents are easily levied in
the United States, or whether in the United States such a tenure is deemed eligible 7—We
Know historically that in the present United States, when colonies of Great Britain, the col-
lection of quit-rents was a subject of never-ending complaint, and one of the inducements
held out to the people to resist the authority of the mother country, was the hope of their
being relieved from the payment of quit-rents, and some of the earliest legislative enact-
pents in the individual states were to abolish the quit-rents due to the Crown. ~ In the

0.3. v 4 staie
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state of New York, where there are still some relics of the feudal tenure, the payment of the
reserved rent upon lands held under that condition is considered very burdensome on the
people.

102. Are any quit-rents collected at present in Lower Canada?—There never were any
quit-rents, strictly so called, in Lower Canada.

103. To what did you refer in your last examination when you spoke of leasehold tenures,
which the Government was desirous to convert into fee-simple ?—I adverted to the Crown
reserves which were held on leases for.21 years. .

104. There are then still {enants paying rent for Crown reserves 2—=Some few, but onl
such of them as are unable to show a legal transfer of the lease under which they laid claim
to purchase as lessees. The majority of lessees have already acquired the fee-simple, by
paying the value of the land they held on lease.

105. What terms were offered to the lessees 7—Twenty years’ purchase of the rent.

106. In what size are lots generally sold ?—The townships are generally divided into
farm lots of 200 acres each, and it is competent to the purchaser. at the sale to require
that there should be put up any number of these lots, not exceeding 1,200 acres in all.

107. Do the lands sold consist for the most part of land now for the first time laid out,
or of Crown or clergy reserves ?—The greater part of the lands have long since been sur-
veyed, and they comprise the reserves, together with other disposable lands.

108. Do the reserves, whether Crown or clergy, bear a higher value than the ordinary
waste Jands 7—Certainly an enhanced value, proportioned to the advanced state of the sur-
rounding lands. But I should add, that almost the whole of the Crown reserves in the
settled parts of the province have been disposed of by His Majesty’s Government to
the British American Land Company, and are consequently no longer under my manage-
ment.

109. Are these auctions generally well attended ?—Not very numerously. ‘

110. Do you attend personally at the sales ?—At large sales, and generally at the first
sale in every district. :

111. Who attends on behalf of the Crown in your absence ?—The receiver of rents,
except in some townships which have been placed under resident agents, for facilitating the
settlement of poorer emigrants. They hold a sale on the first day of every month in their
respective townships.

112. Are no sales made except at auction ?—All the sales of the leased Crown, reserves
have been made under the provision of the instructions of 1826, upon valuation submitted
to and approved by the Governor. Private sales have also been made, in some instances,
but to no great extent, upon specific application of individual proprietors, sanctioned by the
Governor, within townships, where no public sales have been announced to take place. In
all other cases the system of auction has been adhered to.

113. In the event of any land left unsold after a public auction, what is the practice 7—
They used until recently to be open to purchase by any applicant at the upset price, under
the authority of .the Secretary of State.

114. Has much land been disposed of in that manner ?—A good deal has been so dis-
posed of latterly, since the operation of the British American Land Company has given a
marketable value to lands.

115. Are lands generally purchased by speculators for the purpose of selling them, or by
persons intending themselves to cultivate them ?—The greatest number of sales, consisting
of small lots, have been made to actual settlers ; fewer sales, but consisting of larger quanti-
ties of land, have been made to parties professedly for investment, and in most cases to per-
sons who hold other lands, either improved or waste, in the vicinity of the lands they thus
acquire by purchase.

116. How long has the British American Land Company been in operation %—Not more
than a year. . :

117. yAre you a public accountant?—Yes, I receive money on account of sales of
Crown lands, and of licences to cut timber, and pay the whole of it over to the Receiver--
general.

“ 118. Do you deduct your own salary, or the expenses -of your own department ?—I pay
over without any deduction the proceeds of the licences to cut timber, and I also pay the
whole of the proceeds of the sales of Crown lands, excepting the contingent expenses in-
curred in the collection of the money, and in the advertisements for sales. My salary is
paid at the end of every year out of the treasure paid into the hands of the Receiver-generzl,.
by warrant from the Governor.

I 119. Are you in arrear in the same manner as every other officer in the colony 7—

am.

120. Could you furnish a list of the persons employed under you, and of the nature.and
amount of their emoluments, and how paid?—Yes; their pay, I may observe, constitute-
the coritingent expenses, which are deducted before the revenue is paid to-the ‘Receiver-
genera . . R S

121. What is the usual amountof your contingent expenses ?—They have never exceceded,.
in the years of the greatest collecting, 3001 - Co :

122. What is the connexion between your department and that of the surveyor-general >
That is a point which has never been very satisfactorily arranged ;. but in otder to preserve
that dependence of the surveyor-general on the head of the Crown land department,: which
is essential to its operations, the late Governor-in-chief directed .that all communications
between the Government and the surveyor-general- should .pass .through the hands of the-:
Commissioner of Crown lands. S 4

128. .Does
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123. Does that practically make him subordinate to you ?—I conceive that it does so,
and that this was the intention of the Treasury in the instructions of 1826.

124. Does the surveyor-general dissent from this view ?—Yes; he is an older officer.

125. Has the surveyor-general no duties unconnected with the land department 7—
None.

126. In your view, then, it-would be irregular for the Governor to call upon the surveyor-

eneral for a survey for a railroad, or canal, or other such public work ?—Unquestionably.
?n illustration I would state, that Lord Dalhousie employed the surveyor-general for the
collection of a statistical return of the population of the province, but paid him for the per-
formance of that service, as for an entirely extra official duty. Again, the late Governor-
in-chief, in surveying the outlines of the block sold to the British American Land Company,
placed the operations under the superintendence of an officer not belonging to the surveyor-
general’s department. )

127. How was the land department managed prior to 1826 2—The Crown lands were
granted gratuitously, either for services, or upon the application of private individuals for
settfement. The management was conducted by the Executive Council, who employed the
surveyor-general in conducting the details under their superintendence.

128, The Council, then, had the decisicn oa every grant that was made ?—Yes.

120. What advantages have accrued to the province from the establishment of your
office ?—To enumerate its advantages, it might be necessary to point out the great incon-
vemiences and mismanagement of the former system, by which interminable litigation has
- been entailed on the province. The immediate advantage, laying aside the pecuniary benefit
that the Crown may derive for it, is a better regulated system of conveying the rights of the
Crown to individuals. The pecuniary advantages may be made to suffice for all the expenses
of accurately surveying, not only the lands that are sold, but every other part of the province,
of which there is not at this hour one accurate survey extant. The old surveys, made under
the system of gratuitous grants, under the instructions of the surveyer-general, are notoriously
tmperfect and 1naccurate. The surplus of the proceeds under the present managemeat will
afford 2 fund ecither for general improvement, or for any other purpose to which it may be
deemed expedient to apply it. ) )

130. How are the expenses of surveys paid 7—They are now paid by warrant from the
Governor, out of the land and timber fund. When lands were granted gratuitously, the
surveys were made at the expense of the grantees, who were bound, in addition to surveyin
the Jand granted to them, to survey the Crown and clergy reservations correspondent to their
grants,

131, What modification took place in your department in consequence of Lord Ripon’s
instructions of 1831, and what have been their effects —1It was a mere change of detail, and
we have not had time to experience the effects. :

132, With the exceptions already noticed by vou, have the instructions of 1831 been full
carried into effect ?—The regulations of 1831 were not carried into force in the province until
the receipt of the circular instructions, dated in August 1834,
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123. They were not at all acted upon previously ?—Not at all; and subsequently they .

have only been carried into effect, subject to the two modifications before mentioned, viz.,

one shortening the period of paying the instalments, and the other directing the discon-

tirsuance of selTing privately land which had been unsold at the auctions.

134. Can you state any reason for not brining the regulations of 1831 into earlier opera-
tion 2—1 understood, when the despatch from Lord Ripon was received, that it left it optional
with the Governor to carry it into force or not, according to the view he took of the expe-
diency of giving effect to the rules it contained. One of the mcst prominent objections to
these rules was, that they prohibited the sale of land on quit-rent; a mode of disposing of
small lots of land, upon the payment of interest at five per cent. on the capital, redeemable at
pleasure, which was considered to be peculiarly favourable to the establishment of the
Canadian population, and of the poorer classes of British emigrants. The Governor-in-chief,
p hzve reascn to believe, addressed a remonstrance on this subject to the Secretary of

State.

135. How do you reconcile the preceding allusion to quit-rents with your former statement,
that there were no quit-rents in Lower Cunada?—In this manner, The system of selling
ginall lots, not exceeding 200 acres, to poor purchasers, upon payment of the interest at five
per cent,, until they found it convenient to pay the capital sum, was designated in the instruc-
tions of 1826 a sale upon quit-rent; although it was evident that the denomination was
mcorrectly given, as this system differs in principle from that of quit-rents properly so called.
The quit-rents known to the other colonies are rents reserved in the patent granting the land
of a fixed amount, bearing no definite proportion to the real value of the Jand ; and it is to
this description of quit-rent that my answers to the questions put to me by the Board, at the
opening of this day’s examination, refer. ' -

136. Have any deposits been forfeited (agreeably to rule, No. 5, in the regulations of .

7th March 1831) in consequence of the non-payment of instalments ?—None. Many are in
arvears, but in the cases of default I have not felt myself justified in recommending the strict
enforcement of the regulation on ‘that subject; because, from my intimate knowledge of the
country, I have been aware that there are always mitigating circumstances which would have
compelied the Government to forbear exacting the penalty. I allude more particularly to
the frequent recurrence of unproductive seasons of lale years, and the consequences of the

prevalence of cholera, by which the means of the cultivators of the soil have been very much -

cramped. L _ ‘ B
137. Havemany applications been made, agreeably to the 8th rule of March 1831, for the

renntal
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special sale of lands in particular situations ?—Many applications; but none of them have
been complied with.

138. Have any of these applicants complained of the refusal?—I am not aware of any
complaints. - ,

139. The 9th rule of March 1831 directs the reservation of a right to making roadsand
bridges ; is this considered to have involved, not merely a right, bit the duty of making
public works 2—By no means ; this article has reference to the old and standing usage of the
country, and was probably designed chiefly to apprise emigrants and purchasers of a con-
dition under which alone, by ancient practice, they could obtain land. In consequence of
this practice, it has been the custom to make an allowance of five per cent. to purchasers or
grantees in addition to the quantity specified in their lot; thus the purchaser of 200 acres
would receive 210, described in the patent as 200 acres, with the usual allowance for
highways.” )

140. Are you aware of any inconvenience arising from the manner in which your depart-
ment is now conducted which you have not the power to remedy ; oris there any improve-
ment that you think could he introduced into it ?—The question probably refers to the
instructions regulating the operations of the land department. An inconvenience of some
consequence to purchascrs arises from the prohibition of making sales upon payment of
interest on the purchase-money, the effect of which is to diminish the competition for, and
consequently to reduce the value of small lots of land, as the settler of limited means,
who would bid for 200 acres on coudition of paying only the interest, is unwilling to
expose himself to the risk of becoming a defaulter in payment of instalments. Some reproach
falls on the department from the uncertainty of obtaining the patents after the payment of
the purchase is completed, and this arises from delay in the preparation of the technical
descriptions in the office of the surveyor-general. A great deal of inconvenience is expe-
rienced in the practice of allowing officers to take up Crown lands at any time between the
public sales, and a considerable reduction in the disposable value of the lands is caused by
these grants being thrown on the market. The improvements I should beg leave to suggest
are, first, the adoption of a more accurate and efficient system of survey than has been
hitherto followed ; the entire remodelling of the surveyor-general’s office, and a proper
arrangement and verification of the documents now in the hands of that officer. In respect
to the financial province of the department, it is submitted that great advantage might be
derived from the application of the surplus funds arising from the sale of lands fo the
improvement of the Crown property in constructing roads, building bridges, by which the
value of the land would be much enhanced, and the facilities of settlements greatly increased ;
the management of this revenue being entrusted to a board or commission, under legislative
authority. ' =

141. yWill you state the extent to which you were concerned in the establishment of the
British American Land Company ?—It has been made matter of reproach to me, that, as
Commissioner of Crown lands, I was hostile to the establishment of the company; but the
contrary is the fact; I was favourable toit, in the belief that a liberal expenditure in opening
roads, and in other improvements of a public nature in the unsettled townships, would: be
exceedingly beneficial to the province at large ; I had previously suggested an expenditure
by the Crown of a considerable sum of money for this purpose, under 2 conviction that the
outlay would be amply repaid by the increased value of the Crown property within the
territory in which the improvements were effected. The late Governor-in-chief, I believe,
submitted this project for the consideration of His Majesty’s Government; but finding that
it was not countenanced, I considered the next best measure to be the establishment of a
company promising to make the contemplated improvements; but I had no agency mnor
influence m forwarding the establishment of the company, further than preparing correct
returns of the vacant lands, and other materials for the information of the Governor-in-chief,
connected with that part of the province, for the purchase of which the company was in
treaty with His Majesty’s Government. I did not even submit an opinion on the price or
value of those lands, not being called upon to do so, and I simply furnished the Governor
with a list of the upset prices, and of the selling prices of the Crown lands in the district;
and of the prices at which private sales on a large scale had been understood to have been
effected. ‘ :

142. In the disposal of their lands, do the company follow a system in material respects
differing from that of Government ?>—They have not yet dispesed of any lands, but I-will
supply a paper published by them, stating the terms and conditions on which they would: be
willing to make sales, and the same with respect to the Upper Canada Company. T

143. What are the differences between the system in this province and in the United
States ?7—1I will send in the information with respect to the practice in the United States.

144. How are the proceeds of sales of waste lands applied in the states?—The proceeds of
the sales of waste lands at large are carried to the general treasury, and not to those of the
separate states. Each state, however, has a portion of waste lands within its territory assigned
to it for its own purposes. - R AT

145. How is the price of timber licences regulated ?—The instructions fix a price of 1s. 24:
per foot for white pine, and 1d. per foot for red pine ; and if an applicant for a licence has -
no competitor, he takes it at that price at the public sales; nor does competition often arise,
the mam object having heen to prevent contest bétween the Iumberers. - -0

146. Do not private persons frequently obtain much higher prices for the cutting of timbes

on the estates 7—Not to my-knowledge. T Lok 1
147. Do you think there is any method by which the Crown could raise a greater revenué

from timber licences ?—I do not think it practicable. - - -~ -

o
]

ot e ®

148. Not
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- 148. Not even if you were unfettered by the instructions ?—I am of opinion that a com- Appendix, No. 12.
pliance with the instructions produces as great a revenue as can be derived from that pro- —
perty. Itisa very fluctuating and uncertain income. . Mr. Felton.

149. 1s it your opinion that if capital were advanced by the Government to make improve- 13 October 1835
ments, or if you were at liberty to negotiate with capitalists for the purpose, the revenue from .
the waste Jands would be materially increased ?—I have no doubt that, by a judicious expen-
diture in improvements on the waste lands of the Crown, a great increase of their saleable
valae would arise. But the field has been exceedingly diminished upon which these bene-
ficial operations could be conducted by the Crown, owing to the disposal of the lands within
the three counties to the land company.

150. Have you formed any opinion whether or not the Government made a provident bar-
gain with the land company ?—The answer to that question depends so much on the object
of the Government, that I fear I could not give a very satisfactory reply.

151. Do you think if the object were merely pecuniary, more couid have been obtained
from a different company ?—Without the outlay of a large'sum of money it is not probable
that they could have obtained more. .

152. If Government were desirous to make an outlay on the waste lands, would there be
difficulty in borrowing money on the security of the waste lands 7—Money no doubt might
be borrowed with great facility, provided the fund could be pledged in a manner to give
assurance to all lenders.

153. Supposing an Act of Parliament empowered the King to raise money on the revenue
of the waste lands of the Crown in Lower Canada, would that security simply suffice to
obtain money in the English market ?—1I have no doubt that it would.

154. Do you conceive that it could be made profitable, either to Government or to the
company, to make roads on a great scale if empowered to levy tolls not to exceed a certain
interest on capital expended ?—There are very few situations within the province where a
large cxpenditure, sufficient to make a good catriage road, would ensure sufficient returns to
cover the ordinary interest of capital. :

155. Are therc any such situations 7—For short distances there are no doubt many in the
neighbourhood of Montreal, but there are no long lines of communication.

156. If such a system were begun, would it not of itself create other situations in which it
x?ighlt be carried farther ?—1I think the geography of the lower province is not favourable to
that hope.

157. pHavc you ever secn a plan of a Mr. George for building wharfs or a strand ‘on the
St. Lawrence, between the mouth of the St. Charles and Beaufort 2— Yes.

158. That would belong to the Crown as being within high-water mark ?—I believe part
of it would be on property claimed by the seminary ; but 1 do not speak after having be-
stowed any particular attention on the subject. T

159. All below high-water mark in the St. Lawrence would be property belonging to the
Crown 7—VYes.

160. Would not that and similar improvements in the hands of Government become a
source of considerable revenue ?—I have no doubt of it.

161. Are you aware of any objcction to advertising well-considered plans of improving
the Crown lands in order to reccive the tenders of capitalists 2—On the contrary, I should
deem it most desirable ; and it would be most convenient to offer the advantages resulting
from a well-digested scheme to public competition, as the individuals would most probably
derive a profit from the transaction in addition to the advantage the Crown would receive.

162. Is not the expense of a surveyor-general’s office necessarily incidental to the manage-
ment of the Crown lands ?—The expense of a subordinate officer to make surveys is indis-
{J)ensable, and it was contemplated by the Treasury to abolish the surveyor-general’s office;

ut upon further consideration of the ‘peculiar situation of this province, wherein almost the
whole of the cultivated part lies within seigneuries granted by the Crown of France, of which
the boundaries and limits are not in all cases accurately defined, it was deemed expedient to
continue the office of survcyor-general, with its establishment of clerks, so long as the
Assembly consented to pay forit; but it has at no time formed a charge upon the Crown
revenue, properly so called.

163. Does not Mr. Davidson receive some allowance from the land revenue ?—I believe
he receives an allowance of 2507

164. What other expenses are there incidental to the management of Crown lands besides
the contingent expenses, your salary, Mr. Davidson’s allowance, and the necessity of having
a general surveyor’s office 7—No other expenses that I know, except the surveys, by provin-
cial surveyors, of lands intended to be sold. These are not included under the head already
mentioned of .contingent expenses. .

_165. Who gives the direetions for these surveys ?—The surveyor-general gives the instruc-.
tions, but a competent clerk in the Commissioner’s office could do the same.” The provincial
surveyors are entirely independent of the surveyor-general’s office.

_ 166. Who calls on the surveyor-general to give these instructions ?—The Governor, at the
instance of the Commissioners of Crown lands. The Commissioners of Crown lands with
the Governor may be considered as a substitute for the Executive Council under the old sys-
tem prior to 1826, - . .

167. Are the provincial surveyors permanent officers —They have no appointment from the
Government, though they hold a gammission from the Crown, but that is 1n consonance with
the existing laws of the country, and in order to give validity to the Acts, which are termed
actgs authentiques, and which are evidence in courts of law. As regards their employmegt

.3. - 62 '
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by the Crown, they are selected at pleasure usually by the surveyor-general. They are paid
accordinlg to the work they perform.

168. By whom are they paid, and from what fund ?—The survey of waste lands designed
for sale is paid by warrant from the timber fund, and payment is usually made to the survey-
ors on e_rﬁ)rmance of the service. The colloquial expression “ timber fund” means the
proceeds both of sales of land and of licences to cut timber.

169. Why do not the expenses of the surveys appear in the Blue Book 2—Because, as I
Eeli{:ve, none of the details of the expenditure of the land and timber fund appear in that

ook.

170. Under what head do they appear in the public accounts ?—I doubt if they appear in
them. The application of the land and timber fund has not been made public in the pro-
vince ; but I have no doubt returns are made to England.

171. What do you suppose to be the average annual expense of these surveys ?—Much
depends on the demand fgr Crown lands. A township contains about 60,000 acres, and the
charge of surveying it would be about 300L There are two or three townships sold every

ear, '
Y 172. If & township were sold, what would be the produce ?—At the lowest price, viz. half
a dollar, about 77,5007 .
: 173. To whom are the rents of Crown reserves paid 2—To the Commissioners of Crown
ands. .

174. To whom are the rents of King’s posts ?—To the receiver-general.

175. Is theland and timber fund an increasing or decreasing revenue ?—On the whole an
increasing revenue, and likely to increase for some years to come. In this answer I consider
the proceeds of the sale to the British American Lend Company as forming part of that
revenue.

176. Were not the proceeds of the Jesuits’ estates part of the Crown revenue >—They have
been given up to the Assembly, and are a%propriated to education.

177. What officers in the province can best enumerate the charges on the land and timber
fund ?—The receiver-general and the inspector-general of public accounts.

Mr. Cary, called in; and Examined.

178. Will you be good enough to furnish a detailed account of the whole receipts of revenue
which are not to be found in the journals of the Assembly, and also a detailed account of
the cntire expenditure of the land and timber fund, and of any other expenditure not hitherto
laid before the Assembly 7—I will.

179. Will you furnish a list of all the pensions and superannuation allowances paid in the
province, distinguishing such as are secured by Act of Parliament, such as have been annually
voted by the Assembly, and such as are paid merely by authority of the Government, and
gtating the fund from which cach is paid ?—I will,

[Here Sir Charles Grey showed Mr. Cary a paper®, and asked him whether it was
not a return of the gross and net receipts under the heads of Crown revenue furnished
by him to the civil secretary? On Mr. Cary’s answer in the affirmative, the exami-
nation was continued as follows :]

180. Why have you not included in that return the sum of 5,000/ out of the proceeds of
the provincial Act 35 Geo. 8, which is permanently given to the Government for civil pur-
oses. Itis an accidental omission in copying the return, having"been called for in great
Easte. It will be seen in another return made by me about the same time, that there is not
the like omission.

181. Had that sum of 5,000L been included, would not the net revenue of 1834 have
exceeded 22,0000 7—VYes. i :

182. Are there any other charges beyond what appear in your paper, upon what you have
called the net receipts of the Crown revenue, which are paid before it is applicable to general
purposes?—Yes ; there are the expenses of surveys, the salary of the commissioner of
escheats and some pensions, all of which are paid out of the land and timber fund. .

183. When those pensions are granted, is any intimation given to the parties, or direc-
tions to the officers of Government, as to the fund from which they are to be paid ?—The
warrants express the fund upon which those J)ensions are to be charged.

184. Do those warrants state the land and timber fund 2—Yes. .

185. Is there any document which directsout of what fund the salary and allowances of
the commissioner of escheats are to be paid ?—All I know is, that orders from the Governor
for the issue of the warrant specify that fund. . .

186, Are those orders standing, or made periodically ?—An order is issued at the time of
each payment from the Governor to the clerk of the Executive Council, for the preparation.
of the warrant. . )

187. You do not know any standing order on the subject, but believe the Governor acts
In pursuance of instructions from home ?—Yes. In regard to some pensions, I have seen -
a warrant under the sign manual, directing them to be paid out of any fund at His Majesty’s
disposal.

fas. In the detailed account you are to furnish, will you give, in the way of remarks, any
information you think will be useful to the Commissioners as to the mode in which pensions
have been directed to be made ?—Certainly. -

[Mr.
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[Mr. Cary was now shown a passage in the despatch of Mr. Secretary Stanley, dated
June 1838, in which the net proceeds of the revenue at the disposal of the Crown are
stated at 15,0000, and was asked how he reconciled that amount with the sum of
22,1191, which would appear by his own account, adding thereto the grant of 5,000/.
from 35 Geo. 3, to have been the proceeds in 1834. Mr. Cary answered that he
could only reconcile it by supposing that the amount of 4,600/, in Mr. Stanley’s
estimate of the hereditary revenue, was designed to exclude instead of including, as
the despatch stated, the land and timber fund. When the question was agitated in
the Council, their opinion was that Mr. Stanley must have taken the casual and ter-
ritorial revenue at 4,00017, and allowed for the land and timber fund 5001, as the
surplus, after payment of all charges. The retums in the Blue Book for the year
1832 represented the annual and territorial revenue as amounting to 4,000/, and the
surplus on the land and timber fund as 5,0001]

189. Can you state generally what were those charges on the land and timber fund, which
so much exceeded what you have now stated as the present charges ?—1 forgot to mention
among the present charges the allowance to the agent for emigrants, which for salary and
contingencies is about 7007, There are since then various other small charges on the fund,
which will best appear by reference 1o the Blue Book.

190. Can you show any place in the Blue Book in which all these charges are brought
together?—They appear at page 67 of the Blue Book for 1834, excluding the first and last
items; but in that year the payments were only on account, and do not include the whole
of the year.

191.y[n the Blue Book of 1834, at page 56, 2,7001. is entered as the net amount of the sales
of Crown lands; can you account for the difference between that and the statement in your
return of 1,611/, The entry in the Blue Book as net amount of sales of Crown lands will
appear by looking at the opposite page to be the gross amount paid into the receiver-general’s
hands, and subject to the deductions shown at page 57 of the Blue Book.

192. In which office shall be found the leases of Crown property, under which rent is paid ?
—The office of the provincial secretary.

193. Are the forges of St. Maurice part of what is called the Jesuits’ estates ?—Part of
the forges of St. Maurice are part of the Jesuits’ estates, and another part are at the dis-
posal of the Crown. One portion of the rent, as I have heard, has recently been made
payable to the Jesuits’ estates, and the other to the casnal and territorial revenue; 75/ to
the estates, and the balance of 4251 to the revenue. I have no official knowledge of this,
but speak from private information. I do not believe the division of the rent under the new
lease has yet been acted upon.

194. Why have you omitted the fines und forfeitures among the heads of King’s revenues?
—1I have been directed not to carry them to that account, from the difficulty of distinguishing
between the fines at the disposal of the Legislature, and those at the disposal of the Crown,
Many fines are, by the Acts imposing them, reserved to the disposal of the Legislature. On
account of this difficulty I have not of late years carried any of the fines and forfeitures or
"seizures to the account of the hereditary revenue. Seizures made in the ports of Quebec
and Montreal are remitted to England, those ports being under the directions of the Com-
missioners of Customs in England ; the scizures at inland posts, such as St. John’s, Coteau
du Lac, &ec., are carried to account in the province.

195. Can you state the distinction between the King’s domain and the other Crown pro-
perty 7—I know of no other property that is not domain, except the waste land and timber;
and as those were not sold previous to 1828, they did not come into any account of King’s
domain, and they have been kept separate since that time. I understood the King’s domain
to consist of what belonged to the French king before the conquest. :

196. Do you consider the citadel or other lands employed for military purposes as part
of the King’s domain ?—1I never heard this included in the King’s domain; no account of it
is rendered to the civil Government, or to any department of Government, that I know of.

197. s there any land-upon which rent 18 raised by the military departments 2—There is
land . upon which rent is paid to the military authorities here, and I suppose an account of
it is rendered to some department at home. .

198, Do you hold the office of inspector of public accounts?—I do.

199. How long have you filled it 7—Twenty-eight years, either as assistant in the office,
acting as principal, or as principal, to which 1 was apgointed in 1828.

200. Are you chiefly employed in filling up the Blue Book ?—I furnish what relates to
the finances. o )

201. Have you been employed in preparing the estimates to be laid before the House of
Assembly ?—Yes.

202. Could you without much difficulty prepare a list of those expenses which can be
stated at a fixed sum for every year, and which are absolutely necessary for the maintenance
of civil government in the province?—VYes, I could, certainly, A

Mr. Primrose, Inspeétor of the King’s Domain, called i:; and Examined.

203. Wuart offices do you hold under the Government?—1 hold what are called two .
offices, but which, in fact, compose one, although occupied under separate commissions.
They are styled Inspector-general of the King’s Domain and Clerk of the Land Roll.

204. By what instruments were you appointed —I was appointed at the same time to the
two offices, by instruments under the great seal of the province. The duties are completely.

0.3, : G 3 . _ blended
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Appendix, No. 12. blended together, and some of the proceedings in each are even entered in the same registry ;
' —_— and it would be scarcely possible that the offices should be filled by two separate persons.
Mr. Primrose. 205. How long have you held the offices 2—I was appointed in February 1828.
26 October 1835, 206. Have they fixed salaries, or are you paid by fees?—The clerk of the land roll
: receives 90L sterling as a fixed salary; but has, independently of that, casual emoluments
in the shape of fees for acts of fealty and homage, which it is his duty to prepare and to enter
in the proper register; also for copies, when-required by individuals, of these Acts, or of
any other records of the same nature, which are deposited in his office. The inspector-
gencral of the King’s domain is paid, in lieu of salary, a per'centage of 73 per cent. upon
all quints, lods et ventes, and similar seigneurial dues paid into the receiver-general’s
hands.

207. Could you furnish an abstract to show all the heads under which the receipts from
the King’s domain may be classed ?—Certainly. I may remark that pone of the money is
received by me, butis paid at once into the receiver-general’s hands, and I receive my charges
upon it under warrants from the Governor. L ‘ ©

208. Can you define what the King’s domain is, as distinguished from other Crown pro-
perty ?—The statement of the sources of the revenue may give you a general idea of the
distinction. In the French time I apprehend that the whole province was deemed domain :
the seigneuries held én capite of the Crown, the lands en roture held according to that tenure,
franc aleu, franche aumone, and so forth ; all were either in the possession of the Crown, or
subject to rights which the Crown exercised over them. In respect to my own superinten-
dence of the King’s domain, it is chiefly limited to the seigneuries, and such parts as are
held of the Crown en roture, which parts are almost altogether situated at Quebec or Three
Rivers.

200. What is your understanding of the term demesne of the Crown in England —I pre- -
sume that question is merely put to me as having some knowledge of law, but not as having
any particular information on the point. o -

210. Would you say that the King’s demesne in England, as you have said in Canada,
applies to the whole kingdom, sceing that the whole of the lands in the kingdom are subject
to escheat, or forfeiture to the Crown?—I do not think the case the same, and for this
reason : in this province, previously to the conquest, the principle of the tenures was, that
they must be held in one way or the other, either seigneury or roture, under the Crown. In
both ways they were liable, not merely to forfeiture, but to all the burthens of the feudal
tenure. Even tenants in franc aleu, which most nearly approached free and common soccage,
rendered certain services to the King, and so far belonged to the domain as to owe their
declarations to the Papier Terrier, or land roll of the King’s domain. » g

211. Do you mean that there was ever a time when the whole lands of the province were-
comprised in the ¢ Papiers Terriers du Roi” 2—~Whether or not they wére complete 1 can-
not say ; but there are in my custody “ Papiers Terriers” which purport to contain a state-
ment of every estate whatever in the province. I am not aware that any one individual was
exempt from the duty of furnishing his declaration to the Crown. In franc aleu it is often
a provision in the original title that a declaration shall be made every 20 years. There were
no stated periods for renewing the Papiers Terriers ; it depended on the discretion of the
officers in charge of the King’s domain. The Papiers Terriers did not contain any valuation
of the estates. ‘ S

212. Can you state the distinction between that document and the Doomsday Book of
England?—I conclude they must be of the same nature. I do not recollect if Doomsday
Book was compiled with the aid of the same authority as the Papier Terrier in this country,
though it may contain the same particulars. :

213. Do you not consider it a doctrine of the English law at the present day that all land
is held of the King?—Yes, as an abstract principle; but I hold the abolition of feudalk
tenures to have made a great distinction. : )

214. Before the abolition of feudal tenures by the statute of Charles 2, should you have
considered the term ““ King’s demesne™ to apply to 2ll the lands in England, or to all those -
under feudal tenure, or only to those usually called the demesne lands of the Crown ?—In
the sense in which I have used the term in the province, I should hold it equally applicable
to the whole of England previous to that statute. 'The demesne lands in ]%n‘gland apply to
what the Crown has reserved for itself; whereas the King’s domafn, in its ldrgest sense,
must include all fines, forfeitures, and every description of burthen or service chargeable on
what the Crown may have granted out. o :

215. Does not “tranc aleu” correspond with the allodial lands in England ?~I should
think it does pretty nearly. ‘

216. Is not the whole system of the French Canadian tenures here, including - seigneuries,

. fiefs, censives and lands, en roture and franc aleu pretty nearly the same as the old Norman:
system in England, which was not fully abolished till t{e time of Charles the'2d 7—1 believe
itis. \ : : ot

217. Are the King’s wharfs upon your register 2-~No. SRR

218. Nor the King’s posts ?—They are not; but in case of any dispute with reference to
them, I should be applied to for information. HR Sl e e

219. Then why are they not on your register ?—Because they are the King’s, and have
never been granted out, and therefore never appeared.in the Papier Terrier, which is a new -
list of lands held by individuals, and owing dues tothé Crown.” . . . "o

A——

220. Are not the King’s posts under lease at-this moment ?—Yes, L A

221. What'is meant by the King’s posts?—They ‘are trading posts, occupying a large .

portion of country on the north of the St. Lawrence below Quebec, let out upon: a.vleafslti g
' whic
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which has been assigned to the Hudson’s Bay Company. Their exact description might be Appendix, No. 12.
obtained if wished. ) L _—

2922, Does not the lease of the King's posts carry with it the exclusive right of fishing,
trading or hunting with the Indians over a vast extent of country ?—1I believe it does.

Mr. Seuwell, Sheriff of Quebec, called in; and Examined.

223, WrAT degree of inconvenience in the sheriff’s office was experienced in thedistrict of  ppy Goreerr.
Quebec, through the stoppage of the supplies?—The persons who supplied the gaol were
not paid; I had no funds in my hands to pay them. I have advanced from my own re-
sources some part of these expenses ; for the remainder I gave a conditional bond, payable
when the Government should pay me. '

224. What is the amount of the claims on Government for money either advanced by you,
or for which you are responsible 7—About 2,5001.., excluding the salaries to the sheriff, the
gaoler and the turmnkeys.

225. [ave you had any payment since the sum of 782/, which appears to have becn
appropriated to the Quebec gaol out of the advance of 31,000 [. from the military chest ?—

one. '

226. Have you turned your attention at all to the suhject of a permanent civil list 2—
No.

227. Could you state in writing the permanent charge of your office ?—I will doso. The
expenditure has increased largely since I have held the situation. ,

‘.".28.l Since the supplies were stopped has the gaol been in a healthy state ?—Yes,
gencrally.

209, {Ias there been no cholera 7—Four cases in 1832, and two in 1834,

230. Has the physician’s salary been paid ?—No. '

231. Have the repairs of the gaol been carried on or stopped ?—There have been partial
repairs, and they have not been stopped.

232. Has the ventilation and cleansing of the gaol been carried on as usual ?—Yes; the
expense forms part of the arrears of 2,5001,, which 1 have already mentioned.

233. Suppose there had been a fire in the gaol, and any part of it destroyed, how would
¥oudhave got money to rebuild it >—1I know not. I could not have done so from my own
unds. . .

. 284. How many gaols are there in Lower Canada 2—There are gaols at Montreal, Three
Rivers, Quebec, Gaspé and Sherbrooke ; I know no others.

235. Have they all been similarly circumstanced 7—I believe so. :

236. In what way, in Lower Canada, does the arrest of prisoners take place?—In town
by police officers; in the country by officers of militia, who are bound to pass them from
one parish to the other till they reach the gaol of the district.

237. Are there any counstables in Lower Canada ?—Yes, in the towns. In the country
parishes the duties are performed by serjeants of militia.

238. Is there not a high constable for each district ?—For the three principal districts.

239. What are his duties?—To attend the courts, marshal the constables, and see that
_ they do their duty.

240. Are not the high constables salaried officers >—They have both salaries and fees.
241. Have their salaries been stopped ?—I believe so.

2 Nov. 1835.

The Hon. L. Gugy, Sheriff of Montreal, called in ; and Examined.

242. WaAT degree of inconvenience, in the sherif’s office, was experienced in the districtof  Hon. L. Guzy.
Montreal by the stoppage of the supplies 7—Advances which 1 made from my own resources .
alleviated the inconvenience. The gaoler, however, suffered much, and would have suffered
more if he had not been assisted by loans of money from myself. I advanced money for the
support of prisoners ; nor had I 4any hesitation in doing so for one half-year, but when the
payments extended to four half-years, it became very inconvenient.

243. What would have been the consequence if you had not made these advances?—
I should have been obliged either to open the gaol, or else resign my situation, and leave
the Government to find a successor. : : :

244. What is the amount now due to you by the province 2—Exclusive of my salary and
of allowances, there is due to me on account of my advances 2,486, as cerfified by the
nspector of public accounts. '

245, Were these advances. only for Crown prisoners, or did they include debtors?—
They were for Crown prisoners; the debtors are only su plied with fuel and water. )

246. How were the expenses of indigent witnesses paid ?—The Government issued war-
mn:§ 1.10 me for whatever amount might be requisite. No hardship was suffefed in this
particular. o o
. 247. Can you state the average annual Sbarge of the gaol in Montreal >—When we get
Into the new gaol the expenses will be la ely increased.. I should say that 2,000 would -
be likely to cover all the expenses.” The ¢ arge for needy witnesses is a separate head, and
would most properly be considered as part of the expense of the administration of justice. :

248. What is the average number of prisoners in the gaol 7—It fluctuates bctwéer 90

and 150.
:’-,‘39. How many of these are u§ually debtors 2—Seldom more than 10,
250. How long have you lived in this provirce 2:—Nearly 40. years. ' :
. ¢4 251. You
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- 251. You are a member of the Legislative Council ?—I have been so for more than 20
ears. ‘
Y 252, Have you considered at all the subject of a civil list in this province ?—The province
will never thrive without one; the public officers have lost all confidence from not knowing

whetlior they can go on from one year to another. '

253. Could you give any opinion what would be a proper permanent civil list for the pro-
vince 7—1I have thought of the subject, but I really could not undertake to submit anything
very precise; I do not know enough of the estimates and expenditure of the Government.

$54. Could you send an estimate of what would be the permanent charge of the branch
you belong to *—1I will endeavour to do so; I imagine I have already said something that
will show it.

255. Could you not give us 2 statement in writing of the permanent charge ?2—I will.

256. Will the statement you send in include anything beyond the charges of the gaol7—
Nothing clse, ‘ o

Mr. Attorney-General, called in; and Examined.

257. Have you directed your attention to the subject of a civil list ?—I have. .

258. Could you without much trouble furnish a statement of what, according to your own
views, it would be proper to provide for permanently in support of the ordinary functions of
civil government, in contradistinction to what is to be provided for annually by the supply
and appropriation of the Assembly. I will send such a written statement to the secretary to
the Commission. - ’

259. In the criminal prosecutions are you called upon to advance money out of your own
funds ?—1I think that necessity is confined to the sheriffs. I have generally obtained for the
sheriffs a warrant from the Governor for the expenses of needy witnesses, but for all the
zther e:f\:pcnses of their office they have had no payments from the Government that I
inow of,

260. What would cover the whole annual expense of needy witnesses in Lower Canada ?
About 800/. This would only defray, however, the expenses of witnesses called before the
superior courts. In addition to that,” there would be a charge for subpcenas and some other
expenses, of all of which I'will, with permission, furnish an accurate estiinate in writing. T will
send in a statement of the general expenses of criminal justice. L

961. There is nothing here in the nature of county-rate, or fund for paying prosecutions in
the same way as in England 7—None. : o
. 262, All which is paid in England by county-rate here falls on the public treasury ?—

t does, ' ‘

263. You werc some time in the House of Assembly ? —Yes. -

264. What has been the course of proceeding as to payment of the contingencies of thé
Legislative Council 2—With respeet to the Council I cannot speak with anything like cer-
tainty, but I believe the contingencies have always been paid by the Governor, on an address
from that body. :

265. Have they been paid before the Appropriation Bill 2—Before the appropriation.

266. Was that without any vote of credit or address of the Assembly ?-—Without either;
always proceeding on the sufficiency of the fund appropriated by law, with a statement that
in case of its falling short the House would concur m making good the deficiency.

267. Do you know any instance in which this has taker: place, since the proceeds of the
19 Geo. 3 were surrendered ?—I could not speak as to that precisely; but I have no doubf
that it has been done. It may be observed, that the provincial Act 39 Geo. 8, ¢. 9, though
not, 1 believe, actually in force, shows, in the 22d section, the mode in which the Legislature
contemplated the payment of the expenses of the two houses.

268. As regards the surplus beyond what was provided for by the old provincial statute
on the subject, do you consider it would be properly paid out of the general revenue, on the

"mere address of the Legislative Council ?-—1 should think not.

269. After votes have been passed in the House of Assembly, what has been the practice
as to making payments during the session, and before any Appropriation Bill can be passed ?
—Excepting the.contingencies which have been paid on addresses, I am not aware of any
advances haying been made for any other public service pending the session, and before the
Appropriation Bill was passed. : : ~ L

270. Do you consider it more regular to pay the contingent expenses of the Assembly on
an address from that body alone, than the expenses of the Council on an address from the’
Council alone 2—As the payment in both cases is founded on the same provincial statule,
T think, to the extent of {hat statute, it is equally lawful ineither case; but as to the excess
beyond that statute, as regards that, I think the payment equally irregular in both cases;
nevertheless, it has always been made, and without complaint, until within the last -few
years. : : R

271. The Governor asks for supplies by message, and not through any office in the House ¥
—By way of message. The Government has not any official person in’the House at pre-
sent, though formerly there have been such persons, and they used generally to bring forward
the financial business of the Government ; Mr. Panet was the last, and he left the Assembly
about four years ago. 'There have been others besides Mr. Panet. . -~ o

272. Has not the total amount of the public revenue of late years been greater than the:
cxpenditure for ordinary purposes of the civil government ?—Certainly. S

273. Was not the deficiency, previous to that time, made up by England ?—I believe 'so.I

274.
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274. It has not then been the course to proceed, as in England, by the introduction of
a budget, and a statement of the supplies, and of the ways and means, but on a message
from the Governor ; the estimates and state of the revenue are taken into consideration, and
a bill of supply and appropriation passed 7—That is the case. A

275. Then what are called votes of credit in the House of Commons have not been resorted
to here %—No. Before concluding my answers on financial subjects, I would observe, that
I merely speak from general knowledge, and that I would not wish my information to be
relied on as accurate in details,

Honourable J. Stewart, Commissioner of Jesuits’ Estates, called in; and Examined.

276. ARrE you Commissioner for the management of the Jesuits’ Estates ?%—Yes.

277. How long have you held that appointment ?—As sole commissioner, since 1826 ; but
I had sat previously at a board of management since 1815, without any remuncration,

278. How was the change from a board to a sole commission occasioned ?—Uunder
a recommendation from Lord Dalhousie to Lord Bathurst, which was not, however, carried
into effect till some of the members of the board had died. The board consisted of Mr. Foy,
who was also visiting inspector, Mr. Ryland, Mr. Smith and myself; and on Mr. Foy’s
death the management was transferred to myself as sole commissioner,

279. Was the change effected by a commission 2—By a commission to me under the great
seal of the province.

280. Does the commission contain instruction for your proceedings, or merely confer upon
you the appointment ~—It does not prescribe any peculiar or minute rules, but merely directs,
in general terms, the amelioration of the estates, and authorizes me to bring suits, collect
rents, and so on. I will furnish a copy of the commission.

. 281. What are your salary and emoluments 7—£.200 currency for myself, and an allow-
ance of 1001 for a clerk. This i1s the whole amount ; there are no fees.

282. Have you any general map, plan or terrier, of the Jesuits’ estates 2—There are agents
to make up the Papier Terrier. I can only furnish a list of the seigneuries, and can show at
ny office the plans of them; but for the lists of the censitaire within the seigneuries, it would
be necessary to refer to the agents; there is great difficulty and expense in obtaining correct
rent rolls. The attempt was begun before Iirecame sole commissioner, and has been con-
tinued since; but I have only obtained one which can be considered complete. One notary,
who was appointed at Laprairie three years ago to make a Papier Terrier, has done nothing
since, and is now in the Eands of the Attorney-general. The first step in making up the
terrier is to obtain a mandamus from the King’s Bench, authorizing the appointment of
a person for the purpose. The person so named derives his payment from the censitaires.

283. Would not these difficulties be in some degree removed, if the practice were put on
the same footing as in manors in England, where the steward keeps the court rollg?—
—Firstly, it would require an alteration of the law, were it only for the institution of courts
similar to the manorial courts in England, for proccedings against the censitaires must be in
the King’s Bench. The law is in itself adequate to its purpose, but attended with great
delay and expense. Secondly, the agents here ought to do nearly the same thing as the
stewards of the manor in England ; but there are great obstacles, and, amongst the rest, the
the court at Three Rivers refuses to give the King any costs, although the decisions of the
superior courts have been otherwise,

234, Could you %ive us a general idea of the extent of the Jesuits’ estates ?—There arc
four seigneuries in the district of Quebec, two in Three Rivers, and one in the district of
Montreal, besides properties in the towns of Three Rivers and Quebec.

285. What are the net proceeds of these estates %—About 2,4001 a year.

286. If the rent rolls were completed, and a good system were established, could their
value be considerably increased 7—Not immediately. There are considerable arrears, which
the censitaires show a great unwillingness to pay; and they have been supported in that by
the opinion that these arrears will be relinquished. :

. 287. Have you, as sole commissioner, allowed arrears to accumulate >—I have been
obliged to do sc, from the difficulty of suing and other impediments. .

288. Are you aware of the amount due for arrears ?—=I cannot state it, because, as | have
already observed, there are scarce any Papiers Terriers that are perfect ; and it is in those
documents that the censitaires are compelled to return the amount due by them.

289. That obligation of the censitaires to return their arrears is, no doubt, one of the
great obstacles to the completion of the rent rolls 7—Certainly. '

200. Might it not facilitate the management of the estates, if you had an authority to
remit all arrears beyond the last three or four years?—I think it might; but there would
probably arise a necessity to inquire into the particulars of separate cases ; some pwe for 30
years, some for five years ; some are able to pay, and some not.

201. Would not such an inquiry into individual cases occasion great delay, expense and
irritation 2—I do not conceive it would cause irritation, but delay. The agent on the spot
usually knows the circumstances of every censitaire. :

292, Would it not be much more likely to create dissatisfaction, if a detailed invéstigation'

-were made, than to select some stated limit of time to the remission of arrears 2—A general
‘measure, fixing one term for all, would scarcely be fair; the person longest in arrear would

thus have the greatest boon. At the same time, the other plan would no doubt be the least

dilatory and expensive. :
. 203. Is not the leaving the arvears unsettled the great obstacle to the’ collection
: H : » even
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even of the annual rents 7—1It is doubtful what the effect would be, in that respect, of a
remission of arrears; it might lead the habitant to expect the same again, and thus encourage
him to refuse his yearly rent. ; -

204, Can you state the difference between the -whole rent due, and the rent usually re- .
ceived ?—The imperfections of the terriers prevents me from being able’to state this.

295. Would the complete collection of the rents be likely to double the present receipts?
—DNo; a great proportion of the present vevenue comes from mills, coves and farms, of
which, generally speaking, the rent is paid regularly.

296. Are these mills, coves and farms leased to substantial persons ?—Some of them are
50, and others not; there are some of the leases in arrcar. [t should be observed, that
some of the mills are let upon shares, by which I mean that the Jesuits’ estate itself has a
certain proportion of the monture. , o

297. Is not part of the Jesuits’ estates let to the proprietor of the forges of St. Maurice?
—Yes, part of the seigneurie of Cape Madeleine is let to him under lease, and for the same
period as the forges. The lease was granted under the authority of the Government last
year; but the lessee of the forge had been in possession of a great part of that property since
1819. The lease confined the lessee within certain limits. The Jesuits’ estates obtained a
rent for this lease, which they had not before.

298. By what instrument was the lessee of the forges in possession of this property previ-
ously to the lease !—By a written authority from the Duke of Richmond, which I obtained
while 1 was managing the forges of 8t. Maurice in Mr. Bell’s absence; it was an authority
only to cut wood, and to draw ore for the use of the iron works.

299. Was that the origin of the present lease to the occupier of the forges of St. Maurice ?
~—I am not aware of his having any prior title. : .

300. Does the lease granted last year only apply to the cutting wood and drawing ore ?—'
I think only to those purposes. Mr. Bell obtained a new lease of the forges for 10 years,
at the same time as he obtained thelease on the Jesuits’ estates last year; and it was at my
suggestion thata part of the rent was secured to the Jesuits’ estates, n consideration of Mr.
Bell’s liberty to take wood and ore from them. Mr. Bell holds also, in conjunction with his
late partner, Mr. Munro, a concession in the same seigneuric, oiiginally granted by Pere
Cagran, on which there is a saw-mill; but I am not sure whether 1t belongs to Mr. Bell
or not. S

301. What rent is paid by Messrs. Bell and Munro for that?—The usual seigneurial
dues.

302. To whom do you render your accounts ?-—To the Executive Government. .

303. Are they afterwards laid before the Legislature 2—Returns have been laid before th
Assembly whenever they have been called for, since the date when the proceeds were given
up for the purposes of education. ' ‘

304. Have vou legally the same facilities for collecting rents as other proprietors of
seigneuries ?—Yes.

305. Have you the same facilities in practice ?— Certainly.

306. You do not think the purpose to which the proceeds of the estates are applied would
affect this collection ?-~I do not think so. :

307. Are other seigneuries, generally speaking, as much in arrear as the Jesuits’ estates ?
—They are all in arrear, but whether so much I cannot say.

308. The Executive Government have from time to time been made acquainted with the
above circumstances, which related to the management of the estates, and have received
returns of the annual receipts and disbursements ?— '

The Bonowable J. Stewart, again called in ; and Examined.

309. In what way did the commissioners for the management- of the Jesuits’ estates first
receive notice of Mr. Ryland’s allowance 2—By a letter from Mr. Cochran, secretary of
Lord Dalhousie, to Mr. Ryland, president of the former commissioners, dated 19th April
1826, which contained a copy of Lord Bathurst’s despatch of March 4, 1825.

[Mr. Stewart then read the following letter from a book containing the proceedings of
the commissioners for the management of the Jesuits’ estates.]

“ Sir, ¢ Castle of St. Lewis, Quebec, 19th April 1826, -

“I am commanded by his Excellency the Governor-in-chief to transmit to you, for the
information of the commissioners for managing the estates heretofore belonging to the late
order of Jesuits in this province, the enclosed copy of a despatch from the Earl Bathurst,’
anthorizing the discontinuance of the present system of managing those estates by a board
of commissioners. Although in consequence of objections which have been stated to his
Excellency against giving the administration of those estates to the department. of the
inspector of the King’s domain, his Excellency has not thought it expedient to adopt that
course, it is his intention, nevertheless, to act upon the principle on which he recommended
that measure to my Lord Bathurst, and to entrust -the management of the estates to one

person as sole commissioner. . . R TR

The absence of Sir Francis Burton, and the death of Mr. Foy-and Mr. Coltman rendering
it absolutely necessary to make some change in the board, his Excelleney conceives this to
be the fittest time for making that change which my Lord Bathurst has authorized ; and he
therefore directs me to acquaint you, for the information of the board, that their functions,
and those of the officers of the board, will terminate (as to the management of the estates) on.
the 30th of this month. As, however, some further time may be required to bring up the
‘ ' accounts
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accounts and books to that period and to make a closing report, his Excellency supposes
that two months will suffice for this purpose.
. I have the honour to be, &ec. &e.
“ Hon. H. W. Ryland, : (sigued) A. W, Coclran.”
¢ Chairman of the Commissioners of Jesuits’ Estates.” '

{Enclosure.) )
“ My Lord, . “ Downing-street, 4th March, 1825.
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1 have the honour to acknowledge the receipt of your Lordship’s letter of the 16th ultimo, -

respecting the system under which the Jesuits’ estates in Lower Canada are now adminis-

tered, and suggesting that a total change in that system should take place, by doing away -

with the board of management, and committing the administration of the estates to the
department ofthe clerk of the terrars and inspector of the King’s domain, as being the office
under which it appears to you the management might be rendered more effective, the col-
lectors more under control, and the censitaires more effectually compelled to pay their dues;
and | am to convey to your Lordship my approbation of the arrangement J)roposed by you,
and my authority to pay to the officers whose services will be discontinued the half of their
present salaries, charging the same on the funds of the Jesuits’ estates. o

‘1 have the hgnour to be, &c, &ec.

. (signed) “ Bathurst.”
¢ To Lieut.-General the Earl of Dalhousie, G. C.B.”

Mr. Ryland, at that time, was president of the corﬁgnission for the management of the
Jesuits’ estates, and also treasurer, in which latter capacity he received 1507 per annum as
salary ; which constituted his whole emoluments in respect of those estates,

310. Then Mr. Ryland’s claim now is only for 75 /. a year 7—No more.

311. Was Mr. Ryland at that time in receipt of a pension of 300 L a year 2—Yes.

812. Was it charged upon any particular fund ?-~No.

3813. Was there any further communication made to the commissioners as to the payment
of the allowance to Mr. Ryland ?—The book from which I read this letter terminates the
proceedings of the former commission. I became sole commissioner, and as such bad the
whole management of the monies, and I received warrants from the Governor for the payment
of Mr. Ryland’s retired allowance of 75/. a year. .

-314. Have you any entries in your books which will show when the first of these warrants
was issued ?>—I have. . .

315. Will you send the dates of the first of the last warrants?—I can send the first and
also the last, that I received ; butafter the last that I received, there were some ulterior ones
upon the Receiver-general, the monies having been ordered to be paid into his chest.

[Mr. Stewart subsequently sent in a note, dated 28 November 1835, by which it ap-
peared that the first warrant for Mr. Ryland’s allowance was dated May 28th 1828,
and was for two years preceding; and that the Jast warrant on Mr., Stewart was
dated November 1st 1828.] ‘ '

316. Do you know ofany other correspondence respecting Mr. Ryland’s allowance, besides
the letter from Mr. Cochran you have mentioned, previously to the issue of the first warrant?
—None upon his claim to a retired allowance.

317. What occasioned the cessation of the warrants for the allowance 2—The giving up of
the proceeds of the estates to the Legislature without any condition for payment of the
salaries and allowances formerly paid fiom that fund. The Assembly, 1 understood, refused
to grant the retired allowance of Mr, Ryland. :

George Ryland, esq., culled in; and Examined.

318. Do you know of any official communications which passed between Lord Aylmer and
your father on:the subject of his claim?—There was a_memorial from my. father to the
council at the time of the payment made in 1834 from the military chest, and there was a
minute of council stating their reasons for omitting him. I know of no other official commu-
nication except Mr. Ryland’s memorial to the Secretary of State, which Lord Aylmer for-
warded, and informed me, about July last, that the answer was, that there were no funds out
of which to pay tlie allowance. [ know of no other application in any other quarter; he

_waited for the adjustment of the financial difficultics,- and relied on the faith of the Govera-
;qentlﬁ}r the payment of his arrears. The Secretary of State has always acknowledged
his claim. ' e

319. Would your father have any objection now to petition the House of Assembly ?—

I think he would; because he would feel it to be hopeless; he thinks there isa personal
feeling against him in the Assembly, : : : :
"~ 320. Has he everapplied to the Assembly ?—Never.

321. Has he ever been formally recommended to apply to the Assembly ?;Not to.my '

knowledge,

322.-Did not Lord Aylmer everapply to the Assembl'y 1—Never, eicept by inserting the’

charges in the estimates. : :

323. ‘Then no remonstrance or a special report on the subject has ever been addressed to
the Assembly 2—None further than a note to the estimate for 1832, in the following words :
* The disposal of the Jesuits’ estates being now under the direction of the Piovincial Legis-

0.3. : H2 : _ lature

G. Ryland, Exq.-
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lature, the charges which have herctofore been borne by the funds of these estates are now
included in the annual estimate, with the hopes of their being provided for by the bounty of
theLegislature, as expressed in the despatch of Viscount Lord Goderich of the 7th July last.”
I should apprehend, that note must be considered as a recommendation from the Governor.

324, Were there any other charges similarly circumstanced on the Jesuits’ estates 7—I had
an allowance of 50 ‘currency, as former secretary of the board, precisely on the same
grounds as my father’s, except, of course, that my length of service was less.

Mr. Campbell, King’s Notary, Examined.

325. You are King’s notary 7—VYes. .

326. How long have you had the employment ?—About 15 years.

b 327. It is not a salaried office?—No ; it is paid according to the nature and quantity of the
usiness.

328. Whatis the nature of the business ?—I merely draw up papers, and prepare the deeds
inany case where any conveyancing has to be done on the part of the Crown.

329. You are then acquainted with the foundation and description of different sorts of
Crown property >—To a certain extent. .

330. How long have you been notary 7—Twenty-three years.

331. How far back have you leases of the King’s posts?—Only the existing lease. That
was the first done by notarial act, as previously the grant was made by letters patent in
council. I furnished a copy of this lease the other day to Mr. Walcott, the civil secretary.

332. Have you the lease “of the King’s wharf ?—No; the lease of the King’s wharf and
many other leases are made by letters patent. Sillery is so leased. It used to be done by
notarial act. Thesame is the case with the other Jesuits’ estates. ,

333. Youare a native of this province 7—I am.

334. Do you know what are the quit-rents of the Crown, or whether there is any distinc-
tion between them and the cens?—The word quit-rent is, I believe, strictly speaking, a
translation of the words cens et Tentes as used in this country, being 2 small amount and per-
petual rent by the tenant to the seigneur, or lord of the manor, in token of subjection. .

335. Do you not understand the bed of the St. Lawrence to be Crown property *—Yes ;
I do not know whether the same is the case with the whole of the St. Charles between high
and low-water mark.

336. Are you notary of the Jesuits’ estates ?—Yes.

337. Do you consider them Crown property ?—Yes. o

838. Is there no difference of opinion on the subject >——Certainly there is. Some persons
suppose it to belong to the province for education.

339. If public property, must there not be some person in whom the legal estate rests; in
short, must not the title be in the Crown >—Yes. )

340. Did not the old French law, still subsisting, authorize the Crown to take from any
seigneurie such lands as were wanted for military purposes ?—Yes.

341. The same law, I believe, gives the power of cutting ship timber 2—Yes.

842. And theright of making roads 7—It does.

343. And the right te certain minerals ?¥—Yes.

344. If the Crown exact its right to land for military purposes, does it not usually pay
the value ?—I am not sure if the law enjoins it ; it is the practice ; and in some cases lately.
the censitaires have refused to take out their ¢itres-nouvelles, without having a clause for
indemnity introduced. :

The Honourable Jokn Molson, Examined.

345. HavE you considered the subject of the independence of the Judges, and the crea-
tion of a court of impeachment?—I am of opinion thatthe Judges should be independent
of any bias or sway from any party whatever ; that a court of impeachment would be very
convenient; for that in referring cases home, the mere suspension of the officer amounts in
itself to a punishment, Here, on the contrary, you would have the shortest issue of the
canses. If the Council were the Court, I do not see any objection to an appeal from
them. -
346. Have you ever tarned your mind to the difficulties of establishing a court of impeach-
ments? I have never investigated that question so accurately as to wish to offer an
opinion. :

p347. Have you ever considered particularly any conditions proper to be annexed to the
cession of the hereditary revenue?—The misfortune was, the surrender of the revenue given
up by Lord Ripon without imposing beforehand whatever conditions were necessary. .

348. What conditions would it be your wish to make, supposing the Government as ad-

vantageously placed as before the cession of that revenue ?—There ought to be a sufficient

- ‘and permanent civil list. For its duration, a term of years, what number, I will not prescribe,

would be preferable to the King’s life, because of the .uncertainty of that period, and the
time that must elapse before its termination became known here... - - . " . .. . =
349. If the judges be made independent of the Crown, there must of course be some tri- .
bunal competent fo remove them ; what tribunal would you recommend ?—I presume the
Council ; that is the analogy. The Council, in its present form, is not acceptable .to the
Assembly; but, if it were elective, I do not see why you should have the two houses at all,
350. Do you think that if another tribunal than t“{'xe Council' could be formed within the,
grovince; it would be generaily acceptable?—I have not taken interest. enough in politics; -
will not undertake to say. o

351, Are
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351, Are you aware of the recent resolutions proposed in the Assembly on the indepen-
dence of the judges 2—1 have not given them any particular attention.

352. You are a legislative councillor 7—Yes.

853. You have, 1 believe, numbered 70 years?—Yes.

364. How long have you resided in Canada ?—Fifty-three years.

355, You have been engaged in mercantile pursuits?—I have had breweries on a con-
siderable scale, and since the year 1810 1 have been connected with steam navigation.
I have been tolerably successful 1n trade.

356. Have you not been a member of the Lower House 7—For one session I sat for the
East Ward of Montreal. .

357. Where is your residence ?—My principal residence is at my brewery at Montreal,
but 1 have property at the Isle Marguerite. Montreal is the chief site of my property.

358. Were you ever president of the Montreal Bank ?—Yes; I was chosen to that office
without solicitation, having been waited upon by a respectable deputation from the directors
to request that 1 would receive that situation. )

359. You Lave not attended meetings of any of the constitutional or other political associa-
tions ?—DNever.

360. You have not been a keen politician %—No, I have never felt violently on those
matters. [ am attached to the monarchy; but I should wish it to be restrained within its
proper limits. . :

361. Isit your view in politics that the inhabitants in Canada should have the full enjoy-
ment of the British constitution ?—1I should have no objection to the adoption of it, although
I view our colonial constitution as a written one, and should rather wish to adhere to it. One
of the main differences between the English and the provincial constitution is, that in the
lutter there is no hereditary branch of the legislature, nor indeed any materials for it.

362. Would you propose any alteration in the form of the Legislative Council 7—No. In
the history of the Council you must remember that the Government had to take such people
as they could find. For some time it was indispensable to recur to the civil servants to find
individuals qualified ; the improvement of the province has now.brought forward others
equally qualified ; but the functionaries previously appointed were named for life, and of
course retain their seats, except the judges.

363. The number of the Council has been materially increased ?—Yes ; it has been mate-
rially increased, and by the addition chiefly of gentlernen not connected by any pecuniary
ties with the Government. If the majority were sclected from the French Canadian part of
the community, the power of the Council would be almost as much neutralized as by its being
made elective. This is my opinion, and-1 only mention it as matter of opinion. [ have
heard a French Canadian gentleman admit, in his arguments in the House, that, having
travelled through England, Treland, Scotland and France, he had nowhere secn peasantry so
happy as in this province. ,

364. Does that coincide with your own observation ?—Entirely. .

365. Are you a member of the Church of England ?—Yes; | am numbered in that church.

366. Have you thought of the best mode of providing for its su; port 7—Not much; but
the reservation of a seventh of the lands for it, seems to me utterly objectionable.

307. Are you adverse, then, to any large allotment of lands to a body of clergy 71 de-
cidedly object to grants in mortmain, unless for the site of a church, of a school, a burying
ground, or other such limited purpose.

368. Are you aware of the bill confirming in mortmain the existing titles of all religious '

bodies, now before the Legislature?—I am not aware of its being so worded, but I shall look
into it ; and if the effect be such, oppose it to the extent of my power.

I have always opposed the claims of the St. Sulpicians at Montreal, and have never made
payments to them, but I believe my son has done so.

369. Are you aware of any difficulties which exist respecting the boundary line between

- Upper and Lower Canada ?—Great difficulties arising out of the want of a sea-port, and the
apportionment of duties between the provinces. ' ) .

870. But are there any difficuities as to what actually constitutes the true line of boun-
dary ?-—I do not think that ; I only think the line an unfortunate one, and, very injurious to
Upper Canada.

371. Have you seen a petition within these few days from a widow, Made. Beaujeu, stating
that her rights are subjected to litigation by the want of certainty in the boundary between
the two provinces 2—1I have not seen it.

372. You are not aware that Colonel Bouchette also states difficulties as to-the exact line
of boundary between the provinces?—I have heard conversations on some uncertainty in the
line from Point 3 Baudet to the Ottawe, . :

373. Do you know whether the islands of the Ottawa, such as the Callumet Isle, and
others, belong to the -upper or the lower provinte ?—I do not know ; I have little acquaint-
ance with the localities.

874. Do youknow anything of the boundaries betwecn Lower Canada and Labrador 7—
1 have not turned my attention at all to the subject of boundaries. I have no knowledge
of the lower boundaries. .

375. With respect to the commissions of the judges, for how long should they run ?7—

I would not have them merely for the duration of the civil list, or of the cession of the Crown

revenues, but would have them for life or good behaviour.

376. Their salaries should be for the same time as their commissions !~Assuredly so;
they ought to be permanent; they may be increased ; but to subject them to diminution
would defeat the principle. -

013- . . H 3 377. What
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377. What is your opinion of the present remuneration of the judges 7~~They should be
well paid. 1t may be a question whether there should be two chief justices; but the chief
Justices, whether there be one or two, onght to have 3,000 L, and the puisne judges 2,000 /;
per annum. Itis of great importance that the emoluments should be such as to induce those
who have high incomes at the bar, to accept the office. I must say, that I believe I name
higher salaries than most persons in the province would do, but thatis my opinion.

378. Have you heard of any intention of lowering the salaries of the judges ?—Merely as
private conversation, of which I would not wish to speak.

_ 379. What, in your opinion, would be the effect of materially lowering the salaries of the
Judges?—Instead of having the best persons the province can supply, you would only have
those who cannot live on their practice.

380. What would be the effect of mmaking the judges removable by the Governor or the
King, on the address of the Assembly alone?—T think it would not be constitutional.

381. Would it not be the consequence that cither the Government must yield to the
Assembly, or the King, or his representatives, be brought into collision with the Assembly ?
~1 think there ought to be an address from both branches. ~

382, Has your attention ever been turned to the question, how the judges ought to be
removeable from office ?--1 have always understood thut at present the King gives the office
and the King can take it away; but 1if one branch were able to demand the dismissal of a
Judge or public servant, as of right, this would be unconstitutional.

Anything amounting in effect to an order from one of the other branches of the Legisla~
ture, with which the King could not refuse to comply, would, in my mind, be extremely
injurious.

J383. Have you ever formed an opiuion whether the judges should be permitted to sit in
the Legislative and Exccutive Councils ?~-I believe it would be more agreeable to public
feeling if the necessary legal information were supplied by a person not holding the office of
judge. If, for instance, Mr. A. Stuart, or some such person of considerable legal evidence,
were to preside instead of a judge. But legal information is wanted by the members of the
Council, for which hitherto I have looked to the chief justice and the law clerk, and I felt
that I had reason to complain that they did not make us aware of an objection to an elec-
tioneering bill, which I should have opposed had I secn the objection, but which passed into
a law, and deprived the partners of mercantile houses of the power of voting for property
which they held as a firm. One gentleman in Montreal, who paid 25/ assessment, at the
rate of 64, a pound, had no vote. :

384. Would not the legal information you require be secured if retired judges sat in the
Legislative Council 2-—Most assuredly ; but as retired judges ought to have a handsome
provision, I do not know what would be public fecling as to their sitting in the Council.

385. Butif their pension were granted to them unconditionally and for life, cught they
not to be considered independent persons ?—They ought to be so.

38G. Have you ever considered what would have been the terms which you said ought to
have been made when Lord Ripon gave up the duties under the 14 Geo. 3?—I have not
deliberated much on that, but if I appeared again before the Commissioners I should be more
prepared to speak.

Jokn Neilson, Esq., Examined.

387. You are the same gentleman who was examined in 1828 before the Canada Com-
mittee of that yeur, and who was the bearer of a petition from the Quebec Constitutional
Association to ingland last year 7—Yes.

388. You are still a member of the Constitutional Association of Quebec?—Yes; but
before proceeding further, I must explain that I hold no power of representing others; [ am
no longer agent for the petitioners who deputed me to England ; nor have T received any
authonty to spcak in my capacity of member of the executive committee of the Constitu-
tional Association. As a private individual, I am willing to give any information, or state
any opinion in my power. *

389. Upon the question of the surrender of the Crown revenues, could you offer any
opinion ; or have you had the subject much under your consideration ?—I certainly have
turned my attention frequently to that subject. I have always been of opinion that there
should be a permanent provision for the support of civil government in the province ; that
as to the amount, it ought to have some relation to the amount of the revenue surrendered ;
that the administration of justice cught to be made quite independent, both of the Crown
and the people; und that the Governor and the principal officers absolutely necessary for
carrying on.the Government, ought to be made independent of the annual vote of the
Assembly. 1 do not, of course, mean to embrace all the expenses of civil government, but

_ the support of the principal officers.

390. Then your direct object would be, to make the principal officers of Government in-
dependent, but you would at the same time have some reference to the amount of revenue
surrendered ?—Certainly. In all these matters there must be. something in the nature of
a treaty, in which the independence of all the three branches of the Legislature must be
provided for, - .

301, In the preceding answer, have you reference to the revenues now remaining -to- be
given up, or would you include such as have already been ceded ?—I should include the
revenue already ceded. S .

392. You would include the duties under 14 Geo. 37—Yes; the cession of that revenue
having been made upen the understanding that an adequate provision would be made for
the support of the civil goverument, ( o
383, Then
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383. Then you approve the cession of the whole revenue of the country, provided a
sufficient civil list be secured ?—Certainly ; they are very bad managers of our revenue in
England ; they are accustomed in their own persons to a far larger scale of expenditure
than we are here ; and thev are not fitted to deal with a public revenue so moderate as ours.

894. Can you state your idea of what the civil list should be, or who should be the civi
officers comprised in it ?7—That must be a matter of treaty. It is certain that the Crown
bas a revenue of its own in the province; there can be no question that it has the right of
using that revenue according to law; and if it be prepared to give up that right, it must be
for itself to make what conditions it can and may think proper, in eflecting the surrender.

895. Can you state, proceeding on that principle, what terms you think the Crown is now
in a position to make ?—It is impcssible for me to state what terms the Crown can make, or
ought to accept of; but I think it would be very wrong to give up any right or power that
it has, without an adequate consideration. . There has been too much disposition to encroach
upon the Crown, and this requires to be met by a corresponding resistance. Itis not well
that any part of the state should have all the power to itself.

396. In proposing the civil list, you would exempt the Governor from the necessity of an
annual vote 7—That was always agreed to in the Assembly; the Govemor, the Lieut.-
governor, the Executive Council and the judges were always included in a proposed civil
list.

397. You would in like manner render the attorney and the solicitor-general independent
of the annual vote 7—Yes, for their subsistence they should have an adequate fixed salary
to constitute their remuneration, but not their contingencies. :

398. Their contingencies have been a subject of abuse?—They should be liable to check
.and control. .

399. And the civil secretary ?-~The civil secretary seems to me to be an officer who ought
to be independent of an annuat vote. He seems to me so closely connected with the
Govemor, that unless independent, it would scarcely be possible for the Governor to make
use of him. I should say the provincial secretary ought also to be independent of an
annual vote ; in short, I should be of opinion, in case of a misunderstanding, the Govern-
ment ought to be able to go on uatil the matter be fully considered, and reason and justice
prevail ; 1t ought not to be subject to the sic volo, sic jubeo of any one.

400. Upon that principle would it not be necessary to provide for the contingent expenses
of some departments as well as for salaries 7—Generally speaking, I should say, the con-
tingent expenses ought to be checked by an annual examination and vote in the Assembly;
but for some there ought to be a fixed sum granted. In those cases, the officers ought to
be placed in such a condition that they could carry on the Government, but they should not
be able to asugment their expenses at pleasure and without control; they should bave
something towards their expenses,

401. Are you then of opinion that on the same principle something towards the contingent
expenses of criminal justice, and the support of gaols, ought to be permanently provided for?
—Certainly, uatil the localities be charged with the expenses. :

In respect of gaols we are miserably off at present; it is discreditable. As to the admi-
nistration of criminal justice, I have myself been obliged to advance, out of my own pocket,
funds for the apprehension of criminals, and the means of subsistence to petty jurors, who
have come from a distance of 20 or 30 miles to serve at quarter sessions, and who were, at
that distance from home, in a starving condition.

These advances were made as loans, but great part of them have never been repaid.

402. Are there anX more of the officers of Government, besides those already mentioned,
whom you would include in the civil list; for instance, the receiver-general 2—I think he is
already provided for, inasmuch as he pays himself out of his gross receipts. If it be not so,
1 am of opinion that he ought to be included in the civil list.

" 403. And the inspector-ﬁeneral of public accounts?-——The present system seems to me
very defective. There ought to be some general auditor of accounts perfectly independent.

404. Upon the principle you have recommended of enabling the Government to go on for
a while during misunderstandings, would it not be as necessary to provide for the subordinate
officers of Government as for the others, inasmuch as their functions, though less conspicu-
ous, are not less indispensable ; and inasmuch, moreover, as they would be, less than their
superiors, able to subsist during a long stoppage of their emoluments 2—That is the really
difficult question. If the Goverdment could go on permanently, without any check from the
Assembly, with all its officers, there would in truth Ee no check at all.

The real power of control in the Assembly consists in its being able to make some persons
suffer. In differences between the branches of the Legislature there must be sufferers ; the
question is, where the suffering ought to terminate. If the Assembly could not inflict incon-
venience, it would not be respecteg at all, and the Government would naturally be indifferent
to its views. It ought to be able to influence the Govemment, but not to subvert'it. We
have experienced the first state 1 adverted to already. The Government in this colony used
to be independent of the Assembly, and abused its independence ; it was high tine to put a
check upon it, but perhaps the power has now fallen too much the other way. .

405. It-appearsthat, if the duties under the 14 Geo. 8 had not been given ug, the revenues
at the disposal of the Crown would amount to more than 50,000/ ; now, such being the case,
what, upon the footing of a matter of treaty as you consider it, would you hold a fair propor-
tion to ask for the purposes of a civil list?—-l{l the present disposition of the Assembly I
should think that as much should be obtained as might be possible. If an inclination to
quiet and reconciliation were shown, I would riot hold out on smali considerations, but other-
wise it appears necessary to keep or to get all you can,
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406. The revenues under the 14 Geo. 3 being in fact given up, and the sum now to be
surrendered not exceeding one-half of the amount mentioned in the previous question, have
you considered the line of policy that it would be prudent for the Government to adoptin the
possible case the Assembly should decline to accede to any reasonableconditions?—In the case
supposed I should feel no difficulty ; T would resume the duties under the 14th of the King ; I
would retain what 1 have, and would apply all those funds together to the expenses recog~
nised by the last Act of Appropriation until we should arrive at a better understanding.
1 would not enter into any expenses which had not previously becu sanctioned by the Legis~
lature. That money, under the 14 Geo. 3, was given up to us in the confidence that we
would make reasonable provision for the support of the civil government, and.we have no
right to use what was ceded to us for good purposes in order to coerce. the British Govern~
ment to subvert the constitution. ‘

407. To carry into effect such measures would it not be necessary to have recourse to the
Imperial Parliament ?—It would, undoubtedly. .

408. And would not a minister who introduced a bill to that effect into Parliament appear
to make a proposal inconsistent with the Declaratory Act of 1778 2—No, not in my opinion.
The duties under the 14 Geo. 3 were imposed four years before the Declaratory Act, and, if
they had been affected at all by that statute, they in fact could not have been lawfully
collected.

409. You adhere then to the arzument on this subject used by Mr. W. Horton before the
Committee of 1828 ?7—I am of opinion generally that the colontes ought to have the control
of all their revenues. I differed from Mr. W. Horton at the time of the Committee of 1828,
but he produced opinions of the law officers in his favour, and the Committee took the same
view, and then, whether or not I approved of it, I of course was willing to submit to what
was the law. ,

I may here remark that, in common with many other members of the Assembly, I objected
to the civil list bill for Canada introduced into Parliament by Sir G. Murray ; that [ hoped
that, if the right of the Colonial Legislature to appropriate the duties under the 14 Geo. 3
was admitted, the Assembly, in good faith, seeing that Parliament would have gone further
than even the recommendation of the Canada Committee of 1828, would make a fair pro-
vision for the support of the civil government, and re-establish tranquillity in the country.
I communicated these views to persons of some influence in England, and was so far, per-
haps, instrumental in procuring the enactment of the 2 & 3 Will. 4, c¢. 23. The expectations
I at that time expressed have not been fulfilled. .

410. Even if not contrary to the Act of 1978, would there not be great difficulty in carry-
ing through Parliament a bill for restoring the proceeds of the 14 Geo. 3 to the appropriation
of the Government ?—1I do not think there would be difficulty if it could be shown that with-
out it the British Government in this province must become extinct. )

411. On going to Parliament would it not be necessary to show that every possible con-
cession, consistent with reason and the constitution of the colony, had been previously made
to the Assembly ?—Certainly ; the Government ought of course to have a good cause.

412. Would it be reconcilable with the establishment of such a case to demand now a
much larger civil list than was proposed by Lord Ripon ?—You give up more than Lord
Ripon did. You have offered to give up everything ; the very means of existence ; and the
materials of a growing revenue in the wild lands. Ygou might readily raise more than enough
for the support of the civil government, by the disposal of the King’s right on the wild lauds ;
and nobody, I believe, has hitherto disputed that right. ] )

413. Whilst the duties under the 14 Geo. 3, were still at the disposal of the Government,
was there less dissension than now, or was the Government able to avoid the same embar-
rassments, except by courses which have since been condemned as unconstitutional 2—Those
courses were perfectly unnecessary. The Government had at its disposal the means of law-
fully paying all its necessary expenses, had it been economical. There never was a country
in which there prevailed so much quiet as in Canada, till the House of Assembly was re-
quired to provide for the expenses of the civil government ; since that time there have been
constant quarrels. The revenue gronounced by the King’s lawyers to be at the disposal of
the Crown, would have been sufficient to defray all the expenses of the public service, if
properly limited ; but every Government has been inclined to increase its expenditure, and
hence the revenue at the disposal of the Crown was insufficient. The desire was always to
find an outlay for all the money that came in. The necessary expenses of Government need
not, now, exceed 40,000/, per annum, ] : ] o o

414. Supposing the Government put by Parliament into the situation you have contem~
plated, do you think the administration of affairs could be carried on in the face of such
an opposition as might be expected from the Assembly, a body invested with the privileges
of representatives of the people, and drawing analogies from the House of Commons, or
would not further measures become necessary, leading to the suppression of the Assembly ?
—I think not. There would be clamour; but being unfounded it would have little effect.
The bulk of the people seeing that the Assembly had not met’the reasonable views of the
British Government, would not entertain any warm-feeling on the subject. They would see
it to be_clamour, and would disregard it. There 'is at least one-fourth of the most
active part of the population who are decidedly ‘opposed to the extreme. pretensions.of the .
Assembly. . They are quite powerful enough to resist any violent proceedings of the others;,. .
and to keep peace in the country. B PP PR S

415. Have you considered the effect’ which the line of “policy you have recommended
might produce in the upper province, where there are no distinctions of national origin 7— .
The population of Upper Canada is very different from that of Lower Canada.--They-are

. A ’ ‘ acquainted
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acquainted with the British form of government, and 1 believe that the majority of them
want nothing different from the British constitution, fairly and honestly administered. Their
question of a civil list is settled, and the measures contemplated would not affect them in
the least. There are national distinctions in Upper Canada, though not to the same extent
as in Lower Canada. They all speak the same language, and have been accustomed to the
same laws and usages. The new comers from the Brifish isles form something of a distinct
class from the others, and do not agree with them quite so well as they ought to do; but
they all end b{ becoming good members of the community of Upper Canada. Here the two
races remain always distinet. In Upper Canada, I believe, the whole population, including
every class of whatever politics, are sincerely attached to the connexion.

416. You have turned your attention to a Court of Impeachments ?—1I have thought upon
it, and voted upon it; and it has been and continues my opinion, that there ought to be a
court in the province, and that court be the Legislative Council, provided, however, it be
not elective. The opinion 1 have expressed, was also that of one of the best and most patri-
otic men I have known in Canada, tge late Judge Bedard, of Three Rivers,

417. Do you suppose the Assembly could be induced to pass a Bill, constituting the
Legislative Council a Court of Impeachments?—They have passed such a bill twice ; and
1 do not see why they should not again.

418. Since they attached so much importance to the question of an elective council, have
they not pledged themselves against erecting the present Council intoa tribunal for impeach-
ments ?—I do not know; 1 only know that they have pledged themselves to an eYective
council. Co ‘ )

419. Have they not twice rejected the measure of making the Legislative Council, as now
constituted, the Court of Impeachments 2—They have; but I should hope that in the end
they would consent to adopt the rule of the British constitution. If they take the constitu-
tion in one respect, they ought to accept it in others.

420, Would you think the independence of the judges, and the creation of a Court of
Impeachment, so important, that the whole of the projected financial arrangement should
be sacrificed, if those two points could not be settled 2—Yes. - We ought to have the whole
constitution, and nothing but the constitution. We ought to have a competent tribunal, in
like manner as the House of Lords in England. It would be a great advantage to have a
court in which a person who brought an accusation should know that he woild have to
appear on'the spot, and make %ood his charges. The British constitution, whether or not
the best in the world, (as certainly it has been the best in practice,) is, at any rate, one of
which you cannot have a part without the rest. Itis so wrought together by time and prac-
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tice, and' the good sense of the people during centuries, that one portion will not work

without the others. The United States are mainly indebted for their present constitution to
the model of the British constitution. The mere machinery of the British constitution is
useful; the very forms themselves, if adopted, will in time work into a good system of
government. - - T ’

421. Do you conceive the bulk of the lower classes of Canadians, of every origin, to be
favourable to British connexion?—Decidedly. I am satisfied that the great mass of the
people of every description, desire 2 continuance of the connexion with Great Britain.

422. Do you say the same of all persons of political influence in the country ?—I have
had extensive opportunities of observation, and when I was accustomed to be among them,
I never met one who was disaffected to the British Government. I cannot say whether
there has been any change since; therc may have been examples of change; and 1 have
heard that there are some who entertain views inconsistent with British connexion.

423. How do you understand the 28th of the 92 Resolutions passed in 1834, of which a
copy is now put into your hands ?—1I certainly understand that as meaning that the Governor
ought to be elective, and all public officers besides.

424, To what extent do you consider the French Canadians to be under the influence of the

leaders, and to be an excitable people 2—I consider that they are quite excitable, but not for-

theories of government ; anything that will insult them, or affect them in their feelings and
interests, will stir them up very Teadily, The mass of them are not very much under the
influence of their leaders. "The truth is, that the best of the French Canadians will take
very little partin the public affairs of the community: those affairs are in the hands of
lawyers, doctors, notanes, surveyors, small traders, tavern-keepers and mechanics : many of
the most respectable kabitans take no interest in political transactions.

425. Do you think that if there was some scheme to sever Canada from Great Britain,
and it were giscovered, the majority of the people would be prepared to assist in putting it
down?—I am clearly of opinion that they would. If the question advert to anything
in the shape of a_plot or treasurable conspiracy, or to anything to be carried by violence,
(i)_r c(:innexion with a foreign power, I am persuaded the people would gladly see it de-
eated. . :

Jokn Neilson, Esq., further Examined.

420. Before proposing to Parliament to repeal the 2 and 3 W. 4, ought not the Assem-
bly be asked whether it will repay the arrears, vote the ordinary services, and grant a mode-
rate civil list ?—Certainly. As soon as a commission was appointed I thought it no more
than natural that every endeavour should be made to ascertain whether the Assembly
would do what was reasonable. to enable the Government to go on. I was sorry thata
commission was appointed, but if it were sent here at all, of course-the intention of the
Government must Eave been to try once more whether the Assembly would return to mode-
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rate courses. The appointment of a commission seemed necessarily to imply such a system
of conciliation. For my part, I thought there had been evidence enough already.

427. You were several years a member of Assembly ?—Seventeen years, from 1818 to
1834 inclusive

428. What is the average duration of the sessions of the Assembly 2—If not interrupted by
quarrels, their average duration has been about 60 days. If the previous session had been
interrupted, the succeeding one would of course be longer.

429. Do they usually sit after March 2—The latest prorogation has generally been in
March. The lz’egislature usually separated before the winter roads were broken up. I
think there have only been one or two instances since 1791 of their sitting subsequently to
the beginning of April.

430. Would it be inconvenient to the members to be detained in summer?—7Yes, both as
respects business and agriculture.

431. Since the opening of the present session on the 27th of October this year, there has
been no apparent progress made towards a sup;ﬁy, either for the arrears of the civil govern-
ment, or the estimates for the current year ?—None that I am aware of. I have not even
heard of a report having been made by the Committee to whom the estimates and messages
are referred. .

432. Are you aware that they have passed one money bill for payment of the members,
and also several votes of appropriation for local ‘i)urposes 7—Yes; | must add, that when
I was a member of the House, we usually reserved the supplies for the last.

433. Is the course of voting special grants and local appropriations before others usual ?
—It has frequently been done.

434. If they were to put these appropriations for local purposes into a separate Act, and
afterwards pass an Act to pay the arrears and estimates for the current year out of unap-
propriated monies, would the first Act attach upon the public monies as an appropriation,
so as to prevent the agplication of them to the second grant?—It has been the practice to
keep all the Acts to the last day of the session, and all being assented to then on the same
da{, one Act has not a priority over another.

f the funds in the chest were insufficient to meet all the grants, the Governor would be
reduced to the unpleasant necessity of making a selection.

435. But if the assent of the'executive were given to a Bill before the end of the session,
you are of opinion that it would attach on the public monies 2—f do not know how far that
might be in law, for in law the session is viewed as but one day. In common understanding,
however, such a Bill would no doubt be censidered to have a priority.

436. Supposing the assent to be given to a Bill for miscellaneous appropriations in the
middle of the session, would not the parties to whom the money is appropriated have an
immediate right to demand it >—Certainly.

" 437. You are aware that two money Acts have passed this session 2—Yes.

438. Is it usual that the appropriations for local purposes should be put into a separate
Act from the appropriations for the civil government ?2—It has been the counstant practice.
In fact, it is no more than conformable to the original instructions to the Governor at the
commencement of the constitution, which require that every separate object should have a
separate Bill. These instructions were communicated to both Houses of the Legislature.
1 understand that the ground of the rule was that the two other branches of the Legisla-
ture ought to have the power of judging separately upon the different classes of appro-

nations. '
P 439. Has it been usual to vote the local appropriations first, or the appropriations for
purposes of government ?—Generally charitable purros& bave come first, the expenses of
%ovemment next, and local improvements last; but latterly, owing to the dissensions which
ave prevailed, 1 believe the votes for the Government have been &ostponed to the last.

410. But by the practice of giving the assent to no Bills until the last day of the session,
the different appropriations have been prevented from obtaining any prionity over one an-
other 2—Yes, there have only been one or two exceptions since the constitution began, to
the practice of deferring the assent to the end of the session.

441, What has been about the amount during late years of the mropriations for chari-
table purposes ?—I think from8,0001. to 10,0004 a year; but I speak without documents,
and only from general information.

442. Do you include in that the appropriations for education 2—No; they have been
from 20,000/. to 30,000/ a year; I speagc very widely, but I believe the limits I mention are
tolerably correct. .

443. What is the usual amount voted for local improvements ?—The amount for local
improvements, such as roads and bridgés, has varied according to the state of the public
chest. Usually they have taken all that remained after the votes for charitable purposes,
education, and the support of the government; and sometimes they have even anticipated
the revenue of the coming year. 1 have known those appropriations for local improvements
to be as high as 50,000/ a year, and as low as 5,000/ .

444. Have not those different appropriations for miscellaneous services generally ex-
ceeded the appropriation for the support of the civil government ?—They have done so.

444*, In the present very unusual state of circumstances, do you apprehend there will be
enough money to meet the votes for arrears for the services of the current year, and also the
appropriations for improvements ?—That must depend on the state of the chest, and the
amount of the demands of Government. My knowledge on the subject is very loose. As
far as I can form an opinion, I should think that after the grants to charitable purposes
and education, there would remain very little in addition to the charges of Govemmenlt foxi
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local purposes. I wish to be understood that in all these matters I speak without precise
knowledge.

445, Sgincc the passing of the 2d and 3d Will. 4, has there been any Act of Appropriation
for the civil government ¢—Yes, there was one passed in 1832.

446. That Act did not appropriate the money specifically to particular purposes 2—No, it
did not.

447. The Bill granted about §8,000 . for the purposes of civil government generally ?2—
It gave that amount for the purposes of civil government, the administration of justice and
the expenses af the legislature, not for the civil government alone.

448. Was any Act ever passed in Lower Canada appropriating money specifically to par-
ticular purposes >—No. El)n some Acts of indemnity I think there have been particular
approprations, but there has been no general Act containing specific appropriations. There
have, however, been examples of bills of that nature passing through the Assembly.

449. Has any Act of Appropriation passed since 1832 >—The Acsembly sent up a Bill of
Appropriation in 1833, but it was rejected by the Council, and no Act of Appropriation has
been passed subsequent to 1832.

450. Have the appropriations for miscellaneous services generally been for good and
laudable purposes 7—The. charitable appropriations have generally been for good purposes.
The votes for local improvements have also had goed objects ; but they have frequently
degenerated into jobs ; I used to vote against them, excepting for roads of communication
with adjoining counties, canals and other purposes that seemed for the general advantage of
the country ; but those which were voted for local purposes in the counties sometimes be-
came a sort of jobs. The members frequently had interested views when they introduced
the measures, and the same thing prevailed in the choice of the commissioners whom they
reconnnended to be appointed by the Governor.

451. Has not the practice of voting money for improvements last of 2ll, and making them
absorb the surplus revenue, a tendency to bring forward crude and hasty plans of improve-
ment, in consequence of that surplus being of uncertain amount, and varying, as you have
said, from 5,000/. to 50,0004, 7——It has had that effect.

452. In the present state of the House of Assembly, are the commissioners appointed for
improvements chiefly of British or of French origin?—*Some years back many of the
commissioners were members of the House, and in consequence of there being great arrears
unaccounted for, once I think to the amount of 150,000/, the Assembly resolved that
members should not become accountable for public money, without first vacating their seats;
and at last, after much opposition in the Legislative Council and at home, a Bill was passed
enacting the beforementioned resolution into law. I should think that, on examination,
a large sum might still be found unaccounted for by the commissioners. [ pever recom-
mended one commission, or accepted a commission myself, .from the impression I had about
them.

453. Would not these commissions, being chiefly bestowed on French Canadians, furnish
somewhat of an answer to the complaint which is made that persons of British origin have
too larye a share of profitable employment ?—No, I think not. If the commissioners did
their duty, the office would be rather burthensome than otherwise.

454. Supposing you had succeeded in your vote a'ﬁainst the appropriations for local pur-
poses, how would you have applied the surplus ?—To purposes of a more general nature ;
the communications with the neighbouring provinces, the improvement of the St. Lawrence,
&e. &e. At one time money was voted to purchase seed-corn for farmers, for an object
originally good, but finally turned into a job.

455. Might not the desire of a share in this surplus have much to do with the dissensions
in the province?—1 think not. The jealousies between the inhabitants of English and
French origin are the real source of difference. The first have had too much in their hands,
and the French Canadians too little, and there has been much competition and jealousy. The
struggle has been for place, emolument, power and distinction, more than for a share of the
surplus revenue applicable to improvements. The persons who would seek that are not of a
class to enter on contests which would distract the province. The surplus revenue is second-
ary, :lalnd moreover the English and the French Canadians have both had their shares pretty
equally.

458. Might it not be a good course, if this surplus revenue gave rise to jobs, to take off
some of the duties from which the money comes 7—I have always thought so. If it is not
wanted and applied to proper purposes, we ought to leave the money in the pockets of those
to whom it belongs. At the same time, as our revenue is so subject to vary, we ought to
have some surplus beyond the actual wants of government. 1f the surplus was less, I believe
- that the quarrels would be less also.

457. Were you in the Assembly when the proceeds of the Jesuits’ estates were given up?
—Yes.

458. Was it your understanding at that time, that not only the proceeds, but the manage-
tcnent would be given up 2—Not at all. 1 understood that the sole manager must be the

rown. :

459, How did it happen that the Legislature passed an Act by which the salary of the
commissioner was limited, and other points of the management regulated ?—That was an
Act with the assent of the Crown; itis law, and of course it is to be obeyed. I myself, as
chairman of & committee on education, brought in the bill.

460. Then the Assembly, after obtaining the proceeds of the estates, passed a Bill for
their management?—~We did not interfere” with the appointment of the officers; we only
0.3. ‘ 12 guarded

Appendix, No, 13,

Jokn Neilson, Brq.
10 Dec, 1835,

¢ Moatly of French
origin.



Appendix, No. 12.

Jokn Neilson, Esq.
10 Dec. 1835.

John Neilson, Esq.
11 Dec. 1835.

64 APPENDIX TO FIRST REPORT

=

guarded against the whole proceeds being absorbed in salaries, and provided for some objects
recommended by Lord Goderich. , .

461. You fixed the salary of the commissioner ?—Yes, . :

462. Would not the Act prevent the Crown from disposing of the land ?—The Act does
not mention land ; but I do not conceive that the Crown could lawfully dispose of property
of which: it had given up the revenues for purposes of education. That would require an
Act of the Legislature. . ‘ o

463. As you brought in that Act, do you remember if a claim of Mr. Ryland’s was pre-
ferred for a pension *—Yes. S

464. Upon what ground was that claim disregarded ?—It was considered that the emolu-
ments he had received as treasurer constituted a sufficient remuneration for all the work he
had done. The House of Assembly was always averse to granting pensions.

465. Supposing there had been a lawful grant to Mr. Ryland before the estates were
given up, would it have been a sufficient answer to the claim that he had had enough before ?

f such a grant had been produced, it would, no doubt, have been considered, but I do not
remember that any such was produced. Even if it had been brought forward, it is not pro-
bable that the pension would have been allowed. It was a general rule with the Assembly
to recognize no pension that had been granted since 1818, excepting the pensions for military
service during the war, which were sanctioned by an Act of the Legislature.

466. Are you sure that Mr. Ryland did not bring before the Assembly a letter from Lord
Bathurst, authorizing the payment to him of a retired allowance ?—I do not remember it.
If produced, the pension would still not have been granted. The Assembly thought they
had done too much already, in taking on them all the pensions granted by the local govern-
ment for 30 or 40 years previously to 1818.

467, Was that rule of the Assembly, about pensions, prior to 1818, ever made public 7—
It was very well known to the public and to the Governor; and I think was contained, or at
any rate implied, in an address to the Governor. :

468. Is there not reason to apprehend that the same objection may be made by the As-
sembly to pensions charged since 1818 upon the revenues now proposed to be given up ?—
No doubt, unless the contrary be made a condition of the surrender. - "

469, Is it not probable that in the same way as in the case of the Jesuits’ estates, the
Assembly will originate a bill for regulating the management of the Crown lands as soon as
they are possessed of the right of appropriating their proceeds 7—Certainly. There can be
no doubt of it.

470. Do you think thatthe Assembly would consider that cither out of the Jesuits’ estates
now, or out of the Crown lands after a cession of the revenues, the Crown would have a
right to provide for, or endow schools or churches, or to make grants of land, without a
sale, to half-pay officers 3-—1I should think not, but I only speak of my own opinion. I
cannot undertake to state the sentiments of the Assembly.

471. Then would there, after the cession of the revenue, be any mode of endowing schools
or churches, otherwise than by an Actof the Provincial Legislature ?—None ; unless the
Crown made it a condition of the cession. The Crown may, beforehand, propose what
conditions it pleases. ’ P

472. In your opinion, in the present state of the province, would it be likely that if the
cession were made without conditions for these purposes, the Crown and the Assembly could
agree in any reasonable provision for such objects I should think not at present ; the
elements of the population of the country are so discordant.

Joln Neilson, Esq., again Examined.

473. WeRE you an advocate for the Bill proposed in 1831, on clerﬁy reserves 7—I was
opposed to the evils of the clergy reserves, but I cannot exactly say that I was an advo-
cate for that bill. T was rather dubious what might become of the lands after vested uncon-
ditionally in the Crown. I thought that the prerogative of the Crown, as to its other lands,
had been rather improvidently exercised, and I feared that the same might be the case with. '
the clergy reserves. ’ - ‘

474. Did you understand that the proposed bill would have Jeft the power of endowment
in the Crown 7—I think it would: but if the Crown now gives up the territorial revenues, it
distinctly gives up the lands, and therefore could not make endowments unless expressly
stipulated for. ‘

475. According to your views, would it be right that land should be applied to the endow-
ment of churches, in the course of settling the country 2—As a matter of abstract expedi-
ency I should say no; but if the church has any vested legal rights, I think it inexpédient to
attack such rights, which ought only to be affected by negociation and the consent of the parties.

476. Are you aware that by the Act of. 1774, -and also by the Act of 1791, ‘Protéstants
were required to pay to the recciver-general the same dues as are paid by Roman catholics to
their priests, out of which fund His Majesty was to provide for a Protestant clergy, but
that those dues never have been called for, and therefore could not be.so now ?—I am aware -
of this, and certainly think they could not be exacted mow, the: Acts not having been
enforced from the first, RS L

477. There never has been any provision, I think, by the Provincial Legislature, as to
those dues-2—None. T have often thought of bringing in 2 bill to prévent the possibility of
their being demanded ; but onthe whole I thought 1t needless to stir the question. In Upper-
Canada small bills have been passed through the Legislature, and I think become law to
preveat the exaction of tithes.: < » o
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478. Do not you imagine that the clergy reserves in 1791, were established either as a
sort of compensation for these dues, or as an additional security, inasmuch as it was fore-
seen they could not be collected 7—I have no doubt of it, - _

479. If these reserves are now to be taken away, ought there notto be either a reserva-
tion to the Crown of the power of endowment, or a simultaneous provision for the cler
made by the whole Legislature 2—It would be no more than justice that the Crown shouﬁ,
consider any rights vested by law. . ..

480. Do you not also think it would be ezpedient to make some provision for a clergy?
—My opinion as to expediency is, that in America, the only way to support a clergy is
voluntary contribution. The same mi%ht be .very prejudicial in an old country, where a
different state of things has long prevailed, but in new countries I prefer the voluntary me-
thod of supporting the clergy. I'would not alter what is established unless with the consent
of the parties interested. . : ,

481. Did you agree in the Canada Committee’s opinion in 1828, that the judges ought to
be removeab{e at the pleasure of the Crown ?—No. I understood that opinion to be founded
on considerations of a temporary nature ; my opinion was, that the judges should be put on
the same footing as the judges in England. : :

482. For the trial of impeachments, do you think you might, with advantage, substitute
a.commission, from the King, say of three persons, for the Legislative Council ?—1I do not
think so; but I should prefer such a commission, if the majority of the members came
from England or the other colonies, to a'tribunal composed entirely of persons within . the

rovince, unless it were the Legislative Council. I prefer the Council, because it is the con-
stitutional tribunal, a constantly existing body, one of which the emPloyment for this
putpose would entail no new expense, and which the salutary influence of publicity in their
‘proceedings would, I doubt not, lead to do justice.

483. Would you alter the existing salanes or allowances of the judges 1—The As'sembly

is pledged to make good their present emoluments. If any alteration were made, I should -

bebfor reduction, rather than an increase, but I conceive the House to be pledged on the
subject. : :

4J84. Was your opinion in favour of giving the judges peunsions?—Certainly. The two
bills which the Assembly passed for judges’ independence, and in which I concurred, recog-
nised the principle. .

: 485. Were you favourable to the bill for removing the chief justice from the Legislative
Council 2—1I was not ; for this reason, that I had adopted the report of the Canada com-
mittee in 1828, and accepted it in whole and in part; not considering the question open‘to
me, I really formed no opinion on it, : '

486, Would the Legislative Council, being made a court of impeachment, be likely to
affect your opinion on this point?—No; I should neither think it an additional reason in
favour of or against the chief justice’s sitting in the Council. As a court of impeachment it
would, no doubt, be more necessary than before, that it should have the presence of some
-law character, but not necessarily the chief justice.

487. Would there be any objection to a retired judge, enjoying a pension for life, having
2 seat in the Executive or Zegislative Council2—No. In & country like this, you must get
character and learning everywhere that it exists; so far as this principle extends, I regret
that the judges are excluded from the Legislative Council, and I fee! that the body is enfeebled
by the subtraction of men of their attainments, although I voted for their exclusion at the
time, and probably might do so aiain. :

488. In an act surrendering the Crown revenues, would it be necessary to stipulate
expressly for the pensions charged on them if they were meant to be retained ?—Yes. As to
the pensions granted before 1818, the faith of the Assembly is pledged ; but they have voted
them only annually, and owing to the failure of the supply bills the payment of them has
been interrupted for the last two years.

489. From your experience in the province, do you conceive that the Legislative Council
could be secure of the necessary contingent expenses for carrying on'its business, unless
expressly ensured by stipulation?—I think a fund ought to be provided by law for the
expenses of both Houses. The fund already existing in that manner ought to be increased,
so as to be adequate. The Governor ought then to pay the expenses upon the address of
each body, aud that has been the practice. i

490. There being only one fund, and two bodies to share it, how would you guard against
one taking so much as not to leave enough for the other2~—You must suppose the existence
of some discretion in the legislative bodies, and that they will not exceet}i)o the sum appro-
priated to them. _ : S

491. Would it not be the simplest way to give one fund for the Legislative Council, and
another for the Assembly?—1I see no objection, myself; but it would be contrary to old
practice, and on these matters legislative bodies are very jealous, therefore there might be
some difficulties. _ .

492. In the present state of the province, do you think it probable that the Assembly
would refuse to vote for the expenses of the Legislative Council ?—1t is not in.the usual
‘character of the Assembly; but under present circumstances the thing is probable. The
-Assembly has generally been fair in these matters, and liberal in voting money; but it is

mpossible to say what they may do now. .

493. Suppose they refused t{]

1o get on ?—I do not know how. They would be in the same situation as the Government

Thas been for the last two years. , C e

494.8As to judiciary expenses ; would you make any provision in 2 civil list for the support
0.3. 13 -
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of the gaols, and as to coroners, clerks of the peace, and other contingent expenses of that
nature ?—There might be some permanent appropriation towards the expenses of the admi-
nistration of justice generally, but not covering the whole amount, so as to leave some check
to the Assembly. :

495. How would you provide for the uncertain, but necessary expenses of prosecutions on
the part of the executive ?—Out of the same permanent and general appropriation to purposes
of justice, which I have just suggested. . o

496. With reference to your remark, that the existence of some discretion in the legislative
bodies ought to be taken for granted, do you not think that any interference of one House
with the contingent expenses of the other would be extremely likely to produce misunder-
standing between them 7—Certainly.

497. Do you not think the same misunderstanding would be produced by the interference
of the executive with the contingencies of either House?—It would be very liable to be

roduced.
P 498. Do you not think that the Houses of Legislature are unavoidably in all free states
exalted in many respects above the operations of ordinary law ?—They are, because they are
law makers; but in pecuniary matters, by the general constitution of the United States, and
the constitution of all the particular states of that Union with which I am acquainted, there
is a clause that no money 1s to be paid except by the express provision of law, passed by-all
the branches of the Legislature.

499. Is not that cqually the law in England ?--1 apprehend it is so.

500. Are you aware of the practice in the United States as to the contingent expenses of
any House of Legislature 7—No further than that L have seen Acts of Appropriation, including
the expense of both Houses of Legislature, and other expenses of Government.

501. Can you say whether in those states it is the practice to make advances on account of
contingent expenses before the Act of Appropriation be passed ?—I apprehend in very few of
them. ~ The credit of the Houses of Legislature in the United States, and of their officers, is
very good.

5y0§. Has it not been the practice in the province to advance money on account of the con-
tingencies on the address of cither branch of the Legislature ?—Yes; until the refusal of the
Assembly in 1834 to make good the amounts previously advanced upon its addresses, and
its promises to repay them. :

503. In England do you know what is the practice 7—I think I have seen the expenses
of the Houses of Parliament included in Acts of Appropriation. '

504. Do you know what is the practice in England as to making advances 7—I am not

ersonally acquainted with the subject, although I have no doubt that advances are made ;
Eut they must be unnecessary, for the credit of the Houses and their officers is very good in
ngland.

505, Is it not the desire of the persons who compose the Constitutional Association of this
town to see the analogies of government drawn rather from England than from the demo-
cratic state of America 7—I have already stated that I cannot answer for the Constitutianal
%ssgciation ; but for my own part, I should prefer drawing the analogies of government from

ingland.

506. Do you not think the House of Commons in England the constitutional guardians of
the public purse 7—They are not the keepers; they are the guardians in so far as it is their
business to control the expenditure ; but it would be dangerous that they should be at the
same time the keepers and the guardians of the public purse.

507. Do you not think that the House of Commons has, de facto, the entire control over
the expenditure of England ?—1 admit that they can control the expenditure, but I deny that
they can expend what they please.

508. Isit not the fact that the consent of the other branches never is withheld from any
money Bills originated by the House of Commons 7—1I do not know as to the fact; but if it
be so, the House of Commons must have exercised its privilege with respect to money bills
with great discretion. '

509. In the event of any indiscretion on the part of the Commons relating to money
matters, to what quarter would you look for the correction of the evil 2—To the two other
branches of the Legislature, and the whole body of the peo? e )

510. Would you not look primarily to their constituents ?—I should hope that their con-
stituents would have spirit enough to dismiss them; but I should be sorry to look to the
people alone without the other branches of the Legislature. If those branches did not do
their duty, the check of the people, being distant, would be insufficient.

511. Did not the Committee of 1828 express an opinion, that ¢ the interests of the
province would be best promoted by placing thereceipts and expenditure of the whole public
revenue under the superintendence and control of the House of Assembly ?”—They did, and
I concur in it with all my heart. The casual and territorial revenue, I believe, was excepted
in the report. By control, 1 mean, and am sure the Committee must have meant, the con-
stitutional right which belongs to the House of Assembly of originating -Bills to be enacted
into laws by His Majesty, and with the advice and consent of the Legisiative Council.

512. Do you think the Committee used the expression, * House of Assembly,” and not
“ Legislature,” intentionally, or inadvertently 2—Quite unadvisedly, if they meant to describe
it as anything else than as one of the three branches of the Legislature.

513. Do you not suppose they meant to designate the Assembl{l as peculiarly entitled to
control lfhe expenditure ?—Peculiarly entitled, no doubt, as having the privilege of originating
money bills. ‘ o

514. What do yeu think would have been the consequence if the contingent expenses had

not
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not been granted this year?—I think there would have been no session; the members of Appendix, No, 12.
the House would have dispersed just as they did last year. . : —

515. In such case, the Government being without money, would it not have been necessary Jon Neilson, Esq.
immediately to have recourse to the remedial measures you described yesterday ?—There i8 11 Dec. 1835.
not the least doubt of it. o . }

516. Without any further attempt at conciliation ?—1 should think go0; there could be no
further opportunity of any stterpt at conciliation after the House had failed for want of a

uorum.
4 517. And you think, in such an event, you would have had a case with which you could
have gone with confidence to Parliament and demanded the measures you have described
yourself to contemplate ?—I doubt it; I should fear the case would not have been well -
received in the House of Commaons. . - :
- 518. In so small a state as this in point of numbers, if the House of Assembly had the
entire disposal of the public mouney, without any other check than that of their constituents,
would there not be a danger of that very money being employed, so as entirely to render
the check of no consequence ?—Certainly, very great danger ; it would, in fact, bring ona
division of the whole public revenue of the country in favour of one description of the popu~
lation alone; and that description happening to form the mujority of the people, the members
of the House would be sure, or nearly so, of their re-election. :

519. Having said™that you would not leave the amount of the contingent expenses of
either House to its own discretion, in what way would you fix a check upon that amount 72—
¥ would have a fund provided by Act passcd by the three branches for those expenses ; and
if it proved insufficient, [ would not issue any more till a further fund were provided by the
same authority. :

The honourable G. Moffatt and the horourable P. M*Gill, Legislative Councillors of Hon, G. Moffutt
Lower Canada, attended on_behalf of the persons who signed the petition which was pre- and .
sented to Lord Glenelg in June last by Mr. Walker, in consequence of a correspondence Hon. P. M‘Giil.
which had taken place%etween the secretary and the Constitutional Association of Montreal. 17 Dec. 1835.

TnEsE gentlemen were informed that the Commissioners were ready to listen to any repre-
sentation t%ey might be authorized to make, but that it would suit the convenience of the
Commissioners if they would confine themselves to three points mentioned in their sectetary’s
letter, namely, the cor.ditions to be attached to the cession of the hereditary revenue, the
independence of the judges, and the establishment of a court of impeachments.

Messrs. Moffatt and M*Gill proceeded then to state, that, in their opinion, the cession of
the hereditary revenue ought to be accompanied with 2 condition for a permanent appropri-
ation of 2 sum of money, sufficient to conduct the administration of justice and the Eusiness
of the principal departments of Government, without the necessity of having recourse to an
annual vote of the Legislature; in support of which opinion they stated that, but for the
existence of the Imperial Act 1 & 2 Will, 4, ¢. , the local administration would, at the
present moment, be in possession of a revenue sufficient for the purposes, according to the
estimate of the present year. :

Mr. Moffatt tﬁen delivered to the Commissioners the following statement, in order to prove
that, though in 1825 there was a deficiency of 20,334/ 8s. 7 d., there would, in 1836, su
posin§ the revenue of that year to equal the present, be a surplus of 73124, 2s. 5d., but for the
Actof 1 & 2 Will. 4: .
£ s 4
Anount of estimates for 1825 - - - - - - - 64,801 17 8
Deduct salaries and contingencies of the two Houses of Legislature 1,777 8 -

Sterling - - - - £ | 53,024 9 8
Equal, in currency,to - - - - £.] 58,416 1 10

Amount of revenue permanently appropriated ~ = =~ £1 40,645 15 10
Deduct duties appropriated to the salaries and <ontingencies of the
two Houses - - - - - - - - - - 1,964 2 7

Balance, Currency - £ ] 3858113 3

Estimated Expenditure as above - « - - 58,416 1 10

Deficiency - - - - 19,834 8 7

Estimate for 1836 = - - - - - - - - £.1 6273 9 ¢
Deduct contingencies and salaries for the two Houses - - -} 16,717 8 -~
Sterling - - - - &£ 46,036 1 6

. . - Or Currency - £] 5,151 311

Amount which would have been at the disposal of the Executive,

but for the Actof 1 & 2 Will, 4 - - - - £ 51,863 6 4
T g Surplus - - -~ -~ £ 712 2 5 '

0.5, ‘ 14 | M
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Mr. Moflatt then contended that, if his view of the subject were acted on, the Legisluture
would still be in a position similar to that in.which they stood prior to the passing of the
Act 1 & 2 Will. 4, and proceeded to state, that it is for the interests of the people, as well
as of the Government, that this appropriation should be made; moreover, that those inte-
rests would not be served, if the appropriation were made for the heads of departments only,
and not for the subordinate officers, and contingent expenses of the same. -

Messrs. Moftatt and M‘Gill next wished to call the attention of the Commissioners to the
preamble of the Provincial Act 41 Geo. 38, c. 17, which established the Royal Institution for
the advancement of learning; and Mr. Moffatt recad a memorial, which was presented to
Lord Dalhousie in the month of February 1826 from the trustees of the institution, in which
the engagements were set forth that the Government had at different times entered into, to
grant lands for the purpose of endowing colleges and schools; and Messrs. Moffatt.and
M Gill stated that, in their opinion, the proceeds of the hereditary revenue should not be
surrendered before some provision should be made for the fulfilment of these engagements,
as the Royal Institution was at present entircly destitute of funds.

They further stated, that there is no adequate provision in the province for the higher
branches of English education, and that, though the sum of about 22,000/ is annually
granted by the Legislature for the purposes of education, this assistance is principally given
to schools quite of an elementary character; and they would wish that two colleges at least
should be endowed, where English youths might acquire the higher branches of education, for
which at present they are forced to resort to the Umted States or to Great Britain. :

Copy of the said memorial then delivered in.

Witf):’ respect to the management of the Crown lands, Messrs. Moffatt and M‘Gill stated
that they understood, from the Governor’s speech, it was to be retained in the hands of the:
executive, and that they would not wish to see anything more than the proceeds given up,
after all charges of management were deducted, conceiving that the settlement of the
country would be most advantageously promoted by such an arrangement. '

Messrs. Moffait and M‘Gill were then asked if they could state the opinion of the associ-
ation, as to whether any provision for the support of 2 Protestant clergy should be stipulated
for, in the event of the clergy reserves being given up 2—Mr. Moffatt stated that he was not
aware that, as a body, the association had formed any opinions on the subject. Mr,
M¢Gill pointed out a paragraph in the annual report of the general committee, which
report was read and approved at a general meeting held on the 7th December instant,
which he conceived to bear upon the subject, and which he considered to be the opinion of
the association.

Mr. Moffatt then explained that he did notthink that the association had ever entertained
the question, with 2 view to emitting any settled opinion on it,

Mr. M<Gill then stated, as his opinion, though he would not assert it to be the opinion of”
the whole association, that, as a general principle, he considered that no man should’ be
taxed to maintain the religion of another, and that every clergyman should derive the means
of support from his congregation.

He objected, therefore, both on principle and policy, to any particular church or churches
being supported in this country out of the provincial funds or public property.

The population is of so diversified a character, and split into so many Christian seets, that,
in his opinion, it would be impossible to frame 2 measure which could fairly and justly
apportion the income accruing from the proceeds of the clergy reserves among the different
churches; and a preference being given to any one, two or three of them, would be
extremely felt as a wrong would, and would tend to keep alive that heat, strife and conten-
tion which it is so desirable to see allayed.

The following questions were then put to these gentlemen sepamteli :

To Mr. Moffatt.] Have you any opinion as to what measure ought to be adopted with
respect to the clergy reserves?—I do not approve of the measure now before the Legislature.
Ishould wish tosee the fund arising from the saleofthe clergy reserves, substituted for the land,
and considered as a fund at the disposal of the Imperial Parliament for the objects originally
intended by the Act of 31 Geo. 3,c. 31. 1 see no objection to the re-annexation of the
clergy reserves to the Crown lands, provided the proceeds of the sales of them are secured
for such purposes.

To Mr. M¢Gill.] Do you concur with Mr. Moffattin the answer which he hasjust given?
—I am myselfa Presbyterian, I subscribed to build the chapel at which I attend ; ang Iam
inclined to wish that every church should be, in Canada at least, maintained on what is called
the volnntary principle.

If one or two churches were to be supported out of public funds in this province, and
others not allowed the same advantage, so much discontent would be created, that [ think
the measure inexpedient. ‘

To Mr. M‘Gill.] Do you not conceive that the vast mujority of the, population of Upper
and Lower Canada would be comprehended under the four denominations of Churchk of”
Lngland, Roman Catholics, Church of Scotland, and Wesleyar Methodists?—1 think they
at present would. ' ’

Do you see any probability of any increase of any other sect, so as materially to affect the
majority ?—There are a great many other sects, but I do not think they are likely to increase
so as to affect the majonty. - SR :

Are you not aware that the doctrines of Wesleyan Methodists do not differ from those of”
the Church of England ?2—1I have reason to believe their doctrines are the same, and that
they differ only in church discipline and church government. ‘

Suppose the province divided into districts, in each of which there should be a buildi?g

. 0
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for worship and a minister’s house and a small glebe, and a very moderate stipend annexed,
the whole being property of the State, and that on the death of the incumbent, three-fifths of
the inhabitants should be allowed to petition for the appointment of a minister for life from
any one of the four sects, and that it should be lawful for the Governor, on such petition, to
appoint accordingly ; what would be your opinion of such a plan ?—I am of opinion that the
remaining two-fifths would havegood reason to complain, and on the whole, that such a plan
would be inexpedient.” With the exception of Lower Canada, where Catholics prevail, I do
not think that in any district, parish or township, three-fifths would be found to concur. .

If three-fifths did not concur, would it not be an easy mode of delivering the Government
of the burthen of supporting an established clergy ?—1 have not directed my thoughts par-
ticularly to this, and did not come prepared foran examination on these points. o

When you say the other two-fifths would have reason to complain, do you bear in mind
the circumstance that they would see at the same time, that in those districts where persons
of their persuasion formed a majority, their ministers were supported out of the funds of the
public 7—I think that in very few places three-fifths would concur; but even if they did, I
do not think the other two-fifths would be satisfied.

Messrs. Moffatt and M‘Gill then proceceded to the subject of the independence of the
Judges, and stated that in the event of a permanent nppro?riation being made in the manner
they had recommended, the association would approve of the enactments on the subject of
the independence of the judges and the formation of a court of impeachments contained in
a Bill which passed both Houses of the Provincial Legislature in the session of 1831-2, but

which was disallowed in England, in consequence of reasons stated in a despatch from Lord
Goderich.

The following questions were then put:

In the event of the Assembly refusing to concur in such a Bill, have you ever turned your
mind to the consideration of any other principle on which a court of impeachments could be
formed 7—We have not turned our minds particularly to the consideration of the establish-
ment of a court of impeachment on any other principle than that of the Act referred to, and
although it is highly desirable that such a court should be established, we are not prepared
to recominend that the authority should be conferred on any other body than the second
branch of the Legislature, such being the practice in England and throughout the United
States.

Do you consider this of such importance as to make it a sine qus non, and thereby put
to hazard the success of any financial question which may be proposed 7—Should the
Assembly refuse to pass such a bill, the case is of sufficient importance, in our opinion, to be
referred to the Imperial Parliament.

Do you conceive it probable that an arrangement, to meet the charges of civil government,
such as you have proposed by apermanent a prorriaﬁon, would be acquiesced in by the
two Houses of Legislature ?—We see little probability of such a measure being entertained
at present, as far as respects the popular branch of the Legislature.

n the case of refusal, what is the line of policy you would recommend *—A reference of
the whole subject to the Tmperial Parliament. To which Mr. MGill added, with a view
particularly to the repeal of the Act 1 & 2 Will. 4.

. Do you think you would then have such a case as you could with full confidence submit

to the consideration of Parliament, and demand thereon the strong measures that would be
necessary; do you not think it probable that you might be desired to try further measures
of conciliation, especially when you bear in mind the recommendation of the committee of
1828, that all the revenues of Lower Canada should, with the exception of the hereditary
and territorial revenue, be placed under the control of the House of Assembly? And you
are rec%xested to observe that the question is put, on the supposition that the House of
Assembly will, in the present session, evince so far a conciliatory spirit as to provide for the
arrears and estimates which are now before them 7—We cannot suppose that the Committee
of 1828 contemplated the state of things which has arisen in the province.

It has been admitted by the House of Commons that the King’s Ministers had earnestly
endeavoured to cairy into exccution the suggestions contained inthe report of that Com-
mittee,

Their ready attention to the complaints afterwards made by the Assembly, and their
anxiety to correct every abuse in the administration of the local government, were manifested
by the despatch of Lord Goderich of the 7th July 1831. Morcover, in the course of the last-
mentioned year, the revenue raised under the 14 Geo. 3, c. 88, was placed at the disposal of
the Provincial Legislature, in the full confidence that the judges and other public function-
aries immediately connected with the administration would have been rendered independent
of an annual vote of the Assembly for their respective salaries; but instead of this, the
Assembly has for the last three sessions withheld, or occasioned to be withheld, the necessary
appropriation for the public service, and has thereby refused the supplies required to carry
into execution the laws by which society is held together ; placed the Srovincial Government
in a state of virtual bankruptey ; subjected the judges and other public functionaries to o
state of humiliating pecuniary dependence, and created disgust amongst the people.

Under these circumstances we cannot suppose that the ﬂ)perial arlinment, if fully ap~

prised of the state of the case, would desire to make further trial of conciliatory measures at -

the hazard of involving the province in anarchy and confusion, more especially as it is now
proposed to surrender to the control of the Assembly the hereditary and territorial revenue,
which was not contemplated by the Committee of 1828,

0.3. K With

Appendix, No. 12..

Hon. G. Muyffatt
and
Hon: P. ArGill:

17 Dec. 1835.




Appendix, No. 12,

Hon. G. Moffatt
and
Hom. P. MGill.

17 Dec. 1835.

0 APPENDIX TO FIRST REPORT

With reference to the latter part of the question, even if the Assembly should, during the
present session, provide in a constitutional manner for the arrcars and estimates now before
it, we should still be of opinion that it is expedient to guard against a recurrence of the evils
to which we have alluded, by requiring o permanent appropriation as a condition to be
annexed to the surrender of the hereditary revenue, such appropriation of course being liable
to be varied or repealed by any Act assented to by the three branches of the Provincial
Parliament.

Have not the Legislative Council and Assembly been sitting rather more than seven
weeks 7—VYes,

Do you know of any steps taken by the Assembly for voting cither the arrears of the three
years, or the estimates for the ensuing year '—The only information we possess is derived
from the published routine business of the Assembly, from which we believe it appears that
the messages and documents which accompanied them, of the Governor-in-chi¢f in relation
to these matters, have been referred to committees of the House.

You have not heard of any report of a committee on that subject having been either made
to the House, or in a state of forwardness 2—With respect to the first part of the question,
we have no recollection of having scen in the routine business of the House any mention of
such report ; and with respect to the latter part we have no information.

Does not great inconvenience and hardship prevail on the part of the public servants in
consequence of the want of their pay ; and in the gaols in consequence of the expenses not
being provided for by the Legislature 7—We have already stated that the public servants
have been subjected to great inconvenience, and in some instances to actual distress; and
with respect to the gaols, we understand that a good deal of hardship has prevailed; to
which Mr. M*Gill added, that with respect to the gaol at Montreal, he had been informed
by the deputy-sherifl’ that unless the sheriff had had monies in his hands arising from civil
suits, a part of which he advanced on his own responsibility for the support of the prisoners,
the gaol must either have been opened, or the prisonersdied ; and it is o matter of notoriety
that many tradesmen’s bills for articles furnished to the gaols, both in Quebec and Montreal,
remain unpaid. -

As far as the prisoners are concerned, do you think the hardships in the gaol of Montreal
have been greater than before 7—~We do think so.

Do you think that the usual supplies of blankets, fuel and provisions to the prisoners have
been withheld or diminished 2—We have no precise information on the subject, but from
general report we are led to believe that such is the case.

What would have been the state of affuirs during the period for which the supplies have
been withheld, if the Government had previously divested 1itself of the hereditary revenue, ang
if no advance had been made by the British Government ?—The state of affairs would have
been aggravated, and some of the public servants perhaps reduced to actual want.

Do you not think it an indispensable condition that all arrears due for the service of civil
government and administration of justice shall be paid previously to any cession of the here-
ditary revenue?—Unquestionably ; all claims to which the Crown has made itself liable
ought to be discharged before it parts with the funds out of which alone it can satisfy them,
that is to say, without the assistance of the other branches of the Legislature.

Do you not conceive that, in any application to be made to Parliament for the repeal of
Act 1 & 2 of Will. 4, it would constitute a material feature in the case, that the Legislature
had or had not provided in their present session for the arrears and estimates now before
them ?—Unquestionably it would make the case more urgent if they did not provide for them ;
but on this head we would refer to our answer to a former question.

Do you not think it would be advisable to wait until the close of the session, or until it is
known whether the supplies will be granted or not before any application is made for the
repeal of 1 & 2 Will, 4 2—We have not contemplated any reference to the Imperial Parlia-
ment until the result of the present session shall be ascertained.

Has not the Assembly commenced a series of appropriations for charities and other pur-
poses 2—Yes ; bills huve been passed providing for the payment of the members of the
Assembly, and providing for the transportation of convicts; besides which therc are now
before the Legislative Council bills providing for the purchase of Grosse Isle, and making
certain 2ppropriations for charitable and other purposes. o

Do you think it quite clear, if these miscellaneous appropriations go on, there will be
money left sufficient for the payment of arrears 7—We do not know sufliciently the state of
the chest to give a positive answer. A

Have you a recollection of the civil list proposed by Lord Ripon?-—Yes.

Did you think it suflicient 7—We did not think it sufficient.

Do you not think tfis Majesty’s Government bound to adhere, if not to the items of that
civil list, nt any rate, to the principle on which it was prepared 7—When we consider what
has recently oceurred in the province, we think not. S

Does not the fuct of such u proposal having been made lessen the confidence with which
you would make your application to the Imperial Parliament ?—No. "

Do you not think it would have an influence on the decision of Parliament, taken as it
must be, in conjunction with the declaration of the Committee of 1828, that the whole reve-
nues of the province should be placed at the disposal of the House of Assembly 2—We
should hope not, when the Parliament shall have possessed itself fully-of the case, especially
as the Committee did not contemplate the surrender of the hereditary revenues, as already
stated. : A,

What value, as « source of revenue, do you attach {o the prerogative of the Crown as to

‘ the :
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the disposal of the wild lands and forests 2—If due facilities were afforded to immigration, we
would give a very considerable sum. : : :

Have you any doubt that, if judicious measures were adopted, capitalists might be found
to advance money enough for the purposes of civil government on that and the other sources
of the hereditary revenue?—If the expenses were to remain as they are now, we think capi..
talists might be found to do this. It is a subject that would require consideration and
calculation ; but our impression is, that capitalists wounld be found to make such an ar-
rangement. : ’ :

Messrs. 4. Stuart, Jokr Neilson and Young attended on hehalf of the Consti-
tutional Association of Quebec, in consequence of a correspondence which had taken place
between the Secretary of the Commission and the Secretary of the Executive Committee of
that body, and after a previous explanation that the deputation should be furnished with
a copy of the minutes as they will be entered on the books -of the commission, it was
settled, that in lieu of receiving from these gentlemen a statement of their views, as had
been done when Messrs, Moffatt and M‘Gill attended on the part of the Montreal Associa-
tion, the information should be elicited by questions from the Commissioners. .

The following enumeration of the sources of hereditary revenue and of the public monies
now at the disposal of the Government, as also of the Crown property not at present
productive, was read : ‘

1. The wild lands and forests of the whole province.
2. The grant to the British North American Land Compan{l.
8. The King’s domain, in the restricted sense in which that term is used in the pro-
vince; viz.
" (a) Droit de quint.
(&) Droit de lods et ventes.
(¢) Cens et rentes and other seignorial dues.
(d) The King’s wharves.
(¢) Commutations of tenures, under the Imperial Act, 6 Geo. 4. «. 59,

4. The King’s posts.

5. The forges of St. Maurice.

6. The water lots,

7. Fines, forfeitures and penalties. -

8. The aids granted by the Provisional Acts, 35 Geo. 3, c. 9, and 41 Geo. 8, ¢.13 eod 14,

9. The Jesuits® estates.

10. The claim of the Crown to the seigniory of Montreal. . )

11. The claims of the Crown to the beds of the rivers and to the land between high and
"ow-water marks. .

2. Certain rights reserved out of seigniories and out of the grants of wild lands in free
and common soccage, such as gold and silver mines, the right of making roads and of
cutting timber for public émrposes, ‘together with certain other rights which are known or
understood to exist in the Crown, but which are not productive ; such as the droit d"Aubaine,
the right to forfeitures of land, and to escheats.

13. The scigniory of Sorel, the site and garden of the castle of St. Lewis at Quebec, and
the government-house at Montreal.

14. The forts, barracks and lands under the charge of the board of ordnance, or any
other military or naval department,

15. Certain droits of admiralty.

lé. Certain duties levied under Acts of the British Parliament, of a _dute prior to the
14 &eo. 3. .

17. One third of all custom-house seizures.

18. The post-ofiice,

Br. Neilson remarked, that the Jesnits’ estates should not” have been incloded, as the
proceeds were given up. .

A discussion took place on the 2 Will. 4, c. 41, for regulating the Jesuits’ estates, and it
was then explained that nothing was intended contrary to that Act, orto the arrongement
under which the proceeds of the estates were surrendered in 1831. -

BIr. Stuart remarked, that no notice was taken of the droit d’Aubaine and dwit de
Desherences, and that from the former source s trifling sum was derived about the year
1800, and the same thing might occur again ; that both were inherent rights in the Crown
and could not be lost by any non user. ‘ , \ (

Appendix, No. 12

Hon. G. Moffast
and
Hon. P, MGill, -

17 Dec. 1835

.
¥

Messrs. A. Stuart,
Jokn Neilson, and

e~ Young.

23 Dec. 1835.

“To Mr. Stuart.] Have any escheats or forfeitures taken place sinco the Act that consti-
tuted the court of escheats 7—None. In the month of December last, several inquisitions - -

were for the first time taken by His Majesty’s commissioner of escheats and forfeitures ;

but of these, some were in the month of August lnst set aside by the Court of King’s Bench -

for the district of St. Francis, for insufficiency,. and the remainder are liable to the same
* objections as the former. , ’ . o

- Mr. Neilson suggested, that there was a revenue arising from some imperial Acts prior %o

the Act 14 Geo, 3, and it was explained that the proceeds of these would be incladed in 7

the cession proposed to be made. |



Appendix, No.1e,

Messrs. A. Stuart,
Jokr Neilson, and
= Young.

23 Dec. 1835,

72 APPENDIX TO FIRST REPORT

- The post-office being next mentioned, Mr. Neilson expressed his opinion that it ougut to
remain as an imperial administration, though the profits arising out of it should, as far as
they are derived from Canadian sources, be applied to Canadian purposes. 1f put entirely
into the hands of o local administration, he thought confusion would ensue; but the profits
might be put at the disposal of the Legislature.

To Mr. Stuart.] Have you any knowledge of the King’s posts 7—I visited the King's
posts, as commissioner, under an Act of the Provincial Parliament, for exploring the remote
part of the district of Quebec.

Do not the Hudson’s Bay Company consider that settlers cannot come within the posts
without infringing on their rights 7—1 understand they do.

Do you not consider that grants of lands within the King’s posts might be so made as to
be profitable to the Crown ?2—I think that district might be settled to great advantage, It
has advantages for settlement altogether peculiar. .

Do you happen to know whether the river Saguenay is ever frozen 7—1It is frozen every

rear.

’ At what time is the navigation closed 2—The ice in the Saguenay disappears about the
same time as the ice in the St. Lawrence; but the port of Tadousae opens a fortnight or
three wecks earlier than the port of Quebec, and closes a fortnight or three wecks later.

Are the exact limits of the King’s posts known ?—-They can be ascertained from an arret
of the French government, of an old date, in a volume of the Edits and Ordonnances,
prigcd bzome years ago, by order of the Assembly, which may be found in any law-library
in Quebee,

There is a placed called Ha-1la Bay; is not that a promising tract of country, or have
you any information as to it?—I have no personal knowledge of it.

Do you know what the furs are which are peculiar to the King’s posts ?—They are not to
be found elsewhere, und a complete assortment of furs cannot be made without them.

As the Hudson’s Bay Company have only had possession of the King’s posts for a few
years, how did they manage to get those furs before 7—I am not in the fur trade, and speak
only on the information of others. I have acted professionally for the North West Com-
pany, and speak from information derived from the late Mr. M*Gillivray, The fur trade
was principally in the hands of the North West Company until the union which lately was
made between it and the Hudson’s Bay Company.

Would not the country on this side of the Saguenay afford, for several years, room for
the increase of the settled population in that quarter 2—I am not able to speak of the extent
or nature of the lend in that quarter. I would, however, refer to the report of a Mr.
Andrews, who was employed under the authority of the Legislature, in exploring the
country ; which was made to the House of Assembly, and printed in their journals about
the year 1825. There is also = report from Mr. Baddely, of the Royal Engincers, on the
game subject.

Can you state the reason why, of late years, no fines and forfeitures are credited to the
hereditary revenue ?—Mr. Young explained, that Sir James Kempt, by a message, in No-
vember 1829, claimed these fines, &c., and that the claim was admitted ; but in Lord
Aylmer’s time they were never claimed.

Are there frequent cases in Canada in which the coiirts of justice imposc heavy fines ?——
(Mr. Stuart.) 1 apprehend not, but my practice does not lead me much into courts of
criminal jurisdiction.

Mr. Young explained, that in the year ending 10th October 1836 the fines imposed by
magistrates exceeded 500 . ; but that only 70 /. or 80 L were collected.

Mr. Neilson remarked that sums had been collected and remitted to England by officers
of the Court of Admiralty, and this since the conclusion of the war; but he doubted
whether such sums could be considered as monies arising from Canadian sources.

Do you consider that the beds of rivers and the spaces between high end low water-mark
belong to the Crown ?—(Mr. Stuart.) I consider that the beds of naviguble rivers and the
intervals in them between high and low water-mark are, in o special manner, under the
King’s care, supervision and protection, but are said to appertain to the King’s domain, not
in reference to the property in the river and beach, but te the public use of them.

The property of these intervals I hold to be in the riparian proprictor.

The rights and powers wherewith the King is vested in relation to navigable rivers ave, as
I conceive, held by him, not for fiscal purposes, but for the purpese of protecting all his
subjects in the use of them, as of public highways by water,

. It is proper, however, to add, that a diversity of opinion has existed as to the right of the
riparian prc;prictor in the intervals in question; the Court of King’s Ben :h at Quebec denying
any right of property in the riparian proprictor, whilst the Court of Appeals in a late case
(Foumier and Oliva, Stuart’s L. C., Rep. p. 427,) have maintained this nght. '

As to lands conceded before the conquest, will it not turn entirely on the terms of the
concession 7—Not so much upon the terms of the concession as upon its general coustraction,
and upon the effect of the “ Ordonnance au sujet des clotures sur les bords du fleuve St.
Laurent, lc 13 Mai 1665, (Edits & Ordonnances, 11, 126).”

Jn the French grants, lands are gencrally bounded “ au fleuve St. Laurent,” without dis-
tinguishing whether this shall be at high or low-water mark ; ard hence arises- the question,
wlnc{her the Crown shall have o right of property in the interval between high'and low-water
mark.,

It is believed that the old law of France vested in the erown of France no other or higher
interest in this interval then the Crown of England possesses, and the words of Sir Matthew
llale huve therefore been adopted in the foregoing answer. A
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As t» grants since the conquest, if there i3 no reservation, does not the general law of the Appendix, No, 12,
empite apply, that all within the King’s dominions which is under the flow of the tide, ——
belongs to the Crown primé facie ?~This rule scems rather to relate to the jurisdiction over Mesars. A. Stuart,
lands covered and uncovered by the tide, than to the property in or use of them. As to the Jokn Nelson, and
junisdiction, there is, of course, & divisum impertum, but it does not appear that there can be ™ Young.
any doubt in the law of England as to the right of the riparian proprietor in the interval 23 Dec. 1835.
in question, subject to the obligation, not in any way to obstruct this bighway by water.

What do you anderstand by the term, “ King’s Domain?"—I understand by this term the
property which was held by the Crown of France at the time of the cession of the country,
a5 sovereign feudal lord.  The term ¢ Domain,” or ¢ Dominicum,” as here used, belongs to
the fcudalg law, and embraces all rights and possessions which the feudal lord reserves, or i3
understood to reserve, in patrimonio on making his original grants.

In Canada there wouhf fall under this denomination lands reserved in property, to the
King in his scigniories.  All feudal rents, dues and services reserved by him in his grants of
lands, and genenally all rights accruing to him in, or issuing from the land under his grants,
whether & Litre de fief or @ titre de cens.

It is hardly necessary for me, after the answer given to the last question, to add, that I do
not consider that the nghts held by the King in respect to the beds and beaches of navi-
gable rivers, formed any part of this domain. .

I am of opinion that the waste lands of the Crown generally, including those of the King's
posts, are not comprised in the King’s domain. The King holds these waste lands free from
all feudal incidents or laws, in the same manner as he holds the waste lands in the ad-
joining provinces, and in the other colonies and possessions of the empire.

Sir Charles Grey explained to Mr. Stuart, that the inspector of the King’s domuin did not
collect the rents ofv water lots, or of the King’s posts, ahd asked if he knew why this was the
case 2—3{r, Staart said he did not know.

With reference to the rights reserved in all grants from the Crown, have you any know-
ledge of any mines or minerals in the country 2~—The ores of St. Maurice and Batiscan, the
iron ores of St. Paul's Bay, and it is said that in the seigniory of Vaudrieul, in the parish of
St. Francis, La Nouvelle Beauce, gold has been found.

Mr. Neilson added, the whole country abounds in minerals, though he cannot name posi-
tively any but iron.

Is there not sulphur?7—(Mr. Neilson.) Yes; and coal and plaster of Paris. Generally
speaking, I should say that there is o great quantity of valuable minerals in the country.

Do ?'ou conceive if the Crown were to establish an administration of ponts and chaussees,
it might be advantageous to the country, and at the same time be beneficial as a source of
reventie ‘—We do not conceive it could be done so as to be profitable ; to which Mr. Stuart
and Mr, Neilson added, neither do we consider that it would be advantageous. Mr. Young,
however, said he thought it might be advantageous to the country, though not profitable to
the Govemment.

The Duke of Richmond had = plan for a board of works.

Mr. Stuart explained that he considered the application of a portion of the money arising
from the sale of waste lands, to the making roads and internal improvements in the parts of
the country where such lands are sold, would be cxtremely desirable, productive of many
advantages, and would relieve the system of sclling waste lands from many of the inconve-
niences incident to that measure,

To Mr. Young.] Do you know anything of custom-house seizures?—The proceeds of
scizures nade ot maritime ports of entry were formerly paid to the receiver-general, and
acconnted for in the provincial accounts, except when the forfeiture was incurred under the
provisions of the old plantation laws.

In 1320 « difficulty arose as to the distribution of the proceeds, and a representation
having been laid before the commissioners of customs, orders were sent to the collector and
controfler of Quebee to remit the King’s share of all seizures to London, and to bring them
todnccount with the Crown duties; this has uniformly been done since the receipt of the
order.

The scizures made at the inland ports of entry are accounted for to the Provincial Govern-
ment, and the King's share peid to the receivér-general. They are chiefly made under the
provisions of the Trade Act.

The fines imposed by justices of the peace in special sessions, at Quebec, during the year
ending the 10th October 1834, amounted to 852 1. 12s. 5d.; the sum levied was 08 . 4s. 7} d.
In 1835, the amount imposed 486/, 11s. 63d., and 691, 6s. 7} d. levied. The reason why
80 smail an amount was levied is, that the greater portion was remitted by the Governor, on
the recommendation of the magistrates. .

Sir James Kempt, in his message to Assembly, in November 1828, claimed the fines and
forfcitures as forming part of the Crown revenues, and again in 1830. This will appear on
referring to the Journals of 1828-29; and to Appct?g“x (M.) in the Journals of 1830,
Statement, No. 1. .

‘The claim was not insisted on by Lord Aylmer. Tho Assembly, in the proamble to the
Bills of Supply, in 1829 and 1830, admitted the correctness of Sir James Kempt’s messages
relating to the Crown revenues. 4 ‘

Do you know of any distinction between inland and maritime stations as to one-third
which goes to the King 7—I do not know of any distinction ; prior to 1626 inland seizures
were divided into fourths, under provision of a Provincial Act. L.

Can you refer us to anything i the Journals of the Legislature or clsewhere, giving in--

0.3. v , K3 formation
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formation on the subject of the post-office ?—In the Journals of the Assembly since the
year 1830, information on this subject will be found. )

For what term do you think the cession of the hereditary revenue in return for a civil:
list should ba made; for cver, for 2 term of years, or for the King’s life 7—(Mr. Stuart.)
Whatever arrangement may be come to on this subject, ought, I think, to be permanent,
taking it always for granted that every consideration would be given to a measure, the
importance of which would be so much enhanced by the permanency of its character. From
this view, however, I am aware that if the arrangement cannot be made absolutely perma-
nent, then I think it ought to be for a period of years; but under no circumstances ought
the officers of Government to be made to depend upon annual votes,

You are aware of‘the present state of the gaols, that the expenses of them have been
defrayed of late out of the private funds of the sheriffs, and that there is no district or
county rate to provide for the conscrvation of the peace. Has any better method occurred
to you of providing for those objects ?2—If it could be done, I apprehend it would be more
consistent with principle, that these charges, instead of being provincial, should be district
or county charges ; but whether one or the other, the means of meeting them should be
supplied with certainty, and without any reference whatever to that class of charges which
is mcluded in the notion of a civil list. As to providing these means from a district or
county source, it could not be effected by direct taxation without great inconvenience. I
have not present to my mind any form of indirect taxation whereby it could be easily and
conveniently obtained.

But there are ample funds out of the general revenue which could be applied ?2—Unques-
tionably.

\Vou>l,d you then give up the hereditary revenue, the only source out of which the Crown
could provide for them, without securing a permanent appropriation from the Legislature
for these purposes?—I can only express on this head my own opinion. 1 consider these
expenses as a part of what is necessary for the general administration of justice, and under
all circumstances they ought to be permanent.

Have you come prepared to offer any opinion as to the whole civil list, which ought to be
demanded on the occasion of giving up the hereditary revenue ?—It is a subject on which
I have had occasion to think a good deal, both lately and heretofore, in its general bear-
ings; but I have not been called upon to consider it particularly in its details.

To Mr. Stuart.]—What is your general view of it’—1I think that in a colony composed
of two large and unequal masses of population, differing in national origin and habits,
(without reference to any particular people so circumstanced), it is fitting that the monies
required for the payment of the Eublic fanctionaries within the colony necessary for carry-
ing on the public service, should be provided for independent of the annual vote of the
Assembly of that colony. The allowance to the public officers should not exceed that fair
rernuneration for their services, without which the public cannot expect to have efficient
servauts ; but I do not mean to exclude the powerin the three branches of the Colonial Legis-
ture to reduce such salaries and allowances as may seem to be excessive, or to augment
such as may seem to them insufficient. I consider it essential that there should be an
easy and eflicient mode of bringing to trial and punishment public functionaries who may
fuil in the discharge of their duties. By the words, necessary for the payment of function-
aries, I mean that no higher sum should be appropriated to any public officer than what is
adequate to the services which he performs, and that no permanent appropriation should be
made for any officer not necessary for the public sevvice. 1 would not load a civil list with
anything that is not nccessary, but I would make it comprehend everything that was neces-
sary, usieg that word strictly.

In your view of a civil list, then, would therc be any necessity for an application to the
Asseimnbly for an annual appropriation ?—Not for the ordinary and necessary expenses of
Government and the administration of justice; but for any additions, cither in the form of
augmentation of salary, or for extraordinaries of any description, I conceive such an appli-
cation would be necessary.

To Mr. Young.]—Do you agree in the view Mr. Stuart has taken of a civil list 27— do;

and I think it applicable to any and evory colony; for I think it impossible otherwise
to maintain the authority of the mother country, or enforce the due administration of
justice.
! Have either or any of you formed an cstimate of what a civil list on this principle would
amount to ?—(Mr. Stuart.) 1 think that the last act of the Provincial Legslature, provid-
ing for the civil expenditure of the Government in 1831-2, ought to form the basis of such
an cstimate.

Mr. Neilson said he had already given his opinion in his separate examination.

Mr. Youny said, I think in any arrangement we ought to act as if the proceeds of 14
Geo. 3, were still at the disposal of the Government, because they were only given up on
the faith of a permanent appropriation being made;: bearing this in mind, { am of opinion
that every officer who holds a commission from the King, or under the provincial ‘seal,
should be provided for by a permanent appropriation ; that every assistant in an oflice,
whose services are required, should likewise be provided for permanently,-and that an ade-
quate sum should be secured to meet the contingent expenses attendant on the administra-
tion of justice, and for the support of civil government; but that these expenses should be
regulated by some fixed tariff, and subject to ‘the strict examination and control of the
Government; and [ think the total amount required for this would not” exceed 40,0007
sterling per annum, exclusive, that is to say, of the expenses and contingencies of the
legislature. o

In.
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In the sum of 40,000 L, do you include the contingent expenses of the departments of Appendix, No. 12.
Government ?—I include every expense hitherto incurred by (govemment, except, as above ’ )
stated, the expenses of the Legislature. I do include the Judges. - Messrs. 4. Stuart,: -

Then you think the expenses of the Government might be limited to the sum of 40,0007 Jokn Neilson, and
—I do, for this reason ; from the year 1830, inclusive, the total expenditure on account of Young.
the administration of justice and the support of the civil government has not in any year 23 Dec. 1835. -
exceeded that sum. Tais will appear from the statement which I now produce¥, made up ‘
from the accounts laid before the Legislative Council and Assembly during each session. Vide Mr. Young's
But I am of opinion, that were a strict system of audit established, and the tariffs and in-. Statement. atend of |
structions regulating the contingent chasges revised, a very considerable reduction might be g day’s':evidence.
made in the annual expenditure, without impairing the efficiency of the Government. From- ’
the same statement it appears that the revenue at the disposal of the Crown, including the
duties and licences under the Act of 1774, but excluding the land and timber funds, has,
since the year 1830, inclusive, been more than sufficient to defray all the charges of the
Government, and this I consider to be 2n edditional reason for making the proposed civil
list a permanent measure. : o :

Bearing in mind what you have said of the faith in which the proceeds of the 14 Geo. 3
were given up, do_you think that a civil list, such as you have recommended, was then con-
templated ?—No, 1 do not ; but I understand the remainder of the Crown revenues are now
to be given up. . o ‘

Do you think there is any probablll? that a civil list, according to, your own idea of
what it ought to be, will be acquiesced in by the Assembly ?—Mr. Stxars said, I am not
competent to form en opinion on this question. ,

Mr. Young said, I am of opinion that so long as the House of Assembly is composed as
at present, it will vote no permanent civil list, nor adopt any measure for the permanent
arrangement of the various points af issue. )

Mr. Neilson said he had already given his opinion in his separate examination,

Upon what footing would you gropose to leave the expenses of the legislative bodies 2—
(Mr. Stuart.) AsIlook at it, the expenses of the Legislature are distributable into two
branches, the ordinary and contingent. In the ordinary expenses are comprised the salaries
of all the necessary officers of the Legislature, and the wages of the necessary servants, and
any other permanent charges of a definite character. The contingent expenses consist, as
T understand them, of such charges as, though necessary, are not susceptible of being ascer-
tained with certainty, such as fuel, stationery, extra servants, &c..&c. ~All these expenses
should be provided for by law. ' ‘ . ’

Mr. Young.] I consider the officers of the Legislature to be divided into two classes:
one class permaneat, which ought to be appointed%y the Governor, and paid out of the fund
already existing. There is another class, such as writers employed during ‘the session by
the clerk of each House, the rate of whose remuneration ought also to be fixed by the
Governor, and paid out of funds provided by law for that purpose; and in any Act fo be
passed, I think provision should be made prohibiting any remuneration to be given for ser-
vices performed until the amount of that remuneration is approved by the Governor. The
contingent expenses of the session must be left to the discretion of the clerk, acting under
direction of the Speaker, as is now the case ; and the accounts of expenditure ought to be
regularly rendered by the clerk, certified by the Speaker, as is directed by & provincial Act
passed in 1799, but which is not in operation. This is the arrangement'I should approve ;
and [ would appropriate permanently a portion of the revenue to cover these regulated
expenses. . : ‘

o Mr. Stuart.] When you say that the expenses of the legislative bodies should be
provided by law, do you mean by a permanent statute 2—By a permament or temporary
one. : '

By temporary, do you mean annual appropriation ?—In this instance I see no essential
objection to an annual appropriation ; though if the appropriation be not permanent, I think
one mage at the beginning of cach Parliament for the duration of the Parliament would be

referable. ' , '

P In the present state of the province, do you not think differences might arise between the
two Houses of the Legislature as to their expenses, if provided for by annual appropriation ?

—In the present temper of the two Houses such differences could scarcely be avoided ; but

these difficulties do not depend ugon,the permanent or temporary nature of the provision.

Might not the opportunity of the surrender of the Crown revenues be taken advantage of
to prevail on the two Houses to make an addition to the permanent provision which already
exists for their expenses 2~—It is highly desirable that the source of difference shouid be
removed if possible; but I am not prepared to say whether such.an arrangement could .or
could not be advantageously proposerfigs forming a part of the measure of giving up the
hereditary revenue, : T C S ‘ S

~You are aware of the two permanent sids which have been granted to the Executive -~
- Government by Acts of 1795 and 1801 ; do you not think they might be reasonably asked .
for as a permanent addition to the fund which exists for the payment of the expenses of the
two Houses ?—1 am not prepared on this subject to give any answer. : " ‘
... Looking at the question prospectively, do you "consider that the expenses of the Legis-

~ lative Council ray be paid on the address of that bodx; .or not until an  Act of Appropriation

- bas passed 7—(Mr. Stuart) As to money required Heyond what is permanenily appro-

. priated by the Act of 1783, “for paying the Salaties of the Officers of -the -Legislative
« Council and Assembly, and for defraying the Contingent Expenses thereof;” I hold that in
strictness the general rule applies that no public .money ¢an be paid without & law 2ppro-
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priating the same, and I know nothing in these expenses which would make of them an
exception to this general rule ; at the same time advances for the future might he made, to-
be covered by subsequent Acts of Appropriation, where they are absolutely necessary ; but
the legal liability is upon the officer making them, and his moral responsibility on the
urgency of the occasion,

Tas not every Governor, since you have had a constitution, made these advances 7—Down
to the present sesgion of the Provincial Parliament advances have been made by, I believe,
every Governor out of the public monies to be applied to the current expenses of the session .
for which the advance was made. I am not aware of any monies (except in one instance).
having been, before the present session, advanced by the head of the Government to either
branch of the Legislature, to cover expenses incurred previous to the session for the contin-
Fent exEcnses of either branch of the Legislature, or charged assuch. From the very terms,

apprehend that such expenses are to be assimilated to all other unliquidated claims on the
public chest, which can only be paid under an Act of the Legislature, recognising their jus-
tice, and sanctioning their payment. The exception to which I refer occurred in the year-
1823. On the 315t January of that year two several addresses were voted by the Assembly
to his Excellency the Earl of Dalhousie, then Governor-in-chicf, the one for an advince of
money to pay arrears due on the contingent expenses of the House for the year 1821 and to
31st October 1822; the other to pay the expenses incurred and to be incurred for the then
current year, that is, from 1st November 1822 to 31st October 1823. His Lordship complied
with the desire of the House ag to the former; but with respect to the latter, he answered,
that as this address applicd to prospective services, which would be submitted to the House:
with other expenses of the year, he must be guided with respect to them by the appropria-.
tions that should be made gy the Legislature. I have not, however, gone over the various
proceedings of the Assembly respecting the contingencies, as contained in the Journals, with
reference to the subject of the present question, and cannot, therefore, speak with absolute:
certainty. ‘

The game question was then put to Mr. Young: “ Has not every Governor, since you
have had a constitution, made these advances?”—Yes; the first address is to be found in
the Journals of 1792-3, This was before any fund had been provided towards defraying’
the expenses of the Legislature.

The then Lieutenant-gzovernor subsequently sent a message to the Assembly, recommend-
ing them to provide for the payment of the officers of the Legislative Council ; and an Act
was in consequence pussed by both Houses and sanctioned, “ To establish 2 Fund for paying
the Salaries of the Officers of the Legislative Council and Assembly, and for defraying the
Contingent Expenses thereof.” The fund thus created having (except in'1793, 1798 and
1804) been inadequate to meet the expenditure chargeable against it, addresses praying for
advances were annually voted for some years by the Assembly alone, and afterwards by each-
House, for the amount of its own expenditure.

There are only three instances on record, prior to the administration of the government by
Lord Aylmer, of the prayer of these addresses being refused ; in the year 1805 by Sir Robert
Milnes, in 1806 by Mr. Dunn, and in 1823 by the Earl of Dalhousie.

The deficiency in the permanent fund up to the 5th January 1815, was made good from
time to time out of the monies levied under authority of the Acts 85 Geo. 3, c. 8 and 9, and.
41 Geo. 3, c. 18 and 14, and out of the unappropriated monies generally ; and the amount
advanced upon addresses was covered by the following Bills of Appropriation, viz. 35 Geo. 8,
c. 9; 42 Geo. 3, c. 4; 44 Geo. 3,¢c.12and 13; 48 Geo. 3, ¢. 32; and 55 Geo. 3, ¢. 17.

In the years 1815 and 1816 the expenditure amounted to 9,0167 6s. 2 3d.,” being
1,6221. 175 8 } d. more than the permanent fund. This sum has not yet been covered by
anappropriation. In 1217 the advances amounted to 16,173/, 19s. 11d., while the fund
was only 2,045/ 6. 30 d., and the appropriation by the Act 37 Geo. 3,c. 81, was for the
sum of 4,082/, 125, 9 § d. only.

From 1817 to the year 1824, inclusive, the advances uniformly exceeded the amount of the
permanent fund, as well as the partial appropriations contained in the Acts 58 Geo. 3, c. 25,
and 3 Geo. 4, ¢. 37 and 88,

In the year 1825 the expenditure was 12,3481 45. 2d., which was provided for in the
Supply Bill 5 Geo. 4, ¢,27. From 1826 to 1828, both inclusive, the advances exceeded the
amount of the fund and alyo the appropriation by the Act 9 Geo. 4, c. 76.

The expenditure of the years 1829, 1830, 1831 and 1832 is provided for in the Supply Bills
of 9 Geo. 4, c. 69; 310 & 11 Geo. 4, c. 53 & 54; 1 Will. 4,¢. 45 & 46; 2 Will. 4, ¢. 61 &
64; and 3 Will, 4, c. 21,

The whole amount advanced by the Governors for the time being, upon addresses from the
Legislative Council and Assembly up to the 10th October 1832, and which has not as yet
been made good by a bill of appropriation, is 73,200 18s. 4d. currency, exclusive of the
charges of collecting the duties levied under authority ‘of the Act 83 Geo. 3, c. 8, and the -
proportion thereof paid to Upper Canada since the 5th January 1815.. - .. - C

Monies have also been advanced on the address- of the Assembly alone, for expenses
unconnected with either of the two Houses, - L .

. Thus in 1705-6, the sum of 100/, was advanced to the Speaker of the Assembly to enable’
him to purchase standard weights and measures. In the year 1801, the sum of 6,0001 was .
advanced to the commissioners for building gaols at Quebec and Montreal. .

Inthe years 1802 and 1803, sums of 6,000 . and 1,691 L were advanced to the same com-"
missioners; and in 1818 the whole amount required, above the Crown revenues, to pay the'
civil exﬁenditurc was advanced on an address from the Assembly. o -

The Legislative Council have since objected to any monieés being issued in cousequp;ncef -

o
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. of an address from the Assembly (except for the expenses of that House) unless upon some
. extraordinary emer%ency. The following is a copy of the standing rule of the Council upon
Resolve

this point, d, That the Legislative Council will not proceed upon any bill of
appropriation for money issued in consequence of an address of the Assembly to the King’s
Representative, (addresses of the Assembly for the expenses of that House excepted) unless
upon some extraordinary emergeucy, unforesecen at the commencement of a session, and
wgich unforeseen emergency will not allow of time for passing a bill of appropriation for the
same in the session when the address shall huve been voted.” '

I beg to state,.that this is only my answer, on my own bchalf.

Have the advances ever exceeded the whole amount of revenue at the disposal of the
Government 2—Mr. Young answered, that they never had.

To Mr. Stuart.] Would there then have been anything illegal in the Government making
advances from its own funds for the expenses of the iegis ature; or at any rate, will not
the circumstances in which the Governor miay be called upon to make advances for the
expenses of the Legislature, be very materially different after the cession of the Crown reve-
nues, from whatit was before ?—I am of opinion that such advances would have been illegal.

To Mr. Young.] In the year 1792, when you suy advances were first made, was there
any annual Act of appropnation for the expenses of Government ?—No.

Was there any for many years after 7—No, not until 1819.

Were not the expenses of the Government then defrayed out of revenues which had been
placed permanently at the disposal of the Crown, and the deficiency, if any, made good by
the British Government ?—Up to 1810, by the English Government ; but from 1810 to 1818
the deficiency was made up, without any appropriation of the Assembly out of provincial
funds ; during the continuance of the war, however, large sums were paid for mulitia and
other services, into the provincial chest, from the military chest. I have reason to believe
that Sir G. Prevost paid up every claim that the province might have had on account of
payments out of unappropriated monies, to the close of the year 1812.

In further explanation Mr. Young stated that Sir Robert Milnes, Mr. Dunn and Lord
Dalhousie refused to -make advances to the House of Assembly, though the monies which
they refused were afterwards paid. ‘

Do you know what were the causes of those three refusals 7—1In the year 1805, addresses
were presented to Sir Robert Milnes, praying that he would advance a sum of money to the
clerk of the Assembly, to enable him to pay, among other charges, for 200 copies of an
index to the French edition of the Lex Parliamentaria, which had been ordered to.be printed
by the Assembly; and also that he would take into consideration the services rendered by
Pierre Edward Desbarats, esq., French translator of the House, and grant him an additional
salary, to commence from the 1st of November 1804, assuring his Excellency that if the fund
appropriated by law was not sufficient, the House would make good the same.

he Lieutenant-governor answered, that it was not in his power to issue a warrant to
pay for the printing of the Lex Parliamentaria, as it was an extraordinary service for
which the Legislature had not provided ; and that in regard to an increase of salary to
the French translator, he must regret, that when those rules which tend to promote a good
understanding between the Executive and theother branches of the Legislature were forgotten,
the Lieutenant-governor must feel averse to the introduction of 2 precedent which might lead
to consequences so injurious. '

The House resolved itself into a committee of the whole, to consider this answer, but its
proceedings were interrupted by a prorogation.

In the year 1806, an address was prescated to Mr. Dunn, for an advance to the Speaker
to defray the expense of translating Hatsell’s Precedents, in conformity with a resolution of
the House of the 18th March 1805. '

To which Mr. Dunn answered, that he referred to the answer given the year before
by the Licutenant-governor ; and the House on exmmnining the same, must feel convinced that
during the temporary absence of the Governor and Lieutenant-governor, he could not deviate
from the precedents referred to, by advancing monies to defray expenses for which the
Legislature had not provided.

In the year 1823, two addresses were presented to the Earl of Dalhousie, one praying that
he would issue his warrant in favour of the clerk, to pay the amount of arrears due for the
contingent expenses of the House for the years 1820-21, and to the 31st October 1822 ; the
other praying for u sum of 3,540l for the expenses then incurred or to be incurred from the
1st of November 1822, to the 31st October 1823.

The Earl of Dalhousie answered that he would comply with the prayer of the first address,
because the sum asked for was required for services performed ; but that, with regard to the
sum of 3,540 for the expenses of the then current year, he must be guided by the appro-
priation that should be'made by the Legislature.

The Assembly voted this sum, and included it in the Act 3 Geo. 4, c. 38. In this I wish
to be understood as merely speaking my own opinion, :

Was not the gayment of money without the appropriation of the Legislature, one of the
prmcxjml grounds of complaint in 1828 7—Yes.

And was it not one of the practices most strongly condemned in the report of the Committee
of 1828 ?—1 believe it was ; and instructions came out from Mr. Huskisson forbidding the
practice in future; which instructions are on the journals of the Assembly. in 1829. '

Were not those amongst the reasons which induced Lord Aylmer 1o muke the refusal 2—
I do not knov. )

“’oug not there a despatch in 1817 or 1819, from the Secretary of State, to a similar pur-
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at practice.

port 7—1 think in 1817 ; and that it directed that the Assembly should be called on annu-

ally to make good the deficiency in the funds appropriated to the support of the civil

government.
Was not the practice condemned by the Committee of the House of Commons, rather the

practice of making good the deficiency of the charges for civil government without the -

appropriation of the House of Assembly, than the practice of Kaying the contingencies of the
ouse on their own address —Certainly ; more particularly t

Did it relate at all to the other ?—(Mr. Neilson.) Yes, because the sum mentioned n the
report of the Committee included monies advanced for the payment of those contingencies.

Mr. Neilson observed, that he did not recollect to hear the word “ contingencies ” in Eng-
land, whilst he was before the House of Commons.

Did Mr. Huskisson’s despatch relate to the contingencies of the Houses of Legislature 7—
(Mr. Young.) No ; it related to the practice of taking unappropriated money from the pro-
vincial chest for the purposes of civil gavernment.

STATEMENT showing the Asouxr of Revexvx at the Disposal of the Crown, towards paying the Expenses of the Administration of Justice
and the Support of the Civil Government, and of the DuTzes levied under the Authority of the Act of Parliament 14 Geo. 3, c. 88, from the
Gth January 1830 to the 10th October 1835 ; also the Exrsxprrure, during the same Period, chargeable against the said Revenue and against
the said Duties, prior to the Act 1 & 2 Will. 4, c. 39, being passed; the whole taken from Official Returns made up by the Inspector-general
of Provincial Accounts, and annually laid before the Legislative Council and the Assembly. '

Casual . Appropriation}  Duties . Excess
P Duties Pprop A Total
“ndnle‘s‘:l:::"ﬂ and Licences by the n::};f‘i%‘iu Revenue Expenditure. of the Revenue
the Land and Ac‘:n&egl:’s Act 35 Geo. 3,]  Provincial co]le:‘t;dt. 0:.‘ above
Timber Funds 880 - 5 Act 41 Geo. 3,{ ace C o p Expenditu
not included. €. 9% c.9. c. 13 & 14, | Lower Lanada. xpenditure.
£ ond| £ sdl £ onal s sd| £ nd| £ & d] £ & &
Year ending 5 January 1831 - |6,322 5 1| 32,079 14 2 {5,000 - - [4,08612 11 | 45,368 12 2| 30,051 18 9| 933613 &
Theeo Quarters, endiog 10 O Ylsers 10 11 | 30,836 210 3,750 - - 385214 - | 4231216 9| 29052 0 - | 12360 7 9
Year ending 10 October 1832 - {4,006 15 8 | 33,531 1 2 {5000 - - (550419 3! 45,132 16 1) 38291 6 6] 90841 9 7
Year ending 10 October 1833 - |5,665 9 - | 34,317 18 7 {5000 - ~ 6330 &5 1| 60,313 12 8
Year ending 10 October 1834 - |5,468 13 9| 24,106 1 11 [5,000 - - {5120 10 7| 39,095 6 31118776 ~ - 37,236 15 ©
Year ending 10 October 1835 - 4,688 13 2| 3L,11§ & 25,000 -~ - |[5200 2 G| 46,001 —10_’
£ (274847 4 9 (226071 14 3| 4877510 6
Quebee, 29 December 1835. (signed) T 4. Young.
Amount duc on account of the civil expenditure for the years 1833, £ s. d
1834 and 1825 (including the sum of 30,619l 4s. 24. sterling
advanced from the military chest), for which a supply is required ~ | 135,027 9 10
Amount paid, during the same years, out of the Crown Revenues, as
detailed by the inspector-gencral, and printed in the Journals of the A
Assembly - - - - - - - - - = - 27,116 7 ¢
Total expenditure in Sterling - - - £, 102,732 17 4
From which deduct,
Legislative Council - - - - £151,044 9 9
House of Assembly - - - - - - 23020 - =~
Milita, - - - = < = - - 417413 8 1
Jesuits’ estates and education - - . - 2,310 - - '
Repairs of public buildings - - - - 2,638 13 12
Inland custom-houses, &c. &e. - - - - 709 - -
43,956 17 4
Amount chargeable against the Crown revenues and the Act of 1774, 115 mmg . - -
according to my views S . . ) | Rt AR
Average per Annum - - - - £ | 030,692 - ~
‘The total 1zvenue for the same period, including the duties and licences |
under the Act 14 Geo. 8, c. 88, butexcluding the land and timber | -
funds,{amounts, in sterling, to - - - - - - -} 13601219 9.
The expenditure, as above stated - - -~ = - - -} 118776 - -~
Surplus Revenue since the 10th October 1832 - - - £.| 17,236 19 .9 /

‘Suppose.,
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Suppose the Assembly do not provide for the payment of the arrears, and that it becomes Appendix, No. 12.
necessary to resume the absolute control of the revenue accruing under the Act of 1774, —_—
from the time that the last Supply Bill expired, that is, from the 10th of October 1832; in Mesars. 4. Stuart,
such case, the civil government will be enabled to reimburse the whole amount advanced Johs Neilson, und
from the military chest in 1834, and to pay all outstanding claims, as well those on account ~—— Young.
of the administration of justice and the support of the civil government, as the differentitems 23 Dec. 1835.
included in the statement of the inspector-general, dated 7th November 1835, but which, in
strictness, are not chargeable against the Crown revenues. £

’ . s d

Thus, the balance of revenue above the expenditure amountsto - -~ § 17,236 19 9

The amount paid out of the advance from the military chest, oo account
of the Legislative Council and the Assembly, and which must of
necessity be repaid, is - - -~ - - £.4,700 14 6

The other items, which I have deducted from the gross
expenditure (paid in part out of the same advance),
are, for the militia - - £,4174 13 8

Jesuits’ estates and education - - 2310 - -

Repairs of public buildings - - 2,638 13 11

Inland custom-houses, &e. &c. - - 769 - - : - .

Inal - - - - < - 14,602 2 1

9,634 17 8

Surplus revenue, after paying every outstanding claim, up to
{h?e 10th of October 1835 - . iy - -g - ,-p -} £.

The sums advanced since the 10th of October 1832, on account of.the Legislative
Council and the Assembly (with the exception above-mentioned), are recessarily on the
same footing as other advances previously made in aid of the fund established by the Act
33 Geo. 3, c. 8, and not yet covered by an Act of Appropriation.

Quebee, 29 December 1835. (signed) T. A. Young.

Hon. A. W. Cocliran attended by appointment, in order to explain the papers which had Hon.
been submitted by himself and Mr. M*Gill in support of a claim from the Royal Institution, 4. IV. Cochran.
and in the first instance drew the attention of the Commissioners to the fact, that the preamble o nec. 1835,
to the Act of 41 Geo. 3, c. 17, recites a direct promise from the Crown for an endowment
out of the wuste lands, which recital is copied verbatim from the speech with which the
Governor-in-chicf opened the session of 1801: that notwithstanding this distinct promise, no
endowment has ever taken place, and that he does not even now desire to claim an immediate
endowment, but only to enter a caveat against the adoption of any measure that may deprive
the Crown of the power of making one. .

Docs the institution get any aid from the Jesuits’ estates, or has it the prospect of aid from
them ?—It does not now get any aid from the Jesuits’ estates; for one year subsequent to
the surrender of the estates, the salaries of the masters of Government schools at Quebec and
Montreal, formerly charged on that fund, were paid by an Act of the Legislature. | Since
that year (1832) those salaries have remained unpaid, and no advantage has been derived
from the funds of these estates. As to the prospect for the future, it must be matter of
inference and opinion, from what has been done hitherto, and the disposition which may be
supposed to prevail. My own apprebension is, as stated in my written document, that the
institution has no great cause to expect a portion of that revenue sufficient for the purposes
of endowment.

Is the institutior: at present in active operation 2—TIt is.

What are the duties which it discharges 7—It has under its direction the grammar schoois
of Quebec and Montreal, and also a number of clementary schools throughout the province.
The salanes for the masters of these schools are paid out of monies voted for the purpose
by the Legislature. A part of their duty also consists in the managemeat of the property
devised by Mr. M‘Gill,

1t was then agreed by the board, thut as Mr. Cochran’s application did not go to ask any
immediate grant, but only to request that the Crown should not be incapacitated from ful-
filling the engagements entered into in 1801, it was not necessary at present'to do more than
assure Mr. C%!::Tmn that the commissioners would not lose sight of the subject.

Mr. Cochran, however, added, that his application did not simply go to a fulfilment of
the promise made in 1801, but to the enforcement on general princt {e of the claims of the
institution to the protection of Government, particularly as the schools of the country do
not now afford to tEe youth of English extraction the means of acquiring the higher branches
of education; for the more elementary branches of education the schools established by the
Legislature might suffice, as little objection is made to bring children of English and
French extraction together in them; but the repugnance to send children to schools which
are chicfly filled with persons of different religion-and speaking o different language, is
greater amongst the higher classes.

0.3. _ . Elzear
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Elzear Bédard, Esq., an advocate practising at the bar of Quebee, and member of the
Provincial Parliament, attended at the request of the Commissioners, in order to explain the
views with which he lately introduced to the Assembly certain resolutions, with the mtention
of framing thercon a Bill for the independence of the judges, and for the estublishment of
a court before which they might be tried in case of malversation in their office.

Mr. Bédard stated that he had submitted resolutions to the House with a view of facili-
tating the financial arrangements which, as announced in the Governor's speech at the open-
ing of the scssion, are shortly to be submitted to the consideration of the Legislature, and
also with a view of rendering justice to the people and to the judges in cases of accusation.

Mr. Bédard stated that in his opinion the principal impediment to the measure of making
the judges independent consists in the difficulty of forming a tribunal for the trial of impeach-
ments, and that he does not consider the Legislative Council, as at present constituted, a
proper tribunal for that purpose; that this opinion is, he believes, also entertained by the
great majority of the House of Assembly and the people of the province, and that in his
belief the House of Assembly will never consent, and ought not to consent, to erect the
Legislative Council, either in whole or in part, into a court of impeachments, and principally
for this reason ; that the Council is not, like the House of Lords, composed of persons of
independent principles collected from different parts of the country, but of persons selected
by tﬁe Crown, and in a great measure dependent onit; and even if the Council were at pre-
sent well composed, there is no security for'its not being changed by the Crown for any given
occasion. Mr. Bédard further stated, that the House has already exercised the right of
accusing a public servant, and has in some instances succeeded in having the accused person
dismissed without confining itself to any judiciary rules, other than the open exercise of its
constitutional and parliamentary rights, and without peculiar forms for the defence of the
accused : that this bill would have prescribed a formal course of proceeding, which would,
in his opinion, have given the accused as fair a trial as by jury: that on account of the par-
ticular system intended by his resolutions and projected bill, he thought afterwards that some
opposition might have been offered, and that this weighed with him in not pushing his reso-
lutions to a division. Mr. Bédard said that he would hand in a draft of the bill, by which
the Commissioners would perceive the course of proceeding that he intended to propose.
Other objections were urged as to the com{)etency of the tribunal in England before which
he proposed to carry the accusation for final judgment, the Judicial Committee of the Privy
Council not being a court of original jurisdiction.

You say you think your course of proceeding would have secured to an accused judge a
trial as fair as if it were by jury, who would n fact be the judge and jury by whom the
accusation would be tried ?—The judge would be in England (that is to say, it would be the
Judicial Committee of the Privy Council), the facts constituting the accusation would be
ascertained by a jury selected by the body of the people, consisting in the first instance of
88 members of the House of Assembly, reduced by subsequent process, first to 30 or 24, and
ultimately to 12. '

How would these 12 proceed ?—This is all stated in the bill.

‘Who would preside as judge ?—I have already stated that there would be no judges; the
functions of the committee in this case would be in some degree of the nature of those of
a grand jury, with, however, the benefit to the accused of being heard in defence before
that committee. There would be u president named by the Assembly, sworn of course in
the same way as the other 12, and the accused person would have ligerty of being present
cither in person or by attorney. )

Would this tribunal express any opinion on the evidence?—They would report their
opinion to the House as every other committee does; with their proceedings, documents and
evidence, and also with the objections urged before them. ‘

Has not the House full power to do the whole of this at present?—I apprehend not ;' they
have not the power of administering an oath, and giving the accused that benefit.

In what other respect would it differ from any other committce of the Assembly?—Ii
would be bound to call in the accused party, which committees do not now do, except by
order of the House, or in cases where the accused party may demand it, or when ﬁe is
wanted as a witness.

Would not this be an entire novelty, to give to a committee of the House judicial powers
in criminal matters ?—Certainly this would be a new mode of proceeding; but as there is
no mode at present established, it is of course requisite to adopt a new one. The House
would not have more judicial powers than it has now, by the nature itself of its attributions
over matters cognizable by the ordinary criminal courts, since it would not be advisable to
limit the right of the House, whatever system of proceeding is adopted, in any case where
an accusation can be brought pursuant to the law, usage orcustom of Parliament in the
United Kingdom. The law would regulate the mode of procéeding in the finding of facts. |

How is it provided that the matters to be laid before it shall be only matters not cognizable
by the ordinary courts?—The House would proceed, in all cases for which: an accusation
could be brought in England, according to the law, ‘'usage and custom of Parliament, as is
stated in the bill. This would not interfere with the ordinary course of ‘the criminal courts °
of law, whose proceedings are of their nature wholly limited and defined contrary’ to the
powers of Parliament. o " o

Therehave beenconsiderable political differences and animosities of latein the province 2--Yes.

Has it not been a subject of complaint on the part of the population of French origin; that
there has not been a sufficient number of judges of the French party 7—It has been a sub-"
ject of complaint, that the population of French origin has not had its fair proportion of .-

) Apublic;
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public employments, including the judicial ones. All they desire, is fair play, and an equal
participation in equal rights. The complaint is general, but it is illustrated particularly in
the case of the judges. I would not be understood as expressing a with for judges of any
particalar party. In answering as to parties, I must say that national distinctions are by no
means the foundation of the political differences; but that the differences are founded on
principles of public policy and government.

Were you not in the House when the 02 resolutions were passed ?2--Yes, and I supported
them. There is none that I do not approve in substance, though there are some that I
would have wished to see differently expressed.

Have not the greater part of the judges been of late years mixed up with, or drawn into
the political differences of the province 7—Some of them have; especially those who were
members of the Legislative and Executive Councils. .

That includes the two chief justices, or at any rate the chief justice of Quebec, who has,
I Delieve, been accused by the Assembly?—l1 would say nothing of the chief justice of
Montreal, but the chief justice of Quebee has been greatly implicated with other judges in
the political differences, and has been accused before the Privy (gouncil in England of having
made improper rules of practice.

Would that offence be one which you would think proper to try before the tribunal you
contemplated 7—It would be.

Were those rules of practice in contemplation of the persons who drew up the 92 resolu-~
tions, where compluint is made of certain rules of practice 7—1I believe so.

Have not the House of Assembly maintained the same opinion from the time the chief jus-
tice was accused, up to the present time, with reference to those rules of practice 1 should
guppose so.

po you not think the Chief Justice Sewell would have stood a bad chance, if he had been
tried for that offence before a tribunal such as you contemplate? Do you not think they
would have reported against him ?—I think he would have had a fair trial, and that complete
justice would have been done him. My own impression is, that he acted improperly, but if
{ had to sit in judgment on his case, I should endeavour to discard that impression {from my
mind, and to investigate his case with impartiality ; still if’ he suffered injustice, he would
have his appeal to England, where, in fact, he has been once acquitted. The decision here
would not have been final.

You are aware then that Chief Justice Sewell was acquitted on that accusation by the
Privy Council 2—1 only speak from recollection.

Areyou not aware that there was an express acquittal, which was communicated by message,
and entered on the journals of the Assemﬁly 7—I have heard of it, but never read the message.

How many members out of the 88, of which the House is composed, voted for the 92
resolutions ?—I cannot exactly say; the minority is smaller now than it was then; at pre-
sent it does not consist of more than § or 10.

Would it not then'be a moral certainty that 2 judge who had been the subject of political
dislike, would have a tribunal composed principally of his political adversaries 7—There might
be a majority of political adversaries ; but that would not prevent his having, in my opinion, a
fair trial. :

You have expressed your dislike of political judges ; would not such a tribunal consist of
judges more political than any others in the province ?—1 believe not ; the questions always
tend to say that the members would be the judges, while they would be only the accu~
sers, and it is at present their right and duty to accuse. The bill in my view would not give
the House any new power, but merely regulate the excrcise of its present powers, for the
benefit of the public and of the accused. I believe that any other tnbunal you could form
in the province would equally have a political character; besides which, if you selected
private mdividuals, you would, in a society so small as ours, have persons imbued with per-
sonal dislikes, or influenced by prejudices or friendship.

Do 1 rightly understand it as your opinion that the Assembly will not consent to any
measure of making the judges independent, unless they have the power of trying the judges?
No; 1 only said that they would refuse to make the Council, as at present constituted, a
tribunal for that purpose.

What alterations would satisfy them in the constitution of that body ?—The introduction of
the principle of election.

Would anything short of making the Council an elected body, induce the Assembly to take
it as a tribunal?—Nothing short of the principle of election; but there might be various
modes of carrying the principle of election into effect.

Without a satisfactory tribunal, the Assembly will not consent to make the judges inde-
pendent 2—That is my opinion, but T must always be understood to speak for mysclf only.

Have you heard of, or arc you aware of any plan for a comt of impeachments, wzich
would, in your opinion, be acceptable to the majority of the Assembly, without invalving the
introduction of the elective principle into the Council, or erecting a Committee of the House
of Assembly into a tribunal for that purpose ?—T am not aware of any other plan that would
be agreeable to the majority of the Assembly ; some, however, might perhaps be suggested :
the main object is, that the inquiry should be on the spot.

When Xou say this, do you bear in mind that the independence of the judges has been
announced as a condition indispensable before the appropriation of the Crown revenues shall
be conceded to the Assembly?—Yes : but the House has never ceased to maintain that it
has alrcady a right to those revenues, not only from the nature of that property, but from
the public Acts (of 18 Geo. 3, c. 12, preamble, and 46th & 47th clauses of 31 Geo. 3, ¢. 81),
but they having been given up by Lord Dorchester, and that the appropriation bill of 1795
was given in consequence of the pledge then made.
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You are aware that in England the hereditary revenue is never given up but for the life of
the King2—Yes; but I understand great part of that property is personal to the King, which
is not the case here, besides the surrender I have mentioned. ‘

What is the difference between the lands of the Crown in Eugland, and the demesne of
the Crown here ?—I am not prepared to speak of anything in England ; but it appears to
me that the demesne of the Crown here; is held jure corone, und not as a personal pos-
session.

What leads you to think that the Crown has not a right to appropriate that which it holds
jure coronwm, previous to any surrender of it to the Legislature 21 think-that the lands of
the country are the property of the country ; those held Jure corone, the same as the rest;
the King is the administrator of those lands ; but as soon as he makes money out of them,
that money becomes the property of the people, because it is raised either on the people, or
out of something that belongs to the people, and on this principle it ought to be appropri-
ated by the people. o . .

Is it your notion that, according to the constitution of England, the representatives of the
people had a right, independent of any Act of Parliament, to appropriate the revenues derived
from lands held by the King ¢ jure corone” ?—If the question applies to England, I do not
sufficiently know the laws on this subject existing in England to be able to answer the
question.  If it applies to this country, 1 have already answered.

Do you not understand that the principle of the law of England is what would regulate
the rights of the King here, except as far as that right may be modified by his having suc-
ceeded to the rights of the king of France ?—I consider that the available territorial resources
of the country while under the ancient government were particularly destined by law for the
advantage of the pcople; were held by the kings of France as part of the domaine, and
could not be, and were never considered s the private property of the king. These being
the circumstances under the kings of France, they must be considered as applying to the
kings of England. The province becoming possessed of a legislature analogous to that of
England, the legislation about the domaine, and the appropriation of the revenue thereof,
became immediately incumbent on that provincial legislature, as one of the subjects con-
cerning the internal affairs of the country for which it was his right and duty to provide. In
fact, also, in many particulars, the domains of the Crown have continued to be administered
after the forms and regulations in accordance with the laws of the country.

1s there anything in Lord Dorchester’s message which could lead you to believe it was his
intention to give the appropriation of the hereditary revenue to the House of Assembly 7—
Most assuredly ; and it was only in latter times that difficultics have arisen on this subject.
It is considered as a breach of promise to have raised an exclusive clamm to the appropriation
thereof on the part of the Executive,

Messrs. A. Stuart, J. Neilson, Duval and T.. A, Young, attended by appointment,
and the following Questions were proposed to them.

You are all agreed that the commissions of the judges should be held during good
behaviour, and their salaries secured permanently ; do you think the present salaries are upon
a proper scale ?—Generally, we do think so; and we all agree that their salaries should be
permancent, and their commissions held during good behaviour.

Mr. Young added, that he would like to see the circuit allowances discontinued, and an
increase of salary substituted ; 2007 a year might be, he thought, a proper sum; it would
do away the imputations which were sometimes cast on the judges, of being anxious to go
the circuits for the sake of the allowance.

Mr. Duzal objected that the increase of 200l would be too much ; he thought that the
expenses of travelling and lodging ought only to be considered in fixing the amount of their
circuit allowances, and that if calculated on the principle of allowing about a guinea or
11 10s. for each day they are absent from home, it would be sufficient.

Mr. Stuart said, I think the present system of a circuit allowance better than an increase
of salary ; but it ought to be a fixed sum, for each judge, for each circuit, and given as an
allowance for his travelling expenses. We all think their circuit allowances should be
secured to them permunently, as well as their salarics. ’

Mr. Neilson said, he thought their total emoluments ought not to exceed what they are
at present.

o you think there ought to be retired allowances or pensious secured to the judges after
a certain period of service?—Yes ; with proper provisions as to the period of service, and to
the proportion which the retired allowance should bear to the full salury, A bill was passed
by two_branches of the Legislature on the subject not long ago, the provisions of which
might probably be found fit and expedient.

Have you formed any opinion as to whether there should be in the province any. tribunal
before w?aich a judge might be tried, or his conduct inquired into ?—L1t appears to us essential,
for the sccurity of the public and stability of the Government, that. there should be within
the colony a_tribunal for the trial, as well of judges as of other high public functionaries,
upon impeachment by the Assembly. The sentence not to extend beyond a removal. from
office, and a disqualification to hold office thercafter; nor to prevent the individual accused
ii'om being subject to indictment for the same offence, if cognizable by a court of common:

aw.

How could such a tribunal be formed in the province ?—The only tribunal to which such
high powers within the proviuce could be confided is the Legislative Council thereof.

What would be the effect of making a sworn commission of the House of Assembly a .
tribunal for trying impeachments preferred by the Assembly, or by uny member of it, against

a judge ?7—
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a judge 7—The ulter insecurity to the public; the subjection of public officers to a tribunal Appendix, No. 12,

from which they could not reasonably expect anything like justice ; and all the consequences —_—
which must of necessity result from " the selection of an accusing body from and out of its Messrs, A. Stuar,
own members, of the judges who are to try the truth of the accusation, confounding thus in J. Neilson,

the same body the character of accuser and judge. A popular body is too linble to the ‘;“D"E‘“" and

. . . . N . Ao l ounge,
action of passion and prejudice cver to be fit, alone and uncontrolled, for the exercise of (3
judicial powers. This inherent inefficiency for the purpose is further uggravated by the 20 Dec.1835.
nfluence which opinions from without are likely to have upon very many of its members.
In truth the nommation by the accusers of the judges finally to try and determine upon the
innocence or guilt of the accused would be an idle mockery of justice. The form of tribunal
here spoken of is besides novel, and contrary to all legal and constitutional analogies ;
according to those sualogies, the proper tribunal is, as has becn alreudy stated, the Legisla-
tive Council. The proceedings contemplated would seem to involve an admission of the
utter inability of the Legislative Council as an intermediate body, and would superadd to
the legislative power already possessed by the Assembly, judicial and penal powers, which
would place at their feet ull the administrative officers of the Government ; thus annihilating
the whole exccutive power of the Government. Such a tribunal once established, atl the
power of the colony would be merged and lost in the Assembly. These objections to such .
a tribunal are stated gencrally and in the abstract, without reference to vhe peculiar circum-
stances of this country. It is hardly necessary to advert to those circunnstances as giving
additional weight to these objections, und rendering such a tribunal &till more obnoxious.

Would, in your mind, these objections be materially removed by a provision thut the com-
mittee should be formed of 30 or 24 members by ballot, and afterwards reduced to 12 by
challenges 2—We think not; the project is so essentially vicious that it is not susceptible of
modification or palliation.

Is it not absolutely necessary, according to the practice of all ¢riminal courts, that the
prosecuting officer or counsel should be appointed by, at any rate be in privity with, the
accusing party 7—Certainly.

And you are aware that in England the managers of an impeachment are members of the
House that impeaches 7—Yes.

Do not these circumstances constitute additional objections against the tribunal, inasmuch
as the prosccuting officers and judges would both belong to the same body?—~Yes; this
objection is involved in the gencral objection founded on the character of accusers and judges
being the same persons, Mr. Duval here remarked, that in England the managers of an
impeachment were not of neceasity members of the House of Commons ; they generally
were, but there is no law that he was aware of to prevent the appointment ns managers of
persons not members of the House.

Would your objections be materially removed if, instead of the Committeo of the House
being constituted a tribunal to try the accusation, it were simply a Committee empowered, as
in other cases, to inquire into any matter referred to it ; that it should be aﬂ)ointed, not in
consequence of the House heving taken up the accusation, but before the House had pro-
nounced any opinion on the case, or even acquired a knowledge of the case; and that the
House should only become a party to the accusation when it should adopt the Report of its
Committee, and on it vote an address to the Govemor or to the King. The ultimate judg-.
ment thus being reserved to the King in Council, and the proceedings before the House
bearing only the character of an investigation >—We do not think that the objections already
stated are impaired by the modifications just mentioned. The functions of the House are
those of a grand inquest; by the present plan they would be crected into a tribunal for the
trial of state offences, their sentence subject to the confirmation of the King in Couneil, The
objcctions against such a tribunal, or ageinst a porticn of the House sitting as a court for the
tnal of impeachments, are insupcrable ; but over and above this, the plan, s detailed in the
guestion just put, deprives the subject of the right of preliminary inquiry before being put
on his trial, which is essential to the due administration of justice. The whole power of the

nd inquest of the country would by this project be taken from the body of the House of

ssembly, nnd vested in each pnrticu{ar member of it. The House, thus deprived of its con-
stitutional powers of d inquest, would have conferred upon it the power of o criminal
tribunal, for which it is upfit, and which would be contrary to all legal and constitutional
analogy. This plan is full of anomalies. The evidence would be heard by the Committee,
who would report their opinion ; the finding upon the evidence and decision upon that opi-
nion would be given by a body who did not hear the witnesscs, nor the defence of the
wecused, and the final judgment would be pronounced by the King in Council at the dis-
tance of 3,000 miles, w\]\ere the accused could not appenr, except at a ruinous expense, and
upon a form of proceeding 80 unprecedented as to leave the accused without the protection of
those vules of lnw which are intended to serve as barriers for innocence ngainst injustice
attempted to be perpetrated by private individuals or bodies of men.

In the present state of the province do you not'think there would be some danger, that
even the Legislative Council might be under the influence of political feeling, and that }heir
decision on an impeachinent might be more determined by political feelings than the decision
of the House of Lords would be in England 1—There are inconveniences inscparable from a
small society, one of which s their grenter linbility to local and personal prejudices ; but this
inconvenience would exist under any form of tribunal that we can conceive established within
_thc colony in less or greater degree ; and o tribunal without the colony is liable to such great
inconveniences as to be equivalent to o denial of justice, and toan encouragement of calumny
on the one side, nud of neglect of the law on the other; inuocenco and guilt being thereby put
on the same footing. The sccurity and protection of the accused must be founded mfthf
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fact, that the members of the Legislative Council, being nominated for life, are not liable to
be influenced by the same fears as the members of the Assembly, at the same time that, if
properly composed, a majority of the Council would be independent of the Crown, thus
sceuring to the subject a tribunal, the majority of whose members would be independent both
of the Crown and people.  One ndditional advantage from the nomination of the Legislative
Council s a tribunal for trinl of impeachments would be, that it would impose a higher
responsibility on the Crown in selecting persons for that body ; and that the high judicinl
powers thus conferred upon it would give to, and reccive from its legislative powers addi-
tional weight, and thereby render it more fit to oceupy the intermediate place assigned it by
the constitution.  Any objections to this measure, founded upon the composition of the
Council nt any given time, we do not consider of any weight ; powers can be conferred on no
body that may not be abused; the publicity of the proceedings too within the colony, and
the action of public opinion, founded upon fair public legal investigation, would operate as a
salutury and sufficient control, both on the accusers and upon the body thus called upon to
perform the functions of a judicial tribunal, o ) .

In the present state of the colony would not the Legislative Council be defective in this
requisite of a criminal tribunal, viz. that such a tribunal shall give public satisfaction ; would
not both the accusing party, if that party should be the House of Assembly, and the mejorit
of the public, if the constituents of the representatives of the people are 5o to e considered,
be sure to be dissatisfied with the judgment of the Legislative Council ?2—The cud of every
tribunal, as we understand it, is justice ; and, so far as criminal proceedings are concemned, the
sympathics of the people ut large will always ultimately support the side of justice. The pub-
licity of the proceedings excludes the artifices by which popular Lostility is frequently main-
tained against individuals who have been invested with high powers, whilst the same publicity
obliges the judges to do what is right, and makes public functionaries careful of the manner
in which they exercise the powers confided to them ; at all events, and under any circum-
stances, justice is the main end of all governments, and cannot be sacrificed to popular teeling
under any circumstances, without leading sooner or later to the subversion of the government
that will not support it.

Mr. Sterart said, that for himself he thought the decisions of the Legislative Council
would give more satisfuction to the people at large than those of any other tribunal that
could be devised.  On public accusations the sympnthies are apt in the first instunce to run
strongly and decidedly against the party accused, and this down to the instant of the public
trial, but it is otherwise then ; and the nequittal of & man really innocent will, whatever may
have been the violence of the prejudices before agninst him, soon meet public approbation.
The crror of the people on this head lies generally rather the other way.

Mr. Neilson tlxought in the present state of the provinee there would be a want of confi-
dence in the first instance, that ultimately the opinions of enlightened men would prevail,
and that if the Council pronounced cquitugle iudgments they would be approved,

Mr, Young agreed with Mr. Neilson and Mr, Stuart, as far as the mass of the people
was concerned, but in respect to the House of Assembly, as at present comprised, he was
of opinion that it would cbject to the decision of any tnbunnl whatever which would pro-
tect a public officer from an unjust nccusation, by permitting him to huve a fuir trial.

Do yon think the Assembly will ever consent to make the Council a court of impeach-
ment 2—We think the Prcscnt House of Assembly would not.

Bearing this in mind, what would you say to a proposal which should go to allow the
King on the address of cither House to issue a commission appointing two or more members
of the other House and a barrister of at least 20 years’ standing at the Canadian or English
bar, as u court for the trial of the nccusation ; and in ease the commission consisted of less
than 12, the trinl should be by special jury 2—We think the plan objectionable ; theve is:
no precedent for it, as far as we know; it would vest an extreme power in the Crown, or
rather in the Governor for the time being; the people would have no confidence in such
a tribunal; it would be linble to all the prejudices to which the Council is now considered
liable as o tribunal for the trinl of impeachments, without having the power of that body;
linble besides to nll the inconveniences belonging to a tribunal selected for n particular
oceasion ; it would not have suflicient weight to determine to the satisfaction of the public
the grave matters brought before it; its acquittal or conviction would be considered us the
act of the individunls composing the court, and would subject those individuals to praise or
blume, without leaving anything stable or fixed behind,

The responsibility too, instend of nttaching to a bedy having n high character to miintain,
and whose occasicnnl errors or aberrations might :I{)e subsequently corrected nnd itself
restored to its proper weight, would, like other ncts of individuals, only end with the in-
dividuals themselves,  In the cases where it would be necessary to name members of the
House of Assembly, they would be under popular influence or under the influence of their
constituents.  We do not think a jury necessary or proper for the trial - of such offences ns
subject o person to impeachment; some only of which are indictable before a common law
court.

Mr. Neilson soid brondly, that he, for himself, objected to any tribunal for the trial of
impenchments that was not conformable to the British constitution ; that so long as we
have u part of that constitution we cught to have the whole; and in this opinion the other
gentlemen afterwards expressed their eoncurrence,

Amongst the political differences of the colony, may not the cuse occur of an nddress
agninst a ‘jud ¢ coming from the Legislative Council 7—We do not think such cases would -
occur. IF o legislntive councillor has a charge to profer aguinst « judge, we presume he
would think it proper to present it to the Assembly as the grand inquest of the country d;~

an
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ard I do not suppose he would usk the Council (supposing it to be the trbunal betore
which the accusation was to be tried) to prejudge the question by entering into o previous
nmquiry.

l‘hg\ would you not wish that the judges, besides being liable to impeachment, should
(as in Enzland) be removable on the address of both Houses 1—We would.

Would not the power of uddressing the Crown soinuwhat inteifere or clush with its func-
tions ns a tribunal of impeachments 27—\We do not think the two functions would clash; the
same two powers cxist in the House of Lorde. .

Considering that the Crown mukes it an indispensable condition of surrendering the
appropriation of the hereditary revenue’ that the judges should be made independent, and
the Jssembly will not joint in mnnking them independent, unless a court of impeachment be
estublished, other than the Legislative Counncil, and you entertain the opinion that the
Legistative Council is the only body fit for n court of impenchment ; would you let the
whole measures full to the ground, or would you apply to the Imperial Parlisment, or what
other course wonld you pursue 7—My. Staart said, 1 think thut the interposition of the
nuthority of the Imperial Parliament would become necessary.

Mr. Neilson said, if by the whole measure be understood the permanent provision for the
- support of civil government and administration of justice, 1 ahould sny that the refusal of
the Assembly to make such a provision would be sufficient to justify the interference of the
Imperial Parliament in support of the Government and constitution.

Mr. Young said: Even independent of the considerntion of the civil list which is to be
obtained by the cession of the hereditary revenue, 1 think the measure of the independence
of the judyes, and the crtablishieent of u court of impeachments, to be of sufficient import~
ance to call for the interference of the Imperial Parlinment, if they cannot be obtained in
uny other way. Ilook upon these measures as essentinl for the maintenance of the autho-
rity of the Judges, und to restore confidence in the adminiatration of justice,

Mr. Duval. The rscfusal of the Asserubly to make provision for the necessary and un-
avoidable expenses of the administration o()gustico amlP of civil government, would, in my
apinion, not only justify, but make it imperative on the Imperial Parlioment to inter-
fere and secure to us by proper legislative enoctments the benefits of the English con-
ntitution.

Would you wish that the judges, without exception, should be excluded from the Logia-
lative and Executive Council 1—Yes; that is the general wish of the whole country.

To which Mr, Neilson udded, however, that ho adhered to his former answer with refer-
ence to the recommendation of tha Committes of 1828, rcs?ccling tho chief justice,

Would there be the same objection to retired judgex, who would have permanent salnsics
recured to them by law, sitting in the Legislative or Exceutive Councils 7—Mr Young anid,
he would have an objection to their being members of the Executive, but not of the Legis-
tive Council,

Mr. Neilson said that he had formerly answered the same question,

To Mr. Young.] What is the ground of your objection to o judge who enjoys a pension
under the statute being a member of the Exccutive Council,‘!——l think the Executive
Council ought not to be a court of appeal. I think that it ought to have nothing to do
with the audit of accounts ; that it should be responsible for any mnatters of fuct which may
be stated to the Government in any of its reports, on references made to it; nnd to accom-
plish this, it ought to be com of herds of departments, cach head responsible for facts
relating to his departmient, and s a retired judge would not be a head of a departinent,
I think he shoukl not be in the Council.

Why should not a retired judge perform the same functions us the Chancellor does in
England, in advising the giviug or the vefusing of the Royal assent to bills which have
pussed the other branches of the Legislature, or as to affixing the provincial seal to any
Acts of State which require it2—This duty has, as I understand, hitherto been performed
in this province by the Attorney-gencral,

Do you think it would be likcly to be better performed by a retired judpe?—1I should
thivk the Attornay-rencrul more l’i,kely to form a correct judgment (being in full practicc)
than a retired judie, who may not have attended to business for years,

The other gentlemen did not offer any opinion in answer to the thres last questions,

0.2. N
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SECOND REPORT.

Mav 1T rLEASE YoUr Lonpsuir, Quebee, 12th March 1836.

1. IN our Report on the conditions to be annexed to the cession of the Crown
Revenues in this Province, we expressed our understanding that the measure
would not be carried into effect until the arrcars due to the public servants were
li?nidatcd. The determination of the Assembly on that matter is now declared.
They have voted an Address to His Majesty, in which they announce that they
have postponed the consideration of the arrears, and determinced to refuse any
future provision for the wants of the local administration, in order the better to
inwist upon the chauges which they require from the imperial authorities. Their
utmost concession (and they desire it may not be taken for :}Jrecedent), is to
offer a supply for six months, that time being allowed to His Majesty’s Govern-
ment nmI the British Parlinment to decide on the fundamental alterations of the
Constitution, and other importunt measures included in the demands of the
Assembly.,

2. This Address appears to have been adopted in consequence of the Assembly’s
having scen certain extracts of the Commissioners’ instructions, published by the
Licutenant-governor of Upper Canada, and having formed the opinion that the
tenor of those cxtracts was not sufficiently favourable to the ends which the
House calls for, as required by the public good. As we understand that the

rarticulurs of the progress of afluirs in the Assembly have been conveyed to your
dship by the Governor-in-chicf, and as @ communication of that nature seems
to fall more peculiarly within the province of the Executive Government than
the sphiere of} our dutics, we shall not enter here into any narrative of the order
of proceedings, or any statement of the supposed views of partics in the House,
We shall onf; obscrve, that the present is the first oceasion on which, without
any complaint of grievances in the administration, the Assembly has refused the
means of conducting the Government, for the sole and avowed purpose of pro-
curing changes in the Constitution. In the year 1833 the Asscmbly passed
a Bill of Supply, with certain conditions, which induced the second branch of
the Legislature to reject the measure, as being, in their view, unconstituti::.al.
In the next year the House beeame involved in disputes with the Executive,
which lud them to disperse suddenly, and without taking the estimates into con-
sideration.  On the meeting of the Provincial Parliament in the ensuing year,
1435, a similar scparation of the Assembly took place, for, finding that the
Governor'’s warrant for their contingent expenses was withheld, they declined to
procced to business.  In all these cnses, the means of carrying on the admini-
stration of the country were rather lost indirectly, than deliberately denied by
the representatives of the people. The decision is now embraced on its own
merits; and the reasons for it are to be collected from the Address to the King.

3. Certainly the conjuncturc is one in which His Majesty’s Government
might suppose tant it would find some motive of peculiar urgency among those
assigned by the Assembly for its determination.  We are far advanced ‘in the
fourth year since there has been any appropriation of provincial funds to the use
of Government; and although a sum, temporarily contributed from the British
Treasury, has velieved the Civil officers, so far as to give them one year's sulury
during that period, the third year is pnssing away, during which they have
not had the smallest fraction of their carnings in the service of the public,
Fhe distress and embarrassment which this state of circumstances hus inflicted
on the functionaries of the Province may he cusily conceived. Many are living
on money horrowed at an exorbitunt interest ; some cannot but be reduced to
the verge of ruin: and to show that this suffering of individuals is not unattended
with danger to the general welfare, it may be enough to remark, without pain-
fully dwelling on private circumstunces, that the Judges of the country are
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amongst those who are left to provide for their subsistence as best they may,
after three years’ stoppage of their official incomes.

4. This condition of affairs might naturally have been expeeted to terminate
with the commencement of the present session. In the two previous years the
supplies had failed in the Assembly, either from differences with the Governor
for the time being, or from the refusal of funds for the payment of their contin-
gent expenses ; but when the Provincial Parliament last met, these grounds of
dissension were removed. Your Lordship will not perceive, amongst the grounds
assigned for prolonging the financial difficultics, any complaint against the
existing Provincial Administration, or the assertion of any demerit in the par-
ties who will continue to be deprived of their lawful remuncration. No lseal
cause of quarrel is alleged, of which the scttlement might be indispensable
before the public business could proceed; on the contrary, it is stated openly,
and without disguise, that changes of a political nature are the end in view, and
that, until certain acts be done, competent to no other authority than the Impe-
rial Parliament, and comprising organic changes in the Constitution, by virtue
of which the Assembly itself exists, that House will never make another pecu-
niary grant to the Government. Thus the public servants, no parties to the
contest, are afflicted mercly as instruments, throngh whose sufferings to extort
concessions totally independent of their will to grant or to refuse. It is searcel
necessary to remark, that the objects, for the enforcement of which even such
means as these are thought expedient, have never been positively refused, but
have only been referred toa (Eommission of Inquiry, in order that, before the
Executive branch of the Government undertakes to recommend changes of a very
important and extensive nature, it may receive advice from persons entrusted
with the confidence of His Majesty. This, however, has not proved enough.
Apprehensions of delay from the Commission, and doubts of the freedom with
which it will act, are expressed in the Address; and the Assembly intimates,
with frankness, that it will allow of no deliberation; that cither its demands
must be acceded to forthwith, or that it will employ its power over the supplics,
to render the government of the country impossible.

In thus repeatedly marking the position taken up in the Address to His
Majesty from the Assembly, we have no wish to convey any opinion, beyond
what the statement of the facts implies, upon the conduct of that body; we only
desire to point it cut to your Lordship, distinctly and cmphatically, that the choice
offered to His Majesty’s Government and to Parliament is between an instanta-
neous and unqualified compliance with the demands of the Assembly, on the one
hand, or, on the other, a recourse to some other means than their liberality, for
the maintenance in Canada of those administrative and judicial establishments,
without which society cannot be held together.

5. Finding matters reduced to this issue, we think it our duty to address to your
Lordship a ﬁcport on the subject.  We feel called upon to do this, first, because
it is stated in your Lordship’s instructions, that to inquire into the financial
affairs of the Province, and to aim at relieving the Exceutive Government and
the two Houses of General Assembly from the unhappy distractions of the last
fiftcen years, may be deemed the main object of our employment; and secondly,
because, as Comnmissioners for the investigation of all) gricvances affecting
His Mujesty’s subjects in Lower Canada, we know not where we could turn our
attention to a more urgent grievance than the unmerited distress of a numerous
body of persons whose claims on the public are rejected—than the consequent
embarrassment to local trade —and the appearance to the world at large of dis-
tractions calculated to injure the commerce of the Province, and prevent the
influx of capital and enterprize from the mother country.

6. The demands of the Assembly are as follows :

First, the introduction of popular election into the Legislative Council. -
Secondly, the direct responsibility of the Executive Council, * conformably,”
according to the words of the Address, “to the principles and practice of the
British Constituticn.” ‘ o
Thirdly, the immediate cession to the House of Assembly of the whole public
revenues of the Provinee, from whatever source derived, without any preliminary
stipulation for a Civil List, or for the continuance of a few life charges created
" on’
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on some of the liereditary portion of those revenues, before the cession of His
Mujesty’s right to them was contemplated by Government. oo

Fourthly, the repeal of certain Imperial Statutes, which are described as
noxious Acts, comprehending, ¢ amongst others,” the Act of 8 Geo. 4, c. 89,
commonly called the Tenures Act, and the recent Act passed in the fourth year
of His present Majesty’s reign, incorporating 2 Company to hiold lands in Lower
Canada. The other Acts alluded to under this head are not specified. :

Fifthly, the admission of that essential control in the Legislature over the
management and settlement of the waste lands, which, it is observed, would be the
direct consequence of the principles of the Constitution. ' ‘

7. The first observation that occurs to us upon these demands is, that most of
them go beyond what, by its constitutional powers or privileges, the House of
Assembly cun ask as a right, and that in particular the demand respecting the
Elective Council involves a vital alteration of the Constitution to which alone
their own Assembly owes its existence ; and therefore if it shonld happen that in
resisting such demands, the privileges of their own body should be curtailed, or

-even its very existence endangered, the consequences will be only such as the
Housc hus brought upon itself by engaging in the contest. In fact the parties who
demand the change, do it only upon the presumption that the Constitution of
1791 can work no longer in Lower Canadu, and, therefore, even with them the
question merely is, in which dircction it shall be altered. So long as the pre-
tensions of the House of Assemnbly were confined to matters of finance, its desire
to enjoy the cntire control of the receipts and expenditure of the revenue conld
he supported in great measure by the privileges it sees exercised in the House of
Commons ; and so long as they withheld their votes of money for the attainmert
of . any object within the exercise of their constitutional rights, taken in their
widest sense, their proceedings might be justified by doctrines admitted in the
mother country; but in advancing to a demand unquestionably beyond their
constitutional privileges, and involving the destruction of a branch of the Legis-
lature co-existent: and co-ordinate with their own, no precedefit can be looked
for but in the unhappy page of our history which contains the record of our civil
wars.  After these preliminary observations, we proceed to examine the effects
of complying with the demands of the Assembly, this being the first of the
courses which appear open to the Governinent. ~ -

8. With respect to rendering the Legislative Council elective, it is not neces-
surx' that we should pronounce any opinion on the question taken in an abstract
and general form: we shall rather confine ourselves to the subject as regards

this Province. There is no doubt that the measure would occasion some real and
much appurent diminution of authority in the mother country. Lower Canada,
with an clective Assembly and an elective Council, would bear a considerable
resemblance to the independent States in the neighbourhoed ; and it is probable
that the administration of her affairs would, in point. of fact, concentrate itself,
somewhat more than at present, within the limits of the Province. We are not,
liowever, prepared to say how fur such a state of things might, necessarily and by
" its own nature, be either inconsistent with good government, or prejudicial to
the duration of the connexion with the mother country, in a coluny inhabited
by a homogeneous and united people. It is enough for us to remark, that in
Lower Canada, unfortunately, such is not the condition of the people. We are
far from wishing to imply that those who now demand an elective Council in
this Province look to shaking off the dependence on the mother country ; on the
contrary, it would seem o more probable supposition that they desire still to
avail themsclves of the protection of Great Britain, as of a shicld under which
their own resources might be developed, and their national existence sccured,
better than by their incorporation with any other state, or even by the attainment
of immediate independence. But they may naturally seck for themselves all
real authority in the country, and this we think would unquestionably be efiected
by the meusure which we are contemplating ; for we beliceve it impossible to
devise any fair and impartial form of election, through which the great mojority
of a Council clected by any constituencies in Lower Canada could be other than
of the party which dominates in the Assembly. This is precisely the result which
is drended by those inhabitants of the Province who are opposed to an clective
Council. The change demanded in that respect is deprecated in the most earnest
and solemn manner by almest the whole of the commercial class in the Province,
and by incomparably the largest number of persons of direct Britizh descent.
- 0.3, : M3 Should
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Should the powers of the Assembly be augmented and consolidated by drawing
the second Chamber from the same source as the first, there is a large body in
this Proviuce whose writings and declarations show, that there is no injustice or
oppression to which they would not think themselves exposed. It is not willingly
that we advert to the grievous distrusts which prevail amongst the different -
inhabitants of this Province; nor, in doing so, do we wish to imply any estimation
of the extent to which the impressicns of either party regarding the other may
be just. Butwe feel bound to declare our opinion, as to the probable course of
{ events, that the English portion of the community, and especially the commer-
' cial classes, will never, without a struggle, consent to the establishment of what
they consider little short of a French republic in Canada: we believe that if the
measure they regard in this light were adopted, the presence of & commanding
British force might become necessary to prevent a collision between the two par-
tics. Under these circumstances, and with a population so divided, it remains
to be judged whether the Government can with propriety concede a change in
the Constitution, on which so serious a difference of opinion exists. For our own
part, we should probably have thought it proper to defer our Report on thissub--
iect until we h:uF made more detailed inquiries, specifically directed to the pre-
sent point: but the Assembly does not admit such a course, It has appealed
directly to the Imperial Authorities, and with measures which make it impossible
to suspend a decision,  If, therefore, our opinion be required by His Majesty’s
Government now, we must report, in the honest and unbiassed exercise of that
free judgment which [fis Majesty has commanded us to cmploy on all matters
falling under our investigation, that we do not think it advisable, at once and -
without further consideration, to introduce the principle of popular election into
the Legislative Council of Lower Canada. ' '
9. Having been compelled to lay so much stress on the influence of feclings
connected with national distinctions, we ought, perhaps, in fairness to apprize
vour Lordship, that of the persons of British extraction in the Asserably, more,
we believe, than“half are in the habit of voting with the French Canadian party.
The fact however is, that though English by birth or origin, the greater part of
them do not represent English constituencies. If proof were wanting that
national distinctions do exercise an influence on the course of affairs in this Pro-
vinee, it might be supplied in the absence of all sympathy on the part of the
House of Assembly in the existing distress of the public officers. Those officers
are for the most part of English origin, a fact on which, taken in itself, it is need-
less for us to muLc any comment, but which, we think, explains the treatment of
the public functionaries by the members of Assembly. If both spoke the same
lunguage, used the same habits, and had those ordinary feelings of sympathy
which must follow from any familiar intercourse in private life, we do not believe
it possible that one of the ‘two could find resolution to plunge indiscriminately
the whole of the other cluss into difficulties, not for any acts of their own, not
even for any obnoxious sentiments they might hold, but in order that, by their
losses, a third party might e induced through compassion to surrender objects
desired at its hands,
1¢. Before passing on from the demand for an clective Council, we cannot
refrain from mentioning our concern that the mere expression of an indisposition
towards it at the outset should have been judged by the Assembly an adequate
reason for arresting the course of Government, and threatening to enter into an
almost mortal struggle with every authority suspected of repugnance to the
favourite plan, Great Dritain has deult out privileges to Lower Canada with no
niggardly spirit; she has bestowed upon the Province a constitution closely imi-
tated from her own; and if some unavoidable dofects be found to impair the
analogy, it is surely no intolerable grievance that the mother' country should
hesitate to destroy, on that account, the genéral conforrnity of the subordinate
government to her own. With that order of government. which contents the
mother country, she may without harshness ‘require that the colony. likewise
should be content, Even to those, therefore,-who are satisfied that the Council
ought to he made eclective, we do not think. that the réfusal or delay of such o
measure on the part of Great Britain can constitute a valid ground of hostility
to the Imperial (EuvcmmcntL For such persons the obvious course is the one by
which most great changes are attained in free' governments, namely, argument,
persuasion -and perseverance; nor would that country ‘deserve thie nawe of
freedom in which ecxtensive alterations were to he accomplished’ by a ‘mere
sudden
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sudden enforcement of opinion, not listening to dissent—not allowing of inquiry
—but overbearing all hiberty of discussion with a violence to which no delay
would be endurable.

11. With respect to the Exccutive Council, we believe the general purpose
contemplated by the Assembly to be, that it should be composed of persons re-
movable at will by the Governor, and whom he should change from time to time,
50 as to keep them in unison with the majority of the Assembly. Although we
have bestowed much nattention on this project, and have turned it in various
lights, there appears to us, on examination, to be involved in the plan onc objec-
tion which must always render it inadmissible. In England, where it is the
maxim of the Constitution that no wrong can be imputed to the sacred person of
His Majesty, the responsibility of measures of state is anncxed to his confiden.
tial advisers; but here the head of the Executive Government is a servant of
His Majesty, responsible to the King for his conduct, and amenable as well to
{)ublic opinion a8 to impeachment at the bar of: Parliament; and it follows that
1is measures ought to be under his control, in like manner as their consequences
rest upon his character. But to render the Executive Councillors answerable to
any but the Governor himself, would require that they should have new power
proportioned to their new responsibility, and all the power conferred on them
must be subtracted from the Governor. It appears, therefore, to be the direct
tendency of a Council, responsible in the sense we are now considering, to with.
draw part of the administration from His Majesty’s representative in this Province,
and to abridge, to that extent, the efficiency of the functionary on whom, above
all others, His Majesty must rely for retaining the allegiance of the Colony.

There are other questions connected vwith the Executive Council, of which the
consideration will be requisite, but it is not nccessary to enter into them upon the
present occasion. '

12. In proceeding to the remainder of the demands of the Assembly, we must
observe, that as the failure of any one has been regarded as a reason to vitiate
the concession of all the rest, the remarks we bave made on the l!ln'éce(linp; topics
render it of less immediate consequence to adopt a decision on the others.

13. Itis entirely our wish that the public revenues of the Province, from what-
ever source derived, should be subjected to the application of the Legislature;
and in every year when they have not declined to make any appropriation at all,
the only exception to that rule has consisted of the procceds of sales of lands,
and licences to cut timber. Upon offering for the sake of peace to surrender that
fund, and to give up absolutely the control of the other Crown revenues, His
Majesty, never doubting his constitutional right to the money, made no’ stipula-
tion for any prospective advantages from it; the Governor was only conmanded
to require sccurity for a few life charges placed upon the land and timber fund,
hefore a thought of abandoning it had been contemplated by the Government.
The Assembly answers, in the present address, that the money must be surren-
dered without any condition, and adds an intimation that, with respect to the
charges which it1s wished to secure, its mind is decided. We regret the conti-
nuance of a dispute with the Assembly on any question, and most of all.on a
question of finance ; and it is painful to witness the protraction of a distressing
conflict for the sake of a very insignificant sum of money; but we must say, that
if the feelings of the Housc 1 this matter are so unbending that the Government
must choose between standing on its rights or clse betraying the honour of the
Crown, and sacrificing the established interests of three or four helpless indivi-
duals, we think there can be no hesitation which is the proper course.. The
pensions and allowances at issue amount to less than 700/, and are of a nature
continually to decrease. That such a sum as this should be wrested into a
ground of dissension between the Province of Lower Canada and the Government
of the British Empire, is a truly mortifying consideration, But sceing the variety
of matters in which the hostihity of the Assembly is used as a threat to compel
the Government to unwilling sacrifices, it is plain that any concession from such
a motive would - be fatal, and consequently that there is the more reason, in the
case we are now considering, that His :}jesty’s Government shonld not swerve
from a principle cssential to its character for justice. : '

14. Next we turn to the Imperial Statutes, of which the repeal is demanded.
On the repeal of the Tenures Act, 6 Geo. 4, ¢. 59, we have not much to add to
the remarks in your Lordship’s instructions, from ‘whick your Lordship draws the
¢onclusion that His Majesty’s- Ministers ought not to propose to Parliament any

3 : - M4 further
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further interference with that statute. Assuming that by the more recent Act of
Parliament on the same subject, 1 Will. 4, c. 20, the Provincial Legislature is
sufficiently cmpowered, as your Lordship appears to be satisfied that it is, to
alter, amend or repeal the Tenures Act, we cannot but think it far the safest
course to leave the subject entirely to the local Legislature, so as to ensure a suf-
ficient knowledge of any interests created under the Imperial Statute, which an
abrupt repeal from home might injure. Tt has been objected, we are aware, that
by leaving the subject to the Provincial Legislature, the wishes of the Assembly
are liable to be defeated by a contrary opinion in the Council. This, however, is
the very nature and condition of .their existence. So long as the Legislature is
preserved in its present form, the same eredit for good intentions must be allowed
to one branch as to another, and the naked fact of disagreement cannot be:taken
as a presumption against either. Your Lordship will observe, that we do not
convey the intimation of any judgment of our own with respect to the effects of
an absolute repeal of the Tenures Act; but it is precisely from the uncertainty
of which the subject admits, that we are sensible of the propriety of referring it
to the legislative authoritics of the Province. We may, in investigating the
matter of Tenures generally, return to this question. Meanwhile, if our state-
ments in this Report be occasionally hypothetical or incomplete, we can only
regret a circumstance arising from that premature discussion of almost every
question of magnitude, which the address of the Assembly to His Majesty has
compelled. One point at least, on which we can speak with confidence, is the
repeal of the Land Company’s Act, passed in the fourth year of His present
Majesty’s reign. .Whether the institution of such- companies in future be de-
sitable, and under what restrictions, or what conditions, if any, of previous
approval by the Provincial Legislature, are matters open to debate, on which
it will be hereafter our duty to report the result of our investigations. 'Mean-
while, we have not a moment’s doubt in stating, that the-call -for a repeal of the
privileges of the existing company is inadmissible. The nature of the contract
with that body seems to have been to a certain degree erroneously conceived by
the framers of the address. But whatever might be its defects, to cancel from
political motives the title to a large tract of property, lawfully acquired, and on
which money has already been expended, would be an act of confiscation, enough
to destroy every feeling of security in the Province. We do trust-that whenever
the Assembly may quit that attitude of hostility which it has assumed-towards
the Tmperial authorities, it will see the necessity of receding from this demand.
What other Imperial Statutes are required to be revoked, is-notstated, but if the
Act 3 Geo. 4, c. 119, commonly called the Canada Trade Act, be one of the
number, it is, we apprehend, well understood that there would be. no objection to
repeal it, so soon as the Provinces of Upper and Lower Canada may provide any
other means of obviating the disputes which that Act was passed to cure.. .
15. We find some difficulty in ascertaining the nature of that essential control
over the waste lands of the Crown, which the Assembly considers would flow
directly from the principles of the Constitution. In one place it is observed that
the waste lands are subject to the supreme authority.of Parliament, and. that the
Provincial Parliament is fully and ¢ exclusively” 1nvested with this authority,
which, the Assembly adds, that House will never willingly renounce;. and with
reference to your Lordship’s instructions, which state upon this subject, as-your
Lordship will remember, that the management of the Crown lands may with
advantage be regulated by statute, but that the conduct of that management:
ought to remain with the Government, the Assembly informs His Majesty that
there is a disagreement between its own views and those of the Government.
Yet in another passage it is declared, that the Assembly does not wish to interfere
-with the due functions of the executive authorities, and that it only claims its
right to legislate jointly- with the other branches of the Legislature upon subjects
connected with the waste lands. Without undertaking to reconcile these apparen
(discrepancies, it is enough for us to observe that we entirely adhere to the prin-
ciple laid down by your Lordship, namely,. that the general rules of: managing
the Crown lands may, with propriety, be prescribed by the Legislature, -but that
.their application must be confined to-the Executive; and if:this.be the view
adopted by the Assembly, we are glad that no difference of opinion exists on the
" subject. L o L
16. Having thus examined .the most prominent demands of the Assembly,
some at least of which it appears evident cannot be complied with, whileinot one
: ~Uean |
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can be rejected without incurring the continuance of that opposition with which
the Government is at present paralysed, it remains to he considered how this
effect may be counteracted. The only remaining appeal, as the Assembly itself
observes, is to the high authority of Parliament ; and in the ensuing portion of
our remarks, we shall consider ourselves as discussing the proposals which it is
open to His Majesty’s Government to make to that authority.

17. Various plans, as might naturally be expected, have come under considera-
tion at such a moment. We may enumerate the principal suggestions as

-follows :

1st. A legislative union of the two Provinces of Upper and Lower Canada.
Without entering into any other discussion of it, we would only observe, that we
think that this is a question which oughtnot to he entertained, except with a very

- general prevalence of opinion in its favour in both Provinces. '

2d. The erection within Lower Canada of seven or more districts, of which
Montreal and Quebec should be two, and each of the others should consist
entirely either of lands held by French or by English tenures; that to each of
those districts or cantons municipal institutions of an elective character should
be given by charters for the management of their internal affairs, and that from
each of them 10 or 12 members should be returned for a House of Assembly ;

* which, together with a Legislative Council and a Governor, should constitute the
Legislature of the Province. If the principle of election could ever be applied
to the Legislative Council, it would probably be through the means of such

- municipalities as are contemplated in this proposal. With respect to the whole
plan, we wish to say no more at present than that it would require too much
time and arrangement to fit the emergency. - :

3d. An amendment or suspension of the Act of 1 & 2 Will. 4, c. 23. This

.Act provided that the customs’ duties levied under the statute of 14 Geo. 3, c. 88,
-should be appropriated by the Provincial Legislature instead of by the Lords of
the Treasury ; and ‘the present proposal is to alter the Act, either by entirely
suspending its-operation for a limited term of years, or else by enacting that
until the several branches of the Provincial Legislature can agree in the exercise
of the power of appropriation which it confers, that power shall be exercised by
those who had it before. . '

18. A measure of this nature appears to us the best which the exigency of the
case admits. We do not deny that it will curtail powers we should wish to sce
vested in the Assembly ; for we admit that 2 power of refusing, as well as distri-
buting, an appropriation, would properly belong to them. But we have already
observed, that when the Assembly provoked a contest, with the subversion of the

- existing Constitution in view, the fault became their own should the result lead
to injury to their privileges instead of those which they assailed. The step we
have proposed is the very mildest, adequate to relieving the Government from its
pecuniary embarrassments. The amount of the revenues- under the 14 Geo. 3,
received into the chest since the last appropriation to the support of Government,
would suffice, in conjunction with the Crown revenues; to discharge the whole of
the arrears due to the public servants; and by the return, hereto annexed, your
Lordship will see, that from an average of four years, the future application of
these two classes of revenue in -the same manner may he expected to meet the
ordinary expenditure of the public service. Thus the Government will be placed
in a condition to-subsist, without the necessity of immediately assenting to every
change of the Constitution which the Assembly may demand; while yet the
control of that body over the other portions of the public revenue, and the mul-
tifarious and important nature of the powers which it will still retain, will afford
very cogl;:nt motives to the Government to attend to its wishes, and cultivate its
good will. , S

19.. So great indeed will be the . powers remaining to the Assembly, that
doubts have been suggested whether the alteration of the 1 & 2 W. 4, ¢. 23,
though it may abate the immediate difficulties of the Province, will be of any
permanent avail. In this point of view it is observed, that the Assembly may
continue its war upon the co-ordinate branches of the Legislature with more
violence than ever; that the resumption of the duties under the 14 Geo. 3,

-¢. 88, will only restcre the Government to the same position' in which it main-
tained an unsuccessful conflict with the Asscmbly in former years; and, there-
fore, that it would be better at once to advance astep further, and suspend the

- Constitutional Act of 1791, for a limited number of years. However startling
- 0.3, N ' the
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the proposal, it is said that many arguments may be adduced in its support—
that not only it will be more decisive, but that, being more evidently based on
the difficulty of working the free institutions of Great Britain in a country dis-
turbed by the jealousies of a.divided population, the procceding would be less
offensive to the other Colonies of Great Britain than a mode of action from which
it might be inferred that, in other cases equally, a refractory Assembly would be
deemed liable to a curtailment of privilege. : ‘

20. We cannot, however, undertake to recommend such a plan. Independ-
ently of the gencral objections to any course which would be not merely unpo-
pular, but utterly unconceived by the community at large hefore its adoption ;
of which thercfore neither the advantages nor the defects have been exposed by
the light of public discussion, nor the extent of probable opposition to it indi-
cated, we shrink from the measure on a view of its own merits. We are per-
suaded that a local assembly is a benefit essential to good government in a Pro-
vince such as Canada, and even though deprived of some of its other attributes,
we think that a body armed with powers of debate and remonstrance, affords
the best security for a just administration of the executive authority.

21. The plan which we recommend, namely, an alteration of the 1 & 2
W. 4, is not destitute of the advantages of previous discussion, and whether or
not it might leave room for serious opposition, unquestionably it would cure the
evils now most urgent. It must be remembered that previously to the time
when the revenues in question were ceded, they fell short of the wants of
Government, and hence the Assembly triumphed by its confrol over an indis-
pensable supplement ; but the resumption of these revenues now, would give the
Government as much as its existence requires, and would thus really modify

-some of the extreme workings of the Constitution; without incurring the evils of
its complete suspension. We know not whether we may venture to expect it,
but it is proper to hope, that the reasoning may be mistaken which assumes
that the Assembly will push to further extremities a desperate contest with the
Imperial power. By the measure under consideration it would, for the first
time, learn that the mother country may exercise another office besides that of
yielding, and that when there has heen every recent mark of respect and con-
cession on the one hand, it may be prudent to meet it with some forbearance
on the other. If this should not be the issue, but, on the contrary, the Assem-
bly should drive the mother country to either renewed efforts of control, or else
the abandonment of every part of the Constitution which the third branch of the
Legislature may invade, 1t will be time enough to determine upon the measures
required by such an emergency, when their necessity shall be proved by the
event, and not upon its mere apprehension. -

Your Lordship will see that in the foregoing remarks we have not adverted
to a dissolution of thé Legislature. Amongst the many subjects of which we
have been forced to a premature discussion, by the unhappy nature of recent
portions of the session, we will not allow ourselves to be carried into any remarks
on the representation of the people, or the efficiency of public opinion in this
Province. We will merely say, without comment, that we cannot at this moment
recommend a dissolution of the Provincial Parliament.

We have, &e.

(signed) GosForb.
Cuas. Epw. Grey.*
Geo. Gipps. .

¢

* Previously to signing this Report, I have delivered to the Secretary a statement of my difference
of opinion as to some parts of it, together with the draft of ‘a Bill referred to in the statement ; in
order that both of these may be entered upon the minutes of our proceedings, and may go Eome with
the Report. " - ‘ S

15 March 1836. , (signed)  Clas. Edw. Gtey B

EXTRACTS
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EXTRACTS of the MinuTE of ProcEEDINGS on Monday 14 March 1836.

Sir Charles Grey delivered. in the following paper.

1. Tuc single measure to which 1 would advise His Majesty’s Ministers to have recourse at
the present juncture, is to procure from the Imperial Parliament, without any delay, an enact-
ment of which the substance should be, that where the different branches of the Provincial
Legislature of Lower Canada have been or shal! be unable, from disagreement, to exercise
the power which it was intended to transfer to them by the 1 & 2 Will, 4, c. 23, that power
shall be exercised by those who had the exercise of it before. ~

2, As the Comnussioners are unanimous in recommending this, it is very reluctantly that
I qualify my signature to this second Report by any rotice of dissent ; but it is necessary
that 1 should do so to preserve a consistency, without which my opinions must be worthless.
The Report enters rather loosely, as it seems to me, into a discussion of the most important
objects of our Commission, which discussion is shown to be immature by the uncertainty
and incowplet:ness of the conclusions in which it results. I should have deemed it sufficient
to have marked in our Report, on the present occasion, the absolute incompatibility of the
demands of the Assembly with our instructions, and then to have recommended rather more
fully and distinctly than we have done, the step which we all think ought to be taken. Upon
the Report as it has been settled, 1 am obliged to remark, that there are sentiments and
opinions interspersed in it which I do not entertain; and that of the reasoning, and even of
the narrative, there are parts in which 1 am not able to concur.
~ 3. The objections against substituting popular election for the appointment by the Crown
of the members of the Legislative Council, are presented much more dubiously in the Report
than they are impressed upon my mind. I think there would be many advantages in esta-
blishing a different arrangement of districts within the Province from that which exists at
present, and with municipal institutions for the management of their internal affairs; but it
will be found, upon examination, that this would not necessarily involve a repeal of any
portion of the Act of 1791 ; and 1 certainly do not recommend it with the view of its leading,
as the Report suggests, to the introduction of an elected Legislative Council for the
Province. ; ‘

4. There is a great deal of the veasoning in the Report as to an Executive Council to
which I cannotassent, though I agree in thinking that it would be pernicious to establish either
by enactment, or by the instructions of His Majesty’s Ministers, any rule that the Executive
Council should from time to time be changed, so as to keep it always en suite with the ma-
jorities of the Assembiy. It ought to be horne in mind, that it is the Government of a Pro-
vince which is in question, and that there are certain relations with the Zmpire which are to
be preserved. With a view to these, the appointment of some of the Executive Council
ought to be made in England, whilst a larger number might be appointed by each successive
Governor, for the period of his own government, comprising the leading mén of all parties
in the Province; and of these, two or three at a time only might be summoned to each
ordinary Council held for the despatch of business. This would enable the Governor to have
the counsel of those who, at the moment, should be iu possession of the chief influence ;
and to bring together those whose opinions, though different, should approximate.

5. I will not enter further into the subject of the Tenures Act, than to observe that the
1 Will. 4, c. 20, does not enable the Provincial Legislature so far to alter the provisions of
the Terures Act ; as to prohibit changes from the tenure en fief to that of soccage, which is

what the Assembly demands. The repeal of the Land Company’s Actis put out of all’

question by our instructions. :

6. As to the wild lands, it is pretty clear that the real meaning of the address is, that -

instead of the Crown lands and wild lands being subjects which can only be taken up by the
Houses of Legislature upon message from the representative of the Crown, the Assembly
asserts a right of passing bills respecting these and all other hereditary Crown revenue or
property, wheneverit may please to do so, and of addressing the Governor on the subject, and
of enforcing a compliance with its addresses, by withholding the supplies necessary for the
subsistence of the executive power.

7. Having thought myself obliged to make the preceding statements, I will add.to them
sowe corroborations of the recommendation into which the Report resolves itself, but which
does not appear to me to be placed by the Report on its strongest grounds. '

8. The duties imposed by the 14 Geo. 3, c. 88, were not affected by what is called the
Declaratory Act of 1778. Whatever opinions, at one time or another, may have been enter-
tained, this is now a settled principle of legislation for the British colonies, an instance of
which may be seen in a statute so recent as-that of -8 & 4 Will: 4, c. 59, ss. 10, 11. The
Act, therefore, of the 1 & 2 Will. 4, ¢. 28, did not recognise a pre-existing right of the Pro-
vincial Legislature, but was meant to permit the exercise by the three branches of that
Legislature in conjunction, of a power which was before lawfully exercised by officers of the
Crown, under the sanction of an Act of Parliament. _ . .

9. Those duties were not only imposed permanently by the Parliament of Great Britain in
1774, for defraying the expenses of the administration of Government, and enerally of Civil
Government in the Provinee; but the particular application of them was veste§ in officers of the
Crown ; and the 14 Geo. 3, c. 88, is regarded by a party which is of great influence in the

Province, not simply as a statute, but as vartaking, in some degree, of the character of a .

public. compact, upon the faith of which muny persons, and cspecially many Awmerncan
0.3. . . N9 o _ loyalists,

See Report of Com-
mittec of 1828,
especially Mr. WV,
Hurion’s Evidence,
p- 295.
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loyalists, were induced to settle in the Province, who considered that a revenue at the dis-
posal of the Crown, sufficient for all the ordinary expenses of the executive and judicial
branches of the Government, was an essential and indispensable element of order and of
eace.

P 10. It was rather hastily concluded in 1828-29, that as the revenues at the disposal of
the Crown in Lower Canada then fell short of the expenses of the Civil Government, the
Government was altogether in a state of pecuniary dependence on the Assembly. The fact
1s, that if the contingent expenses of the two Houses of Legislature had been deducted from
the estimates, and a few retrenchments had been voluntarily made, which were afterwards
compelled by the Assembly, the executive and judicial branches of the Government might
even then have been sustained without any absolute necessity of recurring to the annual vote
of the Assembly. The duties under 14 Geo. 3, c. 88, were gradually increasing, and at
the moment of the passing of the Act of 1 & 2 Will. 4, c. 23, they had actually, by that in-
crease, released the Government from its difficulty, if not from its perplexity, and consti-
tuted, with the other monies at the disposal of the Governizent, a fund more than adequate
to all the expenses of the executive and judicial branches. )

11. The course of proceeding as to the hereditary revenue and civil list of the United
Kingdom, which was adopted for the first time, I believe, on the accession of His present
Majesty, was the example probably which induced the Secretary of State for the Colonies,
in 1831, to give up the power of appropriating the duties of the 14 Geo. 8, c. 88, without
securing by the same, or by a synchronous enactment, an adequate list of permanent ap-
propriations for the support of the Civil Government. But although the Commons of the
United Kingdom, after the concession of the hereditary revenue was made by one enactment,
did not hesitate to provide permanently by separate and subsequent statutes for the Civil
Government, experience shows that the Assembly of a Province, distracted as this is by par-
ties, ought not to be subjected to the same temptation. It is better to appear over cautious,
or even suspicious, than to hazard the stability of a Government; and at all events, as the
Act1 & 2 Will. 4, c. 23, conferred a power which was to be executed by three parties, it
would not have been superfluous to have provided against the contingency of the parties not
being able to agree, or of the power, for any other reason, not being exercised. This is no
more than what is done in the ordinary transactions of private life, as where a matter is re-
ferred to the arbitration of two or more, or where anything is to be done by the appointment
of a party who may omit to make any.

12. The urgent difficulty of the present moment, and the peculiar applicability of the
remedy to the crisis, might, without overcharging them, have been more forcibly stated than
in the Report. Sir James Kempt, in the Report of the 1834 Committec of the House of
Commons on Lower Canada, pp. 111 —-113, acknowledged that he could not undertake to
govern Lower Canada, without having the duties of the 14 Geo. 3, c. 88, or some equiva-
lent revenue placed permanently at his disposal. The necessity of discharging the arrears,
and the circumstances by which the faith of Government is pledged to this measure, might
have been more fully detailed ; the progress and increase of the mischief arising from the
present state of affairs more pointedly expressed ; and the attention of His Majesty’s Minis-
ters might have been drawn to the strong, though justifiable, measure of the Legislative Coun-
cil’s having stopped the greater part of the money bills, to prevent the money due for" the
services of the Civil Government from being dissipated in miscellaneous appropriations.

13. The hill which 1 would submit to His Majesty’s Ministers for the purpose of its being
laid before the House of Commons upon the present emergency, is neither a repeal nor a
suspension of the 1 & 2 Will. 4, c. 23, nor can it even be called an amendment so properly
as a supplementary enactment, which, as it seems to me, ought to have been an original
clanse of the Act; and it would leave the three branches of the Provincial Legislature at
liberty to exercise at any time, in the whole or in part, the power conferred on them by the-
1 & 2 Will. 4, whenever they can agree in doing so.” I deliver to the Secretary to the
Commission a draft of that bill to be sent home herewith. I

14. I am not aware of any other practicable method than that which we have recom-
mended, of at once discharging the arrears due for the administration of justice and service
of the Civil Government, and of sustaining the executive and judicial branches in the discharge
of their respective functions, unless indeed the Imperial Parliament should think fit to
advance what might be necessary for these purposes out of the revenues of the United King-
dom, as in fact it was wont to do, until the Province offered to take the whole on itself. " 1t
is questionable, perhaps, in more instances than that of Canada, whether it would not be
both politic and just that the mother country should provide for a share of the expenses of
the Governor and Executive Council of a Province, on the ground that a part of their duties
at least are the management, not of the internal affairs of the Province, but of tke relations
between the Province and the Empire. If Parliament were to ‘authorize only a loan, it might
be secured to an amount more than sufficient for the occasion, upon the hereditary revenue in
Canada, and on the proceeds of the sales of wild lands. These suggestions, however, are :
made only to meet the case of unforeseen objections existing against taking the course which
we have pointed out. In preference to any other remedy, I recommend distinctly and decid-
edly the supplementary enactment set forth in the preceding paragraph’; and that although
annual accounts should be laid before the Assembly by the Government, of the application .
of the monies thus to be placed at its disposal, nothing should be included in any estimates
for which an appropriation by the Assembly is not really necessary. A great deal of the -
present misunderstanding in Canada, as to revenue and finance, will be found to have grown -
out of a practice of -observing no accurate or steady distinction between accounts and
estimates. ) I

15. T'cannot !
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15, I cannot express as I should wish the importance which ought to be attached to a
rompt use of the opportunity which is presented by the address of the Assembly to His
Tajesty. If it is missed the Government will go rapidly down stream: if it is rightly, bK

which I mean temperately, but firmly, used, I see nothing in Canadian affairs which, wit
skill and forbearance, is not capable of adjustment. The proposal to Parliament of such a
bill as we have suggested ought not to be clogged or encumbered by any other measures of
Canadian policy ; but probably before it can have passed into a law the Commissioners may
be prepared to recommend definite and practical measures—

1. For alterations in the Executive Council.
2. In the Legislative Council. )
3. For the establishment of municipal districts.

Of these the two first might, according to my opinion, be effected by instructions issued by
His Majesty in Council to the Governor, the third by a provincial statute, if the two houses
of Legislature could be brought to agree in it. :

16. I wish to close my remarks by a statement that [ amn decidedly adverse to a repeal of
the Act of 1791, which 1s spoken of in the Report. This measure would not be really dis-
agreeable to any of those who from any motives, however discordant and various, desire to
change the relations of the Province with the mother country; but to a certainty it would
throw the Canadas into confusion, and would be held forth to the world by some as 2 justi-
fication for a declaration of independence.

(True extract.)
(signed) T. Frederich Elliot.

EXTRACT of the MinuTk of Procerpings on Monday, 14 March 1836.

Stk GrorGe Gires stated that in conformity with the course of proceeding prescribed to
the Commissioners, in their instructions of the 17th of June 1835, No. 2, par. 11, he desired
to place upon the Minutes some remarks connected with, and arising out of,’ their second
Keport, and he accordingly handed to the Secretary 2 paper, of which the following is a copy.

1. In the Report which we have this day adopted there is nothing to which% decidedly
object; butit does not appear to me to contain so clear and comprehensive a review of the
subjects which must now force themselves on the consideration of Government, and of the
Imperial Parliament, as will be expected of us now that we have been upwards of six months
in the country, and [ am therefore desirous of placing on record, in a more decided manner,
my own views and the opinions which I have formed on some of the points at issue. It may
indeed be said, that the question as to what is now to be done, is a narrow one, and that we
should not travel beyond it ; but I cannot help thinking that more will be looked for from us,
and that the occasion is one in which a general review of the political state of the country is
called for. . . .

2. [ join in the main recommendation of the Report, namely, that as an immediate mea-~
sure, recourse must be had to a suspension or alteration of the 1 & 2 Will. 4, ¢.23; and
I do so, because, whilst I think the demands of the Assembly cannot be complied with,
I know no way by which the means of paying the public servants, and of carrying on the
Government, can be procured, except by the resumption of the revenues of the 14 Geo. 3,
unless, indeed, the lmperial Parliament should be disposed to furnish the money, ‘which
I think very improbable ; or that it be determined at once to suspend the Constitutional Act
of 1791. This latter course is one which 1 cannot take upon myself the responsibility of
advising, though in some respects I think it would be hardly more objectionable than the
suspension of the Act of Wiil. 4, whilst it would unquestionably be raore efficacious. I am
indeed very far from regarding the resumption of the revenues of the 14 Geo. 3, as a safe,
easy or efficacious measure, and it is only with the greatest reluctance that I can contemplate
a course of proceeding which will take from the representatives of the people their now acknow-
ledged privilege of disposing of all monies raised within the Province by taxation. A thorough
couviction that there has been on the part of the Government a sincere desire to avoid the
necessity of such a coercive measure, and that the Assembly have brought it on themselves
by their own violent and unconstitutional proceedings, can elone reconcile me to.its adop-
ton. I do indeed feel that it is necessary, and therefore I cannot refuse to take my share in
the responsibility of advising it. . S -

3. I'cannot, however, concur in the opinion entertained by one of my colleagues, that the
non-insertion in the Act of the 1 & 2 Will. 4, of a clause authorizing an appropriation bythe
Treasury, in default of any being made by the local Legislature, was either.an oversight or
an omission to be deplored. I consider that Act to have been passed ‘in consequence of the
opinion broadly expressed by the Committee of the House of Commons in 1828, that ¢ the
real interests of the Proviuce would be best promoted, by placing the receipt <nd expenditure
of the whole public revenue under the superintendence and control of the House of Assembly ;”
and 1 eonceive that the measure was intended to carry with it a full recognition of the prin=
ciple, that England. ought not to interfere in the internal pecuniary concernsof the country’
a principle which I believe to be just and proper. 1.must even add that I can see no good
reason why the hereditary revenue was by the Committee excepted from the rule, or why it
wa§l Ill.Ot in 1831 conceded with the rest, conceded, 1 of course mean, in exchange for a
civil hist, S , : . -

0.3, ) N3 4. And
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4. And slthough I do not mecan to deny that an Act of appropriation, like any other Act
of Parliament, to be complete must be enacted by the three branches of the Legislature, I
am firmly of opinion that the practice which has obtained in England, of vesting the control
over the whole revenue, not only primarily, but virtually in the representative branch of it,
is a salutary one, and conducive to good government; and [ believe that the practice would
be no less salutary in Canada than in England. '

5. In being forced, then, by the pressure of present circumstances, to recommend a devia-
tion from this wholesome rule, I would earnestly desire that it should be done in the least
objectionable manner; and I think it would be less objectionable to suspend the operation
of the 1 & 2 Will. 4, for a definite period, say three or five years, or until some stated con-
ditions (such, for instance, as that of paying up all arrears, and providing a civil list) should
be complied with, than to suspend it in the indefinite way that would be. effected by an
additional enactment, providing that in any year in which the Z4ree branches of the local
Legislature could not agree in the appropriation of the revenues, they might be appropriated
by the Treasury, or, in other words, by the Governor, who is one of ¢he three. Such an
enactment, if not limited as to time, would have the effect of excluding for ever any efficient
control on thepart of the popular branch of the Legislature ; and even if limited to three,
five or seven years, would seem to carry with it the acknowledgement, that the Legislative
Council is to have as much weight in the disposal of the public money as the Assembly,
which is what, in my opinion, it ought not to have; I believe it to be absolutely essential
for the preservation of harmony between the several branches of any Legislature, that the
duty or privilege of controlling the public expenditure should be exercised by one of
them only ; had this principle been recognised in Canada, [ believe that most of the dissen-
sions of the last 20 years would have been avoided, and the mutual respect for each other’s
privileges, so necessary for the well-being of the whole, have been maintained, which is now
so unhappily and so utterly destroyed.

6. With respect to the working of the measure, which in default of any other we have been
forced to recommend, I cannot entertain the hope, that unless combined with others of a very
firm and judicious, but at the same time healing character, it will prove either efficacious or
safe. The Assembly, by the suspension of the Act 1 & 2 Will. 4, will be deprived, it is'true,
of a portion of its power, but it will still remain in possession of ample means of thwarting
the Government, and these means we may expect to see it exert with an unscrupulous hos-
tility. The suspension of this Act is moreover the measure which they expect, for they had
due notice of it in 1834, and for which they, to a certain extent, are prepared. The Assem-
bly, even when deprived of the revenues of the 14 Geo. 3, will retain its control ‘over funds
nearly twice as great as those in the hands of the Executive ; and although the House may
not have power {o dispose of them at its discretion, it will at any rate be able to lock them
up, and especially to prevent the application of them to any purpose favourable to the
Government or to the interests of the British party. It may also refuse to pass bills required
by the commercial interest, such for instance as bills for the renewal of the charters of the
Quebec and Montreal banks, both of which will expire in July 1837. When I consider,
therefore, the bitfer hostility, or rather fury, with which the Assembly will be animated
against the British Government, and against British interests ; the invectives which, under the
direction of its practised leaders, it will pour forth against England; the power it will pos-
sess of spreading disaffection within the Province, and inviting interference from without,
Iamat a loss to imagine how the Govérnment can be carried on with advantage, and [ cannot
help fearing that we shall ultimately be driven to abandon the country with all the shame of’
failure upon us, or to maintain it at a cost infinitely beyond its value. ’ :

7. It may be said, on the other hand, that I have drawn an exaggerated picture of the diffi-
culties which the Government will have to encounter ; that these difficulties will be found to
melt away under & firm yet liberal and impartial administration ; or that a sense of patriotism,
oreven af self-interest, will lead parties to act in harmony ; and this, more especially should
the sense of Parliament against their recent proceedings be unequivocally pronounced; all this
may, I admit {and sincerely do I hope it) come to pass under a wise and firm administration,
but nevertheless I cannot but feel an apprehension that it will be otherwise, and entertaining
such a feeling, I think it right to express it. ‘ :

8. The effect, too, that the meusuie will produce upon the people, and especially on the
House of Assembly of the Upper Province, is a matter of very important consideration. The
English of Lower Canada look, and I apprehend with reason, for support from the Upper
Province, should they ever be engaged in a contest of a netional character with the French
Canadians ; but in a contest growing out of a measure such as that now under discussion,
the course to which the democratic portion of the population of Upper Canada, or even the
House of Assembly might take, is to me’doubtful, to say the least. o - ’

9. And soin LowerCanada, should a contest ever arise (as but for the presence- of the English
authoritiesand English troops I believeit would)between the French Canadians and the English, -
I believe that all parties speaking English, including settlers from the United States, would
unite with the latter, and probably inthe end prevail ; but so long as the contest can be made
to appear as one, not of nationality, but of political principle, the Americans and a- portion even
of the British will be on the democratic side. It is the policy of theleaders of the majority in -
the Assembly to give the dispute the character of a contest between the aristocratic and the
democratic principle, rather than one of nationality, and they have succeeded 'to a great -
extent ; for, of the members from the townships, where there are no-persons 'of French, but.
numbers of American origin, nearly as many vote with the French party in-the Assembly as’
against them, and if to the persons thus. returned by the American or democratic interest -
be added the Englishmen who are sent to'the Assembly by Freach constituencies, we shall .

: T find
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find that of the twenty-two individual$ with English names, or of English origin, who have
scats in the Assembly, thirteen generally vote with the French party, and only nine against
them. Itis, I believe, the apprehension that their democratic allies of British origin would
change sides, should the dispute becomeone purely of nationality, that renders the leaders
of the French purty desirous of remaining for the present under the protection of Great
Britain. A

10. It is by considerations such as these, that T am led to adhere to the opinion expressed
in the Report, that even were all the’demands of the Assembly conceded it would not neces-
sarily follow that the connexion of the country with England would be broken, or the
duration of it materially abridged. I would myself even go farther, and say that if the
question only were, by what means the sovereignty of England over Canada could be pro-
Jonged for the greatest possible peried, I think it would probably be done by keepm§ the
country as much as possible French ; but although the first duty of every person employed
* under the Crown should be, and is, to preserve the integrity of the empire, I think I may
be penmitted to suy that it is not to be aimed at by such means. It is not bare empire, but
the raising up an enterprising, happy and enlightened population, aud spreading as far as
possible over the globe our own laws, our language and our institutions, that I'look on as
the legitimate ends of colonization ; especially when undertaken on the scale that is alone
suited to North America: and in the pursuit of such a course, we should not, I think, be
deterred by the apprehension that our colonies may eventually become independent ; rather
should we accustom ourselves to look upon it as the natural termination of the connexion.
In Canada, however, at the present moment, the larger portion of the inhabitants of British
descent euntertain feelings of affection and reverence to the mother country, and next to a
subjection to the French party, dread a separation from England as the greatest evil that
could beful them. 1If, therefore, it be not desirable to render the country more French than
itis, for the purpose of prolonging a dominion that would be scarcely more than nominal,
neither would it be consistent with our honour to abandon it altogether, if in so doing we
must desert the interests of a large portion of our immediate fellow countrymen, who desire
and deserve our protection, s

11. A withdrawal of the protection of England would, I believe, lead to an .immediate
struggle between the two races, and indeed 1 can scarcely doubt that, but for the presence
of an overwhelning force, the same conseguences would ensue were even the present de-
mands oi the Assembly complied with ; and, as in this case, the English party would pro-
bably be the aggressors, the power of the Government would have i the first instance to
be directed .against men who are not only our fellow subjects, but for the most part the
natives of our own isles. The apprehension of this would alone be sufficient to prevent my
entertaining the idea of an immediate compliance with the demands of the Assembly, even if
those demands were far less extravagant than they are. I wish, however, here to put on
record more distinctly than is done in the Report, that my chief objection to a compliance
with their demands, at least with such of them as do not involve a violation of the pledged
faith either of the Government or the Parliament, would not apply to a case in which similar
changes were demanded by an equal majority of an homogeneous people. I consider that
it is unwise to endeavour to put out of sight the fact that there is on the continent of
America a leaning towards elsctive institutions, and that this will continue, and must
increase in intensity so long as the republics of America continue to exhibit the marvellous
display they now make of energy and advancement. :

12. And of the Legislative Council of Lower Canada, [ would repeat in the language that
has been addressed to a former Secretary of State, that “ in a country where the people are
becoming every day less disposed to respect any authority that does not emanate from them-
selves, the members of it stand only as nominees of the Crown,” without any of those
reverential ties to bind them to the people, which are derived in the old countries of Europe,
and particularly in England, from the early establishment of aristocratic maxims, from the
historical and traditional recotlections which attach themselves to our feudal and ‘chivalrous
ages, and ahove all from the splendour of their high rank and riches. With no such holds.
on the affections of the people to compensate for the want of respect and of moderation
towards them evinced by the other House, it is difficult to conceive how they can ever regain
the position they occupied before their dissensions with the Assembly, or when the full
power over the public purse shall have been recognised as an attribute of- the Lower House,
(as I at least think it must,) how the Council can avoid sinking into insignificance, how it can
act as enefficient check on the more popular body, or as a barrier between it and the Throne.
An elected Council would bear probably less of affection and of deference to the person of the
Sovereign or his representative than the present Council of Lower Canada; but it would
have, at any rate, more power to support his authority whenever it might be- disposed so to
do; even its right to particijate in the control of the public purse might be maintained .
(should circumstances require it, though I think that they would not) on the. grounds of
their being, as well as the Assembly, the répresentatives of the people. The local-Govern~
ment seems to me to have leant hitherto for support too much on the Legislative Council, and
taken too little pains to gain adherents in the Assembly, the consequence ~f which was, that
when, towards the end of the late administration, the Asserably bad become the most
powerful of the two, there was notin it (nor is there indeed now) a single member connected
with the Government, oi one in any way pledged to the support of iis measures. -I would
add, that although there has never been'in the Assembly, since the commencement of the
constitution, wmore than a proportion of about one English to three or four French Cana-
dians, the policy of conciliating the French party, or of gaining adherents amongst them by
a show of confidence, or by appointments to office, seems scldom to have been adopted ; %n
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the contrary, as far as T can make out, it seems that in earlier times the Government acted

on the expectation that the English population of the Province would shortly outnumber the

grench, #nd then become dominant in the Assembly, as well as in the Executive and the
ouncil,

13. I think our Report is deficient in not stating, as we ought surely by this time to be
prepared to do, how far the Legislative Council may, in our opinion, admit of modification ;
and the more particularly so as 1n the event of Canadian affairs being brought in the present
session before Parliament, it may be desirable to dispose at once of all questions for the set-
tlement of which the intervention of the Imperial Parliament is necessary. At present no
legislative councillor has the power of resigning his scat, nor is there any way of removing,
except by an Act of the Imperial Parliament, a person who may have become a bankrupt,
or even of forcibly depriving of his scata public defaulter, or other delinquent. The idea
thrown out in the Report of making persons who had filled certain municipal offices legis-
lative councillors for a term of years, is, I think, a modification of the elective principle that
might be advantageously introduced. As yet there arc but two municipalities in the country
(those of Quebec and Montreal). But if the chief magistrates of those towns, on the com-
pletion of their term of service, were to become of right legislative counciliors for an equal
term, | think it would add at once consideration to the municipal office, and popularity to
that of a councillor.

In the same wanner, in the event of'the establishment of a university, 1 do not see why the
superior, or some officer of it, might not be a legislative councillor, or that one or more
legislative councillors might not be elected by the fellows of the university to serve for a
definite term of years. So also any other public bodies, say the advocates practising at the
bar of Quebec and of Montreal, might elect each one legislative coupcillor, and the chambers
of comwerce at Quebec and Montreal each one; and if in this way six or eight persons could
be elected, | do not see why five more might not be chosen by districts to represent the
agricultural interests ; say two for each of the districts of Quebec and Montreal, and one for
that of Three Rivers, by means of a double election ; that is to say, that each parish might
send a deputy or deputies to the chief town, and that the deputies should there elect a
councillor ; and to whatever might be the number of councillors got together by these
various means of election, it might not be unreasonable to stipulate, that an equal number
should be added by the King or his representative; the whole to serve, not for hfe, but for a
period of seven years, and to be renewed, not all at once and in a body, but individually, as
each individual should complete his term of service. This idea, I beg to say, is merely
thrown out for consideration in the eveat of its being found absolutely necessary to make
some alteration in the constitution of the Council.

I will conclude my remarks on the Legislative Council by saying that, in my opinion, no
sttempt to improve it by the addition of new members from the popular party would be suc-
eessful. It would require ten or a dozen new members to produce a sensible effect ; and they
could, I fear, only be obtained by taking from the Assembly the more moderate of the domi-
nant party, and thus making it worse than it is.

14. Neither on the subject of the Executive Council does our Report, I think, express an
opinion sufficiently explicit, considering that we have been six months in the Province. As
the Governor, in his speech of the 27th of October last, declared the present coustitution of
the Executive Council to be vicious, aud promised an alteration in it, 1 think we may be
expected by this time to have adopted some settled opinions respecting the alterations that
are required in it. I look upon the demand for a responsible Executive Council, that s to
say, for a Council responsible to, or in other words, removable by the Assembly, as one of
a more democratic nature, and which, if granted, would form a step towards independence
greater even than that of making the Legislative Council elective, because, in such case, the
measures proposed by the Executive to the Legislature would’ soon come to be considered as
the measures of the Execntive Council, and not of the Governor, and consequently his respon-
gibility to the authorities at home would be weakened. To preserve his responsibility I con-
sider it very desirable that the method in which measures are now proposed to the Assembly
should not be departed from; I mean the method of proposing them {\; message, instead of
having them introduced by a member of the Executive Council, as by a munister of the
Crown. Should this latter course ever be adopted, the Executive Councillor proposing the
measure will come to be considered as responsible for the success of it, and in such case it
will be difficult to avoid falling into the practice of England, and causiog him to resign in
case of failure. For these reasons,as well as for others, that I am prepared to state whenever
the subject of the Executive Council is brought more immediately under the consideration of
the Commissioners, 1 am of opinion that it will be dangerous to make any extensive altera-
tion in the constitution of it. I would wish, however, to see an extensive change i the per-
sonal composition of it, on the principle set forth in the Governor’s speech of the 27th of
October lust, and I think the number of its members might be advantageously reduced from
nine to seven. I should add that, as the Executive Council exists only under the King’s
prer(_)g::ltive, no legislative enactment will be required to make the alterations in it that are
required.

q1 5. I think that our Report is further deficient in not stating what our prospects of success
were before the events had occurred in Upper Canada, which led to the adoption by the
Assembly of the recent address to the King, and to the loss of the supplies. In doing this
it would certainly have been necessary to advert in our Report to some of the proceedings of
the Government, with which, as Commissioners, we have no coucern, but we must at least be
supposed cognizant of them, and therefore 1 do not think that, to make mention of them,

would have been improper. Our Commission had avowedly its origin in a desire to conci-
liate ;
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liate; and 1 therefore apptehend that our duty was to follow, as far as possible, a middle
course, or one of mediation between the extreme parties by which the country was distracted.
We found however these parties so bitter in their hatred, so divided, not only by political and
social habits, but also by religion and language, and su unmeasured in their expressions of
contempt for each other, that we (or rather 1 should say I) soon perceived, or thought I per-
ceived, that our only chance of doing good was by keeping the great questions, by which 1
mean the questions, above all, of an elective legislative Council, and a responsible Executive
one, as far as possible out of sight, until, by the general measures of the Governent, an
improvement could be effected in the public mind, and some few friends at least gained to it
in the Assembly. '

The demand for an elective Council had been made by the French party so unanimously
and so decidedly that we could not expect men, who stood pledged to it, to turn round on a
sudden at our bidding and give it up; all we could venture even to hope was, that they would
do so when we had proved to them that they could have a security for good government
without it. Had we, on our first arrival, declared that tbe quedtion of an elective Council
was absolutely a forbidden one, we should have failed in limine with one party, for we have
now the best reason for knowing that there would in such case have been no session of the
Assembly; had we, on the other hand, spoken of our instructions as more favourable to the
democratic party than they were represented in the Governor’s openini speech, we should
not only have sinned against the trath, but have driven perbaps the English party to vio-
lence. I do not think we were ever at liberty to publish our imstructions in extenso; but
had we even done so, no good effect would, in my opinion, have been produced by it. The
course which we pursued was so far successful, that there was every reasonable prospect, up
to the 9th of the last month, that the arrears of the last three years and supplies of the
current year would bave been granted. We have the most complete assurances that on the
7th of tze last month such a determination was provisionally adopted at a private meeting
of the persons of most influence in the Assembly, the question being then to come on in the
House on the 11th. On the 9th, however, the extracts from our instructions, which had
been published in Upper Canada, reached Quebec, and the course of their proceeding was
immediately changed. An exaggerated degree of fimportance was attached to the disclo-
sures by some of the party who had only with reluctance, and from the fear of showing
weakness by a division, consented to give the supplies; and their leader, who had only
been waiting for an opportunity to renew the excitement of past times, gladly, and but too
successfully availed himself of the opportunity. The question of paying the arrears was
entirely set aside ; the supplies voted only for six months, and & new address to the King
and both Houses of Parhiament carried by the same majority that had carried those of
1834 and 1835. On this occasion, 100, we saw the minority reduced to the old number of
eight, thou%h it had, on the question of the supplies, in spite of the untoward circumstances
under which they were brought forward, been carried to 35 against 47. That the new
friends of Govemment should however have thus voted, does not much-surprise me, for
although the men who had been gained to its support might willingly have allowed the
question of an Elective Council to stand over, and even might have voted against any pro-
posal to bring it forward again needlessly, they could not (as they say at least) when forced
to a division, refuse to vote in favour of thosé principles to which they had in former times
g0 solemnly, and so repeatedly pledged themselves. It is true that they might have
absented themselves, and it is to timidity rather than to a want of inclination that their not
baving done 50 1s, I believe, to be ascnibed, for however bold or reckless the majority of
the Assembly may be when acting enmasse, the exampleas of fortitude or  independence
in individugls are unfortunately very rare.

Without desiring then to exaggerate the evil consequences of the disclosure of our instruc-
tions at so critical a juncture, I 'imk I am justified in saying, that if the supplies had been
obtained, and the interval that must have elapsed between the present session and the next
been well employed in following up theline of policy to which the Government stood
pledged, there would have been a fair chance in the 'next session of its having a majority in
the Assembly. But circumstances are now essentially changed, and the only prospect of
‘success from any measure that can be adopted, short of a suspension of the constitution, rests
in my mind upon the probability that the Assembly will be inspired with some awe should
such a measure pass unanimously or with little (:Eposition through the House of Commons.

The House of Commons is (whatever may be their outward expressians of loyalty) the only
anthority in England that they now look upon with respect.

(True extract.)
: (signed)  T. Fred. Elliot.

0.3 # EXTRACT
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EXTRACT of the MinuTE of ProcEEDINGS, on Tuesday the 16th of March 1836.

Lord Gosford desired the following entry to be made.

As this Report has elicited supplementary remarks of considerable length from my col-
leagues, I think it right to mention, on my part, that I have not signed it without great regret,

but that I feel it too plainly called for by the extreme necessity of the case.
(True extract.)

(signed) T.

Fred. Elliot.

STATEMENT of the Sums now due on account of Arrears for the Expenses of the Civil
Government and the Administration of Justice in the Province of Lower Canada, as

also the probable Amount of the same Expenses for the current Year.

Due to the military chest for an advance applied to complete payments up
to 10 October 1833 - - - - - - - - -
Due to the officers of Government, and for the contin.%ent expenses of the
same, for the two years 1834 and 1835, exclusive of the expenses of the
two Houses of the Legislature - - - - - - - -
Estimated amount of the expenses of the current year, exclusive of the
expenses of the Legislature, or of any charges for which special pro-
vision has been made by the Assembly - - - - - -

£. s d. -

31,000

77,960 9 4

52,000 - -

£. “ref),seo 9 4

By amount of monies now in the chest,and at the disposal of the Execu-
tive, the same being cither the produce of the hereditari, casual and
territorial revenue, or of other funds considered as at the disposal of
the Crown - - - - - - - -£.45749 - 10

N.B.—In this sum is included a small balance of -
4807, 15s. 10d. remaining out of the advance of
* 81,000 l. made from the military chest.

By estimated amount of the same revenues for the re-
mainder of the current year - - - - - 16,000 - -~

61,749 - 10

Deficiency -~ - £,

99,211 8 6

STATEMENT of the Net Proceeds of the Duties and Licences levied under the
14 Geo. 3, c. 88, since the last Appropriation by the Legislature, for the support of the

Civil Government and Administration of Justice.

Net proceeds (after deduction of the proportion due for Upper Canada) for

the year ended 10 October 1833 - - - - - - -
Ditto z)r the year ending 10 October 1834 - - - - - -
Ditto for the year ending 10 October 1835 - - - - - =

Probable amount of the same for the year ending 10 October 1838

£ s d

34,317 18 6
24,106 1 11
31,115 3 7
80,630 4 -
30,000 - -

119,639 4 -

Deficiency in Civil Expenditure, as stated above - - - - -1 99211 8 6
Surplus - - - £.] 20,327 15 6
Quebec, 15 March 1836, (signed)  Jos. Cary, 1. G. P. P. Accounts. '

STATEMENT
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STATEMENT of the Expenses of the Civil Government and Administration of Justice in Lower
Canada, for Four Years, from 1832 to 1833, inclusive, as also of the Soms which would have
been at the Disposal of the Government if the Revenues of the 14 Geo. 3, c. 88, had not been

given up.
FExpense of ' . REVENUE.
Civil Government
Ad and .
ministration o
v itary, P
YEARS. inc-}:;;:vc;’tho H%:g:‘t:;y A cm:il:: ) Revenucs TOTAL
Arrears now due, | and Territorial, Ppropritions of the of the preceding
but exciusive of the including by the
Expenses of Land and Tiwber Legislat 14 Geo. 8. Revcnues.
the Legislature. Fund. egisiature,
£ s d|l £ sd| £ & d| £ &d| £ 5 d
1832 - - | 42,867 19 3| 8744 410 10,594 19 3| 33,531 1 2| 5%870 5 3
1833 - -145613 7 1] g171 6 1| 10,330 5 1| 3431718 6] 53819 9 8
1834 » -} 47,811 14 8] 11,266 10 5| 10,120 10 7} 24,106 1 11} 45403 211
1835 - - ["51,094 12 -lt21,749 4 9| 10200 2 6| 31,35 3 7| 63,064 10 10
£(188487 13 ~[ 50931 6 1{ 41,245 17 5123070 5 2 (215247 8 8
‘Total Expenditure (as in the first column) - - £ 188,487 13 ~
Surplus in Four Years - - £.} 26,759 15 8

® in the expenditure for this year is included a payment of arrears to chairmen of quarter ses-
sions, and a Jarge compensation for Jand to the Ursuline nuus, constituting altogether a sum of
3:033. 0s. gd., not forming any ordinary or recurring kind of expenditure, which should be taken
into account on striking an average. )

t In this year's receipts is included a payment of 5,944 L 11s. gd. from the British American
Land Company. The whole of the payments of the Land Company must be completed by the year
18443 and the average payments in each year up to that time will be 6,000/, exclusive of intcrest
on outstanding instalments.

Quebec, 15 March 1836, (signed)  Jos, Cary, 1. G. P. P. Accounts,

A BILL to be intituled “An Act to provide against difficuities which have arisen in the
exercise of the powers conferred by an Act passed in the 2nd year of the reign of His
present Majesty,” and intituled “ An Act to amend an Act passed in the 14th year of the
reign of His Majesty King George the Third, for establishing a Fund towards defray-
ing the Charges of the Administration of Justice, and support of the Civil Government
within the Province of Quebec in America.”

Whereas by an Act passed in the 14th year of his late Majesty King George the
Third, intituled “ An Act to establish a Fund towards further defraying the Charges of the
Administration of Justice and support of the Civil Government within the Province of
Quebec in America,” it was amongst other things enacted, that from and after the 5th day
of April 1775, there should be raised, levied, collected and paid unto hissaid late Majesty, His
Heirs and Successors, for and upon the respective goods thereinafter mentioned, which
should be imported and brought into any part of the said Province, over and above all other
duties then payable in the said Province by any Act or Acts of Parliament, the several rates
and duties therein mentioned, (that is to say,) for every gallon of brandy or other spirits of
the manufacture of Great Britain, 3d.; for every gallon of rum or other spirits, which should
be imported or brought from any one of His Majesty’s sugar colonies in the West Indies,
Gd.; for every gallon of rum or other spirits, which should be imported or brought from
any other of His Majesty’s colonies or dominions, 9d. ; for every gallon of foreign brandy,
or other spirits of foreign manufacture, imported or brought from Gureat Britain, 1s.5 for
every gallon of rum or spirits, of the produce or manufacture of any of the colonies or
plantations in America, not in the possession or under the dominion of His Majesty, im-
ported from any place except Great Britain, 1s.; for every gallon of molasses or syrups,
which should be imported or brought into the said Province in ships or vessels belonging to
His Majesty’s subjects in Great Britain or Ireland, or'to His Majesty’s subjects in the said
Province, 3d. ; for every gallon of molasses or syrups, which should be imported or brought
into the said Province in any other ships or vessels in which the same might be legally m-
ported, 6d. ; and after those rates for any greater or less quantity of such goods respectively :
and it was thereby further enacted, that all the monies that should arise by the said dutics
(except the necessary-charges of raising, collecting, levying, recovering, answering, paying
aud accounting for the same,) should be paid by the Collector of His Majesty’s Customs into
the hands of His Majesty’s Receiver-general in the said Province for the time being, and -

0.3. . 02 . should
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should be upplied in the first place in making a more certain and adequate provision towards
paying the expenses of the admimstration of justice, and of the support of the Civil Govern-
ment In the said Province, and that the Lord High Treasurer, . or the Commissioners of His
Majesty’s Treasury, or any three or more of them for the time being, should be and they were
thereby empowered from time to time, by any warrant or warrants under his or their hand or
hands, to cause such money to be applied out of the said produce of the said duties towards
defraying the said expenses; and it was thereby enacted, that the residue of the said duties
should remain and be reserved in the hands of the said Receiver-general for the future dispo-
sition of Parliament. And whereas the said Province of Quebec hath, since the enactment
of the said Act, been divided into the two Provinces of Upper and Lower Canada. And
whereas also, by another Act passed in the 2nd year of the reign of His present Majesty,
and intituled ¢ An Act to amend an Act of the 14th year of His Majesty King George the
Third, for establishing a Fund towards defraying the Charges of the Administration of Jus-
tice, and support of the Civil Government within the Province of Quebec in America,” it
was amongst other things enacted, that it should and might be lawful for the Legislative
Councils and Assemblies of the said Provinces of Upper and Lower Canada respectively, by
any Acts to be by them from time to time passed and assented to by His Majesty, His Heirs
and Successers, or on his or their behalf, tolappropriate, in such manner and to such purposes
as to them respectively should seem meet, all the monies that should thereafter arise by or
be produced from the said duties, except so much of such monies as should be necesgsarily
defrayed for the charges of raising, collecting, levying, recovering, answering, paying and
accounting for the same. And whereas the dissensions which unhappily have arisen between
the Legislative Council and Assembly of Lower Canada have hitherto defeated the intention
with which the last-mentioned Act was passed, and have made the same wholly inoperative
within the said Province of Lower Canada since the 10th day of October which was in the
year of our Lord 1832, during which time the said Legislative Council and Assembly of the
said last-mentioned Province have been unable, from disagreement, to exercise the powers
which it was intended by the said last-mentioned Act to have transferred to them: BE
it therefore enacted, that whenever it shall appear that 12 months have elapsed without any
Act or Acts of Appropriation having been passed by the Legislative Council and Assembly
of Lower Canada, and assented to by His Majesty, wherein it shall have been particularly
set forth and shown that there has been an appropriation made of the whole of the monies
which shall have arisen or been produced from the said duties, and which shall have been
paid into the hands of the Receiver-general of the Province, previously to the passing of
such Act or Acts of Appropriation, it shall be lawful for the Lord High Treasurer, or the
Commissioners of His Majesty’s Treasury, or any three or more of them for the time being,
or for the Governor of Lower Canada under his or their directions, to cause the whole or
any part of such monies which shall have so arisen and been paid to the said Receiver-general,
and which shall remain unappropriated, to be applied in the like manner and to the same
purposes as the said Lord High Treasurer or Commissioners might have applied them, or
caused them to have been applied, if the afore-mentioned Act of the 2nd year of the reign
of His present Majesty had not been passed. ‘

I1. And whereas it has not been customary to keep the said monies arising from the said
duties separate and apart from the other monies in the public treasury or hands of the
Receiver-general of the said Province of Lower Canada; but since the 10th day of October,
which was in the year of our Lord 1832, no Act of Appropriation whatsoever has been, passed,
nor any general provision has been made, by the said Legislative Council and Assembly of-
the suid Province of Lower Canada, under which the monies which have arisen from the said
duties, and which have been paid into the hands of the Receiver-general of the Province,
could have been regularly applied either in payment of the expenses of the administration of
Justice or the support of the Civil Government ; and the salaries of the Governor, the Judges,
and many other officers and servants of the Government of the same Province, have conse-
quently tallen in arrear and now remain unpaid, 'and the necessary expenses of the cffices
of the Government, and of the courts of law, have been supplied on credit, and the prisoners
in the common gaols have been in part sustained by advances made by the sheriffs, or by
tradesmen or other persons, out of their own proper monies or goods, and much inconvenience
and distress has been in divers ways occasioned, to the interrnption of good government and
order in the said Province of Lower Canada, and to the hazard of the public peace. And
whereas the revenues of the province of Lower Canada during the whole time last aforesaid
have been and still are much more than sufficient to provide annually for all the expenses of
the administration of justice, and support of the Civil Government thereof'; and for want of
the due appropriation of the said revenues, they have accumulated to a large amount in the
hands of the Receiver-general of the said Province: BE it therefore enacted, by the King’s
most excellent Majesty, by and with the consent, &e., that it shall and may be lawful for
the said Lord High Treasurer or Commissioners of His Majesty’s Treasury, or any three or
more of them, or for the Governor of Lower Canada under his or their divections; from and
out of any unappropriated monies of the revenues of Lower Canada, which now ‘are; or here-
after may be, in the hands of the Receiver-general of the said Province,.to take; ‘issue and
apply to such purposes as are hereinafter stated any sums not exceeding on :the whole “the
amount of the monies which have arisen or-been produced, or shall arise or be produced,
from the said duties in the said Act of the 14th year of the reign. of his late Majesty King -
George the Third mentioned, between the 10th day of October which was in the year of our’
Lord 1832 and the-10th day of ‘October now next ensuing, and ‘which shall have been paid -
into the hands of the said Receiver-general of the Province, and which, if the said Act of the -
2d year of the reign of His present Majesty had not been passed, might have been applied -

o by.
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by the said Lord High Treasurer or (;orqmissioners of His Mujesty’s Treasury, in defiaying
the expenses of the administration of justice, and the support of the Civil Government of the
said Province of Lower Canada.

I1i. And be it further enacted, by the authority aforesaid, that the sums so to be taken
and issued as last aforesaid, shall be applied, first, in discharging all such arrears and sums
of money as shall be found tobe due and owing, in the manner hereinafter stated, on account
of the administration of justice and support of the Civil Government in the Province of
Lower Canada ; and secondly, in repaying to His Majesty’s Commissary-general in the said
Province the sum of thirty-one thousand pounds (31,000L.), being the amount, without interest,
which, since the said 10th day of October in the year of our Lord 1832, has been advanced by
the said Commissary-general, under the authonty and direction of His Majesty’s Principal
Secretary of State for Colonial Affairs, in aid of the Civil Government of the said Province.
Provided always, and it is hereby declared and enacted, that whatever services have been
rendered, or whatever exrenses have been incurred, in the administration of justice, or sup-
port or service of the Civil Government of the said Province, since the said 10th day of October
in the year of our Lord 1832, by or with the sanction or approbation of the -Governor of the
said Province, shall be deemed and held to be a sufficient consideration in law to authorize
the Governor of the said Province for the time being, out of the monies so to be taken and
issued as last aforesaid, to apply and pay, as for a debt or debts due in respect of such
services or expenses, all such sums as the Governor of the said Province might lawfully have
paid, or caused to be paid, in respect thereof, if a certain Act, passed by the said Legislative
Council and Assembly of the P’rovince of Lower Canada in the 2d year of the reign of. His
present Majesty, and intituled “ An Act to make Provision for defraying the Civil Expen-
diture of the Provincial Government for the present year,” had been re-enacted or continued
so as to have made or kept the provisions thereof applicable and in force for the defraying
of the civil expenditure of the Provincial Government in each and every year since the passing
thereof, and until the 10th day of October now next ensuing.

IV. And whercas it is the true intent and meaning of this Act to provide only, that in
those cases in which, from disagrcement, the Legislative Council and Assembly of the
Province of Lower Canada have hitherto been unable, or shall hereafter be unable, by and
with the assent of His Majesty, to excrcise the power which was intended to be transferred
to them by the said Act passed in the second year of the reign of His present Majesty, such
power shall be cxercised by those who had the cxercise of it before. And whercas it is expe-
dient to prevent any misunderstandings as to the application of the monies arising fiom the
said duties which were imposed by the said Act of the fourteenth year of the reign of his
Majesty King George the Tgird : BE it therefore enacted, that nothing in this Act shall extend
or be construed to extend to prevent the Legislative Council and Assembly of Lower Canada
from appropriating, at any time by any Act to be by them passed, aud assented to by His
Majesty, His Heirs or Successors, or on-his or their behalf, the whole or any part of the
n.onies arising from the said duties, which shall not have been appropriated under the pro-
visions of this Act by the said Lord High Treasurer or Commissioners of the Treasury, or by
the Governor of Lower Canada acting under his or their directions ; and that whensoever any
part of the same shall be appropriated by the said Lord High Treasurer or Commissioners of
the Treasury, or by the Governor of Lower Canada under his or their directions, a full and
true account thereof, with as little deluy as conveniently ‘may be, shall be laid hefore the
Assembly of the said Province by the Governor thereof, and also before the House of Com-
mons of the Imperial Parliament of the United Kingdom of Great Britain and Ireland, by-
the said Lord }ﬁgh Treasurer or Commissioners of His Majesty’s Treasury®. :

EXTRACT of MinuTE of PROCEEDINGS on the 15th of March 1836.
With reference to the Bill drawn by Sir Charles Grey, Sir G. Gipps desired to make the

following remarks:

The effect of this Bill (if passed into a law) will be, that in any and every year, without
any lirit as to time, in which the Legislative Council and the Assembly cannot agree upon
an appropriation, the Governor may make one of his own authority, and will be the same as
if 2 law were made in England, that whenever the Lords and Commons could not agree as
to the way in which the public revenue was to be disposed of, a very considerable portion
of it might be disposed of at the pleasure of the Executive.

It is quite evident that such a law would entirel¥l destroy the peculiar privilege enjoyed
by the Commons of controlling the expenditure of the revenue; and for this reason I feel it
necessary to subjoin the heads of a Bill that would meet the present crisis in a manner more
suited to the views I entertain of the constitutional privileges of the representatives of the

people.

* {t has been thought best in this draft to restore the power to the Lords of the Treasury which
was possessed by them before, the change being in thiz way made as small and as little liable to objec-
tion es possible. But if it is not opposed in the House of Commons, it would, perhaps, be more
convenient, on accour:t of the changes which have taken place since 1774 in the arrungements of
the business of the different departments of His Majesty’s Government, to sabstitute His Majesty’s
Principal Secretary of $tate for Colonial Afairs, or an order of His Majesty in Council, instead of
the Lords of the Treasury. . .

0.3. ' o3
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people. 1 think it better that they should be deprived in toto of these privileges for a
limited time than curtailed in them for ever.

(True extract.) . o
(signed) T. Frederick Elliot.

Whereas by an Act passed in the 14th year of the reign of his late Majesty King George
the Third, intituled, &ec. &e. (here set forth the title and enactments of it); and whereas
another Act was passed in the 1st and 2d year of the reign of His present Majesty, intituled,
&e, &e. (here set forth the title and enactinents of it) ; and whereas, notwithstanding the
authority so given to the Legislative Council and Assembly of Lower Canada, no appropri-
ation (or no sufficient appropriation) has been made of the revenues arising from the said
duties and licences, or of any other revenues, to the support of Civil Government and the -
administration of justice within the said Province since the 10th of October 1832, and that
in consequence thereof various sums of money are now due to the officers of Government
and to other persons, for arrears of salary, and for the contingent expenses of Government,
since the said 10th of October 1832, by reason of which many meritorious servants of His
Majesty have suffered and are now suffering distress, and the well-being of society within
the said Province is endangered :

Be it therefore enacted, &c. &c., that immediately on the passing of this Act,. it shall be,
lawful for the Governor-in-chief, or the Lieutenant-governor, or the person administering the
government in the said Province of Lower Canada, to issue his warrants on the Receiver-
general of the said Province, and for the Receiver-general, on the receipt thereof, to pay out
of any monies that may be in his hands on the passing of this Act, or which may be after-
wards received by him, such sum or sums as may be necessary to defray the arrears which,
as aforesaid, were due on the 10th of October last past, or which may be due at the passing
of this Act; and also to repay to the Lords Commissioners of His Majesty’s Treasury the
sum of 81,000/, advanced from the military chest in the said Province to the Receiver-
general, in aid of the Civil Government thereof, and for the payment of salaries not provided
for by the Legislative Council and House of Assembly. :

Provided always, that the sums for which warrants shall be so issued shall not, in the
whole, exceed the proceeds of the duties and licences imposed by the aforesaid Act of the
14th Geo. 3, actually paid into the hands of the Receiver-general since the 10th of October
1832, :
Provided also, that no salary shall be included in any such warrant that was not provided
for in the last general Act of Appropriation, passed in the said Legislative Council and
House, or in some special Act of Appropriation, since the year 1824 ; and that no charge for
contingent expenses shall be included in any such warrant that has not been included in one
or more of the Estimates laid before the House of Assembly of the said Province since the
10th of October 1832, :

And whereas it is expedient to suspend in the Province of Lower Canada, for a limited
time, the aforesaid Act passed in the 1st & 2d Will. 4, intituled, &c. &c.; Be it further.
enacted, that the said Act shall be, as far as the same relates to the Province of Lower
Canada, suspended, until the 10th October that will be in the year 1840.

Provided nevertheless, that in every year after the passing of this Act, during the term
for which the aforesaid Act of the 1st & 2d of the reign of His present Majesty is suspended,
a statement of the entire receipts and expenditure of the Province shall be laid before the House
of Assembly within 15 days after the day of its meeting. ' ‘
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THIRD REPORT.

Mavy 1T PLEASE YOUR LoRrbpsaip, Quebec, 3 May 1836.

1. IN our Report of the 12th March we introduced some remarks on the
responsibility which, in the Address from the House of Assembly to His Majesty,
dated the 26th of February 1836, it was proposed to attach to the Executive
Council; but we did not enter upon the consideration of any other question
connected with that institution. The discussions which have since arisen upon
the same subject in Upper Canada, and the difficulty which the Governor-in-
chief must experience in filling up his Council, so long as any question respect-
ing it remains unsettled in this Province, induce us to think this a proper time
to offer to your Lordship a general Report of our views on the Executive
Council. For this purpose we shall advert briefly to the origin and history of
that body, and to its existing functions, and shall then state the complaints
which have been preferred against it, the various remedies that have been pro-
posed, and the alterations which we are ourselves prepared to recommend.

2. The existence of a Council to advise the Governor in the conduct of affairs
may be traced back to the first establishment of a Civil Government in this
Province, under the authority of Great Britain. The Royal instructions to
General Murray, dated the 7th of December 1763, commanded him to name
a Council, consisting of four principal functionaries therein specified, and of
cight other persons chosen from amongst the most considerable inhabitants of the
Province; and directed that the body so appointed should have all the powers
and privileges usually enjoyed by the Councils in His Majesty’s other plantations.
Under the authority of this instruction, the Council seems to have exercised the
function of deliberating on any matters of administration referred to it by the
Governor, and also of assisting him in framing regulations for the peace, order
and good government of the Province. The Statute of 14 Geo. 3, c. 83,
established the Council in a more formal manner, and directed that it should
consist of not more than 23, nor less than 17, persons, empowered te concur with
the Governor in making laws for the good government of the Province. The
members of this Council appear to have been consulted also as advisers on admi-
nistrative questions, but to have kept separate records in that capacity; and
whilst, for the purpose of making laws, it was necessary that a majority of the
whole should be present, five was constituted, by the Royal instructions, a quorum
for other business. However distinct the functions of the Council, in its legis]a-
tive and executive capacity, we believe that, generally speaking, no separation,
as to the personal composition of it, had, up to this time, been effected in the
American Colonies, though, in a work first published in 1764 by Mr. Pownall,
who had been Governor of Massachussett’s Bay (Pownall’s Administration of the
Colonies, ed. 5, vol. i, ¢. 4, s. 5), the advantages to be derived from such a sepa-
ration are pointed out. In Canada, the Council created by the Constitutional Act -
in 1791 was purely legislative, being designed to form one branch of a legislature
resembling, as nearly as circumstances would admit, the Parliament of Great
Britain ; and a Board to advise the Governor was only alluded to incidentally, .
under the designation of * such Executive Council as shall be appointed by His -
Majesty for the affairs™ of the Province. A Council of this nature was accord-
ingly appointed by the Royal instructions to Lord Dorchester, dated the 16th of
September 1791 ; and the number of its members fixed at nine, with a salary to
each of 1001 :

3. We find that of the nine persons named in Lord Dorchester’s instructions to
compose his Executive Council, six were also members of the Legislative Council ;
and that of the whole number of executive councillors who have been sworn in up
to the present time, amounting to 42, 20 were also Legislative Councillors ; and
not more than eight, or at most ten, did not fill salaried offices under the Govern-
ment, either at the date of their appointment to the Council, or at some time .

.0.3. . 04 while

\



108 : THIRD REPORT OF

while they continued in it. The names in Lord Dorchester’s Council stood
alternately English and French; and of the eight councillors who were actually
swornin (the ninth, Mr. Lymburner, being absent from the Province), four were
of French extraction, and four of English. This precedent, however, was early
departed from, for the three next appointments were of persons of English
origin; and it appears that of 31 persons named as Executive Councillors,
between the years 1792 and 1828, 25 were English or of English extraction,
and only six were French Canadians ; and even of these six, one was Mr. Speaker
Papineau, whose appointment seems to have been founded on the office he held
as Speaker, and to have lasted but a short time. (See Appendix, No. 1, note 5.)
Since 1828 three persons only have been appointed, and they are all French
Canadians.

4. Upon the foregoing statement there are two remarks which we cannot
refrain from making. In the first place, we think it much to be regretted that,
at the time of conferring the Constitution on Canada, although the separation
between the functions of the Legislative and Executive Councils was duly recog-
nised, yet the faulty practice of making them nearly identical, as to personal
composition, was still adhered to; and that, whilst two-thirds of the Executive
Council were selected from one branch of the Legislature, the expediency does
not seem to have been felt of taking any members from the other, so that the
Executive Authority thus early showed a tendency to lean for support rather on
the Legislative Council than on the representatives of the people ; a bias which,
lasting, as it has done, in an undiminished degree, to the most recent times,
cannot but have exercised a most unfavourable influence on the course of affairs.

5. We have, secondly, to draw your Lordship’s attention to the small propor-
tion of French Canadians introduced into the Executive Council. The course
by which persons for the most honourable and ostensible situations in the Govern-
ment were selected only from one portion of the population, cannot, in our
opinion, be too deeply deplored ; and however natural it may have been, under
the circumstances in which Canada became a British possession, yet, as soon as
the attachment of the Province was considered to be secured, and the inhabitants
to be worthy of the free institutions of Great Britain, it is difficult to conceive
any good cause for the practical exclusion of one class from the chief offices of
the country. On the contrary, when so powerful an engine was established, as
a House of Assembly, of which the majority could not reasonably be expected to
consist of any other description of persons than the majority of the people, there
were the strongest motives to aim at interesting that class in the Government, to
hold out to them such prospects of public employment as might constitute an
inducement to acquire the proper qualifications for it, and in short, to train them
by every means to the wise and modcrate use of the great powers bestowed
upon them.

To the neglect of this policy, combined with the alienation which we previously
mentioned of the Executive Authorities from the Assembly, must, we believe, be .
ascribed a large share of the embarrassments of the present time.

. 8. We have already observed that the number of Executive Councillors, named
in the Royal instructions to Lord Dorchester, and to whom salaries were ordered
to be paid, was nine. Additional or honorary members were introduced as-early
as the year 1794 ; but although appointed by mandamus, they had no salaries..
It has subsequently been the custom for the Governor provisionally to appoint.
honorary members, who are supposed, however, not capable of sitting in the-
Court of Appeals until they are confirmed by the King. The salary of each
ordinary member is 100 /. per annum. ‘ : T

The Clerk of the Council has a salary. of 5501, and about' 851. fees; and an -
Agsistant Clerk has 182/ 10s. ' o o

-7..0f the functions of the Executive Council, the most comprehensive de-. "
scription is, that they are required to give their opinion or advice to the Governor -
whenever it is asked for. There are some cases in which;: by the provisions of -
Statutes, imperial or provincial, or under: his commission.or instructions from.:
His Majesty, itisincumbent on the Governor to act either by;and-with the advice, .
or with the advice and consent of the Executive Council ; .and we have annexed a -
statement of these cases (Appendix, No. 2.) ; but in far the greater part of the busi- - -
ness of Government he is at liberty to receive-advice or not as he pleases ;. and ifhe ;.

; o7 -7 C does
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does take the opinion of the Council, to proceed in opposition to-it without enter- -
ing his decision, or assigning its reasons on the Council books.

8. Notwithstanding, however, the want of any cogent rules for recurring to it
generally, there are two or three exterisive matters, of which the right of ‘the
Council to take cognizance has always been well established. - Up to 1826, when
the Office of Commissioner of Crown Lands was created, the Executive Council
had the whole superintendence of the business of land granting; it still retains
the direction of it in some cases, and is commonly referred to by the Governor
in any disputed matters arising in or out of the disposal of the Crown or Wild
Lands. The Council has also been charged from the earliest times with the duty
of auditing the public accounts. Another old and most important attribute - of
the Executive Council is that of hearing appeals from the courts of law, which
function, in like manner as it had belonged to the former Council of Quebec,
was allotted to it by the 34th section of the Constitutional Act, and subsequently
regulated by the Provincial Statute 34 Geo. 3, c. 6. ’ : :

9. The Council can assemble only on summons from the Governor, and can-
not sit as such without his being present. It may and frequently does sit in
committee to consider matters referred to it by the Governor, and these com-
mittees go through almost all the labour of the financial and land business of the
Council; but their proceedings require to be confirmed by a regular meeting,
with the Governor present, before they can be acted on. . The members of
Councii have not the right of recording their opinions individually, or of enter-
ing protests on their minutes (see Appendix, No. 1, note 2), and they are sworn
to secrecy without any exception or reservation. A copy of the oath is.annexed
(Appendix, No. 8.) :

10. Of the Executive Council, composed as we have mentioned, and exercis-
ing the functions which we have just endeavoured to -describe, a very general
impression exists that it is inadequate to any useful end, and all parties agree.in
objecting to it, though probably not on the seme grounds. The complaints
against 1t were, however, until very lately, less earnestly urged .than against,
many other real or alleged grievances. The subject was not dwelt upon 1n the
petitions brought before the Committce of the House of Commons on Canadian
Aflairs in 1828, though the number of office-holders in both Councils, and the
connexion between the two, were alluded to among the grievances of that time.
In the 92 Resolutions of 1834 . the composition and irresponsibility of the Exe-
cutive Council were complained of, as well as the secrecy with which its func-
tions, and even the names of the members, were said to have been withheld from
the Assembly. The numerously signed petitions to His Majesty from Quebec
and Montreal, in the early part of the year 1835, expressed regret that. the
Executive Council had become.so defective, both in the number of its members
and in its composition, as-not to answer the purposes of its institution. ‘The
wasteful or partial grants which the Council was considered to have sanctioned,
while the disposal of the Wild Lands was under its control, has formed another,
ground of dissatisfaction with it. And there does not appear to be any difference
of opinion respecting the unfitness of a Board of this nature .to act as a Court of
Appeal, as well as the impropriety of its doing so in cases where grants or leases,
made undcr its own authority, are concerned. ‘

11. After this enumeration of the defects complained of in the Council, we
shall now proceed to the remedies which have been suggested. ' :

12, The House of Assembly, in their answer to the Governor’s speech at the
opening of the late session, and in their subsequent Address:to His Majesty, dated
the 26th of February 1836, expressed their desire for a * constitutional Tesponsi-
bility ” -of the Executive Council, based on the practice of the United Kingdom.
We have already had cccasion to advert to this proposal incidentally in our Report
of the 12th of March, but a recapitulation of what we then advanced, and some
further examination of the project, may not be superfluous here, especially as the
subject has excited such keen interest in Upper Canada since the time when we
last noticed it. . On that occasion we observed, ‘that while in England it was'a -
maxim of the Constitution that no wrong could be imputed to the sacred person
of His Majesty, the head of the Executive here was a servant of -His’ Majesty,
responsible to the King and to Parliament.for his conduct ; that therefore it was
~necessary that his measures should be under his control, in like ‘manner, as their
consequences- rested upon his character; that to render the Executive Council

0.3. - - ' : ~®P. - . -7 . responsible
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responsible to any but the Governor himself would demand the allotment to them
of new powers commensurate with their new responsibility, and would require a
corresponding diminution of the powers of the Governor; that thus the direct
tendency of a Council, responsible in the sense we were then considering, was to
withdraw part of the administration from His Majesty’s representative in this
Province, and to abridge to that extent the efficiency of the functionary on
whom, ahove all others, His Majesty must rely for retaining the allegiance of
the Colony. :

13. We would now remark further, that the question is not between responsi-
bility and irresponsibility absolutely, but only as to a peculiar sorf of respon-
sibility, which it is wished to attach to the Executive Council. The weightiest
responsibility which can attach to any man in matters of a public nature for
which he is not punishable by law, or by loss of office; is the accountability to
public opinion, and from this the Executive Councillors are not even now exempt,
though, in consequence of the rule of secrecy (which we shall presently propose
materially to relax), they are not so much open to it as might be wished. They
are already amenable to the courts of law for any offence, legally- punishable,
which may be brought home to them ; they would also, we. apprehend, be made
amenable to the jurisdiction of any court which may be established for the trial
of impeachments against public functionaries ; and they are liable to be dismissed
by the same authority which appoints them. These different. labilities consti-
tute a responsibility, than which we know not what other is borne by any public
servants.

14. But if the Councillors were rendered accountable for the acts of Govern-
ment,and accountable not to the Executive Authority by which they are appointed,
but immediately to the House of Assembly, we think that a state of things would
be produced incompatible with the connexion between a colony and the mother
country. The Council having to answer for the course of government must in
justice be allowed also to controlit; the responsibility, therefore, of the Governor
to His Majesty must almost cease, and the very functions of Governor, instead
of being discharged by the person expressly nominated for that high trust, would
in reality be divided among such gentlemen as from time to time might be
carried into the Council by the pleasure of the Assembly. The course of affairs
would depend exclusively on the revolutions of party within the Province. All
union with the Empire, through the head of the Executive, would be at an end ;
the country in short would be virtually independent ; and if this be the object
aimed at, it ought to be put in its proper light, and argued on its proper grounds,
and not disguised under the plausible demand of assimilating the Constitution of
these Provinces to.that of the mother country. N

15. We have hitherto considered the question, as it undoubtedly is understood
in this Province, of a Council appointed for the purpose of directing in a manner
agreeable to the Assembly the conduct of Government. It appears indeed, in
a recent. Report of a Committee of the Assembly in Upper Canada, dated 14th
April 1836, that the demands of those who call in that Provinee for an increase of
the.powers of the Council have latterly been represented, more moderately, as
a proposal that. the Governor should be required onky to take the previous adviece
on public affairs of a Council which should enjoy the confidence of the people as .
manifested by their representatives. Even this proposal, however, will be found
to involve no trifling incongruities. It is true that the Governor, being left.a
free agent by this plan, would retain his responsibility to the King ; but for that
very reason 1t would be incumbent on him not to yield, except on the clearest
-conviction in his own breast, any of his opinions on matters of moment to the
Empire at large. As’examples of these subjects, we may mention all questions
affecting Imperial Statutes, or the relation of the Province to Great Britatn, or
the preservation of the due prerogative of the Crown. So far as regards this
Provinee, if the questions be examined by which it has lately been agitated, it will -
appear that very few of them do not fall under one or other of these heads. - Unless,
therefore, circumstances should happily be such that the views of the Governor
and of the Assembly on the topies we have nmientioned coincided, the only result -
of insisting on his, upon every occasion, taking the advice of a Couneil to be
always kept in harmony with the majority of the Assembly, would be to surround .
the ‘(}}'ovérnor with Councillors whose advice on the most interesting subjects he
would be bound by his duty and his allegiance to overrule. The impediments to
Government, and the irritation that such a state of things must produce, need-

not-
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not be pointed out. It could not be long before the next step would be taken,
of calling for a ‘Council which should control as well as advise; and we have
already remarked, that such .a Council (depending both as to its appointment
and its removal on the pleasure of the Assembly) would be nothing else than an
independent Government, carried on under the mockery of a nominal Governor
appomted from England. : I

16. The fact is, that the persons who attemptto draw a direct parallei between
the constitutivns-of Canada and England seem to forget that the Government of
one is mational, that of the other provincial; and in the arguments which we
have heard advanced in favour of a responsible‘Council, both in this-and in the
sister Province, the important distinction seems to have been lost sight of, which
must of mnecessity exist between an independent country and one that is subor-
dinate to another.” Canada has, we apprehend, a right to the British constitution,
as far as it is possible for that constitution to have its operation in a subordinate
country ; but more than this, so long as Canada remains a Province of the
Empire, it cannot have. The Legislature of Canada is incapable of making laws
repugnant to the laws of Great Britain; .and as the constitution under which
they have their political existence is an Imperial Statute, it follows that they
cannot make any alteration in that constitution without the consent of England;
but in matters not repugnant to the laws of England, and in things respecting
their own internal rights, property and jurisdiction, their Legislature:(the King,
or his representative, being of course a part of it,) is under no such restrictions.
It would be easy to deduce from this distinction alone the reasons why the King’s
Tepresentative cannot be placed in a ‘position with respect to the Provincial
Government, similar to that in which the King is placed with respect to the.
Government of England.

17. On these grounds we :arc forced to discard the idea of transferring any
share -of ‘the responsibility of Government from the ‘Governor to the Executive
Council ; but we are still desirous, as will presently appear, that it should possess
a greater influence in‘the Government than heretofore; .and we are of opinion,
that although not liable to be changed at the will of the Assembly, ‘it should ‘be
so composed as to secure as much-as possible of the confidence of the people.

18. As one means.of improving the Council, your Lordship threw out for our
consideration the advantages that might result from reducing its. numbers ; and
we acknowledge that a small Council would be more conducive than alarge one
to promptitude of decision, ‘to-a :sense of responsibility in each ‘member, and to
unreserve on the part of the Governor. But we find so-general a concurrence of
opinion ‘here in favour of extending the Council, .and are ourselves so much -
impressed with the utility-of introducing into it members from ‘different parts of
the country, that we do' notthink:it-advisable to try a ‘Council of very limited
number in this Province.

19. Another plan which has beenunder our consideration is, that the number
of members appointed by ithe Crown should be reduced tothree or two, and that
either there should be no other Council, or that.the Governor should have power
to appoint in the name of the King any number of additional councillors for the
period of his own government; that of the entire Council thus named there
should be four full meetings in a “year, at which meetingsthe councillors should
be allowed to submit to the Governor the names of ‘persons considered by them
as fit to be recommended to His Majesty for the Legislative Council, and for those
offices for which the Governor is now by his instructions directed to furnish lists
to the King’s Ministers in England, the ‘mischievous possibility ofthis liberty of
recommending being: perverted into-a right of choosing being strictly guarded
against; that on ordinary occasions the meetings should ‘not .consist -of more
than five or seven persons, being such members as the Governor .should each
time choose to summon; and that the Governor should be instructed to summon
the members appointed by the Crown upon those occasions onwhich matters
affecting the relations ‘of the Empire with ‘the Province were to come under
debate; and that -every meecting should have powerto refer matters, requiring
investigation, .to committees of any two or.three members selected out of ‘the
whole body. : ~ A e o ‘

20. Though this plan has been suggested by one of our own body, we cannot
-collectively undertake to recommend 1t, as it appears to the majority of us to
involve a Wwide departure from present practice without satisfying the wishes.of -
any class in the Province. . If the Council were limited to the two or'three“m'gm— ‘
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bers appointed by the Crown, it would. be open to the objections which we just
expressed against a very small Council, while we apprehend that its suitableness
to the proposed function of making recommendations for office would be much
impaired. On the other hand, if the contemplated addition of councillors ap-
pointed within the Province were made, we should deem it objectionable on the
- following grounds; that by allowing the Governor to choose. his councillors on
every occasion out of a large body, it would enable him on all questions to insure
whatever advice he desired ; that we do not see how such a plan could be carried
into operation without giving offence, and creating jealousies in the Council;
and that as tl.c persons selected to attend the Governor on any particular occa-
sion might often be insufficiently informed of the relation in which the subject
under discussion stood to other objects of interest in the Province, or imperfectly
acquainted with the general policy and proceedings of the Executive, a want of
congruity would be very likely to make itself felt in the Councils of the Gover-
nor, whilst not even an appearance of responsibility to public opinion on the part
of the councillors would remain, as the people would not even have the means
of knowing the parties by whom the advice was given. We learn from the
records of the Colony, that, about the year 1778, a cousse of proceéding, in some
respects similar, had obtained, by the Governor’s exercising his discretion in
calling to any meeting of the Council only such members as he chose. The
practice, however, having been complained of, was put a stop to by an instruction
from His Majesty to the Governor, dated 29th of March 1779, and directions
were given that members of Council should be summoned to all meetings with-
out any other distinetion than that which the distance at which they resided
might render necessary. o ‘

21. We have had an opportunity to see a Report, chiefly relating to the Exe-
cutive Council, made to Sir Francis Burton in 1825 by Mr. Uniacke and Mr.
Vanfelson, at that time the provincial law officers, and we perceive it to have been
their opinion that the Executive Council ought to be made more numerous, and
to include more men independent in circumstances and influential in the Colony,
together with the principal officers of Government. ‘ ;

22. In the paper contained in Mr. Neilson’s letter to your Lordship, dated
10th July 1835, explaining the views of the parties by whom that gentleman had
been deputed to visit England, the opinion "expressed. respecting the Executive

. Council is, that it ought to consist of the heads of the public departments, with
a considerable admixture of persons independent of the Government, and of the
administration for the time being; and that the members of the latter description
should not all be resident at Quebec, * but distributed over the other parts of the
Province, giving to the people at large confidence, and checking -cabals In the -
Council itself.” By evidence which we received from Mr. Neilson and from Mr.
Andrew Stuart, it appears that both those gentlemen adhere to these opinions.
23. Mr. Caron, the late mayor of this city, and until very.recently a member
of the House of Assembly, informed us, as your Lordship will observe by the
Evidence appended to ourReport, that although a Council resembling the Ministry
_ in England would appear to him preferable in itself, yet under the existing ecir-
cumstances of the country, he thought the simplest and miost eligible mode of
forming an Executive Council, ‘would be merely to appoint to- it persons
of consideration, enjoying the public confidence, and to leave to the Governor
the extent of his present responsibility. Mr. Caron would neither make office a
recommendation nor a disqualification for sitting in the Council, but would
deem the single good test to be the acknowledged merits of the individual.
24. Having thus described the various suggestions and opinions that have
been under our notice, we shall now proceed to state our own views on the sub-
jeet of an Executive Council. S L : C
25. The earliest complaint which was made related,. as.we have already said, .
to the too great connexion alleged to subsist between the two Councils.’, On this -
ppoint the Governor-in-chief has announced his intention to act upon the prin- .
ciple, that it is neither right, nor consistent with the wholesome separation and
independence of the principal bodies of the Government, that'out of the limited "
number of executive councillors in this Province several should-hold offices: -
under the Legislative Council and House of Assembly. ~The adoption of this."
maxim will, we Ppresume, go to the extent of what is wished in the Province, for %,
we do not'suppose that any party would desire to-render a-seat in cither.of ‘the
legislative bodies incompatible with- the office of executive ¢councillor.-; .- W h
’ ‘ : 26, With™
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26. With respect to the presence of office-holders, generally, in the Executive
Council, no objection to it was urged by any of the gentlemen from whom we took
the evidence appended to this Report, nor, from what we can gather of the
wishes of the Assembly, do we believe that in itself it would be objected to by
them. On the contrary, by an Executive Council or Ministrg, formed on the
model of that of England, they appear to mean an Executive Council composed
.in great part of office-holders; but then an essential feature in their plan is that
the councillors should remain in office no longer thaun they continue in unison
with the majority of their House, whereby they would virtually secure to them-
selves the momination of all the chief officers of Government, and we doubt:
whether the presence of any great number of. office-holders in the Executive
Council would be acceptable to the Assembly, except upon these terms. .
27. Our own opinion is, that although the holding of office under the Crown
ought not to be a disqualification, yet the number of office-holders in the Council
should never be considerable, probably not more than, on an average, one in
four. Itis to be remembered, that the Governor is at all times entitled to call
upon any servant of the Crown for his best advice and assistance ; and that in
all matters, but more especially in_those relating to his own department, this
advice is given under the weightiest possible responsibility. The Governor also
~can make this advice available in his Council by calling an individual before it,
and examining him as to the matter in hand. In a numerous Council it will
probably be found convenient, and even necessary, to have some office-holders, but
we do not consider their presence as indispensable, because, in the first place, they
cannot be admitted, as in England, to take off respousibility from the. highest
executive authority, and because, secondly, we do not think it desirable that the
heads of departments should be overmuch engaged in political controversies,
which might not only render frequent changes of them requisite, but retard in
other ways the ordinary business of the country. 'We should further say that
there are some functionaries whose duties ‘are such as to render it inexpedient
to place them in the Executive Council, such for instance as the Civil Secretary
of the Governor and the Attorney-general. The former was introduced into the
Council by Lord Dalhousie in 1820, to sit by virtue of his office; but the mea-
'sure does not seem to have been repeated. The close connexion. of the Civil
Secretary with the Governor appears to us to furnish obvious reasons against his
belonging to the Council. And with respect to the Attorney-general, as he is
in the matter of public prosecutions, and in other duties, in some degree the
servanlt of the Council, it would be somewhat incongruous that he should sit
in it also. ~

.. 28._ After these preliminary remarks we shall submit, as succinctly as we can,
our propositions on the Council. :

29. We recommend that it should never consist of a greater number than
15, nor (for any period exceeding six consecutive months) of less than nine. It
seems prudent that this interval of six months should be allowed to obviate any
difficulties which might be experienced in filling up the Council on the occasion
of any change of its members. e ,

30. We would advise that the councillors should be appointed, in the name of
His Majesty, by the Governor under the Great Seal of the Province, and enter at
once into all the rights of their office, but subject to confirmation or disallowance
by His Majesty within a limited time, say.one year. :

31. For reasons before mentioned, we.think there should.be no exclusion . of
persons holding office under Government, but that in practice it would probably
"be expedient that the number of that description should not exceed one fourth of
the whole Council. , 5 .

32. We further submit that, amongst the members of Council, there. should
be no-distinction as to powers, functions or form of .appoiniment, excepting that

-members holding paid offices .under Government should. not receive. salary as
councillors. oL o _

33. We consider it desirable that the remainder -of the councillors should be
Ppaid equally, not less than the present amount of 100/ per. annum,; and that it
should be proposed to the Assembly to provide for. this in any permanent grant -
hereafter to be made by them; but should the Assembly object to the payment
of an increased number. of executive. councillors, we scarcely think these salaries
.shpuld be made. an indispensable condition in any proposal that may be. sub-
' mitted to them on the basis of our:first Report. If all cannot be paid, the junior
- 038, ' : P3 o members
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members might be required to serve without salary, in like manner as the office-
holders.

34. We would suggest, although of course no imperative rule can be laid
down upon the subject, that in the Executive Council there should be at least
one, and not more than three legislative councillors; at least two, and not more
than five members of the Assembly; some gentlemen belonging to the class of
landed proprietors, and others connected with commerce; one individual at the
least of the legal profession; and that of the persons chosen for the Council it
should be endeavoured to take a moderate proportion from different districts of
the Province, though it will be necessary that a number sufficient to ensure at all
times a quorum should be resident at or near the seat of Government. )

35. We think that the appointment of the councillors should not be made to
last during good behaviour, nor require for its termination the assignment of
any fault, but that the Governor should be able to remove them whenever, on
general grounds, he might deem it advisable, reporting his reasons without delay
to the Secretary of State. '

36. It has been objected, that to invest the Governor with this power would
give the Assembly a motive to prefer repeated addresses to him until they could
procure the dismissal of any Council the{ might not approve; and in support of
this view it is argued that the Assembly has not an equal inducement to such a
course at present, because the Governor’s power being as yet limited to sus-
pending officers who are in his opinion unfit for His Majesty’s service, he could
not suspend any one in consequence of an address from either House, containing
no allegation, further than that the person had not its confidence. We must
confess, that to the majority of us this argument is not convincing. The office
of councillor being a political one, we do not understand why political unfitness
should not be a sufficient ground for a Governor to assign for suspension under
the terms of his present commission ; nor can we conceive that if the Assembly
were inclined to make such applications as are supposed in the objection, they
would be restrained by the necessity of a reference to England. The only dif-
ference would be, that the Governor, instead of replying directly to the applica-
tions, would be obliged to answer that he would forward them to England ;
whereupon renewed complaints, whether or not justly, would be made, of being
governed by a power 4,000 miles off, and of the interference of that power in the
domestic concerns of the Province.

37. We would propose the following to be amongst the rules of the Council :~-

That during the presence of the Governor at the seat of Government there
shall be stated days, not less than two in each month, on which the Council shall
assemble without a summons :

That it may be assembled by the Governor by special summons, as often and at
such places as he may think fit:

That at each meeting of the Council every member shall be entitled to attend;
and that in the issuing of summonses, no limitation shall be established save
that rendered necessary by distance or difficulty of communication :

That five shall be a quorum: '

That upon the internal affairs of the Province each member of the Council shall
have the Tight of suggesting measures, or tendering advice, whether or not upon
subjects introduced by the Governor ; but that no measures affecting the relations
of the Province with the Empire shall be discussed unless they are brought for-
ward by the Governor:

That the Governor have the power of adjourning any question or subject of
discussion, the fact of his doing so being noted on the proceedings:

That the Governor have the power of acting in opposition to the majority of
the Council; but that when he adopts that determination, he shall enter it on
the minutes, assigning his reasons or not as he may prefer:

That the members of the Council have the privilege of recording their dissent
on the council-books, with or without their reasons as they may prefer:

That no meeting of Council shall be competent to act as such without the

resence of the Governor; but that he shall have the power, as now, to refer
gusiness to it as to a committee in his absence, nothing done in that mode taking
the form of a proceeding of Council, until ratified when the Governor is present:

That the foregoing rule shall be so far qualified-in the Governor’s absence

from the seat of Government as to authorize him to ratify, by letter or by :ﬁly
other
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other mode that may be appointed for the purpose, any proceedings of Council
which could net, without injury to. the public service, be delayed :

That whatever number of members of either branch of the Legislature may be
included in the Executive Council, all communications to the Provineial Parlia-
ment shall continue to be made, as now, by message: )

That no oath of secrecy shall be taken, and that the members of the Executive
Council shall not be considered solemnly bound to secrecy, except on occasions
when the Governor mey summon them expressly to form a council of secrecy, or
resolve any meeting iiito such a council :

That before any recommendation of an appointment to the Legislative Council
be sent to the Secretary of State, the Governor shall acquaint the Executive
Council with it, and receive any observations they may make upon it; which
observations, whether made collectively by the Council, or individually by any
member or members of it, shall be transmitted to England at the same time with
the recommendation of the Governor. S :

38, Although it must necessarily be left very much to the discretion of the
Governor, we think that he ought to consult his Council far more frequently than
heretofore on important acts of Government.

39. In explanation of some of the preceding suggestions, ‘we would observe
that we have advised g strict adherence to the communicatior with the Legislature
by means of message, because, although we think that an Executive Councillor,
sitting in either House, might reasonably be expected to explain and defend the
measures of Government, as being well acquainted with them, and friendly to the
administration, yet it would be most objectionable that he should come to be
regarded or acknowledged as an organr of the Government in the Legislature.
The relaxation which we have recommended of the rule of secrecy will enable
Councillors to avow their personal opinions, and thus to remain far longer con-
nected with a Government with which they might in the main concur, than if
* they were compelled on all occasions to suppress their dissent from measures to
which they had not agreed. If a member of Council found himself in a state of
continual difference with the Governor, he would, it is to be presumed, resign
voluntarily ; or if he placed himself in manifest and systematic opposition to the
- administration, he must unavoidably be removed, even if his own sense of pro-
priety did not lead him to retire; but we do think it very desirable that, in
isolated cases of difference of opinion, and especially in cases where no provincial
authorities are competent to decide, valuable Councillors should not be reduced
'to choose between separating themselves from a Government of which they
approve the general policy, or else bearing,a share of what to them must appear
the odium of measures which they had opposed. Seeing the wholesome tendency
of allowing ir this manner public opinion to weigh fairly upon the advice given
by different members, we think that the Governor should resort very sparingly
to his power of binding the Council to secrecy, although the occasions must be
frequent where there would be need in the Councillers of that general discretion
requisite to the character of every public functionary. T

40. We apprehend that the Council must for the present remain charged with
the duty of auditing. accounts, as the erection of any other board of audit, or
the creation of an auditor-general, is properly a subject for the consideration of
the Legislature; but it seems presumable that if the existing dissensions did not
offer such considerable impediments to public business, ‘sore other system of
settling the accounts of the province would be established by law.

41. There can be no hesitation in pronouncing the appellate jurisdiction
entirely unsuited to the Executive Council, and full of objection. . As the 34th
section of the Constitutional Act conferred this jurisdiction on the Council, we
are aware that it cannot finally be taken away without the sanction of the
Imperial Parliament; but we would not recommend the interposition of that
authority, further than may be necessary to admit of an Act on the part of the
Legislature in this Province. A Bill, altering the system of judicature, passed
the Assembly this year, and was rather suspended than rejected in the Legisla-
tive Council, which would have created a regular court of appeals, to consist of
four judges, invested likewise with a eriininal jurisdiction. This circumstance
shows that the attention of the Provineial Legislature is alive to tlie subject; and
we think it far preferable that His Majesty should be empowered to assent to
‘any Act which may hereafter be passed in the Province, than that the British
Parliament should itself enact a new law on the mode of determining appeals in
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Canada. If our own opinion were required, we should say that, as far as the
decision of appeals alone is concerned, it would be sufficient to appoint one
judge to try all appeals at Quebec and Montreal, with the provision that either
party to an appeal should be at liberty, on its being set down for hearing, to -
require that it should be heard before associates or assessors, in whlch case the -
Governor should appoint one or two of the judges either of Quebec or Montreal
to be the associate or associates, assessor oF assessors, pro hdc eice, of the judge -
of appeal. Although, however, this is the most eligible measure which would
occur to us if the judicature of the Province remained in other respects as now,
we are far from wishing to pronounce any opinion on the different arrangements
which might be found convenient in a general remodelling of the judicial
system ; nor, as we have already said, do we recommend that our proposal, or
any other, should be acted upon, unless it originate in the Legislature of
Canada. Sgeing the vast importance of the courts of law being so framed as to
possess the confidence of the public, and to suit the wants and habits of the
country, there is perhaps no matter in which it is more proper to observe the
salutary maxim of not interfering unnecessarily in the domestic concerns of the

Province.
Y We have, &c. G
™ (signed) OSFORD.
g Cuas. Epw. Grey.*
Geo. Gipps.

A STATEMENT of Sir Charles Grey'’s Difference of Opinion upon the Third Report of

the Commissioners,

1. My principal objection to our present Report is, that having in the 12th, 14th, 16th’
and 17th paragraphs shown very forcibly and truly thatan Executive Council removable at
the will of the Assembly would be incompatible with the subordination of the province to
the Empire, we recommend measures in the 30th, 32d, 34th, 35th, 36th and 38th para-
graphs, which, taken in conjunction with the recommendation of the majority of the Com-
missioners in our First Report, would create the institution we have decried. .

2. None of the most eager advocates of the powers of the Assembly have claimed that
the Executive Council should be expressly declared by any law, or by the instructions of
His Majesty to be removable at the will of the Assembly; their terms are only that, in
accordance with the practice in England, there shall always be a responsible Council, pos-
sessing the confidence of the representatives of the people, by which I understand them to
mean, that, 1st, The Executive Council shall give their advice to the Governor on all mat-
ters of importance. 2dly, That it shall be in the ’Fower of the Governor at any moment to
remove the whole of them from office. 3dly, That the Assembly shall have means as
effectual of urging the Governor to remove a Council, bﬁ whose advice it is offended, as the
House of Commons has in England. Now, our 37th and 38th paragraphs recominend
that the Executive Council shall have the opportunity of offering advice on all important
occasions, to which I do not object; but our 30th, 32d and 85th paragraphs recommend
that the selection, appointmeat, and, whenever upon general grounds 1t may be thought
advisable, the dismissal also of the Executive Council, should rest with the Governor; apd
if the recommendation of my collegues in the First Report should be acted upon, and the
Government should. be left with a civil list of only 19,3001 at its disposal, as the Assembly
has shown that it not only has the privilege of withholding supplies, but is much more ready
to use it than our House of Commons is: I am unable to discern any concession in respect
of the Executive Council which has been claimed by the popular party either in Upper or
Lower Canada, which would not have beenyielded by our Reports, or to recognise any
other virtue which would be retained by the 12th, 14th, 16th and 17th paragraphs of our
present Report, than that of having illustrated the straits to which, by the adoption of our
own recommendations, a Governor would be driven between the demands of the Assembly
and his duty to the Crown.

3. If the embarrassments of the province arising from the abandonment by the Crown
of its right of disposal of the revenues of the 14 Geo. 8, c. 83, and the denial by the Assem-
bly of ‘any appropriations for the service of Government, cannot be relieved by an Act of the
Imperial Parliament, I should deem it to be necessary that the Governor should have the
power of new modelling and reducing the executive and judicial establishments, so as to
make them square with the resources which are still at the disposal of the Crown; and
for this purpose, I would sacrifice, amongst other things, all that might be dispensed withthin

e

* I have affixed my signature to this Report, subject to a statement of my difference of opinion,
which is delivered to the Secretary to be entered upon the Minutes, and which, it has been agreed, .
shall go home with the Repost.

4 May 1836, ' (signed) Chas. Edw. Grey.
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the establishment of the Executive Council; but according to my apprehension it would be
a mistake to suppose that in circumstances which imply an adverse disposition of the As-
sembly, and with those cramped resources, or in any other situation thap that o.f ngpg
provided independently of the annual votes of the Assembly with an executive and\;ud:cnal
establishment, adequate to the circumstances of the Provmce,' the hands of the Governor
would be strengthened by retaining in them the thread of existence oi: !.he Executive
Council. As long as he may stand in necd of the annual vote of an unwilling Assembly,
it seems to me that he would by those means be reduced to the situation in which it is so
clearly shown in the Report that he ought not, as the Governor of a Province, to be placed.

4. The Executive Council is a creature of the prerogative, as the Governor is. To the
Council of Governor Murray in 1763, both an executive and legislative capacity was given ;
but as the legislative authority was to be exercised only upou the contingency of a general
assembly of freeholders being called together, and in conjunction with such assembly, and
as that event did not take place during Governor Murray’s time, his Council was essen-
tially executive, though with the power of establishing such rules of conduct as it might be
absolutely necessary o declare in a newly conquered colony, in which a great portion of the
old French laws survived, but into which English law was also introduced. By the com-
mission and instructions of Governor Murray, a negative or veto was given to the Gavernor
in all cases whatscever ; and while he wasleft in the ordinary routine of execunive business
to act by his own sole authority, several cases were distinctly specified in which the power
was to be exercised only “ by and with the advice and consent of the Council.” These
cases were :—

1. The power to summon General Assemblies of the freeholders and planters.

2. To erect courts of judicature.

3. To build fortifications and furnish them with munitions of war; and again to dismantle
them.

4. To dispose by warrant of public monies for the support of the Government.

5. Subject to orders or instructions from the King in Council, to make grants of such
Jands as it should be in the power of the Crown to dispose of.

6. To appoint fairs, markets, ports and harbours.

There were some other cases in which it was not expressly enjoined by the Commission,
that the Governor should act only with the consent of the Council ; but which were placed
in such juxta-position with the cases above specified that it might be inferred they were
considered as matters on which it was very desirable the advice of the Council should be
taken, and in_some of these the instructions explicitly enjoined the Governor, though the
Commission did not, to act only with their consent; such were the appointment of Judges,
the collation to ecclesiastical benefices, &c. The principle upon which the distinction was
made between the Acts which did, and those which did not require the consent of the
Council seems to have been this. Whatever the law clearly commanded to be done, the
Governor was left to execute by his own sole authority; but in the most weighty of those
cases in which occasion might arise for the exercise of the prerogative, by which I mean
here the discretionary power of the Crown to do what no law commands nor can compel
the Crown to do, the Governor was expressly directed by the Commission to act only with
the consent of the Council ; and in some other instances of this nature, though their con-
sent was not made necessary, sufficient grounds were given for resorting to, or calling for
their advice. :

5. The difficulty of organizing a Legislature by the authority of the Crown alone having
been perceived, and that the coTony was not in a fit state for the institution of an Assembly
of the people, the Imperial Statute of 14 Geo. 8, c. 83, was passed, by which the King was
empowered, by the advice of the Privy Council, to appoint a Council for the affairs of the
Province ; which Council, or the yoajor part of it, should have power, with the consent of
the Governor, to make ordinances for the good government of the Province; and by the
instructions to Goverper Haldimand, which directed that anyv five of this Council shonld be
competent for all affairs except legislation, the Crown reconstituted an Executive Council.
Governor Haldimand, however, having adopted the practice of selecting such persons us he
chose to constitute this Executive Council of five, received additional instructions to the
effect that although he was at liberty to proceed in Council when five only were present,
yet that he must summon all the members ‘of the Council who should be resident within
convenient distance.

G. The Act of 81 Geo. 3, ¢c. 31, s. 34, which established the existing form of Legislature,
provided that the Governor, togetber with such Executive Council as should be appointed
by His Majesty for the affairs of the Province, should be a Court of Appeal, subject to such
further or other provision as might be made in that behalf, by any Act of the Legislative
Council and Assembly of the Province, and assented to by His Majesty. Lord Dorchester’s
commission and instructions gave the same power which other Governors had possessed of
suspending from office those even of the officers of the colony who held their appointments
directly from the Crown,. but only for just cause and unfitness for His Majesty’s service ;
and the power of final dismissal was retained by the Crown. The commission of the Gover-

nor to this day qualifies in the same way the power of suspending those who hold office
directly from the Crown. = . . ' ' '

7. 1t will be perceived from what has been stated here, and in the body of the Report,
that the Executive Council of Lower Canada has always been appointed, and that the pro-
visions of the Imperial Statute of 31 Geo 3, c. 31, require it to be appointed by the Crown,
and that the members of it cannot at present be suspended by the Governor from office,
except on the ground of unfitness for His Majesty’s service ; that by the same statute, the

0.3. R Q _ : Executive
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Executive Council so appointed is the Court of Appeal for the Province; that originally its
consent was required in most instances of the delegated exercise of the prerogative ; and that
there are several important Acts of Government in which that consent is at present required
in practice, such as the granting of Crown lands and making certain regulations as to com-~
merce. 1 would add, that if it were well constituted, it would seem to me that very salutary
effects might arise from its having the opportunity of offering advice at least, upon some
other occasions which grow out of the changes which have taken place in the institutions of
the Province, since the original establishment of an Executive Council. I mean, principally,
the intercourse and relations of the Governor with the Assembly and Legislative Council, by
answers to addresses, by messages, and by the giving or withholding assent to bills. In one
word, I think the Governor should always have the advice of some persons appointed by the
Crown, and not dependent on the Assembly in matters which may affect the relations of the
Province with the Empire. For all these reasons I would retain uitimately in the institutions
of Canada an Executive Council, of which the members should be appointed and removed
by the Crown, and should be liable to be suspended by the Governor only for misconduct ;
but I would empower the Governor to act in opposition to their advice when he should think
fit to do so; and in point of numbers a very limited Council of this sort would be sufficient.

8. 1t is not, however, without reason, as it appears to me, that representations are made ot
a more numerous and more open Council being required for advising the Governor as to the
internal affairs of the country. It might very much conduce io the general satisfaction of
the Provinee, if all parts ofit, and all professions and classes of men, fe%t that they had easy
channels of communication with the Governor through his Executive Council ; and if commit-
tees of such a Council, in the intervals between the sessions of the Legislature, were to be em-
ployed in digesting plans of legislative improvement, which would enable the Governor, at the
opening of each session, to take a creditable and advantageous position in the progress of
reform, and to preoccupy the minds of the legislators with sound matter for deliberation, to
the exclusion of crudities. I would recommend, therefore, that in addition to the Executive
.Council appointed by the Crown, the Governor of Lower Canada should have the power
of appointing any number of Executive Councillors for the period of his own government,
but no longer; and that not more than five out of the whole body of the Council should be
summoned to any one meeting for the dispatch of ordinary business. By having different
members upon different occasions, I should expect the hostility of the Assembly to be dissi-
pated and avoided; and I avow that I aim at this object for the reasons which would make
any Council which should be removable by the Assembly so objectionable an instrument, of
Government in a Province; and which reasons are so well stated in the 12th, 14th, 16th &
17th paragraphs of the Report.

9. All parties agree in deeming the Executive Council to be a bad court of appeal. The
judges of the court for the most part are not lawyers, and have little technical knowledge
of the laws they are called upon to interpret. They must have occasionally to sit in judg-
ment upon grants of Crown lands made by themselves, or on other disputes arising out of
their acts of government ; the two chief justices, of whom one at least is not of the Executive
Council, and who sits therefore undera provincial statute, not very easily to be reconciled in
this respect with the 31 Geo. 3, c. 81, s. 34, decide alternately the appeals from Quebec and
Montreal, the one sitting in judgment on the decisions of the other, so that on poiats of law
on which they differ the chief justice of Montreal gives the first judgment at Montreal and
the final one at Quebec; the chief justice of Quebec gives the original judgment at Quebec
and the final one at Montreal. I should think it very desirable, as conducing to harmonize
the institutions of the two Provinces, to form one Court of Appeal for Upper and Lower
Canada, which should sit twice a year at Quebec, at Montreal and at Toronto ; but at present
I content myself with recommending that the King should be empowered to appoint one or
more persons to constitute a Court of Appeal for Lower Canada, without their being of the
Executive Council. I do not feel the objections against applying, for this purpose, for an
Imperial Act of Parliament as strongly as they are stated in the 41st paragraph of the
Report, because where the inconvenience is created by an Imperial Statute, I know no other
constitutional or legitimate mode of remedying it. I consider that it would be an uncon-
stitutional, irregular and dangerous innovation to encourage a practice of having bills intro-
duced in the Assembly here which it exceeds the lawful powers of the Provincial Legislature
to enact, in order that the chance may be taken of the King’s Ministers obtaining an Act
of the Imperial Parliament to make it lawful for His Majesty to give the Royal assent to
the unlawful bill. I am aware that the Imperial Statute of 1 W. 4, c. 20, is in some degree
a precedent for such a practice, but it does not appear on the face of that Act that any
unlawful bill had actually passed the Council and Asserably, and was awaiting the Royal
assent; if that was the case the precedent appears to me to have been a very bad one; and
it may give some notion of the consequences which may be expected, if it is repeated, to
mention that a bill for making the Legislativé Council elective was introduced into™ the
Assembly last session, is now completely ready to be presented again in the next session, and -
will certainly pass the Assembly if the practice is countenanced of allowing measures, to’
the enactment of which the Imperial Parliament alone is competent; to originate in the
Provincial Assembly or Legislative Council. T o

10. As it would be necessary to obtain an Act of the Imperial Parliament for the altera-.
tions which I have recommended in the Executive Council and Court of Appeals, those aiso. |
which are required in the Legislative Council might be included. Itis certainly desirable
that the members-of it should be enabled in some circumstances to resign their'seats; and °
it would elevate the character of the Council if both qualifications and disqualifications for -

a seat in it were established. .
11 The. .
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11. The precise measure, therefore, which I should wish to have been recommended by
our present Report is, that a bill should be introduced in the present session of the Imperial
Parliament, to be intituled, *“ An Act for making certain Alterations in the Legislative and
Executive Councils of the Province of Lower Canada;” and that by this bill it should be
enacted

1. ‘Ihat it shall be lawful for any member of the Legislative Council to resign his seat,
and for the Governor, provisionally, and for His Majesty finally, to accept and confirm the
same.

2. That every member of the Legislative Council, upon the opening of each session of the
Provincial Parliament, shall make a sclemn affirmation, that after allowing for the payment
of all his just debts, he is lawfully possessed of property to the amount of 5,000 sterling,
or of anincome for life of 5001. sterling by the year.

3. That no member of the Legislative Council shall be capable of holding any office or
appointment of emolument at the pleasure of the Crown.

4. That a conviction of any fraudulent crime or misdemeanor shall be an avoidance of the
office of legislative councillor. .

5. That 1n addition to the members of the Executive Council who have been or hereafter
may be appointed by His Majesty, it shall be lawful for the Governor of Lower Canada to
appoint such and so many persons as to him may seem fit to be members of the Executive
Council for the term and period of his own government, and no longer ; and that by the appoint-
ment of the Governor there may be four or more full meetings in the year of all the members
of the Executive Council, but that on ordinary occasions not more than five members shall
be surnmoned to, or shall attend any meeting of the Executive Council.

6. That the Executive Council shall cease to be a Court of Appeals, and that netwith-
standing the 31 Geo. 3, c. 31, &.34, it shall be lawful for His Majesty to constitute a Court
of Appeal for the Province of Lower Canada, by appoizting one or more persons to be a
judge or judges of such Court of Appeal, without being members of the Executive Council.

These would be all the arrangements which would seem to me to require the sanction of
an Imperial Statute. The minor ones that have occurred to me, and of which some are
nentioned in the Report, might be left to the judgiaent and discretion of the Governor, or
at most would require to be pointed out by the instructions, or by the commission of the
Governor.

12. It seems to me to be an object of great importance that before the next session of the
Provincial Parliament the Goveruor should be enabled to meet them with a statement which
would show that neither the Governor nor the Commissioners had been idle, but that there
had been some vigour of administration and progress of reform. I conceive it to be quite
within the reach of the Commissioners, and of” His Majesty’s Ministers, to enable the
Governor to state,

1. That by the measures which we have recommended in our Second Report, the arrears
due for the service of the civil government have been discharged, and that the Government
is provided with the means of defraying for the future the necessary expenses of the executive
and judicial branches. .

2. That by the measures which T have now ventured to recommend, and by the -steps
taken by the Government in consequence of them, the Legislative and Executive Councils
have been put upon an improved and satisfactory footing.

3. That by measures which I would propose to recommend in our next Report, the
management of the wild lands and forests, and of the King’s domain and other Crown
property, have been regulated and improved.

4. That the Governor is prepared to recommend to the Legislative Council and Assembly
a bill for establishing, for a limited term, a civil list adequate to all the necessary expenses
of the executive and judicial branches of Government, and for placing, during the same
term, at the disposal of the Provincial Legislature the net proceeds of ull Crown property,
and all other monies payable to the Crown which arise from Lower Cunada.

5. That the Governor is prepared to recommend another bill for making new divisions of
the Province, and for erecting the same into municipal districts; or if that measure should
not be agprovcd by the Legislative Council and Assembly, for appointing lieutenants of the
present districts, and for givir:ig to the Court of Quarter Sessions in each an assistant bar-
rister and a certain civil jurisdiction, and a power of levying 2 tax on property in uncultivated.
lands, to be expended in the making of roads.

13, 1f the Government could be placed in this position, and clevating itself above all party
feelings ; if a thoroughly impartial, firm and quiet conduct were to be pursued ; if contented
with seeing that the existing laws were thoroughly carried into execution, and the judicial
tribunals were upheld in iudependence and security, it should still lend itself willingly to
assist the two H%uses of Legislature in making new laws, but should never let its feelings
become so engaged in this task as to take any offence if new laws were not made, I should
entertain only one apprehension of danger or of serious difficulty in the future conduct of the
affairs of this Province. There would certainly be irritation, discontent, clamour and abuse,
and no human arts will prevent these in Canada for many years to come; but if these were
disregarded, asthey ought to be both here and at hone, the worst that need result from any
differences of opinion amongst the three branches of the Legislature would be that old laws
must serve till new ones could be agreed upon. From this description of the prospect I have
made onc exception. It is religion; an element which, in its volatile state, is beyond the
control of governments, which Is not at present in a state of greater action than is salutary,
and possibly may not be inflamed, but.which, if it ever should become so, whether by the
oppression of the Protestant or the Catholic Church, will be the signal for general confusion.

(True extract from the minute of proceedings of 5 May 1836.) .
0.3. . Q2 (signed) T. Fred, Elliot.
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EXTRACT of the MiNuTEs of ProcEEDINGS, 5 May 1836,

Sir George Gipps desired the following Entry to be made.

1. IT is my desire to place on the minutes of our proceedings a few remarks on the Report
respeeting the Executive Council which we are now about to forward; and as I feel the
necessity of replying to part of the dissent that has been recorded by Sir Charles Grey,
I will commence by so doing.

2. In his first paragragh Sir Charles omits to say that the objections in the passages he
cites from the Report were against a council of control, removable at the will of the
Assembly: to a council of advice, the arguments used in paragraphs 12. 14. 16 and 17,
would apply with very diminished force. o :

3. Our objections against a council of advice, removeable at the pleasure of the Assembly,
are mentioned in paragraph 15, which is not one of those cited by Sir Charles; and they
amount chiefly to this, that the institution of such a council, if avowedly made removable
at the pleasure of the Assembly, would soon lead to a demand for investing it with greater
pewers. On the subject of this paragraph, connected, as it is, with the demands of the
Assembly of Upper C'?anada, I shall offer some further observations before I conclude. - (See

ar. 11, enfrd.) ' o
P 4. It isf certainly true that, under the arrangement recommended in the Report, the
Assembly might, as stated by Sir Charles, stop the supplies to enforce a change in the
Council ; but they might do the same under any other constitution of that body, as, in fact,
they have now done in Upper €anada under the existing one: and it is scarcely, I think,
fair to object to any proposal whatsoever, that it does not preclude the Assembly from seek-
ing their ends by a stoppage of the supplies, so long as the power of stopping them is
allowed by the constitution of the Province to that body. It might, in a similar way, be
objected to Sir Charles’s own plan, that if the majority in the Assembly should not approve
of it (and of their liking it I confess I see little chance), they might stop the supplies until
it were altered. The form of council which we recommend 1s not intended to prevent. their
stopping the supplies, but {o take away one reasonable cause for their doing so. :

5. I wish distinctly to point out that we have recommended a council of advice, and not
one of control, and that we propose to give the power of making changes in it, not to the
Assembly, but to the Governor; it is true, indeed, that he may occasionally exercise this -
power in the hope of pleasing the Assembly ; but he must be a weak man indeed if he con-
tinued to do so, after finding that it was productive of no good, and still weaker if he
allowed himself to be led by his Council into measures that were contrary to his duty.
I beg here distinctly to repeat, what I have often advanced in our deliberations, that if we
are to retain any government over Canada, there must be some point at which our power is to
be brought to hear on her. I wish to leave the management of her internal affairs, as far as
possible, to her own Legislature ; but the distinction between national and provincial Govern-
ment cannot be entirely done away with, '

6. The only other part of Sir Cbarles Grey’s dissent to which I feel it necessary to reply,
is that from the 10th paragraph to the end of it, which relates to the introduction of a Bill
+ into the Imperial Parliament, to divest the Executive Council of the functions of a Court of
Appeal, and to make some slight modifications in the constitution of the Legislative Council ;
am}j I must here beg to recall to the recollection of Sir Charles, that I not only expressed my
opinion with respect to the latter, in the Minute which went home with our last Report, but
that I made a specific proposition, in writing, 14 days ago, that a letter should be written to
the Secretary of State by the Commissioners, recommending a measure of the sort, though
not pressing it as to time. I shall now renew that proposition, in the hope that the letter
may be forwarded by the next packet from New York ; and in the mean time, with respect
to the Court of Appeal, I will only say, that though I agree with Sir Charles in thinking
that the appointment of a new judge to that court would be an advantageous measure, it is
one so entirely of an internal nature, that I doubt whether it should be done under an Impe-
rial statute. . X o

With respect to Sir Charles’s proposition for the Legislative Council, I will only remark,
that to exclude, without distinction, every man from it who might hold an office under
Government, would seem needlessly to cramp it; and that to make a man swear to his
qualification, at the opening of every session, might appear vexatious and distrustful.

7. The remaining observations which I have to offer will have reference to the Report-
itself. N . : :

Init we have recommended that the Executive Council shall beincreased from nine to fifteen,
contrary to an opinion which [ expressed in the Minute which accompanied our last Report;
and I therefore am desirous of explaining the reasons which have induced me now to acquiesce
in the recommendation. I am still of opinion that a council of seven, or even of a smaller
number, would be a more efficient instrument of good government than a council of fifteen s ,
but as an increase in the number of its members seems pretty’ generally to be desired in -
the Province, I think it can scarcely be wrong, in such a matter, o yield-to the public. wish. -,

It is, moreover, worthy of consideration, that, as there isno class of persons in Canada who ~
can afford to devote their whole time to political affairs, unless adequately paid for it, few; if"
any individuals, are to be found who would remove from their established homes for the sake ..
of a seat in the Executive Council; that, consequently, the members of a small Council -
must of necessity be chosen almost exclusively from amongst persons resident at or near the
seat of Government, and that it is only by adding to their number that persons whose inte~
rests lie in the remote parts of the country, or even in the city of Montreal, can be introduced. -
into the Council. ” C I -

S § 2



CANADA COMMISSIONERS. 121

If it were absolutely necessary to have an unanimous Council, this increase to its number
would be, I think, extremely objectionable ; but, as I appreliend it will be found necessary,
for some time to come, to have one of a mixed political character (though avoiding the
extremes of either party), the difference of opinion amongst the members may perhaps be
found less objectionable in a large Council than in a small one.

8. In this, therefore, as in every other part of the Report, I now concur; and in the few
other observations that I shall make, I beg to be understood as in no way attempting to con-
trovert the Report, but only to express my individual opinion on some points in a2 more
marked way than is done in it.

9. We have, in the 38th paragraph, stated that we think it must stiil be left to the Gover-
nor to decide whether he will or not consult his Council on any occasion where he is not now
positively required to do so; and, considering the very difficult position which the Governor
must continue for a long time to occupy in Lower Canada, 1 think it might be wrong to take
away from him this discretion; at the same time, however, I feel that there are particular acts
of Government in which it is desirable that he should consult them, though such has not
hitherto been the practice, particularly in all appointments to or removals from-office, and on
all communications to the Legislature, except such as relate only to business of routine,

10. With all that is said in the Report of the impossibility of making the Council respon-
sible for the acts of Government, and at the same time removable by the Assembly, I en-
tirely agree; and the reasons for it are so plain, that perhaps no.farther development of them
is necessary ; nevertheless, as the subject is such an important one, I will venture to add
the following argument :

Besides his duty to the people of the Provirice, which is analogous to that which the King
owes to his people, the Governor has a duty or responsibility which the King cannot have,
a responsibility, that is to say, to a superior power, beyond the limits of the community
which he governs. If it were possible to draw a line of distinction between these two kinds
-of responsibility, the former might perhaps be transferred to an Executive Council ; but the
latter could not, at least it would be impossible, without producing confusion, to transfer it
to a body existing at the will of, and punishable to.the extent of dismissal by, the local
Legislature. 1f there be any doubt of this, let us suppose that in either of the Canadas
‘the two Houses of Legislature were to pass a bill to render the Legislative Council elective,
or to abolish the land company : with what colour of justice, I would ask, could the respon-
sibility of the Governor, in giving or withholding his assent to it, be transferred from himself
to his Council? 1f he assented to the bill, they would be punished for it by the authorities
at home ; if he refused his assent, they would be punished for it by the authorities in the
Province ; and in the same way it appears to me that punishment would hang over them, from
one side or the other, as often as any question arose respecting the alteration within the Pro-
vince of any Imperial statute, or the maintenance of the relations between the Province and
(E:Ingland as the head of the Empire, or the preservation of the due prerogative of the

rown,

11. When I consider the distance at which our Beport is to be read from the country to
which it relates, and the difficulty of affording explanations across the Atlantic, I am led to
fear that we have not, in the 15th paragraph of our Report, explained with sufficient clear-
ness_the difference which cxists between the demands of the Houses of Asserbly in Upper
and Lower Canada.

In Lower Canada the demand is for an absolutely responsible ministry, that shall conduct
the affairs of the country, and be responsible to the House of Assembly for the measures of
‘Government in the same way that the ministry is responsible at home ; but in Upper Canada
they have as yet only asked that the Council should be made more efficient, and the Gover-
nor forced to consult it more frequently, leaving to him the power of overruling it,.and in
cases where he may do so, attaching to him the sole responsibility as at present.. These
demands may appear to go very little farther than our own recommendations ; there is, how-
-ever, 1 apprehend, this difference, that whilst we think it only desirable that the Executive
Council and the House of Assembly should be, as far as possible, in political harmony, they
look to it as an indispensable condition; and what such an indispensable condition would
lead to we have endeavoured to set forth in the Report (par. 15.)

In the demands of the Upper Province there is also one feature which we have omitted to
notice. In the letter which was addressed, on the 4th of last March, to the Lieutenant-
‘governor of Upper Canada, by the six seceders from his Council, the following passage
occurs :

“ With the exception of matters of so weighty or general a character, as not properly to
fall under any particular department, and therefore fitted for the deliberation of the Council
-collectively, it is recommended that the affairs of the Province be divided into departments,
to the heads of which shall be referred such matters as obviously appertain to them
respectively.” : : P

This recommendation was evidently made with a view to the model of England, which has
50 often been appealed to in the course of the argument on the subject in Upper.Canada ;
and if the arrangement had been permitted, an administration would, I apprehend, have
‘been established in lieu of a Couneil. ) o .

(True extract from the minutes.) .
' (signed) . T Fred, Elliot.
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Appendix, No. 1. 19T of Memzers of the Executive Councit of Zower Canada, appointed between
- ) the Years 1791 and 1836. '
NAMES DATE OF APPOINTMENT,
of and
COUNCILLORS. AUTHORITY UNDER WHICH APPOINTED.

James M-Gill - - - Sworn in by Lord Dorchester 22 Nov. 1793 ; received salary

from that period till his death, Dec. 1813 ; see note, No. 1.
| =~ Sworn in by Lord Dorchester 19 Sept. 1794 ; mandamus as
ordinary member, dated 5 May 1794; received salary from 19 Sept.
1794 to 30 April 1802 ; see note, No. 2.
James Monk - - | --Swomn in by Lord Dorchester, in virtue of his commission,
29 Nov. 1794 ; received salary from-that period to 30 April 1822.
P. A. Debonne - - | - - Sworn in by .Lord Dorchester, an honorary member, 29 Dec.
| 1794 ; as ordinary member, 2 Oct. 1802; mandamus dated 1. June
1802; received salary from that period to the date of his death,
6, Sept. 1816 ; see note, No. 3.
John Lees - - | --Sworn in by Lord Dorchester 29 Dec. 1794; by the Lieutenant-
governor Milnes 24 July 1805 ; received salary from 20 Nov. 1804
to 3 March 1807, the day of his death ; see note, No. 3.
--Sworn in by Lord Dorchester 29 Dec. 1794 ; mandamus as
honorary member dated 7 Jan. 1812; mandamus as ordinary mem- °
ber dated 5 Feb. 1817; received salary from 7 Sept. 1816 to.
17 Feb. 1825 ; see note, No. 8. -
Johm Young -~ - | --Sworn in by Lord Dorchester 29 Dec. 1794 ; mandamus as
ordinary member dated 5 Aug. 1807 ; received salary from 20 Jan.
1807, the day of Mr. De Longueul’s 'death, to the period of his
own death, 14 Nov. 1819 ; see note, No. 3. -
The Right Rev. Jacob, | - - Sworn 1n by the Governor in Council 19 Nov. 1795 ; mandamus
LordBishopofQuebec.| dated 30 June 1794. X : ‘
Adam Lymburner ~ | See note, No, 4. ) R o
Jenkin Williams - | --Sworn in by Lieutenant-governor Sir R.S. Milnes 256 May
1801 ; mandamus as ordinary member dated 7 Jan. 1801 ; received
salary from 4 March 1807 till the date of his death, 30 Oct. 1819,

William Osgood

A. L. J. Duchesnay

John Craigie’ -  ~ | --Swom in by Lieutenant-governor Sir R. S. Milnes 25 May . .
1801 ; mandamus dated 7 Jan. 1801. ) o e
Pierre Louis Panet - | -- Swom in by Lieutenant-governor Sir R. S, Milnes 25 May, -

1801 ; mandamus dated '7 Jan. 1801. o o
Chief Justice Elmsley | - - Sworn in by Lieutenant-governor Sir R. S. Milnes 29 Oct. ..’
1802 ; received salary from 14 August 1802 to 30 April 1805 ; see
note, No. 5. o . L
S. Richardson- = - | ~~ Sworn in by the