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KEEFER ET AL, V. PHENIX INS, CO, I

[IN THE SUPREME COURT OF CANADA.]
Berorg SIR HENRY STRONG, C. J., Axp TASCHEREAU,
GWYNNE, SEDGEWICK anp KING, JJ

HUGH P. KEEFER and the QUEBEC BANK (Plaintiffs) Appellants
AND

THE PHOENIX INSURANCE COMPANY OF HARTFORD
(Defendant) Respondent.

(ON APPEAL FROM THE COURT OF APPEAIL FOR ONTARIO,)

Insurance against fire—Insurable intevest— Unpaid vendor

insured
»ss, though
insurance he

vho by agreement v

1. An unpaid ver

may recover its full v
e limited when he effe
to protect the interest of the vendee

s his own

I'he fact that the vendor is not the sole owner need not be stated
in th licy, nor disclosed to the insurer
( t of the Court of 1 Ont. App. k reversed
f the trial judge 1 )4 ) Te red

NT : 20th April, 190

JupGMENT : 19th February, 1goi

Appeal from a decision of the Court of Appeal for

Ontario (26 Ont. App. R. 277) reversing the judgment at
the trial

29 O. R. 394) in favour of the plaintiffs

plaintiff Keefer sold a piece of land to one Cloy for
ayable by instalments, agreeing to keep it insured
for the wount of the purchase money, which he did. A

1

fire having occurred causing a loss of $1,740, when Keefer

had been paid 8800 by Cloy, the insurance company refused
to pay more than the am
ht an action

of Keefer's interest, and the
recover the full amount of the
loss, the Quebee Bank, as assignee of Cloy's interest in the
policy, joining him as plaintiff

At the trial before Mr. Justice Ferguson, the plaintiff

recovered the full sum claimed, but this judgment was
reversed by the Court of Appeal. The plaintiffs then
appealed to this court
Tue CHIEF JUSTICH

I concur in the judgment of Mr, Justice Sedgewick
TASCHEREAU, J.

I am of opinion that the appeal should be dismissed
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GWYNNI
I entirely concur in the judgment of the Court of Appeal
for Ontario in this case. The policy of insurance sued upon

is printed and is in the statutory form prescribed by ch. 167
R. S. O. 1887, and is one only of indemnity, expressed, I
think, in very plain terms, whereby the defendant agreed

to inden

nify and make
issigns, all such direct I or

1 at the time of the

policy being mad though then represented by him t
1 oW1l Prope vas in fact that of a vendor with a lien
thereon for unpaid purchase monc mmounting then to the
sum of $1,200 Now that tl | so entered into
operated solel insur wwai of the insured
direct beneficial interest a ich unpai endo nnot, 1
think, admt of 0

The suggestion that the wor heir

interest in the plural used in t
which is in printed for how that the
1O 1msure K‘”‘ mnt ) W
been fully answered by th

ng can in my opinion be usefully

added thereto As to the assured having had the intention
suggested uming him to h entertained it 1 that
1 ) id is that such intention not expr
ract, and it cannot irgued that ecret intenti
wssured can be appealed to for the purpose of «
te contrary to the intention of both
es to tl ct as ¢ therein.  But this point
is fully d vith by the judgment appealed against

ippeal, therefore, must in my opinion be dismis ed with

SEDGEWICK, ]

The appellant

owner of certam

r, on the 25th July, 1893, being the

ind premise n the town of Thorold

dings covere

upon which the In

were erected, entered into an agreement with one George

by the policy in question

Cloy to sell the property to him for $2,000, payable as
follows : $1300 in cash: $s00 in fo onths, and the
balance, $1,200 in twelve month ime time Keefer

verbally agreed with Cloy to keep t buildings insured to
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the extent of $2,000 until the purchase money should be
fully paid. There was, at the date of the agreement, a
policy in force covering the property for that amount, and
this policy was allowed to remain until the 23rd of February,
1894, when the policy sued on was substituted for it, and
issued to the appellant Keefer.  Cloy at this time had paid
Keefer $800 on account of the purchase money, and subse
renewed trom time
the frame building

quently paid him $500. The policy ws
to time, and on the 11th December, 1

mentioned in the policy was destroyve fire, and another
building damaged to the of $40, making a loss of
$1,740, the amount claime ction At this date the
purchase money efer had been reduced by
payments made 0. The interest which Cloy
had, or claimed t¢ er the pol 3 gned to
the Quebec Bank, and this action w brought by Keefer
mnd the Quebec Bank to recover the total amount of I
the bank claiming the interest of Cloy under it ignment
as well as that of Keefer

The case was tried before Mr. Just Ferguson, and
judgment given in favor of the appellant This judgment

At the time of the fire, the
fee of th hole 1
interest to the ext
interest to the extent of 8800, and the question in disput
here is whether an unpaid vendor can recover not only his
beneficial interest but the ber

well, as under the circumstances of the present case

e whole operty, but having o 1

of §1,200, and Cloy having a beneficial

erest of his vendee as

I am clearly of the opinion that he can., The learned
Chief Justice of this court in Caldwell v. Stadacona Fire
and Life Ins. Co. (11 8. C R. 242) thus clearly lays down

what I understand to be the law

Whatever doubt may be raised by text writers, it is
clear, from the language of judges used in delivering
judgments in cases of authority, that provided the assured
had an interest at the time of the execution of the policy
and at the date of the loss, he is entitled to recover upon a
fire policy the fu!l value of the property destroyed, provided
the whole interest in the property was insured, although
his interest may have been a limited one merely,




4 KEEFER ET AL, V. PH(ENIX INS, CO, [vor. 1

He cites, among other cases, Simpson v. Scottish Union
Ins. Co. (1 H. and M. 618), where Vice-Chancellor Wood
says

‘1 agree that a tenant from year to year, having
insured, would have a right to say that the premises should
be rebuilt for him to occupy, and that his insurable interest
is not limited to the value of his tenancy from year to
year

And Waters v. Monarch Assur. Co. 5 E. and B. 870),
where Lord Campbell say

The last point that arises is : To what extent does the
1t was

policy protect those goods ? The defendants say the
only the plaintiffs’ personal interest. But the policies are
in terms contracts to make good 1l such damage and loss
as may happen by fire to the property hereinbefore men

tioned That is a valid contract, and as the property is
ue of the whole must be made

wholly destroyed, the v (
good, not merely the particular interest of the plaintiffs
They will be entitled to v so much to cover their own
interest and will be trustees for the owners as to the rest
The authorities are clear that an assurance made without
orders may be ratified by the owuers of the property, and

then the assurers become trustees for them.’

My brother Gwynne at 260, in the same case,
expressed similar views

Castellain v, Preston 11 Q. B. D. 380), (a case very

ty of the court below),

largely relied on by the major
strongly supports the view just stated Lord Bowen says
It is well known in marine and in fire insurance that
a person who has a limited interest may insure neverthele
on the total value of the subject matter of the insurance
and he may recover the whole value ubject to these two

provisions ; first of all, the form of his policy must be such
as to enable him to recover the total value, because the
assured may so limit himself by the way in which he insures

as not really to insure the whole value of the subject

matter ; and secondly, he must intend to insure the whole
value at the time When the insurance is effected he cannot
recover the entire value unless he has intended to insure
the entire value A person with a limited interest may
insure either for himself and to cover his own interest only
or he may insure so as to cover not merely his own limited
interest, but the interest of all others who are interested in
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the property. It is a question of fact what is his intention
when he obtains the policy. But he can only hold for so
much as he has intended to insure. Then to take a case
which perhaps illustrates more exactly the argument, let
us turn to the case of a mortgagee. If he has the legal
ownership, he is entitled to insure for the whole value, but
even supposing he is not entitled to the legal ownership, he
is entitled to insure prima facie for all. If he intends to
cover only his mortgage and is only insuring his own
interest, he can only in the event of a loss hold the amount
to which he has been dammified. If he has intended to
cover other persons beside himself, he can hold the surplus
for those whom he has intended to cover.,”

A case which I cite, not as authority, but as clearly
stating what I conceive to be the law, is that of Zusurance
Company v. Updegraff. (21 Penn. 520

Although the vendor,”” (the court says), ‘‘is not
bound to insure, or even to continue an insurance already
made, he may, like any other trustee having the legal title,
insure if he thinks proper to the full value of the property.
It is true that in the case of a mortgagee of a ship he can
only recover to the extent of his mortgage debt, unless it
appears that in effecting the insurance he intended to cover,
not his own interest only, but that of the mortgagor also.
If he intended to cover the whole interest, both legal and
equitable, he may recover the whole amount of the insur
ance, under a trust, as to the surplus, to hold it for the
mortgagor. The same rule applies to the case of an insur
ance by a vendor. There is this difference, however, that
as the whole estate is at law in the vendor, and the vendee
has only a title to go into equity, the insurance company
cannot assert the rights of the latter, or go into equity in
respect to them, except upon principles of equity and good
conscience. An insurance upon a house, effected by the
vendor, is prima facie an insurance upon the whole legal
and equitable estate, and not upon the balance of the pur
chase money. Where the form of the policy shows it to be
upon the house, and not upon the debt secured by it, the
burthen of showing that the insurance was upon the latter,
and not upon the former, rests upon the underwriters,
There is no hardship in this. The premium paid, as com
pared with that usually charged where the insurance is upon
houses, and not upon debts secured by them, is generally
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decisive of the question, and the rates of insurance are
peculiarly within the knowledge of the insurance company
If the insurance was upon the whole estate the premium
would be according to the usual rates for houses of that
description and location ; if it was only upon the debt duc
to the vendor, there would be a large reduction on account
of the responsibility of the vendee, and the value of the lot
of ground included in the sale, because both of these would,
in that case, stand as indemnities to the underwriters. They
would be entitled to a cession of the vendor's claims, from
which an ample indemnity might be recovered

There cannot, I think, be any question but that in the
case the appellant intended to insure the whole

:vtw'r!t‘ ind not merely his beneficial interest therein
Tl greement between him and Cloy is clear evidence of
this as well as the terms of the policy itself Nor in my
view is there any doubt but that the company thought that
it w insuring the whole property The premium is for
n insurance not upon a partial but upon an absolute
interest n terms of the policy show that the building
itself was insured The company agreed to make good all

such direct loss or damage not exceeding in amount the
wssured in the property described, and that

mterest

I think clearly includes interests of all

e ; legal interests, equitable interests, and

interests arising from any relationship between the
assured and any one claiming under the assurance

Some of the learned judges below seem to have thought
the fact that Cloy’'s interest was not disclosed at the time of

the insurance vitiated the policy The authorities are
conclusively the other way Bowen L. J., in Castellain

Preston (11 Q. B. D. 380) says two conditions only ar¢
necessary in order to entitle the assured to recover, ‘* first

the form of his policy must be such as to enable him to
recover the total value and secondly, he must intend to
insure the whole value at the time

It is nowhere a condition of his recovering the whole
amount that he must disclose all the parties interested
The law, I think, is well laid down in Wood on Fire
Insurance, sec. 151

““Unless the policy requires that the interest of the

insured shall be disclosed, a failure to disclose the nature of
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The policy declares in the first place that the company
in consideration of the stipulations herein named and of
$40 premium does insure H. F. Keefer for the term of one
yvear from the 23rd day of February, 1804, at noon, to the

23rd day of February, 1 at m, against all direct loss
or damage by fire except as einafter provided to an
amount not exceeding 82,000, to the following described

property, while located and contained as described herein
and not elsewhere, to wit : 81,700 on the frame building
lesceribing it) and $300 on his frame storehouse (desceribing

It subsequent goes on as follow

Insurance Company hereby agree

good unto the assured, his heirs
1 1

ign | such direct 1 or damage (not exceeding
i unt the or sut 1 I fied, nor
the interests of t ured in the property herein de
cribe the amount of loss or damage to be estimated
according to the actual cash v of the property with
proper deduction for depreciation however caused
I must admit to havit been for some time of the
0 hat the terms of t nity clanse the in
ure 1 1 to wunt (within the sum
assured) not ¢ SUre own inte t at risk
nd liable to | by a lo Such seemed to me
the f meanit 1 scope of the indemnity ¢ ind it
I r to be quite unn v to guard 1 1inst
non-ins le claims or inte ts th v excluded
by th nplied terms of an insurance « On fuller
consideration, howeve that the policy 1 v dif
ferent m Iread cited, the
plaintiff i pect of the prope men
tioned to that is to say, he is insured
neral 1 le interests in the | erty
whatso Then in th indemnifying
clan tl 1kes in to indemnify and
make wh direct loss or damage
but that t rto 1 C nant to pay $2,000
eve « the words are added not ex
g in amount the sum or sums insured as above speci

ind further, that it may not appear to be a coven
ant to pay the amount irrespective of the existence or con

tinuance of the insurable interest of the assured, the further
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what was said by Bowen, L. J., as *‘an authoritative state

ment of the law by the Court of Appeal in England The
other members of that court had preceded him in the
delivery of separate opinions in whiclh the several matters

arising in the case were fully considered, and we are not to

suppose that they adopted all the view nd statements of
law expressed by Bowen, L. J., in his somewhat wide
incursion into the field of insurance law To me it appear

1 peet of what i1s said by him as bearing on thi

views mark a departure to some extent from

prior autho till we have in them the considered opinion
« 1 Ve uthority which, so f s I am able to
discove 1 s also to have been adopted and established

part of the law practice of insuran wmd which, a

by him, appears to be consistent with cood-sen

I'h 1 ind rnative part of the case relates to
the ¢ ed agreement with the vendee for the
keeping alive of insurance on the premi If that agre
ment were a valid one, I think that there could he no doubt
that under this policy the plaintiff could recover in respect
of the whole value of the property to the extent of tl

uch case the plamtft, in 1iion to

crest un vendo W m case ot
1 to the further amount t ich had
1
keep in the ¢
it I concur in allowing the appeal
d with cost
Sa t I A ppe ( rand Ya
S to the R ondent : S ) wnd G
Notes
iy se of Castellain v yest 3) 11 Q. B. D )

refe 1 to ibove judgment, was one in which a
vendor, wh ured his house against lo
e, cont thereof, no reference being
made to the policy o ¢ \fter the contract was
made. but before its competion. the 1 » was damaged 1
madl it betor ts competion, the house w damaged by

nd the vendor obtained the insurance money from the
company (the plaintiff In an action subsequently brought
by the latter against the vendor it was held that they werc
entitled er for their
own benefit, or as trustees for the purchaser., The principle

to recover back the insurance money, eitl
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of subrogation laid d that 1yment
of money due under 1 ¢ pol 1 ers can
enforce all the rer of the in r act or
in tort, a ird € no to mal ol

the lo

rid G. W, 11)
m 1inst 0 ) )
to 1
If at t N 1 & ¢n
re f h \
re )
Dar / )5 0. B. D
And North B L G
1877) 5 C. D. 569
In Aa ) P C ) tw t
t tl ) it T
contrary to a clause in the 1 t ( ( ( of tl
Supreme Court of Cana in the ¢ f Temple v. 1 )
Assurance ( I'.h ured his pr t nst
loss by fire nt h
if the insu ole and unco owner «
property, or n tended to

on ground ne or if the
interest of the the property, whe 1S owner
trustec mortgage or other

wise, is s policy
bv

this policy shal 2 void, unless consent in writing
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the company be endorsed thereon.” At the date of the
policy there was a small mortgage on the property then
msured, but T'., who insured as owner, did not communicate
this fact to the company It was held by the Supreme
Court of Canada (judgment rendered June 5, 1go1) that
this mortgage did not, under the condition above quoted,
avoid the policy.

[COURT OF KING'S BENCH, QUEBEC.]
(APPEAL 1D¥

Berore SIR ALEXANDRE LACOSTE, C.J. AND BOSSE
BLANCHET, HALL axp OUIMET, J. ]

CAME (Defendant) Appellant.

\

THE CONSOLIDATED CAR HEATING CO.
Plaintiffs) Respondents.

Rules of construction—No in

[ the elements are used.

1 nt is a contract between the government granting the same
public, and the patentee, and must be construed like all other
ot but when there is any doubt to the true meaning

atent, which ¢ the intentions of the parties to the
o it must Le interpreted against the patentee, as the lat
ter is the stipulator
e | lain 1 1

the working of a
king device, w \]» ut any specific mention of a
hinge joint (referred to in the other claims) which, in the opinion
of the Court, is one of the elements co-operating in that lm.,u,
ind contributing to the firmness of the locking, such hinge joint
will be held to form part of the 1g device, and to be included
in the claim of the same

2. Where a paten

king and w

e true rule, both in Canada and in England
nent of a

pate or a combination is the that

vhich has been firmly established in the United States, namely,

that 'h» patent is not infringed unless all the elements which go to
make the combination are used In such cases it is impracti
cable to declare that there has been an infringement by the taking
of the ** pith and marrow or the substance and essence '’ of the
patent, as it is generally impossible to arrive at the exact meaning

f these terms with reference to a particular patent
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MoNTREAL, May 29, 1901
Sir ALEXANDRE LaAcoste, C. J. (Zransiation.)—

The action is for infringement of a patent and for an
injunction.

The respondent is the ¢ rmee of Sewall, who obtained
on the 4th of May, 1887, a patent for what is known as the
Sewall Coupler

The appellant is the agent of the Gold Car Heating
Compan which manufacture coupler known a

Gold Coupler,” claimed by the respondent as being an
infringement of his patent

The first judgment went against the appellant, granting

it as that was the real object of t e

an mjunction,

was condemned only in the nominal sum of $25 as damage
Sewall's invention consi mn certain new and useful

improvements in hose couplings.’ Its object is to con

struct a twi t hose coupling, each half of which is alike

which may

passage

used to couple together hose for the

ol st ur, water, gas, etc
I'he coupling hangs by gravity, and is provided with
locking devices which keep the two halves locked together

in all posit

ms except when turned upwards at the

At the lower end of the meeting faces is what is ¢ \
hinge-joint, upon which the two halves of the coupler are
turned to disengage them from each other

wd as follows Each half

of a body portion havin

tension, both of which ar

to be coupled a

continuou 11 ovided at on
side with 1t ¢ ng forward to overlap
one side of ody p ipanion half, and said
extension has at one ¢ 1 O\ ned lip or flange At
that side of each half of th ing opposite the hroad
extension a groove passage is cut of suitable shape to
receive 1 md a shoulder i Iso provided \"‘w«h
ser v b The of the body portion
is provided at its lower end with a rib extending about one
half of the width of the coupling, and said face is cut away
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The respondent contends that the third claim is a mere
combination of the main portion of the two haives with the
locking devices upon each side to lock said halves ; that the
hinge joint is not part of the locking devices; that its
function, as stated in the patent, is not to help in the
locking ; that at all events, it is not part of the locking
devices which are on the sides of the coupler

1

In deciding these propositions, reference must be madc

to the specifications where the invention is described and to

the two first claims, being invited to do so by the words
18 deseribed,”” and ** as set forth,"" contained in the third
claim
Do hinge joint form part of the locking devices
Nowhere in the patent does Sewall say, in so many
word W t he me by 1 ¢ but no
operation, whether of locking « is described in

that com

the

portion
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1 the hinge joint is described as a
which the two halves are turne

in the second 1 co-operative part of a se

Our conclusion mnst, therefore, be that the
forms part of the locking devi

But, says the respondent, the locki 1 ned
in the third claim, are limited to thos
ind the hinge joint is not on tl lower en
of the meeting face, as stated in the specification
the two fit t
the ft vent Te
t 1 It t

pa
tudinal unobstructed pa irectly through t

coupling ind this
tionary measure in his two fi lai vhi )
aitatl 1
1 suitable passa \ 1 b 1
ration. and ¢ ‘
few days previous to the fyl laim in the Car i
Patent Off when he fyl 1 mende 1

No doubt, in interpret
between the patentee and
question without any 1

know what it

patentee, who is
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tion imposed upon the public by his third claim and in case
of doubt the verdict of a court has to be ‘‘not proven.”
As Lord Cairns said in Harrison v. Auderston Foundr)
Company, 1, App., Cases, H. L., 574 : “ In case a patentec
claimed a subordinate or subsidiary part of the combination,
it is necessary to see that the patentee has carefully distin
guished those subordinate or subsidiary parts and has not
left /» dubio what claim to parts, in addition to the claim
for combination, he meant to assert

Again the question is not as to the validity of the patent
nor as to the validity of that one claim, but as to its extent

We, therefore, come to the conclusion that the third
claim is too vague and too ambiguous to enable us to say
that the inventor contemplated a combination different from
the one described in the two first claims, and that we must
consider it as being the same combination which includes
all the elements of the two others, and in particular the

Assuming now that the hinge joint is included in every
one of the claims, is the Gold coupler an infringement of
the Sewall patent? The Gold coupler has all the elements
of the Sewall patent with the exception of the hinge joint,
but it has another element, the rocking gasket, placed at
the end of each of the passages that run through the coupler,
ind which, by its oscillating or rocking capacity, facilitates
the adaptation of the two passages or tubes, so as to make
a steam-tight joint, even in case the two faces would not
meet squarely

The respondent admitted that the Gold coupler would not
be an infringement of its patent in the United States, where,
to the jurisprudence, in a patent for a combina
patent is not infringed unless all its elements are
used: but it is claimed that the substance of Sewall's
combination has been taken by the appellant, and that,
wccording to the English and Canadian courts this consti
tutes an mtringement

I do not think that there is such a deep gulf hetween
the English or Canadian jurisprudence and the American
jurisprudence as respondent contends,  ‘To say with the
American courts that in a patent for a combination of old
elements the subject matter of the patent is the combination
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itself taken as a whole, which cannot be infringed unless
the whole combination is taken, is clearer to my mind than
the rule expressed by some of the English and Canadian
courts that there is an infringement when the ** pith and
marrow,”” ‘' substance and essence,”” of the combination
have been taken, It is easy to find out the pith in a plant,
the marrow in a bone, but it is often a heavy task to dis-
cover the pith and marrow of a combination

I have looked at the precedents quoted by both parties
and nowhere could I find a definition of the words pith,
marrow, or substance and essence, as applied to a combina
tion, that would satisfy my mind and be a sure guide in the
application of the law of this country

It is understood by all that a patent is a contract between
the patentee and the public by which certain privileges
asked for by the patentee are granted to him

The least the public can ask is that these privileges
should be clearly defined, so that people acting in good faith
may know without a metaphysical exertion of the mind
what is left to them, and what they can use without incur
ring a penalty ; it is for that reason that the law of patents
has provided for an exact and complete description to be
given by the inventor, and also for specific claims

If the inventor claims a combination, that combination
alone is covered, and the other inventors thus know upon
what they can work. We find that rule laid down in many
of the English cases. Take Clark v. Adie, 46 1. J., Ch
185, which is a leading case. It was decided in that case
that when a patent is taken out for a combination it will
‘ protect the several subordinate parts, and all subordinate
combinations of such parts, provided the subordinate parts
or combinations be themselves properly subjects for a patent,
and also provided that it is clearly and previously defined
by the specifications what are the subordinate parts or com
binations of parts in respect of which, as well as the entire
combination, protection is claimed,"’

The Lord Chancellor said : ** It must have been made
plain that the inventor had it in his mind, and intended to
claim protection for these subordinate integers.’

Lord Hatherly said: ‘* If you claim for a portion of the
machine you must make it plain."’

e et
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then in use, all more or less perfect i
quite similar to the flange and groove in Sewall's, whether
to side port or port end couplers were in s The
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And the service must, whenever possible, conform to
any local statutes in force regarding the mode of rving
process on corporations Re Ou Valley Farm

City Farmers

( 1888) 5 Man. L. R., 160
Llevator Co., 9 Man. 1. R 804
In a Quebec case it was held that whena company

insolvent, and the insolvency illeged in the petition, the

creditor applying for the order is not o d to all 1
prove that he made the statutory demand Wacka
F AP tlion ( d le ( struction, ¢t 1884) 13 R
I 383

But this decision has not been adopted by the court
other provinee See re Rapid City Farmers' Llevator

1394) 9 Man. L.R }
once the company has allowed the stated inter

¢ without complying with the statutory demand for
payment, the court has no discretion, but must reg

neglect ' as conclusive evidence of insolvency under the
Act. /n re Imperial Hydropall Hotel ( 1 19

The attitude of the company, however, must be that of
neglect There may possibly be some reasonable cause
itting to pay In » l.o» 1) Bank

poration. (1874) L.R. 19, Eq. 444

‘he order may be obtained before the expiration of the
or ninety days after the rvice of the demand, if the
iy or bank is in fact

the insolvency then rests upon the petitionin
Lddy Myg. Co. v. Henderson Lumber ( 18
M.L.R. 6, 8.C. 137

insolvent ; but the burden

The fact that the creditor is secured in respect of the
debt upon which he bases his petition does not effect his

right to obtain a winding-up order In re Chapel Hous
Colliery. (1883) L.R. 24 C.D. 259. O/ fver Mining
( 1884) L.R D, 278

Section 8 uses the words ‘* a creditor for the sum of at

least two hundred dollars,”’ omitting to state that the debt
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must be one which is then due It has been held, however
that this omission is immaterial, and that it is only a creditor
whe debt was actually due at the time of the ser of
the notice who is entitled to a winding-up order Re Atla
Ca ng ( 1897) 5 B. C. R, 661 In re Brit foint
S 1 18g0) L. R. 44 C. D 3
\ to the dec ms under the English W
l \ wars that wh el 0 «
« r upon proof that there v 1 ¢
( I ( 1 LRIt O ) t
t ; na 1ol ty that there will ;
( LR, 13,G.D.%
I y He &
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LR (
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I I M ( |

ThE IMPERIAL BANK v. THE FARMERS TRADING CO,
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ued SC thre 1
1 ha wle by th fendant

in favor of A. J. Cr hton €1 1 by th 1

I'he Company w neorpor under the M
J¢ St Compa A ' [ ‘
ol car onat . |
cultural mstr ¢
pl of 1| I
There are four d t I
t so tow 'he fourt G. A
J. A. M 1 L
busin n J A M
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resolution or otl
1t t1

A 1 1 l tha [ t

\ 1ot . g

Al 1
I na ( cct
or on behalf of t Ce
1 or en 'St 1 ) 1 Or (
[ ust 1 n

On the 2nd Januar 1 n agreen de
between one Arthur J. Creighton and Marshall t
the Company, by the Company ordered of Creig n
certa specified t of t n . t
specified prices for future delivery, and Creighton reed to
accept the Company's promissory notes, for the aggregate
imount of the order, lc ten per cent. thereof, payable in

three months from the 2nd January, 1900. The notes were
given signed ‘* For the Farmer's Trading Company, Ltd
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{ manager of a branch of the busine of a Joint Stock

of a
pany And in considering the authority of the manager
1se to 1 prmissory note for the Company, he
ed to the 1t it was not in the ordinary course of
tl ( f that Company because it was a newly formed
( ud not vet any ordinary «« e of busing
In the present case there is no evidence of the ordinary
{ persons engaged in the particular kinds of
1 W the defendant C p L It
1 well known 15 very dealer
\ cale [ from 1 Lo give
i ¢ t or the good
W 1 th t ery slight evidence should be
pract would involve the
t conrse was necessary for carrying on th
f t L v under or crreumstance wd
Here t manag made note n ceepted bills  for
" nd 1 vin the 1 t open way I'he
! ppeared n t bo of the Company t
\ ed 1 t ippeared on the book to
1 the Compan books were
the transactions passe This course extended
( ( ore than two vear I ink that it may
erred f t manager w
1 t 1 ther pow
If e power t otes at all
1 essary t ( to h to enter into
th ular trar out of w s in ques

ym the Ce

en an ) )
] 1 poupe 7
A 7
3 g t tl utifi for the full
f ¢ terest and cl with costs
Q yrs for the P tiffe {nderson and Orn.
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Brrorr FERGUSON, ]

THE DONNELLY SALVAGE AND WRECKING CO
v. TURNER
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half days for which the plaintiffs charge wages were spent

hiet! t almost altogether, in the Bay of Quinte going
« ther, taking on coal, ete. The plaintiffs do

have performed any s

) dant, but ind contend that they did the |
) , r that e donein the circus
that t} re prevented from
I
€aso f the 1 cy of her and t
It not that I sho here state with
ty tl fis’ men were doing
t Bay of Quinte, nearl
tha one-halt I'h
of writ . of id a
the tug went and w he w
I 1 how howey tl in
1 t t
[ for t t pent to no
) ) W n their
y fe Dre from doin t wa
t God 1
that I t I
11t i th
: I R f itted
to u t1 t 1 w1 tl
W ' ¢ th D .- plaintifi
t \ G ( n
t ) cason of the ther, the
t nd the men concluded to i
ta ¢ plain to me that they should
n ide route was clear for them
1gl had made the effort they
\ 1 ¢ discovered it it was not t ice was there to
va That this discovery could have been made
. ) . [
rs by the ease with which they afterwards discovered
1 me ice had been taken away by the wind

it

discovery

thi

intiffs’ men had made
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cems plain that they would not have attempte
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Then, as to the counter claim, I

1 of the opinion that

vay above stated there wa breach by the plaintiff
I wet with the defendant But, as I freely
OUNSE tl gl it, I am not 1
¢ 1 1 il
| I ¢ 1t 1 I'l ML
¢ 1 1 ¢ 1 vent upon the
0! 1 I » him at the tral w
x, was that t ue of th
1€ 10 I'l [ unde
tood, was to it t ils and ge which were sold
f 3 I 1 1 kill evide ¢ to the
1 t ol | or the prol | er
1 ’ f 1 what conditio st ¢ t
craft 1 All left in uncertainty and gloom n
t tion t th I m a " 1t 1 1re
A [ 1 t C umstance \ the
efend has not 1 ny damages in the w 1
Suite hould nro 1 ¢ for the pavment of 1 he
I'her t nt do ot 1 iy
v there arises 1 mschief fror 1« 1 1 of the
\ ( I thi ¢ without
I'he actio 1 ! \ t nd the counter

Notes :

h case it was held that a

1 nd that, theref
the complete e mance of the contract was prevente
circumstan evond the control of ¢ r party, the
( t recover on a quantum meruit for so much we
was actually done with a view filling the contract
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In that particular case a fog coming up, the towed vesse

became stranded on a rock, (no one being in fault), thu
rendering impossible the completion of the towage contract
The Madras (1898) Probate, go

See also, Appleby Wyers (1 L. R C.P. 65

A contract which is originally one for towage n
become a matter of salvage In such a case, however, t
burder upon the owners or navigat of the tug to pr
clearly that such unforeseen 1 that t 0
rations under the contract of u d

tjor, and that » far as that contr vas concerned

the t have abandm th The [ ’

3 L. R Ad. & |

But in a lat 186 it W laid that t ¢
need not be put an e » the towa m
tra nt I unie ! 1 \ e
of su - be inferred to h .
within th 0 ¢ it ¢ tit th
contract w Bar L.R.13P
D. 14

In 7he Westburn (1896), 74 L. T. 130, the facts w that
1 tug had contracted to take a ship into a certa rbour
At the entrance, however, a fog came on, and before the
tug could anchor the ship went ashore, and was then rescued

by the tug from what was a dangerous situation. It wasl
that the tug was entitled to s

But if the tug, through neg
dangerous position, 1t
quently rescuing

L: R.sP. D. s4

gets its tow mto a

d to salvage for subse
her therefrom The Robert Dix 1879

If those making the contract on behalf of the vessel
which is to be towed conceal facts regarding the danger of
the proposed service which are of such a nature that it may
reasonably be inferred that, had they been disclosed, the tug
would never have undertaken the work upon ordinary
towage terms, the contract is inoperative, and the work done
will be considered a salvage service The Kingalock (1854
1 Sp. Eccl, and Adm. 264



PABST BREWING CO, v. H, A. EKERS KT Al [vor. 1

implied undertak

Every contract of towage contains
ing that the tug is suitable and is properl
kind of service required by the terms of the contract The

Undaunted (1886) L. R. 11 P, D. 46

equipped for the

Moreover, those in charge of the tug are bound to usc

ind diligence, and the owners are e

1 ty under this obligation by a provision in
the contract to the effect that the captain and crew of the
tug shall, during the continuance of the contract, be con
sidered to be the employees of the owner of the vessel which
is being towed. 7he Ratata (1897) Probate 117

S ¢ ence of the law make
between salvage noted that
there is no maritime ¢ es a
there is for salvage Stean,

Carrvin ( (188

IN THE SUPERIOR COURT, QUEBEC
BerorE DAVIDSON, ]
THE PABST BREWING CO.

V.

H. A. EKERS and THE CANADIAN BREWERIES, Limited

Trade name—Pla f manufactur Common law right
1 A manufacturer, whose goods are generally known to the lic
by a certain name, has a common law right, apart from the Trade

Mark Act, for protec 1 against a competitor who uses the same or
similar name in such a manner that the ordinary y
nk that h oods are made by the manu
s the word or w the name ori

ds composing

T'his right extends to
goods are made when e has always been used in connection
with them The beer manufactured by the plaintifi company was
always known as ** Milwaukee '’ beer, and an injunction was there
anted restraining the defendants from advertising their beer
Isewhere) as ** Milwaukee ' beer

the use of the name of the place where the
¢

e sa

which was made ¢
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And lastly that : ** The plaintiff has protested against the
said illegal use of the word * Milwaukee ' by the defendants,
and has requested the defendants to discontinue the use
thereof ; but the defendants have refused and neglected so
to do, and have continued and are now continuing such

illegal use of the said word."

The defendants plead that plaintiffs have no exclusive
right to use the word *‘ Milwaukee ;' that Milwaukee is
merely the name of the place at which plaintiffs carry on
their business, and is without special nificance, and any

rson is entitled to use it, provided he does so in good
faith, as defendants have done ; that with respect to the
sale by them of *‘Milwaukee lager beer,’’ defendants marked
the same as made by them at Montreal, and never pretended
that it w made at Milwaukee, and still less that it was
itiffs ; that the word Milwaukee has never
by plaintiffs in accordance with the laws in

¢

been register
force in Canada, and is not their exclusive property, and is
rad or trade name

not a trade m

The writ issued in February, 1goo.  Defendant Ekers
sold out his business to the other defendants in June, 1899
and has never since manufactured, advertised or sold the

lager beer complained of. While in business he was never
protested nor sued, nor have any damages been liquidated
i regard to his use of the word. The action in so far as
directed against him is dismissed with costs

Since their assumption of the business the Canadian
Breweries have made use by labels and advertisements of

several different descriptions of their labels. Thus:—'* The
Canadian Breweries, Limited, Ekers’ Milwaukee Lager
Montreal ‘“* Ekers' Milwaukee Lager, Montreal Special
drew Ekers' Milwaukee Lager; Ekers’ Brewery

Milwaukee Lager, 409 St. Lawrence Main street.’’

Defendant Ekers began to use the word Milwaukee in
1885, and adopted it (p. 11 “I suppose Milwaukee was a

lager beer place

Milwaukee has for a great many years been famous for
the lager beer brewed there by plaintiffs and others, whose
efforts have given it, in this respect, a reputation unsur-
passed on the continent. The product is commonly iden

tified and sold as ‘‘Milwaukee beer.”’ Plaintiffs have for a
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long time past spent large sums of money in advertising
their beer throughout Canada. It was always identified
with the name of Milwaukee Four years ago they
established an agency in Montreal. That, of course, did
not mark their earliest sales

A common law right exists to prevent a manufacturer
or trader from making and selling goods by names, words
or marks which may mislead or confuse the public by
creating the belief that they are those of a competitor

This right exists independently of the possession of a
registered trade mark. The object of the Trade Mark Act
is to relieve traders from the necessity of proving their
course of business for a number of years in order to show
their exclusive right to sell goods by a particular descrip
tion. The probability of misleading not experts or persons
who know, but ordinary or unwary customers is the mischief
to be guarded against Although the first purchaser is not
deceived, nevertheless, if the article is so delivered to him
as to be calculated to deceive a purchaser from him that is
illegal

It is not only names or marks in which particular indi
viduals have acquired a personal property that the law
protects. An exclusive right is not essential to the main
tenance of the action It is sufficient if the right asserted
is exclusive as against the defendant. If by long continued
industry, skill and generous use of capital or by the posses-
sion of some local advantage in the way of springs, peculiar
quality of water, material or otherwise, a place has achieved
a reputation for great excellence in some particular article
its name cannot be usurped by competitors in other localities
Right of redress is common to all whose interests are invaded
by an unlawful appropriation of the name of a locality

The many authorities cited by plaintiff, which include a
number of well known cases, support these principles

In Southorn v. Reynolds, (1865), 12 Law Times, N.S.,
75, plaintiff made pipes at Broseley, in Shropshire, and they
were known as ‘‘ Southorn Broseley Pipes.’’ His brother
carried on another establishment there and also sold pipes
under that name. The defendant had no establishment
there, but sold pipescalled ‘* Reynolds’ Purified Clay Pipes,
made by Southorn from Broseley,'" the Southorn being a
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workman who had once been employed at Broseley. Injunc-
tion granted to restrain the use of ‘*Southorn’ and
*‘ Broseley. "

In Braham v. Beachim (1878), L.R., 7 Ch. D., 848,
‘* Radstock Coal ' case.—The principal plaintiff, Countess
Waldegrave, was the owner or lessee of all the collieries in
the parish of Radstock except one small piece, and had sold
the coal under the names *‘ The Radstock Coal Company,”’
and *“The Countess Waldegrave s Radstock Collieries."’ The
defendants, also in the coal business, adopted the style first,
of **The Radstock Colliery Proprietors, and, later, of **The
Radstock Coal Company, Colliery Proprietors.’’ although
they were never entitled to raise coal in the parish of Rad-
stock, nor until after the commencement of the action, within
any part of the district through which the seams of Radstock
coal extended. The Court granted an injunction on the
ground that the defendants' conduct was calculated to
deceive ; and that they were not entitled to continue to use
either of the names adopted by them. I cite these two
cases as examples of English jurisprudence. Sebastian and
other text books discuss many others.

In the Scotch case of NDunnachiev. Young, 10 Scot. Sess.
Cas., (4th series), 874 (** Glenboig Bricks''), the plaintiffs
at Glenboig made bricks (which became known by the name
of the place), from a seam of clay, which extended to
Heathfield, where the defendants were in the same business
and used clay from the same seam. The defendants called
their bricks ‘‘ Young's Glenboig.”” An injunction was
granced against the use of the word ** Glenboig."

Decisions in the United States are emphatic on the point.

In the City of Carisbad v. K'utnow, 68 Fed. Rep. 794, the
use of the word '* Carlsbad '’ was restrained at the svit of
the plaintiff, the German City, which had for years evapor-
ated the salts of Carlsbad springs and sold them under the
name of ‘‘ Carlsbad Sprudel Salz.”” The defendants, a firm
of New York druggists, put up similar salts and called
them : ‘' Improved Effervescent Carlsbad Powder.”” Al-
though the genuine Carlsbad salts are not effervescent, and
the word ** improved '’ was relied upon as implying that the
salts were different from those sold under the name of
‘“Carlsbad " alone, the defendants were enjoined from




iy

VoL. 1.] PABST BREWING CO. V. H. A. EKERS ET Al 13

using the word ‘*Carlsbad "’ in any form This decision
was confirmed by the Circuit Court of Appeals, 71 Fed
Rep. 167

In Pillsbury- Washburn Flour Mills Company v. FEagle
86 Fed. Rep. 608 (1898), an injunction was granted at the
suit of companies engaged in the milling business at Min
neapolis, restraining a firm of flour dealers in Chicago from
using the words ‘* Minneapolis'’ and ‘* Minnesota'’ to g
nate flour not milled in Minneapolis, but purchased from
millers in Milwaukee, Wis

Plaintiff cites the unreported cases of Pabst Brewing
Company v. Hanley Brewing Company (Mass., April, 1899),
and Schiltz Brewing Comgany and Pabst Brewing Company
v. Fred Hollander Company (N.Y., September, 1900), in
which Boston and New York brewing companies were pro
hibited from using the word Milwaukee

The French authorities are of the same tenor La loi
protége non seulement les noms de fabricants, mais encore
les noms de lieux. Cela est juste.'” Pouillet Traité de

Marques de Fabrique,” Nos. 394, 395

** Le mon d'une ville appartient exclusivement
dustriels qui y possédent des fabriques ; eux seuls
a l'exclusion des étrangers, en revétir leurs
profiter ainsi de la réputation acquise par une

spéciale Fuzier-Herman, Rep., ** Concurrence yale
No. 245
I grant the injunction asked for. As to damages, they

were not seriously pressed for and, under the circumstances
of the case, would not in any event have been granted
Costs to plaintiff as in an action of the first class.

WeGibbon, Casgrain, Ryan & Mitchell, solicitors for the
Plaintiffs

Hall, Cross, Brown & Sharpe, solicitors for the
Defendants
Notes :

A trade name and a trade mark are essentially different
The latter is something invented by the user for the purpose
of distinguishing his goods in a particular manner Turton
v. Zurton (1888) 42 C. D. 128
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But a trade name is someting which, though perhaps
only the name of the first maker of the article in question,
or the name of the place where it is made, may in time
become a mere designation of the article itself. ZFallv.
Barrows (1864) 33 L. J. Ch. 204.

And when a name has, by usage, become such a desig
nation, the original user will be granted an injunction
restraining others from using the name, and thus leading the
public to suppose that their goods are those of the first user
Wotherspoon v. Currie (1872) 42 L. J. Ch. 130. Bouluois v
Peake (1868) 13 C. D. 513n

And it has been held that a manufacturer has not the
right to call his goods by a name which would be a fair and
accurate description of them when the goods of another
manufacturer are already so well known by that name that
the public would be misled. Reddaway v. Banham (1896)
A. C. 199. But see, Burgess v. Burgess (1858) 22 L. ]
Ch. 675

In Zussaud v. Tussaud (1890) 44 C.D. 678, Madame
Tussaud & Sons, Limited, which had been so registered
and which had for many years carried on business under
that name, obtained an injunction restraining a company
promoted by Louis J. Tussaud and others from carrying on
a similar business under the name of ‘‘Louis Tussaud,
Limited

But a company cannot acquire any title to the exclusive
use of a name which merely describes the nature of its
business. Colonial Life Insurance Co. v. Home & Colonial
Insurance Co., (1864) 33 L. J., Ch. 741

The Sun Life Assurance Co. of Canada opened an office
in London, after it had for many years carried on business
elsewhere under that name. The Sun Life Assurance Co.,
which had done business since 1810, having its head office
in London, applied for an injunction to restrain the former
company from doing business under that name anywhere in
Great Britain. It was held that as the use of the full name

The Sun Life Assurance Co. of Canada '’ was neither a
misstatement of fact, or in any respect fraudulent, the de-
fendant company had a right to use it in England, but that
it would not be entitled to denominate itself ‘‘ The Sun,"”
or “The Sun Life' simply, without the addition of the
words ‘‘of Canada.”’ Saundersv. Sun Life Assurance Co
of Canada (1894), 1, Ch. 537.
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In the very recent case of La Societié Anonyme des
Anciens Etablissements Pauliard et Lavessor v. The Pauli
ard-Lavassor Motor Co. (Limited 19o1) 17 T. L. R. 680
it was held that the plaintiff company, which was a foreign

one, having an English market for its output, was entitled
to an injunction restraining not onl the defendant com
pany, but also its individual in rate ( er
mfringing their trade name in that country

In Rose v lcl.can Pub ( 1 89f $ Ont. A, R
240, 1t was held t 1

secondar nse, as part of the titl

journal, and not as merely descriptive of th where
the journal is published, will be protected ; pan
publishing ** The Canada Bookseller and Statione Wer
therefore restrained from usi that title, on 1t round
that it conflicted with ** The 1adian Booksell d Li

brary

Sce also A’

Wilson v. Lyma 898), 25 Ont. A. R

[IN THE COURT OF QUEEN'S BENCH, QUEBEC.]

APPEAL SIDY

GOLDBERG v. THE DOMINION WOOLLEN CO.

BeErorE SIR ALEXANDRE LACOSTE, C.] BOSSI
BLANCHET, WURTELE axp OUIMET, J.J
Commercial contract—Sale of g Implied
first agreement—NMise en demeur
1 2 contract for the sale of goods stipulated that oe
very thereof, and on the other the payment there
be made at certain specified date eared that the v
had not been ready to deliver reed uj that the
vendee had then taken no action wequently demanded

and received delivery of smaller that the ve

treated this, in his books, as a «
it was held on the ey
vendee
amount

tendered, or even that |
e on the first contract at the tir !
tract had been rescinded by the conduct and acts of the |
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2. The fact that a contract is of a commercial nature only avoids the
necessity for a mise en demeure (i.e.,the making of a demand for the
fulfillment of the obligation) when the date for the doing of the act

estion is stated in the contract. Moreover, since, where a mise

{emenre 18 necessary, damages only run from the time that the

same is given, the mere bringing of an action for damages for the

non-delivery of goods some time previous thereto is not such a mise

ir

n demeure as will entitle the vendee to damages, as, in such a case
whatever loss there may have been has been suffered before the date
of the mise en demeur

Appeal from a judgment of the Superior Court. The
t forth in the present judgment
b, for Appellant

S. Beaund A ( and /. G. Martin, for Respondent

Goldberg and S. W,

MoNTREAL, December 27, 1900

I'he judgment of the Court was delivered b
BLANCHET, ] Translatic
e Appellant, a wholesale clothier of ready-mad

[).vv
\ y \ )
; f )
i pot ¢ It w . reed that f
t would e livered on the th and e 3otl
(s1 Fe \

Fr t outset, the conditions agreed upon by t

s were not followed ; the mple t

0 dates fixed, only a part being ( he
n of M th were not | 1

During the month of April there was no delivery made
oY the 1st of June, the date fixed for the complete

deliver but on the 25th of May, six days before, Vine
berg had placed an ord

er with the Respondents for the
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manufacture of a certain number of yards of the same
cloth, of which he requested the delivery at the earliest
possible d 1 the same t a delay of 60 days was
gIVe
On the 2nd of Ju the d ifter that xed for the
g xds. the director the Ce v Re
1 ! met and decided that Vinel was to 1
t I tio1 upon, that 1 ]
s . wet fu
I ned tht til t T Or
t y \ ith were ere )
nd Augnst 1 . On t S
¢ A DDe t )
C ’
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did not need such a large quantity of goods; you found
out that vou could not pay us, at the time fixed, the
price due on said contract, i.e., $25,500; and you therefore
gave another order, which we accept:d, for a certain and
much smaller quantity of cloth, and it is in fulfillment of
this latter order that subsequent deliveries were made

berg, on the contrary, contends in his plea, that the

ny ceing that they wer in a position to de 1

goods ordered at the date the 2nd June, solicited
wdditional delay from him, saying Give us a statement
of what yvou need at once for vour business, and we will do

best to deliver that quantity, and, to return one kindnes

by another, instead of paying us cash, we will give you
delay to pay

One of these two versions is supported by the testimon)
of Robert, who is the Company's manager. Robert swears

positively that it was perfectly well understood and agre ed
between the parties that the two first orders were cancelled
and that the order of May 25th was substituted in their
stead : that Vineberg had admitted he was unable to find
the money wherewith to pay for the first order, and that
the subsequent deliveries of goods were made by virtue of

the second order

nee is very plausible, and is supported by the
of the other employees of the Company’s business
nt. Thus, it is proved in a satisfactory manner
th mmediately after the demand of credit contained in
the order of May 25th was refused, the two first orders were
erased from the books and were replaced by the second
order It is proved that, at that date, there was a certain
quantity of goods ready for delivery, and even addressed to

Appell and that at once these goods were unpacked, put
back on th ind sold at a loss, because, as 1 have
S this f a special weight and brand which
probably would have been of no use to other commercial
firn the Company was therefore forced to sell it at a loss

This would prove at least the good faith of Robert and
of the other employees, and that they really believed that

th was a revocation of the first two
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‘ Vineberg's version has also something to commend

it. It is evident that the Company was not ready to
deliver the 42,000 yards of cloth on the 2nd of June
and it is therefore manifest that it needed delay His
assertion that the Company demanded from him ad
. ditional delay is very plausible.  On the other hand it is

inconceivable that Vineberg, knowing that in five days he
could have exacted the complete delivery of the goods
ordered, and knowing also that in default of such delivery
he could have claimed the damages he now seeks to
recover, should have abandoned such an advantageous
position for the purpose of substituing another order, an
order of two thousand seven hundred yards, and should
have asked delay to pay for the latter This does not
appear to be very probable.

But another fact confirms me in this opinion. It is that
during the three or four months that followed, nothing in
the record shows that any reference was ever made to these
two orders, but all Vineberg asked for was ‘‘the goods
Verbal demands were made, which were followed by deliy
eries of small quantities of goods, but nothing in the record
shows in any way that a special demand was ever made
for those particular goods

Nevertheless, whatever may be our opinion on this
point, we do r:ot think that the case should be decided on
this question.  The Respondent has raised two other con
tentions which are mentioned in the judgment, and which
are sufficient to do justice to the parties in this case

It is evident, taking Vineberg's pretension that it was
agreed the goods should not be delivered on June 2nd, that
it was understood and agreed between the parties that the
goods were to be delivered later on

The Appellant says : This is a commercial contract, and
in contracts of this kind there is no necessity for a »
demenre, because the contract itself is a mise en demenre

! That is true, but on one condition, and this condition is
very important : the date of the delivery must be stated in
the contract. Here the date is mentioned in the two first

| orders, but the negotiations that took place between the

parties show in the clearest possible manner that this date
was changed, that an additional delay was granted, and no
limit to this delay fixed. Therefore a new mise en demeure
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was necessary, and it was necessary at an opportune time.
Not only was this necessary, but, further, the Appellant
should have shown or indicated that she was ready to pay
the price for the goods.

There is no proof on this point; there is not even any
allegation that the Plaintiff was ever able to pay the $25,000.
There are many affirmations on the part of Vineberg, who
says: I could e y have found the money ; I could have
secured it from certain banks on ordinary paper, the paper
of my clients, But this is no proof that he had the control
of $25,000, that he could tender that amount, and that he
could pay it cash ; and it is evident that under these cir-
cumstances the Appellant’s demand is not well founded.

We may say that the record contains a letter of the gth
October demanding the delivery. That letter is not clear
As I said a moment ago, in the first line of it reference is
made to ‘‘orders,’”’ and in the last line there is a claim of
damages for failure to deliver the goods mentioned **in the
order.”” It is doubtful to which order this refers, and
under such circumstances this letter cannot be considered a
regular mise en demeure.

The mise en demeure has therefore been made only by

the institution of the action When the action was insti
tuted all the damages had been suffered ; and the law on
this point is clear and positive If a mise en demeure is

necessary, damages begin to run solely from the date of the
mise en demeure

In this instance damages can certainly not be awarded ;
and, as I have stated, the Appellant has not even alleged
that she could have fulfilled her contract in due time

When two parties are bound under a contract, it is not
sufficient that the purchaser should say to the seller: You
have not made the delivery in due time He must show
that he was ready and able to pay It would be absurd to
award damages to a person who could not have paid the
price of the things bought

For these reasons we believe that the two grounds men
tioned in the judgment of the Superior Court are sufficient
to confirm the same.

Judgment confirmed and appeal dismissed with costs

Solicitor for the Appellant : S, W. Jacobs.
Solicitors for the Respondents : Foster & Martin
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[IN THE HIGH COURT OF JUSTICE FOR
ONTARIO.]

BerorE MEREDITH, C.].

BENNETT v. WORTMAN.

Infringement of Patent signee selling article after reassign-
ment to Patentee—R.S.C. cap. 61, secs. 28 and 31.

1. The words ‘' puts in practice any invention '’ as used is R.S.C.
cap. 61, sec 28, (which defines the acts which give a right of action
for the infringement of a patent) should be construed so as to
include the act of selling ‘‘the subject matter of the patent,”
authority to restrain which by injunction is conferred by sec. 31 ;
and, in any event, the Court has always power under such latter
section to restrain the sale of a patented article by one who has no
legal right to sell it

B, having obtained a patent for a certain invention, assigned the
same to W for the term of four months, with the option of pur-
chasing the same at the end of that period. At the expiration of
the time so fixed, W elected not to buy the patent, and reassigned
the same to B ; but he continued to sell the patented articles which
he had manufactured during the four months in which he had been
the assignee of the patent, B having brought action to restrain such
sales, it was held that, while the making of the articles in question
during the four months was a lawful act on the part of W, vet the
latter, on and by the reassignment of the patent to B, had divested
himself as to the future of all rights (including the right to sell the
patented articles then manufactured ) which he had acquired under
the previous assignment, and that these rights were thereby again
exclusively vested in B,

»

The facts of the case are fully set forth in the head note
JuLy 20, 1901 :—
MerepITH, C. J.i—

This action was tried before me without a jury at
London, on the 12th April, last and at the close of the argu-
ment I decided all the questions in dispute except the one
as to the right of the Defendant to sell the sad irons which
were manufactured by him in the four months during which
he was assignee of the patent granted to the Plaintiff in
accordance with which they were made, after the expira-
tion of the four months, and after he had in pursuance of his
agreement with Plaintiff having elected not to purchase the
patent re-assigned it to the Plaintiff—as to which I reserved
judgment.
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anything It is, in my opinion, impossible to interpret the
instrument on which the rights of the parties depend so as
to produce such a result

I come, therefore, to the conclusion that the Plaintiff is
entitled to an injunction restraining the Defendant from
vending to others the sad irons in his possession at the time
of the re-assignment of the patent to the Plaintiff and there
will be judgment accordingly

The Defendant must pay the costs of the action except
as to the matters as to which he has succeeded and the costs

of these the Plaintiff must pay
Solicitor for the Plaintiff : ¢ 1. Buchner

Solicitor for the Defendant : 7 /. Luscombe

[IN THE HIGH COURT OF JUSTICE FOR
ONTARIO.]

BEFORE A DIVISIONAL COURT :—ARMOUR, C.J.O., AND

FALCONBRIDGE, C.J., K.1
HARDING et al
v
I'HE METROPOLITAN LIFE INSURANCE CO.
Life insurance policy

urable interest of 1

14 Geo. 111, cap. 48

v to recover premiums paid—In

wrer in the life of the insured-—

When an insurance is effected on the life of C by his wife (who is
named as the beneficiary), the mere fact that the premiums are
subsequently paid by H {a person not having an insurable interest
in the life of C) will not of itself render the policy void as being in
contravention of 14 Geo, 111, cap. 48, unless it is also proved that
the real transaction was the insurance by H of the life of C for her
own (H's) benefit

Appeal by the Plaintiffs from the judgment of a Judge
of the County Court for the County of York, dismissing an
action brought to recover the amount of premiums alleged
to have been paid by the Plaintiff, Laura Harding, in
respect of an insurance claimed to have been effected by her
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on the life of her father, Robert Clark. The Plaintiff, Jane
Clark, wife of Robert Clark, died during the continuance
of the action

The judgment appealed from held that there was no
evidence to shew that the Plaintiffi Harding had effected the
insurance ; but that, on the contrary, it appeared that it
had been effected by the deceased Jane Clark, and that Laura
Harding had merely promised to pay the premiums if her
mother did not do so

JuNE 24, 1901
The judgment of the learned Judge of the County Court

is right and must be affirmed

1

No cause of any action was established
Plaintiffs at the trial

wy either of the

The contention made before us was that the policy in
respect of which the Plaintiff Harding had paid the pre
miums which she sought to recover back was a void policy
as made in contravention of the Act 14 Geo. 111, ¢. 48

But the evidence in my opinion wholly failed to establish
this

The policy was produced and as far as it showed was a
policy upon the life of the Plaintifi Clark payable to his
executor, administrator, wife, relative by blood or lawful
beneficiary.

The application was not produced although expressly
made by the policy a part of it and the Plaintifi’s counsel
refused to consent to its being put in evidence, and evidence
therefore of its contents was inadmissible, and I think that
proof of this application was a necessary part of the Plain
tiff's case in order to establish the illegality of the insurance

The insurance appeared to have been effected by the wife
of the Plaintiff Clark upon the life of her husband, and as
far as one can conjecture from the evidence the wife was
named as the beneficiary in the application and so far the
insurance was a valid one, the wife having an insurable
interest in the life of the husband,

The mere fact that the Plaintiff Harding paid the pre
miums would not of itself show that the transaction was in
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itravention of

the statute unless it were also shown that

the real transaction was the insurance by the Plaintiff
Harding of the life of the Plaintifi Clark for her own bene
fit, but this the idence, in my opinion, failed to establish

The evidence failed also to establish any knowledge in
the Defendants that the transaction was other th \p
peared to be by the application

I'he appeal must be dismissed with costs

Solicitor for the Plaintiffs : 7% /islof

Solicitor for the Defendants: /. .S, Mear
Note

See also the recent decision of the Court of Appeal for
Ontario in North Amevican, ete. v. Brophn 1 case dealing
with the application of 14 Geo. 1II., cap. 48 nd not yet
officially reported

[IN THE HIGH COURT OF JUSTICE FOR

ONTARIO. ]

BrroreE FERGUSON, ]

SAUNDERS v. THE ONTARIO BANK.

arra W archouse

1

\ bank

stor

ady
firm, endorsed

inced money upon the promissory notes of a cold
by M, one of the members of the firm,
warehouse receipts for goods deposited by M with his firm being
taken as security for his endorsations. The cold storage company
bought eggs with the monies so obtained, and warehoused them
in the name of M, receipts being issued to him, The firm becoming
financially embarrassed, the manager of the bank checked over the
goods then in the warehouse, and instructed O'R, the other
partner, to sell them and to pay the proceeds of such sales into the
bank, which was duly done. One of the purchasers having brought
an action for damages caused by breach of warranty regarding the
condition of the eggs, the bank contended that it had not been the
Held, that since the bank had, in fact, had the control

vendor
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obtained for them, and that they, the Plaintiffs, sustained
loss or damage amounting to the sum of $315.00 by reason

of the eggs being so frozen and not in good condition

The Defendants deny that they sold these eggs or any
other goods to the Plaintiffs, and also say that they did not
nor did anyone on their behalf expressly or impliedly give
to the Plaintiffs, or to any person on their behalf, the war
ranty referred to by the Plaintiffs, and that if any person
or persons purported to make or give any warranty to the
Plaintiffs, the same was not made or given by or on behalf
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of the Defendants, and such person or persons had no au
thority from the Defendants to make or give any warranty
and that no such warranty is binding upon them, the
Defendants

The Defendants further say that the referred to
were bought by the Plaintiffs from one Geo. A. O'Reilly
and were of good quality and in good condition, and equal
to the sample in quality and condition and were so accepted
by the Plaintiffs, and that if the eggs were in any way
injured by freezing and otherwise such injury occurred after
delivery to and acceptance by the Plaintiffs

The Defendants also say that the sum of $270.00 was
not the best price obtainable for the eggs, and that by the
exercise of reasonable diligence a larger price could have
been obtained

Fhe Plaintiffs claim as well for the loss of profits on a
re-sale of the eggs, and to this the Defendants say that no
such loss was suffered by the Plaintiff

A company known a The Ottawa Cold Storage and
Freez Company was carrying on business in Ottawa
which business seems to have been an extensive one. The

Company was composed of Geo. A. O'Reilly aud James
McCullough

This company obtained large credit of the Defendant
Jank. It appears that their method of doing business so
fa: as this has concern here, was that goods were purchased
in the name of McCullough as owner and for him ware
housed by the Company, they, the Company, giving him
McCullough, warehouse receipts in respect of the goods,
which McCullough endorsed to the Defendants as security
for the advances

The Bank, the Defendants, appear to have advanced the
money upon the notes of the Company endorsed by
McCullough. The local manager of the Defendants Bank in
one part of his evidence says that he thought the ware
house receipts were taken from McCullough to secure his
endorsations of the notes, that the understanding was that
McCullough had the eggs warehoused with the Company.
But he says that the eggs were bought and paid for with
the proceeds of the notes of the Company on which
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McCullough was endorser (that is money advanced by the
Defendants He says the Company was a wholesale pur
chaser of agricultural products and he might have taken
the other kind of warehouse receipts, but he thought the
way he did was the better way. He says the Company
were also doing a warchousing busine

About the 1st of August, 19oo, this Company were in
financial difficulty. The Defendants’ local manager, having
learned this, went as he says and checked over the goods

McCullough had gone away but O'Reilly was still there
The local man r says that if O'Reilly had gone as
McCullough did, he would have appointed some other per
son to sell the goods., He vs, however, that he left the
goods in the hands of O'Reilly to dispose of them to the
best advantage, that is to sell them as well wsible, and
to pay the proceeds of the sale into the
O'Reilly came to him from day to d
mone eceived by him on such
to him that all the goods werc
Plaintiff took place [
19¢ It is, I think, me
moneys received by O’ Reilly
into the Defendants Bank.

The Cold Storage and Freezing ( I
gely indebted to The Merchants Bank
about or rtly after the 17th of Noven 1900
Bank having sued, placed a writ of execution in the hands
of the Sheriff against the goods and land of the Company
directing the levy of over $10.000. The Defendants having
learned of this gave notice of their claim, the claim being
founded on the warehouse receipts

The Sheriff instituted interpleader proceedings and an
order was made, but before the trial of any issue these De
fendants satisfied the claim of the Merchants Bank. The
Sheriff withdrew from possession of the goods under the
seizure. The moneys paid by Defendants to the Merchants
Bank were, according to the evidence, virtually charged
against this Company, the Cold Storage and Freezing
Company

After the 1st of August, 1900, there was, as the local
manager says, a change in the account of the Company in
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In was, however, contended that O'Reilly in doing what
he did was acting in his owninterest, and not in the interest
and for the benefit of the Defendants. I have given atten-
tion to this argument and the assigned reasons on which
it is bottomed, and my opinion is againstit. I think he was
acting in the interest and for the benefit of the Defendants,
and I am of the opinion that Defendants are liable to the
Plaintiffs for the loss that they sustained by reason of the
eggs having been frozen, which on the evidence is $315.00.

The evidence as to this amount is all one way. As these
damages were unascertained and unliquidated there will be
no interest,

The Plaintiffs claim damages for loss of profits on a
re-sale of the goods. The rule on this subject is laid down
with clearness in the 6th ed. of Mayne on Damages at p
55, and I think that in this case such damages must be con
sidered too remote.

The Plaintiffs have not, as I think, proved enough to
entitle them to succeed upon this claim,

There will be judgment for the Plaintiffs for the sum of
315.00 with costs of the action, which costs, if necessary to

1y so, will be on the High Court scale

Order accordingly
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[IN THE HIGH COURT OF JUSTICE FOR
ONTARIO.]

Brrorrk MEREDITH, C.]J,

PROVIDENT CHEMICAL WORKS
V.

CANADA CHEMICAL MANUFACTURING CO.

Trade-mark—Descriptive  letters—Registration — Secondary
meaning—Proof of acquisition—~Fraud—Deception.

The letters C.A.P., standing for the words ‘* cream acid phosphates,"
being descriptive merely, are not the proper subject of a trade-
mark, and registration of them as a trade-mark, under the Trade-
Mark and Design Act, will not give a right to the conclusive use of
them

Partlo v. Todd (1888), 17 S.C.R. 196, followed

Words or letters which are primarily merely descriptive may come
to have in the trade a secondary meaning signifying to persons
dealing in the articles described that when branded with such words
or letters the articles are of the manufacture of a particular person,

But where the Plaintiffs used the letters C.A.P., standing for ** cream
acid phosphates,’ in connection with acid phosphates manufactured
by them, and the Defendants used the same letters, signifying *‘cal
cium acid phosphates,” in connection with acid phosphates manu
factured by them and prominently stated thereon to be manufac
tured by them, and the evidence did not shew that there was on the
part of the Defendants any fraud, or any intention of appropriat
ing any part of the Plaintiffs’ trade, or that any purchaser or per
son invited to purchase was deceived or misled, or that the letters
had come to mean in the trade, acid phosphates of the Plaintiffs
manufacture

Held, that the Plaintiffs could not complain of the use of the letters
by the Defendants
Reddaway v. Banham, (18¢6) A.C. 199, applied

An action for an injunction and damages and other relicf
in respect of the alleged infringement by the Defendants of
a trade-mark registered by the Plaintiffs. ‘The facts and
arguments are fully stated in the judgment

July 24. (1901.)
MerepiTH, C.J.

The Plaintiffs are a manufacturing company having their
head office and manufactory at St. Louis, in the State of
Missouri, one of the United States of America
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As Mr. Justice Burton pointed out in Partlo v
A 144, at p. 452, a word or name which is
criptive of an article, or which is indic
quality or

trade-mark

merely
itive merely o
mposition, cannot properly be tl
That, I take it, is a correct

onclusive against

ubject of
statement of the

Plaintiffs' on thi
ich of the case, unless by the registration of the letter
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imyone aggrieved by

order

This contention is not, I think, well founded, for, as I
read the report of the case, the judgment of the Court did
not proceed upon the ground upon which Mr. Cassels
wrgued that it was rested, but upon broader grounds, The
head-note to the report lends colour to the

wrgument, but it
is not warranted b

y anything which is found in the judg
ment, and I must, therefore, follow Partle v. Todd, and,
following it, hold that it is open to the Defendants in this
action to raise and rely on the objection to the Plaintiffs
claim which is, in my opinion, fatal to it, that at the time
istration the Plaintiffs were not proprietors of the
mark because the letters C.A.P
reasons I ha

mark

of the re

were not, for the

ve already mentioned, the subject of a trade

I come now to the other branch of the case

In Reddaicay v
Lords, after

Banham [1896] A.C. 199, the House of
1 full review of the authorities

law which is to be applied in determining as to the right of
one who is not the owner of a trade-mark in respect of them

laid down the
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As put by the Lord Chancellor (p 1) the p iple of
law 10 be applied is, that nobody has any right to r ent
his goods as the goods of somebody els ind, a id |
Lord Herschell (p. 209)), it that state v Lo Kii
down in thes I'he fundan t
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To apply, then, the principle of that case
thi There can, I think, be no question
already, that the letters C.A.P used |
were merely descriptive of the article phosphate aind un
less, therefore, they had come to have in the tr 1 S
ondary meanir and to be no | er merel «
but to signify to pers it n acid phosphate id
phosphates so branded were of the Plaintiffis’ manufacture
there was nothing to prevent the Defendants from applyin
to acid phosphates manufactured by them the name of
calcium acid phosphates ' or the letters C.A.P. as being
the initial letters of those three words and standing in place
of them
As I have said, there is no case made on the evidence
of fraud on the Defendants’ part, and no ground for think
ing that in using the letters C.A.P. they did not do so
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simply because they stood for the words ** calcium acid
phosphates,”” and without any idea or intention of appro
priating to themselves any part of the Plaintiffs’ trade.
Nor is there any pretence for saying that any one who has
purchased their goods bearing the brand C.A.P., or any
one who was invited by advertisement or otherwise to do
s0, was deceived or led by the use of the letters to believe
that what he was purchasing or invited to purchase was
the article which the Plaintifis manufactured and sold under
that brand

The evidence does not satisfy me that the letters C.A.P
used by the Plaintiffs in connection with acid phosphates
manufactured by them have acquired a secondary meaning
or have come to mean in the trade acid phosphates of the
Plaintiffs’ manufacture,or that those words were underste

otherwise than as d riptive of the article

or calcim weid pho 1 weordimg as they

I
from the Plaintiffs or from the fendant
words, they would know, if they buying
from the Plaintif
n cream acid phosphates, and if from the e

1 that it wa the grade
1
it called by them calcium acid phosphates

But, even if the letters C.A.P have acquired the second
ary meaning I have spoken of, something more is required
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to be shown by the Plaintiffs to entitle them to the relief

they seek. It is only

persons in the trade into the belief that the

even in that case—if the
the Defendants make of the letters is calculated

which
deceive

article pur-
chased from the Defendants under that brand is the
manufactured and sold by the Plaintiffs under

irticle

the same

brand, that the acts of the Defendants are a violation of the

rights of the Plaintiffs

I quote from the speech of Lord Morris in the A
case.  After expressing his concurrence with the
of the House, he proceeds—referring to the finding of the
jury that camel hair belting had become so identific
the rame of the Plaintiff that camel hair belting

the m
tiff beltin follow That

fine [
fact that the word 1
( e becomes nece
R¢ t n tl ! on so

Morris, it i

Re 1 1 u
the | tater ittt ow
Vs n Reddawa 1
own \ 1 |
the foundat t
not entitled to any m ¢ ]
n I » f ¢ i the pu
has a i ) | t
vide wuisl it 1t Appellant
t the R t so d
tl | 1 1! 1
AC.oop
1 t \yl
L it
If, th 1 to R )
what tl 1 1
with intent | \ 1 0
themselves right by a t th T ed

laway

judgment

d with
had in

rket obtained the meaning of Reddaway the Plain-
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have

and have not in fact
buyving goods of their manufacture

not acted fraudulently—have not intended to deceive,
deceived any one into the belief that in

he was buying the

laintinffs’ goods—and have taken care to put prominently
on the articles of their manufacture the statement that they

were
goods as the goods of the Plaintiffs, nor by the use of the
letters C.A.P. put off their goods for sale as the goods of

the

1

manufactured by them-—have not represented their

Plaintifs—have committed no wrong for which the

Plaintiffs are entitled to call them to account

nec
the
against tl
that questic

viey
the
nar

I

ssary to consider the effect of the

\

lad I been of a different opinion, it would have been
laches and delay of

Plaintiffs in taking eedit to assert their rights
¢ lants t I need not consider

Mr

taker
take

Note :




MAGANN V., AUGER

[IN THE SUPREME COURT OF CANADA.]

Berork TASCHEREAU, GWYNNE, SEDGWICK, KING AN

GIROUARD, JJ

D

MAGANN (Defendant ), Appellant

v

AUGER et al (Plaintiffs , Respondents.

i
n served subst
which had been ¢
jurisdiction of th
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or in compensation of the
he cannot afterwards file it

A cross-demand so filed with a petition for re

ition of judgment is
not a waiver of

usly pleaded, nor an

1 declinatory exception prev
acceptance of the jurisdiction of the court
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In order to take advantage of waiver of a preliminary exception to the
competence of the tribunal over the cause of action on account of
subsequent incompatible pleadings, the plaintiff must invoke the
alleged waiver of the objection in his answers

The judgment appealed from, affirming the decision of the Superior
Conrt, District of Quebec (Q.R., 16 8.C. 22), was reversed.

Appeal from a judgment of the Court of Queen's Bench
(Province of Quebec), Appeal Side, affirming the judg
ment of the Superior Court for the District of Qubec, dis
missing the defendant’s declinatory exception, and; on the
merits, maintaining the plaintiff's action with costs

The facts of the case ¢ set forth in the head note and
in the judgment

The judgment of the Court was delivered by

TASCHEREAU, ]

eption

on on the le g ud tl by constituting
incidental plaintiff he had submitted to the jurisc

the Court W id exception. We th

v |
judgment untenable The appellant’'s incidental demand

though not mn express ter 1 s for in
Peale v. Phif 14 How. 3t 1s of its nature

ternative, in tl vent of ception to the jurisdiction

iy part of the appellant

incidental d nd, not the declinatory

mand that should have been objected to

itible with the exception to

« to V‘ll* petition

ind judgment

ind it wa

the question

1 that waiver must

ty who relies upon it In

it all, it was on the

respondents who asked the Court for a judg

merits of the appellant’s declinatory exception

invoking waiver of it by the appellant Then

were it necessary to determine the point, it would seem

that appellant ight in his contention that under articles

1164, 1173, 1175 76 p new his incidental or
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cross-demand was rightly filed with his petition. Arts. 217,
218, 219, C.C.P., Zurcotte v. Dansereau (27 Can. S.C.R
583), Brunet v. Colfer (11 Q.I.R. 208), 5 Boncenne-Bour
beau, 100 et seq. Though not a plea, in the ordinary sense
of the word, the cross-demand was in the nature of a set
off, or compensation against the respondent’s claim. Had
he not filed it with his petition, he could not later have been
allowed to file it, as of right

Having come to the conclusion that the appellant had
not waived his declinatory exception, we have to pass upon
its merits, and determine whether or not the whole cause of
respondent’s action has arisen in the District of Quebec
If not, it is conceded, the Court had no jurisdiction This
brings up the controverted question raised in nder 1y
Maguive (R.].Q., 6 Q.B. 237), and noticed in Sirey, Code

Civil annoté, under art, 1101, no, 32, under art. 1583, no
10; Code de Procéd., under art. 420, no. 78, and in Pan
dectes Frangaises vo. "‘Obligations’’ no. 7053. In nego
tiations carried on by correspondence is the contract entered
into only when the letter containing the acceptan has
reached the party who has made the offer? O put in
Sirey, loe, cit fEst-il néeessaire pour la perfection du
contrat que I'acceptation soit parvenue & la conna mee de
celut qui a fait offre ? The jurisprudence an ) n
tators’ opinions in France on the question are fully cited and

collected in Sirey and the Pandectes, loc. cit

If counted merely, the respondent

question should be answered in the affin

to have a majority in its favour ut i

weighed, the question should, we think, be an

negative, and we adopt the view taken by Potl

no. 32 ¢ Demol. ler, des Contr. No. 7 b

vol, 4, under art. 1108, no. 39 by Lyon-Caer

mercial, vol. 3, nos. 25 (.: by the annotator to the arret

of the 21st Jan., 1891, in Pa Frang. ¢ 2, 163 by the
innotator to the same arret in Dalloz, « Guil
louard, Vente, vol. ler, no. 15; by Vigié, I

vol. 2, no. 1112 ; and by Hudelot, Obligatior no. 37 It
would appear useless to repeat here the argumentation upon
which these commentators have reached their conclusions
upon the question A simple reference to them is sufficient
They completely refute the reasoning upon which the con
trary doctrine is based
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If it were required for the aggregatio mentium necessary
to create mutuality of obligations in a contract made by
correspondence that the party who has made the offer has
received the acceptance of his offer, it would follow that the
party accepting should himself not be bound till he is
informed that his acceptance has reached the party offering
It is obviously of the greatest importance to the commercial
community that such a doctrine should not prevail

By the conclusion we have reached upon the question
we declare the law to be in the Province of Quebec upon the
same footing as it stands in England, and in the rest of this
Dominion, a fact rightly alluded to by Mr. Justice Bossé in
Underwood v. Maguire (R.J.Q., 6 Q. B, 237 of great
importance specially in commercial matters

It had previously in France been said by a learned writer
that this view of the ques est celle qui présenterait le
1 1

plus de chances de succeés devant la jurisdiction commer
ciale Joncenne-Bourbeau, vol. 6, p. 163

It has been argued for the respondents that as under art
of the Civil Code the payment by the appel
ints under this contract had by law to be made to them in
he District of Quebece, where delivery of the tic old to
hem had to take place, tl had the right to bring the
action there under the provisions of art. 85. In France, no
doubt, the action is rightly brought where the payment
has to be made 1 t is so only in virtue of art

120 of
their Code of | hich is tr I by the commen
tators and the i 1« g ion in the ribunanx
fe commerce to the ordinary rul the matter Dalloz

1, 176; Pand. Fr 9 2 At common law, the

mals of that place

indication of a place of payment does not confer jurisc

upon the tri
Ier, no, 374 : Sirey Cod. Civ. Ann

12 Duranton, no. g9 7 Demoloml

no. 274: 6 Boncenne-Bourbea ]

Lengham, (1 Q.L.R., 61

198 Cloutier v. Lapierr y QL 321
Ritchey, (9 L. C, Jur. 234 By the act 52 Vict
amending article 85 of the Civil Code, the indication of a
special place of payment in any note or writing, wherever it
is dated, now confers jurisdiction over any action relating
to such note or writing upon the tribunals of the place so
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indicated But lhere, in the written agreement sued upon
here is no such indication of a place of payment and the
any. Bent v. Lauwve 3 La
11 Mart, La. 23 Vorris v
place of payment designated
t indication required by art. 85 of
1 stipulated domicile, one
parties not the place indi

declaration does not allege
An. 88); |
/ 1M
by the law alone not

the Code as it now reads, It i

idal
irt

expressly contracted for by the
1 irticle provides for

Appeal allowed w

and ed with

Solicitors for the App
Bover

Solicitors for the Respondents Pacand «

Smith
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Notes : —

The rule of private international law, that the law
governing the obligations arising out of a contract is that of
the country where the contract is made, (lex loci contractus),
is equally applicable in Ontario and in Quebec ; and, in each
of these provinces, the qualifications to which it is subject
are similarly recognized. These modifications were briefly
summed up by Mr. Justice Willes in the case of Lloyd v
Guibert (1865) 35 L.J., N.S. 74, in the following words

It is generally agreed that the law of the place where the
contract is made is prima facie that which the parties
intended, or ought to be presumed to have adopted, as the
footi upon which they dealt, and that such law ought
therefore, to prevail in the absence of circumstances indicat

different intention, as, for instance, that the contract
be entirely performed elsewhere, or that the subject

s immoveable property, situate in another country
o forth

i example rious kine
in the
to the

Cod

ed, unle

deed from other circumstance
1

ntios the parties w

law of another pla in any of which cases

itention express,or
1876), L. |

n of Scotland
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Rogers v. Mississippi & Dominion S.S. Co., (1888), 14
Q. L. R. 99

In the case of contracts by correspondence, however, the
question when and where the contract is actually made is
one which has given rise to much controversy, especially
amongst continental jurists Several works have been
published upon the debated point,—whether at the place
and moment when, in the ordinary course of despatch, the
acceptance passess out of the possession and control of the
offeree, the contract is so completed as to debar the offeror
from thereafter withdrawing his proposal,—or whether it is
only concluded when and where such communication is
actually received by the offeror

As regards contracts made by letter, the English rule is

that which was laid down in the well known case of Bryne
v. Van Tienhoven, (1880), L. R., 5 C. P. D. 344, namely
that the contract is completed at the

and where the offerce posts the letter aceepting the propo
ition of the other party \ letter revoking the offer will

been

time and place when

not avail agai

st such an acceptance unless it has

that it was
written and posted before the letter of the offeree was sent
is immaterial

received before the latter is mailed ; the fact

In other cases it has been held that an acceptance by

1te of the posting of

letter completes the contract from the ¢
the same, even though its delivery in due course is accident
ally delayed

See {dams v. Lindsell, (1818), 1 Barn. & Ald. 681
Dunlop v. Hicgins 184 1 H. L. 381 or even when it
s not delivered at all

See, Houschold Five Insurance ( Corant, (1879)
L.R., 4 Ex. D, 21(

And a lette withdrawing the offe wl is only
received by the offeree after he has posted tter of
acceptance, is inoperative, as the contract is con d from

the date of the mailing of such latter letter

In rve Imperial Land Co., Harris's Ca 1872) L.R.7,
Ch. 587

In ve Scottish Petroleum Co., Macla
Ch., 841
And see, also, Henthorn v. Fraser (1892) Ch. 27
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It is submitted, therefore, that the headnote of Magann
luger, (as reported in 31 S.C.R. at p. 186.) which states
that in the Province of Quebec, as in the rest of Canada,
++.«the mailing in the general post-office of such letter (of
acceptance ) completes the contract, subject, however, fo
revocation of the offer by the party making it before receipt by
m of such letter of acceptance is incorrect
There is, apparently, n in the judgment of Mr
Justice Taschereau to indic that that was the conclusion
irrived at by His Lordship.  On the other hand, Mr
Taschereau says By the conclu
upon
wou

idnote

Amongst French ) there
rence of opinion as to whether or not it is necessary to
completion of a contract that the acceptance should
wctually been made known to the person who made the
I'he majority of the authors who have dealt with
question 15 15 mentioned in the judgment of Mr
Taschereau, at p. 19 have maintained that it is
view of the question was adopted by the majority
Court of Queen’s Bench in {/nder { Waguire
], O 60 |

J 37. which was the ruling autho
point in the

Provinece of Quebec, until it was put

ol Ist
ud that Mr. Mignault

opinion that
offeror was actually
ffer has since come
work D li Nos. 37
v perfect one from the very
expressed his acceptance in the
iry for that purpose that such
be within the knowledge of
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vor. 1.] BROPHY V., NORTH AMERICAN LIFE INS, CO
[IN THE COURT OF APPEAL FOR ONTARIO.]
Berore ARMOUR, C. J. O,, aAxp OSLER axp LISTER, ].]. A

BROPHY (Defendant), Appellant.

v

THE NORTH AMERICAN LIFE INSURANCE CO
Plaintiffs) Respondents,

Defendant

Held, further, that, the trial judge having
company had no ledge of the true

the latter was entitled to ask for the cance
that in so seekir e intervention of
was bound to do equit ind should theref
B the halance |

il amount of al

with intere h et off
wtion
Appeal from a judg f STRE) J
T'he facts of th ! illy set fort 1 1
aind in the judgment
TORONTO, SEPTEMRBER 218t, 19

ArMorr, C. J. O

The evidence in respect of the impeached policy of
insurance is very plain and simple

One Richard Alexander Cromar, a broker and insurance
expert, as he called himself, on the 27th October, 1885
wrote to the defendant Brophy as follows Re the pleasant
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intercourse we have had in business matters lately.—On the
condition of your making me, A. C., your referee, adviser
and broker in any transaction relating to insurance, real
estate or monetary investments, I agree and hereby promise
to allow you the following rebate or commission on all
premiums or amounts ]1.|h| to any company or institution

transacting business in Canada as follows, viz Annuity
bonds, one-half of one per cent. ; endowment policies, single
premiums, one per cent endowment policies, annual

ten per cent.  On all other transactions the half

premium

of commission given me as eneral broker Advice in
iny matter I will be ple: rive you to the best of my
knowledge and ability grati
proposed arrangement was apparently agreed to by
the defendant Brophy, and continued in force until after the
impeached policy was effected
The defendant Brophy deposed as follow I wanted
to know from him the different kinds of insurance, and we
had a talk about it two or three times, and he was telling

plans, and they did not suit me altogether

ng over that thing one night and I wanted
le trouble with the business as possible myself
king over it one night after we had talked
1 ind the next morning 1 told

of during the night, that

eemed to be a convenient and easy way for me
would be to buy the annuiti and let the annuities go for
insurance on my life nd he struck the table and said that

the best idea I ever heard. I have been a long time doing
insurance business and that never came into my mind before
<0 he went out of the room where we were and told the

then what he proposed and that he approved of so

m

1

much, and that is the first insurance he did for me The

insurance here referred to was an endowment policy in the
1

New York Life upon the life of the defendant Brophy
effected in 1885 Shortly before the effecting of the
impeached policy the defendant Brophy had an interview
with Cromar, and this is the account he gave of it I

said I had some more money to put into insurance, and he
said, wouldn't it be much better for you to have a young
life. How would it be if I put it on my life, and he drew
out the figures and showed me the difference in the insurance
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that I would get on his life and on my life, and showed me
the advantage of putting it on his life, and that is the way
he came to put the insurance on his life."”

The defendant Brophy thereupon, through Cromar
applied to the plaintiffs for an annuity bond for $300, and
Cromar applied for an insurance on his life for an amount
the annual premium for which would be met by the annuity
bond, which amount was ascertained to be the sum of
$6,025

The annuity bond was issued by the plaintiffs for the
annual sum of $300, payable to the Defendant Brophy on
the fifth day of March, in each year, and the policy of in
surance on the life of Cromar for $6,025, in consideration
of the annual premium of $300, was issued by the plaintiffy,
payable to Cromar on the fifth day of March, 1917, if living
if not, his executors, administrators or assigns. This policy
was originally written with premiums payable annually
20th February, but was altered, making the premiums pay
able on the sth day of March in each year, the same day
on which the annuity of $300 was payable

The amount charged for the annuity was.....%$2,546.70
and for the premium of insurance.

and from this was deducted one-half of one
per cent. on the sum paid for the an
SUHLY DORA o059 senmassransssivsne $12.7
and ten per cent. on the premium of insur-
ance .....

53,4‘4‘.‘;..,7
these deductions being made in pursuance of the arrange
ment contained in the letter of Cromar of the 27th October
1885. And for this balance of $2,803.97 the defendant
Brophy sent his cheque to the plaintiffs.

Thereafter, until the death of Cromar, who died on the
24th April, 1900, the money payable by the annuity bond
was applied in payment of the premiums payable by the
policy of insurance
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On the 13th of March, 1897, Cromar, by assignment
under his hand and seal, assigned, transferred and set over
unto the defendant Brophy, and for his sole use and benefit
all his right, title and interest in and to the said policy of
insurance, subject to all its terms and conditions, expressly
reserving to the insured, however, sole right and power to
make choice of any investment, option or options granted
under the conditions of said policy, and personally to re
ceive the full benefit thereof without the consent of any

person or persons named therein as assignee or

and that in the event of the death of the said
assignees before the policy became due, then and in that

case the proceeds thercof should be payable when due to

assignee ot

the insured, his executors, administrators or assigns

The defendant Brophy said that this assignment w
not according to his agreement with Cromar ; that by it he
was entitled to an absolute assignment, but that he sub
mitted to taking it rather than have any troubl

The defendant Brophy had no insurable interest in the
life of Cromar, and the policy of insurance, effected as it is
shown by the above evidence it was, was clearly a wagering
policy within the Statute, 14 Geo, IIL, ch. 48, and I do
not think that the provisions of the assignment made it
my less so, for the insurance was an entire contract, and
being void in part, was void altogether I have no doubt
that, so far as the defendant Brophy was concerned, I
weted in ignorance of the law, and with no intention to d

mivthing unlawful

[f the plaintiffs were aware, at the time of this transac
in the evidence

tion, of its nature, and there is a good deal
tending to this conclusion, they would have no right to
come to a Court seeking relief, for they would be in pari
delicto with the defendant  Brophy The learned trial
at they were not aware ol

judge, however, found tl
it, and I am not prepared to dissent from his finding
I at first thought that to entitle the plaintiffs to come to the
Court, seeking the relief they here seek, they ought to have
tendered or offered to return the premiums they had received
with interest ; but I find several cases in which such relief
has been given without any such tender or offer

The proper form of decree to be made herein will he that
the policy be delivered up to be cancelled ; that the premiums
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of insurance received by the plaintiffs be paid to the defend
ant Brophy with interest thereon from the date of their
receipt ; that the plaintiffs do have their costs of this action
that the counterclaim be dismissed with costs, and that this
appeal be dismissed with costs, and that all the costs when
taxed he set off against the premiums and interest pay

able by the plaintiffs to the defendant Brophy

I refer to the following authorities in support of this
decree,

Whittingham v. Thornborough, (Finch Case 31. 2 Equity
Abridg. 635. 2 Vernon 206 De Costa v. Scandrett, 2
Equity Abridg. 636. 2 P. Wms. 170 Desborough

Curlewis, 3 Equity Ex. 175. India & London Life Assce
v. Dalby, 4 De G. & S. 462 ; Prince of Wales, &

i, v. Palmer, 25 Beav. 605 ; The British Equitable Insce
Co. v. . W. Railway Co., 38 1. ]J. Chy. 132. And the
decree made by V. C. Strong in the National Life Insurance
Co. v. Fgan, reported on motion for injunction, 20 Grant

169

OSLE}

The policy in question, though valid upon its face as
being a policy in favor of Cromar upon his own life for a
sum payable to him on the 20th February, 1917, should he
then be living, or to his executors in case of his death before
that time, was an illegal, void and invalid instrument under
section 1 of 14 Geo. II1., chap. 48, because Cromar was not
at its inception the person really interested therein. The
insurance was effected by and for the benefit of the defend
ant, who was to pay the first and subsequent premiums
thereon under an agreement between Cromar and himself,
by which Cromar was to make the application and obtain
the policy and then to assign it to the defendant. The
defendant's own evidence appears to me to establish this
beyond any question, and the case is thus distinguished
from that of these plaintiffs v. Craigen reported in 13 S. C.
R. 278, where the facts showed that the application was
really made by the person whose life was insured, though
for the benefit of persons named in the application and
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policy, and to whom on the death of the insured the policy
was to be payable. There the premiums were payable and
were paid by the insured. The insurance was in its incep

tion one really obtained by the applicant himself on his own
life, though by the terms of the policy the money was
directed to be paid to persons whom he intended to benefit.
As is pointed out in the judgment of the present Chief
Justice of the Supreme Court, no rule of law or statute pre-
vents insurance of that kind : ‘' It is not one which the
statute, 14 Geo. III., was intended to prevent. . . . . Of
course, if it is made to appear by the evidence that the under

taking of the person whose life is assured to pay the
premiums is colourable and the premiums are in reality to
be paid by a third person who has no insurable interest in
the life and who is to have the benefit of the insurance, the
policy will be a wager policy and so within the statute and
void."’

The evidence so plainly establishes all this in the pre
sent case that I think it unnecessary to say more than
that I agree with the findings of the learned trial Judge
thereon. The case of Vezina v. The New York Life, 6 S
C. R. 30, was much relied upon by the defendants. But
that case turns altogether upon the facts which were held
by the majority of the Court to prove that the insurance
was valid in its inception as a bona-fide insurance for his
own benefit- by the person whose life was insured without
collusion between himself and the person who had paid the
premiums and to whom he afterwards assigned the policy
I refer also to the case of Kransv. Reynolds, 1. R. 4 Q. B
622.

An important question, however, bearing upon the pro
per disposition of the plaintiff’s action remains to be con-
sidered. It is clear that where a policy is rot void upon its
face and of which the illegality is made w0 appear only by
evidence dehors the instrument itself, the insurers are not
bound to wait until an action has Leen brought against
them by the insured, but may, just as in the case of a policy
which has been obtained by fraud, ( National Life Ins. Co
v. Lvans, 20 Gr. 469 ) themselves actively seek the inter
vention of the Court to relieve them from liability by can-
celling the policy upon proper terms. North America Life
Assurance Co. v. Craigen, 13 8. C. R. 273, 293 ; Desborough
v. Curlewis, 3 Y. & C. 175. The action, therefore, may
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well lie in the present case as the policy is not on its face
open to the objection relied on. The plaintifis, however,
do not appear to have tendered repayment of the premiums
received by them thereon hefore action, nor do they by
their pleadings, as they did in the Craigen case, submit to
such order heing made in respect thereof as the Court may
think proper. In the present state of the practice I am not
prepared to hold that a tender of the premiums before
action was necessary. It is true that the defendant could
not maintain an action to recover them, cognizant as he
must be held to have been of the illegal nature of his agree
ment with Cromar and of the illegality of the policy
obtained in pursuance thereof. When the policy is avoided
for actual fraud on the part of the insured he cannot recover
back the premiums: Feise v. Parker, 4 Taunt 640 ; Ander

son v. Thornton, 6 Exch. 425 ; Howard v. Refuge Friendh
Society, 54 L. T. N. S. 644 ; and, except where the insured
renounces the contract before the termination of the risk,
the rule is the same when it is avoided for illegality, as for

want of interest or otherwise where the facts were known
to him : Lowry v. Bowrdicu, Dougl. 468 ; Park on Insur

ance, vol. 1, p. 456 : Campbell v. Allen, (1808) 12 Fac

Dec. 853 ; Patterson v. Powell (1832) 2 . J.N.S.C. P. 13;
Dawhker v. The Canada Life Assurance Co., 24 U.C.R. 591
Fraud, or illegality, is an answer to an action by the
insured ** not from any merit in the defendants which justi
fies them in retaining money which ex aeguo et bono is not
theirs, but from the demerit of the plaintiff which excludes
him from the aid of a Court to draw it out of the defen
dants’ hands.’ But where the insurers are unwilling
to await the result of an action upon the policy and
themselves seek the intervention of the Court to relieve
them by cancelling it, a different principle applies. The
money they receive for premiums is not theirs, as the risk
never attached, and therefore in seeking equitable relief
they must themselves do equity by returning the premiums
or submitting to any order the Court may think proper to
make. The distinction is well stated in Schwartz v. The
{nited States Insurance Co., 3 Wash. C. C

Rep. (1812)
170, 175

That was an action by the insured for a return
of the premiums on a policy avoided for fraud. WAaASHING-
TON, J., said: ** The cases of Willingham v. Thornborough,
2 Vern. 206 ; DaCosta v. Scandrett, 2 P. Wms. 170, and
Wilson v. Duckett, 3 Burr. 1361, in which the premium was
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decreed to be refunded notwithstanding the fraud of the
insured in obtaining the insurance, fall short of establishing
the point for which the plaintiffs’ counsel contends. In
the two former the insurers were plaintiffs in Equity seek
ing to set aside the policy on the ground of fraud, and since
the insurers could not in conscience retain these premiums,
no matter how great the demerit of the insured might be
a Court of Equity, governed by its own principles, could
not relieve the insurers on other terms than compelling
them to discharge that to which they had no equitable right
and placing the parties in the situation they were in when
the contract was entered into. The other case, though
tried at law, was made under a decree of the Court of Chan
cery in which the insurers were complainants, and offered
in the bill to repay the preminms

The same rule prevails in more modern cases

In 7he Prince of Wales Assurance Co. v. Palmer (1858)
25 Beav. 605, the policy was avoided in Equity at the in
stance of the Company for the fraud of the person who had
procured it. The premium was ordered to be applied so
far as would be necessary in payment of the costs, and the
residue to be paid into Court, with liberty to apply

In London Assurance Co. v. Mansell, 11 Ch. D. 363
the Company procured the contract for insurance to be re
scinded on the ground of the fraudulent misrepresentations
of the applicant. They had tendered back the premium,
ind it was ordered to be repaid by them Where equity
relieves in ordering the insurance to be cancelled, the general
rule is that the party in whose favour the decree is made
shall do equity by returning the consideration.”' Bunyon
on Life Assurance (1891), pp. 120, 121 ; Barker v. Wallers
(1844, 8 Beav. 96 ; Anderson v. Fitzgerald, 4 H. L. Cas
154

The only hesitation I have had as to the jurisdiction of
the Court to deal with the premiums in this case arises from
the fact that the plaintiffs have not in their pleadings or at
the trial expressly submitted themselves thereto It was
certainly usual under the former practice to make such
a submission in the pleadings, either expressly or by the
general prayer for “‘such further and other relief as the
case might require or the Court might think fit.”” And if
it is really essential, the only consequence would be that
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the plaintiff': action must be dismissed with costs Dealing
with this point, in Barker v. Walters (1844), 8 Beav. g2
the Master of the Rolls said :—'" If it were necessary to
make the offer, this, I own (7. «, the prayer for general re
lief), seems to me to be sufficient The report does not
indicate that any such offer was made in 7%he Prince of Wales
{ssurance Co. v. Palmer, supra And an examination of
the pleadings in the Zgan case, supra, discloses that therc
was neither tender nor offer to return the premium, nor
wnything beyond the prayer for general relief.  That case
was tried before STRONG, ] imd the decree ordered the
policy to be cancelled and the premiums to be set off a
far as might be necessary in pavment of the plaintiffs’ cost
the balance to be repaid to the defendant

I'he plaintiffs, no doubt, have strenuously opposed any
order to repay the premiums, but I think that when they
bring their action to trial, move for the judgment of the
Court and having obtained it insist upon retaining it, they
have made a sufficient submission of all their equitable
obligations as to the premiums to enable the Court to make
the proper order in respect thereof.  They are not now in
position to ask for a dismissal of their action and, therefor
the judgment at the trial must be amended by directing a
reference, if necessary, to ascertain the amount which has
been paid to the plaintifis on account of premiums, and the
payment of that amount to the defendant or so much ther
of as may remain after deducting the plaintiffs’ costs of suit
There should be no costs in respect of the appeal as to the
judgment in the action, success being divided. The appeal
15 to the counterclaim should be dismissed with costs

LISTER, J. A

The plaintifis ask to have a policy of life insu

ued by them on the life of one Alexander Cromar, now
ceased, for the sum of $6025.00 delivered up to I
cancelled upon the ground that it is a wager policy within
the meaning of 14 Geo. II1., and, therefore, void, under
section 1 of that Act

The defendant resists upon the

ground that the policy
was isstied to Cromar upon his own application and for hi
own benefit, and that it was by him duly assigned to the
defendant by an assignment executed on the 13th of March
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1897 and by way of counterclaim he seeks to recover from the
claintiffs the amount of the assurance with interest and
posts, and he also asks for such further and other relief as
may be deemed necessary and proper

The facts, as they are succinctly stated in the opinion
of my brother Street, were these The defendant Bropl
was an elderly man and a priest ; Cromar was an insurai
agent canvassing for one Company, and perhaps for more
and in 1885 he began to do some insurance business for
Brophy. At that time Brophy was in the habit of buying an
nuities from insurance companies, insuring his own life and
allowing the annuity payments to go in payment of the prem-
iums on thepolicies on hislife.  Cromar did all his business in
insuring his life ; and an arrangement was made between them
by which Brophy in effect received the benefit of part of the
commissions which Cromar got from the insurance companies
to whom he took Brophy's application for insurance. Then
in the year 1896 or the beginning of 1897, a new system was
adopted upon Cromar's suggestion, and Brophy took out
cleven policies of insurance in different companies which ar
mentioned in the schedule which has been put in, amounting
in all to upwards of seventy thousand dollars., That system
was this : Brophy purchased an annuity upon his own life
in the company in which he was insured ; in the case of the
North American Life, which is typical of this, he purchased
i annuity upon his own life for three hundred dollars. Then
instead of insuring his own life, he insured Cromar's,
that being part of the arrangement between him and Cromar

for an amount the premiums upon which would be equal
to the amount of the annuity which Brophy had purchased
Then there was a further agreement, as Brophy, who is the
defendant in this action, tells us, under which the policies
were at once assigned to him, Brophy. The advantage
which Cromar was to get from this was the commissions on
the premiums payable to the insurance company and on the
original insurance This arrangement was carried out with
regard to policies in eleven companies; and in ten com
panies Cromar carried out the arrangement to the letter
That is to say, contemporancously with and as a part of the
isurance and of the annuity transaction, Cromar made an
absolute assignment to Brophy of the policies ; but he began
to think apparently before he had completed the assign
ment of the North American policy that he was not getting
cnough out of it, that he was allowing Brophy to insure his
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(Cromar’s) life, and that Brophy was going to make a good
deal of money out of it, while he (Cromar) was making
nothing but his own commissions out of the company ; and
when he came to assign the North American policy, instead
of assigning the policy absolutely, as he assigned the other
ten policies, he assigned it in such a way that if he should
survive Brophy, then he (Cromar) should get the benefit of
the insurance. Brophy said that at the time he got the
assignment he did not like it, that it was contrary to the
agreement under which this insurance had been effected,
but that he was afraid that Cromar might make trouble in
the transaction between them He did not want it too
public, and so he said nothing about it. In other words,
the defendant himself, through his fear of publicity being
given to this large business that he had been carrying on—
an illegal business, I may say, in insurance—and believing
himself to be under Cromar's thumb, rather than make
matters unpleasant, submitted to the breach of his agree-
ment which Cromar had committed by assigning this policy
not absolutely, but in the way in which I have stated it.”

The learned trial judge found that the arrangement
between the defendant and Cromar was one by which the
defendant having no interest in Cromar’s life should be per-
mitted to insure it for his (Brophy’s) benefit, and that the
plaintiffs had no knowledge of such arrangement, and he
held that the plaintiffs were entitled to the relief asked for,
and that the defendant was not entitled to recover back the
premiums paid, and he accordingly gave judgment for the
plaintiffs with costs and dismissed the defendant’s counter-
claim with costs.

The plaintiffs have not, by their statement of claim or
otherwise, offered to return to the defendant the premiums
which they received from him on the policy in question,
Upon these facts T concur in the conclusion arrived at by
the learned trial judge that the policy in question is, as
being contrary to or in evasion of the sions of 14 Geo.
IT1., cap. 48, sec 1, void. That section is in these words :
" Whereas it has been found by experience that the mak
ing insurance on lives and other events wherein the assured
shall have no interest hath introduced a mischievous kind
of gambling, that from and after the passing of this Act, no
insurance shall be made by any person or persons, bodies
politic, or corporate on the life or lives of any person or
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persons, or on any other event whatsoever, wherein the per
son or persons for whose use benefits or on whose account
such policies shall be made shall have no interest or by way
of gaming or wagering, and that every assurance made con
trary to the true intent and meaning hereof shall be null
ind void to all intents and purposes whatsoever

It has no application to an assurance bona-fide effected

by a person on his own life, and who, without consideration
valuable or otherwise, by will or assignment, directs pay
ment of the sum assured to be made at his d o a third
person Ishley v Ishley, 3 Sim. 149 ; Norvth Am. Life
1ss. Co. v. Craigen, 13 S. C. R 3 But an assurance
effected by one on his own life, not for his own use and
benefit, but really for the use and benefit of another, who
has no insurable interest in his life, and who pays the pre
miums and takes an assignment of the policy, 1s void.  The
law looks upon such a transaction as a mere evasion of the
provisions of the Statute Shilling v. Accidental, 27 1. )
Ex.12; 2 H. & N. 43: lezina v. The New York Life, 6
S. C. R. 30. In this case the evidence of the defendant
himself makes it plain that he had no insurable interest
the life of Cromar; t the assurance was effected
Cromar under an arrangement with the defendant, by the
terms of which it was to be effected, not for Cromar's use
or benefit, but for the use anc efit of the defendant, who
under the arrangement, w pay and did pay the pre
miums, and to whom the pe was to be assigned.  Clearly
under these circumstanc transaction, from 1its mcep
tion to its completion assignment of the policy to
the defendant, was md void, as contravening the
provisions of section 1e Statute ; in other words, it is
a wager policy within the Statute, and therefore void ; and
so far as this action is concerned, it is, I think, immaterial
that Cromar did not tully carry out his arrangement with
the defendant by an absolute assignment of the policy

As to the premiums the question arises, are the plaintiffs
in consequence of not having offered by their statement of
claim either to repay the premiums paid, or to submit to
such terms as the Court might think fit to impose entitled
in this action to the relief which they seek ? I think they
are, Mr. Porter, in the third edition of his work on the
Law of Insurance, at p. 95, states both the rule and the
reason for the rule in these words : ** Equity, however, will
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only decree the delivery up of a fraudulent and, therefore,
void policy, when the insurer seeking relief offers either to
repay the premiums paid or to submit to any terms which
the Court may think proper to impose in granting such
relief, which will include the re-payment of premiums, To
hold otherwise would be to let the insurer affirm and deny
the contract in one breath

While the earlier cases seem to support the rule, as Mi
Porter states it, it has not been applied in the more modern
wes.  In Prince of Wales Co. v, Palmer, 25 Beav. 60
where the plaintiffs sought a cancellation of a life assurance
policy on the ground of fraud, no such offer was made, and
vet the Court decreed its cancellation and ordered that th
premiums received by the plaintiffs should be applied in
payment of the costs of the parties ; and in the ca
Courts of Zhe National
15 regards the hearing

se in our
tl Insurance Co. v. Fgan—unreport

id final judgment—which was also
i action for the cancellation of a policy for fraud in
which no offer was made by the bill to repay the premium

or to submit to such terms as the Court might think fit to
immpose, in granting the relief there sought, the

ent

1

Chief Justice of the Supreme Court, then Vice-Chancellor
decreed the relief praved for, with costs to be paid out of
the premiums, and the surplus, if any, to be paid to the
defendant. It would seem to follow from these cases that
whatever the rule may have been, it is not now necessary

that an insurer before he can successfully invoke the aid of
the Court to relieve him from a policy which he alle
be illegal, must, by his statement of claim, offer to
the premiums paid or to submit to such terms as the Court
may think fit to impose in granting relief In such case
the Court will assume that the person seeking relief is will

ing to submit to any terms which it thinks fit to imposc

I think the judgment appealed from should be varied by
ordering that the premiums paid by the defendant with
interest thereon be applied in payment of the plaintiffs
costs, and the residue, if any, paid to the defendant, (sce 7%
British Equitable Insurance Co. vs. G. IR, 381, J.Ch, 132
and that the judgment as varied should be affirmed with costs

Judgment affirmed as varied

Solicitor for the Appellant : 7). O' Connell

Solicitors for the Respondents : Aerr, Davidson, Patter
son ¢ Grant



