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JUDGMENT IN DEFAULT OF DEFENCE.

Some apparent difficulty appears to exist in the minds of some
practitioners as to the proper procedure to be followed in obtaining
judgment against defendants who do not appear, in cases to which
the special indorsement procedure does not apply, and where there
are other defendants un the record as against whom the cause is to
brought to trial. With the view of preventing delays and diffi-
culties in such cases the judges of .he High Court have
recently framed a regulation for the guidance of the officers of the
court in passing records, which we publish in another column, and
which is to take effect at the beginning of the new year. Under
this regulation it will be necessary that the record should in future
show on its face that the action is ripe for hearing against alt
defendants, as against whom judgment is sought. And hereafter
cases are not to be entered for trial till the pleadings are properly
closed as to all parties, 'We may observe that a perusal of the
Kules of Court will show that the procedure intended to be followed
in such cases is very simple, and is based on the pro confesso pro-
cedure of the former Court of Chancery.

In all cases where a motion for judgment is necessary against
a non-appearing defendant, he must be served with the statement
of claim, because the motion for judgment must be based on the
allegations in the statement of claim, The statement of claim,
however, necd not be served on a non-appearing defendant person-
ally, but, under Rule 330, may be posted in the office whence the
writ issued. If the non-appearing defendant does not put ina
defence the plaintiff may then under Rules 263, 586 note the
pleadings closed as to that defendant, and he is then to be deemed
to admit all the statements of fact set forth in the statement of
claim. The action is then ready for hearing on motion for judg-
ment as against such defendant. It is possible that in an action
for foreclosure or sale, where the writ has bzen indorsed under Rule
141, it may not be necessary to serve a non-appearing defendant
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with a ‘statement of claim where there are other defendants who
appear and defend, but this is not very clear, and, even in such a
case, it would seem to be sat‘er to foIXow the practxce above laid
PR ..,,,__,dcwn',_.,.,_ s i e - . . R

Notw:thstandmg the slmphcny of th:s procedure cases havc
been brought to trial against appearing defendants without

closed as against, the non-appearing defendants, and in conse-
quence delay has taken place iu issuing the judgment until the
defect in the proceedings has been remedied and the action brought
into a condition that it could properly be heard and judgment
pronounced pro confesso against the defendants not defending.

v [

CHURCH LAW.

Considerable discussion has taken place in the daily press as to
the soundness in law of the Bishop of Toronto’s position touching
the appointment of a rector of St. James' Cathedral. The case
does not involve any very abstruse question of ecclesiastical law.

In England, in virtue of the jus patronatus, the right to present
a clergyman to the cure of souls is, in the majority of cases, not in
the hands of the Bishops but in the Crown, in certain corporations,
or in private persons (Cf. Burns’ Ecc. Law, i. 5§ d; Phill. Ecc. Law
Vol. L. 330, 331; Blunt's * Book of Ch. Law”, cap. 1TL.). The
jus patronatus is of ancient origin and largely grew out of the
founding of churches by private persons, who naturally enough
claimed, and were accorded, the right to have a voice in the selec-
tion of the clergy who should minister to them. But this affords
us no criterion in the settlement of the St. James’ controversy, as
to which we must look at the Act of 32 Vict. ¢. 51.  The position
of matters in the Church at the time of its enactment would also
be instructive for a thorough examination of the subject,

The above Act incorporated the Synod of the Diocese of
Toronto and united the Church Society of the Diocese of Toronto
therewith. Under the powers conferred the Synod proceeded
to pass its canons, among which we find the following (sec. 3 of
Consolidated Canons of 1894) :—* On the vacancy of any rectory,
incumbency or mission within the diocese (with the exception of
missions sustained, in whole or in part, by the Mission Board, the

previously serving the statement of claim on, or noting the pleadings
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mode of appoiritment to which missions ‘shali ¢ontinue as hereto-
fore), the appointment to the vacancy shall rest in the Bishop of
the diocese ; it being, however, provided that, before making such’

- -appointment, the Bishop shall ¢onsult with the churchwardens of

the said { .rish or mission, and with the lay representatives of the
samé; provided that such lay representatives are resident within
the said parish or mission”.

Now, under this canon it is abundantly clear that the right of
appointment rests with the Bishop; but before he makes the
appointment he is obliged to “consult with” the churchwardens
and lay-delegates, The word used is one in common use, but it
is important to get at its full force. In the “Century Dictionary ”
Vol. 11, p. 1219, the meaning of the word “consult” (followed by
“with”) is "to seek the opinion or advice of another for the
purpose of regulating onc’s own action or judgment”. That is
also the meaning of the Latin original. The Bishop is therefore
bound to seek the opinion or advice of the appropriate officials of
the Church for the purpose of regulating his action or judgment ;
but is he bound to follow such opinion or advice or pay any atten-
tion to it in the exercise of his right to appoint?

In Fohnson v. Glen, 26 Gr, 162, the subject was touched upon,
and a suggestion thrown out that there was room for argument
that the Bishop has not the absolute right claimed for him. The
following passage occurs in the judgment:—¢ There Jloes not
appear to be anything in the canon to sanction the claim of the
Bishop, in some of the correspondence, that he alone has the right
of nomination, or, as it is expressed, that the initiative belongs to
him, nor that the feelings and wishes of the congregation are only
to find expression in the shape of *specific objections’ to his
nominee. A person may be wholly unsuitable to meet the require-
ments of the parish, and yet it may be impossible to set forth the
grounds of unsuitableness so as to be intelligible to other men.
The popular antipathy may be, to use the language of Dr.
Chalmers, ' too shadowy for expression, too ethereal to be bodied
forth in language. . . . Not in Christianity alone but in a
thousand other subjects of human thought, there may be antipathies
and approvals, resting on a most solid and legitimate foundation

not properly, therefore, without reasons deeply felt, yet incapable of
being adequately communicated.”
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It was not nécessary in the above case to decide what the
Bishop's rights would have been had there been a consultation
within the meaning of the canon, for it was held that there was no

~guch “consultation, the matter having ' been -discussed-by- corres-
pondence. We ‘would, however, venture to think that notwith-
standing the strength of the word “consult” and the argument
that its use precludes the thought of the consuitation being an
empty form-—a mere interview—that nevertheless the wording of
the canon is too definite and positive to be overcome, and that the
Bishop, if he so chooses, may exercise his c.vn judgment, even in
contravention of the wishes and opinion of the representatives of

. the congregation,

THE MANUFACTURING CONDITION IN LICENSES TO
CUT PINE TIMBER.

We publish elsewhere a brief statement of the effect of the
elaborate judgment in which Mr. Justice Street recently upheld
the validity of the provincial legislation, prescribing that licenses
to cut pine timber on Crown lands shall be issued subject to the
conditions that the logs shall be manufactured into sawn lun ber
in Canada, (Swmyplie v, The Queen, post p. 761). The case will pre-
sumably be carried up to the higher courts, and until the Privy
Council has finally determined the question at issue, the present
settlement of the rights of the parties concerned can on': "
regarded as provisional. But as the claims of the petitioners
were presented by the ablest constitutional lawyer in the Dominion,
it may reasonably be supposed that very little that could possibly
be urged in their behalf was left unsaid, and that any arguments
which may hereafter be offered to sustain their position will differ
rather in form than in substance from those which were submitted
to Mr. Justice Street. This circumstance will perhaps serve as
a sufficient justification for making a few comments upon the
<cgse which would otherwise seem somewhat premature.

As the provisions of the Order in Council of Dec. 17th, 1897,
by which the * manufacturing condition ” was first imposed were
subsequently ratified by an Act passed a month later by the
Ontario Parliament, the doctrine laid down in L'Unson S¢. Jacques
V. Belisle, L.R. 6 P.C. 31,and kindred decisions, necessarily debarred
the petitioners from impugning the validity of the condition merely

~ea
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on the ground that it was an interference with vested rights,
though this conception of the situation was emphasized by their
] counsel tHr another purpose. The case, therefore, was argued with
BEE o '“fefefence*to‘three'questiousf:*('i')*Wlﬁt‘Wa*s'*:ﬁéﬁg‘gufe’;md*é;«'&éﬁt’"“"“‘“"' .
of the rights conferred by the licenses, as originally issved? (2)
Were those rights cut down and modified by the Order in Council
and the Act of Parliament above referred to? (3) Was the Pro-
vincial Parliament exceeding its powers when it passed that Act?
The contentions of the petitioners under these three heads were as
follows: (1) That the effect of the original license was to invest
the licensees with certain definite rights as to the cutting of timber
on the specified arecas of Crown lands, and that they were absolutely
entitied to a renewal of these licenses at the end of each year,
provided they paid the stipulated dues and complied with such
directions, fairly coming under the category of “regulations”, as
might from time to time be promulgated by executive offizers of
the Province of Ontario. (2) That the “manufacturing condition”
does not come under that category, and therefore impaired the
value of the rights accruing under the license in a manner which
the licensees had not taken, and were not bound to take, into their
calculations at the time they invested their capital. (3) That, even
if these contentions were not sustainable, the Order in Council
and the Act of Parliament introducing the “ manufacturing con-
dition ” were not intended by the Executive and the Legislature
to apply to any licenses except those which might be issued in
future years. (4) That the petitioners were, in any event, entitled
to succeed, for the reason that the Provincial Parliament, in under-
taking to passa law,the necessary and contemplated effect of which
was to prevent the exportation of logs in their unsawn condition,
4 were trenching upon the legislative domain of the Dominion
Parliament, to which, by sec. 91, sub-sec. 2, of the British North
American Act, has been assigned the exclusive authority to
regulate trade and commerce.

84 All these contentions Mr. Justice Street has answered in the
negative, and we have no hesitation in saving that we regard the
reasoning of his lucid and carefully prepared opinion as unanswer-
able. The legal position of the Crown seems to us quite impregn-
able, and must remain so unless the case of the petitioners can be
strengthened by the production of additional arguments based upon
grounds which are not as yet apparent. As the full text of the
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judgment will soon be in the hands of ' the profession, it is
needless to follow Mr. Justice Street step by step through his
discussion of the principles involved. It will not be amiss, how-

_.ever, to-offer—a—few brief remarks- designed-to -place in-an-even-- -

stronger light than has been done by this opinion the untenable
character of the petitioners’ claim.

In dealing with their first and second contentions both court
and counse! have never lost sight of the fact that one of the parties
was the Crown. Yet it seems to us that the decision should have
been the same even if the licenso~ had been a private person. The
revocability of a license being one of its distinctive characteristics,
(sce Wood v.L  itter, 13 M. & W, 838), a different quality is not
predicated of it except for some special reason, and it is safe
to assert that the very clearest evidence of intention would be
necessary to induce a court, in any ordinary case, to infer the
creation of a license which would not only curtail some of the
most essential incidents of a freehold, but invest the licensee with
the right to demand that this situation should be prolonged inde-
finitely. The petitioners wholly failed to suggest any sufficient
grounds for drawing the conclusion that their licenses placed
them in a position which can only be compared to that implied
by the enjoyment of a copyhold or an Ulster tenant-right. On
the contrary the entire contents of these licenses and the instru-
ments on which they are based point almost irresistibly to the
inference that the licensor did not intend to call into existence a
contract carrying with it an indefeasible right of renewal. It
seems impossible to contend that even a private person can be
regarded as having issued a license susceptible of being perpetu-
ated simply at the will of the licensee, when he categorically
declares that it expires on a certain date, and will only be
renewed on condition that the licensee has complied with such
regulations as may have been promulgated in the meantime with
regard to the property. Against such a clear and specific
reservation of a right to alter the terms of a license at the end of
each year, it is submitted that even the doctrine of equitable
- estoppel could not prevail, any more than that doctrine would
ensure to the benefit of a contractor on a railway or other public
work who might have been dismissed by the supervising engineer
acting under discretionary powers vested in him by the contract.
In the latter case the party suffering from the enforcement of an
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authority reserved by the terms-of the agreement itself would be
deemed to have accepted the disadvantages as well as the advan.
tages of the situation and to have noclaim to relief, and there is no

-apparent reason why the licensee in the present instance should not - - -

be equally debarred from all remedy under similar circumstances.
The special point emphasized by Mr. Robinson, that the “manu-
facturing condition” cannot reasonably be included in the category
of “regulations,” strikes us as being at least open to dispute upon
general principles. But whatever importance might otherwise be
attached to this agreement, we venture to think that it loses all
weight when a perusal of sec. 1 of chap. 23, of the Consolidated
Statutes of Canada, the provision in force when the petitioners’
licenses were issued, shows that licenses were to be granted " sub-
ject to such conditions, regulations, and restrictions as may from
time to time be established by the Governor in Council” Such
words are, it is clear, amply sufficient to cover an alteration in the
terms of the license like that which is impugned.

The force of these considerations is greatly increased when we
come to apply them to a grant by the Crown of a license to do
certain acts “with respect to its own property, especially when that
property is forest timber.

In the first place the effect of the enabling statutes and the
other instruments on which the petitioners base their claim is
placed still further beyond dispute by vouching in aid the well-
known canon of construction which, in cases where the Crown is
the grantor, demands the application of a doctrine precisely the
reverse of that which is embodied in the maxim, Verda chartarum
Jortius accipiuntur contra proferentem. (Broom's Maxims, p. *607).
It is in fact somewhat surprising that neither the counsel nor the
court made any reference to a principle of such controlling import-
ance, especially when it was expressly urged that “ the injustice of
interfering with the vested rights of existing licensees obliged the
court to place the strictest possible construction against the
Crown upon the Act and the Order-in-Council, as being ex post
facto legislation.” Thereally important question in this connection
was obviously, what were the rigllts conferred by the original
license? This, Mr, Justice Street points out, .but he fails to
notice that, if the principle of strict construction is to be imported
into the controversy at all, the only effect must be to strengthen
the position of the Crown.
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The nature of the subject-matter. of the license also raises an
additional presumption in favor of the Crown. It would be wholly
unjustifiable to impute to a legislative body or to executive officials
_.a_forgetfulness of the fact that circumstances may arise at some
future time which will indicate that, in the interests of the State,
the cutting of timber in particular localities should be partially or
entirely prohibited for a longer or ehorter period. Indeed it is
notorious that persons whose judgment in such matters is of value
liave already been urging that a Forestry Law, of which it is clear
that some such prohibition would constitute not the least important
part, should be enacted without delay., Yet if we accept the
argument of the petitioners in its entirety, the Crown has forever
divested itself of the right of protecting the public by any pro-
vision of this character, so far as regards the timber limits covered
by licenses similar to theirs, Even if, as Mr. Blake in his argu-
ment took care to point out, the whole course of legislation in this
Province did not show unmistakably that the policy of the various
law-making bodies has been to grant privileges in respect to timber
lands on such a basis that “the executive should always have a
free hand to deal with them when the season was over,” we should
still maintain that a theory which con. .cts us to such preposterous
conclusions must be unsound.

Since then, it must,as we think,be conceded on gencral principles
that this right of the Provincial Government to prohibit entirely
the cutting of timber always remains in reserve, it cannot be pre-
sumed, in the abscnce of the clearest evidence, that it has ever
contemplated the issue of any licenses which would curtail its
liberty of action in this respect, or, to state the matter in a form
which expresses the dilemma with gruater technical correctness,
would expose it to the imputation of bad faith if it put its
undoubted plenary powers into operation. The applicability of
this consideration to cases like the present is obvious. The greater
includes the less. The inference is irresistible that, as the Pro-
vincial Government must be supposed to keep constantly in view
the necessity for a complete resumption of control, it is impossible
to argue that there can have been any intention to create a bar
to such resumption which would have left the Province a most
undesirable choice of alternatives, viz., the voting of an indemnity
to persons deprived of their licenses, or the passing of a measure
which, while within the legislative competence, would be a gross
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breach of fair dealing. For judicial purposes, it is submitted, we
are bound to assume that the licensees understood this situation,
and therefore accepted their licenses in view of the possibility

. that thase licenses might as any time.be- either cancelled entirely -

or fenced about with restrictions which would diminish the value
of their rights, their only resource in that event being an appeal
to “the infallible justice of the Crown.” (See Craigv. Templeton,
8 Gr. 483).

In approaching the constitutional aspects of the case we think
it desirable at the outset to clear away a misconception which
we suspect, tends with many persons to obscure the real nature of
the situation, and may have even procured the petitioners a certain
amount of sympathy. It does not follow that, because their claim
is rejected parily on the ground that the Provincial Parliament has
been acting within its constitutional powers in imposing the manu-
facturing condition,” they should be looked upon as persons who
have suffered an essential wrong from which they would otherwise
have been secure, It is not and cannot be denied that the power
to secure by appropr’...e means the same ultimate results as those
aimed at by the * manufacturing condition,” resides in some one
of the Canadian law-making bodies. Anyone, whether he be a
citizen or an alien, who engages in the business of lumbering within
the Dominion invests his capital upon the understanding that the
power may possibly be exercised. Persons in the position of the
petitioners have of course a perfect right to dem ind the determina-
tion of the question whether a measure li'.e the one under dis-
cussion is properly or improperly enacted by the Provincial
Parliament. But it is clear that, if their privileges were at any
time liable to be curtailed by the passage of sucha measure, their
appeal to constitutional doctrines is,if we consider the purpose for
which those doctrines are invoked, nothing better than an attempt
to take advantage of a mere technicality, and that their claim for
redress is wholly without merit, in so far as niay be supposed to
depend upon the ground that they have been subjected to burdens
greater than those which they could have been expected to take
into their calculations when they received their licenses.

The argument that the “ Manufacturing Condition ” is virtually
equivalent to a prohibition against the export of a certain article,
and therefore invalid as being an invasion of the legislative
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domain of the Dominion Patrliament has a certain superficial
plausibility. But it is only necessary to recur, from a slightly
different standpoint, to the considerations already dwelt upon in
order to .understand its inherent ineffectiveness. . As.Mr. Justice
Street very pertinently points out, the Provincial Parliament and
Provincial officials are here dealing with the property of the political
entity of which they are the legislative and the executive agents.
That the provision of the British North American Act relating to
the regulation of trade and commerce is applicable only to private
property, and was not intended to trench upon the prerogative
powers of the Provinces, can hardly, we think, be disputed. There
is nothing to prevent the Ontario Parliairent from enacting that
the cutting and manufacture of timber shall be a State industry,
operated by its own employés, and determining, as an incident of
such operation, the stage of manufacture at which such employés
shall be permitted to export the timber. This would, in a certain
sense, amount to a regulation of trade and commerce, but mani-
festly such legislation is essentially nothing more or less than a
declaration of the will of the State that its property shall be
disposed of in acertain tnanner, And if the Provincial Parliament
has the right to prescribe that government employees, in the
conduct of the business of the State, shall comply with a “ manu-
facturing condition,” it seems wholly unreasonable, not to say
absurd, to argue that, if it chooses to delegate its rights as regards
the cutting of timber to private persons, it may not impose
upon themn a similar condition.

THE SAW LOG CASE.
SMmyLIE v. THE QUEEN,

As our readers are doubtless aware the judgment of Mr. Justice
Street on the petition of right presented by certain American
holders of timber licenses in the Province of Ontario claiming the
right to export saw logs upon the conditions stated in the licenses
at the time of the purchase of the limits, uncontrolled by any con-
ditions inserted in subsequent reriewals of the license, was against
the petitioners upon all the points submitted. That the case was
ably argued may be assumed from the fact that Mr. Christopher
Robinson, Q.C,, was leading counsel for the suppliants, and that
Mr. S. H. Blake, Q.C., led for the Ontario Government,
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The case of the suppliants rested largely upon two grounds:
1. That having purchased the limits upon certain conditions set
out in the license, which is by custom renewable from year to year,
thz 7-should not be bound by other conditions injuriously affecting:
their rights subsequently inserted without their consent, and with-
out compensation for the injuries so sustained. . 2. That the action
of the Provincial Government in prohibiting the export of the logs
was ultra viries as infringing upon the power to regulate trade and
commerce exclusively vested in the Dominion Government.

We will first briefly reier to the secoud ground of complaint
upon which the judgment is clear and we think conclusive,

The-Governinent of Ontario does not prohibit the exportation of
lumber. In effect it simply says that it shall not be exported in
the shape of logs. The license does not vest the timber absolutely
in the holder of the license. It gives hiin the right to cut timber
during the period for which the license is issued, subject to certain
conditions. Those condition complied with, the holder of t'e
license can deal with the timber as he pleases, and may export it
or sell it at home as suits his convenience. If the contention of
the suppliants was allowed to prevail a very serious interference
with the rights of the province to deal with its own property would
be established. The same rule would apply to minerals, ard to
many other articles. As was well put by Mr. Justice Street, the
Dominion Government could have no power to decide in what way
the property of the province should be dealt with, and if the
province is not to have the power of regulating the manner in
which its undoubtad property is to be disposed of, in whom is that
power to be vested ? Furthermore the power of tie Dominion to
regulate trade and commerce is not confined to articles of export;
and the contention of the suppliants, if carried to its logical conclu-
sion, would establish the right of the Dominion Government to set
aside any regulation of the province which affected the purchase or
sale of its property. The point is an impertant as well as an
interesting one, especially in view of the reccat regulations by
the Provincial Government regarding nickel and other ininerals,
and is, in our opinion, r..i dependent upon the rights of the
holders of timber licenses under the terms of their licenses.

Into the other questions a very different element enters, and
one not so easily disposed of. That element is the equitable right
of the owner of the limit to a property which he purchased upon
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the supposition that he could be always free to-deal with it as he -
intended to deal with it at the time of the purchase, and in con- .
sideration of whizh he paid a price possibly higher than he would r

woeoe e have-paid -had -he-foreseen the -change—-in--the - conditions. subse- - —
quently made.

This is at first sight a very plausible, but, as a little considera-
tion will show, a very superficial and very erroneous view of the
question. In the first place, as the judgment clearly points out, it
is opposed to the strictly legal aspect of the case. In popular
langua; v and in accordance with the view of the lumberman, we
speak of the license holder as though he were the absolute owner
of the property described in the license, which is a contradiction in
terins. Legally he has no right outside of the terms of his license,
which is ot a conveyance of the timber, but merely a right to cut
and remove it. Leaving, however, this part of the case, upon
which it is unneccessary to dwell, we turn to the equitable view, in
which, if anywhere, the strength of the case of the suppliant lies.
Is he then such an innocent purchaser as to be entitled to have,
as he asks, the strictest possible construction placed against the
Crown upon the Act and upon the Order in Council, under
authority of which the license is issued, as being ex post facto
legislation, and a violation of the terms upon which he obtained
his rights, whatever they may be.

In answer to this it may be said that the purchaser of the limit
always had in mind not only the possibility but the probability of
the export of logs being by some means prevented. lle knew that
the Dominion Governinent had imposed an export duty, and he
had, as he supposed, protected himself by legislation in his own
country against such a thing being done in the future. And having
taken this precaution he thought he was safe in running the risk of
anything else being done to prevent him from pursuing his own
interest in a way which he well knew was exceedingly detrimental
to the interest and opposed to the policy of those with whom he
was dealing, and which they were sure to put a swop to by any
legitimate means in their power. And now that a means has been
found of preventing him from using his property in a manner
injurious to the country in which i. is situeed, he appeals to the
sense of justice in the Gouvernment of Ontario to protect him in
“ning that which he knew beforehand they might il so disposed
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prevent him from doing and which, by the terms of the license
under which-he holds the property, they had a legal right to do,
We should be sorry even to seem to argue that any action on

_the part of the American Government would justify ours.in retali.. .

ating upon private citizens for injuries sustained by the people of
this province. That however is not the point; but merely the
construction of a contract entered into by keen business men
thoroughly understanding their position and making the best terms
they could for themselves under the circumstarces, No one was
better informed than were the American purchasers of timber
limits of the real state of things. They knew as weli the risk they
were taking in the respect we are considering as they knew the risk
of their rafts being broken up in the middle of Lake Huron,
The whole course of the legislation prompted by them has heen
such as to justify the people of this province in standing strictly
upon their legal rights, and also in believing that the circum-
stances and conditions under which these licenses were granted
warrant thein in refusing to accept what they claim as an equit-
able plea, which however in effect work a great wrong to this

country,
W. E. O'BRIEN.

Archibald B. McCallum, of the village of DPaisley, in the
Province of Ontario, barrister-at-law, has been appointed to be
judge of the District Court of the Provisional Judicial District of
Manitoulin, in the Province of Ontario, and a Local Judge of the
High Court of Justice for Ontario.

D. F. McWatt of the town of Barrie, barrister-at-law,'has been
appointed Senior Judge of the County of Lambton and a Local
Judge of the High Court of Justice for Ontario.
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ENGLISH CASES.

" EDITORIAL "R‘E‘VIE‘W"OF‘C‘FRRENT“ ENGLISH
DECISIONS.
(Registered in accordance with the Copyright Aet.)

ADMINISTRATION WITH WILL ANNEXED —EXRCUTORS, POWERS AND DUTIES
OF—LAW OF CHiLl= EVIDENCE«-GRANT TO WIDOW,

In the goods of Whitelegg (1899) P. 267, was a case in which a
grant of administration with the will annexed was made to the,
testator’s widow under the following circumstances: The testator
died domiciled in Chili, leaving a will appointing two executors,
one of whom died without taking probate. The other could not
be found. The only property in England consisted of a debt.
Proof was given by a notary public (not a qualified Chilian lawyer),
and accepted by the Court, that by the law of Chili the duties of
-an executor in that country were confined to seeing that the estate
was duly administered by the acting heiress, who in this case was
the testator’s widow.

CHARITY —WiLL — FAILURE OF GIFT - SPECIFIED OBJECTS NOT CHARITABLE —

Costs,

Huntey v, Attorney-General (1899) A.C. 3009, was known in the
courts below as Re Hunter, Hood v. Attorney-General. The House
of Lords (Lords Halsbury, L.C, and Lords Watson, Shand and
Davey) have now reversed the decision of the Ccurt of Appeal
(1897) 2 Ch. 105, (noted ante, vol 33, p. 727) and restored the
judgment of Romer, J. (1897) 1 Ch. 518, (noted ante, vol. 33,
p. 493). The case turns upon the construction of a will, whereby ]
the testator bequeathed his residuary property “legally applicable
to charitable purposes” to trustees to apply the income or any
portion of the capital—(1) for or towards the purchase of advow-
sons or oresentations, or (2) in erecting or contributing to the
erection, or improvement, or endowment of churches, or schools,
or (3) in paying or contributing towards the payment of the
salaries of rectors, vicars, or incumbents, schoolmasters or teachers,
on certain specified conditions as to the doctrines held and taught
by such clergy, schoolmasters and teachers. These conditions the
House of Lords held could not be applied to the purchase of
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advowsons and presentations, and although they conceded that a
charitable bequest might be declared as to advowsons and
_presentations, as held by Kay, ], /n re S¢. Stephen, Coleman St.,

39 Ch. D. 492, yet they held in this instance none had been in
fact declared, and no * necessary implication” of one could be
drawn from the terms of the will: a bequest to apply money in or
towards the purchase of advowsondand presentations simpliciter not
being a guod charitable bequest, and there being no general trust
for charity binding the whole fund, their Lordships held that as
the bequest failed in part it must fail altogether, and that the
residuary estate was undisposed of. The Attorney-General, who
appeared in support of the judgment of the Court of Appeal, was
held entitled to be paid his costs out of the fund, notwithstanding
that he had failed on the appeal, but the l.ord Chancellor said
it was not to be taken as an absolute precedent that in all such
cases the Attorney-General was entitled to his costs out of the
estate. The largeness of the amount involve ', and the fact that
the Court of Appeal had decided in favour ui the validity of the
bequest, being points which weighed with the court in granting
him costs in the present case.

.
TRADE MARK --DESCRIPTIVE NAME—INJUNCTION,

The Cellnlar Clothing Co. v. Maxvion (1899) A.C. 326, is a
decision of the House of Lords (Lord Halsbury, 1..C,, and Lords
Watson, Shand and Davey) on an appeal from the Scotch Court
of Session, the point involved being, however, one of general
interest. The action was brought to restrain the use of the word
‘cellular ' as applied to clothing, the plaintiffs claiming that they
had applied the word to cloth manufactured by them in a certain
way for ten yvears past, and thereby acquired the right to use it as
a trade name distinguishing their particular goods. The defendants
(a wholzsale firm) had recently applied the word to cotton and
woollen goods sold by them. Their Lordships affirmed the
decision of the Court of Session, dismissing the action on the
ground that the word “cellular” is an ordinary English word,
which appropriately and conveniently described the cloth sold by
the defendants, and that the term had not been proved to have
acquired a secondary or special meaning as signifying only the
goods of the plaintiff, as was the case in Reddaway v. Banham
(1896) A.C. 199
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EQUITABLE RIGHT - UNDERGROUND TRESPASS ~FRAUD - STATUTE OF LIMITA-
TIONS—CHAMPRERTY,

Bull Coal Co.v. Osborne (1899) A.C. 381, is a decision of the
~ Judicial Committee of the Privy Council "(Lords Macnaghten,
Morris and James) on appeal from the Supreme Court of New
South Wales. The appeal arose in a winding-up matter. The
Bulli Coal Co. had been ordered to be wound up, and Osborne
claimed to prove a claim for damages under the following circum-
stances, Osborne had in 1893 leased to the Bellambi Coal Co. a
tract of fifty acres of what was then supposed to be virgin coal-
bearing land, After the execution of the lease, it was discovered
that the Bulli Coal Co. had been, for a series of years prior to the
lease, extending from 1878 to 1880, fraudulently and secretly
trespassing on the property and abstracting coal therefrom. It
was then agreed betweea Osborne and the Bellambi Company that
Osborne should take proceedings against the Bulli Co. to recover
damages for the trespasses thus committed by them, that he should
employ for that purpose the solicitor of the Bellambi Co, and that
that company should be entitled to 9214 per cent. of the amount
secured from the Bulli Co, and should indemnify Osborne against
all costs of the proceedings. The claim of Osborne was resisted
on behalf of the Bulli Company on the ground that the agreement
between Osborne and the Bellambi Co. was champertous, but this
was subsequently abandoned, and in the opinion of the Judicial
Committee was untenable; it was also contended that Osborne's
claim for damages was barred by the Statute of L.imitations, and
this was the point mainly relied on by the appeliants. Their
Lordships’ conclusion was that in the present case the trespass was
proved to have been knowingly committed, and that fact constituted
a fraud which prevented the running of the statute until Osborne
discovered the fraud, and, therefore, that the claim was not barred.

B.N.A. ACT 1867, s5. 91, 92— RAILWAY~LEGISLATIVE POWERS AS REGARDS

RAILWAYS —~MUNICIPAL LEGISLATION AFFECTING DOMINION RAILWAY,

In Canadian Paclfic Railway Co.v. Notre Dame (189g) A.C
367, the Judicial Committee of the Privy Council (The Lord
Chancellor and Lords Watson, Hobhouse, Macnaghten, Morris,
Shand and Davey) were called upon again to determine what are
the legislative powers of the Dominion and Provincial Legislatures
regarding Dominion Railways under ss. 91, 92, of the B.N.A. Act,
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and their Lordships hold. that under s. 91, g-s. 20, and s. 9'2,"3-5. 10,
the Duminion Parliament has exclusive right to prescribe regula-
tions for the construction, repair and alteration of the Canadian

~"Pacific Railway; and the’ Provincial Legislature has no power to

regulate the structure or repair of any ditch forming part of its
authorized works; but it is within the power of a Provincial
Legislature to make regulations for the keeping of such ditches,
within its territorial jurisdiction, clean and free from obstructions.

GUARANTEE —BoND—CONSTRUCTION—RECITAL IN HOND.

Australian Joint Stock Bank v. Bailey (1899) A.C. 306, is an
appeal from the Supreme Court of New South Wales, and the
only question involved was the construction of a bond. The facts
were as follows: The respondent with others gave a juint and
several guarantee to the appellant bank limited to £2300, in
respect of overdrafts by a customer of the bank. Subsequently,
the respondent, with others, gave a joint and several bond to the
bank, reciting a desire for advances tc the same customer, and
securing the payment of the balance of the account current. The
wction was brought both on the guaran’~e, and the bond; the
guarantee was held to be invalid, and the defendant claimed that
his liability on the bond was limited to the amount due ovr - and
above that intended to be secured by the guarantee, This con-
tention was based on the ground that the bond contained a
recital that the obligors were desirous to obtain advances “in
addition to the sum ” secured by the guarantce : but inasmuch as
the condition of the bond clearly covered the whole balance due
in respect of all moneys advanced by the bank to the customer in
question, the committee was of opinion that its operative effect
could not be restricted by the recital, and allowed the appeal and
reversed the judgment of the court below.

WILL—EVIDENCE OF EXECUTION OF WILL—DENIAL BY ATTESTING WITNESS—

TESTAMENTARY CAPACITY.

Pilkington v. Gray (1899) A.C. 401, was an appeal from the
Chancery Court of Bermuda. The action was to establish a will,
and for administration of the testator's estate, in which one of the
defendants contested the validity of the will, both on the ground
of its not having been duly executed, and because of the testator’s
alleged want of testamentary capacity. Probate had been granted
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-on the evidence of the two attesting witnesses, one of whom in
the present action retracted the evidence formerly given by him,
and swore in effect that the signatures of the testator and witnesses

- had been-forged. . The .other attesting witness was not called on,
but his absence was held to be sufficiently accounted for. Not-
withstanding the above evidence, the court below had disbelieved
the witness, and had confirmed the probate, and the Judicial
Committee. (Lords Hobhouse, Morris and Davey, and Sir R,
Couch) affirmed the decision. The evidence in support of the
alleged want of testamentary capacity merely consisted of proof
that the testator was eccentric in his acts and conduct, and in the
opinion of the committee was wholly insufficient.

FRAUDULENT PREFERENCE-—CONVEVANCE TO MAKE GOOD BREACH OF TRUST,

Sharp v. Jackson (1899) A.C. 419, is the case known in the
courts below as New Prance & Gerrard's Trustee v. Hunting (1897)
1 Q.B. 6oy and 2, Q.B. 19 (noted ante, vol. 33, pp. 520, 649. It
may be: f&membered that the sole point was whether a conveyance
of property made on the eve of insolvency by a trustee who had
committed breaches of trust, in order to make good to his cestui
que trust such breaches of trust, without any pressure or request
by the cestui que trust, was a fraudulent preference within the
meaning of the Bankruptcy Act. The Court of Appeal held that
it was not, and the House of Lords (Lord Halsbury, L.C, and
Lords Macnaghten, Morris and Shand) now affirm that decision.

PRACTICE —JURISDICTION—~SERVICE OF WRIT—FOREIGN CORPORATION DOING

BUBINESS IN ENGLAND—AGENT—OFFICER—RULE §5—(ONT. RULE 150).

In La Compagnie Générale Transatlantique v. Law,—La Bour-
Zogne (1899) A.C. 431, the House of Lords (Lord Halsbury, 1..C,,
and Lords Macnaghten, Morris and Shand) gives its approval to
the decision of the Court of Appeal (1899) P. 1 (noted ante,
p. 187) that where a foreign corporation does business in England
in such a way as to be resident there, it may be sued there and
the writ may be served on its officer in England.

CERTIORARI—JURISDICTION OF INFERIOR COURT,

Skinner v. Northallerton C.C. Judge (1899) A.C. 439, may be
usefully referred to on the practice as to certiorari, A judge of
the County Court had, in a bankruptcy proceeding pending before
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him, issued a warrant for the arrest of the bankrupt for not attend-
. ing to be examined in respect to his affairs. The bankrupt then
_ applied -to the High Court for a certiorari to bring up the warrant o
- f- . forthe purpose of quashing it on the ground of want of jurisdic= ~ —
g | tion. The House of Lords (Lord Halsbury, 1.C., and Lords '
Macnaghten, Morris, Shand and Brampton) unanimously upheld
the decision of the Court of Appea! dismissing the motion, on the
ground that the judge of the County Court clearly had jurisdiction
in the proceeding in which the order was made, and that if it were
: wrong it could be corrected only by application to himself, This
' establishes the well-settled practice on this point that certiorari
only lies where the inferior tribunal is acting without jurisdiction,
and cannot be used as a substitute for an appeal.

COMPANY —FLOATING CHARGE — DEBENTURES-—SALE OF BUSINESS~INJUNCTION.

In Re Borax Co., Foster v. Borax Co. (1899) 2 Ch. 130, the
plaintiffs- were the holders of debentures which were a charge by
way of floating mortgage on the assets of the company, and
mature " in case of a winding-up. The company had power to
amalgamate with, or sell its assets to, another company of the
same kind, and, in pursuance of this power, con‘racted to sell its
assets to another company, and the plaintiffs in this action claimed
an injunction against the company to prevent it parting with its
assets. North, ], granted the injunction on the ground that the
sale of the entire assets of the company was equivalent to a
discontinuance of the business of the company, and entitled the
non-assenting debenture holders to prevent the sale being carried
out without due provision being first made for the payment of
their claims,
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 The Forum.
A CAUSERIE OF THE LAW.
o CONDUCTED BY - CHARLES MORSE: — = e e

It has been debated whether Lieut. Winston Spencer Churchiil,
of the Fourth Queen’s Own Hussars, who went to South Africa at
the outbreak of the war in the capacity of newspaper correspon-
dent, so far infringed the recognized rules of war by employing
arms against the Boers as to render his life forfeit to his captors.
We think he did not. He simply laid down the status of a non-
combatant,and assumed that of a combatant—so becoming liable to
be treated as an ordinary prisoner of war in casec of capture.
{Hall’s Intern. Law, 3rd ed. 403.) He did not incur thc punish-
ment of one who had been guilty of a breach of faith (Grotius : iii,,
4, § 17); nor that of one who had violated any express or implied
pledge. (Bynkershoek: Quaest, J.P, i, 1.). He merely accom-
panied the British troops, and fought with them. * A combatant
is any person directly engaged in carrying on war, or concerned in
the belligerent government, or present with its armies and assisting
them.” (Woolsey’s Intern, Law, 6th ed, § 134, p. 214) While a
non-combatant may not practice a fraud upon the enemy and save
his skin if captured, yet the law holds him in no parlous case if he,
like Lieut. Churchill, forgets under the stress of circumstances that
the pen is mightier than the sword, and goes berserk in the thick
of a very pretty fight, -

* * * To anyone reading with care the extremely painstaking
and exhaustive arguments of counsel befoie the Archbishops of
Canterbury and York at the [.ambeth “hearing” in May last, it
would seem impossible that a reported case of any moment bearing
on the questions at issue could have been overlooked ; yet such
scems to have been the fact. In a case involving the impugned
ceremonial use of incense and processional lights set for argument
recently before Mr. H. C. Richards, Q.C,, M.P,, at «ne of the
“ Moots” at Gray's Inn, Mr. R. W. Burnie for the hypothetical
defendant cited Rex v.Sparis in 3 Mod. 79, which the President of
the ** Moot” looked upon as sufficient authority to exculpate the
defendant from the charge of infringing 1 Eliz, c. 2. The fact that
Mr. Richards himself was one of the counsc! retained at the
Lambeth * hearing” renders the incident all the more note-worthy.

kY
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* * * Itisalways an unsettlmg thing to have one's guide in
any province of science discredited in cver so slight a degree ; but
when. the reputation of one who stands to us in the threefold

“relation of “guide, philosopher and friend” is impaired, it is

disconcerting indeed. What Carlyle said of Goethe's work in the
domain of pure intellectual culture admirably characterizes the
sentiment we have all along entertained for Sir Henry Maine's
achievement in the philosophy of law:—"I et us mark well the road
he fashioned for himself, and in the dim weltering chaos rejoice to
find a paved way.,” But as to Maine—great scholar though he was
—we mnust confess that in the light of more recant rescarch his
“ puved way” does not lead to the goal which he fancied he clearly
perceivcd in exploiting his theories conccrning * Village Com-
munities” and the “ Patriarchal System.” The labours of Mclennan
and others in relation to the land systems of British India, have
demonstrated the latter theory to be untenable ; and now Mr.
B. H. Badern-Powell has come to the front with a book entitled
* Village Communities in India” in which he combats—and, in the
opiniun of the critics, successfully—Maine’s hypothesis that the
true Indian village communities, notwithstanding some minor
divergences, resemble each other in two salient features which
constitute the type, viz, {1) the land held in common ; and {2) the
village governed by a Council. This type, he maintained, was
introduced into India by the Arvans. Mr Baden-Powell shows
that there are two distinct types of Indian village extant which
cannot be traced back to any common origin, viz. the ryotwari
village of Bengal and the Dekkhan, in which a system of land
tenure by individual holdings prevails—the village being ruled by
a single head-man; and the true communistic village of the
Punjab, the North-West Provinces and Oudh, where the land is
held in common, and the village governed by a Council. "It was
the latter type which Maine was familiar with and which he
accepted as the universal one, forgetful for the nonce that in ethno-
logical research one can never assure himself that he has reached a
point where he can safely generalize.

* & * By the delivery of judgment in all argued cases on
November 2gth, the Supreme Court of Canada was able to boast,
for the first time in its history, that its docket was tabula rasa.
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¢ % * By warrant of the Admifﬁiiy, dated the 17th August last,
the Exchequer Court of Canada was endowed with the jurisdiction
_of a Prize Court in time of war. The appeal from the court in such

matters lies to Her Majesty in Council direct. (Naval Prize Act,
1864, sec. 5.) Apropos of this event we might quote from Lord
Stowell,at 1 C. Rob. 350:~“It s to be recollected that thisis a court
of the Law of Nations, though sitting here under the authority of
the King of Great Britain, It b-longs to other nations as well as
to our own ; and what foreigners have a right to demand from it is
the administration of the Law of Nations simply.”

* * * The lawyer of literary tastes will find much to enteftain
him in Mr. Stephen Wheeler's recently published ¢ Letters of
Walter Savage Landor.” Landor was a man of action as well as
of letters ; and though the lack of amiability which characterizes
his correspondence often offends the reader, yet the correctness of
his views concerning the statesmen and state-craft of his time
renders them extremely instructive. Anyone familiar with his
“ Imaginary Conversations” will not require to be told that the
{etters are marvels of style, He scems to have had a profeund
cantempt for Lord Brougham, and in writing to the * Examiner”
on an occasion when that journal was threatened with an action for
libel by the Lord Chancellor, he thus pillories him: * The prose-
cution with which you are threatened by Lord Brougham might
well be expected from every facette of his polygonal character,
He began his literary and political life with a scanty store of many
small commodities, Long after he set out, the witty and wise
Lord Stowell said of him, that he wanted a little law to fill up the
wvacancy.” Later on he asks: “ What other man within the walls
-of Parliament, however hasty, rude and petulant, hath exhibited
such manifold instances of bad manners, bad feelings, bad reason-
ings, bad language and bad law?’ And he adds: “They who
cannot be what they want to be, resolve on notoriety in any shape
whatever I”  We feel it necessary to explain, in justice to ourseives
and the memory of Lord Brougham, that we offer this as a specimen
-of Landor's invective rather than his perspicacity in estimating the
worth of public men. Of the latter quality Mr. Wheeler's book
contains many instances, which we have no space to quote,
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Reposts and Notes of Cases.

REPORTS AND NOTES OF CASES

Dominfon of Canada.

SUPREME COURT OF CANADA.

Ont.] Jamesox o LoNpox & Canapiax Loaxy & Acexcy Co. [Oct. 24.

Mortgage —Assignment of lease—Liability of mortgagee —Listharge—
Abandonment of security,

J. demised lands for a number of years with a provision against
assignment by the lessor without his corsent. The lessor ussigned the
lease by way of mortgage and the consent of J. was indorsed thereon.
The mortgagee, in an action by J., was adjudged liable as assignee for pay-
ment of rent and taxes, and the lessor having died insolvent was about to
register a statutory discharge of the mortgage when . brought an action
claiming a declaration that it could not be discharged without his consent
and an injunction restraining the mortgagee from so doing.

Held, affirming the judgment of the Court of Appeal (26 Ont. AR,
116°; see also 34 C.1.]. 529) that under the Judicature Act the courts are
bound to treat a mortgage as courts of equity have always done, as a mere
accessory to the debt; that the lessor having consented to the specific
assignment such consent included all such incidents as the law attaches to
the covenants and agreements between the parties set forth in the deed
as well as the covenants and agreements themselves; one of such incidents
being that on repayment of the debt the mortgagee would be obliged to
re-assign the mortgaged lands, the lessor could not prescribe the dealings
between the parties as to the mortgage debt, and the mortgagee wus free to
release it if he chose; and that he did not require a further Heense from
the lessor to do so.  Appeal dismissed with costs,

S. H. Blake, Q.C., and Zrodng for appellant, Kvbinsor, Q.C., and
Johnston for respondent.

Ont.] LEWIS 0 ALLISON, [Oct. a4,

2ie to land— Description of lands-=Construction of decd—Party wall—
Tenants in common,

M., uwner of two warehouses Nos. 5 and 7, divided by a party wall,
executed a deed by way of marriage settlement on his daughter of No. 3,
describing it by metes and bounds in such a way as not to include any
portion of said wall, but supplementing such description by the words
“said property being known as the warebouse No. § Wellington Street
West.,” Thetrustees heving conveyed the property by the smme description,
and M. having died, his executors as owners of warehouse No. 7 brought an
action to establish their title to an interest in the party wall.




‘Canade Law [ournal.

Held, -reversing the judgment of the Court of Appeal, that as the
surrounding circumstances clearly showed the intention of M. to convey the
whole of warehouse No. 5 the extent of the conveyance could not be limited

- by-the words-of -description ; -and-as said-wall was commen-to both.proper-
ties the estate of M. had an undivided moiety in the ground covered by it
as tenant in common. Appeal allowed with ~osts.

Mills for respondents.

Ont.] CocksurN o, InpERIAL Lunser Co. [Oct. 24

Swio-logs Driving Aet — RS.0. (1887) ¢, 121 — Detention— Remedy- -
Arbditration,

C. & Sons in driving logs down Bear Creek, District of Nipissing, found
them stopped by a drive in front belonging to the Imperial Lumber Jo.,
which had reached their destination and were held in the stream until they
could be transported to the mill by means of a jack ladder. 'I'he logs of
C. &. Sons were detained so long that they could not be driven further that
season which caused considerable damage, and an arbitration was agreed
on under the Saw-logs Driving Act, C. & Sons claiming damages for deten-
tion, and the company cross-claimed in respect to jams detaining another
drive behind that of C. & Syws.  The arbitrator disallowed the company's
claim, and awarded C. & Sons some $1,100 for unnecessary and unreason-
able detention.  In un action on the award the company pleaded that the
arbitrator had given compensation for delay caused by the mere fact that
their drive was ahead of the other, and the Court of Appeal so held and
gave judgment in their favour on the ground that C. & Sons’ only remedy
was by breaking the jam.

Held, reversing such judgment (26 Ont. AL R, 16) that C. & SNons
had also a remedy by arbitration under the Act: that the Company had not
made before the arbitrator the claim raised by the plea : and that they had
failed to establish such plea on the trial.  Appeal allowed with costs.

Gamble and Dunn for appellams.  Aylestoorth, 13.C., for responduents.

Fx. Court.] THE QUEEN & YULE {0ct. 24.

Constitutional law—B.NA. Act, 5. 1711~ Franchise before Confederation—
& Iiet, o g0 (D)~ Liability of province — Arbitration -Condition
precedend,

A toll bridge with its necessary buildings and approaches was built and
maintained by Y. at Chambly in the Province of Quebec in 1845 under a
franchise granted to him by an Act (8 Vict,, c.go) of the Provinte of Canada,
in 18435, on the condition therein expressed that on the expiration of the term
of fifty years the works should vest i the Crown as a free bndye for public
use, and that Y. or his representatives should then bhe compensated for by
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the Crown, provision being therein also made for ascertaining the value of
the works by arbitration and award,

Held, affirming the judgment of the Exchequer Court of Canada (6
Ex..C.R. 103) that.the claim of the suppliants for the value of -the works-at- -
the time they vested in the Crown on the expiration ot the ffty years
franchise was a liability of the late Province of Canada coming within the
operation of the 111th section of the British North American Act 1867, and
thereby imposed on the Dominion ; that there was no lien or right of reten-
tion charged upon the property and that the fact that the liability was not
presently payable at the date of the passing of the British North America
Act, 1867, was immaterial.  AdMorney-General of Canada v. Attorncy-
General of Ontario, (1807) A.C. 199 follow «d.

Held, also, affirming e decision appealed from, that the arbitration
provided for by the third section of the Act 8 V. ¢. go, did not impuse the
necessity of obtaining an award as a condition precedent, but mercly
afforded a remedy for the recovery of the value of the works at a time when
the parties interested could not have resorted to the present remedy by
Petition of Right, and that the suppliants clain for compensaiion under the
provisions of the Act of 8 Vict,, ¢ go was a proper subject of petition of
right within the jurisdiction of the Exchequer Court of Canada.  Appeal
dismissed with costs.

Newacombe, (2.0, Deputy Minister of Justice, for appellant,  Zafles s,
Q.C, and R. 17 Sinclair for respondent.

Ex. (] THE YUBEN o (JRENIER, Toct. 24,
Government Ratlwoy—-Injury to empioyee =Lord Campoell's cdct— Art.
1056. C.C.—FExoneration from Hability—X.5.C. « 28, 5. 50.

Art. 1056 C. C. embodies the action previously given by a statute of
the Province of Canada re-enacting Lord Campbell's Acte Rodiuson v,
Canadian Pacific Railicay Co. (1892) A.C. 481, distinguished.

A workman may so contract with his employer as to exonerate the
latter from lability for negligence and such renunciation would be an
answer to an action under Lord Campbell's Act.  Griffiths v. Karl Dudle
¢ Q.B.D. 357, followed.

In sec. go of the (Government Railways Act (R.8.C. ¢, 38) providing
that *“Her Majesty shall not be relieved from liahility by auny notice,
condition or declaration in the event of any damage arising from any
negligence, omission or default of any officer, employee or servant of the
Minister,” the words * notice, condition or declaration” do not include a
contract or agreement by which an employee has renounced his right to
claim damages from the Crown for injury from negligence of his fellow
servants. Vogelv. Grard Trunk Railivay Co. 11 8.C.R, 613 disapproved.

An employee on the Intercolonial Railway became a member of The
Intercolonial Railway Relief & Assur. Ass. to the funds of which the
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Government contributed nnnuany $6,000. In consequence of such
contribution a ruls ¢f the Ass. provided that the members rensunced all
claims against the Crown arising feam injury or desth in the course of their
employment. The employee huving been killed in discharge of his duty
- by neglxgenc&oxafenaw servant.. . R

Held, reversing the judgment of the E\:chequer Court (6 Can. Ex. C.
276) that the rule of the Associntion was an answer to an action by his
widow under Art. 1056 C.C. to recover compensation for his death,

‘The doctrine of comron employment doés 3t prevail in the Province
of Quebec. Fillom v. The Queen 24 J.C.R. 482 followed. Appeal
allowed with costs.

Fitgpatrich, Q.C., Solicitor General, and Lafon.. ¢ Q.00 for ap-
pellant.  Hogg, Q.C., for respondent.

Ont.] Prrpou # RobiNsox. [Oct. 24.
Right of way-—Lasemente—User.

A right of way granted as an easement incidental to a specified property
rannot be used by the grantee for the same purposes in respect to any
-sther property.

Judgment of the Court of Appeal (26 Ont. AR, g3 ante p. 191)
affirmed. Appeal dismissed with costs.

Lurdom tur the appellant,  Glena for the respondent.

Unt. ] Luamsers o Gonp Mepan Fuasniture Co, { Oct. 24.

Lease- Provision for termination—Sale of premises— Parol agreement—
Misvepresentation - Quiel enjoyment,

A lease of p emises used for a factory contained this provision—-
* Provided that 1. the event of the lessor disposing of the factory the lessecs
will vacate ihe premises if necessary on receiving six months' notice. . "

Held, reversing the judgment of the Court of Appeal (26 Ont. AR,
78} and that of Rosk J. at the trial, (29 O.R. 75, ante p. 163) that a parol
agreciment for the sale of the premises, though not enforceable under the
Statute of Frauds, was a * disposition ” of the saine under said provisiou
entitling the lessor to give the notite to vacate.

Held further, that the lessor having, in goud faith, represented that he
had sold the property with reasonable grounds for believing so, there was
no fraudulent misrepresentation entitling the lessee to damages, even if no
sale within the merning of the provision had actually been made, nor was
there any eviction ot disturbance constituting a breach of the covenant for
quiet enjoymen.  Appeal aliowe d with costa,
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Que.) THE Qugen o, POIRIER. [Oct. 24

Landlord and tericns—Conditions of lease—Construction of deed— Proctice
~ - Yjections taken on appeal for the first lime.

. .—.Where the issues have been joined in . suit.and judgment rendered ..
upon pleadings admitting and rclving upon a written insteument, an
ebjection to the validity of the instrument taken for the first time on an
appeal to the Supreme Court of Canada comes too late and rannot be
‘entertained .

Where a written lease of lands provides for the payment of indemnity
to the lessees in case they should be dispossessed by the lessor before the
expiration of the term of the lease, the lessees are entitled to claim the
indemnity wpon being so dispossessed. although the eviction may be for
cause, inasmuch as the lessor could not, under the lease, dispussess the
lessce except for breach of the conditions therein meuntioned. Appeal
dismissed with costs.

Dugy, Q.C., and Cannon, Q.C., for appellant.  Hirzpatrick, 3,C., and
Murechal for respondent.

Ont.] Farquuarsox & IspERIAL Otl. *[Oct, 29,

KRivers and streams—Driving logs - Obstruction—1um—
RSO (2887) ¢ 220, 55, 1 and 5.

R.8.0. (188;) c. 120, 8. 1, all persons are prohibited from pre-
venting the passage of saw-logs and other timber down a river, creek or
strcam Ly felling trees or placing any other obstruction in or across the
same.

Held, reversing the j vigment of the Queen’s Bench Division (34 C.1.].
271; 25 O. R, 206) that placing a dam on a river or stream by which the
supply of water therein was diminished so as to interfere with the passage
of logs was an obstruction under this Act,

10 a previous term an appeal had been taken to the Court from an
order made by Gwynne, |., in Chambers, granting leave to appeal per
saltum from the Judgment of the Chancery Division. ‘I'he Court held
that no appeal could be taken from the ordet in Chambers, and dismissed
it without pronouneing on the question of jurisdiction.

Held, per ‘P'aschereay, J., that the appeal should have been quashed on
such motion ; that an appeal does not lie {rom judgment of a Divisional
Court; that as the case could not have been taken to the Court of Appeal
leave to appeal per saltum could not be gramwed and the order therefore
could not confer jurisdiction.  Appeal allowed with coats,

Ayteszeorth, Q.C., and Shawnessy for appellant.  Osler, Q.C,, for
respondent.
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From Robertson, J. | [Oct. 2,
Hurrsman o, TownNsHip or BavHasm.

Municipal corporation— Hignway — Obstruction— Negligence — Damages.

A milk-stand built on a highway by an adjoining proprietor and pro-
jecting slightly over the travelled way is such an obstruction as to constitute
want of repair within the meaning of the Municipal Act, and when such
an obstruction exists for three years and the municipal corporation having
jurisdiction over the road in question take no steps to have it removed they
are liable in damages for an accident caused by it.  Custor v, Undwidye
(1876) 39 U.C.R. 113 considered and approved.

Quantum of damages for death of a child discussed.

Judgment of Rosrrrsow, J., varicd,

Oster, Q C., and 7% G\ Meredith for appellants, /) /. LDondidiae and
1. £ Sterens for respondents,

From Drainage Referce. ) [Nov. 11

¢ awroRD 1 wasHir or Ernicn,
Drainage - Mandamus  Notice Damages  Drain insufficiont.

To entitle a person who or whose property is injuriously affected by
the condition of a drain to a mandamus for the performance of such work
as mey be necedsary to put the drain in proper condition the notice
required by s. 73 of the Drainage Act, R.8.(3, ¢, 226, while not necessarily
it technieal form. must be so clear and precise that the municipality can
cecide whether the complaint is well founded or trivolous, and maust be one
which the municipality would be justified in acting upon under subrs (a® of
that section,

Aletter referring to defects in the drain, and suggesting steps to be
taken, but not calling upon ‘he municipality to do specific work, is not
sufficient. The notice by waich proceedings are initiated in Court can-
not be regarded as a notic under s 73 Judgment of the Drainaye
Referee affirmed.

A person who or whose property is injuriously affected by the con:
dition of a drain is entitled to recover from the municipality charged with
the duty of maintaining it such damages as he sustains by reason of its non-
repair, whether caused by the flooding of his land by the waters of the
drain, or by its failure 1o carry off the water which came upon the land in
the. course of natura.  Judgmnt of the Draihage Referae reversed.

S £ Madee, Q.C,, for appellants. M. Wilson, Q.C., for respondents,




From Divisional Court. ] 7 [Nov. 11,
_ I Re BosERTsON anD City oF CHATHAM,

Municipal corpoia: :n—Local improvements—Mode of assessment—Appeal

— County Court fudge— Prohibition.

* When a sewer is being constructed by a municipal corporation under
the loca! improvement system, and land not fronting on the street in ques-
tion is benefited as welt as land fronting thereon, the proper method of
assessment is to determine what proportion of the cost the land fronting on
the street shall bear, and what proportion the land not so fronting shall
hear, and to assess the proportion payable by each class according to the
total frontage of that class, and not according to the benefit received by the
lots in that class inter se.

Judgment of 2 Divisional Court (30 O.R. 158, ante p. 74} affirmed,
Burton, C.J.O., and Lister, J.A,, dissenting,

But Ae/d also, reversing that judgment, Osler and Moss, J1. A,, dissent-
ing, that after the County Court fudge had, on appeal by an owner, taken
a contrary view and altered the assessment, it was too late to obtain an
order for prohibiti-.a.

Jo T Smadl for appellant.  Dongles, Q.C., and Aylecworth, Q.C.,
for respondents.

From Street, J.] Nicon Scroot Trusties & Marnann, [Nov. 11,

Sciionls— Public schools — Uaton sehwol section  Existence de facto—- Aliera-
ation aof boundartes -~ Municipality concerned”--R. S 0., ¢ 292,
55 42, 45

There was no proof of the formation of the union school section in
yuestion, but it was shown that for many years a lot in one township had
been marked in the assessiment roll as in a school section of the adjavcent
township, to which the taxes received in respect of that lot were paid @ that
in various reports and returns made by the school the owner of the lot was
treated as a ratepayer in respect of the school section of the adjacent town-
ship ; that his children went to the schoo! established there; and that in
the township school map, prepared by the to vnship clerk under the provi-
sions of sub-s, 4 of 5. 11 of the Public School Act, R.8.0., ¢ 292, the lot
was marked as in the school section of the «ljacent township:

Held, that the evideace was sufticient to show that the union school
saction existed in fact, and that s. 42 of the Act applied to it, so that it must
be deemed to have been legally formed.

History and object of that legislation discussed.

Proper corporate description of the trustzes of a union school section
pointed out,

A municipality in which there is any territory forming part of the union
school section in question is concerned within the meanivg of s 43 of the
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Act,in any proceedings for the alteration of the section, these proceed-
ings must be based upon a petition of five ratepayers of this municipality,

though not necessarily of ratepayers in the territory itself,

Judgment of StrEET, |., atfirmed.

Johnston, Q.C., and A. H. Macdonald, Q C., for appellants. W R,
Riddell, Q.C., and Hugh Guthrie for respondents.

From Ferguson, J.] [Nov. 11,
SurHERLAND InnEs Coarpany 2. TownsHip or ROMNEY,

Drasnage— Debentures— Mainlenance— Embanking work— Registration of
By-laws.

Sec. 83 of the Drainage Act, R.S.0,, ¢. 226, directing that the tirae for
payment of debentures issued for the cost of extending, improving, or alter-
ing a drainage work, and the municipaiity has the same power to issue
debentures as in the case of an original drainage work.

Because in the course of the construction of a drainage work banks are
formed with the spoil cast from the dredge, the work is not one within sub-s.
2 of 5, 3 of the Drainage Act, R.8.0,, ¢. 226; that sub-s. relates to the
reclamation of wet or submerged lands.

Semble: The provisions of the Municipal Act as to the registration of
by-laws for contracting debts apply to by-laws for the issue of debentures
for drainage works, and when such by laws have been registered in accord-
ance with the provisions of the Act they cannot he set aside even if
originally ultra vires,

Judgment of Ferouson, |., (34 C.L.J. 695)affirmed.

Atkinson, Q.C., for appellants, A A Rankin, Q.C., for respondents.

From Ferguson, J.] Arkinson 2. City or CHATHAM, [Nov. 11.

Municipal corporations — Highway - Obstruction-- Telephone pole — In-
demnily.

A telephone pole placed in the travelled portion of a highway is such
an obsteuction thereto as to constitute want of repair within thie meaning of
the M nicipel Act,-and when the municipal corporation having jurisdiction
over the highway in question take no step for several years to compel the
removal of the pole they are liable in damages for an accident caused by it.

Judgment of Feruuson, J. (29 O.R. 517: 34 C.1.]. 568) affirmed.

But Ae/d that the municipal corporation has a right of indemnity
against the telephone company crecting the pole notwithstanding their
knowledge of and assent to the erection of the pole.

Judgment of Ferouson, J., (29 O.R. 518) reversed.

Aplesworth, Q.C., and Dongias, Q.C., for City of Chatham.
Wilon, Q.C., for Bell Telephone Company. .'thimsen, Q.C., for
plaintiffs.
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Case stated by J.P.] [Nov. 11.
: Recina 2. ToroNTo Ratnway Company, :
Constitutional law— Justice of the Peace--Stated case—Court of Appeal~
R.S85.0., ¢ 045 35

A'rase can be stated by a Justice of the Peace undér R.8 0., c. 91, &
s, for-the judgment’ of the Court of Appesl only when the constitutional
validity of the statute in question is involved and not when the decision
depends mierely upon whether the statute is or is not applicable to the
defendants.

It was held, therefore, that an appeal would not lie from the decision
of the Police Magistrate of the City of Toronto that the Toronto Railway
Company were bouwiad by a bylaw of the Corporation, passed under the
authonty of the Municipal Act, directing them to put vestibles on their
cars, the Company contending that the by-law and the Municipal Act did
not apply because their line crossed the lines of Dominion railways, thus
making their undertaking a work for the general advantage of Canada and
subject only to Dominion regulations.

Jumes Bicknell for defendants, Zroing, Q.C., for Attorney General
for Ontario. Fullerton, Q.C., for relator,

From Boyd, C. ] GREYSTOCK 2. BARNHART. [Nov. 11.

Evidence-— Morigage-—Aditeration— Proaof of executfon—Registration Act—
RS0, ¢ 136, 63.

‘The production of the registered duplicate original of an instrument
with the registrar's certificate endorsed thereon is, by virtue of s. 63
of the Registry Act, R.8.0., ¢ 136, prima facie vidence of the due
execution thereof, notwithstanding the fact that mater.al alterations appear
on the face of the instrument, all questions as to these alterations being
however still left open.

\Whenever it would be an offence to alter an instrumient which has been
completed, the legal presumption is that material alterations appearing cn
the face of the instrument were made at such a time and under such circumn-
stances as not to constitute an offence.

Judgment of Bovp, C., reversed.

K. M. Dennistoun for appellant, G\ M. Koger for respondents.

From Rose ).} Enmigon ¢ CoucH, Nov. 11,

Trust—Grant on condition— Release,

The owner of land, *in consideration of natural love and affection and
of one dollar,” conveyed it to the defendants in fee, subject to a life estate
in his own favour, and * subject to the payment thereout by the (defend-
ants)” of certain sums to the plaintiffs, the deed being voluntary as to them.
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The deed contained a covenant by the defendants with the grantor to
make the payments and was executed by the grantor and the defendants.
--Seven months-later the grantor- conveyed the same- land to the defendants -

in fee, for their own use absolutely, free from all encumbrances : —

Held, that an irrevocable trust was created by the first deed in favour
of the plaintiffs and was enforceable by them, and that Gregory v,
Witliams (1817), 3 Mer. 582, and Mulholland v. derrian (1872), 19 Gr.
288, cpplied. '

Judgment of Rosg, |, reversed.

E. C 8. Huycke for appellanmts, &£ M. Field for respondents in the
same interest. M. R. Riddell, Q.C., and A. J. Armsivong for other
respondents.

HIGH COURT OF JUSTICE.

Y

Hoyd, (', and Ferguson, |.] {Oct. 13.
MeSuane . Toronto, Hamibion & Bruck R.W, Co,
respass - Dasigerous article near Ri hiwoay—Child attracted thereby amd
injured.

Plaintifi's son, a boy of twelve years of age, entered upon railway
property, and took a fog signal out of & box on a hand-car standing there,
which he struck with a stone and exploded, injuring himself,

Held, that as the boy was a trespasser, the detendants were not liable,
Judgment of ArMoug, (0], affirmed.

Staunton for the appeal.  Zude contra.

Boyd ] R Hvpe o Caves, [Qct. 21
Examination of judgment debtor. -Order for payment by instaiment--
Commitment - Government official — Jurisdiction,

‘T'here is jurisdiction in a County Judge, under R.8.0., c. 6o, 5, 247,
as amended by 61 Vict., c. 13, 5. 4 1O.) ofter examination had and pay-
menty of instalments ordered, to make an order for the commitment of a
judgment debtor on default being made in the payments of instalments, and
prohibition was refused even where the debtor committed vas a Dommion
Government official with no other source of income than his salary ns such,

Such an order is not 50 much by way of execution as it is of a punitive
character.

Judigment of the County Court of the County of Perth attirmed.
" #H' H. Rlake for the appeal /. Moss contra,
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Street J.] Smyuig o, THe QUEEN. |Nov. 24

Crown— Timber licenses—Renewal— New regulations—+ Manufacturing _
“condition " —61 " Vic., ¢. g—Application o~ pdst sales—Powers of T

Provincial Legisinture—Sale of public lands—B.N.A. Aet, 5. 92 (5).

By 7.8.C. ¢. 23, 8. 1 it was enacted that the Commissioner of Crown
Lands might grant licenses to cut tinber on the ungranted lands of the
Crown, subject to such regulations as might from time to time be estab-
lished by the Governor in Council; and, by sub-s. 2, no license shall be
granted for a longer period than n year. Regulations established by order
in council in 1869 provided, inter alia, that license holders who had
complied with all existing regulations should be entitled to have their
licenses renewed on application to the commissioner, and prescribed a
form of license. The licenses issued to the suppliants in 1873 and
1888, and annually renewed up to 1898, contained a clause, {aiso found
in the advertisement and conditions of sale) stating that the license
was subject to the condition that the licensee should comply with all regula-
ions ‘“‘that are or may be established by order in council” By order in
council of Dec. 17, 1597, .. was ordered that every license issued on or
after the 3oth April, 1898, should contain a condition that all pine cut
under such license should be manufactured into sawn lumber n Canada.,
By 61 Vict,, c. g it was enacted (s. 1) that all sales of pine timber which
should be thereafter made, and all licenses thereafter granted, should be
so made or granted subject to the condition set out in the regulations of
Dec. 17, 1897, (s. 2) that such regulations were approved ; (s. 3) that
further regulations might be made; (s. 4) that s. t sh.. 1d come into
force on the passing of the Act, and the other parts on April 2y, 1898,

The suppliants applied to the commissioner for a renewal for the year
18y3-g of their licenses, without the insertion of the ““manufacturing
condition " above referred to, but this was refused. It was admitted that
the suppliants had complicd with all former conditions in the licenses
previously issued to them.

Held, 1. ‘That the suppliants were not entitled to renewals of their
livenses free from conditions coming into force after the licenses otiginally
issued to them.

& Notwithstanding that s. 1 of 61 Vict.,, €. g was apparently applicable
to future sales only, that Act, having regard v ss. 2 and 4, applied to
renewals of licenses issued upon sales made before it was passed,

3 That that Act was intra vires of the Ontario Legislature, being an
enactmient in relation to **the management and sale of the public lands
belonging to the province aud of timber anu wood thercon,” within the
meaning of s. g2 () of the British North Awurica Act, and not to ““the
regulation of trade and commerce,” within the meaning of s. g1 (2).

¢ Robinson, .C., and H. J. Seott. Q.C., for suppliants. S H. Blake,
Q.C.,and Halter Gotw for Crown.

b4
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Boyd, C. | STEVENSON ». STEVENSON, {Nov, 28,
. Alimony— Costs—Interim order— Disbursements— Undertaking.
Notwithstanding the language of Rule 1144—*only the amount of the
cash disbursements actually and properly made by the plaintiff’s solicitors?
—an order may be made in an action for alimony for payment by the
defendant to the plaintifi’s solicitors of a sum to cover prospective witness
fees upon the undertaking of the solicitor to account for all sums not

actually and properly dishursed.
J. H Moss for plaintiff, 1. £, Middicton for defendant,

Province of Nova Seotia.

SUPREME COURT,

Townshend, [., in Chambers. [ Sept. 3o
Vickers o Bovp,
LPleading — Fumbarrassmont—. Lssandi,

Action forassault.  Plea by way of justification that defendant was “a
duly appointed policemen for the Town of North Sydney, and in the
course of his duty arrested the plaintifiy; and did not use more foree than
was hecessary to eficct such arrest.”

Hedd, that as it is not the duty of a policeman to arrest except for
cause, the above plea was embarrassing and no answer to the action.

MeNeil for plaintitt.  Fudton for defendant,

Townshend, J., i Chambers, | [Oct. 20.
I ke Mawsuvr,
Infant-=Custody  Estoppel on parent,

Habeas corpus to the dircctor of the Halifax FLadies’ College to biring
before a imdge one Nelly Marshall an infant daugiter of the applicant.

The facts were shortly as follows:  The mfant was the davghrer of
thy applicant and his wife Laura, formerly Laura Logan,  The father was
a Roman Catholie, but apparently seldom a' nding church, amd his wife
a Presbyterian. The child was baptized and brought up in the Presby-
terinn church, the father not ohijecting during his wife's lifetime.  She died
in 18p7, at which time the applicant, at his wife’s rerquost, gave the childto
her sister Annie Logen to be brought up by her, the aunt being also a
Preshyterian.  The aunt and child then removed to Halifax from British
Columlia, where the wife died, and was brought up by her, antending the
Presbyterian services and Decoming a member of that bedy. These facts
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were known to the father, who made no objection to the faith in which she
was being brought up.  ‘The applicant after his return from British
Columbia married a second time in the vear 1898. Shortly after this the =~
father told his daughter that she was to come and live with him at Truro,
which she did. She was then told that she must attend the Roman
Catholie services, or in default go 1o a convent.  Under pressure she
consented to go to the Roman Catholic church, and signed a paper
consenting to do.  \When she became 14 years of nge, it August 130y, she
left her father and entered the ladies’ college at Halifax, a Urotestant
ingtitution, being placed there and paid for by her uncie,  She stated on
affidavit that she desired to remain in the abore institetion, and was
determined to continue in the faith fn which she was brought uys.

Hedd, that it would not be for the weliare of the girl to return to her
father, and that it would apparently result in much unhappiness v her,and in
Loth mental and physical injuries © that as the father had permitted her to
be brought up in the Protestant fuith, which was the swe as that of her
mother, he could not now be allowed to make her change that fith, or to
remove her from the relatives who had provided for her and treated her
with apparent kindness, and to whom she was much attached. and that
his conduct acted as an estoppel againat any rights which otherwise he
might have had.

Russell, Q.C.and Fenn for applicant,  Attehie, .0, and JeAvnen
contra,

Townshend J. in Chambers. ] PRet. a5,
Ix R Murean Lare Ixstanek Co.
Service of interpleader summons cut of Juvisdtclien.

Jedd, that the Court had no power to grant an interpleader summons
for survice out of the jurisdiction : See Credits Gerundense v. Van iLeede,
va Q Bulh 131 Mnre La Compagnie Generale 1Y Zauwx Mincrales. ((8g1)
3 Ch wg1s foe Busfiedd, 32 G Do Piagort, page 144

H. #7. M A for applicant. /. o Chdsholm contra

mrovinee of Mew Brunswich,
SUPREME COURT.
Full Court. EX parTt Weiseg) PNov. 1T
it assessment - Provincial Goversment pfiviad-— bciplion,
An official of the Provincial Government s not exempt from civic
taxation.  Rule for certiorari to remove assessent of Board of Assessors
of city of Vredericton refused. .

i

S MeCready and G HL AR en, Q Cfor appelilnt,
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In Equity. Barker,J.] 'Trites o HusmrHrEY. [Sept. 10.

Injunction suit-—Bill— Affidavit—33 Vict., ¢. 4 5. 25— ddwminisiration
st~ LParties-~Administrator— dssets limited o land.

It is not a ground of demurrer to a bill in an injunction suit that it is
not sworn to or supported by affidavit. The Act g3 Viet,, ¢ 4, =23, only
reqquires that the bill shall be sworn to by affidavit where application for an
injunction is made before the hearing.

In a suit by creditors of a deceased intestate to set aside couveyances
of real estate as fraudulent, and to administer the debtor’s estate, it is
necessary that an administrator of the intestate’s estate be made a party 1o
the suit, though there is no personal estate of the deceased. 'The Probate
Court has jurisdiction to grant letters of administration whete the intestate
dies indebt=d possessed of no personal estate, hut having an interest in
lands.

M. G Zeed for plaintiff. 1 %ite, AG., and Adnon for defendant,

In Fquity., Barker, }.} [Oct 17,
ATTORNEV-GENERAL 7 MiLLeR,
Office—~ lrreguiar appointment - -Injunction--Quo warrant,

In an injunction suit to restrain pilots appointed by the Pilot Com-
missioners of the District of Miramichi from acting, on the ground that
their appointiment was irregulaely and illegally made, iu that they were not
appointed by bye-law confirmed by the Governor-General in Council, as
required by the Pilotage Act, . 8o, R.8.C, and in that they werc not
examined as to their compotency, as required by regulation of the Com
missioners.

Hedd, that the remedy by injunction was misconceived, and that the
application should be by information i the nature of a quo warranto,

Pagsley, Q.U and Tawedte, Q.C., Tor Attorsey-General.  (wiser,
Q.C., and Zewior, Q.0 for defendants.

In Fquity. Barker, .1 McGrecoR o0 ALENANDER. fOet, o7,
Croton fand license. - Agreement  IVriting—Statute of Frauds,

An agreement with respect to a Crown land lumber License 1s not an
agreament feiating to an interest in land within the meaning of the Statute
of Frauds, and need not be in writing,

Stockton, .G, and fbutt for plaintifl.  Carrer, ¢
gewmeery for defendant.

1.C., and Hons

o




__ﬁaparzs amx’ ;\ éws of Ca.s‘ea,' _

Full Court.] . EX paRTE WaLlack . Now, 17
__ Canudde Temperance Aet = Servive of summong=Clovk of Aote

Adult inmate of househotd, S

_ A constable’s return of the service of a summons in a Scotr Act case,
alleging that the summons was left with AB,, a clerk in the defendant's
employ at tie latter's hotel, without shewing that he wad an sdult wmate
of the household, is bad,

M. G, Teed in support of rile, W, B, Chandler, Q.C., contra,

QRPN

Fiii Count. | AcrERMAX ¢ Bovo. [Nov. 17,

Agreement to purchase land - Defwit in paveeont— Tesnanid af will
e SUBIRAry efvetment At

A, and B, entered into an agreement for the purchase by B, firm A,
of a lot of land at 430, to be paid in five equal consecutive annuai astal
ments on ot before the 1oth July every year, with a proviso that in default
of payment of any of the instalments, B should pay interest therean at
6 per cent. from the date when ne, undar which agreement B, wert into
possession,

Held (Vaxwakrr, ], dissenting), that B, having paid the first two
instalments, by making detault in the subsequent ones, became a teham
at will to A,, and as such was liable to be proceeded agninst under the
Summary ejectment Act.  Appc ! from Queen’: County Courn setting aside
the proceedings before two justices of the peace under the Sutvmary
ejectment Act allowed, with costs,

John R Dunn i support of appeal. 34 e Donadd contra

Full Court. | EX parTE DoHreRTY, INov, 1

C 20 Aet—Second arvest on sy warrani - Fstoppel,

Applicant was convicted of a fourth offence under € 'L Act, A war-
rant was placed in the hands of a constable, who aller keeping it for some
time went to defendant to execute it, and told him he would have to come
to jail with him. Defendant, complaining of the great inconvenience he
would be put to if placed in custody at that time, induced the constable to
hold off for a week or two longer by agreeing to deposit $1o0 with him,
Later on the constable arrested the defendant en the mune warrant and
lodged him in jail.

Hedd, on application for his discharge by habeus corpus on the ground
that be had been twice arvested on the same warrant, {Vanwany, b, digsent-
ing}, that eveo if an arrest had been effected on the first occasion when the
consable agreed to hold off, it was called off Ly defendant’s own reyuest
and he was theretore estopped.  Application refused,

Fugstey, Q.C., in support of application, A A, ‘%‘Chi{y contra,
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Full Court.] X PARTE (GRANT, [Nov. 1;.
.Sf.gpwm’mrv maegistrate—Fees of o{]newl)unnmi fmm C‘ffy C‘m:u!
: concerwing same—~Manda.

The City Council of AMoncton p'\ssed a resolutmn dlrectmg the
stipendiary magistrate of the city (who is appointed by the Previncial
Government, but receives his salary from the city, and is required by the
City incorporation Act to pay the fees of his office over to the city
treasurer, ) not to demand the payment of fees for the issue of procusses in
civil suits in advance. ‘The magistrate, despite the council's direedon,
+efused to issue summonses in several civil suits for the applicant without
first being paid for them.

Held, on an application for a mandamus, that the resolution was not
hinding on the magistrate notwithstanding his obligation to account to the
city for the fees, and that in any case the Conrt would not grant a
mandamus where the only guestion was as to vhether the fees, which the
magistrate was entitlea .o receive for the act sought to be enjoined, should
e paid before the performance of the nct ot on the signing o judgment a
few days later,

G. F. Gregorr, QC., in support of rule.  Jus. Kuve, stipendiary
magistrate, contra,

Full Court. ] \\'m RSON & SHAW, [Nov. 13
County Lvurt appeal—Sct-off of cosis,

Court refused an application to set-off costs granted to defndant
appellant on appeal from an interlocutory judgisent of ihe York County
Court against a judgment recovered in the Court below by plaintiff
respgondent for damages and costs.

G, W Adden, Q.U in support of application.

o JOHN COUNTY COURT.

Forbes, | BLACK » SMITH. Nov. 1
Netuff - Costs  Counte Court oAl 1807, 5. 6% -Sypreme Court et 1xg;,
DAFER

Plaintiff claimed by his particu’ars $81.45.  Defendant pleaded a set-
oft of $42. At the trial plaintiff proved for $51, and defendant establishod
a set-off of $41 50 A verdint was cntered for the plaintiff for $u so.
Defendant applied to amend the verdict by entering a verdict for the
plaintiff for 51, and for the defendam for $41.50, with a view of taxing
costs of proving set of, under s. 113 of the Supreme Court Act, o Viet,
¢. 24. Reliance was placed upon this section ; s 68 of the County Cour?
Aet, 6o Yiet., ¢. 28 and English authoritias,

Hedd, that s, 113 was not applicable to the County Courc Aet, and
application refused. {This case is being ippealed.)

£ R Chapman Tor plaintifi. A, (. Blair, Jr., tor defendant.
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Province of adanitoba.

QUEEN’S BENCH.

Bain, J.] CARTER 2. RODGERS. [Nov. zo.
Practice— Evidence— Commission to examine witnesses abroad.

Appeal from the decision of the Referee refusing to order the issue of
a commission to Montreal to take the evidence of a witness for the
plaintiffs for use at the trial. The usual affidavit had been filed in
support of the application.

Held, reversing the decision of the Referee, that the commission should
be issued, and that the facts that the witness sold the plaintiffs’ goods on
commission and acted as their agent in the transaction out of which this
action arose, were not sufficient special reasons for refusing the commission,
as there was nothing in the nature of the evidence expected from him that
would make it unjust or unfair to the defendants to allow it to be taken
under a commission. -

Mulock, Q.C., for plaintiffs. Howell, Q.C , for defendants.

RULES OF COURT —ONTARIO.

Regulation for preventing causes being entered for trial, or hearing, before
the same are in a fit state to be tried, or heard.

WHEREAS it is necessary for the due administration of justice, and
avoidance of delays and unnecessary expense, that records entered for
trial should show the state of the action against all the defendants, includ-
ing those who have not appeared, or as against whom the pleadings have
been noted closed, or any interlocutory, or final, judgment has been
signed : —

‘THEREFORE, from and after January 1st next (1goo), all officers
passing records are hereby directed, and required, to see that they contain,
in addition to a certified copy of the pleadings, a note or memorandum
stating the state of the action as against every defendant or defendants who
has, or have, put in no defence, or as against whom the action has been
discontinued. No extra charge is to be made for such note or memo-
randum. All officers and clerks when entering causes for triai, or for
hearing on motion for judgment, are required to see that the same are in a
proper state for trial, or hearing, and are not otherwise to enter the same ;
and for that purpose may require either the - production of the Record, or
a certificate of the state of the action, when the necessary information
cannot be obtained from their own books of office.

(Signed) J. A. Bovp, C. and P.
“ J. D. ArmMoOUR, C.J.Q.B.

October 28th, 1899. o W. R. MEREDITH, C.J.é. P.



768 Canada Law Journal.

Book Reviews,

The Law of Morigages of Real Estate. By EpwiN Brui, LI.B., and
H. . Dunn, B.A, of Osgoode Hall, barristers-at-law. ‘Toronto,
18gy: The Canada Law Book Company, law puhlishers, 32 ‘Toronto
Street.

Messrs. Bell and Dunn, the editors of * Practice Forms,” a work which
has now become almost a necessity to Ontario solicitors as regards the
multifarious documents of court procedure, have, in their present work on
“ Mortgages of Real Estate,” presented to the profession an excellent
treatise on that subject, with citations of both the English and Canadian
authorities. The subject matter is divided into five parts, viz.: The
Contract of mortgage, the Rights and Liabilities of the mortgagee, the
Rights and Liabilities of parties claiming under the mortgagee, the
Rights and Liabilities of the mortgagor, and the Rights and Liabilities of
parties claiming under the mortgagor. Each of thesc parts is appropri-
ately subdivided into chapters, 36 in all, including separate chapters on
Interest, Limitation of actions, Fixtures, Foreclosure, Sale under power
of sale, Indemnity of mortgagor selling his equity, Rights of purchasers
of an equity of redemption, Rights of executors, Rights of dowress in
mortgaged lands. Although the text is devoted primarily to the law of
Ontario, references are made to the statute and case law of the provinces
of Nova Scotia, British Columbia, Manitoba and New Brunswick and of
the N. W. Territories, which will make it of great value in all of the
provinces excepting Quebec. An examination of the text with a number
of the citations shows that the cases have been carefully and accuratsly
abstracted, and the work cannot fail to bé of great value to practitioners,
Its typographical arrangement and execution is of the first quality.

The Living Age, Boston, U.S,—The selections in the number for
December g are excellent, giving good promise of what may be expected
in rgoo. For cir own taste, we care little for a.i.cles taken from con-
tinental sources in comparison with those availsble in the Anglo-Saxon
literature of Greater Britain and America, and should not grieve if we have
in the year to come more of the latter and less of the former,
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See Distress.
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Rights of assignee, 611
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For reat, see Landlord and tenant,
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E Jurisdiction—Garnishment —Assignment Ebooce. 13
) See Master and seevant, '
Divisional Courts, Ontario—
Some defoets in working of| go2

See Appeanl.

4 Divorce-—
2 See International law,

Divoroe Court—
Advocated for Ontario, 330
Dog —
Alowed at large -Dangor to sheep, g

& Donatic Mortls Causa -
5 Evidence of delivery to render effective, 433
% Dower--

Conveyanee of land free from Application 1o dispense wirh Wit s
ConCUrrenee, 130
Service of notice on wite, 230
Covenant in separation deed as to release of dower, 449
Justifving trespass under clithm ford 038
Election  Specilic boquest, 603

Drainage—
Provision for outlet, 380
Wit of repair Act of God, 38y
Jurisdiction of veteres Notice of discontinuance, 3yt

To grant order of reference under 5. g4 of Act 3o

Branch drains  Separate assessment  Amendment of cngineer’s report, bog
Notice  Damages  Insufficient drain, 730
Debentures - Maintenance - Embankment, 738
Legistration of by-laws contracting debis, 738
See Witercourse,

Dreyfus Trial —
Munstrosities ofy 313

Driving Logs
See Timber.

A T T A

£ Duress -
3 Conveyvance obtained by, got

& Easement - )

,,g See Ancient light —Right of wav,

1’3 Editorials— o

£ Mr, Christopher Robinson, QU portrait ad sketeh ot dife,
o Mr. Justice Hawkins, o

7

Rt et

Sugpested chamges in logal procedure is to costs 7
The law of set-ofl and counter claim, 1o

Court costume in the United States, 4y

Criticisms of judges, 4y, 434, 018

Digrnity of the Beneh, 51 :
Perjury by persons testitvng in their own behalt, 31 !
The Senate and the censtitution, 83 i
Law schools and articled clerks, 89, 257

£ The Law Socicty and the reports, go
& A phase of eriminal evidence, o1, 212
] Money patid into Cotrt to abide result ot appech g2
& The hushand's interest in the estate of s doceased wites g4
4
&
Al
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Bditorials—Continued.
Wife's authority ¢ ~atract for husband, 100
Judicial changes, “n 179, 257, 291, 617, G~
Bicycle law, 130
Robert L. Borde .Coy M. P, portrait and sketch of life, 177
Insolvency legislation, 179
Municipal franchises—A suggestion, 209
Legal education, 257, 321, 369
The refecendum in South Dakota, 259
Jury men's ideas of damages, 369
Election of judges in the United States, 309
Statistics of crime, 370
Meetings of Bar Associations, 371, 697, 699
Maintenance of infant children, 371
One man companies, 372
Mr. B, B. Osler, Q.C., portrait and sketeh of life, 28y
The Criminal Law Amendmem Bill, 291, 202
The doctrine of pressure considered, 322
Citation of Ontario statutes, 4ot
The English Workmen's Compensation Act, joi
Th: Mivisional Courts, Ontario, Jo2
Incor cniences at Qsgoade Hall, 334
Dischurge of sureties upon Crown bonds, 435
Construction of wills-——\r%hm's in a name? 474
Enfoccements of foreign judgments in Awerican courts, 474
The Dreyfus case, 513
Guarantee companies and costs, 514
Courts sitting on Good Friday, 313
Mr. Russell Sage and his buman shield, 515
Authority of American decisions in Canadian and English courts, 518
The law of survivorship, 320
Reasonable and probable cause in actious far malicious procedure, 545, 664
Division Courts statisties, 617 .
Punctuation in the construction of statutes, 617
Hon Charles Fitzpatrick, Q.C., M.P,, portrait and sketch of life, 657
Retirement o4 the Hono AL S, Hardy, 658
Lynch law in the United States, 65a
Judges returning to practive — An incident, %60
Sworn and unsworn statements contrastoed, 662
Jury trial and case law, 6g8
The Forum = A causerie of law, 701
Judgment in default of defence, 730
Church law — Appointment of rectors, 730
Manufacturing condition in licenses to cut pine timber, 732
The saw logr case, 738

Ejsctment—
Receiver—Discretion-— Legal title, 106

TR SRR R TR

Elections—
Parliamentary—Provincial--
D, R.0. showing ballot paper and refusing to give new one, 392
Municipal —
Nomination paper—Sufficiency of, 426
Time for receiving, 426
Nomination of candidate—Keeping poll open after time, 306
Of disqualified person—Right to contest election, 528
Duties of returning officer ministeriul not judicial, 426
D.R.O, refusing to give ballot paper— Malice, 496
Votes under by-law prohibiting sale of liquor—~Name left off list, 616

Embesslement—
See Criminal law—Trustee,
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Elestrio Railway—-
See Street railway,

Bquitable Assignment—.
See Assignment—Gift,

Equitable Estate——

Assignment ~ Possession—Subsequent mortgage  Native, 303

Equitable Exeoution—
Interest under will--Interference with exccutors, 29
Interest in land—Fi, fa.-- Vill—Declaratory judgment, 1, 237
When granted—DPower of County Court Judge in NS, by
Meaning of ** remedy,” 642
See Attachment of debts— Land Titles ety Ontario —Receiver,

Equitable Right —

Underground trespass—Fraud--Statute of limitations, 744

Estate by Ourtesy—
Liable to be taken in execution, ;o8

Estate Tail—
See Will, constraction of,

Estoppel—

Res judicata  Heir at law party to probute action jou

See Canada Temperance Act—Company  Intar Interpleader ~bisuranee
--Limitation of actions-—Partnership-—Postmaster- -Solicitor--Trover—
Vendor and Purchaser,

Evidonce

Reasons of judicial officer admissible at, by

Death of witness before cruss.examination, 173 410

Admissibility of depositions—Signature of 1.F. 176

Application on appeal to adduce fresh evidence, 23t

Examination by surgeon -Exeessive damages, 231

Admission of judgment debtor not admissable between creditor and third

party, 251

Witness— Disbelief in tuture punishment, 507

Right of, to refuse to give criminating evidence under Bigquor license
act, 633

Exclusion of parties from Court at trial, 723
Commission to examine abroad, 767

Sworn and unsworn statements contrasted, 662

Ancient document, 686

Registered duplicate deed with material alterations, 759

See Criminal law,

Examination—
See Criminal law  Discovery --Evidence—judgment debtor,
Bxeoution—
1ssue of, after notice of appeal—Poundage, 432
No return of former writ—Compromise of claim, 043
Priorities as between creditors, 095
See Equitable execution—Estate by curtesy.

Exeoutor and Administrator— o L
Setting upart and investment of funds—Fraud of s}ohcnm%«Lmbmly for
Negligence —Agency —Statute of limitations, 310
Compensation to—Appeal to Divisional Court from order of Surrogate
Judge, 613
Amount of, 650
Not a trustee for heir or next of kin, jo8
Powers and duties —Administration with will annexed, 742
Law of Chili, 742 -
See Administration—Trusts and trustees—Insurance  lifel—Trespass to
land —Will,
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Exemptions—
From sxacution ~Actual residence or home of debtor, 467.
From taxation—See Assessinent,

Expropriation- -
Discontinuance by Crown—Terms, 363
Tender —Mortgagee, 364
See Railway.
Extradition
Private prosecutgr—Authority of foreign government, 171
Who may initiate proceedings for, 386
See Appeal--Forgery
Pactories’ Aot—
Child labour—Accident—Liability, 537

Falsa Vemonstratio—
Misdesceription—Construction of lease, 64
Chattel morigagee, 7.1

Frlss Imprisonment—

Sev Arrest.

False Protences--

Kvidence of subsequent fraud, 185 -
Locus of erime - Jurisdiction, 223

Feioe—

See Railway Company,
Fieri facias, Writ of —

See Equitable Execution— Execution,
Fisheries Case—

Judgment of Judicial Commitiee, 17

Fitzpatrick, Hon. Chas,—
sketeh of life and portrait, 657
Fixtures —
Nale --Severance, 168
Machinery, 6g3
Flotsam and Jotsam—
48, 88, 128, 256, 368, 400, 544, 655, 720

Foroibls Entry— .
Crim, Code, s. 8g—Construction, 118

Foreclosure—
See Mortgage.

Forsign Corporation—
Insolvency of .- Garnishment, 175
See Company—Writ of summous,

Forsign Judgment—
Enforcement ofy in American courts, 4y ,
See Alimony.
Forgery—
Fraudulent representation under assumed nawme, 386

Forum, The -
A eauserie of the law, jo1, 748

Fraud—
See Assignments and preferences - -Fraudulent conveyance—Husband and
wif-r—Insolvent debtor—Judgment~ Principal and agent—Sale of goods,
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Fraudulent Conveyance——
Consideration= Untrue stutement, 25
By son to futher—DPreference, 397
Voluntary assignment of policy of insurance, 027
Investment of policy money by assignee—Following assets, 627
See Assignments and preferences ~Insolvent debtor,

Fraudulent Prefurence—
See Assignments and preferences.

¥raudulent Represantation.--
See Deceit—-8Sale of Goods,

Free Grant Lands—
Alionation —Restraint on -Crown, 337
Fugitive Offander’s Aot-— =
See Criminal taw.
Gearnishee—
See Attachment of debis,

General Average -
See Maritime Luw,

Gify- -
Equitable assignment— Bankers' deposit receipty 373
See Husband and wife,

Gas Company—
Nujsance to adjoining property - Injunction==Tems, 433

Gaming and Wagering—
Place of public resort--Place used for betting, 302, §23 520, 070
o OPifferences in stocks o Cover  system Option, 4o
Spe d contests - Requirements of racecaurse, 462
Good Friday—
Trial of cuuses on, 444
Goodwill—
Sale of house and—Effvct of mortgage, 359
Value of, how estimated, 30
Government Railway—
See Crown,
Grand Jury—
Powoers of Tocal Logislature to regulute, 83
Grant
See Deod.
Guardian—
See Infant,
Guardianship in Socage- -

Doos not exist in New Branswick, 314

Guarantes —
See Bond—DPrincipal and surety,

@Guarantes Com; "y— ’
Action winni—Costs, 514, 536

Habesas Jorpus—- ) . .
Tusue by Judge of High Court—Appeal from judgment— Finalty, jo7

See Appeal

Halifax— o . .
Jurisdiction of Stipendinry magistrate ofy 37
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Wetirement of, from public life, 653, &
etirement of, from public life 59
Appointment as Surrggale cler:k, 6&8
Lord--

Death of, 129

High Bohool—
* See School law,

Highway—
Exercise of statutory powers, 108
Lowering surface of street— Pipes under highway, 108
Dedication, not extinguished by non-user, 396

User—Evidence, 534
Accidents on, see Municipal law.
Obstructions on, se¢ Municipal law.,

See Dies non,
Homeatead Landa—
See Free grant lands,
House of Il Fame—
Inmate of —Appeal to Quarter Sassions, 636
Husband snd Wife—
Husband's interest in estate of intestate wife, 94
Wife's authority to contract for husband, 100
Failure to provide necessaries for wife, 33
Health likely to be permanently injured, 33
Fraudulent bill of sale, 471
Wife's income handed to hushand~Gift inferred, 498
Living apart--Aduitery of wife—Damages against seducer, 623
Action by wife against husband on note, 649
Parties to suit—Separate estate, 650
Desertion—Refusal of husband to discharge servant living with him in
adultery, 675
Action against widow on contract made during coverture, 682
See Alimony-—Married woman.
Toe—
See Watercourse.
Indemnity—
None between tort feasors, 376
Indigent Debtor—
See Judgment debtor,
Infant—
Guardian of--Mother marrying again— Religious belief, 405
Apprenticeship deed—Contract not for benefit of infant, 670
Payment out of money in court—Surrogate guardian, 172
Father a French citizen, 484
By-law prohibiting dealing with minor, 172
Restraining, from doing wrongful act, 350
Maintenance out of contingent iaterest—Security on life insurance, 198
Mother living in adultery—Trust for maintenance, 485
Administration, 6go
Covenant by, in mortgage approved by Master, set aside, 613
Custady of—Right of mother under special circumstances, 634
Estoppel on parent, 762
Accident to, see Child,
See Child—Factories Act ~ Parent and child,
B
Breach of ~Contempt—Form of motion, 87
!njur! or threatene ing‘ury to goods~Damages, 308
Mandatory—Form of, 670
See Master and servant— Restraint of trade—Gas company--Trade mark.
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xuhopor--? .
Providing plano for use of guests—Licensing Acts, 675

Insolvenoy—
Legislation on, discussed, 411
The doctrine of pressure considered, 322
Proof of claim-—lncomplete instrument, 394
Purchase of estate by inspector, 488
Refusal to complete Action for—Rex judicata, 532
See Assignments and preferences. )

Insolvent Ast—
Arguments in favor of, 179

Insolvant debtor—
Formation of fictitious incorporation by - - Election of remedies, 168

Insurance—
Accident.
Notice ay condition precedent, 163
Fire—
Condition in policy -- Additional insurance, 23 .
Adjustment and proof of loss--When company bound by act of agent, 82 A
Particulars— Estoppel, B2 ’ '
Conditivns —Proof—Waiver. 83, 83, 202, 490, 515
After repudiation of liability, 278
Change in risk—Iuterest—Change in risk, 202
Foreign statutory cendition, 202
Transfer~Assignment of rights 1fter loss, 202
Ot partial interest—Vendor and purchaser, 385
On mortgaged property—Cancellation, 278
Concealiment of facts—Guarantee of salvency, 400
Misrepresentation as to ownership, 442
Construction of contract—** Until," 533
. Mutual company—Assessment note —Default— Forfeiture, 387
Life —
' Benefit of wife and children-—Alteration by will—Apportionment, 31, 306
Validity as against creditor, 199
Domicile of insured—Possession of policy- Assignment, 430
Benefit society—
Non-paynient of assessments - Forfeiture, 237, 257
Dispute as te age—Estoppel— Res judicata, 387
Misrepresentation--Pedigree, j46
Change in rules, effect of, as to creditor, 389
Transfer of businese—~New contract, 446
Dominion license—Registration in Ontario, 446 ;
Dues and assessments not attachable, 503
By-laws in declaration part of constitution, 538
Liability to pay assessments - Withdrawal, 538
Total disability, 238
See Interpleader,
See Administration.
Marine—
Loss by collision —Detention duving repairs, 104
Construction of policy, 493
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Policy on freight— Constructive total lass, 500 E

Shig furniture, 681 %
Freight-—Loss not insured against, jo§ 5
Burglary-—- ) b4
Loss by theft without violence not covered by, 378 » §

’

Inspection— ) : ,
See Mines and minerals. ! E,ﬁ‘
Interest-~ N

See Limitation of Actions-—-Mortgage.
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Interlocutory Order—
See Appeal,

Interaaticnal Law—
Forelgn judgment—Divorce by foreign court, 624
See Maritime law,

International Law Association—
Meeting of, 371

Interpleader—

Landlord's claim for rent, 197

Sheriff—Action in interest of execution creditor, 197

Form of issue, 197

Right tu set up jus tertii — Bailee— Estoppel, 377

Life insurance money—Foreign claimants—Notice, §37, 615
Service out of jurisdiction, 537, 615, 649, 763

Refused— Appeal—Summary decision, 694
Sheriff too late, 695

Intoxionting Liguors—
See Liquor License Act,

Irregularity—
Or nullity, 119

Joinder—
See Parties.

Joint owner—
See Patent of invention.

Joint Btock Company-—-
See Company.

Judgment—
Setting aside for fraud - Procedure, 447
Special endorsement a nullity, 447
Pleading release from after action—Several defendants, 447
Amendment after appeal, 44
By default, action to set aside, 673
See Practice,

Judgment debtor—
Examination of—*¢ Satisfactory " answers—Supplementary affidavit, 198
After assignment f.b,0.c., 368
Under assignments and preferences act—Power to commit, in whom
vested, 634
Order for payment—Default——Commitment—Punitive character, 760
Government official, 760
Judicial Sale—
See Sale of land.

Judiciary—
See Bench and bar.

Jurisdivtion—

See Action — Arbitration — County court — Criminal law — Halifax— Liquor
license — Local  judge — North-West Territory — Probate court =
Railway.

Jury—

Meaning of ** trial with jury,” 114

Trial without, in municipal cases, 200

Failure to agree - Right of judge to dismiss action, 416

Argument in favor of retaining, 698

See Jury notice—Negligence,

Jury notice—
Right of trial judge to strike out, 633
In Municipal cases, 200
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&
Justice of the Peace--
Warrant for arrest without jurisdiction—Bona fides, 81
Jurisdietion—Inquiry commenced by one, completed by two, 319
Case stated by—When allowable, 759 ’
Appeal from — Railway law, 759

Killam, Mr. Justics—
Appointed Chief Justice of Manitoba, 291

Laches—
See Postmaster—Mortgage.

Land Titles Aot—
Ontario,
Equitable execution—Order of Master or of Court, 32
North-West Territories,
Road allowances, 47
‘fariff of fees, 47

Landlord and Tenant-—
Tenant disputing landlord's title, 67, 224
Future rent—Preferential lien-—Assignment fb.o,c.—accelerating
clause, 112, 261
Notice to quit—** Disposing " of premises Covenant for quiet enjoyment, 165
Creation of new term by overholding— Delivery of keys—Use of part, 196
Duration of tenancy—Overholding—Rent, 229
Rent reserved for use of right of way— Reversioner, 182, 439
Lease—Construction—Right of way— Misdescription, 64, 715
Indemnity for disposition, 755
Liability of sub-lessee of assignee to original lessee, 186
Payment of rent by lessee—Indemnity, 186
Assignment of Discharge of mortgage, 279
Option to purchase - Equitable assighee - Possession, 221, 713
Sale of land before expiration of—Rights of purchaser as an incoming
tenant, 311
Covenant to pay assessment rates and charges, 375
For renewal or payment for improvements, 385
Not to sublet—Breach Mistake— Relief agninst forfeiture, 527
To repair—Assignment—Indemnity—Breach——-'l‘hird party, 703
Forfeiture—Re-entry - Notice of forfeiture, 672
Covenant not to assign, 672
Termination— Sale of premises—Misrepresentation, 754
Distress— Goods distrainecfimpounded on demised premises, 374
Man in possession--Pound breach, 374
Rent payable in kind, 653
For taxes and for rent Goods in custodia legis, 637
Distraining after six months from end of term, 632
Iilegal act of bailiff, 652
See Distress.
Overholding tenant—-Practice, 467
See Leasehold - Rent charge—Vendor and  wwchaser,

Law Schools—
Legal education in Ontario, 89, 237, 440

Law Bociety— .
Of Upper Canada—Resume of proceedings, 123

See Landlord and tenant—Vendor and purchaser.
Leasshold—
See Mortgage—Vendor aud purchaser,

Legal Education—
Law school in Ontario discussed, 89, 257, 440
Mg, Birrell's address on, 360
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Yaith,

Procedure
Suggested changes in, 7

Alex, -
Obituary notice, 236

Lex lool— *

See Contract,

Privileged communication —Inconsistent verdict, 35
Pleading—Striking out statement of claim, jo3
Protection of interest—Excessive language, 300
Evidence— Admissibility — Publication, 500

In newspaper—Fair comment, 168
Security for costs, 241

Of rival traders ds ~Action—Injunction, 185

Publication—Evidence of motive, 456

Reference to arbitration, 465

See Costs {security for),

Life Insurance—

See Insurance {life).

Liquor License—

Sale within prohibited hours, 33, 683
Proceedings at trial, 35
Discretion of commissioners, 112
Rescinding resolution - Jurisdiction of court. 112
Jurisdiction of police magistrates, 241
Want of jurisdiction—Certiorari, 249
Holders of Dominion and provincial wholesale licenses, 171
Collusive arrangement to defeat Act—Appeal, 37
Sale to inebriate—Order forbidding — Requisites of, 199
Per centage of alcohol, 241
Sale by druggist without, 466
Refusal of witness to give evidence, 633

Limjtation of Actions—

Money charged on lands—Acknowledgment—Part partment, 61
Devisee also tenant for life of other lands, 61
Real propeity limitation applies, 529
Acknowledgmen 206
Judgment to bind lands«Estx:lppel. 646
Commencement of statutory period— Tenancy, 365
Continuing guarantee-—Appropriation of payments—Interest as principal, 17
Tenant-at-will—Entry by landlord to make repairs—Determination of will, 370
Effect of mortgage, 621
Mortgage-—Arrears of interest—Acknowledgment, 452
Void gift to charity— Executor's possession, 708
Mortgage of personal property— Debt barred - Foreclosure, 708)
See  Action—Executor and administrator - Lunatic= Real Property Act—
Prescription - Writ of summons,

Lis Pendens

See Vendor and purchaser,

Livery 8table Kesper—

Liability to warn customer as to ronds, 115

Local Judge—

Jurisdiction as'to injunctions, 368

Lousl Legislature—

See Constitutional law,

Lottery—

Prize competition—Prediction of event, 222
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Long Vacation—
Here and in England, 513

Tord Campbell's Act
See Negligence,

Lord's Day-—- :
What is ordinary calling—Foreman of grain elevator, 443
See Dies non, )
Lunatic—
Jurisdiction over, and management of estate, 20
Liahility of, to account, 21
Muintenance of —Statute of limitations, 221

Lynch Law—
Discussed, 659

Malicious Prosecution —~
Liability of corporation to action for, 301
Reasenable and preobable cause in actions for, considered, 343 003

Mandamus—
Not greanted, i unavailing or unnecessary, 3og
To obtain opinion of court, jio

Manslaughter—
Nee Parent and child,

Maritimo Law—
Shipping contract  Charter party - Duty of master to sign bills of Lading, 30
Demurrage, 30 )
Collision- Rules of the seu, g8
Extraordinary manauvre —Burden of proof, 363
Novessaries for foreign ship - Owners out of Canadit- International law, 204
Bilt of lading - Defeets latent on beginning of voyage or otherwise, 184
Yacht deagging anchor ~Salvage, 41
Security for costs = Temporary residence, 4t
Goeneral average - Expense caused by ice, 390
Action in rem for wages, not assignable, 399
Coods in hands of receiver—Seizure of sherift--Interpleader, 431
Marshal's possession fee, 472
Liability of charterer of ship for defective condition of, ozo
Expenses of distressed seaman—Proot of ownership and payment, 631
Personal injury done by ship—Endorsement on writ, 650
Seiman - Passage home,” 700
Towage -~ Salvage—Sufficiency of tender—Costs, 725
See Appoal = Insurance (marine) —Negligence.
Earket— )
See Municipal law,

Marriage— _
Restraint of --Condition in will—=Marriage by consent, 220

Masrizge Settlement—
Conflict between two settlements, 62
Covenant to settle afler acquired property —Revocation, 62
Torms of— Death of husband or mother—Children, 281
llegn! consideration —Marriage with deceased wife's sister, 625
Yavment of prior charges by settlor, 877
Reconveyance of mortgaged property, 657

Warrled Woman—
Separate estate— Rights of husband renounved —Ante.-nuptial settlement, 13
Power of appointment—Liability of appointed land to debts, 439
See Husbmu] and wife-~Marriage settlement—Probate—Receiver.

1
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Mazter and Servant—
Restraining clerk from publishing master's lotters, 26
Magristrate’s power under Aet to allow withess’ fees as costs, 244
Division Court no power to give costs of appeal, 244
Negligence--8ervant of one person hired by another, 102, 163, 532
Independent contractor, 385
Defect in plant, 388, 708
Risk voluntarily incurred, 708
Yearly hiring—-Wrongtul dismissal, 359, 460
Dismissal for one act of disobedience, 619
Injury to workman on way to work, o7
Accident arising out of employment, jo7
See Railway—Restraint of trande—Workmen's Compensation Aet,
Mechanics lien—
Costs—Stay tor appeal as to, refused, 315
See Appeal.

Modical practitioner-—
Agreement not to practice—Breach, 610

Member of Parliament—
See Discovery,
Milk—
See Adulteration.

Milldam—

Accident from breaking of  Liability Easement, 036

Mines and Minerals—
Initial post in United States, 122
Adverse claim - Aftirmative evidence, 285
Right to follow vein - Injunction—Inspection, 254
Prosecution of action with reasonable diligence, 318
Detective location- - Curing irregularity, 471
Location of posts  Points of compass  Defective marking —Waiver, 532
Partner holding miner’s certificate, 8o
Overlapping locations  Abandonment and re-location, ¢33
Reservation in grant, 711

Minor—
See Infant,

Mistake—
Money paid under Recovery back, 169, 637, 679
Appropriution of pavments, 276
Payment by, to officer of court, 620, 679
See Avrest— Vendor and purchaser,

Misappropriation—

See Trusts and trustee.

Misrepresentation— i
Action for, against representative of deceased, jo2
See Deceit - Landlord and tenant—Trade mark.

Money in Court—
See Intunt.

Mortgage-~

Implied power to mostgage, 63 ) ]

Assignment of equity—Covenant of indemnity —Right of mortgagee on, 164
Covenant in mortgage, 164
Purchaser of equity ot redemption - Indemnity— Administrator or mort-

gagor, 453, 609
Of equitable ig.m%restt%\’otice Lo trustee-—Limitation over, 267
Construction— Payment by instalments—Interest— Acceleration clause, 388
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Mortgags - Conlinned. i
Consolidation— Derivative mortgage - Redemption, 192 t
Further advances afler notice of subsequent incumbrancer, 2t
Qf real and personil property —Right of redemption baread as W purt, 200
Fraud on mortgagee—Puorchase at tax sale, 230
Subject to lease—~ Surrenduer of lease to mortgagor, 158
Position of good will of business, 358 '
‘Ofreversiun——’l'elmlnl for life - Waste— Foreclosure  Limitation of actions, 483
Agreement amounting to clog on equity of redemption, g8t
Notice to pay principal and withdrawal of, 480
Action vo mortgagor for balance after crediting amount of sale Redemp.
tion, 506
Damages tor excluding mortgngor fram possession adter default, Gt
Several parcels - Rights of owners of cquity of redemiption, 33
Enumeration of one parcel - Purchaser Volunteer, b33
Redemption —Account- - Interest past diem Pavinent ander misiabo, 3y
Reconstruction of machinery in milt - Rights of pacrtios Fixtures, bog
Of feasehold - Assignoent of Tease -Liabilicy of nortginzes, 51
Power of sale--Mortgagee a trustee tar procecds ot sade Limitation of
actions, 38K
Bona fide sale 1o solicitor of mortgagee - Laches, n3o
Foreclosure -Parties—-Debenture holders - Floating security, i
Dhistress for interest in arrear--See Distress, '
See Landlord and tenant— Limitidion of actions Partaership
Mortmain—
Gift for political, religivus and social purposes, 151
Mother—

See Workmen's compensation act,

Municipal Law—
Municipal franchises—.\ suggestion as to mode of weanting, o1
Members of council Qualdification- Leaschold interest, jto
Contriet with corporation—Sub-conteet, jos
Duty to resign office, o8
Arbiteation - Waterworks Co,—~Pavient into court = Mortgagees, 1t
Lands injuriously atfecied—Damages  Titerest, jo3
Discretion as to costs, 6y
By-law regulating auctioneers, 25
Regulating markets, 27
Regulating buildings—* Approved plan,” 303
To borrow money  Quashing, 122
For purchuse of electric Hght plant--Mavor interested in company, 120
Prohibiting dealing with minors-- Junk stores Police Commissioner, 172
For contracting debts—Publication - Blank dates, 232
Interest and principal in one sum, 232
Description of premises- -Power to apply money, 232
For exemption from taxation - Manufactires, sno0
Registration of drainage by-taw  Validity, 758
Offences against—Summons against company, 3
Motion to quash--Time - Seevice of notice, 390
Against foafing and loitering, 403
Public schools, boy
Prohibiting wooden buildings —Action to hreach of 013

Vote on by-law prohibiting sale of liquor, 610 i
Names left off list-—Irregularity - Saving clause, 016 3

Notice of calling mecting of council and of intraduction of by-law, 366 :
Adjournment of meeting of council, 3oo o H
Negligence in exercising statutory powers -Right of action, 253 ;
Accident—Non-repair of highway —Notice of accident, 167 i

Jury notice—Striking out, 200 ) .

Obstruction of road— Liabiluy for acts of statutory officer, 276
Milk stand projecting over roadway-—-Damapes, 756

Telephone pole—Indemnity over, 758

Injury to child using street as playground, 710
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Munigipal Law-— Continited,
Obligation of city to supply pure water to customers, 384
Municipal taxes do not include school taxes, 510 '
Loca! improvements— Status of applicants for, 612
See Assessment —Drainage. -Elections (municipal)— School faw—Transient
trader,

Negligence—
Verdict sustained by concurrent finding of courts appealed from, 18y
Collateral negligence, 222, 304, 671, 080
Highway, 222, 680
Liability of emplover of contractor for contractor s servant, 222, 680
Of owner for his contractor's acts—8Sunken wreek, 3o4
Dangerous materials carelossty left about, 227
Dangerous machinery - Statutory duty of owner—Cause of accident test of
Hability, 441 !
Dangerous work on highway, oo
Contributory - Trespass by injured porson, 227
What antounts to When new reial unnecessury, 632
Trespasser on dangerous way neglecting warning, o4
Child attracted by article near highway and injured, 700
Damagos—What circamstances to be constdered in estimating, 3ou, 383, 730
Volunteer— Common fauit Division of damagos, 488 .
Matrors of Fret—Findings of jury, 48y
Defective condition of ship '{,iuhi!ity of charterer, b2o
Exeavation adjoining public thoroughfare  Proximate cause, by
AMlowing dangerous dog at large killing sheep  Evidence, oyt
Contracts te osecute works for public bode, 671
Liability of emplover for negligence of contractor, 671
Government ratlway Lord Campbell's Aety 753
See Child Crown Executor amd  administrmior Damages Master and
servant - Municipal law Principal and agoent— Railway - Street vailway
< Trusts and trustees = Vendor and purchaser - Watercourse —Ware.
houseman,

Negotiable Instrument
See Debenture.

Now Brunswick - -
See Civil Court =Uosts - Practice,
Newspaper—
Publication of, ouR
What is 2 ' sporting paper,” 6bX
See Contempt - Costs (security for)
New Trial -
Evidence—Verdict--Practive, 1ot
Concurrent findings of courts appaaled from, 18y
Surprise, 299
When unnecessary, 632
Notice—-
See Vendor and purchaser.
Notice of Trial—
For day subseyguent to first day of assize, 43
lmposition of terms, 263
North-West Torritories—
Jurisdiction of Supreme Court of, 45
See Land Titles Act.
Kova Beotia—
See _ollection Act,

Ruisance—
See Gas company—Statutory powers—\Vendor and purchaser,

.
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Obstruction—
See Highway—Municipal law,
Ontario Btatutes—
Citation of 62 Vict., jo1
Option—
See Gaming and wagering - Landlord and tenant Vendor and purchaser,
Osgoode Hall—

Want of telephone facilities, 434
Osler, B. B.—
Sketeh of bis life and portrait, aNg

Overholding Tenant.

Practice, 467

See Landlord and Toenant, '
Parent and Childa—

Parent neglecting to provide medical aid for child - Mansliughter, 206

Agreemoent 1o work farm—Evidence ~Wagos, 511, 496 ’

Obligation of father to supportehild, 371

Ser Infant,
Parties——

Conversion of goods  Relief over, 1t

Action against executor for legacy, 173

Joinder of plaintifis-- Joint and separate canses of wetion, 220, 331

Aetion on behalf of a elass of the pablic, jog

Joinder of defendants  Separate cause of action, 327

Juining plaintit without authority - Striking out, $io

See Assiprnments and preferences - Husbhand and wife,
Partnership —

Mining venture~-Community of profit and loss, 16

Liability for hiring by one partoer, 116

Mortgage by partners to secure debt of| 207

Devise of land subject 1o, 267

Avcounts between—Stated and settled accounts -~ Extoppel, 273

Managing partner, 275

Sale of business to surviving partner— Good willy 361

Principal and surety  Joint obligation, 457

FFormed by parol agrecment-~Statute of frauds not applicable, 38y

See Mines and minerals,

Patent of Invention
Infringement—Action for—Wherae venue to be laid, 286
Piomeer discovery, 303
Process and product- Accounts ot profits, 536
Repair or reconstruction of patented article, b23
Article manufactured at request of patentee’s agent, 623
Joint grant —Survivorship—~Covenant by joint owners, 714
Payment—
Conditional~ Assiy nment of debts and securities therefor, '8
Effect of giving negotiable instrument for debt, 182
Ser Assignments aad preferences—Principal agent.

Payment into Court-—
Interlocutory motion—Admission by defendant, 219
Ry co-defendant, 671
Plea of, coupled with denial of liabitity, 685
Acceptance of— Mdmission, 683

Perjury. -
See Criminal law,
Persona Designata~— . .
See Assighments and preferences—Surrogate judge.
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Ple :
Setting aside plea as false~-Striking out part, 457
Bill to set aside deed as fraudulent, 462
Assault—Embarrassmant, 762
See Amendment.
Poetry— -

Whal's in a name, 454

Monica's last prayer, 655

Polise Magistrate—
See Liquor License Act.

Postmaster—
Bond for duties—Validity and construction of, 442
Breach of --Effect of —Laches of government official—Estoppel, 442, 687
Suits on-—33 Hen, 8, ¢ 30, 5, 79, not in force in Quebec, 442
Poat Mortem—
See Coroner,

Poundage—

See Execution,

Power of Appointment—
See Married woman—-Will, construction of,

Power of Attorney—
Defining powers-- Deposit of, in Registry office (Nova Scotia), 8o
Power of Sale—-
See Mortgage—Will, construction ofl
Pructice—
Service of writ—See Writ of Summons.
Service of summons to abridge him for setting down appeal, 121
Service of subpoena for discovery, 309
Counter-claim for slander in action for gouds sold, 36
Striking out statements in claim as showing no cause of action, 184, 183
Statement of claim—Action to set aside judgment of default for fraud, 673
Stay of proceedings pending giving security for costs—Costs—59
Pending reference under Vendor and purchaser’s Act, 201, 390
Agreement to bring action in another province, §1t
Foreign insolvent company--Garnishment, 175
Claim for debt or liquidated demand—Amendment—Costs, 645
Reference to Master, 284
Settlement of action pending reference—Duty of Master, j20
Court stenographer—Furnishing notes - Fees, 253
Summary judgment—Validity of defence, 313
Dispute as to amount, 419
Defautt judgment--Terms of order—Staying proceedings, 61§
Interlocutory motion~ Affidavit on information and belief, 678
Obtaining judgments against defendants who do not appear to complete
record, 729
In New Brunswick
Motion to take bill pro confesso, 41
Trial by jury in libel suit—Notice to sheriff, 41
Making causc a remanet—Withdrawing record, 88
Security for costs—Inferior courts, 250
Defendant's costs of demurer set off against judgment, 231
Costs in equity, 398
County Court-—Notice of defence, 464
Plene administravit, 508
Appeal—S8etting off costs, 766
Proof of claim—Costs, g08
Rastardv—Judgment against bail, 509
Quasi nonsuit— Undertaking, sog
Arrest for medical services — Affidavit, 540
Injunction—Bill—Affidavit, 763
Or quo warranto, 764
See Civil Court, N.B.
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Practios—Continued,
See Action - Amendment - Appeai—Arrest—Bills and notes—Collection Act,
. ‘Nova Scotia—Counter-claim — Cost s-= Discovery-- Evidence— Injunction
Interlocutory order—Interpleader— .. regularity — Jainder--Judgment-—-
Jury=-Jury notice--Maritime law- Now trial- Notice af trial- Pleading

—Replevin,
Prescription—
See Ancient rights—Limitation of actions  Riparian rights
Pressure—
The doctrine of, considered, 322
Principal and Agent—

Undisclosed principal--Stock exchamyge, 23
Contracts made in exeess of power  Power of attorney, 8o
Commision on sale of land, 206 ’
Conflicting claims by a  ats {or same sale, 4b3
Liability of contractor's cn -oyer tor negligence of contractor’s servant, 222
Agent accepting bribe, 29y '
Business carried on in agent's name  Lease o agent Surrender and lease
to agent and others - Rights and tinbitiies, 117
Contract by agent for his own benefit in name of principal, b70
Ratification of, by principal, 670
Statute of frauds, 681
Payment by agent —Stat, of Limitations— Promise: -Avknuwledgment, 686
3ee Broker,

Principal and Burety—
Co-surety giving time to principal-— Contribution, 274
Proof required against surety —Administration bond, 307
Discharge of surety  Vari tion of contract Giving time  Novation, j12
See Crown bond— Partnership - Postmaster-—Principal and surety,
Privy Counecil—
See Appeal.
Publio Inctruction Act—
See Schools,
Publication—
See Newspaper,
Probate—
See Will,
Probate Court, Nova Scotia—
Jurisdiction-—Fund set apart Interest in estate, 110
Profane Language—
See Criminal law, 204
Protest )
Money paid under- Recovery ofy 524
Proximate Canse—
See Trover.
Public Harbour—
See Watercourse,
Public Hoapital— .
Exemption from taxation, 72

Publie Sohools—
See School law.

Public Works—-
See Contract,
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Panstuation—
Effect of, in construing stututes, 617

Queen's Connsel—
Recent appointments, 636

See Gaming and wagering,
Railways—

Carriage of goods—Owner's risk—Delay, 273

Ordinary luggage—Bicyele, 224 '

Construction of line--Condition as to payment of labourers, 248
Certificate as to completion of work, 248

Expropriation—** Owner "—Person in possession—Jus tertii, 367

Nnogligence—Connecting line~-Free pass with conditions, 493
L.+ another Province--Service of writ—Jurisdiction, 493
In not ringing bell at crossing, 535
Master and servant-—Precautions against accident— Fellow servant, 344
In fencing-- Loss of cattle, 706

Tacking frogs—Jurisdiction of Railway Committee, g25

Lugislative powers as to—B.N,A. Aet, 744

Government railway.  See Crown,

See Statutory duty -Street railway-—Watercourse,

Rape—
Siatements of prosecuirix when evidence, 499

Reasonablo and Probable Cause—
In actions for malicious procedure considered, 545, 564

Receiver—
Administrator ad litem and subsequently to estate — Exparte order— Partios, 28
Advertisement for ¢reditor, 28
Bankreuptey of trustee- Delay - Costs, 87
Payment out of particular fund —Married womati—-Separate estate, 8
Powers of County judge in Nova Scotia, 642
Notice of application for— Defendan' not appearing, 378
See Ejectment - Equitable execution,

Real Property Limitation Aet, Ontario—
Future estates-—Deed of appointment —Statute of Limitations, 306

Real Property Act, Manitoba—
Cancelling certificate of title issued in error, 541
Jurisdiction to order unless fraud shown, 541
Title under tax sale, 541

Registry Aot—
Property passing under statute— Bankruptey=-Prioriiy, 30
Registration of equitable titles, 641
Tax sale —Certificate of title in former owner, 654
Registration in New Brunswick—DProof of, 86
See Evidence,
Referendum—
In Nurth Dakota discussed, 238
Reut—
Reaserved for use of way—Reversioner—Personal representative, 182, 439
See Administration— Landlord and tenant,
Rent Charge—
Grant subject to- Eviction of grantor from part of premises —Apportion-
ment, 712
Replevin—
Practice in, 44
Requirements of bond, 245

»

Is an action of tort and not maintainable by husband against wife, 286
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Ros Judioats—
See Company—Deed—Estop;sel—Insolvency — Insurance (life).

Rostraint of Trade—
Severable covenant—Master and servant—Injunction, 22
Specific delivery of chattels—-Agency ~ Injunction, 120
Reasonableness of covenant—Publi¢ policy, 358
Master and servant—Injunction—Evidence, 656
See Medical piactitioner,

Restraint on Alienation—
See Wiil, construction of.

Richards, Mr, Justics—
Appaintment of, 291

Right of Way -
Condition of lease - Misdescription, oy
To take water— Damage by flood, 103
Limited grant—No user beyond, 101, 754
See Rent,

Religious Institutions Aot—
See Church.

Riparian Rights—~
Prescription — Artificial channel, 309
Intercepting water from flowing into stream, 518

Riot—

Expenses of troops summoned to quell  Who to pay, 670

Robinson, Christopher—
Sketch of his life aad portrait, 1

Robertson, Lord—
Appointment in place of Lord Watson, 6y7

Rules of Court, Ontario--
Of Dec. 10, 18g8, 320
Of Oct. 28, 189y, 767

Sale of Goods-
Fraudulent representation ~Opinion or warranty, 205
Failure of consideration—Retaking possession, 206
Option as to place of delivery—Usage of trade, 247
Oral contract—Part payment, 3ot
Retention of money c‘ne on account of price, jot
By person having bill of lading— Passing property —Possession, 381
Neglect of purchaser to comply with Bill of Sale Act, g03
See Contract -—Sheriff,

Sage, Russell—
The ideal ** meanest man’

8ale of Land—

Judicial —Pleading — Jurisdiction, 119
Purchaser for value without notice, ¢ 3
Distribution of proceeds — Privvities, 63

See Vendor and purchaser,

in America, 315

Saw log Case- -
Manufacturing conditions in licenses, 732, 738, 76

Saw logs
Ser Timber —Watercourse.
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Sohool Law-—
High schools—Pupils from adjucent municipality, 25
Union school section—Alteration of boundaries-~Five years' limit, 33
Existence de facto - Alteration of boundaries, 757
Arrest of non-resident for non-e:lymem of rates, 18
Election of trustees—When wards abolished, 426
Taxes for, not included in municipal taxes, g10
Site for bullding, 640
Annual meeting—Notice of — Posting notice, 640
Valuation for assessment purposes, 640
Teacher Salary attachable tor debt, 643
Practice as to—Discretion, 643

Senate, The—
Constitutionally considered, 33

Service—
See Interpleader—Writ of summons,

Ssrvient Tenement—
Obligation of owner of, to dominant tenement, 104

Bet Off—
Law of, and countercluim dismissed, 10
Of judgments—Sclicitor's lien, 683

Bettloment—
See Marriage settlement.

Sheriff—
Poundage--Bankruptey of execution debtor, 374
Possession money— Possession for 15 months by consent, 380
Sale of equity of redemption in goods—Liability of sheriff, 458
Duty of sheriff as to custody of goods, 458
See Coroner—Interpleader,

Ship—
See Maritime law.

8isnder—
See Libel.

Small Debts Courts—
British Columbia-——
Decision not given in open court, 317

Bolicitor—
Agreement for compensation — Champerty, 167
In Exchequer Court proceedings is subject to Solicitor's Act, 168
Charging profit costs in vill, 487
Sufficiency of retainer by company—Corporate seal, 719
Right to retain counsel for client, 644
Misappropriation of money given him to pay off mortgage, 648
Foreclosure— Agency—Estoppel, 648
See Action—~Costs.

8pecial Endorsement—
See Judgment.

Specific Performancs—
Delay-~ Sale of reversion, 188
Of agreement to give chattel mortgage, 306
See Vendor and purchaser,

Stay of Procesdings—
See Appeal-?[.’raclice.
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Statutes— ,
Construction of—Ejusdem generis, 183
Application of limitation, 226
Devise to heirs, 492
See Ontario statutes—Statutory duty — Statutory powers,
Btatute of Frauds—
Sufficiency of memorandum, 40
Signature by agent, 68t
Suretyship, 304
Agreement as to crown land license—-Writing unnecessary, 564
See Partnership—Vendor and purchaser, ’

Statate of Limitations—-
See Limitation of actions.

Btatutory Duty—-
Restraining breach of-—Railway company, 184
See Negligence,

Statutory Powers--
Sul sidence of land—Nuisance, 108, 712
See Highway-—~Municipal law—Trust and trustees,

tealing—
See Theft,
Sabrogation—
Overdraft to pay interest on debentures—Banker and customer, 181, 269, o4
Stifing Prosecution—
See Contract—Criminal law.

Btipendiary Magistrates—
Fees of cffice, Nova Scotia, 766

Btolen Goode—

See Thefl,
Stream—

See Watercourse.

dtreot Railway—
Dominion Railway Act not applicable to municipal control, 422
Conductor is a person in charge of a car, 422
Negligence — Negligent operations of cars—Contributory negligence, 240, 461
Question of speed is for the jury, 461
Damages—New trial, 494

Sucoeasion Duties—
korum for settling questions under, 166
Supreme Court of Usnada—
See Appeal,
fnmmrary Convietion—
Appeul from —Objection not taken before magistrate, 43
See Criminal law,
Summary Judgment—
See Practice.
Suinmons—
See Practice—Writ of summons.
Bunday—
See Dies non—Lord's day,
Surety—
See Principal and surety.
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Surrogate Judge—

Appea!l from order of, to Divisional Court—Persona designata, 613
Survivorship—

Law ol, considered, 520
See Patent of invention—Partnership.

Burvival of Action—
Trespass to land—Death of plaintif—Executor appearing, 647

Taxes—
Tenant paying taxes previously assessed against himself as ow=er, 28
Enforcing payment in a subsequent year—Failure to distrain, 405
Seizure for, and for rent—Goods in custodia legis, 637
Exemptions from, see Assessment.
See Asseysinent —-Tax Sale.

Tax Sale~—
Irregularities not nullities cured by statute, 315
Conflict of purchaser with former owner, 654

Tenant for Life—
Liability for repairs and insurance, 627, 678
See Mortgage.

Theft--
Accessory before theft subsequently receiving article, 42

.

Timber—
Cutting of—Liability of administrator, 688
Manufacturing conditions in licenses from Crown, 732, 738, 761
Saw log driving Act—Detention — Remedy - Arbitration, 752
Obstruction—Dam, 755

Title—
See Vendor and purchaser,

Toll Road—
See Municipal law,

Trade Mark—
Restraining imitation of—Misrepresentation, 483
Descriptive name—Injunction, 743

Trads Union-—
Watching and besetting works—Conspiracy, 357, 677

Traunsient Trader—
By-law as to—Validity--Occupation of premises, 416

Trespass to Land—
Evidence as to boundary, 638
Wood cut for firewood and fencing, 638
Plaintiff must show injury to hheritance, 638
Executrix made party to continue action, 643
Continuing cause of action, 643
Death of plaintif —Survival--Executor appearing, 647
Underground - Equitable right, 744
Accidents arising to trespassers, see Negligence,

Trover- - .
Conversion of goods— Estoppel—Proximate cause—Warehouseman, o3

Trusts and Trustees—
Trust created by will, 70
Appointment of trusiee - Discretion of judge, 245
Of relative - Costs, 245
One trustee out of jurisdiction— Vesting order—Practice, 254
Statutory powers ol investment, 102
Forgery by co-trustee —Liability, 113
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Trusts sud Trustess—Continued.

Executor not trustee for heir, 708

Trust deed—Construction, 459

Grant on condition—Release, 759

Breach of trust ~Neglecting to get in outstanding estate, 107
Power to invest in personal security—Loaw to life tenant, 403
Imfroper investments—Interest, 482
Relief of trustee from personal Hability, 624
Assignment to make good, 746

Negligence of tiustee, 691

Accounting, see Administration,

Compensation to trustee, see Executor and administrator,

See  Action --Administration—Assessment —Assignment —Executor and ad-
ministrator—Will, construction of.

Vendor and Purchaser—
Specific performance—Laches—Waiver, 24
Property used as a disorderly house, 668
Reference to title—Scope of— Stay of procecedings, 201
Leage-—Option to purchase—Equitable assignee, 221
Restrictive covenant-——Nuisance—Boys' school, 221
Misrepresentation by vendor—Rescission, 221
Estoppel—Counterclaim—Reformation of deed, 4o
Mutual mistake—~Reservation of minerals —Specific performances, 441
Landlord and tenant—Right of re-entry, 509
Cancelling agreement for sale—Waiver, 500
Putchase by instalments—Investigation of title in meantime, g2
Lis pendens—Cloud on title, 512
Sale of leasehold subject to consent of lessor—Dofault in obtaining consent
—Damages, 716
Auction ~ Highest bidder—Deposit—Cheque, 685
Statute of Frauds, 683
Notice - Gross negligence—~Priority, 715
Of trusts of mortgage money, 717
Agreement ~Default in paryment—Tenant at will, 7€3
See Real property Act—Manitoba—Sale of lands.
Veundor and Purchaser's Aot—
Reference under—Scope of, zo1, 390
Staying proceedings in action pending, 201, 390
Veonne-—

Change of in criminal case—When allowed, 313
See Patent of invention.

Waiver-—
See Vendor and Purchaser,
ator—
See Miil dam—Watercourse.
‘Watercourse—

Drainage ~ Right of-—Ccndition of land, 278 ) .
Ditches — Award — Engineer — Jurisdiction — Declaration of ownership —
Friendly meeting, 72

Failure tocomply withaward—Action—Purchaser from partyto award, 497
Who is an owner—Validating award, 632

Obligation of owner of, to repair, 103

Grant of right of way to take water—Danmge by flood, 103

Saw legs driving Act—Arbitration, 1.5

Right to cut ice upon public harbour, 496

Flooding caused by railway embankment—Negligence, 653

Intercepting flow of water, 718

See Action—Drainage—Mill dam.

Watson, Lord—
Notice of his death, 617
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Way—
See Right of way.
Warshouse man-—-
Negligence in care of grain—Damages, 497
See Trover.
Wills— .
Action against executor for legacy—~Proper parties, 173
Setting aside on ground of insanity—Pleading, 270
Evidence of execution—Denial by attesting witness, 745
Testamentary capacity, 745
Probate of—Alteration, 188
Misnomer of executor——Rectification of will, 623
Of will of mmarried woman, 675
Will in execution of power---Limitation of grant, 675
Grant of general probate to husband, 676
Implied assent to will, 676
Will annexed-—Special circumstances— Grant to stranger, 7i8
Executor's powers and duties, 742
See Administration— Estoppel--Executor and administrator,
Will, Construction of —
Trust for sale—Power to apply capital or income for repairs, 63
Cousins—Indefinite disposition, 70
Trust— Power of appuintment— General power, J0
Abselute devise— Defeasance, 87
Advancement clause — Expectant or presumptive share, 105
lmpuossibility of issue—Woinan past child-bearing, 105
Survivorship—Children attaining 21 years— Death or marriage of widow, 110
Mistake in name of donee—Declaration—Originating summons, 192
Gift over---Period of vesting-—Issue, 27t
Restraint on alienation—-Limitation of, 27
Attempt to alien—Forfeiture, 238
Repugnancy-Contingent interest-Remoteness-Perpetuity-Possession, 34
Gift of legacies followed by gift of residue, 36o
Mortgaged estate devised free from incumbrances--Marshalling, 360
Power of appointment—Exercise of—Default of appointment, 361
* By will or otherwise "—Dispoﬁtion by will, 393
Intention to exercise— Diruction to pay debts, 396, jo7
What's in a name?—In re Waller, 37 W, R., 563--Poetry, 474
Gift of income for children—Income payable to father, 397
Fee simple conditional—Possibility of reverter, 406
Charging real estate with debts and legacies— Vesting—Power of sale, 406
Gift to two afier death of life tenant and then for survivor, 438
Estate in fee—Cutting down—Estate in tail, 445
Giving effect to intention, 460
Reversionary interest--'* Any money in my possession,” 482
Gifts to *fissue,” 484
Gift to attesting witness-- Giving right to solicitor to charge profit costs, 487
Republication before another witness, 487
Gift to A, and children of B.—Death of one—Lapse--Distribution, 715
Specific bequest—Dower-- -Election, 693
Charity- ‘Failure of ywift, 742
See Administration—Mortmain—Will,
Witnesm—
See Criminal law—Evidence.

‘Words, Meaning of—

Approved, 303 Owner, 367
Cousins, 70 Parties, 28
Either, 438 Satisfactory, 198
Furniture, 680 Survivor, 438
Tusue, 484 Until, 533
Limited, 194 Wilful act, 495
Money, 482 Workman, 1oz

Ordinarily resident, 419
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Workman—
Sec Master and servant—Workmen’s compensation Aet,

‘Workmen's Jompensation Ast—
Meaning of ** workman "~ Coal miner —Liability of mine owner, 102
Accident arising out of ard in course of employment, 263
Damages—Mother’s services and expenses not chargeable, 388
In England —Litigation attending, jo:
See Master and servant,

‘Writ of Summons—
Issue from non-existent court—Nullity, 234
Services out of jurisdiction, 114
On foreign corporation doing business here, 185, 282, 364, .1, 140
Order for—Practice —Setting aside, 4353
Renewal of, 318
In fraud of Statute of limitations, 440

Yukon Territory Aot—
Appeal to Supreme Court of NJWUTL, 47




