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FEES ON REFERENCES.

A question arose a short time 2go in Cham-
bers, before Mr. Justice Adam Wilson,
a3 to whether the fees payable for references,
&, to the Clerks of the Crown and thejr
deputies belong to them, and should be paid in
money, or should be paid in Consolidated
Revenue Fund Stamps.

Some at least of the Deputy Clerks of the
Orown have heen in the habit of receiving the
-money, under the impression, doubtless, that
they were authorised in so doing. Mr. Justice
Adam Wilson, however, has expressed his
opinion to the contrary:

By Rule 170 of Trinity Term 1856, it is
provided that “the costs set down in the
Schedule annexed, marked B., shall be those
allowed in taxation,”

And on referring to the Schedule, we find
under the heading,’ ‘“fees to be taken and
received by the Clerks of the Crown and
Pleas, or their Deputies, or by the Clerk of
the Process,” the following items:
Erery reference, inquiry, examination,

or other special matter referred to

the Master, for every meeting not

exceeding an hour. ... ..o.oie .l
For every additional hour, orless .... 0 5 0

The Con. Stat. for U. C. ch. 10 sec. 27, pro-
vides for the salaries of the Clerks of the
Courts, and of the Deputy Clerks of the
Crown; and sec. 29 enacls that unless
Specially authorised, neither the clerksnor the

deputies * shall take for his own use or bene-
fit, directly or indirectly, any fee or emolu-
ment whatever, save the salary aforesaid,
And all the fees, dues and profits received by,
or on account of the Clerks of the Crown, and
their Deputies shall form part of the Consoli-
dated Revenue Fund of this Province.”

In the case which incidentally led to the
decision referred to, Jordan v. @ildersieeve,
an application had becen made for an order
to commit the defendant for unsatisfactory
answers on an examination before the Deputy
Clerk of the Crown and Pleas at Kingston.
The examination papers produced on the ap-
plication were not stamped, the fees having
been paid to the Deputy Clerk of the Crown,
in money. iis Lordship, however, refused to
read these papers until the necessary stamps
were affixed, being of opinion *that the
Deputy Clerk of the Crown had ne right to
retain the fees for examination to his own use,
because he is not specially authorised so to do.
And that the examination taken must bear the
necessary stamps for the necessary amount
chargeable upon the same under the tariff.”

TAXATION OF COSTS.

A certain looseness in matters of practice
is often observed in the cornduct of suits in
outer counties, This is natural enough, and
not as a general rule found very hurtful so
long as it does not go beyond what might be
termed ‘ easy practice,” as between profes-
sional gentlemen, where the consequences are
not injurious to clients ; but when it goes be-
yond this, and particularly where there is
Iaxness in the mode of conducting business
by officials, the evil becomes pressing.

There is such a thing as a public official
being an obstructionist; but that is a species
of annoyance to which we are not much sub-
ject in this country,—the evil lies rather in
the other extreme.

The particular matter which induces these
remarks is a decision lately given in Chambers,
by Mr. Justice Morrison, in a case of Wilson
v. Moulds, referring to the revision of taxa-
tion of a bill of costs from an outer county.

A Dill had been taxed by a Deputy-Clerk,
and possibly correctly taxed, but the papers
produced beforc him to authorise certain items
in the bill were not filed as they should have
been, and as he, as taxing officer, should have
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insisted upon. A revision of the taxation was
had before the Master at Toronto, when that
officer—and very properly as we think—re-
fused to tax any items for which no voucher
appeared a8 having been filed upon the original
taxation ; and refused to file or to allow any
such vouchers to be read before him.

This rule, as laid down by the Master, was
affrmed by the learned Judge, thou~h, owing
to the circumstances of this partici.ar case,
and as the practice in the different outer coun-
ties had not been uniform, he allowed the
items in question to be substantiated by the
production of the missing vouchers; * but
in future,”—as he warned all concerned,—
“ Deputy Clerks of the Crown and the attor-
neys must see that all necessary vouchers are
filed in the first instance.”

EXHIBITS.

The Court of Queen’s Bench remarked, in
the course of a case before it this Term, upon
the carelessness which is often evinced on the
part of Clerks of Assize, at Nisi Prius, as to
the custody of exhibits. Seleng as persons
(not imbued with a high sense of duty, doing
duty for the sake of doing it), receive so
much 2 day for doing certain things, it is not
humen nature to expect that they will take
the same trouble as if they received a special
remuneration for each particular service ren-
dered, as, e.¢., in cases of this kind, if the
clerks were paid so much & picce for each
exhibit filed in court, there would probably
be more cate taken of them. The greatest
inconvenienee is often experienced from want
of due care of papers filed, and any thing that
would tend to lessen the evil would be wel-
comed by the judges and by the profession.

In connection with this subject, the learned
Chief Justice spoke of the effect of putting in
papers as exhibits at Nisi Prius without per-
fecting the proceeding by reading them. He
said it was a common mistake for counsel to
suppose that all that was required was to
“put in” a document, and then suppose that
it could be referred to as an exhibit, though
in fact it does not become an exhibit until
read ; and he referred to the particularity ob-
served as to this in England.

Jupees are almost proverbially careful in
the expression of their opinionsg, it is therefore
occapionajly rather refreshing to hear an emi-

nent Judge having a good “fling” at some.
thing which excites his wrath.

In a caso of Rex v. Wildey, 1 M. & S. 188,
in which the sufficiency of a plea of awuter/vit
acquit was in question, a form in Rastal's
Precedents was cited, whereupon Lord Ellen.
borough, after consideration, expressed himself
thus,—*“1 find the precedent there stated is
as full of faults ™ - .nbe. Indeed I can
hardly ecnceive anyching more faulty : it is
even worse than the plea which is the subject
of our consideration, which, however, is per-
fectly vicious for not setting out the record,
&e. The precedent ir Rastal, there-
fore, is one of the mwost vicious precedents
that T ever contemplated.”

JUDGMENTS.

QUEEN'S BENCII.
Present : — Drarer, C. J.; Hacarry, J.;
Morrison, J.
June 8, 1867,

I re Moorman and Farmer.—Appest from the
County Court of the County of Hastings atlowed,
and rule nisi in court helow made absolute.

“Colemin v. Kerr. — Appeal from the County
Court of the County of Hastings allowed, ani
the court below to make absolute the rule to
enter the verdict for the plaintiff.

Miller v. Corbett.—Judgment for defendants.

Barretto v. Pirie. —Judgment for plaintiff on
demurrer, the justification being too general and
not setting out any specific cases of misconduct
on part of plaintif. Leave given te defendaot
to apply to judge in Chambers to amend withiz
within one month.

AUTUMN CIRCUITS, 1867.

Easterx Crrcuir.
The Hon. Mr. Justice Hagarty.

Pembroke ....ceeee veeenene Wednesday.. Sept. 18
(815501 YR Monday...... Sept. 23.
L’0rignai ...eeee. wereer.. Monday...... Sept. 30.
Cornwall ........ e veneen Thursday ... Oct. &
Brookville ......... ceeeeees Wednesday.. Oct. 9
Perth ...... ... Monday...... Oct. H
Kingston ...ce aeeevieins Wednesday.. Oct. 23.

Mipraxp Crrculr.
The Hon. the Chief Justice of the Common Pleat.

Peterborough ............ Monday...... Sept. 16
Lindsay....cceeeveevrenenre. Thursday ... Sept. 19
Whithy .« veeeercer vernnnee . Wednesday.. Sept. 25.
Napanee.... «eeseeeee Monday...... Sept. 30
PICton veeeeverienaniviiennee Thursday ... Qct. 2
Bellerille .... wveveeee Tuesday ... Qct. &

Cobourg ..ceovereee weeerre. Tuenday o... Oct. 13
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Ni1aoara CIrculr.
The Hon. Mr. Justice J. Wilson.

Milton........... ... Wednesday.. Sept. 2b.
QOwea Sound. ... Tuesday ..... Oct. 1.
Barrie « oeerveeeeeniees oo Monday...... Oct. 7.
Hamilton . veeveenes Monday...... Oct. 14
Welland.o e veevevvivnns . 24,
St Catharines ........ 29.

Oxrorp Cireulr.
The Hon. the Chicf Justice of Upper Cancda.

SiMCOE wevee vevveecoennnre. Tuasday ... Sept. 10
Brantford ........o e oevw. Monday...... Sept. 16.
CAFUER vev v e vereuaene e Monday...... Sept. 23,
Guelph ... iceeireninnenne Monday ..... Sept. 30.
Berlin w....ccceveeneenveen.. Monday...... Oct. 7.
Seratford. . Mounday...... Oct. 14,
Woodstock . ....... . Morday...... Qzt. 21,

Westery CIRCUIT.
Tre Ilon. M. Justice Morrieon.

Walkerton......... weoeeees Thureday ... Sept. 19.
Goderich ........ ... ..... Monday .. .. Sept. 23.
London .o ieen Monday ..... Sept 30.
St Thomns .... .. ...... Wednesday.. Oct. 16.
Chatham «oooeeen wenenee Monday...... QOct. 2L
SATRIR. et cnne cerevreee oo Mondny...... Oct, 28,
Sandwich .veee e eeneeen.. Monday...... Nov. 4.

Hour Circurr.
The Hon. Mr. Justice 4. Wilson.

Brampton .... «.. ....... Monday...... Sept. 23.
City of Toronto ........ Monday...... Sept. 30.
County of York.......... Thursday ... Oct. 10.

SELECTIONS.

THE ENGLISH BAR.

While it is our principal object to direct
attention to the present position and future
prospects of the English Bar, we shall endea-
vour also to throw some light upon the consti-
tution and government of that learned corpo-
ration—a. subject little understood beyond the
limits of the legal world. Most persons of
ceducation, indeed, comprehend the distinction
hetween their respective functions; but even
of these, few are able to appreciate the mean-
ing and relative dignity of the several denomi-
nations and grades of which the Bar consists;
fewer still are conversant with its rules of
practice and discipline. Latterly, however,
the fame, good or evil, of certain legal person-
ages, hag aroused a more lively interest in
barristers and their fortunes. Of some law-
yers at the present time practising at the bar,
of some who still adorn or who lately adorned
the bench, 2l men say all good things; unhap-
pily also, the misdoings of some eminent advo-
cates of high forensic and in some cases of
senatorial position, with their sudden collapse
in utter ruin alike of character and fortune,
were not long ago the subject of general marvel
and discussion. In truth, society at large is

deeply concerned in the honour and integrity
of the bar, inasmuch as in the discharge of
their duties barristers are closely connected
with the highest of human interests — the
administration of justice.

“They are entrusted with interests, and
privileges, and powers almost to an unlimited
degree. Their clients must trust to them at
times for fortune, and character, and life.

“The law entrusts them with a privilege in
respect of liberty of speech, which is in prac-
tice bounded ornly by their own sense of duty,
and they may have to speak upon subjects
concerning the deepest interests of social life,.
and the innermost feelings of the human soul.
‘The law also entrusts them with tke power of
insisting upon answers to the most painful
questioning ; and this power again is, in prac-
tice, only controlled by their own view of the
interests of truth.

“It is of the last importance that their
sense of duty should be in active energy pro-
portioned to the magnitude of these interests.”

We have here borrowed the language of
Lord Chief Justice Erle, from the judgment
delivered by him in the case of Kennedy v.
Brown and wife, which is to be found in the
13th volume of the Common Bench, and the
32nd volume of the Law Journal Reports;
language having the greater weight, irasmuch
as it fell from the lips of that high-minded
judge. In this passage, in our opinion, he has
nobly and truly expressed the grave responsi-
bilities and duties which rest upon advocates.
Men’s dearest interests must at need be con-
fided to them, and high qualifications, as well:
of honor as of ability, are demanded from.
them. Although, therefore, we regret that
some scandalous offendings have stained the
fair fame of that noble and useful calling; we
believe that both society and the profession.
will gain by their exposure.

Yor many years to come, at all events, we-
need not fear a repetition of the carcer of Mr.
Edwin James. The most reckless adventurer
will probably esteema the position once held by
him, even at the moment of its fairest promise;.
dearly purchased by the risk of similar dis-
grace. Impecuniosity and impudence will, for
a while at least, we hope, cease to recommend
lawyers of dubious character to the confidence
of constituents of any shade of politics. The
governing bodies of the bar, aroused to greater
vigilance over those amenable to their autho-
rity, will surely avail themselves of the earliest
opportunity to e'fect much-needed reforms in
their own tribunals.

The bar of England may be divided into two
main branches, namely, the Equity and the
Common Law bar. The former confines itself
to practice in the Court of Chancery, which,
with a single exception—the Chancery Court-
of the Duchy of Lancaster—are permanently
seated in the metropolis. The members of the
latter, by means of the circuits travelled by
the judges, and the more popular-nature of
their business, are bettor known to the general



144 —Vou 1L, N. §.]

LAW JOURNAL,

[Jr= 9, 1867

Tur ExcrLisn Barn.

public than their brethren of the Equity bar.
Before the judges of the Common Law courts
comes all the more serious criminal business
of the country. Members of this section of
the bar, as successful advocates en the crimi-
nal side on their several circuits, not unfre-
quently achieve a reputation for acuteness and
eloquence, leading to success also in the higher
walks of the profession.

Skill in addressing a jury, though perhaps
not the highest, is still a very high qualifica-
tion for successful advocacy. It is very diffi-
cull to describe exactly the qualities essential
for its acquirement. An casy flow of Janguage
is doubtless indispensable to the success of
every public speaker; but he who secks to
gain verdicts has need of many qualities be-
sides fluency of utterance, to win the attention
and captivate the judgment of a jury. To
this end, mere volubility is of little avail.
The talent perhaps most essential is tact, for
without this useful gift, even great oratorical
power fails in the arduous contests of the
courts; while by its aid, as by a beacon's
light, the cautious advocate perceives and
shuns dangers unheeded by a perhaps more
brilliant but less subtle antagonist. The battle
once Legun, an advocate should be prompt to
decide upon his line of action, and strenuous
in its maintenance when determined; more-
over, let him appear to be in earnest in his
contertion, as though impressed with the truth
ang justice of his cause.

The whole end and object of the art of advo-
cacy being to win the sympathy and convince
the judgment of those addressed, a speaker
should, on all occasions, adapt his discourse
to the feelings and understandings of those
whom he strives to persuade. Finally, with
force and clearness must now be uniteg bre-
vity of speech: of all errors, prolixity is the
least tolerated; and very rare, at the present
day, are the cases in which a lengthy oration
is necessary or even permissible.

Such a combiration of qualities procures
their fortunate possessor not only ample em-
ployment, but also a wider fame than higher
mental endowments without such gifts gene-
raily earn. Of the laurels gained in this
branch of legal practice, the members of the
Equity bar have hitherto had no share. In
those courts, until very lately, a jury was un-
known ; and even now the intervention of that
tribunal is of rare occurrence: there, the
courts themselves—courts, with one exception,
consisting of a single judge—decide almost all
questions upon evidence not given orally before
them. Thus, without witnesses to examine
and to test, or a jury to address and persuade,
counsel could but scantly exercise or display
either their astuteness or their eloquence. It
follows, then, that advocates eminent in the
Common Law courts enjoy a wider if not a
higher reputation than the leaders of the courts
of Equity. Upon the several circuits, the pub-
lic—especially its fairer portion—throng the
assize courts, and listen in admiring wonder as

the favourite orator of the day appeals by turns
to the passious, the prejudices, the sympathics
or the reason of the jury The audience carry
away from these scencs vivid and perhaps
exaggerated impressions of the skill and clo-
quence of the speaker, and thus his fame is
noised abroad and quickly spreads beyond the
narrow circles of the profession.

We have before observed that, without its
own limits, little is known of the internal in.
stitutions of the forensic Lody, and the rules
and system of its government. The different
denominations and grades into which it is
divided—Queen’s counsel l¢ :ied in the law,
sejeants-at-law, doctors of law, masters of
the bench of the several Inns of Court—thesc
all seem a complete mystery to the majority
even of the educated public.

Barristers consist of three grades or ranks,
namely, Queen's counsel, serjeants-at-law, and
outer cr utter barristers—the rank and file of
the profession: to these may be added the
advocates of the ecclesiastical courts, who are
now entitled to practice as counsel in any of
Her Majesty’s courts of law and equity, as if
they had been duly called (o the degree of
barrister-at-law. In olden times, the degree
of serjeant-at-law (serviens ad legem) was the
most honourable known in the legal profession.
Even to the present day the custom continues
of admitting into this venerable order the
judges of the three Common Law courts upon
their advancement to the bench. Hence, a
serjeant is in court always addressed from the
bench as “brother;” this barren distinction,
however, being almost all that is left to them
of their ancient privileges. The rank is
little request in these days, being reckoned of
but secondary value without the precedence
necessary to place its bearer upon an equality
with a Queen’s counsel. It is, however, occa-
sionally sought by those who, though they
may have arrived at a certain standing and
enjoy a moderate practice, nevertheless see no
prospect of being included in the list of Iler
Majesty’s counsel. Upon attaining to this
degree, a barrister leaves the Inn of Court to
which he has previously belonged, and becomes
a member of Serjeant’s Inn. The serjeants,
therefore, with the fifteen judges, form, as the
members ot this society, a body of themselves,
apart from the rest of the profession.

At present the leaders of the English bar
are, for the most part, to be found among Her
Majesty’s counsel, the Attorney-General be-
ing the recognized head of the whole body.
To become one of Her Majesty’s counsel is
the object, at some period of his carcer, of
every barrister who aspires to play a leacirg
part in the superior courts of law or equity.
‘We may observe that the patent of & Queen’s
counsel is, with few exceptions, conierred only
upon those who, as juniors, have enjoyed con-
siderable business at the bar; these excep-
tions having been generally mads in favour of
meon of some political or literary em:nence.
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Barristers obtai «; the patent of a Queen’s
connsel are, thereujp.on, in most cases, elected
Masters of the Bench or Benchers of their Inn.
The electors to this dignity are the benchers
themselves of the respective Inns, and a very
«mall proportion of dissentient votes excludes
a candidate. There is, therefore, good security
that no individual will be eclected a bencher
unless his professional and private character
are alike without a stain.

There are four Inns of Court, ench having
the privilege of * calling to the bar,”” namely,
Lincoln's Inn, the Inns of the Middle and
Inner Teraple, and Gray’s Inn.

In each Inn, besides the

* Moat patent, grave aod roverend signiors,

Thoe very noble and approved good tnsters”
of the bench or benchers of the Inp, there are
two other grades—barristers-at-law and stu-
dents-at-law. The benchers constitute the
governing body of each inn; they adwminister
its affairs, manage its property, and call its
stndents in due course to the degree of barris-
ter-at-law. The power, moreover, which makes,
can also unmake: the bench which confers the
privileges of the forensic toga, can also unfrock
the wearer who bears himself unworthily.
The importance of the trust thus confided to
the benchers in the exercise of these powers,
can scarcely be exaggerated; since, in fact,
they hold in their keeping the credit and good
fame of a profession whose utility to society
is measured by the honour and integrity, as
well as Ly the ability and learning, of its mem-
bers.  Should a barrister feel aggrieved by the
decision of the hench of his Inn, he may appeal
to the fifteen judges, whose verdict is final.
The disbarment, but a few years ago, of an
eminent advocate, and the revelations of a trial
still fresh in the minds both of the profession
and the public, have given a general insight
mto the exercise of their powers by the
benchers.

That some cortrol and supervision over the
conduct of barristers ought to exist, and ought
to be such as can be practically enforced
against delinquents, cannot be doubted. Nor
will it be denied that a tribunal within the
profession, possessed of full powers to judge
and to punish offenders against professicnal
usage, or the general laws of hcnour and
honesty, is required not only for the correction
of delinquent barristers, but also for the pro-
tection of suitors in our courts. But it is sub-
mitted that some alteration is necded in the
mode in which the existing tribunal of the
Bench carries on its proceedings. While the
benchers have ample powers over any member
of their Inn whose offences are brought before
them, their suthority over the instruments of
evidence upon which to form their judgments,
1 very limited. Some of the most valuable
prerogatives of a court of justice are wanting
to the courts of the Bench. They have, in
fact, no power to enforce the attendance of any
witness, or to compe! the production of any

document, ‘'The tribunal itself is unmanage-
able from its numbers, and from its very con-
stitution is liable to variation from day to day
as an inquiry proceeds.

The unsatisfactory action of the court or
parliament of the Bench, as at present consti-
tuted, was not long ago manifested in a too
notorious case—an investigation marvellously
protracted came after all to an abortive result,
u conclusion mainly due to the defective ma-
chinery of the court itself.

It is true that in another instance a great
offender was convicterd and expelled from the
profession he had disgraced. But these are
not, unhappily, the only examples of scandals
touching members of the bar. Other cases
have occurved, which even more strongly
prove the necessity for an accessible and effec-
tive tribunal to take cognizance of professional
misdemeanors,

If we examinc the clements of which that
confessedly learned and honourable body, the
Englizh bar, is now composed, we may per-
haps find some explanatian of the comparative
frequency in these latter years of malpractices
amongst its mewbers, The four Inns of Court
receive their reeruite from every rank and de-
gree of educated men. The younger sons of
our noble families come to the har'withan eye
perbaps to sume moderate and early provision
or, more ambitious, looking upon it as one of
the recognised avenues to distinction and
wealth. Country gentlemen send their elder
sons to study and practice in the law for a
while, to qualify them thereby for fulfilling
with larger usefulness the duties of the magis-
tracy and the Jegislature; young men of every
class, at the close of their university eareer,
have for the most part to elect between threo
roads in life~—the Church, the bar, the public
service. Large numbers of these youths throng
the halls of the Inns of Court, and form in
after life the most valuable addition 1o the
legal ranks.

Some few, leaving the lower branches of the
profession, come in middle life to try their
fortune at the bar. These bring with them.
experience and h-bits of industry, and rarely
fail to achieve .noderate success, though sel-
dom attaining the highest posts; others again
turning with disappointment from widely dif-
fering walks of life--as from a naval or mili-
tary career—assume the uniform of the law,
to find too often that their previous training
and habits have unfitted them for its labours.
There are certainly several instances of the
highest legal eminence having been attained
by men who in ecarly life have served in the
army or the navy. Still, as a rule, the lawis
a jealous mistress; one who, to be won, must
be early wooed, and with the earnest devotion
of a first passion. The orators of the plat-
form, whatever their original callin; may have
been, not uncommonly seck to ropair, by
forensic practice, fortunes for whith their
reputed powers of oratory have pre iously
done but little; often also the legal and
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parlinmentary reporters for the public press
quit their huinbler occupation for the more
exalted houours of the bar,

Here and there in the crowd we mark, with
pity for his tao certain fate, the careworn foce
of some self-educated peasant, The ambition
which has inspired his toil in the unwonted
fields of legal labour is doomed to incvitable
blight. e way have assiduously sown, but
to him the harvest-time comrs not, and at
length, with troken heart, and perhaps, alas!
in the bitterness of poverty, he learns how
fallacious have been his hopes—how fatal his
mistake.

From this sad but faithful picture we turn
to some with brighter promise ir the future,
who await only their call to the bar to bid
their native land a long farewell. These are
students training for the Colonial Law Courts,
and we are happy to helieve that in most
instances these learned exiles reap au abun-
dant harvest in the far-off fields of their
Iabour ; success ihus compensating their
banishment. Finally, the students from the
sister kingdom, destined for the Irish Bar,
contribute to fill the dining halls of our inns.
But they, with the class lastly before named,
have no actaal place among the Bar of Eng-
land, the subject of our present consideration.

We find, then, that the gates of the inns of
court are open to all comers. In the forensic
republic they know at the outset of each man’s
career no distinction of rank or degree. Every
combatant in the arena has his reputation in
his own hands, to make or to mar; as heuses
his weapons so will he be regarded by his
competitors, and by the measure of their good-
will will he be estecmed beyond their circle.

Of those who pursue .he profession, some
succeed in obtaining business, many fail. It
should, however, Le olserved that failure in
thig respect does not by any weans imply the
absence of the qualities essential to forensic
success. A barrister may be fully competent,
he may bave done his utmost to merit, but he
may not solicit, and without lezal connection
he cannot command employment,  Years roll
on: circuit succeeds cireuit; his contempora-
ries leave him behind; his juniors pass him
by; but the golden opportunity may never
come to him; and men grow grey as—

“ They learn {0 labour and to wait.”

None but those wha have experienced the
* heart-sickness of hope deferred” can tell the
utter weariness of these mens’ lives, as, with
hope extinct, they pursue the tedious routine
of terms and circuits, They have our warmest
sympathy ; but their successful rivals, the
men who transact the business of the courts,
who il the public eye, who must in course of
time occupy the judicial seats at home and in
our colenjes, claim our present attention.
These drawers of the prizes of the profession
may be divided into those who obtain and con-
duct their buisness fairly and honestly as
regards both their brethren and the public,

and those who court employmient by practices
which honour condemns. This latter class is,
we fear, more numerous than beyond the feani
words is commonly believed ; we must explain,
however, for the benefit of the general reader,
in what this censurable malpractice consists.
Many acts are in violation of the rules of the
bar, which are not in the ordinary sense of
the word dishonest ; but surely all the mem-
bers of a profession are morally bound to obh-
serve its laws, and to brezk them for selfixh
objects is certainly unfair, not to usea stronger
term, towards those who observe them.

A few words upon the general laws which
govern the practice of the bar will serve to
elucidate our meaning.

One rule of the profession is that in no case
can a barrister receive any instructions or fee
excepting through an attorney, To this rule
there is but one exception: in the case of a
prisoner in the dock awaiting his trial.  Such
& prisoner is entitied, upon tendering the jow-
est fee which a barrister can accept, to instruct
personally any counsel there practising to
defend him. This is a privilege belonging to
the accused, and not a right appertaining to
the bar, It should be added that it is the
daty of the barrister, whom a prisoner under
such circumstances selects, to undertake his
defence. The general rule being as above
stated, it is manifest that the amount of a bar-
rister's business in his early days must de-
pend upon the favour which he finds in the
eyes of the other branch of the profession.
Lence the temptation to attract that all-impor-
tant good-will by means other than the fair
display of ability and knowledge, proves toe
strong for men whose need or whose ambition
overpowers their sense of honcur. Among
the lowest sort of attorneys, these arts are.
we regret to say, only- too successful ; but we
imagine that even whie they continue to em-
ploy such men, their patrons view with dis-
gust and repay with contempt the simuiated
friendship and ready subservience of thest
forensic toadies. Another rule recognised by
both branches of the profession is that of a
barrister may not solicit business or in any
direct way advertise his desire for employment.
Upon his call to the bar, the aspirant for busi
ness takes some suitable chambers in one of
the inns of court, and instals therein a youth
dignified by the title of clerk to answer fu
his master whilst he attends the Courts of
Common Law or Equity, according to the side
of the law he has adopted.

If of the common law, the young barrister
Jjoins some circuit and usually selects for at-
tendance some sessions upon that circuit
Should he be fortunate enough, however,
have any connection or prospect of emplor-
ment in town, he probably neglects sessions
and disdains criminal practice, looking for
business in the civil courts only.

In these early years, before clients come
to himself, the tyro perhaps “ devils” for some
fortunate brother blessed with a surplus of
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work, or he cenrols himself amongst the

reporters for some legai periodieal.  If labori-
ous as well as ambitious, perchance he writes
ar edits 2 new work on sowme legal subject,
thus combining profitable study with a legiti-
mate advertisement,  But such a task must
not be rashly undertaken, for should the work
prove worthless, the advertiscment will be
something worse than fruitless.  All or any
of these courses may be fairly taken to show
the desire and capability for work, but a bar-
rister, honestly intending to observe the rules
of conduct, allegiance to which, on his call, he
tacitly owns, cannot actually solicit the em-
ployment he covets.

The position is a peculiar one. Beneath an

appearance of indifference, the nice observer,

of professional etiquette has to conceal real
anxiety and often urgent nccessity for busi-
ness.  He must also, in pursuance of thie same
honourable course, maintain a strict reserve
in his intercourse with those who practically
are the arbiters of hisfate. We know upright
and learned men who, even under the pressure
of great need, have nevertheless acted up to
this rule in its fullest integrity, despite the
prevalence of contrary example and the pro-
motings of poverty. We must not by any
means be understood to approve of anassump-
tion of superiority by the barrister towards
his client; any such pretence must be always
a breach of good manners, often untterly mis-
placed.

The great majority of either branch of the
legal profession, being gentlemen by both edu-
cation and position, are as such upon a foot-
ing of entire equality ; but custom and con-
venience have imposed certain restrictions
upon the intercourse betwaen them. There is
a wide distance, and surely some golden mean,
between assumption of imaginary superiority
and degrading subservience — the former a
dire offence against good breeding, the latter
fatal to independence and self-respect.

1t is, moreover, a rule, not only of the pro-
fession but of law, that barristers cannot
maintain an action at law to recover their fees ;
that is, they have no legal claim for compensa-
tion in respect of their professional scrvices.
The rule is thus laid down in Mr. Serjeant
Stephen's edition of Blackstone’s Commen-
taries :—** A counsel can maintain no action
for his fees, which are given, no. as locatio zel
conductio, but as quiddam honorarium—not
as a salary or hire, but as a mere gratuity.”

There is also a solemn decision to the same
effect in the case before referred to— Hennedy
v. Brown and wife. Much laxity as to pay-
ment of counsel’s fees prevails—we quote a
very general rumour—among practitioners of
a certain clags. Some attorn:ys, so long as
they can find advocates willing to take their
briefs without payment of fees, unless in case
of success, gladly employ them upon that
understanding.  So also, it is said, there are
members of the bar too eager for business to
be serupulous as to the terms on which it is

given ; any such bargain between advocates
and their employers is, in our opinion, injuri-
ous to the public interests as well as discredit-
able to those concerned. It is held to be
essential to the pure administrution of justice,
that counsel should not have any pecuniary
stake in the issue of their cases, and this ex-
clusion ot personal profit is, we think, right ;
for, were it otherwise, we fear that a direct and
selfish interest in their client’s succers would
too strongly tempt many advocates to exceed
the powers and abuse the privileges entrusted
to them,

So great, indeed, are these privileges, thata
strict sense of duty should ever be on the
watch, lest in the ardouyr of forensic strife their
rightful limits should be overstepped. An ad-
vocate should never forget that the power to
blast a name or to blight a career, when placed
in his hands, is entrusted to him solely in the
interests of justice and for the vindication of
truth. This high standard of conduct is not,
however, always maintained; from time to
time, no doubt, men of lax principles and
practice creep into employment and even hold
an extensive business for a while—such men
as those referred to by the learned judge
already quoted, as “bad men, taking the
wages of evil, and thercwith also for the most
part the early blight which awaits the servants
of evil.”

For it is worthy of remark how brief usu-
ally is the career, how transicnt the prosperity,
of these professional sinners, and how surely
the inevitable Nemesis of dishonour pursues
and strikes them down. In some rare in-
stances, however, men of evil repute in the
profession gain the front rank and attain to all
but the highest prizes., In these cases there
must be more than ordinary ability; with
such a man, business leads to business—super-
ior skill is gained by experience, and the well-
won verdicts tell their own tale at last. Suc-
cess now brings an abundant harvest, clients
who heretofore shunned now eagerly seek him;
the great houses of attorneyship retain his
services, thence weightier causes and therein
more creditable victories ensue. Soon, then,
our triumphant advocate, elbowing his way
before his shrinking rivals, wrings from its
reluctant dispensers the rank which should be
also an honour, unblushingly parades his
silken robe as conclusive proof of hLis own
purity and of the malice of his detractors.
When opportunity offers he seeks a seat in
Parliameat, as a stepping-stone to yet higher
advancement, and by aid of extravagant
promises and impossible pledges perhaps he
also gains this object of his ambition. His
career is onward still; some minor judicial
post probably rewards his ready bluster and
faithful vote, but promotion balts there; his
antecedents bar his further rise; moreover,
the ¢ House” mislikes the fluent adventurer,
and presently rating him at his real value
listens coldly to his frequent orations. This
is no overdrawn picture of legal and political
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advancement ; such men have in our times so
risen, and, as close observers of the profession !

will adnit, such men may so rise in future.
We may nevertheless hope that in future their
success may, as heretofore halt midway, nor
ever reuch the higher gaols of forensic ambi-
tion.

Hitherto we have assumed the unscrupulous
practitioner to pursue his career with no fouler
stain upon his robe than a well-founded im-

[}

do eventually contribute to the attainment of
the highest positions ; but those who dispense
the minor business of the law do not suffi-
ciently regard as a disqualification the absence,
or even the reverse, of that repute. The
character and ability of the advocates whe

_ actually do the work of the forum are of decp

putation of unprofessional conduct and reck- -
less advocacy. We have also assumed him to |

have escaped any official censure, and that
therefore possibly the charges against him and
the social slighis of his brethren are by the
outer world ascribed to a mean jealously of
his fame. The existing impunity of profes-
sional misconduct from official censure and
correction is perilous to the social position of
the Yar, no less than to its utility as an insti-
tution ; in their own interest, then, as well as
in thai of the publie, whose servants they are,
the honour of its members cannot be too
jealously guarded., Daily the ranks of the
bar become more thronged, but the increased
numbers bring no corresponding elevation in
the qualities which alone can win public con-
fidence and respect. The spread of late years
brought many men of lower rank into the
liberal professions; the law having its full
share of this new element. Thus the bar no
longer consists of a comparatively few highly
educated men, nearly equal in social position,
but of a numerous body, drawn, as we have
said, from every grade of life, and embracing
every shade of thought and feeling. No spirit
of caste can animate or govern natures so
diverse, nor can unity of action spring from
elements so discordant.

Formerly none ventured to assumec the
forensic garb unless endowed with means suffi-
cient t> cnable them to wait with outward
patience the coming of their opportunity
But too many now throng the courts who
must speedily succeed or shortly starve.
Hence of late has sprung up in the junior
ranks a disregard for the traditionary rules of
their profession, with a lower tore of bearing,
and unscemly inlmacy with those whose
patronege is a vital necessity. Hence there
arises the spirit of advertisement, which in
various shapes animates barristers of this
class. They have resort to the lecture-roon,
and, we blush as we write it, even to the pul-
pit itself, for the purpose of attracting atten-
tion and employment to the eloquent lecturer
or preacher ; while others take to the platform,
and lose no opportunity of declaiming on the
well-worn topics of political reform or the
social and moral improvement of mankind.
Fluent speech and pertinacious advocacy are
usually the chief, if not the only, qualifications
of these zentlemen ; by which, nevertheless,
they attract & large share of the business of
the inferior courts.

Without doubt, a reputation for sound
learning, and a character of stainless honour,

concern te the public, for it is with the affuirs
of that public, with their individual rights
and wrongs, fortunes, liberties, and even lives,
that the courts are daily occupied. If, then,
it would be injurious to them that unprincipled
or unlearned lawyers should fill the foremost
places at the bar, clearly a graver evil would
arise wer2 such an one to gain the bench, in-
asmuch as a judge is more potent for mischief
than an advocate. We do not believe that in
any instance in modern times the English
Bench has been so disgraced ; but it cannot
be den‘ed that at no distant time such an
event appeared only too probable.

A bad man, of pre-cminent ability as an
advocate, secmed to have within his grasp a
high political office, bringing, in almost certain
reversion, a seat upon the bench. Happily,
however, the threatened degradation was
averted. Occurrences without the profession
brought to an abrupt termination his political
career. Official inquiry thereupon ensued,
aud finally the damning disclosures thereby
clicited stripped the great offender of his foren-
sic robe. The very risk, so narrowly escaped,
of the elevation of such a man should warn
the public not to bestow uncautiously their
honours and their confidence. Nor is, we
regret to say, the personage alluded to a soli-
tary example. Otner members of the bar
have, since the extinction of Mr. Edwin James,
achieved an equal notoricty, and brought upon
their calling nearly equal reproach. In one
instance, a protracted inquiry before the
benchers of the offender’s Inn painfully exhi-
bited the weakness and inefficiency of that
tribunral.  Since that‘abortive investigation, a
considerable period has now elapsed, yet the
Masters of the Bench have taken no steps to
render their courts more effective, nor has
any sign been hitherto given that the much-
necded reform is to come from within.

For this ncglect grave reproach rests, in our
opinion, upon the governing bodies of the
several Inns of Court. Containirg as they do
many members of the legislatu-e, including the
law officers of the Crown— the recognized
leaders of the bar—as well as also many dis
tinguished men of judicial experience, a mes-
sure for reconstituting their internal courts,
and for establishing an efficient control over
the conduct of their members, would have
emanated with greater authority and propriety
from this than from any other source.

Legislative interference on the part of the
Imperial Government would, no doubt, be felt
by the profession as an encroachment on their
privileges; and action taken by an individual
member of Parliament to reform the internal
tribunals of the bar is, perhaps, equally liable
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to be viewed with jealousy bv those whose I
excrcise of their authority is thus ealled in j
question.  We regret, therefore, the inaction
of the Masters of the Bench in this respect, as |
being likely to defeat or impair the utility of
any such measure of reform introduced with-
out their sanction.

We do not, however, when suffering frot |
erievons sickness, reject a sovereign remedy
merely because the inventor cannot produce |
his diploma; so, in the absence of any action |
on the part of the autharitics of the [nns of

|
|

Court, we hailed with satisfaction the appear-
ance in the last session of Parliament of Sir
George Bowyer's bill to enable the benchers
of the inns of Court to appoint judicial com-
nittees in certain cases, and to give the neces-
sary powers to such committees. The merits
of Sir G Bowyer's measure we do not propose
now to discuss ; in the presence of the absorb-
ing question of last year. it failed to obtain the
consideration of the House, such failure being
due not 1o any demerits of the measure itself,
but to the pressure of other more urgent mat-
ters.  ‘The same great question again thrusts
aside all minor reforms, and we fear that if
azain brought forward in the present session,
Sir Geo. Bowyer's measure will ‘meet a similar
fate  But we trust tha, during the present
year, we may sce the settlement of the now |
urzent if not actually dangerous question of
poutical veform. Then we hope that the Mas-
ters of the Bench will not refuse to avail them-
sclves of any oppertunity which may offer
itself to obtain from Parliament the powers
now wanting to give them an effective control
over the delinquent members of their Inns.

But increased powers in the hands of the
governing body of the bar will do little to pre-
vent the irregular practices to which we have
adrerted, uniess aided by the expressed disap-
probation of the bar itself. Persistent offen-
ders against its laws and its usage must be
taught that, even if they escape official censure,
they will not be tolerated as associates by
their worthier brethren. In their efforts to
purify their ranks, the public opinion of society
may greatly aid the action of the bar.

If the stigma of malpractices extends beyond
the limits of the profession, and operates as a
social disqualification, there will be greater
anxiety to avoid the discreditable imputation.
The man who cheats at play is, by common
consent, driven from society. ‘The dirty prac- l
udoner of the courts is also a sort of sharper,
and we see but little difference between them.
Both abuse the confidence which their position
inspires, and, enjoying all its privileges, break
for their own profit the rules of the society to
which they belong. We would, therefore,
award to each the same penalty, namely, the
loss of their social position.

In the absence of any formal promulgation
of a code of laws, the judges of the land, the
benchers of the Inns of Court, the courts of
the several circuits, every counsel of eminence,
may, in their respective spheres, do much |
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towards the better governing of the bar.
Allusion has been made to the courts of the

| several cirenits ; these might, perhaps, without

much difficulty, be made more cffective in
maintaining discipline than they are at present.
We should mention that these associations are

[ confined to those barristers who attend cireuit,

the Tauity bar having no similar institution.
All the members of & circuit are, upon due
clection thereto, entitled to belong to the ba-
mess, and, upon certain occasions during each
circuit, the members of the mess resolve them-

i sclves into a court for the transaction of busi-

ness. At these courts the oflicers of thecire it
are clected, and there taxes are impo~.d
defray the corporate expenditure of the circuit.
There, ton, are offences against its laws inves-
tigated and punished. For minor transgres-
sions a fine is imposed; graver misdoings
expose the culprit to expulsion, the heaviest
penalty which the court can inflict. This is a

{ purcly social deprivation, excluding {ror3 the

bar table, but not affecting the right to prac-
tice upon the circuit. But though expulsion
from the circuit mess may be said tu touch
only social position, that disgrace has, withont
doubt, a serious effect also upon prefessional
advancement. Tt is, in fact, a public declara-
tion that the offender is a black sheep, whom
bi- Vrethren have cast out from amongst them.
Thus, then, the circuit courts would seem to
offer & convenient machinery for controlling
the conduct of those amerable to their juris-
diction. But, in practice, their more serious
functions are seldom exercised ; no individval
likes to come forward as presecutor ; and even
when charges are brought forward, too often
they are allowed to drop ; or, if proved, a mis-
taken pity forbears to enforce the merited
penalty. The leaders and officers of the seve-
ral circuits would do good service in the best
interests of the bar, by stimulating their courts
to greater activity in the investigation and
punishment of professional misdemeanors.
Let this vigilance be aided by the manifest
disapprobation of the authorities, and by the
social ostracism of the culprit. Those with
evil proclivities will then discover that their
interest, as well as their duty, lies in the faith-
ful ebservance of rules and laws binding upon
their honour. Finally, we call upon the pub-
lic, as being most deeply interested, to second
the efforts of those who strive to wipe away
the reproach which stains the good name and
diminishes the utility of a noble calling,

We have endeavoured, in penning these
remarks, not to overstate the case as to the
present condition of the English bar; and we
are willing to believe that the causes of cor-
ruption and decay, to which we have adverted,
have not as yet affected the purity and high
feeling of the profession as a body ; but they
exist at its core, and, unless speedily checked,
they will deteriorate the whole system.

We also admit that at the present day the
Jjudicial body stands deservedly as high in the
public estimation as at any period of our his-
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tory. Never have the true ends of justice
been more fairly carried out than by the exist-
ing administration of our tribunals. At no
previous period have so many eloquent and
learned men adorned the courts of equity as
may now be found therein ; men who are dis-
tinguished not only as advocates and lawyers,
but also as scholars and politicians. West-
minster Hall, at the present moment, boasts
no orator as eloquent as the accomplished
Jjudge who presides over its highest court, but
it possesses a body of advacates whose learn-

ing and integrity are justly the pride of the |

country. We freely admit that upright and
able men are abundant throughout, all grades
of lawyers. Why, then, it will be asked, do
we forebode a deterioration of the character
and standing of the bar, and consequently of
the efficiency and dignity of the bench ?

We reply, that the semblance of vigour and
of health is often see: in the humai frame,
where decay has already inade fearful progress;
but the physician marks the fatal signs, and to
him they are eloquent of the canker within.

Any one who has thoroughly examined the
human eclements of which the bar of England
is composed, must be sensible that of late
years there has been an increase rather in
numbers than in quality.

Once more, then, we repeat that there are
many already in the legal ranks—and the
number is yearly augmented—who cannot be
restrained by the discipline of the profession
as at present enforced, from a laxity of proc-
tice closely akin to dishonesty. In conclusion,
we confidently affirm that the ancient inde-
pendent spirit and keen sense of honour of the
par mainly contributed to form the trustwor-
thy and upright judges of whom our history
boasts.

‘We perceive, therefore, with deep regret, the

and conduct, and we exhort the several grades
of the profession to unite in a common effort
to check its further decline, and to regain its
just position in public estimation. Lastly, we
call upon the benchers of the several Inas, as
the legitimate guardians of the honour of the
bar, not to neglect the earliest opportunity of
ohtaining more cffective powers for maintain-
tng unsullied their precious trust.— Law Afa-
gazine.

IMPLIED COVENANT FOR TITLE BY
LESSOR.

Strankyv. St. Jokn, C. P., 15 W. R. 678.

In the recent case of Stranks v. St. Joukn,
the Court of Common Pleas has cleared up a
point of law which was involved in some ob-
scurity, but yet must have been of almost
every day occurrence.

The declaration was on an agrecment, not
under seal, by which the defendant was to let,
and the plaintiffto take, a farm of the defend-
ant, for a term of seven years, to commence

in futuro, and the breach laid was *“that the
defendant never had any right or title to let
the said farm to the plaintifffor the said term.”

To this breach there was a demurrer, which
raised the important question whether on a
parol agreement to grant a lease the intended
lessor impliedly stipulates for title. 'L'he agree.
ment not being uader seal was void as a lease
by the operation of 8 & 9 Viet. ¢. 106, . 3. but
it might still enure as an agreement: Tidey
v. Mollett, 12 W. R. 802, 16 C. B. N. S.298.
TlLe defendant contended that on such an agree-
ment the plaintiff could only sue for not grant-
ing the lease, and that if damages could be
recovered against him for not having title to
lease for seven years, it would in effect be
treating the parol agreement as a lease, and
so rendering nuga‘ory the provisions of the
statute. On the other hand it was argued
thai on a contract for the sale of an existing
lease there was an implied stipulation for title,
Souter v. Drake, 5 B. & Ad. 992; and that
there was no difference in principle between
the two cases. The real question was, as put
by Mr. Justice Willes, whether the agreement
was to exccute what purported to be a lease,
or to grant a good and valid lease, and we
cannot doubt that common sense, with which
the law should, as far as possible, accord,
would lead the unprofessional mind to the
latter conclusion. The case of Gwillim v.
Stone, 3 Taunt. 488, says his Lordship, by no
means bears out the marginal note, which
would seem an express authority against the
plaintiff, for Lord Mansfield in that case only
decided that the plaintiff could not recover the
money he had spent in building operations on
thedefendantsland by his permission before the
lease was granted ; and the dictum of Mr. Jus-
tice Lawrence, thatin purchases of land therule
is caveat emptor, was an error of the report-

er. Then, as now, judges sometimes uttered
prevalence of a lower tone both of manners ! a  JUE

hasty and inaccurate dicte, and it is no doubt
an obvious course when such inaccuracies
are subsequently brought to light, to makea
scapegoat of the reporter, and say that he must
have misreported the case. In mostinstances
we believe the fault of the reporter would turn
out to be this; not tha. he inaccurateley re-
corded what fell from the lips of the judge, but
that he has given permanence and publicity to
lvose and ill-considered observations that were
never meant to be so embalmed, and that he
has not, before committing them to print,
ascertained that they were not in conflict
with the known law. In the present case,
however, the dictum of Lawrence, d., occers
in the course of hisjudgement, and it is certain
ly & fair criticism on Mr. Taunion that his
marginal note is not borne out by his report.
Gwillim v. Stone was decided in 1S11, and
four years later the Court of King's Eench, in
Temple v. Brown, 6 Taunt. 60, expressly left
undecided “the momentous question” whether
there is an implied stipulation for title in an
agreement for & lease, thereby cleary showing
that Guwillim v. Stone was not considered to
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have decided the point. The passages cited
by Mr. Justice Willes from Sugden’s Vendors
and Purchasers, are not to be found inthe re-
cent and more compendious editions of that
work, but are taken from the 11th ed. vol. 1,
pp- 488, et. 2¢g. They show clearly that in
the opinion of Lord 8t. Leonards a contract to
sell a lease and a contract to grant a lease are
on the same footing, and that Souter v. Drake
cstablished that in the former case there was
a stipulation for title, Mr. Justice Willes in-
timated that if the point had not been involved
in previous authorities, the Court (himselfand
Keating, J.)would have taken time to consider
its judgment ; the word ““involved ” was well
chosen, for though it cannot be said that the
present establishes any really new point of law,
it does disentangle a point of constant occur-
reace and of great importance, and places it
on a clear and intelligible footing.—Solicitors’
Journal. .

UPPER CANADA REPORTS.

PRACTICE COURT.

(Reported by ¥zxsy O'Briey, Esq., Barrister-at-Law,
Reporter in Practice Court and Chambers.)

i{x e McKnnoxw, oxg, &c.
Atlorney and client— Application to pay over— Liabilily.

Qo an application againstan attorney to pry over money col-
lected for a client, it appeared tbat the latter took fram
the attorney bis note, indorsed by another, who turned
out 1o tednsolveat. It was elso & question whether this
note had been sold or orly given au security by the appli-
cant for a debt.

fdd 1. That the note was only assigued ccllaterally, not
absolutely in psyment.

2 Ttg.t the client bad not lost kis remedy by taking the
note.

Remarks upor the mpropriety of agreements by an attorney
with his client (otherwise unadvised; which may tend fo
curtadl the rights of the latter, and upon the necessity
fur 8 summary remedy against attorneys in such cases.

[P. C, H. T, and Chambors, May 22, 1867.]

This was a rale nisi enlarged by consent into
{hambers.

It was an application against an attorney to
<ompel the payment of a sum of money collected
ior the appiicant, one 77~r. The receipt of the
money was admitted, a iso its nonpayment.

The order was resisted on the ground that the
applicant teok a note from the attorney for the
amount, at nine months date, in which & brother
of the latter joined as his surety. The note was

dishonoured, and it was sworn that the surety was
insolvent.

The attorney and his brother-in-law, one Kirk-
patrick, swore that Ker took this nete on the
distinet understanding that he thereby waived
sll right of applying to this court as he does
aow. Ker denied this positively, sdmitting that
be ngreed o waive such right, but only while
the note was current. But great doubt was, in
the opinion of the learned judge, thrown on
irkpatrick’s testimony on this point by the
evideace of Ker and one Phillips as to what took

place wit! him, when Ker spoke to him about his
having made this statement. :

It was alse objected that Ker had parted with
his interest in this note to certain parties in
New York, who notified the makers that they
were the holders.

Ker, however, swore that he only gave it te
them in security for a smaller debt that he owed
them, and in trust as to the surplus, if collected,
for himself, and that he did not sell or discount
wie note to them, and that the application was
made dond fide in bis interest, as well as in theirs,
and that the note is in the hands of Mesers.
Martin & Bruce, the solicitors making the appli-
cation, who are authurised by Ker and the p=v-
{ies to whom he was so indebted, and that such
parties were still his creditors, and his debt not
discharged in any way by the note.

Spencer shewed cause.

8. Richards, Q. C., supported the application.

Hagarry, J —Iam of opinion that the appli-
cant has not lost his right of applying to the
court by any disposition whick he has wmade of
the claim. A maun may have a claim in the
hands of anatterney for collection, and may give
it to his creditor as collateral security for his
debt, remaining still liable to the latter. If he
absclutely parted with all interest in the claim,
I think it would be different. The assignes and
not the ciient weuld then be the real applicant
for the court’s interference. I do not think the
facts before me would warrant a refasal to inter.
fere on that branch of the case.

The chief difficulty that I felt during the
srgument was as to the effect of the note given
by the attorney and his brother: whether that
should so alter the position of the psarties as to
put an end to all remedy as between sttorney
and client.

i kave been somewhat surprised to find no
<case in point, 8o far as I have searched. The
books of practice, and several works on attor-
nies, and the digests for some years past have
baen eonsulted without effect.

I was pressed on the argument with the asser-
tion of the attorney snd Kirkpatrick, as to Her’s
taking the note and agreeing to waive all sight
to this summary proceeding.

Even if this were proved beyond question, I
think the court must look with great suspicion
on apy such agreement alleged to have been
obtained from a client by his attorney; the client
not being provided with any isdependent legal
adviser to explain his rights to him.

Agreements not to insist on legal rights—not
to go to law—are not looked on with favour;
still less so when urged by the professional ad-
vieer against the client, who is in his hands and
who has no other person to advise with.

There is nothing in the attorney’s affidavits to
shew that bis position has been in apy way
sltered or prejudiced by his getting his brother
to join in thisnote, or that any consideration was
given to bii~ for so doing.

As T do not find any authority in point, I mus¢
4reat ¢his as a ceso of the first impression, 2nd
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have come to the conclusion that, under the cir-
cumstances in evidence before me, I onght not to
hold that the applicant has lest his right to ask
the interferemce of the court. An apparently
worthless note has been given to Lim; he has
waited during its currency and until its dis-
konour. Whatever he bas done has been done at
the instance of the attorney; the latter has had
the full benefit of the time given; and I am not
now prepared to hold that he is exonerated from
the consequences of his misconduct in appropri-
ating his client’s money to his own use.

If he be excused by what bas taken place,
then the case will assume this shape —1le owed
& large sum of money to his client, which the
latter could compel him to pay by application te
this court on peril of forfeiting Lis professional
position. He bargains as he alleges with his
client to forego this advantage on coundition of
receiving 8 worthless promissory note ; the client
being without any legal adviser to protect his
interests in the matter.

It is an old and most salutary rule, that when-
ever an sttorney purchases from a client the
whole burden of proof is cast ou tue former, to
show that the interest of the client was fully
protected, and that he was fully apprised of his
legal rights ; that in fact the sale was as advan-
tageous to the client as it would have been if the
solicitor had used his utmost endeavours to sell
the property to a stranger: Spencsz v. Topham,
22 Beav. 573. It is not easy to see why asome-
what analogous rule should not apply to the case
of the solicitor bargsining with a elient {(other-
wise unadvised) about a debt due by him to the
client.

There is no suggesiion here that this money
was pot received by defendant as an attorney,
nor did he in any of the earlier proceedings as-
sert that he bad any claim for costs. In one of
bis affidavits he says that, if the acceptance of
the note be not sufficient to relieve him from
this application, he asks the right of setting off
against the claim ¢ such costs and charges as I
have against the said J. B. Kerr.” 1 ean hardly
accept this ag any positive proof, after all that
has taken place, of a bond fide claim for costs.

Or the general question, I am of opiniea that
I ought not to do any thing to narrow or weaken
the most wholesome jurisdiction of the eourts in
giving a summary remedy to clients who are se
wunfortunate in the selection of their attornies as
this applicant has been. X think such a jurisdic-
tionisabsolutely necessary, and ought not, except
on clear aushority, to be narrowed.

The rule must be made absolate, the applicant
bringing the note into court to be delivered up
to the attorney.

*  Rule absolute.

Since giving this judgment, X have found the
case of In re Davis, one, &c., 15 E. T. N. 8. Ex.
161. On au spplication to pay over, it was
shown that the applicant bed recovered judgment
for the claim against the attorney, the court
refused to interfere, saying that he had changed
the debt into a judgment, on which the attorney
could be taken in exccution. Nothing was sug-
gested either in argument or judgment agaiust
the right of an applicaut on the facts before me.

COMMON LAW CHAMBER-.

{(Repurted by HexrRy O'Briry, Esg., Burmster-al-Law an.
Rsporter in Practice Couvt and Chambers.)

HEeasyi? v. CLARK ET AL.

Referenee for trial to County Court Judge—Sepuration of
Toronto from York and Ied.
An action for unliqnidated damages for breash of coutra(
will not be referred under 23 Vic. ch. 42, ssc. 4.
‘Where the action is commenced and the venue laid in the
city of Toronto, a re& t be had for the trial o1
a cause at the County Court for the United Counties i

¥ork and Peel.
[Chambers, Nov. 29, 1866.]

The plaintiff obtained & summons to shew
cause why the issues joined should not be tried
before the judge of the County Court of the
United Counties of ¥ork and Peel.

The declaration contained a speeial eount upor
a contract for the delivery of 300 cords of wood,
and it was stated on affidavit that the action was
brought to recover damages for the non-delivers
of such wood. The venuwe was laid in the county
of the city of Torooto, the process baving issued
from tbe office there.

Bealy shewed cause.

This is net an actiow eoming within the 4t
sec. of ch. 42, 28 Vic., and it appears that thc
venue is 1aid in the Connty of the city of Torontu.
contra.

Mogrrson, J.—I am of opinion that on botk
grounds the summons must be discharged.

The 2th sec. of ch. 42 oaly authozises a judge
to order the trisl of actions dependirg ip one of
the Superior Courts in the €Covnty €ourt i
which the aetion was commeneed, in ecases where
the amount of the demand is ascertained by the
signature of the defendant, oy in any aetion ¢
any debt, &e.

This action is peither for & demand asecertained
by the defendant’s signature, or for any debt
It is orought to recover uniiquidated damages
arisiag out of & breach of a special contract.

As to the seeond objection, that she venue is
laid in the county of the city of Toronto, 24 Vic
ch. 53, separates for judicial purposes the city
of Toronto from the United Counties of York
and Pee!, and the Ist sec. establishes separate
sittings of the €vunty Court in the city and tle
United Counties. The fth sec. epacts that the
city of Toronto shall be deemed a cowaty forall
matters and purposes, &c. ; and by the 2nd sec
the venue may be as the plaintif mauy elect
and the same being entered on the margin of
the declaration shall be deemed an election of
the venue. As the process for both ecounties
issueg at the heud office in Toronto, and the
plaintiff Bsving made his election of the couniy
of the city of Toronto, it i3 only veasonable to
assume for the pazposes of the 4th ses. of ch. £2
28 Vic. thay the place of venue is the county
where the action was commenced ; and in .hat
case it could only be tried in the County Court
of that county, via., in the county comnrt of the
connty of the city of Toronto, and not in thst
for the Upited Counties, as asked for in this
8uIIMONS.

Summons discharged.
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Ix »E SyirH, AN INSOLVENT.

Insolvent Act—Jurisdiction, if no estate— Fraud.

Beld, on the facts set out below, tkat the insolvent had
an estate to be administered under the Insolvent Act.

Quare, whother, if there had been no sestate, proceedinga
could nave been taken by the debtor.

Hdd that the facts set forth below, though unfuvorahlo to
the insolvent, were dlstinguishable from acts or other
misconduct constituting frand, and that, unless the latter
be shewn, the insolvent is entitled to the benefit of the

statute.
[Chambers, March 18, 1867.]

This was an appeal from the decision of the
Judge of the County Court of the County of Has-
tings, by Wm. Darling, of the City of Montreal,
merchant, & creditor of the insolvent.

The Judge of the County Court granted & dis-
charge to the insolvent, and the creditor peti-
tioned against this decision because, as was
slieged

1. The insolvent was guilty of fraud within the
meaning of the Insolvent Act.

By having given a fraudulent preference.

By purchasing goods and obtaining credit,
and contracting debts while ke was insolvent
and unsble te meet his engagements; and frau-
dulently concenling his ingolvency and represent-
irg himself to be solvent.

By reckless and improvident waste of his es-
tate, in fraud of his creditors.

By evasion and prevarication on his exami-
gation as to his estate.

. By fraudulent sale srd disposal of kis es-
" date; and

By not keeping books of account. ; and

2. Because the insolvent had no estate at the
time of his making an assignment under the In.
solvent Act, by reason of his fraudulent dispossl
of his egtete prior to his making an sssignment,
and is not therefore entitled to any relief under
ihe sald aos.

The questions under discwssion were—

1. Wag there fraud in fact, within the mean-
ing of the statute, on the part of the insolvent ?

2. 1f there was such fraud in fact, eould that
fraud prevent the discharge being given to the
isolvent, when he was guilty of it (if at all} be-
fore the passing of the statate?

3. Had the insolvent an estate to be admin-
istered ander the statute, at the time ke took
proceedings in insolvency

4 If be bad no estate at that time, was he
entitied to <ake proceedings asan insolvent ander
the act ?

The facta of the case .ere — The insolvent
commenced business in the year 1855, in Belle-
ville; in ¢he fall of 1857, he bought gonds from
Gifferent persons to ¢he extent of about $6,600;
his purchase at that time from Darling & Co.
was about $1,600. e was insolvent them, but
he did not kmow it. In the spring of 1858, he
took steck and found he was insolvent. His
stock then amounted to $3,225, which, in March,
1858, he sold to his brother, A. L. Smith, for
fifteen shillings im the pound, and took his notes
for the amount. These notes were seat to the
creditors, and the insolvent believes they have
been paid.  Barling & Co. received in this way
$418 cn account. The insolvent ran away to the
United States immediately after he sold out to
bis brother ; he returned to this country in 1862.
He then sssigued to his brother his accounts and

notes, amounting to $2,697 ; they were for debts
contracted between 1852 and 1858. Nothing:
was given by his brother for this assignment of
debts; it was for the benefit of his estate. He
does not now think the debts were worth any
thing, and he does not know if any of them bave
been collected.

8. Richards, Q. C., for the insolvent.

45 to fraud or alleged fraud being within the
act, Insolvent Act of 1864, sec. 8, sub-secs, 3-
7; sec. 9, sub-gec, 6.

As to fraudulent preference, seo. 8, sub-seo. 4 ;
sec. 9, sub-sec. 6.

As to obtaining goods and representing himself
to be solvent, sec. 8, sub-sec. 7.

As to evasion and prevarication on bis exami-
nation, sec. 9, ;ub-sec. 6.

As to the otaer grounds of fraud, they are not
within the ac..

As to the insolvent being within the act, even
a'though he had no estate, sec. 1, which extends
the act to all persons.

Robt. 4. Harrison contra.

Thero was fraud clearly established against the
debtor, sec. 9, sub-secs. G-11. If he were within
the act, to take the beaefit of its advaotages, he
must be subjected to its conditions and disabili-
ties ; but as he had no estate to be administered,
he was not within the provisions of the act at all.
—Ezx parte Morrison, 10 Jur. N. S. 787; Re
Dennie, 6 L. T. N.S. 755.

The preamble of the sct shows this also, he-
cause it recites that it is desirable to provide for
the settlement of the estates of ingolvent debtors,
and whero there is no estate there is no juris-
diction.

Apax Wirsex, J.—The first question'is whether
C. F. Smith had or had not an estate to be ad-
ministered in insolvency when proceedings were
begun there? If he had, the question whether
a person vithout an estate is within the opera-
tion of the statute will not arise.

I think the facts shew that there was an estate,
perhiaps not of much worth, but still an estate
to be administered for creditors; and therefore
I am not obliged to consider the case whether,
if there had been no estate, the proceedings
could have been taken by the debtor ander the
statute. What conclusion I might have formed
if £ had been obliged to consider it I am not
prepared to say. The case of Ex parte Mitchell,
1 D. & G. 257, in addition to those <ited in the
argument, may be referred to.

As to whether there was fraud or not on the
part of the imsolvent depends principally upon
the circumstances before stated—the purchas-
ing gsods in the fall of 1857, to the amount of
about $6,000, 2t 2 time when the debtor uid not
know Bow kis affairs really stood; and the mak-
ing an assignment, in the spring of 1858, for so
small asum as $3,225 (including some hundreds
of dollars of old stock), without very satisfacto-
tily accounting for the difference, excepting that
it was applied to the payment of old debts.

I do not think the facts show that the debtor
purchased these goods on credit, knowing or be-
lieving himself to be unabie to meet his engage-
ments, and concealed the fact from the persons
who became his creditors with intent to defrand
them, under sec. 8, sub-sec. 7; nor do I see any
fraud uader see. 9, sub-sec. 6; and therefore it
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is not necessary to consider whether the acts of
fraud charged, and which are said to have been
eommitted before the passing of the Insolvent Act,
are or are not within the provisiens of tho statute.

There is much, 3¢ the learned judge in the
court below ianifestiy felt, in the conduct and
proceedings of the debtor, which were not very
favorable to him, but which must neverthelees
be distinguished from acts or other misconduct
constituting fraud; for umless the debter he
amenable for this graver conduct, he is entitled
to receive the benefit of the statute; and credi-
tors must only be more careful than they have
heretofore been whom it is they trust with such
very extensive stocks of gooda.

I think I must dismiss the appeal, but it must
be without costs.

Appeal dismissed.

CHANCERY CHAMBERS.

p—

(Reported for the Upper Canada Law Jow nal)

GRANGE V. BARBER.

Saleby puisae incumbrancer— Rights as to costs when proccsds

tnsufficient to pay all.

Bl for Fale by puisne incumbrapcer. Prior morigageesand
jncumbrancers were made parties in Master’s office, and
decree made on further directions for payment of incom-
brances according to priesity. Part of the property was
sold, and procecds paid into court, but did not realize
enough to satisfly the first incumbrance. An application
by the plaintiff that his costs of suit and of conducting
the eele might be paid eut of the furd in court, as a chayge
prior to that of the first incumbrance, was refused.

In this case the bill was filed by a puisne incum”
brancer for & sale of the premises. The defen-
dants, Hurd and otbers, being prior mortgagees,
and the first incumbrancers, were made parties
in the Master's office, and proved their claim
there, not icsisting on being redeemed. The
Master by his report settled the priorities be-
tween the incumbrancers, finding that Hurd and
ethers are the first, and he taxed them their costs,

By the decree on further directions, the court
found due to Hurd and others for principzl money,
interest and costs, the sum of £159 6s.; and found
also the amount due to the plaintiff and another
party, sudbsequent incumbrancers; and directed
these amounts to be paid by a certain day, other-
wise sale, and that the purchase money be paid
into court ** and applied to pay the said incum-

rances according to their priorities, as in the
Master’s report of the 2nd day of July Iast set
forth, apny of the parties being at liberty toapply
as occaston shall require.”

'The money not having been paid, & portion of
the property was sold under the decree, and the
proceeds paid into court, the amount not being
sufficient to satisfy the claim of the first incum-
brancer.

The plaintiff now applied that bis costs of suit
and of conducting the sale mey be paid out of the
fund in court as a charge thereom, prior to that
of the first incumbrancer ; on the ground that the
sale was for the benefit of all the incumbrancers,
they having by becoming parties to the suit availed
themsgelves of it; and that the first incumbran-
cers, having waived their right to be redecmed,
must be considered as treating the suit and sale

to be for their advantage, and he relied in sup-
port of it on White v. Petersen, Jacobs, 402,
Kimbel v. Scrafton, 13 Vesey, 870; Buyer v.
M—w, Moseley, 60; Wright v. Kerby, 23 Beaven,
456 ; Fair v. Chesterfield, 21 Beaven, 456,

Phe CranoeLrLor. —In examining the above
cases, it will be found that when the court has
ordered the plaintiff’s costs of the suit to be first
paid out of the fund in court, it has done s
either because the suit has been treated specially
for the benefit of all parties who ought thereupon
to contribute to the expense of if, or that the
plaintiff has by his efforts secured for all, some-
thing which was of doubtfel vecovery, and but
for those efforts would not bave been obtained,
or where the suit has been an ordinary suit for
the administration of an estate in which some
privileged or secured debt has been proved. In
this case however there is nothing special,—
nothing to take it out of the ordinary rule, the
right of the first incumbrancer to have his lien
on the estate first discharged. The plaintiff
not choosing to redeem him, files a bill for 2
sale, and makes him to become a party to the
suit in the Master's cffice and prove his claim
there, that the property may be sold free from
his charge upon it. He does so; and now it
is ordered that, instead of having the money
realized from the eale paid in discharge of so
much of bhis debt, it shall pro tanfo go to pay
the plaintiffi’s costs. The plaintiff instituted the
suit at his own risk snd for hias own purposes,
not for the benefit of the otber incumbrancers.
It is an ordinary suit, in which he was en-
titled to sale or foreclosure, the prior incum-
brancer not objecting. Why then should tbat
prior incumbrancer lose his priority on the fund
to any extent for costs or otherwise 2 I do not
see why he should.—T%pping v. Power, 1 Hare,
405; Hepworth v. Heslop, 8 Hare, 485; Wiidev
Lockhart, 10 Beav. 820; Aldridge v. Westorook, 3
Beav. 188; #Mason v. Buff, 2 M. & C. 448 ; War-
burton v. Wright, 2 Sim. 543; Upperton v. Har-
rison, T Sim, 444 ; Turnallv. Qoing, 1 Moll, 528;
Fgan v. Baldwin, 1 Moll, 540; Seton on De-
crees, 97,

1 think, however, the question is concluded by
the decree on farther directions, which, in the
language quoted, direets how the fund is to be
distribated.

The plaictiff should have obtained a special
direction on the decree as to his costs, if he was

entitled to priority in respect of them.—DBarnes
v. Baister,1 ¥. & C. 401,

The application is refused with costs, unless
both parties consent to an ordgr for payment ol
money in court to the first incumbrancer.

ENGLiISH REPORTS.

Warger v. THE GREAT WESTERN Ramwat
CompaNx.

Frincipal and agent—Radway Company—Authority of g
eral manager.

The general manager of & rajlway has authority to pledg:

the co n%any's credit for medical attendance upon & perso?
injured by an accident on the line.

[Ex. April18, 1867
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This was an aotion to recover remuneration for
medicnl attendance. The defendants denied their
liability. The case was tried before Pigott, B.,
at the last Worcester Assizes, and the facts were
as follows : —The plaintiff was a surgeon, exer-
cising his profession near the Brettle Lane
Station, upon the defendant’s line. An accident
occurred upon the line near that station, by which
one Jones, a set “ant of the company, wasinjured.
The station-ma ter at Brettle Lane telegraphed
1o the company’s ,eneral manager informing him
of the accident. He telegraphed back, directing
the station-master to secure medical attendance.
The pleintif was accordingly called in by the
station-master to attend Jones. Upon this evi-
dence it was objected for the defendants that
there was no evidence to charge the defeadants,
the general manager having no sufficient authori-
ty for this purpose. A verdict was found for the
defendant for the amourt claimed, with leave for
the defendants to move to enter a noc-suit.

Huddleston, Q. C., now moved accordingly.—
A general manager has no authority to pledge
the company’s credit by employing a surgeon on
their bebalf. This was held in the case of a
astation-master in Cox v. The Midland Railway
Company, 3 Ex. 268. Aund the employment of
a general manager is of the same echaracter,
though his duties are more extensive.

The Court refused a rule,

Rule refused *
—Weekly Reporter

DIGEST. .

DIGEST OF ENGLISH LAW REPORTS.
FOR THE MONTHS OF JULY, AUGUST, SEPTEMBER,
AND OCTOBER, 1866,

(Continued from page 133.)
llvssaxp axp WIFE,

In an action for necessaries supplied to the
defendant’s wife while living apart, it is no de-
fence that the wife has been found guilty of
adultery in the divorce court, if the defendant
also has been found guilty of aduliery, and
therefore no divorce has been decreed.—Nerd-
kam v. Bremner, Law Rep. 1 C. P. 582.

Sce Execuror, 1, 2; Guarpiax; Powsr, 3;

Seearate Esrate, 1; Wiwg, 4, 18.
Iueuten Trust.~Gee Trust,
Iscoue —See PanTNERSHIP, 2.
Ispicrsent —See Larcexy.
INFANT —See Guarpiaw; Wiez, 13,
Invserzon.

The owner of land agreed to demise to A. the
minerals under it to the west of a certain “faalt,”

* Since the above was in typo we hsvo received tho Jast
rumber of the Law Reports, 2 Ex. 228, whoro a fullor report

‘;g}it; a&gument is given, to which the reader is referred.—
s L. JL

supposed to run througn the land in the direc-
tion indicated on a plan, the land being describ-
cd as supposed to be ecighty-three acres or
thereabouts. The owner made a like agreement
with B. as to the minerals under the land to the
east of the fault, supposed to contain ninety-
eight acres or thereabouts. The fault was
afterwards found to run so as to leave on the
west eight acres only. Held, on a bill by B. to
restrain A. from working to the east of the
fault, that ag the court would not, in a suit by
B. for specific performance against the owner,
have decreed a demise of ali the minerals to
the east of the fault, he could not be deemed in
constructive possession so as to maintain his
suit against A.—Dayis v. Shepherd, Law Rep.
1 Ch. 410.

See Carrikr, 2; Leask, 2; Lient; Numsaxcr;

Parext, 1; Trust,
InsuRANCE,

1. “he defendant assigned machinery to se-
cure advances by the plaintiff. The deed con-
tained a covenant to insure, but no provision
for the application of the policy moneys, in
case of fire, in liquidation of the debt. The
machinery was burnt, and the defendants be-
came bankrupts. Held, that the plaintiff had
no claim to the benefit of the policy as egainst
the defendants.—ZLees v. Whiteley, Law Rep. 2
Eq. 143.

2. Under an insarance policy on. goods from
L. to M., “including all risk to and from the
ship,” the policy to endure till the goods should
be safely landed at M., there is no implied war-
ranty of seaworthiness of lighters, not betong-
ing to the ship, and used for landing the goods
at M.—ZLane v. Nixon, Law Rep. 1 C. . 412.

3. A ship was chartered for a voyage, at a
freight payable on arrival at the port of dis-
charge. The owners insured the freight by a
policy containing the nsual suing and laboring
clause, and slso the following clause, “ war-
ranted free from particular average, also from
Jjettison, unless the ship be stranded, sunk or
burnt.” In the course of the voyage, the ves-
sel put into & port of distress, so damaged by
perils of the seaJas to be not worth repairing,
and she was sold. The cargo having been
landed and warchoused, the master procered
another vessel, the Caprice, to carry it on for
an agreed freight, which the owners paid, re-
ceiving from the owners of the cargo the fall
charter-freight. Held, (1) that the owners
could recover from the insurers, under the
suing and laboring clanse, the freight of the
Caprice, and the expenses of conveying the
cargo to her from the warehouses, although
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there had been no abandonment ; and (2) that
the application of the suing and .sbouring
clause was not excluded by the warrunty
against particular average. Semble, that evi-
dence would be admissible to prove that by the
usage among underwriters, the term  particu-
lar average” does not include expenses neces-
sarily incurred in order to save the subject-
matter of insurance from a loss for which the
insurers would Lave been liable.—Aidston v.
Empire Insurance Co., Law Rep. 1 C. P. 535.

4. A ship under insurance was submerged;
there was a common peril of destruction immi-
nent over ship and cargo as they lay submerged ;
the most convenient mode of raising either or
both was by raising them together; the cargo
would be liable to a general average contribu-
tion for the cost of the raising, and the ship-
owner would have a lien on the cargo to secure
payment of that general average. Held, that
the cost of raising the ship must be reduced by
the amount of the general average contributed
by the cargo, in determining whether the ship
was a constructive total loss.—XKemp v. Halli-
day, Law Rep. 1 Q. B. 520.

See PrINCIPAL AND AGENT, |.

InTEREST.—See ParTNERSHIP, 2; VENDOR AND PUR-
CHASER, 6.
INTERPLEADER,

A. sued the defendants, to whom he had in-
trusted a policy for certain purposes and de-
clared in trover, in detinue, and specially on
the contract. B., who had pledged the policy
with A,, then sued the same defendants to reco-
ver the policy. MHeld, that an interpleader
order, under 23 & 24 Vict. ¢. 126, § 12, direct.
ing procecdings in the first action to be stayed
till further order, and also directing that A
should be at liberty to defend the second action’
indenmmifying the defendants, and that B. should
give the defendants security for costs, was
rightly made.—Zanner v. European Bank, Law
Rep. 1 Ex. 261,

INTERROGATORIES,
1. Interrogatories will be allowed to be ad-

ministered to a defendant, if they are put bord
Jfide, though they may tend to criminate.—

Bickford v. Darcy, Law Rep. 1 Ex. 354.

2. In an action of slander, it appeared from
affidavits, that the defendant had made impu-
tations against the plaintiff, to the effect that
he had committed forgery, but that persons in
whose presence they were made refused to
give the plaintiff any further particulars: inter-
rogatories were allowed to be put to the defen-
dant as to the precise words used.— A tkinson v.
Fosbroke, Law Rep. 1 Q. B. 628.

3. In a suit relating to real and personal
estate, in which, after interrogatories filed, buy
before answer, the sole plaintiff had died, the
court, on the application of the heir and exec.
utor of the plaintiff, made an order to revive;
and as the time for answering had [expired,
ordered the defendant to answer the interroga.
tories within twenty-eight days.—Ear! Beau.
champ v. Winn, Law Rep. 2 Eq. 302.

Sce ComurssioN To Examive WiITNESSES.

Jurispicrion.

1. In19 & 20 Vic. c. 108, sec. 24, giving the
county court,jurisdiction of an action in which
the debt consists of a balance not exceeding
£50, after an admitted set-off, “an admitted
set-off” means one admitted before action
brought. — Walesby v. Goulston, Law Rep. 1
C. P. 567.

2. On the hearing of an information for re.
moving cattle without a license, the justices
have no jurisdiction to inquire into the suffi-
ciency of the evidenee on which the license was
granted.—Stanhope v. Thorsby, Law Rep. 1 C.P.
423.

LaxpLORD AND TENANT.—See LEASE.
LARCENY.

The prisoner was sent by his fellow-workmen
to their common employer for the wages due
them all. e received the money in one sum
wrapped in paper, with the names of the men
and the sum duc cack written inside. /Zleld,
that he received the money as the men’s agest,
and not as the employer’s servant; and that,
in an indictment against him for larceny, the
money was wrongfully described as property
of the employer. —Z%e Queen v. Barnces, Law
Rep. 1C. C. R. 45.

Leask.

1. In an action for breach of a covenant for
quiet enjoyment in a lease, void for want of
authority in the lessor to demise, the lessee can
recover as damages the amount of premium
paid for the lease, and also the difference be
tween the value of the term professed to have
been granted to him by the lease, and that of 2
shorter term which he obtained from the tree
owner of the premises, — Lock v. Furze, Law
Rep. 1 C. P 441,

2. A. sold an estate te B., who covenanted
that no building to be erected thereon should
be used as a beer-shop.  B. erected a building
thercon, and sold the estate to C., who sold %
D., who let the premises to E., as tenant from
year to year, without express notice of the
covenant: it did not appear whether the deeds
to C. and D. disclosed the covenant. Jfeld, that
the rule, that a purchaser, who dues not inquire
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into his vendor’'s title, is affected with notice of
what appears on it, applies to a tenant from
year to year, and that E. shounld be enjoined
from using the premises as a beer-shop.  Semble,
that, if D, bad told E. that there was no res-
triction on the premises, the covenant could
not have been enforced in equity against E.—
Wilson v. Hart, Law Rep. 1 Ch. 463
See Insuxcrion; Powrr, 1.

Leeacy.—See Powrr, 2; Vestep Isterest, 2, 3 ;
Wit

Leeatee.—See WiLL,

Lesirmuacy.—See Descest, 1; Lecacy, 9.

LiBEL.

Proceedings held in gaol before a registrar,
in bankruptcy, on the examination of a debtor
in custody, are judicial, and in a public court;
and a fair report of them is protected, though
they reflect on a third person.— Ryalls v. Leader,
Law Rep. 1 Ex. 296.

See INTERROGATORIES, 2.

Licesxse.—See JurispIcTION, 2.
Liut.

1. A bill for an injunction to restrain the
crection of a building as obstructing the plaiu-
tifi’s light will be dismissed, unless the plaintiff
shows that he will sustain material damage;
but it will be dismissed without prejudice to
an action at law.—ZRobson v. Wiittinghar, Law
Rep. 1 Ch. 442.

2. An injunction will be granted to restrain
abstructions of light and air, in town or country,
where there is such interference with comforts
and carrying on business, that substantial
damages would be given at law: and it is no
defence that as much light remains as other
persons find sufficient for the same purposes,
or that the plaintiffs might make larger win.
dows, orthat they have put up Venetian blinds,
or that their premises are not good for the
purpose for which they are used, or that the
defendant offers to use glazed tiles ; and, in de
ciding whether sufficient damage is proved to
swstain an injunction, the court is not bound by
the finding of an appeal court on like facts ns
it would be bound by & decision on a point of
law.—Dent v. Auction Mart Co., Law Rep. 2
Eq. 238.

3. If half of the sky area, which has been
previously open to s certain window of a town
house, used by the plaintiff as a shop, is shut
out by the defendant’s new building, and the
pluintiff is obliged, in consequence, to remove
his workmen (o another part of the house, he
is entitled to relief; and, if 2 mandatory injunc-
tion is not prayed, an inquiry will be directed

as to theamount of damage.— Martinv, Headon,
Law Rep. 2 Eq. 425, -
LinTatioNs, STATUTE OF,

A letter by a debtor to kis creditor, written
before the debt was barred by the Statute of
Limitations, and saying, “I will try to pay
you a little at a time, if you will let me. Iam
sure that T am anxious to get out of your debt.
I will endeavour to send you alittle next week,”
held (by Braxwerr and Caavrers, BB, Mar-
T1x, B., dissenting), asufficient acknowledgment
within 9 Geo. IV. c. 14, sec. 1, to take the case
out of the statute.—Zee v. Wilmot, Law Rep. 1
Ex. 364.

See Apministration, 2; CoNTRIBUTURY, 7

Wiwy, 12,

Marr1ace.—See Descexe; Lecacy, 9.

Marriep WomaN.—See Huspaxp axp WirE; Sera
RATE ESTATE,

Mars#aLLING OF ASSETS.

A mortgagee who is made exceutor and
legatee of his mortgagor isnot bound to satisfy
the mortgage out of the first sufficient sum of
personal assets that comes to his hands; for, if
he were, he could come against the real estate
to the extent to which his legacy remained un-

satisfied. — Binns v. Nichols, Law Rep. % Eq.
256.

MasTeR AND SERVANT.

A. hired Indians, the heads of gangs of
laborers, to clear his lands of brush-wood, at a
Jjob price to be paid their gangs. Through the
negligence of the persoas employed, sparks
a fire on A’s land set fire to a neighboring
house of B. A. interfered with the work, and
directed the Indians where to work. ZHeld, that
A. was a “Commeitant,” and the laborers® Pré-
posés,” within the meaning of the Code Civil of
Mauritius ; and that A. wasliable to B. for the
damage caused.—Sérandat v. Siisse, Law Rep.
1P, C.152.

Sece CorroratioN, 3; EuBEzzLEMENT ; NEGLI-

GEXCE, 4.

Mixgs.—=See Compaxy, 4; Insuscrion; Power, 1;
‘Warercourse, 1.

MiSREPRESENTATION. — See CorroraTioN, 4, 5;
Damages, 1; Preapixg, 2; VENDOR AND
PURCHASER, 8.

Mistaxe,—See Wi, 1.

MorTaAGE.—See INsurancE, 1; MarsmarLING oF
Assers ; ProbuctioN or DocuMENTS, 1.

Necessartes.—See HusBanp axp Wrre,

NEGLIGENCE.

1. If one would be liable for injury occasioned
by a cause of mischief, of whose existence he
has knowledge, he will be equally liable, if he
ig nogligently ignorant of its existence.—Merscy
Docks Trustees v. Gibbs, Law Rep. 1 H. L. 93.
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2, If, in an action on a bill of lading for loss
of goods, a replication has allegod that the col-
lision by which the goods were lost occurred
through the “ gross negligence” of the defen-
dants, it is not a misdirection to leave it to the
jury to say whether the defendants exercised
“due care and skill.” ~—Grill v. General Iron
Serew Collier Co., Law Rep. 1 C. P. 600.

3. A sheriff is liable to an executiun debtor
for his officer’s negligerce in not properly lot-
ting at a sale the goods seized under a fi. fa.,
though the debtor has persuaded the officer not
to advertise the sale, has induced him to post-
pone the sale to a later hour, and has directed
him to sell also for a writ lodged with him on
that day, under which he could not otherwise
have them sold.— Wright v. Child, Law Rep. 1
Ex. 358.

4. The plaintiff having suffered injury from
the negligence of persons in charge of a ship
1aid up in a public dock, under the care of a
ship-keeper, sued the defendant, At the trial
it did not appear by whom the ship-keeper was
appointed. Held (MeLLor, J., dissenling), that
the jury might, in the absence of other evidence,
infer from the ship’s register, on which the
defendant’s name appeared as owner, that the
persons in charge of the ship were employed
by the defendant.—Hibbs v. Ross, Law Rep. 1
Q. B. 534.

See CorroraTION, 3; DaMacEs, 2.

Nursaxce.

A highway board will be enjoined from
allowing any fresh communications to be made
with a sewer constructed by their predecessors,
which occasions a nuisance to the inhabitants
of an adjoining parish, though, from the limited
nature of the powers of the board, no order
can be made against them which will compel
them to close the sewer altogether.—Atlorney-
General v. Richmond, Law Rep. 2 Eq. 306.

Paror Evipexce.—See WiLt, 1.

PaRTNERSHIP.

1. C. agreed with R. that R. shounld buy and
sell goods on C.s behalf, the business to be
carried op 2s R. & Co., and R. to receive a
salary, and a percentage on profits, R. man-
aged the business, but C. had bought gaods for
it. Each become bankrupt. Held, that the
book debts and stock in trade of R. & Co. were
Jjoint estate.—1n re Rowland, Law Rep. 1 Ch. 421.

2. Partnership articles between A. and B.
provided that they should carry on business
“for the mutual and common benefit of the
partners, and risk of profit and loss in equal
shares,” A.’s capitsl to be £750, B.’s £1,500;
the capital of cach to carry interest st £5 per

cent., to be allowed yearly, before making up
accounts. Sums brought in by either, above
those amounts, to bear interest at the same
rate, payable before any other interest, and 1o
be withdrawable at three months’ notice. The
partners were to he at liberty to draw certain
sums on account of their shares of profits; the
remainder of each partner’s share of profitsts
be added to his capital, and bear interest at £5
per cent., to be paid before division of net pro.
fits, On dissalution, after payment of debts,
“the remaining capital, steck, moneys and
credits belonging to the pertnership, shall be
divided, or received, or taken by the partners
according to their respective shares or interests
therein.” On dissolution, the capital standing
to A.’s credit was not pouch increased ; that of
B. greatly so, partly by accumulation of profits,
and partly by cash brought in by him. After
paying debts, the assets were insufficient to
replace the capitals in full. Held, that B. should
be repaid with interest the additional capital
brought in by him in cash, and the residu
should be divided between the partners in pro
portion to their capital.— Wood v. Scholes, Law
Rep. 1 Ch. 369.
PATENT.

1. The defendant, in a suit to restrain the
infringement of a patent, may dispute its valr
dity, though the plaintiff has obtained a judg.
ment against another person establishing i
validity ; but, till he has proved its invalidity,
he will be restrained from infringing it.—Bovil
v. Qoodier (2), Law Rep. 2 Eq. 190.

2. The plaintiff, in & suit to restrain an in-
fringement of a patent, contested on the ground
of anticipation by prior user, is not entitledty
discovery in answer to a general interrogator;
as to the instances of prior user on whichh
relies,—DBovill v. Smith, Law Rep. 2 Eq. 439.

3. On the trial of issues in & patent case, the
plaintiff may call evidence in seply to rebuts
case of prior user set up by the defendant
But, after the defendant’s evidence has bea
summed up, the defendant cannot adduce fir
ther evidence in answer to that given by th
plaintiff in reply.—Penn v. Jack, Law Rep.?
Eq. 314,

4. An objection to the validity of a paten,
on the ground that a foreign patent for the
same invention has expired, cannot be taken st
the hearing of & suit to restrain infringement,
uanless raised by the answer,.—Bovill v. Goodit
(2), Law Rep. 2 Eq. 195.

PreapixG.

1. A plea to the further maintenance of &

action needs no formal commencement, if it dis
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close oun its face matter which arose since the
commencement of the action.—-Brooks v Jennings,
Law Rep. 1 C. P. 476,

2. To a declaration for false representation,
whercby the plaintiff was induced to pay
22,000 and “ sustained loss, and was adjudicated
bankrupt, and suffered personal annoyance, and
was put to trouble and injured in character and
credit,” the defendant, except as to the claim in
respect of the adjudication in bankruptcy, and
the remainder of the personal damage alleged,
pleaded that, before action, the plaintiff bad
been adjudicated bankrupt, that the loss aus-
tzined was pecuniary, and that the right to sue
for it passed to the assignees. Held, that the
plea was a good answer to the whole declara-
tion, and might so have been plended.— Hodgson
v. Sidney, Law Rep. 1 Ex. 813,

See BiLLs axp Notgs, 2.

PowER,

1. Under a conveyance to trustees of land,
together with the mines thercunder (the land
containing both opened and unopered mines),
and & power to grant leases for fourteen years
without mentioning mines, none of the leases to
be made dispunishable of waste, the trustees
have no power to grant leases of unopened
mines.—Clegg v. Rowland, Law Rep. 2 Eq.
160,

2. A. gave personal estate to trustees, on
on trust for L. for life, and, on her death, for
the benefit of the heirs of the body of L., to
educate the said heirs, and to pay to the said
heirs said estate at their respective ages of
twenty-one, in such proportions as L. might by
deed or will appcint. Held, that the objects of
the power were such of the statutory next of
kin of L. as were descended from her.

L. by will appointed £100 to a stranger to
the power, and the balance of the fund (after
payment of legacies to objects of the power),
amounting to £260, to pay her debts; and
“should any surplus remain,” she gaveit to E.,
an object of the power. Held, that the £100
was unappointed, and did not pass to E., but
that the £260 went to E., free from the charge
of debts, which was invalid.—Jeaffreson’s Trusts,
Law Rep. 2 Eq. 276.

3. When the court of probate is satisfied that
abona fide question, whether a married woman’s
will is an exccution of a power, is intended to
Ye raised, it will grant limited probate of such
awill, to enable the question to be determined

_in chancery.—Paglar v. Tongue, Law Rep. 1
"P.&D. 158,

i Sce Seearate EstatE, 1; Trust; Wiy, 18.

PRINCIPAL AND AGENT.

Pracrice (ar Law).

1. The venue of an information filed by the
attorney-general to the Prince of Wales, to
recover dues payable in Devon to the Prince as
Duke of Cornwall, was laid in Middlesex. It
appeared that all the witnesses to facts resided
in Devon; but that, as the defendant disputed
the Prince’s right to the dues, the records of
the Duchy in London would have to be pro-
duced at the trial; on these facts, and on the
ground that the Crown could allege an interest
and claim a trial at bar, an application by the
defendant to change the venue to Devon was
refused. —Attorney-General to the Princeof Wales
v. Crossman, Law Rep. 1 Ex. 381.

2. If a defendant has a day’s time to plead
after an event, and the event happens onFriday,
he can plead at any time before the opening of
the judgment office on Monday; the rule order-
ing that service of pleadings, made after 2 p.x.
on Saturday, shall be deemed made on Monday,
not being intended to affect the rights of par-
ties, but only to relieve the clerks.—Cosnelly
v. Bremner, Law Rep. 1 C. P. 557.

8. The court will not, on the motion of the
defendant, interfere with the discretion of a
judge at chambers, who, on a summons to set
aside an execution for irregularity, with costs
has made the order as prayed, on condition that
the defendant bring no action.—Bardett v, Stin-
son, Law Rep. 1 C. P. 483,

See ArpeaL; AWARD; INTERPLEADER; IN-

TERROGATORIES.

Pracrice 1Ny Equity.—See EQuity PraCTICE,
PRESCRIPTION.~—Sce WATERCOURSE, 1.

1. The defendant authorized an insurance
broker at L. to underwrite policies in his name,
not exceeding £100 on any one riek. The bro-
ker, without defendant’s knowledge, underwrote
a policy for the plaintiff for £150. The plain-
tiff did not know the limitation on the broker’s
authority ; but it is notorious in L. that there
is, in nearly all case®, a limit of some sort im-
posed on brokers which is not disclosed to third
persons. in an action cn the policy, keld, that
the defendant was not liable even to the extent
of £100.— Baines v. Ewing, Law Rep. 1 Ex. 820,

2. A trader doing business as M. & Co.
ordered goods of the plaintiff, and before their
delivery executed a composition deed, of which
the defendants were inspectors. The plaintiff
afterwards wrote tc the debtor, informing him
that the goods were ready for delivery; and
the defendants replied, requesting him to send
the goods, and signing for M, & Co. The goods
were sent, but not paid for. The deed allowed
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the debtor to carry on his business for six
months, under control of the inapectors, who
hiad power to put an end to the decd, and who
were to receive all the proceeds, pay current
expenses, and out of the surplus pay dividends
to the creditors, but who had no share in the
profits, and no power to manage the business tc
the exclusion of the debtor. JIfeld, that the
defendants were not liable as principals, and
that the plaintiff must look for payment to the
firm of M. & Co., and to the trust in the deed
for payment of current expenses,—Redpath v.
Whig, Law Rep. 1 Ex. 335.
See LARCENY ; MASTER AND SERVANT.
Propucriox or DocuMENTs,

1. The creditor of a debtor who had made a
registered deed, not passing any property, but
containing o covenant to pay debts by instal-
ments, is entitled to an order for another credi-
tor to produce a mortgage deed which he holds
on property of the debtor.—In re Maris’ Trust
Decd, Law Rep. 1 Ch. 429,

2. To an order for production of documents,
directors are bound to give all information in
their power as to documents in the possession
of their company, though not in their own ex-
clusive posszssion.—Clinek v. Financial Corpo-
ration, Law Rep. 2 Eq. 271.

3. The state of the originals of engineering
plans being material in a cause, and the defen-
daut deposing that he had no engineering
knowledge, and that an inspection of the plans
would be useless to him without the aid of an
engineer, the order for their production was
extended to the defendant's surveyor.-—Swansea
Vale Ruitwey Co. v. Budd, Law Rep. 2 Eq. 274.

Proxivate Cause.

On the trial of an action for a reward offered
by the defendant “to any person who will give
such information as shall lead to the apprehen-
sion and conviction of the thieves” who had
stolen watches and jeweilery from his shop, it
appeared that about a week after the theft, R.
having brought one of the stolen watches to the
plaintiff’s shop, the plaintiff gave information,
and R. was apprehended the same day; that
after two or three days, R., being in custody,
told where some of the thieves would be found;
that there they were apprehended a week after-
wards ; that they were subsequently convisted
of the theft, and that R. was convicted as re-
ceiver. Held (by Mellor and Shee, JJ.; Bluck-
burn, J., doubting), that the judge had properly
left the evidence to the jury, pointing out the
remotenecs of the information ; and that a ver-
dict for the plaintiff ought not to be set aside.—
Zarner v. Walker, Law Rep. 1 Q. B. 641,

Quo Warnraxro.
A person is disqualified from being relator o,
a quo warranto against one who has been electe!
to an office on the ground that, the votin;
papers being blank, the election was void, it
said person has himsell voted with a blan}
voting paper at the clection in question, as)
also at previous elections, and has been hims.:
previously so clected.—Zhe Queen v. Lofthous
LawRep. 1 Q. B. 433,
Raiway, —~See BirLs AND NoTES, 2; CaRRIER; Con
TRACT, 2.

Revocarioy or WiLL.—See WiLL.
SaLE oF Goops.

If, aftee delivery, but while the purchas
is in defauls, the vendor takes tlie property
from the purchaser’s possession, and resells
the purchaser may maintain trover, but canne
regard the contract as rescinded, so as to re,
ver back a deposit, or resist paying any balanc|
still due.—Page v. Cowasjee Eduljee, Law Rep
1P.C. 127,

SEPARATE EstATE.

1. Property settled to the separate use of ¢
married woman for life, with a power to appoix
the reversion by deed or will, which she e
cises by will, is not liable after her death totk:
payment of her debts,

Semble, the separate property of & marrid
woman is not liable after her death to he
general engagements, — Shattock v. Shaltws.
Law Rep. 2 Eq. 182,

2. A testator seized of trust estate, after reci:
ing that he was or might be seized or entitid
to real and personal estate, devised all Lis sai
real and personal estate to H. (2 feme sole), b«
heirs, executors, administrators and assigos,
her and their own sole and absolute .se a3
benefit. Held, that the devise to II. includd
the trust estate, but that it was not made sep
rate estate; and that on her marriage her ke
band became trustee.—Lewis v. Matheis. Lsi
Rep. 2 Eq. 177.

SERVANT.—Se¢ MASTER AND SERVANT.

ServICE oF ProcEss.
The court of chauncery has, under geners
orders, jurisdiction to order service of proces
abroad.—Drunimond v. Drummond, Law Rey

2 Eq. 385.
SneriFr,—Sz¢ ESCAPE ; NEGLIGENCE, 3.

Sure,—8ee NeoLiGENCE; CorLision ; Freicnt; |
SURANCE, 2-4,
Sr.ANDER, —Seg INTERROGATORIES, 2; LIBEL.
SoLICIToR.
1. Jf the partoer of a bankrupt trading f
was also one of a firm of soliciters, whon
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trading firm had employed in the conduct of
suits pending at the time of bankruptey, the
assignees in bankruptey are not entitled to a
delivery up to them of the papers in the solici-
tor’s possession, subject to their existing lien.—
In re Moss, Law Rep. 2 Eq. 345.

2. The 23 & 24 Vict. ¢. 127, § 10, provides,
that no one articled to an attorney shall hold
any office, or engage in any employment what-
ever, other than the employment of clerk to
such attorney. IHeld, that an articled clerk
had not violated this provision by having been
steward of a manor in which his family and
himself were interested, the duties being per-
formed by a deputy (with whom he divided the
fees), and the clerk having thrice only, during
two or three years, with his principal’s consent,
absented himself to hold courts.—Jn re Pepper-
corn, Law Rep. 1 C. P. 473.

See Vexpor axp PuncHaSER, 2.

Srectric PERFORMANCE.—See DaMaGES, 8; Insusc-
TION ; VENDOR AXD PuRrcHASER, 3-5.

Sturere OF FRAUDS,—See FRAUDS, STATUTE OF.

SaaruTE OF LiMiTatioNs.—See LiMiTaTIONS, STA-
TUTE OF.

Storpace 1IN T'RANSITU.

On July 12t1, W. sold P. eleven skips of cotton
teist, then lying at the defendants’ station at S.,
te be delivered for P. at B. station. Three of
the skips were delivered on July 22nd, but P.»
objecting to the weight and quality, declined to
iake any more. On August 17th, four more
were sent to I3, station, and an invoice of the
eight sent to P., with word that four had been
forwarded, and that the other four were at S,
sation, waiting his orders. P. immediately
rturned the invoice, and wrote to W. declining
totake any more. On September Ist, W, sent
an order to S. station, for the defendants to
deliver the remaining four skips to . These
were accordingly torwarded to B. station, and
taken by P.’s carman to his mill, but were
immediately returned by P.’s orders, and the
whole eight sent back by him to S. station, to
the order of W. They were again returned by
W.to B. station ; but, P. refusing to have any-
thing to do with them, they remained there till
P’s bankruptey on October 19th, when W.
chimed them. Held, on a special case, stated
in an action of trover by P.’s assignee against
the defendants, in which the court were to draw
inferences of fact, that W. had a right of stop-
page in transitu. — Bolton v. Lancashire and
Yorkshire Railway Co., Law Rep. 1 C. P. 431,
Berront.—See EasemgyT..
Beaery—See Boxa,

Servivonrsuir,

The word “ survive,” in a will, imports that
the person who is to survive must be living
at the time of the event he isto survive, There-
fore, a gift over in default of children, or remo-
ter issue of A., who should survive A, is not
void for remoteness.— Gee v. Liddell, Law Rep.
2 Eq. 341,

See Wi, 6.

Taxes.

The exemption in 88 Geo. 111, ¢ 5, § 25,
rendered perpetual by 88 Geo. 1IL, c. 60, § 1),
from land tax of “any hospital,” applies only
to institutions existing when the act was made
perpetual; and land previously chargeable is
uot exempted by becoming crown property.—
Colchester v. Hewney, Law Rep. 1 Ex. 368,

TesaxT IN Tarn.—See Devise, 8.
TENDER,

An offer to pay under protest is a good ten-
der.—Scott v. Uzbridge & Rickmansworth Rail-
way Co., Law Rep. 1 C. P. 596.

See DETINUE,
Trusrs aND TRUSTEES,

1. By a post-nuptial settlement, land was con-
veyed to trustees on trust to pay the rents to
W. and his wife during their lives, and, on the
death of the survivor, to sell and divide the
proceceds amongst all and every the children of
1., in such shares and proportions ashe should
by will appoiot. There were seven children
living at the date of the settlement, one of whom
died before W, who died without executing the
power. [fleld, that the property was vested in
all the children licble to be divested Ly the
execution of the power, and thatghe represen-
tatives of the deceased child were entitled to
his share.—ZLambert v. Thwaites, Law Rep. 2
Eq. 151,

2. An order by the master of the rolls, ap-
pointing as trustee, under a will, a person of
unexceptionable capacity and character, was
discharged on the ground that his appointment
would be contrary to the wishes of the testator
as deduced from the will, and that he was pro-
posed for and has accepted the office with a
view of acting in the interests of some only of
the objects of the trust, and not as an indepen-
dent trustee for the benefit of them all; and
the purchase of such proposal and acceptance
of the trust may be proved by facts which have
occurred since the date of the order.—In re
Zempest, Law Rep. 1 Ch. 485,

Sce Serarate EsraTk, 2; VENDOR aNp Pur-
CHASER, 2.
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Tursrike.

A., a contractor for supplying forage to the
army, delivered to B. hay to be carried to a
government store, in performsnce of A.'s con-
tract, by the terms of which the commissary
had a right to reject it on its arrival, if of infe-
rior quality. Jleld, that the waggon in which
B. conveyed the hay was within 8 Geo. IV. c.

126, § 32, exempting from toll any waggon.

conveying commissariat stores for the use of
the army.—Zondon & S. W. Railway Co. v.
Reeves, Law Rep. 1 C. P. 580.

VENDOR AND PURCHASER.

1. On a sale by the court of real estate vested
in trustees, whcse receipt was declared to be a
good discharge, in order to divide the proceeds
among the beneficiaries, the beneficiarics are
not tound to covenant for title.—Cottrell v.
Cottrell, Law Rep. 2 Eq. 330.

2. A., one of three trustecs, assigned lease-
hold property held jointly by them to a pur-
chaser, forgng the signatures of his co-trus-
tees. A. was a solicitor, and acted for the pur-
chaser. Held, that circumstances affected the
purchaser with notice of some trust, and alse
that he had constructive notice through the
knowledge of A.; and further, that he had the
legal interest in one-third, but no beneficial
interest, and a re-conveyance was ordered.—
Boursot v. Savage, Law Rep. 2 Eq. 134.

8. The mere assertion by the vendor that he
has a good title, on the faith of which the pur-
chaser relies, is not necessarily such a misre-
presentation as precludes the vendor’s enforcing
the contract.—Hume v. Pocock, Law Rep. 1 Ch.
319.

4. The plaintiff agreed to sell the defendant
all his estate, right and interest in certain
lands, the plaintiff to produce a title from B.
(the last owner) to himself. The defendant
knew that B. was one of four supposed owners,
and was anxious to buy his title, in order to get
rid of his opposition to a bill in Parliament.
Held, that the defendant could not show, aliur7e,
that B. had no title, and that specific perfor-
mance should be decreed.—Hume v. Pocock,
Law Rep. 1 Ch. 879,

§. A woman, entitled in fee to & mortgaged
estate, proposed to her nephew that she should
live with him, and that he should move to a
larger house for the purpose, she contributing
a yeorly sum towards the housckeeping. The
nephew agreed, if she would settle the estate,
limiting it to him after ber death. She agreed,
and a settlement was accordingly made, by
which the nephew covenanted to indemnify her
from all lability uader the mortgage, except,

the payment of interest during her life. He
moved to a larger house, and they lived tog:
ther for some time., She afterwards ceased to
Yive with him, and agreed to sell the estate toy
purchaser, who filed a bill against aunt and
nephew for specific performance. He'd, that
the nephew’s covenant and his expenses incur,
red on the faith of the settlement were severaliy
sufficient to support the settlement as made fe:
value, and not voluntary. Semble, that, hed
the scttlement been voluntary, and so veii
against a purchaser, the nephiew would hare
been a proper party, but could have made out
no claim to the purchase-money.—Zvensend v
Toker, Law Rep. 1 Ch. 446.

6. A purchaser of land contracted to pa;
interest on the purchase-money at four per cent.
from the time of taking possession till the der
apnointed for the payment; after that daya
five per cent., if the money shouid not thenb:
paid; and after six months from that day a
eight per cent., with a proviso that this shouli
not give the purchaser the right to delay pay-
ment on paying sach higher interest. The pu:
chaser took possession, but the purchase ws
not completed for several years, though th
delay was not caused by misconduct or negl:
gence of the vendor. Held, that the stipulatic:
for paying higher interest was not a penaltyto
secure punctual payment, but a separate ax
distinct contract, which the purchaser ws
bound to perform. — Herbert v. Salisbury &
Yeovil Railway Co., Law Rep. 2 Eq. 221

See Contracr, 1.

Venue, CuaNGE OF.—See PracTICE, 1.
VESTED INTEREST.

1. The testator devised real estate to hi
widow for life, and after her death directed the
executors to sell, and divide the proceed:
equally between his children, the shares of hi
sons to be vested in them respectively whe
they attained twenty-one, and the shares of the
daughters to be vested interests when they
attained twenty-one or were married. Duriy
the minorities of the children, their shares wer
to beinvested and applied for their maintenane
If one or more of the children should die, lewv
ing issue, “ before the share of each child@
children shall become due and payable,” th
share was to be equally divided * amongst sl
the issue of such child or children, when su
issue shall attain twenty-one,” the interestd
such child’s share to be applied for the mait
tenance of such issue during minority. 4
daughter of the testator married and died &
the widow's lifetime, leaving an infant chilt
and having assigned her share. Held, that the
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words *“due and payable” did not postpone
the vesting of the share till the widow’s death ;
and that the daughter’s assignee, and nct her
child, was entitled.— Mendham v, Willinms, Law
Rep. 2 Eq. 396.

2. Testator made a bequest in trust to pay
the proceeds to his widow for life, and after her
death to divide the capital between A, B, C.
and D.; and, in case any of them should die in
his lifetime, and before they should have re-
ceived any benefit from the aforesaid bequest,
theshare of the one so dying should be divided
among his children. A. survived the testator,
tot died in the lifetime of the widow. Held,
that “and” could not be read ** or,” und that
A's share was vested and passed uuder his
will—Kirkbride's Trusts, Law Rep. 2 Eq. 400-

3. Legacy to A., and in casc of his death
before the same shall be actually paid or paya-
ble to him, then to trustees for his children at
twenty-ore; and in case no child of A. should
acquire a vested iaterest, then over. Testator
appointed his widow and A. exccutors, and both
proved ; bat A. died three months after testa-
tor, before the legacy was paid, leaving a child
who died an infant. Ileld, that the gift over
took effect.— Whitman v. Aitken, Law Rep, 2
Eq 414. !

VoLusTARY CoNVEYANCE.—Sce VENDOR aND Per-
CHASER, §.
WarraNTY,

The following warranty, ‘“June 3, Mr. C.
bought of G. G. a horse for £90, warranted
sound. G. G.” *“ Warranted sound for one
month. G. G.” continues in force only one
month; and the purchaser must complain of
uasoundness within 2 month of the sale,.—Chap-
man v. Guytker, Law Rep. 1 Q. B. 463.

Ste Frarps, STaTuTE oF; NEGLIGENCE, 3;

Storpace 18 TraNsITU.
WarERCOURSE.

L. A mine had, from before the time of living
memory, been worked by tin-bounders, accord-
ing to the custom of Cornwall, which enables
any one to mark out a piece of waste ground,
the owner of which does not choose to work
the mines under it, and work them without the
owner’s consent, yielding to him a share of the
proceeds. The bounders had, from before the
time of living memory, used for their works the
water of an artificial waterconrse arising on the
land of another person. The bounders aban.
doned the mine in 1856, since which the owners
had been in possession. Held, on o bill by the
owners, that the diversion of the watercourse
by the owner of the land in which it rose
ought to be restrained, though there was no

privity of estate between the owners and the
bounders; for that it ought to be vresumed
that a right to use the water had been acquired
by arrangement with the owners of the mine,
as well as with the bounders.—Jvimey v. Stocker,
Law Rep. 1 Ch. 896.

2. In Scotland, an encroachment by o build.
ing on the bed of a running stream may be
enjoined at the suit of t.e opposite riparian
proprietor, without his proving that he has
sustained or is likely to sustain damage.—
Dickett v, Morris, Law Rep. 1 1L L. Se. 47.

WiLt.

1. Two wills being propounded, oue dated
1855, and one dated 1858, neither being ambi-
guous on its face, parol evidence was admitted
to prove that the former was really executed in
1865.— Reffell v. Reffell, Law Rep. 1 P. & D. 139.

2. The witnesses to a will saw the testator
writing something on the will before they
signed, but did not see what he wrote, and dic
not know it was a will. When they signed,
they did not see the attestation clause, which
contained the testatur’s signature, or any of the
writing on the will, as the testator concealed it
by holding a picce of paper over it. There was
a full attestation clause in the testator’s hand-
writing, Held, that, as the witnesses had seen
the testator write what the court peesumed to
be his signature, the attestation was sufficient.—
Smith v. Smith, Law Rep. 1 P. & D. 143,

3. A will contained a reference to exccutors
“hereinafter named,” but did not appoint exe-
cutors. A clause appointing executors was
written immadiately under the testator’s signa-
ture. Held, that this reference was not such a
reference to the clause appointing executors as
to incorporate it, or to justify the admission of
parol evidence, that it was written before the
will was signed.—Goods of Dallow, Law Rep. 1
P, & D. 189.

4. A testator gave the income of property to
“my wife A’ and the residue to “ my step
daughter 8.,” A.’s daughter. A.had a husband
living at the time of the marriage ceremony
with the testator, as she then knew, and also at
the time of the testator's death. Held, that the
gift to A. was void, but the gift to S. was valid.
— Wilkinson v. Joughin, Law Rep. 2 Eq. 819.

5. Testator gave his residue among his
nephews and nicces living at his death, and by
a codicil gave £100 to a grandnephew (his exe-
cutor), whom he called his nephew. By a
second codicil, he declared that the £100 was
given him in addition to the share of residue
given him by the will, and that he ‘hould first
receive the £100, and then the share of residue.
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Ield, that all grandnephews and graudnieces
living at testator's death were included in the
gift.— Weeds v. Brisiow, Law Rep. 2 Eq. 833.

6. Testator gave a fund of realty and per-
sonalty, after provision made for debts, testa-
mentary and funeral expenses, and the legacics
and annuities before directed, on trust, to
divide the same equally between his nephews,
e then directed that the property given to his
nephews should, on their cecease, severally, be
divided cqually between such of their children
as might survive them; and added, “and if
cither or any of my nephews die before me, or
before they shall have actually received what
is to go to them under this will, their share
shall be divided equally between their children,
and, in default of children, equally between my
surviving nephews. Ifeld, that all nephews
who survived the testator took absclutely, and
that the limitation over on death, before actu-
ally receiving, was inoperative in law, but
might L ; used to explain the testator’s inten-
tion.—artin v. Murtin, Law Rep. 2 Eq. 404.

4. One who had bought a leasehold interest,
which was assigned to him, and afterwards the
reversion in fee, which was conveyed to a trus-
tee for himself, subject to the lease, made the
following will: I appoint my wife my admin-
istrator; I give and bequeath to my said wife
the whole of my personal property, estate and
effects, of every and whatsoever kind they may
be”’  Held, that the term passed under the wil}
as a term in gross, and not attendant on the
inheritance, but that the reversion did not pass.
—DBelaney v. Belancy, Law Rep. 2 Eq. 210,

8. A. bequeathed farming stock which should
be in his possession at his death. e became
insane, and so remained till he died. Two years
before his death, the legatee and his mother,
who were named executor and executrix, con-
verted the stock into money, which they depo-
sited in their own and a third person’s name at
& bank, where it remained till after A’s death,
Held, that there had been no ademption, and the
specific legatee was entitled.—dJenkins v. Jones,
Law Rep. 2 Eq. 323.

9. Bequest by a single woman, who had gone
through the cercinony of marriage with her
deceased sister’s husband, to her children,
“legitimate or otherwise.”” One child was born
before the date of the will, and several after.
Held, that the child born before the date of the
will took the whole bequest, to the exclusion of
those born after.—Howaxth v. Mills, Law Rep.
2 Eq. 389.

10. Devise of real estate “to my friends,”
A, B. and C, on certain trusts. Bequest of

stock to A,, B. and C., “my executors hereiy
after named,” in trust for M. for life, and thy
to A, B. and C. in equal shares, “for their our
respective absolute use and benefit.”  Furthy
legacy of £200 *to each of my executors” 4
an additional acknowledgment” of trouble i
execution of will. Appointment of A., B. ap!
C. executors. Held, that A., who had nev:
acted as executor and trustee, was not ent. !
to share in the bequest of stock.—Slaney v
Watney Law Rep. 2 Eq. 418.

11. Testator bequeathed life annuities an}
legacies of money and stock to persons, arl
legacies of stock to charities, and directed ti,:
residue, after payment of debts, annuities, ard
the pecuniary legacies thereinbefore given,
be accumulated for a certain term, and the:
divided among the several persons taking pecs.
niary legacies (including legacies or «tad,
under his will, or any codicil theccto, in ,x.
portion to their original legacier, the lewac,
of stock being for that purpose estimated
par. 1le also directed, that, as pary of i
estate might not be jegally applicable to s»
bequests to charities, the assets should pe m
shalled, so that such of the legacies therd
bequeathed as were given to charities might
puid exclusively out of funds legally so apy
cable,

The will contained a clause excluding anm’
ties from participation: this clause was struc
through with & pen, and the cancellation a:
tested by a codicil in the margin, in ordinars
testamentary form.

Held, that, though the ordinary rule is, inthe
absence of evidence of contrary intention, to
include annuities in “legacies,” vet that her
was sufficient evidence of intention to exch
annuities, and that the cancellation of the abote
mentioned clause did not point to any alten
tion of intention, or ad it the operation of the
ordinary rule; and Zld, further, that the mar
shalling in fuvor of charities should be extend
ed to the gifts of residue as well as to the orig-
nal legacies.—Gaskin v. Rogers, Law Rep. ?
Eq. 284,

12. If the person liable to pay a legacy isthe
person entitled to receive it, no question cz=
arise under the Statate of Limitation.—Bin
v. Nieols. Law Rep. 2 Eq. 256,

13. A legacy to an infant domiciled abroad
may be paid when the infant comes of agebs
the law of England, or of the domicil, which
cver first happens. In the mean time, it mus
be dealt with in the usual way, as an infant’
legacy; though, by the law of the domicil, the
infant’s guardian is eatitled to receive it—
Hcllmann's Will, Law Rep. 2 Eq. 363.
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14, A testator owned two manufactories, one
on the west, and ayother (worth half as much)
on the east side of H. atreet, which had been
for the thirty years previous to his death jointly
occupied and used by his tenants at a singie
rent for the same mannfacture, but which, with
certain alteraticns, could be used separately.
By will he devised all his real estate to trustees
forsale, and by codicil devised his *“messuages,
manufactory, &c., on the west sideof 1. street,
in the cccupation of R. and A, and others, to-
tgether with all rights and appurtenances to
them belonging,” to A. and W. R. and A.
then occupicd both manufactories, Jleld, that
the manufactory on the east side did not pass
wder the devise.—Smith v. Ridgway, Law Rep.
1 Ex. 831.

15. A will made before the Wills Act was to
this effect : ¢ As touching my worldly estate, I
give and bequeath to my wife, whe 1 likewise
wake sole executrix, all wy lands and tene-
ments, by her freely to be possessed and en-
joved, together with all my houses and house-
bold goods, deeds and moveable effects; all my
cildren to be cducated aud setuled in business
according to my wife's diseretion.”  Held, that
the wife took the fee of the real estate.—Lloyd
v. Jackson, Law Rep. 1 Q. B. 571,

16. A testator devised real estate “to A.,
and after his death to his sons in tail; and in
the event of his or their death without sons,
then I leave the suid estates to B., and, after
tisdeath, to his sons, beginning with the elder.”
Onthe prayer of the guardians of the two infant
sirs of A., asking directions concerning the
glication of the rents, keld, that the two sons
t00k estates in tail male in remainder. Queare,
whether they took as joint tenants for life, with
several limitations in tail, or as tenants in com-
non—JLe Wind? v. De Windt, L. Rep. 1 . L. 87.

17, Testatrix, being joint heiress with her
two sisters of certain tithes, gave to her sisters
her third part, to be equally divided between
them, and to be held by and subject to the same
conditions Ly which they held the other two
parts. At the date of the will, both sisters
were married, and the shares of the tithes of
cach had been put into their marviage settle-
ments.  [eld, that the sisters were entitled to
amoiety of the third on the trusts declaved by
their respective marriage scttlements of their
original shares.—Ord v. Ord, Law Rep. 2 Eq. $93.

18. A will wade by a woman previous to her
tecond marriage, under a power contained in a
settiement made in contemplation of her first
marringe, may be revoked by another will
during her second marriage, though no power

of revocation was reserved by the settlement,
and no settlement was made on the second
marriage.—Hawksley v. Barroie, Law Rep. 1
P& D147
19. A clause in a will, excluding representa-
tives of legatees who might die before the
period of distribution, was struck through with
a pen, and the cancellation attested by a codicil
in the margin, in ordinary testamentary form,
Jeld, that the representtives of a lematee, who
bhad attested the cancellation, and had died
before the period of distribution, were excluded,
under 1 Vict. ¢. 2,
Law Rep. 2 Eq. 284,
See ApviNistrartion ; Execvror; Power, 2,35
SeparaTE EsTate, 2; Strvivorsuir; VESTED
INTEREST,
VU iTNeEss.
Opposite the seal of a company, attached to
a bill of sale, were the names of two of the
directors, purportiug to sign as such. The
secretary gave evidence that it was usval to
affix the seal in the presence of the board, and
for two directors to attest it’ fleld, that the
directors were not **attesting witnesses,” within
the 17 & 18 Vict. c. 36, and that, therefore,
their residences and description need not be
stated in the afidavit accompanying the bill of
sale,.— Shears v. Jacob, Law Rep. 1 C. T 513,
See Cox. To Examine Wrrnesses; Wing, 219,

S
>

15.—Gaskin v. Rogers,

Worns, CoNSTRUCTION OF,

“ And."—See VESTED INTEREST, 2.

« Iue and payable.”—See VesTen INTEREST, 1.
“ Extate.’— See Wit 7, 15.

“ Heirs of the body."—See PoweR, 2.

“ Nephew.”—See Wiir, 5.

“ Partcular average.’—Sce INSURANCE, 3.

« Step-danghter.”—See Wi, 4.

¢ Swrvive’—See Survivoursntr, 1.
“Wife"—8ee Wi, 4,

GENERAL CORRESPONDENCE.

Lridence of wife against husband.
To tne Enitors oF Tue Law JovnrNal.
GexstrueN,—There have been some con-
flicting decisions by the judges of the Superior
Courts at Nisi Prius, respecting the competency
of a wife to give evidence against her husband.
Referring you to the 5th section of chapter 32
of 92 Victoria, Con. Stat. U. C., page 402, 1
request you to mark the wording. It cnacts
that * This act shall not render competent, or
authorise or permit any party to any suit, &c.,
or the hushand or wife of such party, to be
called us a witness on behalf of such party ;
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but suck party may, in -any civil proceeding,
be called and examined as a witness in any suit
or action at the instance of the opposite party :
Provided always, that the wife of the party to
any suit or proceeding named in the record,
shall not be liable to be examined as a witness
at the instance of the opposite party.”

The question is, can a brother, who has
supported a wife and her child, who have
been inhumanly driven by her husband from
his home, when only a few days out of her
confinement, call upon the wife to prove the
board, lodging, necessaries, &c., furnished to
her during a period of two years, in which her
husband has deserted her by removing to a
foreign country ? The late Chief Justice
McLean held that she was competent, 4f 8o
disposed ; that she was not liable to be exa-
mined, if she objected. There has been a
contrary decision given since then. Pray
which decision is right? I have only to
remark that the wife may be the only person
able to prove the expulsion from her hus-
band’s house, and the amount furnished her.
Being married, she cannot bind kerself (she
may bind her husband) for necessaries. She
is not named in the record; she cannot be
said to be ‘“a person” in whose immediate
or individual behalf the action is brought. It
is brought in behalf of her brother, to whom
she is in no way legally liable. Iam, &ec.,

QUESTIONER.

[We touched upon this subject in the last
number of the Local Courts Qazette; but as
the views of the learned gentleman who writes
are not, we understand, entirely in accordance
with views we have expressed, we shall endea-
vour to return to the subject next month.—
Eps. L. J.

REVIEW.,

ON PARLIAMENTARY GOVERNMENT IN ENGLAND;
ITS ORIGIN, DEVELOPMENT, AND PRACTICAL
oPERATION. By Alpheus Todd, Librarian
of the Legislative Assembly of Canada. In
two volumes. Vol. I. London: Longmans,
Green & Co., 1867. $4 50.

The Dominion of Canada is, we all hope and
most of us think, “equal to the occasion.”
She possesses eminent statesmen, at whose
head, it may not be going out of our way to
boast, is one of our cloth, Judges we have had
and still have, whose industry, talents and un-
blemished integrity, are an omen of good for

the future. Others we have, who in vafi"u:
ways have, and yet will leave a worthy na
on the page of history. But in a counuz
whose existence as a nation can scarcely eve
yet be said to have commenced, and W%,
life is so active, with so few opportunities f‘;
men, even with a taste for letters; to fol oif
the bent of their talent or inclination®
might naturally be thought that it would
difficult to find a person who could attai?
eminence in the study of such a profound 8%
ject as that treated of in the volume before",

Many men might in the position of Mr.T%;
as Librarian of the Legislative Assembly
Canada, be as courteous and as attenti?® be
his duties as he is (though even this may
questioned), but few, we venture to 5%
would improve the occasion with his dilig?” |
and devotion, and fewer still could with ed
talent give to the world the result of 5U%
research and thought as he has displsy®
. In the preface, the author gives an expl"'“’t
tion of the “ attempt by aresident in a dis"‘:‘,
colony to expound the system of parliaﬂ‘eer
tary government as administered in the mot? .
country,” An explanation only usefal, o8
should imaglne, for the purpose of disar®i:
that very liberal portion of the British p¥ :,;
who think that nothing is good that is ®
English. t0

More than twenty-five years ago, pri"r]i,-
the appearance of May’s * Usages of P8 .
ment,” Mr. Todd published a manual of Py
liamentary practice for the use of the Leg‘sb
ture, which was received with much favot®
the Canadian Parliament, and was fofﬂ‘“ost
adopted for the use of members, and the %ﬁa
of its production defrayed out of the p¥’
funds. In the same year, the princip!
responsible government was first appli¢
our colonial constitution. o

Being frequently applied to by those eng’gied
in carrying out this new and then U‘,’tr~on
scheme, as well as by his own add‘ct:,gs
to parliamentary studies, he acquired & slits
of information which proved of much V.
in the settlement of many points "
out of responsible government; this ™
over was not of a merely local or temP®. s
character, but capable of general appli® "o
This led him eventually to write a treali* s
the parliamentary government of Great rl)ittlﬂ
—which, as he says, whilst trenching 88 ° it
as possible on ground occupied by forme’ e
ers, might supply information upon bra”%Cer
of constitutional knowledge hithert® ‘b,
looked, and give some account of the 8" ¢ho
development and present functions "tmgn‘
Cabinet Council, and the practical tre#” . of
of the questions involved in the relati®”
the Crown and Parliament. sinf

Our author is eminently conservativ® (uot i
the word, of course, in its original 8B "};e80
its political acceptation) in his views O . os%"
subjects, claiming that * the great a® ":nenf?"
ing defect in all parlismentary gover™
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whether provincial or imperial, is the weakness
o executive authority,” and that ** any poli-
teal system which is based upon the monar-
chieal principle, must concede to the chief ruler
something more than mere ceremonial func-
ins.” An attentive perusal of that part of
the work devoted to the royal prerogative, will
g far to convince the most skeptical that the
wrereign is really more than an ornamental
woendage to the state, and that the functions
o the Crown have their appropriate sphere.
These functions ** are the more apt to be unap-
preciated because their most bend ficial opera-
tons arc those which, whilst strictly consti-
wtional, are hidden from the public cye.”

The first volume, which alone has yet been
pblished, is complete in itself, and is divided
nto five chapters :

Chap. I.—A general introduction.

Chap. IT.—Histerical introduction, giving a
wriew of the origin and progress of Parlia-
mentary Government.

Chap. II1.—The constitutional annals of the
wdministrations of England from 1782 to 1866,
with a tabular statement of the Ministries
during the same period, their appointment,
irement, &c.

Chap. IV. is devoted to the discussion of
the constitutional position, powers, privileges
wd duties of the sovereign, with a sketch of
the character and public conduct of the four
Georges, William IV., Queen Victoria and the
iate Prince Consort.

Chap. V. treats of the Royal Prerogative in
wanection with Parliament.

Itis impossible more than thus to givea faint

wiline of the subjects treated of in this vol-
ime, Let it suffice to say that they are of the
mstinteresting nature, and that a variety ofin-
brmatio- is .. 1 which can no where else be
fund cotlected and arranged in an analytical
ud methodical shape. Refercnces are given
tthe writings and speeches of the most emi-
tent statesmen, historians, and writers on con-
ditutional law, to establish the various views
nd propositions laid down by the author.
We take at random some extracts from the
solume, to show the style of the writer. In
speaking of the constitutional position of the
sovereign, he says:—

“We have already seen that, in o system of
mrliamentary government, as it is administered
2 England, the personal will of the monarch can
Roily nnd public expression through official chan.
2els, or in the performance of acts of state which
have been advised or agreed to by responsible

insters; and that the responsible servants of
the crown are entitled to advise the sovereign in
very instance wherein the royal authority is to
¢exercised.  In other words, the public autho-
ty of the erown in England is exercised only in
s of representation, or through the medinm of
inisters, who are responsible to Parliament for
ety public net of their sovereign, as well as for
he geneeal policy of the government which they

ve been called upon to administer. This has
wen termed the theory of Reyal Impersonality.

But the impersonality of the crown only extends
to direct acts of government. The sovereign re-
taing full discretionary powers for deliberating
and determining upon every recomrsendation
which is tendered for the royal sanction by the
ministers of the crown; and, as every important
act of administration must be submitted for the
approval of the erown, the sovereigu, in criticis-
ing, corfirming, or disallowing the same, is ena-
bled to exercise an active and intelligent control
over the government of the country,

*In the fulfilment of the functions of royalty,
much must always depend upun the espacity and
personal character of the relgning monarch. It
has been well observed, by a sagacious political
writer, that ‘ 2 wise and able sovereign can exer-
eise in the councils which he necessarily shares
whatever authority belongs to his character, to
his judgment, and, in the course of years, to his
uncqualled experience. A lifelong tenure of office
ensuring an uninterupled familiarity with public
business, gives a king considerable advantage
over even veteran ministers ; and the undoﬁnnllﬁe
influence of supreme rank is in itself a substantial
basis of power.* But in order to discharge his
functions aright, it is indispensable that the sove
reign should be ready and willing to labour’
zealously and unremittingly, in his high voca-
tion: otherwise he will be unable to cope with
the multifarious and perplexing details of govern-
ment, or to exercise that controlling power over-
state affairs which properly appertains to the
crown. On the other hand, a sovereign who,
from whatever cause, is indifferent to the exer-
cise of his kingly functions, may neglect the
administrative part of his duties, and, if he be
served by competent ministers, the common.
wealth will suffer no immediate damage. But,
in such a case, the legitimate influence of the
monarchical element in the constitution is im-
paired, and is rendered liable to permanent de-
privation.} Morcover, while a sovereign may
forego the active control of the affairs of state
without apparent public loss, provided his minis-
ters are able and patriotic, the moment political
power falls into the hands of selfsecking and
unscrupuious men, the nation is deprived of the
check which a vigilant monarch alone can main-
tain—a check no less valuable because unseen,
but which may suffice, upon an emergency, to
save the country from the effects of misgovern-
ment. For the sovereign can always dismiss s
ministry, and summon another to his councils,
provided he does so, not for mere personal con-
siderations, but for rensons of state policy, which
the incoming administration can explain and jus-
tify to the satisfaction of Parliament. This branch
of the royal prerogative will hereafter engage
our attention more fully.”

Qur author thus concludes his first volume:

“ We have now passed under review the prin-
cipal prerogatives of the British crown, and have
endeavoured to point out, in the light of prece-
dent, and with the help of recognized authority

* Saturday Review, Nov. S, 1862 And seo some weighty
remarks in the samoe journ ), for June &, 1564, in an articlo
on “ Foreign Influcnce.” See also, on the advantages deriv.
able from the experience of a sayclous kiog: Bugobet, on
tho English Constitution, in the Forinightly Review for
October 15, 1865, pp. 605-600.

T Sct Bagohot's paper, abovo cited, pp. 610-612,
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in the interpretation of constitutional questions,
the proper functions of Parliament in relation
thercto. We have shewn that the exercise of
these prevogatives have been entrusted, by the
usages of the Constitution, to the responsible
ministers of the crown, to be wielded in the
king’s name and behalf, for the interests of the
state; subject always to the royal approval, and

to the genecal sanction and control of Parliament. |

Parlisment iteelf, we have scen, is one of the
councils of the erown, but a council of delibera-
ticn and advice, not a coundil of administration.
Into the details of administration a parliamentary
assembly is, essentially, unfit to enter; and any
attempt to discharge such functions, under the
specious pretext of reforming abuses. or of rec-
tifying corrupt influences, would only lead to
greater evils, and must inevitably result in the
sway of atyraunical and irresponsible democracy.
* Instead of the function of governing, for which,’
says Mill} ‘such an assembly is radically unfit,
its proper office is to watch and control the
government; to throw the Yight of publicity on
its acts; to compel a full exposition and justifi-
cation of all of them which any une considers
questionable, to censure them if found to merit
condemnation; and if the men who compose the
government abuse their trust, or fulfil it in a
manner which confiicts with the deliberate sense
of the nation, to expel them from office’ — or,
rather, compel them to retire, by an usmistak-
able expression of the will of Parliament, Instead
of attcwpting to decide upun matters of adminis-
tration by its own vote, the proper duty of a
representative assembly is ¢ to take care that the
persons who have to decide them are the proper
persons,” ‘to see that those persons are honestly
und intelligently chosen, and to intorfere no fur-
ther with then ; except by unlimited latitude of
suggestion and criticism, and by applying or
witholding the final seal of national assent.|”

The second volume will be composed, we
are told, of four chapters, as follows:—I. The
Cabinet Council ; its origin, modern develop-
ment and present position in the English ccn-
stitution. II. The several members of the
Administration; their relative position and
political functions. III. The Administration
in Parliament ; their conduct in public busi-
ness, &c. IV, Procecdings in Parliament
agaiust Judges for misconduct in office.
can well imagine, judging from the contents of
the first volume, how interesting and instruc-
tive the second will be, and we look forward
to its perusal with pleasure. It will not, how-
ever, as we are informed, te published this
year, as the announcement at the end of the
§rst volume would seem to indicate.

A glance at the apparently very complete
Index, at the end of the first volume, shows
a vast store of intercsting topics discussed
by the learned and pains-taking author. The
paper and printing are of the best descrip-
tion, from the celebrated house of Longmans,
Green & Co.

1 Miil, Rep. Govt. p. 104,

f Mill. Rep Govt.pp. 94,106. Tho whole chapter ¢ On the
Fruper Functions of Representative Bodies,’ is deserving of &
carelal study.

We |

We may mention that this work has had 5
very flattering reception from the press in
England. The London Globe, the London
Canadian News, and that most hard-to-please
periodical, the Saturday Review, all notice the
volume most favorably.

To conclude. Coming as it does at this
particular juncture, the crisis of Canedian
history, when parliamentary government must
necessarily become of more importance thanit
has bitherto been, the information to be de.
rived from this book, and the sober-minded,
sound and thoroughly British views held ang

. 50 well expressed by the author, will be of the

greatest service; and we doubt not that it
will command a very extensive sale, not only
amongst those intimately connected with the
machinery of government and legislation, but
amongst all who have any desire, as all should
have, to understand the theory and practiceof
that admirable form of government which we
have inherited from our forefathers, and which
we all hope to perpetuate in this Canada of
ours,
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NOTARIES PUBLIC.

CYRUS CARROLL, of the vii'age of Wroxeter, Esq., tobe
& Notary Putlic fur Upper Canada. (Gazetted May, 11, 1867)

RUBERT MIICHELL, of Guelph, Esq., Attorney-at-Law,
(of the firm of McCuarcy & Miteheil of that place,) to bea
Notary Public fur Upper Casada. (Gazetted May 11, 1567)

DAVID WILSON, of Farmersville, Fsq, to be a Notay
Public for Upper Canada. (Gazetted May 25, 1867.)

CORONERS.
WILLIAM J. ROE, of Bothwell, Egq., M.D., to be s

Associate Coroner for the County of Koat. (Gazetted XMay
25, 1867.)

TO CORRESPONDENTS.

« QUESTIONER—under *“General Correspoundence.”

How T0 ARRIVE AT A VERDICT.—Colonel Myd:
delton Biddulph, M.P., and the trustees of the
Wem and Bronygarth-road rot being able to
gettle the amount of compensation for lsnd
amicably, the matter has been settled by a jury:
And it would appear that the 12 gentlemen whe
composed the conclave were much divided in their
potions of the value of the colonel’s land, some
considering that £75 was sufficient compensatios,
and others holding the opinion that £450 wss
not to much. After nearly two hours «delibers;
tion,” the knotty point was decided by a stroke
of geniuson the part of theforeman, who suggested
that each should put down on a slip of paper th¢
amount he considered a just satisfaction to the
claim, and when they had done 8o he would add
up the twelve sums and the division of the toisl
by twelve should be the amount awarded. Thit
proposal was heralded with delight, every om
would be represented in the decision, the ides
was carried out, and Colonel Myddelton Biddulph
was awarded £165.—From the Oswestry Adver-
tiser,



