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toroeys, Notaries Public, &¢., Barrie, C.W,

JAMES PATTON. HEWITT BERNARD, WM. D. ARDAGH.

81y

ESSRS. ELLIOTT & COOPER, Barristers, Solicitors
in-Chancery, Attorneys, aud Conveyancers, London,
Cnnada West.

W. Ei LI0TT. R. COOPER.
O-ERT K. A. NICHOL, Barrister & Attorney-at-Law,
2 Conveyancer, Bolicitor-in-Chancery, Nortary Public,
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UGH TORNEY, Solicitor, Attorney, Notary Public,
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RerEREXCES :~Messrs. Crawford & Hagarty, Barristers,
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;\, R. GEORGE BAXTER, Barrister, &c., Vienna, Ca-
i nada West.
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\; R. CHARLES HENRY POWELL, Barrister aud At-
AVl toracy-ut-Law, Notary Pablic, &c., St, Catherines,
v3-vl-ly

n3-vl-ly

’ x\ A. HUDSPETH, Barrister-at-Law, Macter Extraor-
o dinary in Chancery, Notary Public, Conveyancer,
&e., Lindsay, Opps. C.W.

(LDERSLEEVE & DRAPER, Barristers and Attorneys,
Notaries Public, &c., Kingston, C.W.
Kingston, January, 1855,

nd-vlly

1.1y

1 EORGE L. MOWAT, Barnster aud Attorney-at-Law,
Kingston, C. W.

March, 1858, 1-yr.

B. HOPKINS, Barrister-at-Law, Attoraey, &e.,
. Barrie, County of Simcoe.
Burrie, January, 1855.

1y -

AMES HENDERSON, Land and General Agent, Agent

" for Herring’s Salamander Safes, Toroaty, C.W,
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& R. STEVENS AND G. 8. NORTON, Law Pub-

o lishers and Colonial Booksellers, 26 Bellyard, Lin-
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INDEX TO ENGLISH LAW REPORTS,

FROX 1813 TO 1850,

JUST PUBLISHED, BY T. & J. W, JOIINSON & €O,
No. 197, Chestuut Strect, Philadclphia.

GENERAL INDEX to all the points direct or incidental,
decided by the Courts of Aing's and Queen's Bench,
Common Pleas, and Nisi DPrius, of England, from 1813 to
1856, as reprinted, teith st condensation in the English Common
Latw Reports, in 83 vols. Edited by George W. Biddle and
Richard C. Murtrie, Esqys., of Philadelphia. ~ 2 vols. 8 vo. §Y
References in this Index are made to the page and volume
of the English Reports, ns well aa to Philndelphin Reprint,
making it equally valuabla to those having either sories. From
its peculinr arrangement and admirable coastruction, it is
decidedly the best and most accessible gnido to tho decisions
of the English Law Courts,

Wo annex a specimen showing the plan and execution of |,

the work :

LAW JOURNAL.

PLEADING.

1. General rules,
11. Partles to the actlon.
111, Materiul allegations.
a] Immaterial [xsue,
4] Traversc must not be too
broad.
fe] Traverse must not be too

narraw,
1V, Duplicity in pleading.
V. Certalnty in pleading.
a} Certainty of place,
b] Certujuty as to time.
c] Certainty as 10 quaatity
and to valuc.
[d] Cestajaty of names and
9,

persons.
€] Averment of title,
] Certaluty in other res-
pects; and herein of va-

. rianca.
7] Variauce In actions for

torts,
VI. Amtiguity in Pleadings.
VII. Things should bo pleadsd ace
cording to their legal effoct,
VIII, Commencement aud conclusfon
of Pleadings.
IX. Departure.
X. Speclal pleas amounting to gen-
eral issue.
XTI. Surplusage.
XIL. Argumentativenese.
X111, Otber miscellaneous rulcs,
X1V, Of the declamation.
{al Generatly.
b} Joinder of counts.
te] Several counts under now
rules,
(d] Where there is one bad

count.
{¢] Statement of cause of ac
ton.
[/} Under common law proce-
duro act,
Fn New awignment.
&) OF profert and vyer.
XV. Of pleas.
a] Generally.
1] Pleas in abstement.
¢] Plea in  abatement
nonjoinder.

for

{4) Plea in abatenent for mis.
nomer,
1 Pleas to juridfeion,
{7 ] Plex puis darrvin contjou-

QB

{g] Plex to further mante-
nance of action,

%) Several pleas, under stat.
of Anne,

{t] Several pleax slnce the
new rales of pleading.

(%] Usler cotnmon law proce-
duare uct.

(8] Evidence under
sumpsit.

{m] Evidenco under
rumpslit, since
ILT.4W.4

nvn as

non  as.
rules of

n] Plea of payment.
o] Plea of non est factum,
1] Ples of performance.
q] Plea of “nil debit” asd
s nover fntonded.”
r} Of certain speclal pleas.
s] Of certain miscellaneons
rules relating to pleas,
P] Of null and sbam pleas.
n] Of Iscuable ploas.
X¥I. The replication.
a) Replication de injuria,
XVIL Démurrer.
X VIt Repleader,
X1X. Issue.
XX. Defoctecured by pleadiugover,
or by verdict.
AXT, Amendment.
[¢] Amendment of form of
action.
(4] Awendment of mesno pro-

cess.

{¢] Amendment of declaration
aud other PMleadlops

4] Amendment of verdict.

| Amendinent of ju-l:men‘t.

[Marcn,

——

=gt ettt ]
Aud it ts fmpropee to take issue on such immaterial allegativn. Arundel v
Bownan, iv, 103; 8§ Taun, 100,

Matter alleged by way of inducement to the substance of the matter, need not
e alleged with such certainty as that which 1« aubiatance. Stuxldart v. P'almer,
xed, 2125 4 DA R, 628, Churehllt v, Hunt, xaill, 232 1 Chit. 450, Willlams v,
Witeox, xxxv, Wir; S A & K. 314, Brunskill v. Rebertson, xxx11. 0 £ & E, 840,

Aud auch tuatter of inducenient need not be proved. Crosheys Brldge v,
Rawlings, xxxit, 413 3B N C, 71,

Msiter of description niust be proved as alleged. Wella v. Gicling, v, 853;
Gow 21 Stoddart v, Palmer, x¥1, 212: 3 D & R, 024 Rickeits v, Ealwey, xvily,
uS; 1 Chit, 304, Trvesdale v. Clement, xvii, 320; 1 Chit, w3,

An actlon for tort is mafntainable thongh ovly part of the allegmtlon {2 proved,
Nicketta v, Balwev, x2H, €0: 1 Chit, 14,  Willlamcon v, Arnley, xix, 140;
U Bing, 268, Clarhson v, Jawson, xix, 29}; 6 Bing, 687,

Ilatutd §s not bound to allege n tequest, except where the oljeet of the
A l;:;n?l:‘ to oblige avether to do sumething. Autory v. Broderick, x+iif, Go:
2 Chit, 320,

In trexpass for draving nzainat plaintiff®s cart, it I2 an Jmmaterial allegation
who was tiding In $12 flowanl v. Peete, x1hl, 6335 2 Chit, 315,

In assumpsit, the day alleged for an oral promise is iminaterial, cven since the
now rules,  Aranold v. Arnold, xxvil, 47: I B N C, 5L,

Whero the terms of a contract pleaded by way of defence are uot materfal to
the purpase for which contract s gisen In cevhlence, they need not bv provod.
Rolson v, Fallows, xxxfl, 1842 3 18 N C, 302,

l)‘l;llnclllor}‘ lgtwccn unnecessary and Jmmaterial allezation. Draper v. Garratt,
ix,11: 2 18 s 2.

’l’mum!nm)' wmatters peed not be averral, Shatpe v. Abbey, xv, 337; & Ding,
i3

——

When allegations in pleadiags are divisiile.  Tapley v. Wamwright, xxv1,510;
SB & AN 305, Hare . Morten, xxivil, 302: 5 B & Ad. 715, Hartley v, Burkitt,
xxxiil, 25: 5 B N C, 657. Colo v, Creawell, xxxix, 355; 11 A & K, 61, Green
v. Steer, ¥, 7405 1 Q B, 507,

1f one plea lie compounded of xeveral distinet allegatlope, ono of which t« not
byself n defenoe to the action, the cstubliabing that ouo in proof will not suppert
the plea.  RBallllo v. Kel}, xxxiif, 800: 4 B N C, 658,

Jiut when it is compoeed of reveral distinet allezations, either of which amounts
to a lustification, the proof of one Is sufficient.  1bid.

When {etender a naterial allegation.  Marks v, Lahee, xxx§f, 193¢ 3 BN C,
40S. Jackson v. Allaway, xiIvl, 842; 6 M & G, 042,

Matter which appenars in the pleadings by necermary implient.on, nech nnt be
expressly averrcd, Galloway v.Jachson, x1il. 498; 3 M & G, 960. Joues v, Clarke,
Ui, 6043 3 & B, 104,

Mut such implicatson must bo a y one. Gallowny v.Jackson, xlii, 408;
3M & G, 960. I'rentico v, Harrison, xlv, 852; 4 Q B, 832,

The declaration against tho drawer of 3 Lill must allege a promise to pay.
Heary ¥. Burbidge, xxxi%, 234: 3 BN C, 501,

In av netion by landlord agafnst sheritl nnder § Anve, eap. 14, for removieg
goods taken in ex~cution without paying the reut, the aliegation of removal Is
materinl.  Smallman v. Pollard, xIvi, 1001,

1o covennnt by aselzneo of lesser for rent arrcar, allegativn that lesser was
rowesred for remafnder of a teem of 22 years, commencing, &c., is wmaterlal and
trseraablo  Carvick v, Balgrave, v, 983; 1 B& B, 531

M.nimum of allegution is the maximum of proof required. Franels v. Stoward,
xhit, 0845 5 Q B, uS4, 9SG,

10 error to ruverso an outlawry, the material allezation js that defendant was
abroad at the Issulng of tho exigent, and the averment that he fo continued nntil
%uua% pronounced. need not be proved. Roburtson v, Robertson, f,16.; &

aun, J09.

c ;l‘euik;r not cssential in action for not aceepting goods. Royd v. Jett, 1, 2215 1
$. 222,

Averment of trespasses fu other parts of the snmo close {s fmmaterisl. Wood
v. Wedgwood, 1, 27t 1C B, 203,

Request is a condition precedent in bond to account on request. Davis v. Cary,
1xix, 416; 15 Q B, 418,

Corruptly not cssyntial in plea of kimoual-al contract, if circumstances alleged
show §t. Goldham v. Edwards, 1xxxi, 4352 16 C B, 437,

L ah;deslzg which nulsanco caures jvjury is surplusago. Fay v. Prentice, , 3273

> 13, 528,

Allegation under per quod of mode of injury ate material averments of fact,
and not inference of law jn case for llegally granting & acrutiny, and thus deprise
tug plalatilf of his vote. ¥rico v. Belcher, liv, 58. 3 C 13, 58.

M here notiee I3 material, avcrment of facts “whblch Jefendant well knew,” e
not equivalent to aserment of notice. Colchester v. Brovke, hii, 339; 7 Q B, 338

e Specimen Sheets seot by mail to all applicants.

A d t after
or verdict.
9] Amendment afler error.
4] Amendment of final pro-

€] Amendments in certain
other cases.

1. Geserarn Ruies.

II. Parries 1o THE AcCTION.
1t Iz <ufficient 6p -} oceaslons after partles hase been first namel, to describe
them by tho tern. said plaintif” and “said defendant.” bavison v. Savage.
1. 637; © Taur, "'v. Stevenson v. Iunter, 1. 675; 6 Tann, 406,
And see un'r this head, Titles, Action; Assumpsit; Bankruptey: Thils of
Exchange; Case: Clhioso in Action; Covenant; Executors: Husband and Wite,
Laudlord and Tenant; Partnership; Replovin; Trespass; Trover.

TIT. MaTRRIAL ALLEGATIONS.

Whalo of material allezations must bo proved. Rceco v. Taylor, xxx, 590;
N & M, 469,

Whern raors {s stated as a cauce of actinn than I8 neceesary for the gist of the
action, plaiatiff is not bound to prove the immaterial part. romfield v. Jo~<s.
x, 624; 4+ B & C, 350. Eresham v, Posten, xil. 7210 2 C & ¥, 530. Duki. v.
Gostling, xxvit, 7663 1 BN C, 683, Pitt v. Williamx, xxix, 2035 2 A & P, 841,

NOTICE.
HEREAS Twenty-five Persons and more have
formed themselres into a Horticultural Society, in the
County of Iastings, in Upper Canada, by signing a declara-
tion in the form of Schedule A annexed to the Aet 20 Vie,
cap. 32, and have subscribed a sum exceeding Ten Pounds to
tho funds thereof, in compliance with the 48th Section of the
snid Act, and have sent a Duplicate of said declaration written
bnd signed as by law required, to the Minister of Agriculture.
Therefore, I, the Minister of Agriculture, hereby give notice
of the formation of the said Society as ¢ The Belleville Horti-
cultural Society,” in accordance with the provisions of the
said Act. P. M. VANKOUGIINET,
Minister of Agr.
Bureau of Agriculture and Statistics.
Taronto, dated this 8th day of Feb., 1838.
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LAW SOCIETY OF UPPER CANADA,
(Oscooor. HarL.)

Durlng this present Teem of Tlllary, the followiug Gentlemen wervcalled to the
Qegera of Barrhater-at-law i—

Fdwand Taylor Dartaoll, Esquire.

Fruoestus Crumbie, "

On Tuesdav, the 9th dey of Febriuary, fn this Term, the following Geatlemen
wers alinitted nto the cockety as members thereof, and entered §n the following
onfer as Ntudents of the Laws, th.ir exswinatlons having been cliswd ux
follows :—

Caleb Ellar English, Esquire, )
Thuwas Hodglar, .

Uneversily Class @
Mr. John Anderson Avdagh, LA
n.A.] o W, I'ryor Atkinson, IS A,
Jdoha Tarpin, BA. o (leuryge Rarthotomew Buopie, B.A
1. Cultlin W.udeat Wetbhey, B.A. # Frederick Lampman, B.A,
Mr. Wiillamy Hawllton Junes, B.A.

Junior Cluss :

Mr. Jamen Saurin McdMurray.
« Jouu Crawford.

Afr. James Windeat, M A,
« J Pennington Macplerson,
“

"

Me. William Edward O'Brien.
» Charles Arthur Jonies.
¢ Jleory Urskine Ieviog. ¢ George Frederlck Duggan.
“ Yarren ook, @ Fredetick Fanntog.
Note.~tientleimen admitted in the “ Univerlty Cluss™ are arranged aconrding
£o their University rank, In the othie £ clases, according to the refutive toerit ot |
the exagnoation passed beforv the Soctety.
Orderei—That the examinatiun for adintesion shall, until further notice, b in
the futluwing buvks reapectively, that (x to say—

|

Hilary Term, 21st Victoria, 1857. |

For the Optime Class:

In the Phantesx of Kuripedes, the fist twelve books of Hovrer's IMad, Hoermee,
Sallust, Euclid or Legendres tieometrls, find's Algebra, Suowball’s Trigo-
nometry, Farnshaw's Statics and Dynamics, Herschell's Astronomy, Psley’s
Moral Philosophy. Loche's Essay on tho Hnman Understanding, Whateley's
Leogte and Rhetorie, and such works in Ancient aud Modern 1istory and
Geography as the candidates may havo read,

Fur the University Class:

In Homer, first book of Iliad, sucian (Charon Life or Dream of Lucian and
Tinten), Udes of Llontee, (o Hlatbetmaties v Metapbysics at the option of the
candudate, according to the following cotrses respuctively, Mathenutics,
tuctid, 1st, 2nd, Sed. 4th, and Gth books, «  Legeudee's Geotnetrls, 1at, 2,
3rd. aud 4th Looks, Niud s Algebra to the e . v Simultancous Equations):
Metaphysics—(Walker's and Whateles's Logle, ar, 4 Locke's Essay oa the
Human Uoderstandiog); Heesclwit's Astronomny, chieplers 1, 3, 4, and 5; aud
such worka in Ancieut and Modern Geograpby snd 1listory as tho candidates

ay have read.
For the Senior Class :
In tho samo subjects and books as for tho University Class
Hor the Junwor Class @

In the 1st and 3rd booke of the (das of Horace; Fuclid, 1at, 204, and 3rd Looke,
or lLegrndre's Geometrie 1st and 3rd books, with the promblems; and such
worhs iu Modeen History and Geography as the candidates may have read: and
that this Urder be published every Term, with the admissions of such Term.
Ordered~That the class ar order of the examination passed by each candidate

for admission Le stated 1n s certiitcate of admisston.

Ondered—That fa future, Candidates fur Call with konours, shall atlend at
Osgoade Hall, under the $th Urder of 1l Term, 15 Vic, on tho last ‘Thunday
and 1lxo on the last Friday of Vacation, aud thoso for Cali, merely, on the latter
of such days.

Onlered~That ju future all C: wr foto this Socfety as
Students of the Laws, who desire 10 puass their Examloution in either the Optime .
Chawsa, the Lunessity Class, or the Senior Claxs, do attend the Examiner at
Osgosde Hall. on oth the first Thursday ard the tirst Friday of the Termn fn !
which their pedsdons for Jon are 1o bo pr ted to tho Bencbers in Convo- !
cation, at Tun o'clock A.3 of each day: and those for aamission in the Junfor
Class, on the iatter of thuse dayns at the Uke houe.

Ordereld—That the examination of candidates for certificater of fitness for
admission as Attorueys or Solicitors under the Actof Parl{ament, 20 Vie. chap. 63,
and the 1iuleof the Soclety of ‘Trioity Teiu, 21 Vie, chap. 1, made under suthorlts
and by direction of the said Act, shall, until farther onder, tw in the folloning {
Hooks aud subjects, with which such enndidates will bo expected to bo thoroughly
fasuiliaz, that is to say:

U dat d 1

Rlachstone’s Commentaries, 1st Vol.; Smith's Mercantile Law: Willlsms on

Real Properiy s Williaws on I'ersonal Property: Story's Equity Jurlsprudence;
Tle Statute Law, aud the Practice of the Courts.

Norice.~—~A tborough familiarity with the prescribed subjects and books will,
fu fature, be reuited trom Cundidates for admision as Studeuts. aud gentlemen
are strongly recommended to postpous preseatiug themsovlves for exmmination
uatst fully prepancd.

Noneg,—1ly a rule of Jillary Term, 15th Vict, Studonts keeping Term aro '

heuneetorth required to attend a Course of Lectures to be delivered, esch Term,
at Ugoede Hail, and exhiblt to the Secretaiy on the tast day of Teru, tho Lee
nrer’s Certeficaio of auch attendance.

STANDING RULES,
ON the subject of Private and Loeal Bills, adopted
by the Legislative Council and Legislative Assembly,
3rd Session, 5th Parliament, 2ith Victoria, 1857,

1. That all npplications for Private and Loeal Bills for
granting to any irdividual or individuals any exclusive cr
peculiar rights or privileges whatsoever, or for deing any mat-
ter or thing which in its operation would affect the rights or
property of other parties, or fur making any amendment of a
Like nuture to any farmer Act,—sbhull require the fullowing
notico to be published, viz:—

In Upper Canada—A notice inserted in the Official Gazette,
and in ono newspaper published in the County, or Union of
Counties, affected, or if there he no paper published therein,
then in & newspayer in the next nearest County in which a
newspaper is published.

In Lower Canada—A natice ingerted in the Official Gazette,
in the English and French languages, and in one newspnper
in the English and ono newspaper in tho French language, in
the District affected, or in hoth languages if there be Lut one

aper; or if there ha no aner published therein, then (in both
anguages) in the Official Gazette, aud in a paper published in
an adjoining District.

Such notices shall be continued in cach case for a period of
at least two months during the intorval of time between the
close of the next preceding Session und the presentation of the
Petition,

2. That before any Petition praying for leave to bring in a
Private Bill for the crection of a Toll Bridge, is presented to
this House, the person or persons purposing to petition for
such Bill, shall, upon giving the notice preseribed by the pre-
ceding Rule, also, at the same time, and in the same manuer,
give anotice in writing, stating the rates which they intend to
ask, the extent of the privilege, the height of the arches, the in-
terval between the abutmentsor piers for the passage « frafts
and vessels, and mentioning also whether they intend to erect a
draw-bridge or not, and the dimensions of such draw-bridge.

3. That the Fee pagable on the second reading of and Pri-
vate or Local Bill, shall bo paid only in the House in which
such Bill originates, but the disbursements for printing such
Bill shall be paid in each Iouse.

4. That it shall be the duty of parties seeking the interfe-
rence of the Legislature in any private or local matter, to file
with the Clerk of each louse the evidence of their harin
complied with the Rules and Standing Orders thercof; an
that in default of such proof being so furnished ae aforesaid,
it ehall be competer.t to the Clerk to report in regard to such
matter, * that the Rules and Standing Orders have not been
complied with.”

That the foregoing Rules be published in hoth languages in
the Official Gazette, over the signature of the Clerk of each
House, weckly, during each recess of Parliament.

J. F. TAYLOR, Clk. Leg. Council.
Wy, B, LINDSAY. Cik. Assembly.

Lecistative Couxcil,
Toronto, 4th September, 1857.
XTRACT from the Standing Orders of the Legis-
Iative Couneil.

Fifty-ninth Order.—* That each aud every applicant for a
ill of Divorce shall he required to give notice of his or her
intention in that respect specifying from whom and for what
cause, by advertisenient in the official Gazette, during siz
months, and also, for a like period in two newspapers pub-
lished in the District where such applicant usually resided at
the time of separation; and if there be no second newspaper

1645,

| published in such District, then in oue newspaper published

Oporagn.—Tbat the Subjects for Lectures next Term, be the Law of Mortgages. 10 an adjoining District; or if no newspaper be published in

10 bis lctured upon by Setnuel Heury Struny, Lsquire, and the Law of Kvideuco *

to be lectured up 1 Ly Joha Thotnas Anderron, ksquire.
ROBERT BALDWIN,

ilary Tern, 218 Victoria, 1858, Treasurey,

! District or Districts.”

such District, 1n two newspapers published in the adjoinin
J. F. TAYLOR,

10-t£. Clerk Legislative Council.
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MARCH, 1858.
IMPRISONMENT FOR DEBRT.

The law of debtor and ereditor has a direct bearing upon
the trading classes, and an indirect bearing upon all other
classes of the community. Its operation is of the most ex-
tensive kind. Its intricacy and complexity, and we may
add, its insufficiency is now almost a universal theme.

Some there are, who say that we need & more perfect
law of insolvency ; others say a bankruptey law is required;;
others say, the right of a creditor to arrest his debtor in
civil cases is unnecessarily severe; others again say, im-
prisonment for debt is a relique of barbarism and ought to
be abolished.

In a multitude of councillors, we are told,there is a wis-
dom; in a multitude of complaints we affirm on the present
occasion, there is cause. Whatever differences in detail
exist, all are agreed that the law of debtor and creditor in
Canada demands amendment.

In a former number of this Journal, we expressed at
length our views as to insolvency and bankruptey, and
shall now proceed to examine the law of arrest with a view
to the suggestion of necessary amendments.

It is well known that the Jaw favors the liberty of the
subject. It is equally known that the subject must pay hie
debts and perform his other lawful obligations. It is the
right of a creditor to seek by process of law the liquidation
of his lawful demand ; but it is also the right of the debtor
to be protected so far as consistent with the exigencies of
society in the enjoyment of his liberty. The relation of

these apparently contradictory rights to each other ought
- to be the first subject to engage the attention of the legis-
' lator.

The deprivation of a debtor of his liberty, in other
words, imprisonment for debt, is justifiable only on one of
"two grounds,—ecither the sccurity of the creditor, or
the punishment of the debtor.

The right of a creditor to secure the body of his debtor
when alout to abscond, is not, we assume to be questioned
cither on grounds of humanity or of justice. Incidental
to this, the right to punish for fraud or otiicr unfair deal-
ing, must also, we apprehend, be coneeded.

We do not think any rational man will disputc the ab-
stract truth contained in cither of these modified proposi-
tions. The cause of complaint scemws rather that under
color of cxisting rights, an opportunity is given for the
exercise of oppression and cruelty. It is nsserted that a
debtor is too much in the power of his creditor, and that
this power is abused. But surely the abuse of a right
is no vulid argument against its use? Rather than root
out the right, let it be placed under sound and proper res-
traints.

The law in civil cases sanctions an arrest cither before
action, during action, or after judgment. An arrest before
judgment s said to be on mesne process; an arrest after
judgment is said to be on final process.

This was the law of England at the time of the conquest
of this Province, and was generally understood to have
been introduced by the Royal Proclamation and other
official instruments published shortly after the conquest.
The law of arrest in civil cases was, we believe, wholly un-
known to the French and epread great alarm among the
ancient inhabitants of the Province. It was made o prow-
inent subject of complaint in more than one petitior. to the
Executive for relief.

When the Canadas were separated in 1791, as to civil
rights, the laws of Canada, in other words, the French
laws, were conceded to Lower Canada, while the laws of
England were, by express enactment of our own legislature
declared to be in force in Upper Canada. Uuder this en-
actmeat, (32 Geo. III., cap. 1, s. 3,) the law of arrest in
civil cases, was, of course, included. 8o it continued with
occasional amendments as to the form of affidavit for arrest,
until 1843, when a remarkable statute was passed. It was in-
tituled, An Act to abolish imprisonment for delt, and for
other purposes therein mentioned, (7 Vie. cap. 31.) It
recited that imprisonment for debt where fraud is not im-
putable to the debtor is not only demoralizing in its ten-
dency, but as detrimental to the true interests of the creditor,
as it is inconsistent with that forbearance and humane re-
gard to the misfortune of others which should always
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characterize the legislation of every Christian cuuntr.) " Tt _or if fraud in the conccalment of propcrt) bo made to ap-
further recited tlmt it was desirable to soften the rigor of | pear, or if it be shewn that after judgment, defendant had
the laws of Upper Carada affecting the relation between 'means to pay the debt, but did not do so: in all theso
debtor and creditor, so far as a due r("'urd to the interests cases, the judge may commit the defendant to gaol for any
of commerce would permit It then enacted generally, period not exceeding forty days, (13 & 14 Vie. cap. 53, s.
that no arreat should be made in any civil suit, when the 92.) Prisoners in some gaols concerning whom an outery
cause of action should not amount to £10, and that it is made because of theirowing unly nfew dollars must have
should not, even in these cases, be lawfl for a plaintiff to | been incarcerated under this clause, and if so, under the
proceed to arrest the body of u defendant unless upon thc'dircct order of the County Judge—the imprisonment
making of an affidavit of debt and plaintiff’s belief that the ' being for fraud, and not for debt.
defendant was immediately about to leave the Proviuce,; The best grounded causes of complaint are, in our opin-
and that no person should be taken or charged in execution, | jon, those alleging that the fucilitics for arrest for debt are
(i.e., arrested un final process,) for any sum whatever. | too gieat and demand restriction.  Weo agree with those
Tho conactment, it will be noticed, fell much short of itst'who say there is not sufficient check to prevent the law
recital, and left the law as to arrest on mesne process, pre- | being made an instrument of oppression.  We think that
cisely as it was previously. an affidavit made for the purpose of arresting a debtor
Little more than fiftcen months were allowed to expire | cither on mesne or final process, should show the grounds
until the Legislature repealed the Act, doing away with the l of suspicion. We .hink, morcover, that no arrest should
restriction upon arrests on final process, and so restored the | be permitted till o Judge is satisfied of tho sufficicucy
law of arrest to its original state. of the grounds stated. It is wrong to suffer any man,
Such is the present law against which sp many clamor—  learned or unlearned, to work his mind into a state of
some for amendment, others for repeal.  No arrest cun be 'apprehension of losing his debt, and then allow him to
made on mesnc process for a debt under £10. When a debt [ be so far the judge of the correctness of his apprchension
excceds that amount, the arrest may be made either on mesne [ as to enable him to arrest his debtor, in order to prevent
or final process; but in the former case, not without an  his fancied flight, or to punish his fancied fraud. Whether
affidavit showing plaintifi’s cause of action, and his appre- | oppression be designed or not, the cffect upon the debtor is
hension of defendant leaving Upper Canada. When the, the same. A Judge if appealed to before arrest, being
cause of action is a debt certain, a writ of capias may issue | more experienced and less disinterested than any ordinary
upon the filing of the affidavit without the intervention of ‘creditor would be of the two, morc likely to arrive at a
any Judge. When it is for a cause other thon a debt cer- | correct judgment. To the creditor as well as to the debtor
tain—for csample, damages for seduction—a Judge's order | we believe the change would be for the better. If arrests
is necessary before proceeding to arrest. These are the only ‘ were sanctioned by a Judge, the responsibility would be ia
cases in which arrests can be made for the security of the I a great measure shifted from the creditor to the Judge.
plaintiff. Arrests may be made for the punishment of a|There would be fewer actions for malicious arrest, and to
debtor in the cnses following. Whenever a plaintiff having ! the creditor a relief from the apprehension of such actions.
obtained a judgment in a Superior or County Court, swears | To the debtor there would be less apprehension of arrest,
that in his belicf, the defendant has paited with his pro-  and of course, less embarrassment in the anticipation of it.
perty, or made some secret or fraudulent conveyance  The security of the creditor would not be at all lessencd,
thereof, in order to prevent its being taken in execution, a Iand the sccurity of the debtor, by which we mean his
writ of capias ad satlsfacxcndum—that is final process— | peace of mind, would be to a great extent guarantced.
issues upon the filing of the affidavit for the arrest of the;, We bave a precedent for this proposed amendment.
defendant. Whenever a judgment is obtained in a Division | It is now nearly twenty years since the right of the creditor
Court for an amount within its jurisdiction, whether under ‘ to arrest his debtor was in Englund, restricted as we pro-
or aver £10 the defendant may be summoned and examined | pose. By u Statute passed on 16th August, 1838, (1 & 2
as to his means of satisfying it. If he do not attend and | Vie., cap. 110,) it is enacted that if a plaintiff by affidavit
do not allege a sufficient reason for not attending, or if | show to the satisfaction of a Judge of one of the Superior
attending, he do not answer to the satisfuction of the ‘ Courts, that he, the plaintiff, has a cause of action against
Judge, or if it appear to the Judge that credit was obtained | the defendant to the amount of £20, or upwards, or has
by false pretences, fraud, breach of trust, or that the debt | sustained damage to that amount, and that there is proba-
was wilfully contracted by defendant without his having | ble cause for believing the defendant is about to quit Eng-
any reasonable expectation of his being able to discharge it, | land unless apprehended, it shall be lawful for suck Judge
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to dircet that such defendant shall be held to bail, f¢., in .

other words arrested subject to be bailed.  In this manuer
and this only, can an arrest since 1538 be made on mesne
process in a civil case in England.. By a Stawte subse-
quently passed, (9th .August, 1544,) no arrest is permitted
on final process in any activn for the recovery of any debt
wherein the sum recovered docs not exceed £20 exclusive

When laws fail to provide adequate rcdress, the natural
tendency of an nggrieved party is to reck it for himself.
Nouthing can be more dangerous to the peace of Society than
this, and we often find that greater wrongs are done in a
vengeful act of self-redress, than in the perpetration of the
original wrong.

A very curcory examination of our laws will show how

of costs recovered by the judgment, (7 & 8 Vie. cap. 06, | many of the rights dearest toman have no legal recognition
8. 57.) Imprisonment for fraud is however preserved, no ; or protection; how casily and how safcly an unprincipled
matter how small or how great the debt, (Ib. s. 59); but ruffian may injure and destroy the peace of families—the

of the existence of the fraud, a Judge and not the creditor
is to decide. (Ib.)

l

only restraint being the dread of individual vengeanee, and
this the law, we admit wisely prohibits. But is this de.

If it wero prudent for us in 1792 to adopt the laws of maud of forbearunce expeeting too much of human nature?
England as to civil rights, whether good, bad or indifferent, ; How can we be astonished when men smarting under u
it is certainly necessary for us to watch the amendments ,sense of previous wrong, undertake to do justice to them.
sinco found necessary, and engrafted upon such laws. No ' sclves when the law denies it ?  Is it a matter for surprise
law, in general, us every luwyer knows, passed in Eungland | that this wild kind of of justice leads to excesses dangerous

since 1791, has uny cffect upon us unless we make it our  to the well-being of Society ?
It is our opinion that

own by act of our own legislature.
our legislature ought cre this to have adopted the Engiish
cnactments of 1838 and 1844, the waut of which we are

confident is the chief cause of the present agitation against |

imprisonment for debt.

If we aro to accept the Viee-Regal Speceh as an indiea-
tion of the topics of forthcoming legislation, we shall not
be cumpelled to wait much longer for some reform in the
law of imprisonment for debt. We hope nothing will be
done without due deliberation. A comparison of the Eng-
lish law with ours in the manner we have in this article at-
tempted will be found to throw much light upon the work
to be done. When making the comparison a sharp look
out for anticipated amendments during the present session
of the Imperial Legislature, ought not to be neglected.

LEGAL PROTECTION — THE LAW OF DEFAMATION.

Whether or not self-defence be the first law of man's
nature, experienco has taught us that his imwulses are
prompt and vigorous to vindicate his person and rights.
These, in the absence of superior protection, it may well
be contended he has a right to himself to defend.

The laws of cvery civilized community are designed to
aford this superior protection ; but the law goes only a short
way in protecting from injuries by mere words. A man’s
truth, his honesty, his courage, may be falsely impeached,
the honor of his wife or daughter may be publicly, brutally,
and causelessly assailed, yet he has no legal protection—
no legal redress.  So it is with many other offences against
morals, which operate to the injury of individuals, and tend
more to destroy a man’s peace and happiness, than loss of
property or injury to his person.

A volume might be written
on this topic.
We draw atteution to an article from the Law Times on

;another page upon the unsatisfactory condition of the law

of defamation in which that branch of the subject is very
ably examined. The article will repay a perusal, and we
trust muy lead some legal member of the Legislature to
devise a reform reaching an evil so plainly indicated.

In conncction with this point we may mention a minor
evil, which, if we rightly remember, has been remedied by
an Act of the British Parliament.  'We mean abusive lan-
guage by cabmen and stage drivers, &e. Writing from
memory, we think that this is made punishable in .ingland
on summary conviction before a Magistrate, who is author-
ized to impose a fine on the offender.

Whatever differences of opinion may exist as to the exte$
to which verbal slander may be recognized by lawasa civil
injury, we think that all willagrec in the justice of punish-
ing persons who use abusive and insulting language, and
particularly the class of persons we have named, and with
whom the public are most often in contact.

In cities and large towns particularly, such a law is
highly desirable.

Were a Justice of the Peace to have power to imipose a
fine for abusive and insulting language, we would have fewer
cases {or assaults before Magistrates. It isillegal no donbt
to commit an assault however gross and improper the provo-
cation by mere words may be, but the most peaceable men
are at times carried beyond the limit of law under such cir-
cumsuances, and blood from the nose of the aggressor pun-
ishes what the law will not reach. Enable the law to
pueish the original wrong docr, and there will cease to be
a shadow of excuse for those who would take punishment
into their own hands.
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THE DISTRIBUTION OF THE ESTATE OF INTES.
TATES IN UPPER AND LOWER CANADA.

In our calendar for this year issued with the January
namber will be found a Table of distribution of Personal
Estates of Intestates, according to the laws of Upper Cana-
da, and a similar Table accordi g to the laws of Lower
Cauada.

Any one who reads them theough, comparing them as
he reads, will disrnvor 2 «nt2vonee between the two Tables.
The reason of disay. wutent is attributable to the fact that
the law in cach sectiot of the Pzozince has a different origin.
That of Upper Canada is as old as tha Statute 22 & 23 Car.
IL. cap. 10, which was passed in the year 1670, and is
without alteration or amendment the Law of England to
this day. That of Lower Canada is the ol2 French Law
preserved to that part of the Province by che Quebec Act,
14 Geo. IIL cap. 87.

The question is, which of the two is the more equitable?
We caunot help thinking that ours is not. The Student
of the Civil Law finds in it traces of the Theodosian Code
in its roughest state, unsoftened by the Novels of Justinian,
while in the Table of Lower Canada he finds an offspring
of the Corpus Justiniancum. We require no further
proof of this than what we may be allowed to call the patriu
postestas—the right, according to our law, of the father of
an intestate to the property of the latter to the exclusion of
the intestate’s brothers and sisters.  This, as mentioned in
an article clsewhere, for which we are indebted to the Eng-
lish Law Maga:zine and Review, was the Roman Law uatil
the 118th Novel of Justinian. The Law of Lower Carada
is not open to the same objection. If it had nothing more
to recommend it than the absence of the patria postestas,
we should upon this ground alone, all other things being
equal, conceive it entitled to rank before ours.

Our object is not, bowever, urgently to demand anv
amendment of the Law of Distribution. No such change
is positively required, because no bardshipis generally felt.
Besides, there is not the disposition to change. Mauny will
say that the parent country having for two centuries been
contented with the Act of Charles the Second without
amendment, it would ill become us to show dissatisfaction.
That respect which age begets surrounds the handiwork of
Sir Walter Walker, (see 1 Lord Ray’d. Rep. 574) and may
probably preserve it for generations to come.

Most men who die intestate leaving property are married
men having familics.  When such is the case, the widow
is in Upper Canada eatitled to one-third, and the children
to the remaining two-thirds. In Lower Canada the child-
ren take the whole of their late father’s personal property,
to the exclusion of the mother. But owing to the Commu-

naw(é de biens, a rule of law which exists in Lower, but
not in Upper Canada, the widow is not in such case left
destitute. Though giving the preferenco to the law of
distribution in Lower Canada, we do notthink it free from
objection. There are points in cach Table of Distribution
opeu to objection ; from which circumstance we arguc that
a better table than ecither might be produced from a com-
bination of both.

It is scldom that an Upper Canadian lawyer gives bim-
sclf any trouble about the Laws of Lower Canada, or vice
versa; but we hope to see the day when such will no longer
be tho case. As Upper and Lower Canada compose one
Province, having one Legislatur, it ought to have one set
of laws, civil as well as eriminal.  From what we know of
the laws of Lower Canada, there are many good things
which we might adopt with advantage. Those in Lower
Canada who know anything of our laws will, we believe,
retura the compliment. The truth is, that neither system
is pe.icet, and that neither scetion of the Province will
adopt the whole law of the other to the catire exclusion of
its own. The first step towards assimilation is inquiry.
Until our legislators deem it wise to have the inquiry made
by means of committees or otherwise, we must remain as
we are—alicn to each other. Our country is the same.
Our waunts are the same. Qur hopes are the same. OQur
destiny is, we trust, the same. We are subjects of the
same Queen, and should be governed by the same laws.

The recent codification movement of Mr. Cartier, the
Attorney General of Lower Canada, is deserving of sup-
port. The more the law of Lower Canada is reduced and
aystematized the better shall we be able to understand it.
The more we understand it, the better we shall like it. The
more we Kke it, the more likely shall we be to assent toa
fusion, and the less likely in so doing to create confusion.

Judging from the speech of the Governor General on
the opening of Parliament, (noticed elscwhere,) an effort
will be made during the present session to assimilate the
commercial law of Upper and Lower Canada. We hail the
annouacement with delight. Every such step is ap ad-
vance in the right direction—a partial realisation of an end
most devoutly desired.

COUNTY CROWN ATTORNEYS' ACT.

In our Iebruary Number we drew attention to two or
three of the provisions of the County Crown Attorneys’
Act, and offered some suggestions in refererce to the pro-
hibition contained in the fourth section by which County
attorneys and their partners in Dusiness are debarred from
acting or being concerned for a party charged with a
criminal offence.
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With many candidates for thooffico in each county it would
seem almost impossible to guard against a rctainer that
might afterwards, when a party received the appointment,
militaie against the enactment in the fourth section, and we
have received some communications which leave no room for
doubt. The question is now what course should be taken
by a county attorncy who has by himself or his partner in
business heen roncerned and acted for a party bound over
for trial at thy sessions before such County attorney actually
received the appointment.

Io tho firat place, it must be perfectly obvious that if not
illegal it would be objectionable to sct for the Crown against
such pa’ly, notwithstanding the county attorney might not
have had personally any knowledge of the case. There
would be a feeling of suspicion in the mind of the party
aggrieved and prosccuting, and perhiaps alsc on the part of
the public that the conduct of the prosecution was more or
less affected by previous relations and knowledge ot the case.

True or fulse, such a position shonld on every account be
avoided. TIf the county attorney was in fact pursonally
engaged and concerned, his after acting in the prosecution
would seem to be a palpable violation of the law.

We think that the provisions of the tenth section afford
the means of escape from the dilemma. It provides thai
in case of the illness or unavoidalle abdsence of the county
attorney the senior Judge may appoint a barrister to act
for him. Now in the case put theroe arises a valid cause of
‘ unavoidable absence.” In cvery day practice wo see
Judges absenting themselves from the trial of a cause be-
canse of some near relation being a party to the action, or
because of their having some interest in the cause. This
priaciple applies in a degree to the matter under considera-
tion, for if it would be manifestly immproper ora violation of
law, for the County attorney to act for the Crown in any
particular case, his absence must be considered unavoidable.

What we have said of course applies to the retainer of the
individual or his partner in business before his appointment
as county attorney ; for if he be concerned after his appoint-
ment it would scem to work a forfeiture of the office; at lcast
it would be a sufficient cause to justify the officer’s removal.

To any one unfortunately placed in the dilemmna referred
to, we would suggest an carly communication of the facts,
accompanied by a request from the county attorney to the
county Judge to appoint a Barrister under the tenth section
of the Statute to act in the particular case.

This should be done at once, and certainly before the
sittings of the Quarter Sessions, that the Barrister appointed
may have time to examine the papers and get all necessary
proofs ready for the trial.

As we read the Act the Barrister appointed must have
the statutory qualification; for by the second section no

e e
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person ¢ shall act in the capacity of County attorney ”’ who

shall not bo a Barrister of threo years standing at the Bar
of Upper Cauada, and n resident in the County.

CIIANCERY,—THE SILENT WORSHIPPERS,—TIIE
RECENT ORDERS.

————

By whomsoever uttered, truth is cternal, and truth fears
nothirg but to be concealed.

When, not many months ago, we drew attention to the
ovils of the Court of Chancery, we but gave veice to tho
muttering of discontent from the profession. Qur appeal
for assistance in exposing the blotches of the system, was
not in vain, as a reference to the communications of « A
City Solicitor,” and others will show.

Those who worship things as they are, have over and
over again been challenged in this Journal 1o support thesu
idols, but silent have they remained up to this hour. Not
ouc has been bold cnough to take the ficld aguinst us, or
any of our correspondents. s it because they lack the
talent nccessary to display their cause in the best light ?
No! There are amongst them men of ability and learning,.
Why is it then that they are ¢ silent still, and silent all 2
We answer ; because although they may have the stronger

sword, we have tho better cause—we have truth und justice
on our side.

Really we begin to feel some compunctions. It scems
ungenerous to taunt those with defeat who de not lifta
hand in defence, who have not even uttered the cry of the
Barons, Nolumus leges Anglicc mutart.

If the contest were personal, we should be without
excuse in persevering, but as it affects the public interests
largely we cannot remain silent, without a compromise of
principle, and even if we ceased, the profession have now
taken up the question in one of its details, and public
attention has been fairly aroused. I'rom small beginnings
wuch has already arisen,—the spark has fairly caught
the dozed parts in the fabric of Chauncery procedure, and
unless they are completely removed, the cdifice will be
burned to the ground.

Besides drawing complaints in general, from the profes-
sion to charges in particular and directing general attention
to the Court, it is possible we may have roused the slum-
bering energies within, for in addition to the printed rulcs
referred to in the last letter of A City Solicitor,” elsewhere
will be found a set of rules issued, which bear date the sixth
of February, evidestly intended to prevent the present de-
lay in proceedings, for adding subsequent incumbrancers.

These rules effect something in that way, and we are
thaokful for them, but they are too limited, and do net
touch the case alluded to in “ Coadjutor’s” letter, where



56

LAW JOURNAL..

{Marcn,

the party sought to be added instead of being an incum-
brancer, (as mortgayee, &c.,) is & subsequent purchaser of
the whole or « part of the equity of redemption. o say
that a mede of adding a party who hus a subsequeut
mortgaze on the place, or rather the equity of redemption
of the place, of double its whole value, frequently allowing
him afierwards to set up any defence he can, if sufticient
for such purpose, is not also suflicient to add a subsequent
purchaser of the equity of redemption of the place, is sim-
ply an arbitrary distinetion without any difference in
principle,—us strange in theory as it is perplexing and
injurious in practice. Yet even these last rules by leaving
such classes of cases untauched, will have that effect.

CHANCERY.— THE MASTER'S OFFICE.

The importance of the Master's Office to Chancery pro.
cedure, is seldom rightly estimated.

It is an office which requires a kunowledge of accounts,
a knowledge of practice, a knowledge of law, and above all,
a clearness of thought and a promptitude of action. What
boots it though decrees be obtained ever so quickly, if they
are to come to a dead stand in the Master’s Office ? What
is the use of any judgment if it is not to be enfurced, or en-
forced only after months of vexatious and perbaps ruinous
delay? In Courts of Law there is ““speedy execution,”
but in Courts of Equity there is no such thingas a « speedy
Master’s Report.”

The delays of the Master’s Office having become greates
and greater, and consequently moze insufierable, a meeting
of the profession is sammoned.  That meeting is convened
on 30th January, and a Commitiec of five is appointed
o report upon the present state of the Master's Office and
to suggest reforms.””  The Committee report, and their
report is adopted.  What a tale docs it unfold 7 Notwith-
standiag the assistance of the Judges and of the Registrar,
cach and all of whom share the work which ought to be
donc in the Master's Office, the business of that Office is
nat kept down.  Qaly under furtuitons circumstances ean
an appointment be obtained from the Moster zt a sherter in-
terval than fve weeks fromits date.  When the appointment
is obtained, the time allotted frequently proves insufficient
in duration to dispose of the matter under iavestization.
Where, as often happens, proceedings before the Master ave
of such a nature as to require a series of appointments, a
farge portion of the time sceured by the subsequent appoint-
ment is occupied in ascertatning what was done at the pre-
vious one, and in endeavoring fo resumne the tnvestigation
at the proper point. Why in the name of common sense
this frittering away of time and patience?

‘The committee not only reported upon the state of the
Master's office, but suggested reforms, viz., aun adddtional
Master, a nzw master of high ability, or refereuces to per-
sons selected by the Court or litiyants.

Nothing suore remains for us to do except to direct atten-
tion to the Report of the Commiitee, and ask for it a
careful perusal. It is a temperate and sensible decument
prepared by men couversant with the evils which they luy
bare, and well qualificd to suggest necessary remedies.  So
much we ean say with truth; but doubt if rwch can be
aceomplished by partial remedies—the evils lic deep.  Tor
the present we content ourselves by allowing the Report to
speak for itself,

Report of the Commillee appointed at a mecting of the Legal
Profession, held on the thirtieth day of Janvary lust, when
¢ was resoleed,

That Messra. Bacon, Hector, A. Crooks, Xemings, and W.

Davis, should be o committee to report upon the best mods of
expediting reference and proceedings after Decree.

Your committee after & careful investigation ard consideras
tion of the object referred to them by the foregoing resolution,
beg leave to report as follows :—

They find that a portion of the husiness involved in the
carrying into effect the Deerees and Orders of the Covrt, ie
disposed of hy the Judges sitting tn Chawmbers ; and that &
much greater amount of similar business is transaeted by the
Registear,

Your committee find that this interposition of the Judges
and Registrar is necessitated by the backward state of the
business in the Master’s office, but your committee beg leave
to observe, that there would be tall occupation for the Judges
and Registrar, even were their attention solely confined to the
discharge of the duties peculiaraly appertaining to their
respective offices.

our committee find that only under quite fortuitous ¢ir-
cumstances ¢an an appointment be obtained from the Master
for the transaction of business at a shorter iaterval thaton an
average of five weeks from the time of obtrining the same,
and that when appointments are made, the tima frequently
roves insufficient in duration to dispose of the matter under
mrestigation: that it then becomes necessary te procure
another appointment which is not obtainable at a shorter
interval thap the previous one, aud that in many inalances a
succession of similar appointments ot loag intervals takes place
whereby the progress of the suit is delayed for a period of
time exhaustive of the patience of all parties conceraed, and
in some instances affecting or endangering the efficacy of the
relief intended to be conferred by the Decree.

Your committee find that when, as often bappens, proceed-
ings before the master are of such a vature as to require &
series of appointments, a large portion of the time secured
by the subsequent appointment is occupied in ascertatuing
what was done at the previous one, and in endeavouring to
resume the investigation of the case at the proper peint. This
canse of delay and waste of time would be altogether or greatly
obvinted were the investigation interrupted by intervals of
shorter duration than is now the case, ar if the procecdings
could be carried on comtinuously, de dic i diom, until the
matter is disposed of.

Your committee find that with the view to the efficient pro-
secotion of proceedings after decree 3t 35 necessary thatan
appointmeat sheuld be procurable ata not greater distance
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of time than o furtnight, and that when procured sufficient
tie should be pranted 1o glow the subject under considera-
tion to bo disposed of without the necessity of nnotber appuint
ent.

Your comwittes find that as the business of the Court is
inereasing, nnd as a very large portion of the arrearge of
business before decres has just been disposed of by the deli-
very of upwards of sixty judgments, there will shortly be so
preat an addition to the number of references to the Master,
that no appointment will be procurable under three or even
fonr months.

Your committeo fiad that one Master possessing only ordi
pary ability could not dispose of the business which now pro-
perly appertains to his office, meauing by this as well the
business now actually transacted by the preseat Master as
that dispnsed of for him by the Judges and Registrar; and
tkat ndditional or substituted machinery s absolutely neces-
sary to relieve tho Muster's office of the continued and increas-
tayr pressure of the business peenliar to it.

Your committee would further ohserve, that some portion of
the present arrearage in the Master’s office would not have
occurred had the Master entrusted his clerk with tho taxation
of ordinary Bills of Costs and the taking of accouuts involving
mere watter of calculation,

Your Committes would farther beg leave to report that the
length of time which elapses between the commencement and
fiaal determination of ehancery suits, and which is so injurious
to suitors and annoying to practitioners of the Courtis toa
great extent Ccaused by the circumstances in this Report
alluded to, nnd that the profession at large without a single
exeeption kaown to your committee, however diverse may ve
their opinionsas to the best remedy for the evil, is unanimous
in attnbuting this delay to the Master’s office, und that what-
grer exertion may be made on the part of the Judges and the
Bar in the prosecution of suits to Decree, such Decrees are
often rendered migatory by the delay eceurring in the pro-
ceedings on references under them, which references instead
of being closed in o few weeks as they oupgbt to be, are pro-
longed for at ieast as tmany months and in some instances for

enrs.
y Your committee would therefors suggest, that under these
circumstapees, and with the view of providing a remedy to
meet them, the Governor in Council should be respectiully
memorinlized to take this subject into his consideration.

And your committee would submit the adeptiun of ose of
the followiag modes, without prejudice however 1o the adop-
tion of any other mode which may hereafter be better adopted
to dimiuish the ovil complained of

First,~They would recommend that an additional Master
ghould be appuinted, and that the Master's clerk ghould be
entrusted with the taxation of costs and the dispusal of refer-
ences which entail only matters of calculation: or, :

Secomdly,— A new Master might be appointed, but he should
by a person of high ability, and of such legal training and
qualiSeation, as would enable him to discharge with cffici-
ency ns well the judicial ns the ministerial functions of his
affice, and should be assisted by his clerk asabove mentioned:

or,

Thirdly,—A Jurisdiction might be conferred on the Court
to empower it to order references to referees either selected by
the parties litigantor by the Court, and giving to such referees
tnd their proccedings the same power and effect as if tho
reference bad beea to the regalar Masters of the Court.

All of which is respectfully submitted.
{Sigaed,)
W, VINNE BACON.
JOHN HECTOR.
ADAM CROOKS.
G. HEMINGS.
W. DAVIS.

THLE COUNTY JUDGES AS SERVANTS OF ALL WORK.

The County Judges we have said over aud over agaiu,
are wost convenient functionaries.  Whenever a bifl is be-
fure the Legtstative, giviug something new to be done, and
it is not thought wise to risk the measure by causiag auy
eost te the Country, the anxious stateman, puzzled to know
how he can have work done without cost, fiuds relief in the
happy sugzestion, ¢ Let the County Judge do the neediul.”?
if ray wmeasure is brought forward, requiring safe and in-
telligent locul adwinistration, the thought of appointing
and paying men fur the purpose never presents ttself—
‘The local Judges are pouneed upon, and the local Judges
are required to do the work. Whether it be a referee
to examing a party, or to adjust an account—an auditor te
csamine public accounts—a parliamentary commissioner
to take evidence in a controverted lilectiug, or 2 medium
thraugh whom to obtain Jand for 2 railroad that is needed
~—the work is handed over to the County Judge.

AR this is very well within proper luwits, and we quite
approve of making public servants doa good day's work for
a fuir day’s pay, but if more work is given than can be well
performed, some portion will be neglected, or the whole
witl be tmperfectly done. Now, we venture to say, that
there are few County Judges who are not fully und con-
stantly employed with their legitimate duties. By legiti-
mate duties we mean the business of the County Courts,
the Division Courts, Courts of Quarter Sessioas, and In-
solveney Courts, together with other local business of a
judicial character, and maiters referred to them from the
Supesior Courts.  Much of this duty requires to be per-
formed away from home, and involves an absence of many
movths in the year. No one of course supposes that the
whole of a Judge's work is confived to his labors in
Court; those in his library, if less trying, are oot less ar.
duous, and take up much of kis time. A Judge is ap-
pointed to perform all the dutics already anuesed to his
office, but we admit there is a tacit understanding that he
will perform any additional datics of @ judicial character,
which the Legislature may, from time to time, impote

apoa him. But there is certainly no undertaking or lia-
bility to perform busieess of a nov-judicial character. This

should be kept in mind by the Legishature when jmposing
new duties on the County Judges, as should also their
ability to perform additional work of a legitimate kind. 1If
they be over-burthened with business, the suitors who have
certainly the first claim, will be the sufferers, and the
efficiency of the local Courts must inevitably be impaired
by taxing too beavily the officer who does the whole work
in them.

In Eogland there is the same tendency as here to gorge
the County Judges with work, and although there the Judges
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have not nearly so much to de as with us, fears similar to
those we have expressed are eatertained. In the appendix
to the Common Law (Judicial business) Commission we
find the following language : ¢¢ With regard to the County
Courts, these are no doubt most useful tribunals for the
recovery of debts, and the determination of trifling dis-
putes; but if the present system of throwing business of
every description into them—insolvency, &c.—is continued,
and if their jurisdiction is still further increased, it secimns
to me to be utterly impossible that the present number of
County Court Judges oreven double the number can do the
work efficiently, and the result must be that yet another
system of local Courts must be established, or the County
Courts will be ncither efficient in small nor satisfactory in
important matters.” )

As we have on a previous oceasion remarked, it does not
follow that because our County Judges have well and satis-
factorily performed the duties imposed upon them that
they can do an unliwited amount of work. Ia UpperCanada
as well as in England, to use the words of a cotemporary,
“there is no small risk of making the County Court Judges
the judicial or rather jurisprudential servants-of-all-work of
the State ; and that everything of a professional nature
which no one else is fourd to discharge will be given to
them to do. We should not be surprised indeed if some of
our legislators were to go even beyond this, and were to pro-
pose that the County Judges should take the command of
the regiments of militia or officiate at the marriage of per-
sons whom the clergy were prohibited by the canons of the
Church from unitiag in wedlock.”

We respectfully sugeest that before new judicial work is
imposed, the Legislature should ascertain if all the County
Judges will be able to performz it without injury to their
efficiency, and that on no account whatever should non-
judicial duties be assigned to them.

TOE LAW OF LIBEL,

Lord Campbell has, in the English House of Lords,
introduced a bill to amend the law of libel. Its object is
to protect reports of proceedings in Parhament, and all
faithful reports of public meetings, where no loss or damage
has been done by the publication. This far and no further
does the bill go; but it is thought that great cfforts will be
made to introduce into the Jaw of libel some other of the
many amendments which it requires.

DELIVERY OF JUDGMENTS.

Queen’s Bench—Monuday....1st March, at 10 o’clock, A. M.
" “ Saturday..6th March, at 11 o’clock, A.M.
Common Pleas—Monday...1st March, at 2 o’clock, P.M,
“ ¢ Friday.....5th March, at I0 o’clock, AN,

RULES UNDER THE CRIMINAL APPEAL ACT.

Rules made by the Judges of the Superior Courts of Common
Law in Upper Canada, under the Statute passed in the twen-
ticth year of Iler Majesty’s Reign, and in the year of our
Lord 1857, intituled ** An Act to extend the right of appeal in
eriminal cases in Upper Canada.”

IN THE QUEBEN'S BENCI AND COMMON PLEAS, HILARY TERY, 21 VIC

Tt 18 QrDERED,

1stly—That in all cases of appeal from the judgment of the
Court'of Quarter sessions, under the said statute notice of
such appeal shall be given by the person convicted, or his
Attorney to the county Attorney for the county in which the
conviction shall have taken place within six days from the
timo of sentence being passed—or in case there shall be no
county Attorney for such county, then to the Clerk of ths
Peace thereof-—and an affidavit of service of such notice shall
be filed in the superior court appealed to, with the papers di-
rected by the said statute, to be transmitted from the court of
Quarter Sessions,

2ndly—That a copy of the indictment and of any subse-
quent pleadings, and of the verdict indorsed upon the indict-
ment shall be sent with the proceedings directed by the said
statuteto betransmitted—and that where thenew trial has been
moved for upon the ground that the evidence did not warrant
the convicticn, a ful’f statement of the evidence shall be sent
with the case, signed and certified in the same manner.

3rdly—That every case sent from the Quarter Sessions shall
state whether judgment on the conviction was passed, or post-
poned ; or the execution of the judgment respited ; and whether
the person convicted is in prison, or has been discharged on
recogunizance of bail to appear und receive judgment.

4thly—Tkat in every such case of appeal from a court of
Quarter Sessions, the original case signed by the Reoorder or
Chairman of the  urt and four copies of such case, one for
each Judge—anu yne for the county Attorney or other counsel
for the crown shall be delivered to the clerk of the court ap-
pealed to, at least four days before the sitting of the said
court—provided that where the new trial has been moved
upon the evidence only one copy of the Report of the evidence
in full eed be filed, in addition to the statemeat of the evi-
dence which has been certified, and that when any case is in-
tended to be argued by counsel or by the parties, notice there-
of be given to the clerk of the court appealed to, at least two
days before the day appointed for argument—which shall be
one of the paper days during the term.

5thly—That upon any application for & new trial to either
of the superior courts of common law, by or on bebalf of any
person convicted before o court of Qyer and Terminer, and
Gaol Delivery, a coEy of the indictment and subsequeant plead-
ings, if any, and of the verdict indorsed upon the indictment and
a copy of any written instrument or writing on which the in-
dictment is founded, the whale to be certified by the clerk of
assize or other officer having custody of the same. shall be
filed in the court with the motion paper for a new trial.

Gthly—That in every such cnse as is mentioned in the last
preceding rule, where the person convicted has been defended
by coupsel at the tricl, s detailed statement of the evidencs
approved by the judge who tried the case shall be furnished
to the court of appeal, by the defendant, at the same time with
the copy of the indictment.

Tthly—That upor any application for & vew trial to cither
of the superior courts of common law, by or on behalf of avy
person convicted before any court of Oyer and Terminer, or
Gaol Delivery, if such court shall graot & rule to shew cause
against the application, such rule may bo made upon the At-
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torney Genera), and it must contain o distinct statemens of
the grounds upon which the new trial has beea moved, or
such of them as shall have been entertained by the court, and
the rule may be mac > returnable according to the general
practice of the court, unless it shall be otherwise ordered ; and
shail be served upon the Attorney General at lenst two days
before the same is returnable.

8thly—That if in any criminial eage in which & question,
or questions shall have been reserved for the opinion of either
of the superior courts of common law under the statute passed
in the fifteenth year of Her Majesty’s reign, intituled * An Act
for the further amendment of the administration of the crimi-
nal Law,” the person or persons convicted shall move for o
new trial, then in case the court shall grant a rule to show
cause, all further proceeding upon the case reserved and stated
by the judge who presided at the trial shall thenceforth cease.

9thly—That in all cases of appeal to the court of Error and
Appeal under the said act passed in the twentieth year of Her
Majesty’s reign it shall be written on the back of the copy of
the indictment filed in the court where judgment is appenaled
from that the conviction of the defendant has been affirmed
—which minute shall be signed by the Chief Justice, or in his
absence by the senior puisne judge of such court; and the al-
lowance of the appeal, when granted under the fourth clause
of the said act shall be written immediately thereunder or
elsewhere upon the back of the said copy of indictment—and
the said copy of indictment and other pleadings, with such
minute indorsed thereon, shall be delivered into the court of
Appeal in open court by the chief Justice, or in lis absence
by the senior puisne judge of the court whose judgment has
been appealed from, together with such copy or report of the
endince given upon the trial as was in possession of such
cour

10thly—And that whenever an appeal to the court of Error
and Appeal shall be allowed in any criminal case under the
statate a minute of such allowance shall be forthwith sent by
the chief justice of the court or by one of the judges thereof,
who shall have signed such allowance to the Judge who pre-
sided at the trial, or in case of his death or sbsence to the
Governor General of the Province in order that the execution
of the sentence may be respited when that shall be proper to
ba done in consequence of sach appesl.

(Signed)
JNO. B. ROBINSON, C. J.
WM. H. DRAPER, C.J.C. P.
A. McLEAN, J.
ROBERT E. BURNS, J.
WM. B. RICHARDS, J.
JOHN H. HAGARTY, J.

Toronto, 13th February 1858.

LAW REFORM.

We subjoin an extract from the Vice-Regal Speech de-
livered on 26th of last month on the occasion of the open-
ing of the Proviucial Parliament. It foreshadows the law
reforms for which may look during the present session.
Several of them have been advocated in the columns of
this Journal.

Torwards the close of last year commercial relations both in
Europe and in America have been very much disturbed. In
these matters, us you well know, the welfare of every Country
is more or less affected by the condition of others; and thus
an cffectual remedy for such evils is rarely to be found within
the reach of any one community. We have reason to congrat-

ulate ourselves an the prudence of our commercial mes ; and
we may Lo proud of the position of our banks, inasmuch as
they stand almost alone on this Northern Continent, in having
continued to meet, without shrinkiog, their obligations to pay
in specie. Yet, there ia no doubt that the pressurae has beea,
and still is, saevere on our merchants, our landowners, and our
farmers. There is no doubt, too, that much may be done to
amend and improve our own commercial legislation, I ear-
nestly recommend these matters to yourattention, and I there-
fore solicit your consideration of the fullowing subjects.

‘The expediency of assimilating the Commercial law of Upper
aod Lower Canada, The law of imprisonment for debt, and
the lnw of Insolvency in Upper Canada. The law regarding
fraudulent assignments ang preferences, and that relating to
thedintcrests of money in commercial transactions of every
kind.

It appears to me also that the Jury laws require revision,
and that the Municipal law of Upper Canada, may be with
advantage amended aund consolidated.

‘There are no Statutory provizions more important to the
Country, than those which regulate the franchise, and the
trial vf Controverted Elections,

Being of vpinion that the present Acts require amendment,
I trust that you will do all in your power to improve and sim-
plify the existing system. I believe too that it would be ex-
pedient to secure the proper registration and protection of all
qualificd voters.

MAGISTRATES MANUAL.

We have much satisfaction in being able to announce
that the continuation of this much nceded work will be
supplied in the pages of our Journal. Though not gene-
rally known, we would mention that it was commenced in
Volume L and contivued in Volume II., but owing to
pressing engagements of the writer, and other causes, dis-
continued with the March Number of Volume ITL. It will
in our next number be resumed, and published monthly
till completed. We zely upon the support of the Magis-
trates in this undertaking, and hope we shall not be disap-
pointed.

DECISIONS BY COUNTY JUDGES.

We desire to thank His Honor Judge Chewett, of the
County of Essesx, for a copy of his useful and interesting
judgment in the Essex contested election case. We also
thank W. G. Draper, Esq. for his kindness in furnishing us
with a report of a decision uader the C. L. P. Act, 1856,
by the Judge of the United Counties of Frontenac, Lennox
and Addington. We are at all times glad to give a place
in our columns to well considered judguments delivered by
the Judges of County Courts.

ITARRISON'S C.L.P. ACTS.

We learn that Mr. Harrison’s work on the Comnmon Law
Procedure Acts is at length finished and ready for deli-
very. It may be had upon application to Maclear & Co.,
16 King Street East, Torouto. The price is $6.
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LAW SOCIETY.

Two permanent lecturers have been appointed by this
Society ; the one on law, and the other on equity. S. H.
Strong, Iisq. is the lecturer on equity, and J. T. Ander-
son, lisq. the lecturer on law. 'We congratulate the Socicty
upon the selection of two gentlemen so well qualified to
give satisfuction.

NEW ROTES,

Owing to the obliging o .ntion of Alex. Grant, Esq.,
Registrar of the Court of Chancery, we are enabled to pub-
lish in this number late Rules of the Court of Chaucery.
We bave also to thank L. Heyden, Esq., Clerk of the
Court of Common Ileas, for permitting us to copy the
Rules promulgated by the Courts of Quecn’s Bench and
Common Pleas, under the Error and Appeal Act of last
Session, which rules are also published in this number.

CIIANCERY ORDERS,
Felruary G6th, 1838,

PROCEEDINGS IN SUITS FOR FORECLOSURE OR SALE.

In suits instituted by mortgagees or judgment creditors for
sale or fureclosure, when all incumbrancers have not been
made parties, or further inquiries are sought, the complainant
is to bring into the Master’s office together with the decree, a
certificate from the registrar of the county wherein the lands
lie, setting forth all the registered incumbrances which affect
the property in the pleadings mentioned, and such other evi-
dence as he may be advised ; and upon his exparée application
for that purpose, the Master is to direct all such persons as
appear to him to have any lien, charge, cr incumbrance upon
the estate in question, to be made parties to the cause.

When the bill is filed by a subsequent incumbrancer seeking
relief against a prior mortgagee, such mortgagee must be
made a party previous to the heaving of the cause. Butwhen
the plaintiff in any such case prays a sale or foreclosure, sub-
Jjeet to the prior mortgage, such mortgagee is not to be made a
party either originally or in the Master’s office.

Upon the office copy of the decree to be served upon persons
made parties ia the Master’s office, under the provisions of this
order, there must be endorsed a notice to the effect set forth
in schedule A. to these orders annexed.

Wher a reference has been directed as to incumbrances, or
1o settle priorities, in any case provided for by this order, the
Master, before he proceeds to hear and determine, is to re-
quire an appointment to the effect set forth in schedule B. to
this order annexed, to be served upon all persons made parties
hefore the hearing, whether the bill has been taken pro con-
fesso against such persons or not.

When any person who has been duly served with an office
copy of the decree, or with an appointment under the pro-
visions of this order, neglects to attend at the time appnointed,
the Master is to treat such non-attendance as a disclaimer by
the party sv making default; and the claim of such pariy is to
he thereby foreclosed, unless the court order otherwise, upon
application duly made for that purpose.

The Master’s report in the cases specified in this order,
must state the names of all persons who have been made par-
ties in his office, and of those who have been served with the
appvintment hercinbefure provided. The numes of such as

have made default, having been duly served, must then be
stated ; and the report must then go on to settle the priorities,
&c., of such a8 have wuenaed, and these latter are to be certi-
fied ns the only incumbrancers upon the cstate.

Where a mortgagee has proceeded at law upon his security,
he shall not be eatitled to his costs in equity, unless the court,
under the circuiastances, shall seo fit to ord):zr otherwise.

MASTERS AND DEPUTY-REGISTRARS.

The Masters and Depuiy-Registrars appointed by this
Court, shall in nddition to the fees already payable to them,
be entitled to receive upon the setting down of causes for the
examination of ‘vitnesses, the sum of oue pound and tea shil-
lings for each ca:o 8o to be sct down,

(S.gned) Wy. Hose Brage, C.
J. C. P. Estex, V. C.
J. G. Srracce, V. C.

SCHLCDULE A.

Wherens a su.t has been instituted by the within named
complainant fur the foreclosure (or as the case may be) of cer-
tain lands, being the west half of lot No. 10, in the second
concession of the township of Loronto, (or some other sufficient
description of the property) * and I have Leen directed to en-
quire whether any person other than the plaintiff, has any
charge, lien, or incumbrance upon the said estate, and where-
as it has been made to appear before me that you have some
lien, charge, or incumbrance upon the said estate, and I have
therefore caused you to be made a party to this suit, and ap-
pointed the day of for
you to appear before me, either in person or by your solicitor,
to prove your claims.

Now you are hereby required to take notice:

1st. Thatif you wish to apply to discharge my ovder making
you & party, or to add to or vary the within decrce, you must
do so within fourteen days from the service hereof ; ana if you
fail to do so you will be bound by the decree and the further
proceedings in this cause as if you were originally made a
party to the suit.

20d. That if you fail to attend at my Chambers at Osgoode
Kall. in the city of Toronto (or as the case may be), at the time
appointed, you will be treated as dssclaiming all interest in
the property in question, and it will be disposed of in the
same way as if you had no claim thereon, and your claim will
be in fact foreclosed by such non-attendance.

(Signed) A. B., Master.

SCHEDULE B.
A. B,, plaintiff,
nd

a
C. D., defendant.

Having been directed bv the decree in this cause to enquire
whether uny person other than the plaintiff has any lien,
charge, or incumbrance, upon the lands in the pleadings men-
tioned, being the wese balf of lot 10, in the 2nd coucession of
the township of York (or some other plain description), I do
hereby appoint the day of at
my Chambers at Osgoode Hall, in the City of Toronto (or as
the casc may be) to proceed with the said enquiries. And you
are hereby required to take notice that if you fail to attend at
the time and place appointed, you will be treated as disclaim-
ing all interest in the land in question, and it will be dealt
with as if you had no claim thercon, and your claim will be
in fact foreclosed.

(Signed) A. B., Master.

* When the decree is for sale of the debtors’ lands generally at
the suit of a judgment creditor, say for the sale of all the lands of
(the debtor), within the county of York (as the case may be).



1858.]

LAW JOURNAL.

61

S —— S ———. St

DIVISION COURTS.

OFFICERS AND SUITORS.

BETTER REMUNERATION TO BAILIFFS.

Our correspondent is mistaken in supposing that we object
to five per cent. when mouey iz made after scizure.  Nothing
of the kind ; but where a defendant pays woney to a Bailiff
before seizure made, and the latter has merely the trouble

The following is a copy of Petition now in course of cir- | a1.d responsibility of handing it over, 23 per cent. seems

culstion, as we are informed. We very willingly give it
publicity, and hope it may appear before Parlinment num-
erously signed :—

To the Homorable The Legislative Assembly of the Province of |

Canada, tn Provincial Parliament assembdled.

ample.  Besides, in looking at a tariff of fees, no one item
can be considered entirely on its own merits; it must ho
viewed as a whole, in order to form a judgment as to its
fairness—in other words, if’ upon the whole, it is such as
to sccure a fair and reasonable remuneration to the officer,
Our remarks in the February No. must be viewed in this

The Petition of the Bailifls and others of the County | way.

of Division Court No,

Now as to the tariff specified in the above petition wo

Humbly sheweth, That in all revisions of Fees and New | have no hesitation in saying, that it is no more than just

Taritfs, the interests of the Bailiffs of the Division Courts have
been overlooked.
Wherefore your Petitioners humbly pray that the following

alterations in the Tariff of Fees may receivo your approval,
y p I

and that relief may be given as speedily as possible ; aud your
Petitioners, as in duty bound, will ever pray, &e., &e.

1st. That the sum of ten cents be allowed for every mile
necessarily travelled from the Clerk’s office, to serve Summons
or Subpwna, and in going to seizo on Execution or Attach-
ment, where money made or case settled after levy.

2d. That twenty cents * . allowed for all Summonses re-
quiring personal service on the Defendant, and fifteen cents
for non-personal.

3d. That for enforcing executions under forty dollars, there
be allowed the sum of fifty cents ; and for all over that sum
that there be allowed the sum of one dollar.

4th. That the Bailiffs be allowed the sum of two dollars per
day, for their services at Court.

5th, That the Bailiffs be allowed the sum of five per cent.
on all monies collected under execution.

6th., That for advertising each sale, the Bailiffs be ullowed
the sum of fifty cents,

Dated at th

is day of in the
year of our Lord one thousand eight hundred and fifty

Our correspondent from whom this copy of Petition was',

received, remarks,—¢ In the February No., 1858, you ob-
ject to fire per cent. being allowed on monies collected
under writs of execution. Five per cent. is allowed in the
Sheriff’s office, and there it is on large amounts, whereas
our esecutions are in great part small, say £2, £5, and
£10, very seldom £25, and we generally run a greater risk
and lose more time in calling for the money, than we should
bave done by selling the goods. At present we get 2 per
cent. if we sell, but nothing if we do not, which is, in fact,
offering us a premium to sell a poor man’s goods, instead of
giviog him a few weeks to collect the money,—I do not
think five per cent. is too much.” * * * « It must be

remembered that we get no pay on executions returned ¢ no |

goods,” although we may have bad to travel 10, 20, or 30
miles to ascertain such facts. Also on summonses, we may
have to go several times to defendant’s residence before we
can serve him personally, and we can only charge for one
nileage. In the Sheriff’s officc on the contrary, they
charge for every trip—if they go a dozen times they charge

towards Bailiffs, and reasonable in respect to Suitors.  As
a whole we regard it with fuvor, and trust that the sugges-
ted Table may receive Legislative sanction.

The Petition and proposed tariff have this great merit,
they are brief.

SUITORS.
Commitment on Judgment Summons.
Notes of English cases, for information of suitors, (Continued.)
Florance et al. v. Broicne.

This was a Judgment summons. The plaintiffs were dis-
tillers, and the defendant, who was formerly a licensed
victualler, had lately attended the County Courts as an
agent. The debt was contracted in 1848 for rum, and was
to bave been poid in 28 days, but the defendant left his
house before the day of payment arrived ; the plaintiffs,
however, found out where he had removed to, and put an
exccution in his house The defendunt then called upon
the plaintiffs, and saw Mr. Florance, to whom he offered £35
as a compensation, but which was refused. In a day or
two after the defendant called again at the plaintiffs’ count-
ing house and saw Mr. Davis, the junior partner, whom
he informed that he had seen Mr. Florance, who had
promised to withdraw the cxecution on his paying £3. He
then produced a written paper which he requested Mr.
Davis to sign to that effect; Mr. Davis did so, and the
defendaut left some duplicates with him as security for the
payment of the money on the following day. The execu-
tion was accordingly withdrawn, but the money had never
been paid.  The signature of Mr. Davis had been surrep-
titiously obtained, and without the sanction or authority of
Mr. Florance.

His Honor remarked that the defendant’s conduct had
been grossly frauduleat, and ordered him to be committed
for 20 days.

Wills v. Burt,
It appeared the defendant had called on the plointiff and
stated he had a flourishing school, and wanted ecredit for
goods—that the plaintiff asked him how he proposed to

a dozen mileages—and their service fees are far higher than | pay, and that he replied quarterly. It appeared that upon

our

I have known instances where the Sheriff’s Bailiff; this statement the plaintiff gave eredit. The defendant did

has arrested a man, and the poundage amounted to £40,] not pay quarterly, and it appeared that at the time he ealled
aod many similar cases in the opposite estreme to what we | on the plaintiff the defendaut was in a state of insolveney.
are allowed. OQur fees for arresting on commitment, are, It also appeared that about six or seven months after this the
1s. 6d., 2s., 3s., and 3s. 9d., nccording to the amount.” | defendant became bankrupt. His Honor.—I think that
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the statement by the defendant ¢ that he bad a flourishing
school,” wheu it was not s, was & fulse pretence within the
meaning of the Act; but it appears to me the plaintiff well
kaew that the defendant was not in good circumstances,
therefore I shall not order the detendant to be committed
for a Jonger period than 20 days.

Brooxrixg v. PeruY.

This was an application made on behalf of a creditor,
that the penal authority of the Court might bo put ia force
against Defendant, for having fraudulently contracted debts
and having removed and concealed his property with intent
to defraud his creditors. Defendant had furmerly carried
on busiacess in the shop occupied by Plaintiff, but had since
become bankrupt, aud at tha time of the application lived
with bis brother  He wos sworn, and stated that this debt
to Plaintiff was contracted on the 29th of May, and Phintif
also proved having on that day sold 15 cheeses to him~—the
sum due was £11.  The bankruptey occurred immediately
afterwards in the beginning of June, bat he said he had no
idez he was likely to fail until 2 demand of £500 was made
upon him on the 2nd of June. This was not a debt of his
own contracting he said, but belonged to the late Mrs.
Martia, (with whom he lived) and that he had made himself
Jiable for it; and that on the failure of Mr. W, theexecutor
of Mrs Martin—~Mr. K. came upon him for it. He said
that had it not been for this, which he did not expeet, he
should bave been able to pay all his ereditors. It appeared,
kowever, from questions put by Stogden, who had been yiro-
fessionally cancerned in thateffair, that defendant had agreed
previously 1o pay by instalments at Jeast a Jarge part of the
sum, althongh as be protested he was not justly liable for
it; and the Bankruptey Court allowed the whole £500 to
be proved for against his estate ; he had become bankrupt
on his own petitior to preveat this one creditar he said from
coming into takeall hiseffects. Defendant bad not received
his certificate, and his exomination was adjourned sine die.
He was further questioned ag to the disposal of his house-
hold furniture, which scemed sincz the death of Mrs. Mar-
tin in 1848, to have been got rid of to a considerable estent.

A silver cup ke had sold to 8 Jew whom ke did not
know ; a side saddle and bridle be also sold—a mahogany
chest, a bandsome desk, and a quantity of cheeses he sold
together for £3 or £4 to a stranger who carried them away
in a horse and cart. A valuable work box and desk he had
given to his sister-in-law, as well as preseuts to his sister.

In asswer to Laidman, who appeared as bis advocate, he
said that he sold these things which as a single man he did
not require at a time when he wanted money very much.
1e had let his brother, who had advanced him money, have
£50 just before he failed; but it was urged in his defence
that as the repayment was made before the debt to plaiatiff
was contracted, there could have been no design of defraud-
ing plaintiff by i¢, and also that it was made before defen-
dant kaew that he should be obliged to « knock up.”

The Judge, however, said—I sm of opinion that this
person contracted a debt with plaintiff when he had not the
slightest chance of being able to pay it; and that he had
been long previously making away with his money and goods
with intent to defraud his ereditors ; this is my Jmpression.
I order him to be imprisoned fur forty days for having

wilfully and fraudulently contracted a debt with plaintiff,
not having a reasonable expectation of paying. laidman
asked that the warrant might not go forth for 8 week, in
order that defendant might meet the debt. H. W. Hooper,
howover, who appeared with Stogden for the creditors, ap-
plied to have the warrant iseued immediately. The Judge
—I arder him to be committed at once from the Court;
he knows how to get out if he chooses, and I do not think
1 should do my duty to the public if I gave bim 2u oppor-
tunity of eluding this judgment.

MANUAL ON THE OFFICE AND DUTIES OF
BAILIFFS IN THE DIVISION COURTS.,

(For the Law Journal.—~By V-—.}
{CONTINUED FROY PAGE 35, YOL. 4

EXECUTING WARBANT AQAINST THE PERSON.

When the Bailiff receives a warrant to arrest for any
cause or matter wherein a Division Court is empowered to
make an order of commitment, he should proceed with
diligence to arrest the party named in the warrant, and
lodge him i gaol according to its requirements.

When the warrant is an order for commitment made
under the “ Judgment Summons™ clanses, the Iailiff will
be lisble to ar action at the sait of the party who causes
the warrant to be issued, for auy injury that may arise from
his neglect should he, the Bailiff, not use due diligence to
cffect the apprehension of the party and his lodgment in
zao}. For example, if any unreasonable delay take place
between the fime when the warrant wag delivered to the
Bailif and his atterpt to execute it, and in consequence
thereof the party escapes. Probably the rule applicable to
Sheriffs would under similar circumstances of neglect be
held applicable to Bailiffs.

WHEN AND WITH.N WHAT TIME WARRANT MUST BE
EXECUTED.

On receiving & warrant the officer shonld see that it bears
the seal of the Court, and the signature of the Clerk, and
further, if a commitment for contempt, that it has also the
scal and signature of the Judge to it.

The arrest may be made at any hour of the day or'night,
but must not be made on & Sunday. The date of the war-
rant will show the day on which the order for commitment
was made, (Rule 55) and this is material for the warrant
caatinues in force for three calendar months from such date
and no longer—(Rule 55.)

An arrest will be good if made at any time before the
expiration of the three months from the date of the order
of commitment, and the debtor being once lodged in gao}
within that period, may be kept in prison the number of
days specified in the warrant notwithstanding the three
months during which it has foree expire before the party
hias completed his term of imprisonment ordered by the
Court, (Hayes v. Keen, 1I9L. T.,90C. B, 1. €. C,, 60))
but the pradent course for a Bailiff iz to cxecute every war.
rant promptly after receiving it.

HOW WARRANT EXECUTED.

The Bailif will not be justified in breskiog open the

onter door of a person’s dwelling house to execute n way-
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rant, nor indeed in the use of any force to effect an entrance

even ta tho breaking of a latch. (5 Coke, 92.3 An arrest
under such circumstances would be void, and render the

Bailiff liable to an action, (sco Hodgson v. Towaing,
Dowl. P.C., 410,) but having once got in ho may break any
tnner door—so he may break open the outer door of » barn,
stable, or out-houso—but what has been before said as to
executions agatast goods, will apply in this partioular to the
execution of wartants, and the caution is repeated that even
where force is necessary a demand for admission should be
first made and all fair means resorted to before foree is
employed.  Although sn officer having reason te believe
that 2 party is in his house may peaccably enter to arrest

maunted openly-avowed seandal, ave now demolished effec.
tually by n hint—a breath—a civil sueer: how much more,
then, by a coarse word of opprobrium and insult.

The laws have not dealt fuirly by the people in these
matters.  They have repealed all the great laws of nature,
and instituted nothing like a substitute. A man ia the
presence of a large company of friends, necruaintances,
caemics and strangers, may have every term of insult and
turpitude, short of an imputation of an indictable offence,
applied to him; he wmay, without the shadow of a pretext,
be overwhelmed, by a blackguard, with nearly every word
which rouses the inmost instinets of our manhood iuto jus.
tifinble itndignation and fury; he may be called < fbol,”

{lum, ye:‘ ho ct:mngt Justify (;vc;’n a pea{c‘et:}l:li igtry mbt? the “Yiar,” “rqgue,” “swindler,” «blackguard,” *cow-
s 0% SITRRECT, EXCeph By proot that the party Was{arq.” he may hear the fond mother who hare him, the

actually there. (Cooke v. Birt, 5 Taunt., 765 ; Johnson v.
Leigh, 6 Taunt., 246.) If after being once arrested the
party cscape and shelter himself in the house of another,
the Bailiff may enter and take him, provided & e done
on fresh pursuit. (Coke, 92.) The Bailiff should always
keep this in mind, that if 2 defendant eseape from custody
through his negligence or want of precaution, he will be
liable to plaintiff it may be to the whole extent of the chim.

THE LAW OF DEFAMATION.

e

It is not loug since (20 L. T, Rep. 284) that the notori-
ous case of IHighmore (clerk) v. Zhe Earl and Countess
of Harrington, suggested to us some grounds for com-
meatiog rather severely on the auomalous and defective
state of the law of defamation; and we recommend the
abelition of the distinction between slander and libel by
roaking all defamation, whetlier spuken or written, alike
actionable and indictable, without proof nccessarily in
any case of spccial damage. Special damage, we sub-
mitted, and still submit, ought te be considered only when
dammges are beiog computed; but the personal right of
action, and the public right of indictment, cught to accrue
in every case as soon s language of a defamatory nature,
bas been spoken or written without sufficient justification
agaiust ancther. It would, indeed, be very proper, and
very casy, in every such case to discourage excessive liti-
mation, by applying to such, a general xight, the commen
rule in actions of tort, that a plaintiff should not recover
his costs, even when successful, tn an action, unless he re-
covered a certain amount of damages—say forty shillings
~—or obtained 2 judge's certifieate; and that the costs of
prosecution and defence should also be in the diseretion of
the judge. But, with these Jimitations, we held that the
time is come when the Legislature s ealled upon to recoun-
cile and simplify a most important civil right, by adopting
some such a principle as we venture fo recommend.  The
maxim de minimis non curat lex has been carried much
toa far in this case. Its applicability, if it ever existed,
has been getting Jess and less with the increasing strin-
geney af the laws for preserving the public peace, and with
the inereastng sensibility of people to insult; a sensibility
which is not altegether morbid, but founded in a great
measure on the general keowledge and espericnee of the
fact that, fu the present high-toned state of public prin-
piple, or public profession, reputations which once sur-
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sweet sister who dotes on him, the loving wife whose soul
he is, the daughter who is his pride and hope, spoken of in
terms which we can only write in paraphrase—as the vila
creatures of the town and the conventionally degraded—
why, we could never understand—female portion of the
caniue species. A man way, and often does—even in
what is conventionally the socicty of gentlemen—hear
such language applied to himself, or may learn that it has
been applied to kim in his absence, and in the presence of
others who are alwmost ideatical with himself. DBut the
law says:—you must not knock the blackguard dowz; you
must not even raise a menacing finger against him; you
must not even, if both you and he are conventionally
gentlemen, call him out and shoot him in fair combat; the
law will hang you if you do; and society will cut you if

you do not; but the law does not notice the latier cer-

tainly. Morcover, you cannot indict the slanderer, al-
though you may, perhaps, obtain lcave to exhibit articles
of the peace against him, by confessing an apprehension
of violence from him. You eannot bringan actior against
him; no, not even if you cun prove beyond question that
all your friends have cut you in consequence of’ the charge,
or from your tolesation of it. Such conduct would proba-
bly be held by the wisdom of the Jaw tobe very hard to-
wards you, and very uarcasonable on the part of your
friends. But the damage would not be legally natural or
speeiel. It would be too remote—nat the natural conse-
quence of the treatwent you had suffered—and, therefore,
not the fonndation of an action. On the other hand, let
any of the abeve aspersions be put into writing, or any-
thing of a derogatory nature, and suddenly there exists,
very properly, an actionable libel, although you have suf-
fered no special darsge from it.

If an additional argument for speedy legislation on this
subjeet is required, it will be found in the actual uncer-
tainty of the very defective Jaw which exists. Asinformer
times, when grand kirceny was a capital offence, judges dod
juries snatched eagerly at technical quibbles which have
lately been swept away, because it is no longer necessary to
pervert law in order to prevent judicial murders; so it is
curious to notice how distinguished judges and authorities
have struggled lately to reconcile law with justice in cases
of slander. The result is neither happy nor clear, and
there is manifestly a conflict of authority even on first prin-
ciples. Latély justice has been done in some eases by a
sacrifice of law. Thus, in the cause of Brown v. Fill
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and another, tried in the Lixchequer before Pollock, C.
B. and a jury at the sittings after last Michachinas Term,
the slander substantially alleged and proved was that the
female defendant had called the plaintiff a ¢ strumpet,”
and also “J. E.’s w—-—,"" in the presence of J. 1, to
whom the plaintiff was then engaged to be married. The
damage proved by J. 1. himself was, that he had, in con-
sequence of these words, refused to marry the plaintiff un-
til she had cleaved her character; and the marringe was
actually postponed until the action should be settled, al-
though it did not appear that the marriago was unlikely to
take place if the plintiff gained a verdict. Pollock, C.
B. was understood to direct the jury, on this evidence,
that even if J. 1. had refused to marry the plaintiff on
the mere words of the female defendant that the plaiutiff
was “J. E’s w——"" although he must have kuown
whether the charge was false or true; yet J. E. might also
not unreasonably infer a general imputation on the plain-
tiff’s character from the specific charge, which would jus-
tify him in delaying the fulfilment «f his contract to marry
the plaintiff. It may be doubted, with great respeet,
whether this ruling was good law, although it wasexcellent
common sense; but ag there was also evidence that the
female defendant had applied the term  strumpet” gene-
rilly to the plaintiff in J. I.’s hearing, there was manifestly
sifficient proof of special damage to support the verdiet,
which the plaintiff fortunately obtained, with £50 damages.

The doubt which is suggested as to the accuracy of the
Cnier Baron’s ruling is founded on the established prin-
ciple of law, that words of mere abuse, unless spoken of a
person in the exerciso of his calling, arc not actionable in
themsclves, nor without special damage, which must not
only be proved to be the actual consequence, but also the
natural and reasonable consequence, of the spoken words.
The leading ease on this subject is Viears v. Wilcocks, 8
East, 1; 2 Swith’s L. C. 428. There the slander charged
was, that while the plintiff was in the service of J. O.,
the defendant accused the plaintiff to J. O. of having cut
some flocking cord of the defendant, by rcason of which
imputation J. O. discharged the plaintiff from his service,
and R. P. consequently refused to employ the plaintiff.
This declaration was proved, with the variance that R, P.
had been partly induced to refuse to employ the plaintiff
on the simple fact that J. O. had discharged him. The
Court confirmed a nonsuit, which was entered on these
facts, chicfly on the doctrine that the plaintifi’s discharge
by J. O. was “not a legal and natural consequence of the
words spoken, but & mere wrongful act of the master, for
which the defendant was no more answerable than if] in
consequence of the words, other persons had afterwards
assembled and seized the plaintiff, and thrown him into a
horse-pond by way of puvishment for the supposed trans-
gression.”  As to the damage alleged to be sustained by
R. P.s refusal to employ the plaintiff, it was held that 1t
could not be computed, as R. P.’s refusal to cmploy the
plaintiff proceeded probably as much from the tortuous act
of J. O. as from the words spoken by the defendant.

This case has been followed by several which support
the same rule that special damage in slander must be a na-
tural and not a remote consequence of theslander. There
would, perbaps, be little reason to question this rule if its

application had been left to juries, and not restricted, as it
has been, by the technical views of judges. As it is, the
law aslaid down in Vicars v. Wilcocks, although supported
by many later cascs, has also been much questioned ; and
doubts have been thrown out by learned judges, and have
been adopted by learned commentators, as to how far Ficars
v. Wilcocks can be supported ; and part of that case, viz.,
that which decides that actionable slander will not lie on
special damage accruing from the wrongful act which a
third porson has been induced to commit by the influence
of the slander, may be considered as exploded : (see gene-
rally notes to Vicars v. Wilcocks, 2 Smith L. C, 426, 432;
to which add Hatton v. Lutt, 24 L. J. 49,C.P.) Butthe
general principle remains, that special damage in actions
of oral slander must be the ratural, and not the capricious
consequence of the slander. It may be safely affirmed
that this distinction is at once arbitrary, unintelligible, and
impracticable; and that all the cases, especially those of a
later date, prove that such is its character. Thus, in
Kelly v. Partington. 4 B. & Ad. 645, asin Vicars v. Wil-
cocks, although the words were not actionable in them-
selves, yet they were clearly of a defamatory nature, and
were as clearly tho cause of the special damage which the
plaintiff had actually suffered; and there can be little
doubt that it’ those cases had been decided by the judges
who subsequently decided Anight v. Gibbs, 1 Ad. & Fll.
43, that the damage would have been held to be suffici-
ently “natural.” It was perhaps on this authority, and
with reference to the actual fluctuations of judicial opinion
on the geueral principle, that the CmEr BAroN in Brown
v. Hill thought J. E.’s refusal to marry the plaintiff on
account of a specific immorality which the defendant im-
puted to her with J. E., would in itself hsve been a natu-
ral, and not a capricious and merely wrongful, consequence
of the slander as it would seem to have been if Vicars v.
Wilcocks, and Kelly v. Dartington and such cases
are law. It is also to be remarked that in T7cars v. Wil-
cocks and Kelly v. Partington and other cases in which
the damage has not been held to be “patural,”” the
words may fairly have been considered to have been spoken
of the plaintiffs in the way of their business, as they actu-
ally lost employment in consequence of the slander. Per-
haps, however, the most monstrous case on this subject is
onc which seems to have been left unnoticed by recent
authorities, although itself of recent date. It is that of
Galicay v. Marshall, 23 L. J. 78, Ex., in which words
spoken of a clergyman and imputing incontinence to him,
were beld not to be actionable as spoken of him in his
profession, because he was not a bencficed eclergyman.
Had be been bencficed, the imputation would have been
actionable per se. With such a decision actually law,
although doubted at the time by Plitt, B., it is unncces-
sary to multiply arcuments to show that all language by
which the person of whom it is spoken may be expected
reasonably in the minds of a jury to lose standing in the
éyes of society—in short, all words, whether spoken or
written, which a jury may think to be of a disparaging
naturec—ought, for the sake of the public peace and pri-
vate rights, to be actionable, with a judicial diseretion as
to costs when less than forty shillings is recovered; and
while, as in other torts, especiully trespasses, the measure
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of damages should be unlimited, proof of special dnmnge'plausibly bo aseribed to the former than to an supposcd

should only be required at the option of the plaintiff in,
order to guide the jury in their assessment.—Latw Z¢mes. !

THE DISTRIBUTION OF INTESTATES' ESTATES,

Tt is singular that in this discussive age our statutory
scheme of distributing intestates’ personal estates has never
been impugned, or even considered. It has been accepted
at all hands as a picce of unimproveable wisdom, adapted
to all conditions of life and all statistics of society ; and so
thorough has been this aceeptation, that its origin hus ex-
cited no one’s curiosity, and its diserepaucies from the
Novells of Justinian and the continental system, have
neither occasioned surprise nor received explanation.

The rude idea, however, of the Lnglish mind has been,
that this scheme of distribution is either a dircet adoption,
or an indirect reflection from the civil law, though what
may be meant by that aseription is ncver clearly stated by
those who assert it. They leave us in obscurity greater
than doubt as to what is the body of Roman Jaw which our
countrynten have borrowed their principles from, and at
what epoch and under what circumstances they may have
done so. They do not tell us whether it is the oviginal
system under which the stern republic brought up her
hardy children, the system which Gaius and Ulpian ela-
borated at the close of the sccond century of ouraera, under
the influences of the Stoic philosophy ; or the system which
expanded into truer equity, under the open und acknow-
ledged forces of Christianity. And, if it be imputable to
the latter, they do not trouble themselves to tell us whether
it is the European system of Theodosius the Second, or the
final perfection of the civil law, which the Novells of Jus-
tinian founded in the cast and for the east. Yet it is plain,
that whatever partial assimilation our system may exhibit to
all of these, it can only be the legitimate child of that one of
them which it resemblesin essentials.  Such is the common
idea upon this subject; but it is remarkable that Mr. Jus-
tice Blackstone, whose historical acumen is not in excess,
has in his notions upon it stumbled much ncarer the truth.
He suys, (Book IL. chap. 82,) «“1It (i.e., the Act for the
distribution of intestates’ estates) is little more than a
restoration, with some refinements and regulations, of our
old constitutional law, which prevailed as an established
right and custom, from the time of king Canute downwards,
many centuries before Justinian’s laws were known or
heard of in the western parts of Europe.” This is not
very scientifically put, but it would show that he was ac-
quainted with the great and grave discrepancies between
our system and the constitutions of Justinian, and he felt
therefore that it was impossible to identify the one with the
other ; and as, in the then state of learning on the subject,
he conld not bring his mind to the conception of any
Roman jurisprudence other than the Corpus Justinianeunt,
he could do nothing else than Anglo-Saxonize our law of
distribution. e did not know that the common law of
Lurope was for many centuries a prae-Justinianean Roman
Jaw, and that, as it was only exchanged for the other at a
late period in Europe, and under circumstances of the
freest election, our own law of distribution might more

‘Teutonic custom.

In this state of the question, we think that any inquiry
into the true origin of this section of our law may not bea
inere matter of curious historical rescarch, but wiil tend to
show in a clearer light certain imperfections appertaining
to it, which, though long and unaccountably acquiesced in,
are aut the less vnreasonable and indefensible defects.

The Roman law having been, aswe all know, established
in Britain, underwent with the rest of the empire all these
changes in ite principles which were claboratad at head-
quarters.  The great collection of laws embodying these
improvements, which bound all Europe, was the code of
Theodosiug L. This code, which was promulgated a.b.
433, was the common law of Europe for many centuries
after the great work of Justinian had become Taw for the
Fast, and itis to this code that we must ascribe the origin of
our own law of distribution. For in it, and in it alune, we
find certain specific crudities of lexislation which denote
the older system rejeeted by Justinian.

We have evidence of a law of distribution in this country
in Anglo-Saxon times. Cnut distinetly declarcs that an
intestate’s inheritance shall be divided legally between the
wife and children, or amongst the nearcst'ofkin,nccording
to their degree of relationship. Itis impossible to state in
general terms a law of distribution more intelligibly than
this is stated. A law of the same cffectis “recognized
by the conqueror and his successors up to the time of
Magna Charta, when the jurisdietion over intestates’ es-
tates was solemnly consigned to the ordinary. That the
law of Cnut (or the Anglo-Saxon common law), and the
law ratied by the Norman Sovercigns of England, and
handed over by them to the Ecclesiastical Courts, were
identical, can be incontestably proved. The Norman au-
thorities did not introduce the French law on this point ;
for, far from making this or any other innovation on the
plan of distributing Knglishmen’s effects, they would not
willingly allow auy distribution at all for many generations
after the conquest. This common law of distribution has
descended to usin the prescnt day; for we have it con-
tained and confirmed in the 22nd & 23rd Car. 1L, ¢. 10.
This celebrated statute at its passing made legistatively no
new law, but merely enacted the old law, and that old law
was not Justinianean ; for the five civilians whose opinion
is appended to the judgment of Chief-Justice North upon
that act, in Lord Raymond’s Reports, use this remarkable
expression, * our civil law, and the practice of the Eccle-
siastical Courts.” We also know historically thiat the
Norman kings resolutely probibited the propaganda of the
Justinianean body of laws in this country, after the rest of
Europe had established professorships for teaching it, and
had greedily embraced its principles.

It is thus certain that we owe our Jaw to another author-
ship than that of Justinian, and the question remains—
is it of Anglo-Saxon creation? or is it an adoption from the
Kuropean system of Roman law which the Theodosiun code
contains? We think that there can be no doubt of the
latter; for it is preposterous to suppose that the German
invaders of our country founded n new private law for
their subjects, and that their subjects suddenly forgot their
own native private law. Both suppositions are incredible and
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must be digmissed. T3ut the private law of the Rowmanized
Briton was the civil law of the Theodosian code, which
France herself did not discard for the Corpus Justiniancum,
“until,” says De Fresquet (Traité Elémentaire de Droit
Romain, vol. i. p. 40), “an unknown epoch, but which
may be placed from the 9th to the 11th century.”

Now, our law of distribution, as shown by the statute,
is just about the state and degree of the law as laid down
by Theodosius—ncither better nor worse. In proof of this
assertion, we will select one great .ud salient point of our
own law—the right of paternal succession. In this point
we are at the stage which Theodosius reached in advance
of Pagan law, which Justinian ontstripped, and which the
Trench codo has finally put upen a just and satisfactory

,footing. Under the second system of Roman law, before
mentioned by ug, the Roman father had a right to the pe-
culium of his son, to the exclusion of that son’s children
if he had any. Ulpian says, “8i filius familias miles
decesserit, siquidem intestatus, bona cjus non quasi heore-
ditas sed qnasi peculium patri deferuntur.”’*  This harsh
principle, though softencd by the first Christian emperor,
remained substantially the same until Justinian, by his
118th Novell, made the father no more than a joint-heir
with the intestate’s mother, brothers, and sisters.t In
these two contrasted laws we have modes of succession,
not merely discrepant, but diametrically opposed in their
principles. In the one, the father isall; in the other, he
is one amongst many. In the one, we have traces of a hard
and artificial sociul system ; in the other, we have nature
and equity. But, strangely cnough, it is in the early and
cramped system that we find the prototype of our own ex-
isting rule of paternal succession.  And this, while it is a
proof amongst others of the source of our law of distribu-
tion, is the greatest and most condemnable instance of its
insufficiency and want of adaptation. to modern times.—
While other nations have voluutarily brought themselves
within the principles of the Novells, we have with rigid ob-
stinacy kept outside, hugging ourselves the while upon a
peculiarity of law which the rest of Kurope has been
ashamed of for nearly eight hundred years—the old Roman
patria potestas.  Under that power the Roman father had
a right to his son’s purse because he had a right to his
son’s person. But the British father, who claims no right
to the one, enjoys the other with a total disregard to logic
in an unmodified plenitude. Though this is the real and
historical origin of the right, no one could be hardy enough
to defend it on such merely conservative ground in an age
like ours, which has begun to demand a rationale for most
institutions. Accordingly we find that attempts are made
to support this institution by means of reasoning, and this
reasoning we will now state and confute.

In the first place, the vindicators say that the father,
having alimented and advanced his son, has a right to his
sole succession on the ground of that maintenance and ad-
vancement. But if the right to 2 sole succession be founded
ot such a ground only, it should not be confined, as it now
is, to the father alonc ; for cases ~ontinually occur where

* De Fresquet, vol. ii. p. 13; and Troplong, ¢ Do I'[nfluence du
Christianisme,” p. 258.

+ Troplong, p. 259, 260.

a widowed mother or an clder brother daes precisely the
same thing. But no one has ever thought of allowing
them the same exclusive right of succession. Again, it
cannot be said, because the father aliments and advances
the son, that he is therefore entitled to be reimbursed his
charges and expenses.  Yor in this view the father does
not give as nature would prowmpt, but he lends mercly to be
repaid, perhaps with a usurious interest for his risk.  And
in all this there is no attempt to distinguish between the
son's property, derived from his own young-hearted labour
and success, and that which is purely ex re patris.

In these arguments the true theory of the right to sue-
cession ab inlestato is entirely lost sight of.  This right is
a logical consequence from the moral right which the suc-
cessors had to be alimented by the predecessor (to use tho
terms of our late comprehensive fiseal statute) during
his lifetinie.  For example, & man supports his wife and
children whilst he lives, and upon his death they take his
property to themselves in the place of the previous alimen-
tation, and this is equally applicable to parents or to bro-
thers and sisters. In regard to mediate and more distant
relatives, the same principle of old applied with equal force
and stringency. But it was in that case the connection of
the tribe or lurger family. All who have studied Romaun
law in its original institutions will readily understand this.

We have here a test to apply to this part of our scheme
of distribution, and tried by it we shall find the principle
of sole paternal succession, not ouly to be wrong, but to
be precisely the reverse of what is right. The suecession
to property, as we have shown, is due to thoese who would
have been alimented by the deeeased if they had needed
such aid, and not to those who, in like circumstances of
necessity, would have alimented the deceased himself.—
The person whom the deceased would bave alimented
would not be the father alone, but the mother, and the
brothers, and sisters. The love is equal, and the natural
proximity is the same.

But the father's claim to the whole of his son’s estate is
otherwise a clear fallicy. When the son had no legal
right to property, the father might logically take all that
the son posscssed, as the Koglish husband does in case of
his wife, and as thc American slave-owner does in case of
his slave. But it being granted that the son can have a
scparate estate, the father’s claim to it is no better than
those of the mother and the brothers or sisters.  Tor, as it
is no longer supported by the patria potestas, it can only
have such force as reason can give to it ; and the just and
well understood policy of the law is to distribute, and not
to favour or compel accumulation in the hands of any single
person. But assuming that the father is nearer (artificially
speaking) than a brother or sister, that proximity is not of
itself conclusive to entitle him to the son’s entire succession;
for, in other points, our law has unhesitatingly disregarded
mere conventional symmetry, where equity and natural con-
siderations have not applicd also. The mother, being nearest
of kin, does not oust the brothers and sisters, though they
are a degree more remote than herself. The brothers and
sisters do oust the grandfather, though their calculated
kindred is supposed to be equal. In both cases the admis-
sion and the exclusion are founded on principles of nature
and equity, not of mere artificial and conventional syminetry.
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We have said enough, wethink, toshow the shortcoming'  Fecles, Q. C., for the plaintiff. (. S. Patlersan, coutra.
of our scheme of distribution on one point, and that it  Ropissoex, C. J., delivered the jwigment of the court.
needs such an alteration as shall bring us within the Ilue  The defendant, it is admitted, first beeame a truder after tho
ropean family in respect of private law. DBut there js Bankrupt Act', 7 Vie., ch. 10, had expired, b}xt while he was in
ancther and & graver point upon which we have even less business he was such n trader as would have como within the

e . . dist: f Enelish 1 It ; terms of that act, it 1t had been then in force. It is admitted also
hesitation in avowing ocur distaste of knghsh law, 1t 1 ypa¢ 10 became insolvent befure the passing of the act 19 & 20

one in respeet of which Lngland stands alone in Jurope— Vic,, chi. 03, und that on the 30th of March, 1857, he obtained a
we mean the law which allows every testator under all final order as an insolvent from the jwlge of the County Court,
circumstances, without regard te nature or justice, to ““i'“‘:"%“’{““‘c fs :’ic.,ch. 18, ("‘“".‘d"‘f I’Yl 1":.:: =0 ’}‘llc (‘;"f mi'
. " . H ' canuo colifesy, set any room 1or . question. 1¢ delend.
ahen.nto .thc whole pf' hiy persoua} estate to the dxsh?rlson " ant lm\‘ing’bccomo n trmlcrynfter the 7 \'nlc., ch. 10, expired is
of his wife and d“]drc"; By virtue of that couflict of | clearly not against him, for the 19 & 20 Vic., ch. 3, expressly
principles which dogs Kaglish law every where, & man; wakesin such cases: then it must be admitted that he was insol.
must support these persons so long as he lives; but at his, vent before the 19 & 20 Vic., ch. 93, was passed, and still it is
death, though possessed of ample weans, he may leave objected that he is disabled from obtaining a discharge under that

. ; statute. That statute, it is true, does apply in its operative
them penniless, and a burthen upon the stranger or the words to such traders only as come within the preamble of it ; and

parish.  Caprice or cruelty may impel him to do so, and . 44 tho legislature were in_great haste to repeal that uct in the
the law requires no better justification of an act which it following session by 20 Vie., ch. 1, as being prejudicial to the
affects to consider to be a legitimate cousequence of consti- public intercst, we should not feel ourtelves at liberty to ert>nd
tutional liberty. In this, as in many other points, the law I 3;%";&";;“""“ of the act to any case that does not como strictly
1s not A cqmltbmo with ﬂ.le m.tcl]cct and feehngs of the Now the preamble of the chapter 03 runs thus: ¢ Whereas there
community. Qur state of socicty demands a better 1aw 1 4re many persons, who, having been traders in Upper Cannda
than the unnatural formula, ¢ dicat testator et crit lex.” i within the meaning of the statute 7 Vic. ch. 10, cither before or
1t requires that the children at least should derive such a | since the expiration thercof, kave become insolvent, but by reason
benefit from their father’s estate by law at his death, as, of such expiration kave been unable to avail themsclves of its bene-

. . PN . fits.”” A these persons are by the act enabled to avail themselves
shall relieve the public from their being a burthen upon it, 1 o¢'61.0 henefit of tho insolvent sct 8 Vie., ch, 48.

however light.  The poor-law does much, but here it is of |~ As this defendant comes precisely within the preamble, I do
course inoperative. The restoration, however, of the old | mot seo where the question is. If he nad become insolvent after
common-law of England, the partes rationabiles, would af-; the passing of the act 19 & 20 Vic., ch. 93, it might be objected
fect this justice, and remove the paiuful inconsistency which | that the act in its language applicd ouly to past cases of insol-

f NS . vents; but having become insolvent before, the objection is pre-
we have referred to.—Law Magazine & Review, May, 1857. cisely within the letter of the preamble, and therefore within the

— act.
Judgment of non pros must bo entered.
U.C. REPORTS. il d
QUEEN'S BENCIIL CHAMBERS.
Reported by C. RonixsoN, ksQ., Barrister-al-Law. e

(Reported for the Law Journal, by C. E. ExcList, Evy. and A. MoNayp, Esq.)

. B,

BourToy v. Noussc.

Syitn v. CROOKS.
Insolvent—T Vic., chap,10—19 & 20 Ve, ckap. 03.

S .
Defcndant was & trader, within the 7 Vic,, ch. 10, but first became o after the I "_‘c““ Security for Costs. ..
expiration of that Act, and he became insolvent before the passing of 19 & 20 | In an application for security for costs, theaffidasit should state positively the ab

‘Vic., ch. 93. sonce trom the Country, and residence abroad.
ITeli, that he was clearly entitled to take the benefit of the Iatter Act, In gencral an obn(!’e‘rh for security for custs will not be granted unless a clear and
This was an action brought by the plaintiff against the defend- | Poditho cato Lo shews. (10th November, 1857.)

ant for the recovery of the amount of a promissory note made by . I .
the defendant to the plaintiff, for the sum of £45, dated 1st of | _This wa: an application for security for costs; defendant swore
June, 1350, and poyable three months after date, And by the (6th Nov.) that the Record was entered for trial in this cause at the
consent of the parties, and by tho order of the Honorable Mr. | Assizes for the County of Wentworth ; that he believed that plain-
Justice McLean, according to the Common Law Irocedure Act, | HE had left his place of abode in West Flamboro’, with his family
1856, the following caso was stated for the opinion of the court, | 304 effects, about ten days previously, and removed to tho United
without any pleadings: States for the purpose of residing there permanently, and that he

¢ The defendant, on the 30th March, 1857, obtained from the had no intimation of his intcntion to remove until that day, and
Judge of the County Court of tho United counties of Northumber- | that if a verdict were rendered for him in the cause ke would bo
Jand and Durham a final order in insolvency, under the Statute 8 | deprived of his remedy for costs, vnless sccurity were given for
Vie., ch. 48, extended by 19 & 20 Vic., ch. 93. tho same. He demanded security for costs from plaintifi’s Attor-

<1t is admitted that the defendant was a trader within the | Bey on 7th November, and waslxl-cfused. f .
meaning of the Bankrupt Act, 7 Vic., ch. 10, but first became o | Cause was shewn against the summondc: h°" sgcnmy, on tho
trader after the expiration of that act, and became insclvent | Grounds thatit was too late to apply, and that the affidavit was
before the passing of the act 19 & 20 Vic., ch. 93. not_sufficiently positive.

« The question for the opinion of the court is, whether the| No affidavits were filed in m:§wer._J .
defendant, as such trader, came within the description in the last | _ The following cases were cited: oymes v. Collinson, 2 D. &
mentioned act set forth, and go was cntitled to avail himself of its | L) 449; Sandys v. Hatler, 6 Dowl,, . C, 274; Dowling v. Har-
benefits. man, 6 M. & W., 131; Gell v. Cuvzon, 4, Ex. 318,

«If the court shall be of opinion in the negative, the judgment| Rosinsox, C. J.—I think in solate a stage I ought nut to grant
shall be entered up for the plaintiff for the amount of the said | this order. The Assizes at Hamilton commenced or 28th October,
note and interest, and costs of suit. If the court shall be of | and have been sitting twelve days. After a large amount of costs
opinion in the afirmative, then judgment of non pros., with costs | may have been already incurred for witnesses, T think I should
defence, shall be entered up for the defendant.” not interfere with such an order on an affidavit resting only on
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information and belief that the plaintitf has lately removed. lt} taken an assigninent of this timber, yet upon looking at his con-
might turn out tu be n misiake, amd then great inconvenience and, tract I find no stipulation whatever to restrict the purchaser in
expense woula he occasioned. Tt could surely have been posi-| the mode in which he was at liberty to cyt down and remove the
tively sworn to it plaintull huslately feft his tate place of residence, | timber,  Ilo for all that appears uny have have been at liberty to
and his family also, and at least it should have been stated posi-| remove every tree from the whole 200 acres the next day after the
tively. 1t is ditfurcnt from the statement s to plaintiff s living, ngreement was signed, if he could by possibility have produced the
abroad permancntly, hecause defeudunt may not he able to swear | means und power to do it.  So far from there being any stipulation
s positively to that. Order refused. | ngainst remoring machinery the privilege is the other way, to ena-
ble the purchaxer to remove uny that might bo considered fixtures.
The breach of the agreement is the non-payment of the purchase
Wausit r. Brows. moncy, and because of that breach the action is brought. The
Injunction, other branch of the clausn is tn all cases of otker injury, and it is
A wrlt of Injunctim undor the 286th sectio of the C. L I, A, 1856, witl anly be | equally clear that the prescot ease does not come under that head.
F';I‘l""'l';:"":w“:""l‘-"""r'"f' ';:“““:“*:":‘h'" L ﬂ:?"""lﬂ' :ﬂ" Jrom f:'"r"'wl'l'"""‘ or | The agreement for removing the timber does not retard the purcha-
;mlnl of any bn-:..'h urn‘fl:hmmct. or }Tu.:lr-l (l)lf(t‘t'rlkr:;(l::;l:ll:‘:l;::t‘(l?ll:(‘:;"l:’:‘:lile ser or his usxignee from removing when he pleases,but gives express
contract, or retating to e saine property or right —Whero under a clause con- | authority to remove, and that authority { caunot treat as being
tained in a contr t for the sale of timber the (\a-mlx.r bringsan action clvimmg ; ended or cortailed by the non-payment of the purchase money, or
a forfoitun: for default fn payment of the ptirchiase menay, 8 writ of Injunction be b e . 1l laintiff $erl t try i
wilt 1ot be granted (o pestrain the D fendant or hissssigios, fram cutting dowy | decanse the agreement gives the plaintifl a right of entry in caso
timber. of non-payment.
(January, 1853.) Besides this, the action of cjectment is not in its nuture for the
The plaintiff in this action oltained a sumnnons to show cause; purpose of continuing the agreemnent and proventing a breach or
why a writ of Injunction should not issue ngainst the defendant, preventing an injury, but it is rather to put an end to the ngree-
to restrain bim from cutting down, or cutting up and carrying | ment and to put the plaintiff in possession of Innd to which he has
away the timber, on Lot 26, in the 1st Concession of Deveham, or, o better legal title than his adversary.
from removing the house and boilers thereon.  The summons was,  Besides these arguments we find that the 283rd section gives
moved upon an aflidavit of thie plaintitf, who slso pus in an, the right to claim a writ of injunction, in like case and mau-
sgreement for the sale and purchase of the timber -aade between ver ay with respect to the writof mundamus, and that the 275h
himself and one Howatt, and a copy of an assignment to defen- | section excepts the remedy for mandawmus from actions of replevin
dant, of Howatt’s interest under the contract. jand cjectment. The same reasons which would apply to the one
LBurns, for defendant, showed cause against the summons, and, equally apply to the other. Sammons discharged,
conu;nd%d that the Common Law Procedure Act, 1806, did not, 5 — PP —
entitle the plaintiff to the Injunction claimed. 1 .. This decislon secuis to contlict with Rublus v. Porter 2 U. C. L. J., 230 ¥e
Burns, J.—Tho o-.ion is cjectment brought by the plaintiff, by | Wite 3 10, 107; and Fraser v. Jobins 3 1b, 212,
’A'et«sonf of thg mu-fulﬁ]mcn’tr of an ngreement to purchase a quani
tity of stauding timber. The defendant’s assignor had entere . :
into an agrecement to buy the standing timber oun Lot No. 26, in McEixsTry v. Arsorp.
the 1st Concession of Dereham, for £1,125 payable by instalments| Practice~—Special Endorsement—Judgment by dcfanlt.
and permission given to enter and remove the timber, and 8lso | Accounts delivered but not liquidated by admission of Defendant do not come

pernmission given to remove any machinery crected upon the land, V':’h"' !,"ﬁwlux of 41st Scc. C. L. . Act u8 to claims which may be specially
. . . - . . cudors=d.
which might be considered fixturcs, at the cxpiration of the time When ruch accounts have been speelnlly endorsed and final judgment signed

given for removing the timber, viz., 6th December, 1862, The; by Defendaut, a judze will set aside judginent without costs.
instalment of the purchase money, due 1st .August, 1857, was not [81st October, 1857.]
paid, and the saw-mill erected being destroyed by fire, the plain- | This summons was granted by Hagarty, J., on plaintiff, to shew
tiff brought his ejectment to recover back the possession upon a, cause why the judgment for want of appearance, and u‘l subso-~
clause in the agreement for ro-entry in case of non-payment. quent proceedings should not be set aside.
During the pendency of the action the plaintiff has applied for,| 1. Because the judgment was signed before the time for appear-
and obtained o summons for an Injunction to prevent the defen-|ing had expired.
dant to whom the purchbaser has assigned all his property, from| 2. Because it was signed upon a specially endorsed writ, and
cutting down the residue of the timber, and fromn removing the, that such special endorsement was not warranted by the C. L. P.
boilers which remained in the mill after the fire, and from remov-| Act in a case like the present.
ing o small house built upon the lot. The plaintiff has made] 3. Because tbe amount so endorsed, and for which judgment
affidavit that the instalment remains unpaid, that the purchaser has | had been signed, or o great portion thereof, was not duc at the
removed o large quantity of the timber, and that the remainder | time of issuing the sumwmous or at the time judgment was signed,
standing upon the lot will not pay the plaintiff : that he, the plain- | the goods sold having been sold on a credit.
tiff became security for the payment of the mill machiacry, and;, Or why judgment should not be set asidu on the merits and on
that he is looked to for payment thereof, and that the debtor has | payment of costs.
absconded, and he claims a writ of Injunction, as mentioned. The writ was served on Tucsday, 6th October, 1857. It was
It scems to me quite clear that the plaintiff in this action is not | endorsed that Plaintiff claimed £3uv for debt and £4 10s. for costs.
entitled to claim a writ of injunction for any of the purposes men-| And particulars of the claim were thus given:—
tioned. The application is made under the 286th section of the| 1857,
C. L. P. Act, 1856, during the pendency of the suit. That sec-| Scpt. 9th. To amount of account for goods sold and delivered

tion gives the power afler the commencement of the action, to obtain by plaintiff to defendant, as per account rendered to this
an injunction in the meantime, but we must return to the 283rd date, £227 153, 3d., and interest on £227 153, 3d, from 9th
section, to sce the kind of action in which an Injunction is to be Sept., 1857, till judgment.

granted. There we find, that it is in cases of breach of contract,| Final judgment was entered 16th October, 1857, for £233 93. 9d.
or other injury, where the party may maintsin his action in like | damages and costs.

case and maunner, as provided for, with respect to Mandamus, and| On 20th October defendant’s attorney demanded particulars of
the action should be to claim a writ of injunction against the| plaintiff's demand, with dates, which the latter refused to give.
yepetition or continuance of such breach of contract or other; The defendant swore tha. he verily believed the summons was
injury, or recommittal of any breach of contract or injury of a|nut served on him before 9th October, and that appearance was
like kind arising out of the same contract, or relating to the same | entered for him on 19th October.

property or right. As regards this defendant po contract exists| That he had in vain demanded particulars of plaintif°s demand,
between him and the plaintiff at all; but if we should suppose| with dates, and that he had ne means of ascertaining the particu-
that a duty was cast upon the defendant by reason of his having| lars otherwisce than by the endorsement on the writ.
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That the goeds plaintiff was suing for were bought upon a cer- !
tain fixed credit and at various times. I

That the credit for o very sall portion of the goods may lmvcI
oxpired before action, butnot as to nearly the whole of the goods. !

That without further pnrticulars he could not say as to what!
amount the crodit had expired. That if plaintiff had cver rcn~|
dered a full and particular account of his claim, it was lost or
destroyed. Defendant swore to merits,

Plaintif mado afiidavit that it was not trae that the goods were
sold upoun o fixed credit.

That nccording to plaintif’s understanding of the sale, the
whole amount sued for wns due before action.

That an iuvoice was seut to defoundant with each purchase, con-
taning full particulars. .

That defendant gave his note for £58 15s. 8d. for one portion
of the amount, winch noto was dishonoured and in plaintifi’s
haunds unpaid.

Rosixsox, C.J.—The allegation that the summons was not
served till the Oth is not made in positive terms and canuot thero-
fore be taken as a denial of the bailiff’s aflidavit, that be served
it ou the Gth October. The objection is not pressed on that
ground.

The judgment as upon & specinlly endorsed writ can hardly be
sustained, for independently of the objection that the plaintitf
claims £300 in one part ¢ he endorsement and a much lesg sum
in another, I should have great difficulty in saying, that this is a
case within the clause respecting specially endorsed writs.

It certainly does not como withia the language of the clause
itself—whether tho Schedule A, No. 5, can be taken to have the
effect of extending the operation of the clause to cases which
certainly are not within the terms of the clause itself is a ques-
tion, and it is one on which I havo much doubt. Itisa case ia
which the illustration by cxample goes decidedly beyond the rute.
I this case could bo brought under the 41st clause it would only
bo by resding the Schedule A, No. 6, as part of the clause itself;
and then this case, it might be contended, would come within that
part of the Schedule No. 5 which relates to accounts referred to
as delivered. .

I make the summons absolute for setting asido the judgment,
but without giving any dircction as to costs. It is fit, on the afli-
davits, that the defendant should have an opportunity of contesting
on tho trial whether the credit bad cxpired in respect to all the
goods. Order accordingly.

ARNoOLD v. ROBERTION.
Practice.—Interlocutory Judgment.—Merits.

Under very special circumstances an interlocutory judgment (final) may bo set
aside aftcr a trial has been lost.
In such case, a very strong caso must bo shown, and the dela; should be salis-

factorily explatned. (10th November, 1857.)

A summons was granted on 28th October, 1857, on the p}aintiﬂ',
to show cause why the judgment by defuunlt signed in this cause
should not be set aside and the defendant admitted to plead on
payment of costs. .

The action was commenced by summons, on 10th June, 1857,
which was served on 11th June, 1856, and specially endorsed.

Final judgment was signed 22nd June, for want of appearance,
for £178 153, 8d. (besides costs). A fi. fa. wasissucd 30th June,
and delivered to the Sheriff (not shown whether it had been acted |
upon, and if not, why not). i

Defendant swore that he made the note payable to Joel Carpen-
ter or order, for the accommodation of Carpenter—note dated
20th September, 1856. .

That Carpenter & Co. discounted the note, and took it up at
maturity, or goon after.

That def-adant never received any consideration for the note;
and that after it had been settled it was never considered that it)
gave to payees any claim upon defendant. .

That ‘defendant instructed an attorney to defend for him, who
ncglected to do so. .

That Carpenter & Co. had become insolvent. |

That defendant had & good defence on the merits.

|

That if he wero allowed to plead he wus willing to
at the then Toronte Aseizes.

That the plaintiff sued asy nssignee of Carpenter & Co., whoso
property, debts and eflecty, had beer assigned to him; and that
their boaks, in plaintifl®s pussession, showed that this note wasan
accomimodation notc.

Inanswer, an affidavit of Carpenter was filed, in which he swore

That e helieved the defendant to be in insolvent circumstances,
and that if the judgment were sct aside the debt would be lost.

That the debts and effects of himself and partuer were assigned
to plaintifl.

That while Carpenter & Co. were earrying on business defendant
was Iargely indebted to them, nnd gave this note to them on account
of his debt.

That often bofore assigning the note to plaintiff, Carpenter had
asked defendant for his nccount against the firm, but never could
get it; and that befure assigning tho note they endorsed on it
what they believed to be tho amount of the credit which defendant
was entitled to for work done for Carpenter & Co., in Hamilton,
as a earpenter,

The defendaut alyo swore that the plaintiff reccived tho note
under a gencral assigntoent mado by the firm to him for the benefit
of their creditors; that ho took it after it was due and gave no
value for it, and had no personal interest in it and he gavo rea-
sons for his not having appearcd, and for his delay ia applying,

Rorixsox, C. J.—The defendant does not satisfactorily account
for his delay and want of attention to his defence, but his nflidavits
aro very strong. Itis not denied, but is admitted, that plaintiff is
suing merely as assigneo of the estate of the insolvent firm, and ho
stands thereforo in no other situation than Carpenter & Co. would
do if they were suing.

Unless the defendant hags perjured himself, gross injustice would
bo done by compelling the defendants to pay the noate; for they
swear that they really are not inbebted to Carpenter & Co. in any
amount, though they bad large transactions togother, but they
hold unpaid notes of theirs to a larger amount than this note; and
all this is in addition to the defendant’s positive declara. an that
he made tbe note solely for the accommodation of Carpenter & Co.

Though it is seldom that an interlocutory judgment is set asido
where o trin! has been lost, yet on tho statements made in this
case [ think it right to do it; but I exact as a condition that the
defendant shall secure the debt and interest to the satisfaction of
the Clerk of the Court of Coramon Pleas, and pay the costs of
the judgment and of this spplication, and plead issuably within a
fortnight.

£o to trianl

Order accordingly.

Baxk or U, C., v. Kercnoy & RoMAINE.
Practice—Pleading—Costs.

Then a pleahas been struck out as false and bad §n law, another plea setting up
idcntlm:{ the same defeuce, but 50 worded as to make it good 1 law, will not

i general be allowed.

The truth of a plea cannot be tried on affdavit, though in particular cases when
the plea has caused different issucs, has been exceedingly intricate, or has been
[ mockln‘g of the proceedings of the Court, & discretionary power may be cxer-
cised by the Judge.

Pleading a second time without paying the costs of previous pleas struck out
with costs, will not make tho latter pleas irregular.

(312 December, 1857.)

This was an action against Ketchum asmaker, and Romaine, as
endorser of a note; Ketchum pleaded on 7th Noveraber, 1857, that
before and at the time of indorsement of the note, the other
defendant—Romaine owed him an amount cxcecding the note, on
an account stated, and that Romaine in fraud of Eetchum and in
collusion with plaintiff, and to deprive him of his right of set-off
cndorsed the note to plaintiff who sucd as Romaine’s agent, and
on the understanding that the amount was tn be collected from
Ketchum, though Romaine is joined as defendant.

On bebalf of plaintiff, affidavits were filed, onc by Romaine
showing that the plea was false and by the Discount Clerk of
plaintiffs that the note was discounted by plaintiffs for Romaing
while current and the proceeds placed to his credit.

By an order of Mr. Justice Richards, dated 24th November,
1857, drawn up on hearing the parties, this plea was ordered to



70 LAW JO

URNAL. [Marcn,

bo set aside as bad in law auwd fulse in feet,, aad tt was also
ordered that Ketchuns should puay the costs of the npplieation,

On the same dny and before taxntion or payment of costs,
Ketchum’s attoracy filed and served nuother plon, being a general
plea that the note was sbtained from defendant Ketchum by plain.
tifls, and by defendnnt Romaine, in coltusion with plaintifl, by
frund, covin and misrepresentation.

The present application was by plaintifis to have this plea also
set aside ns false in fuct and the swwme i substance ay the plea
already pleaded, and becuuse it was pleaded betore payment of
tha cests nadee the fiest applicntion, and that plaintdls be at
liberty to sign judgment.

A summong was granted on the affidavits and papers filed on
the ficst application, and on unother aflidavit stuting the additionad
facts and that the plea was substantiully the same and was also
wholly uutrue.

Cause way shewn by Melutyre for Ketchun, no affidavit was
filed, and it was conceded that no other frawld or defeace was
relied on under the second plen than under the first—Dbut it was
insisted, that being a plea good in law its truth could not be
enquired tuto oa aflidavit, aud that as leave to sign judgment for
want of a plea, was neither asked nor granted on the first appli-
cation—that the second plea was regular,

For phaintifis were cited—Qulds v Harrizon, 10 Ex., 372; Dowes
v. Howell, 2 U. C, Ch., 1843 Sherwood v. Marek, 1, ib., 1706.

For Defendant— Watking v. Hendersan, 9 M. & W., 432 ; Brooke
v. Arnotd, Tay. U. C. R., 255 Emanuel v. Randall, 8 Dowl. P.C,
298; Nutt v, Rush. T 0. & L., 1925 Levyv. lwbton, 14 4. B, 148
West v. Brown, 3 U. C. Q. B,, 291 ; Bunk of Mantreal v, Humphries
et al, 1b., 463.

Haoarry, J.~The casc strikes me gy betng in this positien:
s plea was pleaded shewing at Jarge the particular ficts of defence
relied on. This was set aside 28 bed ia law aad false ia fact.

A geaere plea of fraud is then offered, and in answer to affida-
vits that it is alse folae and substantially the same as the first plea
the ucfendant files uo affvlavits, and on argument adiaits that he
has no other defence to offer under it than under the Srst, and
simply rests an his technical right to plead as be has done.

It appea.s to me that I would be sanctioning & very improper
trifling with the administration of justice if I did not strike out
this lact plea. A competent authority orders the defence which

defendant to be set aside as bad in law as well as fact. The de-
foendant admits on the beaving of this application, that 3t is on the
same facts he relies 1o support the general plen now pleaded. He
thus by an evasion or a change of wosds desires 1o force the Court
to try an issue on matters already very preperly decided to be no
defence, and to delay the course of justice for n jong time by alle-
gations which after all that has taken place hie must know to be
untyie.

If the defendant Ketchum venlly desire to urge any tenable
defence he has twice had the opportunity of doing so, and even
now could be heard on affidavit for such purpose.

It iz on these grounds I decide against the plea. I do not pro-
ceed on any assumed right to try on affidarit the truth of @ gencral
plen of fraud in any ordinary case, nor do I sce my way to yickd-
ing {n plaintifi’s argument, that the sccond plea was irregular as
pleaded without leave and before payment of costs of first appli-
cation.

In ane of the strongest cases far defendant, Smitk v, Backweel?,
4 Bing., 512, one of the learned judges in summing up the cases
in which the truth of o plea would be enquired iuto, says: * When
« the ples has raised diffcrent issues, has brea cxceedingly intri-
“ggte, or has been o mocking of the proceedings of the Court, a
“ discretionary power has sometimes been caercised by the judges.”

T think this case comes emphatically w+iin the last of the three
rules of the above category.

1 direct that the plea be set aside, and *hot plaintiffs be at libey.
ty to sipn judgment. Uuder the circamstances I think the costs
should be costs in the cause.

i

would have spread upon the record all the facts relied on by they

COUNTY CCOCURTS, U. C.

In the Cvnnty Court of the United Connties of Frontenae Lesnox & Addiugton.
(Beture KeaNngs Makuhur, Kap, Q.0 Judys )

(Bepuried by W, G, Draein, g, M. A, Barrutead Law.)

Froxrexac Divisiox Nosoer Two, Soxs or PTeMegnaxce of
Caxapa Wesr v. Ruvstox axp Stacky.

This was aa nction of replevin, brought to recover possession
of cerinin goods and chattels taken by defendants. The main
object of the platutiffs was to rvcover the specific articles taken,
The writ was placed in the hauds of the Sheril, who was unable
toreplevy the goods. Defore the writ was served, Uraper obtained
a sumutons, under see. 176 of the C. L. P, Act, 1856, calling on
defendants to show cause why they should not cpswer certain in-
terrogatories, on grounds disclosed in aflidnvits,

The aftiduvit of plaintifis’ agent stated the nature of the action,
and the object in view——viz., to obtain back the particular chattels:
that the plaintiffs had a good eause of action : that material bene-
fit to the plaintiffs would be derived feom the discovery sought, and
that incffectual attempts bad been made by the Sheriff to recover
back the ctiattels, whick deponent believed to s in possession or
custody of the defendants, or some vne of them.

An aflidavit of plaiatiffs’ attorney, to the same effect, was also
put in.

Also 8 copy of the interrogatories which it was desired to gd-
minister.

2lenderson showed cause, and objected- ~1st. Thut the defendants
were not before the Court, as they had not been served with the
writ, and therefore that the upplication was premsiure.

2nd. That even 3f the parties were before the Court the
tnterragatories could not Le delivered until declaration was served.
He cited Maron v, Jenury, 10 Ex. 486.

Drager, in reply, urged that the appearance of the parties to
the summons wng o waiver of any objection as to their not being
; before the Court; aad that interrogataries could be administered
ut any time by leave of the Conyt, provided the Judge was of
opinien thut they were reasonable or necessary.

e cited Flitcroft v. Fletcher, 2 Jur. N. 8. 191 Croomer v.
Morrison, 2 Jur. N. 8. 163; Poll v. Young, 1 Jur. N, 8. 1189,

Macsexzig, J.—~1 dismiss this appheativn, beeause I thisk the
defendants ure not propetly before the Court. I do not consider
their appearance bere to day as a waiver, Uthink forther that
the discovery contenplnted by the Statate is restricted to matters
of pleading nuod evidence, and not such as is vought bere. Itis
oot intended to assist the officers of the Court in executing thcir

Quty.

Summons discharged, without costs.

Norz.—Tho Interrogatories poioted altogetber to a discovery of the place where
the chattels were cuncealed.

{Before A, Cuewexs, Ese., Judge of the County nf Eeser)

Ix Re Essex Erxcriox.
Controcerfe Elections.—Statule 20 ¥ic. cap. 23 ~Service af Notice.

It §s not essamtial 1o the duo scrvico of the notice mede noccarary by aec, 1 of the
Statute 20 Vie,, cap, 23, that it sheuld be wade o the mannes preseribed by
that Act. Where. thereforo, the sitting member removed himisclf sud his
family, so as to avald « persoual secvloe, 20 contieded sbeenit or concesied for
the fourt-ea days stlowed by the atatuts fur persanst svevlcs ot service at his
residento 2pon & grown up person of his faally seevice, by vailiaga mf}‘ of the
notiee op the door of his residence, and by leaving s copy with hls brotler, who
'was also bis agent, was held sufficient.

This was an application under Stat. 20 Vic. cap. 23, for an ap-
pointment to take evidence on behalf of the petitioner, Arthur
Rankio, Fsq.

On the 8th Feliruary, 1858, the application was made in writing
to the County Judge, on affidavits, shewing a substituted service
for the notice required by the statute by leaving o copy of it at
the residence of Mr. McLeod, the sitting member, with some
grown up person of hiz family. The affidavits showed that he
removed himself and his family dwring the whole fourteen days
required for sercice nnd that none of them could be found. That
the notice was nailed to the door of his residence within the proper

Order accordicgly.

time, and that & copy was served o bis brother Charles, lis agent
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rad man of business. They alse showed that previously every| On thethirteenth, Draper shewed cause, sud argued thut as the
reagenable effort had been mudo to cffect o personal service, and] Writ was issued, and «ll the proceedings taken under the Act
thatsfterwurds, on 2d February, the netico was personatly served. | amendiag the Law of Replevin, that it wus net necessary that the
Tho sitting member thercupor served s auswer, in which hel Sheriff’ shoald seize the goods ut nll, thut the action then becameo
protested agsinst the legality of the serviee of the natice. 'This{ e in the pature of trevspass or traver, uud that under the Act
point having been raised i limene was presested for decision, damages wight be recovered in place of the chattels themselves.

Chewett, Co. J—The lata Stat, 20 Vic. cap. 23, see 10, provides] That as as the defendants hnd been parties to the removal of the
that the Controverted Elections Act of 1851, 14 & 13 Vic. c. I, shall| £00ds, and refused to produce them to the Sheriff 5t did not ke in
wuth a1 be consteaed g8 gae Act, s if ifs provisions were rontmned their n}ouths‘w rase this objection, aud thatthe effect uf Mr. Hen-
in the Act of 1851, and provides by its Gth sec. that tae Uaunty | derson’s motion would be to do away with il the benchit inteaded

1858.] 71

o

Judge shiall be i the place and stead of the commissioner wberein
mentianed to all jntents and purposes saving as is meatioued in
the Gth section, .

The 155th sec. of the Act of 1831 provides that the omisvion to
observ2 strictly sny directions or provisions i it shiall not be fatal
if declared by the Election Comumittee not to affect the substantial
questions at issue or the irue merits thereof, exeept only where

by the use of negative as well as afficmative terms an intention Js'

manifested that such cuurse of proceeding nnd no other as to time,
place, and circumstance should be fallowed.

The 9th scction of the Act of 1857 provides that nothing in &
shall prevent the application of the 160th section of the act of
1857, in any case not provided for by the act of 1837,

The 100th sec. of the Act 18531, provides, ¢ That if any case
artses for which no express provision is made by the Act, and in
which {if ireated as a cage wholly without the purview (/2. body
of the Act) there would be a manifest failure of justice without
any crrov, fault, or meglect of the party interested, then such
case shall not be held fo be omitled, but it shall be lawfud for the

Speaker, General Elections Committee, Chairman’s Panel, Sclect,

Committee, or Commissioner, to adopt suck proceedings as they
shall deemn most consonaut o the express provisions, spirit, and
igtent of the Act, and report the same to the House, which pro-
cecding shall not be held ilfegal unless inconsistent with seme
;}tpr’ess provision of the Act or some other existing provision of
aw.”

T am of opinien that there ave no negative terms in the Act as
to service of this notice, manifesting an intentica that the course
of proteeding ag to services smentionced in its 3rd sec. should be
followed and 1o other. And I consider that if the wotds of the
Inst Stat. 20 Vie. cap. 23, were adhered to ns regards the service
without looking at the Act of 1831, of which latter the former
forms a part, it would cause & manifest failuve of justice wdhout
the error, fault, or neglect of the party interested. Acd Icon-
sider, the servico for the pre-ent sufficient under the circum-
stances, aud as complying with the spirit and intent of both
Acts read a3 ore under the several sections sbove cited so far
as to authorise me to make the pecessary appointment and
o on with the examination of witnesses uader these Statutes.
In doing so I am adopting » pr ing most nt te the
express provisions, spirit and iatent of these Acts. I shall report
the same with other praceedings to the House for its information,
leaving it to the HHouse or Committee to decide if this course be
inconsistent with these Statutes, or with some or any other existing
provision of law beating on the questions tnvolved.

"

CORRESPONDENCE.

Xo the Editors of the Law Journal, Tbronto.

GextieueN :—May I ask your attention to the following:

In the County Court of the United Countics of Frontenac, Lennox,
and dddington,

Faoxrevac Division No. 2, Soxs oF TEMUERANCE oF CANADA
West v. RupstonN AND Stacky,

Oa the twellth of Februnry, JMenderson obtained a summons,
calfing on the plaiattlt to show cause why the service of the Writ
of Replesin issued in this eause, should not be set aside, on the
ground that the Sheriff had not replevied the goods and chattels,
or any part thereol, 83 by law he is required te do.

to be conveyed by the Act.

Jleld by Kenueth McKenzie, Judge, that the service was good.
Summons dismissed without costs.

The point was decided vpon the mearing to be given tu the
words at the end of the provise to the first section of 14 & 15
Vie. cup. 64, passed 1851, « By reason of the sams not being
in the possessian of the Defendant or of any person for him.”
The Judga held that the word * same * referred to the property
and not to the residue mentioned in the proviso.

As it ig o very important question, will you give througk
the medium of your paper an opinion? 1las the puint been
decided in any of the Superior Courts. A Susscriser,

Kingstoun, Feb. 27, 1858,

{We cannot undextake fo sit in Appeal on a decision of the
Judge of the United Counties of Frontenac, Lennox, and Ad-
dington. A comparison of section G with the part of section
1of 14 & 15 Vie. cap. 64, referred to by our correspondent
leaves little raom for doubt ns to the truo weaning of the lat-
ter. Tho only decided case at all bearing upon the question
of which we have any kauwledge is Crawfurd v, Thomas, 7
U.C. C. P. 63.—Eps. L.J ]

To the Editors of the Law Journal.

Gexteeney,—I feel it must be as gratifying to you us it iy
ancouraging to me, tofind that hitherto by a happy concatenn-
tion of circumstances, which ¥ trust will continue until we
bave accomplished our uvdertaking, each publication by vou
of each article or commmugication upon Chancery reform, bus
been followed by some attendant result mare or less beneficial ;
theugh all of them, X hope, but the shadows which coming
events cast before them.  Thus your editorial was immediately
followed by the remedial statute alluded to in my former let-
ter; that letter by the new sules of Chancery of the 23rd,
Dec., 1857, and tbe lctfers of our assistauts, X, Y. Z."" <“q
Country Selicitor” and * Caadjator,” by a gencral meeting
of the Toronte branch of the profession, for the purpose of
petitioning Parliament to take the subject into consideration,
and to grant us some reliel from the unendurable moaster
gricvanco of the Master's “ cireumlocution office.”” What our
assistants say as to the effect of the additions they suggest to
my former letter isundeniable, but nothing is lostto the cause,
for it comes moch better and moro ably from them. Inmy
letter it would have nssumed the aspect of assertion.  In theirs
it gains the additional quality of corroborative evidence, and
besides we should remember that Mungo Park whea be pub-
lished his travels, and by the ndveice of judicious friends, re-
luctantly omitted some of the mast startling, though undoubted
teaths of the lerra fncognita through which ho passed, even

u found to his cost, how dangerous an experiment it sume-
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times 33 to tell too much unexpected trath to the multitado at
one time. IIia veracity was impugned, and he himself ridi-
culed for publishing what that very same multitede without
difliculty afterwards implicicty believed tugether with nll he
omitted, simply becnuse subsequent travellers reiisserted the
assertion of the first discoverer.  The case * Coadjutor” men-
tions is bad cnough, bus the worst of it is not merely that it is
undoubted Chancery luw, and that the Judges conld not ny the
Inw stands, do otherwise, but also that it does not show the
full extent of the cril which is as appears by a late Baglish case
in 30 Law Times, that even judgment creditors are at liberty
to treat tho whole proceeding ns a useless expensive sham, by
paying no attention to it, in which case in England they must
be added as parties to the suit by supplemental Bill, and by
analogy here by the mode our rales have specified instead.

As to the new rules of Mod December, 1857, they will un-
doubtedly have an excellent cifect partly by enabling the
Judges at the hearing, to bave some personal knowledge
through eue of their number of the description of the witnesses
who give the evidence upon which the decree of the Court is
to be founded, and manner in which they give such evidence,
Bat chiefly by abolishing one of the main brarches of the use-
less and frightful system of delays and dishursements prae-
tised aad fostered in the Master’s * cireumlocution effice.”

Siill those rules are imperfect in this respeet, that in order
properly to carry out the apalogy to the Common Law Nisi
Privs, {(which is what was iatended by the Statute,} the
presiding Judge, {unless where he shall not conclude the
taking evidence for some sufficient cause shown to him, or
unless where the ease is so specisl that in his opinion it
caunot properly be then decided,) should proceed fortlwith
1o make his decres in the sudt; which decree, like a verdict,
should be final, unless questioned in the nest ensuing term
by either party, in which case the whole Court should make
such decree, as they should judge fit to be made under the
circumstances irrespective of the Nisi Prius decree, if we
may el it so.  No new trials ought to bo granted except in
very speeial cases, where the Court should have liberty to
grant them, to ascertain facts by a jury, if necessary for the
cads of justice.

‘The Court should also have power if they chaose to appoint
any other day in Chambers fur taking auy additional evidence
they might thiuk fit to receive as having been tmproperly re-
jected, or for any other suflicient reason, and Lesides what 1
have above stated, those new rules making the hearing terms
only half yearly instead of quarterly, as heretofore, (although
I have no doubt the change was unaveidable in order to en-
able the Judges to get through their work, which I admit is
excessive, and more thap they onght to be called on to perforn,
being an attempt to compel three Judges in Chancery to ac-
complish the same amount of work as keeps six Common Law
Judges very busy in properly performing, in the Common Law
Courts,) will, it is apparent, mest materially refard business,
and skows with painful distinctness, how absolutely necessary
it is us a prefaratory step to any improvement to alter the pre-
sent condition of the Court of Chancery, by one or other of
tho wodes suggested in my former letier; cither of which

will enable the business of the Court to he properly and
promptly performed by supplying a sufficient amount of
Judges to go Circuits, and a suficient aumber of tribunals to
dispuse of the business with reasonable celerity, Until that
is done matters must remain much as they are at present.
Every effurt of the Court to du good in one direetion, ean only
be accomplished by doing an atmost equal antount of dnwage
in some other direction. A change of evilis all we can eox-
pect, and we should esteem the change a lucky one, when it
succeeds in giving us a lesser for a greater,

Nor can any person hope to avert the edium whick attaches
to the systemn, by attempting to impute to the judges, person”
atly, any portion of the pernicious results produced by the
practice they found established in their Courts, and are
bound to administer, as they find it. On the contrary, its
Judges as a body are admitied to be men of very high judi-
ctal attainments and gualifieations, Nec men so circumstan-
eed could do otherwise than they have done.

It is true, o fow isolated instances oceurring f{rom time to
time might be pointed out where individuals who had unfor-
tunately received all their Jegal ecducation in the Master’s
office, and who being forced to expend all their energies, the
Lest part of their lives, exclusively in attempting to surmount
the various perplexing tntrieaeies, and ia distinguishing, sepa-
rating, and classifying the various arbitrary distinetions, with-
out heing differences, which form the code of that department
and the duty of ita kead to perform, happening to he elevated
to the Chancery Dench, have from mere force of habit, without
any ill intentivp, in some instances applied the objectless arbi-
trary rudes of the Master’s ¢ circumlcention office,” ta questions
which should have been decided according to the general
waxims of equity, and thus by losing sight of great principles
and sticking upon decided cases, and refusing to go beyoud
their Jetter, and endeavouring to make the decision of every
case depend on fine drawn hair-splitting distinctions with
which they were familiar, jnstead of the comprehensive funda-
mental maxims of equity, the knowledge and application of
which were wholly unknown to them, regardless of the good
old maxim, “qui herd in litera, heeret in cortice,” and by so
doing, have in some meosure added o the confusion. Still
the number of such instances are not sufficiently sumerous,
nor their influence sufficiently great to render them worthy of
consideration in the discussion of n guestion like the present.
The teuth is, that Judges, Bar, and Clients are alike the vie-
tims, though not in the same degree, of the same judicial
mounster ; and when it is apparcat that such is the case, and
when no one in Canads has been found sufficiently reckless of
charaeter and consequences, o attempt to disprove it although
tempted by the cxhibition of o few not perfectly nceurate
statements of details, {not, however, affecting the merits,)
purposely held out as a bait to draw out advacates of the pre-
sent state of affairs, if there were any such to be found, which,
T am happy 10 sec there are not, it scems to me there is really
hut one question worth considering, and thatis, are we, or
are we not, to continue to proceed as heretofore, with the di-
latory removal picce by picce, of that immense mass of
gross abuses, which from time te ime has grown out of the
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parent trank, and taken root, propagated, and spread aver its
whale sucfece, until the original is completely enveluped, and
nothing is left apparent but ene heterogencvus mass of useless
corrading legsd fungi,—pussing one whole statuto this year

quantity of eavthenware of the value of £3 18s, 6d, and in giving
his vrder desived that it should not be exceeded. A erate contam-
ing, bevide the gonds ordered eertain other articles of earthen-
warre, Lo the amount of L1 2~ 6d., war on the 24th October for-
warded by the plaintiff fo the defendant 3 and in the inveies alt
the govds so sent were lumped together and charged to the defeud-

tu remove one solitary excresence, which siatute the Court '

. Tt ant.
may next year, make rules to carry into effect, which rules | n  pordint an the arival of the crate refused to aceept it
if they have good Inck, may apply to eases which will occur | alleging unreasanable delay in the exccution of the ordec, bug

the year after, in the vague hope, that ultimately, at somo . wuking no ohjection to the exted qnantity.  Tho phintiff having

. N ‘e . ctamt .| brought His action for goods suld amd defivered, the jury foumd that
almist inappreciable distauce of time, posterity whose an-{ there hnd been e unreasonable delay ; but the defeadant caimed

cestors are yet unborn may derive the full benefit, of what, 4 yon-suit on account of the goads in excess having been sent.
we at any time, and now might accomplish at ono stroke ; in-| The plaintifis having bad a verhet for the amount of the goods
stead of proceeding a¢ ance, with mavly alacrity, and deter-| e S e Tt G ihe Sefendunk fo ke o
mination to give that stroke by simply passing some saeh| 5 (he additiona! goods entitled him 10 reject the whole. °
statute as was sugzested in my former letter, although after} o by Lord Cavrnrrr, C. ., and Wicnrsay, J., that the
all, having become habituated to the existing evils by such | defendant way, but by Corririver ead Exues, J. 3., that be was
long and tame submission, that might perhaps be justly con- i tiot entitled to reject the whole ot necount of the excess.
sidered too bold a course for us to pursue. Aund on sober
second thoughts, it might be a better and more philosophical: ¢.C. R. Reoixa v. Poorr asp Yrares. Nov. 28,
attitude for us to assume, to sit down tailor-fushion, and with |,  Larcemymddninus furandie—Intension to divest owner’s property,
folded arms, eyes shut, and mouths wide open, continus as{ It is essential to larceny that there be the intention to divest
heretofore, inwardly t pray and patiently wait for Providence ; b0 Pwperty of the owner by wrong, =Where therelire the
t> drop inte the paping aperture, some panacen capahle of . t::’\:;:r:l:?abts% :;3':_’;‘:“:&{& %ffﬁz&;‘iﬁif ;;03:2 f:n:e’;ffe:.‘flz;
curing those evils which we have not the energy to eradicate; , fquantity of finished gloves, with the intent of frandulently sb-
and who knows Dbut that Heaven, wearied at length by our , Wining payment fur thew, as for so many gloves finished by them-
pissive endurauce, may as of old, in pity fur our furlorn con. | SIVess Held; that they wers not guilty of larceny.
dition, reliove us by some appropriate miracle, and spare us
the necessity of asy exertion.

Yours, &e.,

C.C.R. Recixa v Warsox. Nor. 21,

Lulse presences—Qltaining money by fraudulenily inducing a person
to erter 1nto @ purtuershup and adeance money——Lxagyerated
statement of profits.

Upon an indictnsent containing several counfs for obtaining
money under false pretences, the evidence weat ta show that the
defendant had by fraudulent misrepresentations of the business ho
twuy doiug in a trade induced the prosccutor to enter into a part-
nership agreement, and advance £500 t¢ the concern; but it
. o — . s {did not appear that the trade was altogether a fiction or that the
EX. Hepsox v, Baxespave. Nov. 19. ¢ qr_socutor had repudiated the partnersiip.  The question for the
Carriers—Refusal &y Consignse to recave goods—Duty of currier | Court being whetker upon such evidence, the jury were bound to

thereupon——Iaabildity for loss by leakage, { convict the defendant; Jeld, that hie was entitied to an acquittal

There is no general duty imposed upon eavriers to give notice; &9 it was cousistent with the evidence that the prosecutor as part-
to the consignor of the refusal by the consignee to reccive theRer, Was interested in the moncey obtatned.
goods,

A puncheon of gin was sent by a carrier from L. to B.; upon
its arrival at B., the consignee declined to receive it the carrier
without giving the censignee notice, although he kaew his «ddress,
Maced the puncheon in « warchouse at B,, where it remained for
several months, ot the expiration of which time 3t was found to.
hare been dimirished to the extent of 35 gallons, which had pro-!
bably been improperly sbstracted. ffeld, that if it was a question ;
of law these facts did not give rise to any duty on the part of the|
carrier to give notice to the consignor of the puachesn being!
declined; and if a2 question of fact, that a finding of the jury' o ¢ R,
negativing any such duty wag warranted by the faets. ’

Where there was some evidence of o cask of gin having Jeaked
during the transit—Jeld, that it was righely left to the jury to say! A, delivers to B. n document requiring him to produce sccounts
whether the teakage was in consequence of the negligence of the Kc., at a trialin a Connty Court, intitnled of the Court, and giv-
carrier, a8 the word negligence was used relatively ta the cask ing the names of plaiatif and defendant, with a staloment in the
being leaky, and the dwrection did uot negutive the hability of the’ margin of the amount of the sum claimed, no such cnuse really
carrier as an insurer. 1 existing.

On an indictment against A, for feloniously causing to be deli-

Q. b Levy, of al, ». GrExs. Nov. 24. 1 :;grtelzletgoﬁ;‘?y)}:‘\g)::g:;r?art:ng to be n copy of n certain process
# ¥ £2

Sale of goots— Vendor sending goods in excess—TRight of Nejertion, Held, that the docuimnent above mentioned was a notice to pro-

The defendant, o shopkeeper a8 Petesborough, on 2ith Decem. | duee dosuments, &e., between party and party, and not » process
ber, 1836, ordered of the plajatiff, wholesale dealers ag Bristel, aof tha Court, nor did it purpart to be so.

A Cury Savscior.

-

MONTHLY REPERTORY.

COMMON Law.

C.C.R Nov. 14, 30,
Lwdezzloment—Evidence— Trustee of a Savings' Bani.

Reriva o, Essex.

In an indictment for cmbezzeling money, the property of g
trustee of a saviag’s bank, it is not enough to show that the trus.
tee werely acted ng such ot one occasgion, without producing dircet
evidence of his appointment s such trustee.

Regisa e Witniax Casrin. Nov. 30.
Flictitious process of a Caurt—What nat suck @ process.
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REVIEW OF BOOKS.

Tue Cousox Law Procepene Acr, 31856; I'ne Couxty
Courrs’ Proceovee Acr, 1856: Axp vue New Rutes or
Couvrr, with Neates of all devided cases directly oxplainiag
or otherwise elucidating the Statutes and Rules—together
with an Appendix containing the Coxstoy Law Procpure
Acts or 1807, By Robert A. IHarrisen, B. C. L., Barrister
at Law, Woronto: Maclear & Co,, 16 King Street Bast; A.
1L Armour. & Co.; and 1. Rowsell. London: V., R, Ste-
vens, and G. 8. Norton.

We ventare to say that in commencing this work the aunthor
Ind very lutle idea of the great and protractd labor hefore
him. 1ind he annotated the Statutes with a view merely f
sell the work, or had the noteg been as limited as we usaally
{in-, them in productions of the kind, he might have brought
bis hubors long since to a close. But from the first Mr. Har-
risor went thoreughly into bis subject, and to repeat language
used by us in the columns of this Journal in October, 1856,
{nearly a year before we had any editorial connection with
Me, Harrison,} « We saw after examining the fiest thirty
pages that the work muwst issue in parts.”

We think that Mr. Haveison made a great mistake, so far
as he himsell is concerned, in presenting the result of his
Iabor and research in the form of nofes, for in good trath he

hag produaced o work contatning in itself all the matter for o

Yreatise. ‘The material found in the notes would only require
to be recast in the shape of a treatise to form a work fully
equal to any modern Eaoglish work of the kind, and more
copious in watter. Prebably Mr. Harrison felt this, for greas
prins have evidently been taken to make the index apalyti-
cal, and for verbal reference all that can be desired. ‘The
index js certainly an admirable one—and thus to a great
extent the wack will serve the purpose of a treatise.

We have examined all the Eonglish annotations of the Com-
mon Law Procedure Act, and we bave no hesitation in saying
that the book before us is wore complete and more carefully
got up than any of them. It contains twice the number of
enses cited in the clabornte work of Finlason, and four times
the number ot cases in Kerr and Mearkham. * It ignot neces-
sary to mention,” says Mr. Harrison in his preface, “to any
one wha may open this volume that it hias been a work of
zeeat Iabor, not at all lightened by the respossibility under
which I wrote. The immense number ot cases consulted with
a view to the extraction of guiding priuwciples, being no less
thau six thousand, and the placing of these cases when approved,
in proper order, bas been a task requiring no ordinary perse-
verance and paticave.”

‘Ihe object of the author wasto produce “ 2 nseful, complete,
and reliable vade mecuin fur the legal profession in Upper Ca-
nada.’ lle has done more: his book will be valuable to the
English lawyer, who will find the subjects embraced as well,
31 not better handled than by any Engtish writer ; and in ad-
dition, allthe cases in the Common Law Procedure Acts brought
down to the bour of publication.
allow the Author to speak for himself. I may be allowed
to observe that I have had a great advantage over my fellovw-
laborers in England, and bave endeavoured to avail myself of
it, sa as to reader mny book more complete and rehiable than
any simtlar werk hitherto published either in England or Ire-
land. I am the lutest commentator on the Common Law Pro-
cedure Acts, and have not unly the beaefit of the experience of
my predecesscers, but the benefit of decisions pronounced by
the Courts since the publication of their works.”

More than 900 cases hiave been decided in England sines the
passing of the English Aects, angd our Acts upon the construe-
tion of une or other of them, and all these are noted in the
wark., The werk tn fact, though not in form, is a Treatise on
the Law and Practice of the Superior Courts and County
Courts, and displays threughaat immense industry and re-
scarch. It is elaborate certainly for the subject is extensive

Upon this point we must

!but the infurmation it gives is nt the same time sufficient!
;condensed. 1t does great eredit to the anthor, nud well enti-
 tlea him to the geatitede of the profession for so valuable an
aid to the perfurmance of their daily duties.

Me. Harrison has spared neither pains nor expense in aecon-
plishing the object he had in view, nad wetl deserves the
putronage of those whom he sought {v serve, .

Familiar with sach matters and competent to form an opinton
we know that the publication will not, under the most favor-
able view, realise ** tho money out of pocket”” The author
must be content with other reward. 1Ile hasat all events by
the work before us eatablished a well-carned reputativn as sn
industrious and nble Jegal writer.

With our lissited space it would be quite impossible to
review the book at any length~at Jeast for the prescat. It is
the only claborate legal work whicls has ever been published
in Canada, and we can add with trath that the typographical
exocntion 1s excellent. The contents ave as fullows:—

The Common Law Procedure Act, 1836 ; the County Courts’
Proecedure Act, 1856 ; the New Rules of Practice; tho New
Rules of Pleading; Forms ; Table of Costs in Superior Courts ;
the Error and Appeal Act; the Common Law Procedure Act,
1857 ; the County Courts’ Procedure Act, 1857; Index;
Addenda et Corrigenda; swith the Table of Cases {over 48
pages), and the Index (64 pages). The textis in Long Primer
and the notes are Brevier solid. The price, Six Dollars.—
{Sexw’r Ep. L. J.)

mrsasmmvevar

APPOINTMENTS TO OFFICE, &C.

CORONERS,

DAYID MACKIXTOSH, Exguice, M D.. o bo an Associste Coroner for tho C.ty of
Hamuiton, and for the Cousnty of Wentworth —(Gazeifod February. 6h, 1958)

ABRAMANM L. BOGEKT, Esquire, fo bean Associate Corvhier fur the Caunty of
{lastings —(Gszetted Fed, 13th, 1655.)

JOHUN LORN McBOUUAL, Esguice, to ho an Associato Coroner fur the Unltea
Couoties of Lanack and Nenfrew.—(Gazetted Feb, 20th, 1835}

THOMAS GRAUAM, Exquire, 20 bo an Associate Corvner for the Couaty of
Lincola~{Gazetted Fob. 20th, 1355.)

ALEUXANDER BICHARD STEPIEY, Esquira, Sunzeon. to bo an Assoctate Cor
oner, for the Connty of Slincor.~~{Gazetted Fub 20th, 185%.)

GABRIES, BALFOUR, HENSY LEMMON and ROBERT HILL DEE, M. 0,
}:q“‘t;«) 0 Lo Agsociate Corouers fur the Guunty of Brant —(Gazetted Feb,
9, 1858

ALEXANDER RICHARD STEPUEN, Rsqnire, Surgan, to bo Caroner fur the
Town of Collingwood~{Gazetted Feb. Wik, 188 )

XOTARIES PUBLIC.

ROBERT CHARLES MANNERS, «f Strathrey, and WILLIAM HERMAN, of

(l;l.‘sm;n‘on, Qentlemen, 1o b Notaries Fublic for Upper Canada—{Gazetted Feb.
th, 1868.)

SIMPRON HACRETT GRAYDOX, of London, Esquire, Attorney af Law.—(Ga-
Zetted Feb, T3th, 1638

Tl]lg&!slss g?ttmmm‘., of London, Esquire, Attorney at Law.—(Gazetted Feb,

th, 183

CHARLES ©. P, JIUTCHINSON, of Guelph, Esqulce,

DANIEL O'CONNOR, Jumor, of Dltawa, bxquire, Attorney ad Law, and

HENRY MASSINGBERD, of Londor, Fuuire. Atlornuy at Law, t0 bs 3 Nofary
Pubbe, for Upper Conada.w~(Gazatted Feb, 20th, 1858.)

EDWARD ¥ W, HUKD. of Toronto, Esquire, to be a Notary Pulibe for Upper
Capada~{Gazetled Feb, 27th, 1858.)

COUNTY ATTORNEYS.
CACTRION crevrerrvenrervrrenren ROBERT LEES,
Elela JAMES STANTON,
Fraatenne, Lennos and Addwgton. «» JAMES J UHURRUWES,
GECY vrraens . JOHN CREASOR. Junior,
| JOHN R, MARTIN,

JUHUN GUARE,

QEHRQE DUCK, Junr,

HUNRY 8§, BuBBELL,

JOHN M, LAWDLR,

CUARLES HUTCHINRON,

WILLIAM M. WILSON,

WILLIAM H.TREVMAYNE,

CHARLES A. WELLER,

DAVID PATTEE,

PHILIP LOW,

HENAY B, HOPRINSG,

JACHB ¥. PRINGLE,

THOWMAS MILLER,

- RICHARD DEMPSEY.

2 Hocrres are
Prescatt and Rasell
Prince Ednaed
Simecoe ..
Rlormont,
Waterlon, ...,
York and ool

TO CORRESPONDENTS.

Roweey Kigoory,
SxaRT A. MACVICLR,

} Communications r.mivcd $00 lato for this numbes.
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J. RORDANS, LAW STATIONER, |
ONTARIO ITALL, CHURCII STREET, TORONTO, €. W. !
|
TEEDS Engrossed and Writings copied; Petitions, |

Memorials, Addresses, Specifieations, &e., propaved ;
Law Blanks of every description always on hand, and ?rimed i
ta order; Vellum Parchment, Hand made Medium, and Uemy
ruted fyr Ueeds, with Engraved Headings, Brief and other
Papers, Ofice Stationery, &c. Parchment Deeds red lined
rad ruled ready for use. ” Qrdors from the Country promptly
atrended 1o, Parcels over §10 sent ftee, avd Engrossments,
&e., returned by first Mail,

CROWN LAND DEPARTMENT.
Taroxto, Bist Out. 1857,

N OTICE is hercby given that the Leuds in the'
Township of Barrie in the County of Frontenae, U.C.,

will be open for Sale on and after the 17th of next month, on
apolication to the Hesident Agent, Allar McPhersor, Bsq., |
at Kingston. i
For list of Lots, and the conditions of Sale, see the Canada '
Gazstte, or apply to Mc, McPherson. i
et ANDREW RUSSELL, ;

- 1.

Asst. Comnissioner.
’\{OTICE is hereby given that the Lands in the
J__ Township of Ralphia the County of Renfrew, U. C,,
will be open for sale on and after the 1lth next month, on
application to the Resident Agent, William arris, Esq., at
Adumaston near Renfrew.

For list of Lnts, and the eonditions of Sale, see the Canada
Gazette, or apply to Mr. arris.

ANDREW RUSSELL,
116 in. Asst. Commissioner.

'
i

CROWYN LAND DEPARTMENT.
Toroxto, Oct. 13th, 1857,

L

DIVISION COURTS.

\IACLEAR & Co. desire to eall especial attention
ly to their Stock of BLANK FORMS for Division Courts, }
which are got up suitable for every County in Upper Canada, |
ave well printed on good paper, and embrace all the Forms
requisite for these Courts.

Provevure Boors, Castt Books, Bxeertioy Books, Jupees’
Lists, &e., &e., always kept on haud, and sold st prices which
defy competition.

Taronte, January, 1858,

' FORMS OF CONVEYANCING ,
{OR SALE at Macrrar & Co.’s, 16 King Street
East, Toronto:w— {
DEEDS (FULL COVENANT), Wi AND WITHIOUT BOWER
Do. SHORT FORM, do.
PARCIIMENT DEEDS.
MORTGAGES, WITH AND WITROUT DOWER.

i

¢

Do, WITH POWER OF SaLlL
Ba. INSURANCE COVENANT.
Do. SHORT FORM. UNDER STATUTE.

ASSIGNMEXNTS OF MORTGAGE.

CERTIFICATES OF DISCHARGE OF MORTGAGE.

CHATTEL MORTGAGES.

LEASES.

AGREEMENTS FOR SALE OF LaND.

ASSIGNMENTS OF LEASE,

BIXDS 1O COXVEY LAND ON PAYMENT 9F PURCHARE
MOXEY.

j
e

1
'

i
t
i
!
!
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INSPECTOR GENERAL’S OFFICE,
Cosrouws DerarTuest,
Taronta, October 30, 1837,

V OTICE IS HEREBY GIVEN, That Iis Ex-
l cellency the Administrator of the Government in Council
hins been pleased, under the autharity vested in him, to direet
an order that, in lieu of the Tolls now charged on the passave
of the fullowing articles through the Ottawa Canals, the Tulls
hereinafter stated shall be herenfrer collected, viz:

Irax Ore:, passing throvgh all er any portion of the Ottawa
Canals, to be charged with a tolt of 2%ie Pestce per ton, which
being paid shall pass the same free through the Wellaud Ca-

| nal.

Rasr-Bosp Inox, to becharged One Shiliing per tow, inclad-
ing Lachine Scction, St. Ann's Lock and Ordinance Canals,
and having paid such toll, to be eutitled to pass freo throngh
the Welland Cannl, and it having previonsly paid tolls through
the Chambly Canal, suck last mestioned tolis to be refunded
at the Canal Office at Montreal.

The toll on Barner. Sravesto be Eight Pesee on the Ord-
nance Canals, and Four Fenee ou the St. Ann's Lock and
Lachine Section, making the total toll per thousand, to and
from Ringston and Montreal, the same as by the St. Lawrence
route, vizr One Skiliing per thousand.

By command,
K. 8. M. BOUCHETTE

Commissioner uf” Custome,
NOTICE.
HEREAS Twenty-five Persons, and m o have

organized and formed themselves inton Lo ltural

V

Saciety for the Village of Fergus, in the County of & ngton
in Upper Canada, Ly signing & declaration in the m of
Schedule A, annexed to the Act 20 Vie,' eap..22,:  have
subscribe a sum exceeding Ten Pounds to the funds  cef,
in com - have

yliance with the I8th Sectivn of satd Act, a
sent & Duplicate of said declaration, written and signeld . » bn
Iaw required, to the Minister of Agriculwre,

Therefore I, the Minister of Agriculture, hereby give nutice
of the furmation of the said Society, as ** The Fergus Horticul-
taral Seciety,” in accordance with the provisions of the said
Act. POM. VANKOUGLNET,

Minister of Agr.
Bureau of A~riculture and Statistics.
Taronty, dated this Rth day of Feb., 1R3R,

CANADA
WESTERN ASSURANCE COMPANY.

CHARTERED BY ;XCT-OF PABRLIAMENT.

Caritar—£100,000, in Shares of L10 euch.—~Ilome Oefic,
Turento.

Frestlent—Isaac C. Gilmor, Esq,; Viee-President—Thag,
Hawert)hs, Esa; Dicetors—Georze Michie, Walter Macfurlane,
T. P. Robarts, M. P, Hayes, Wm. enderson, R, Letwis, and
E. I'. Whittemore, Esquives; Seerefary & Lreasurer—Rabert
Stanton, Lisq, 1 Solicifor—Angus Morrison, Esquire; Bunlos
—Bark of Upper Canada,

Applications for Fire Risks received ab the Home Office,
oronto, Corner of Church and Colbacne Streeis, opposite
ussedd’s 3otel. Office hours from 1 o'clock a. v. until 3

o'elock 1. ¥, .
18AAC C. GILMOR, President.
ROBERT STANTON, S  Tlean.
ray Witk Agencies in ¥ the Principdd Towns in Cunnde.
Torento, Junuary, 1838, 1-ly.

fl‘
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NOW READY,
rFPHE COMMON LAW PROCEDURE ACT, 1836. 'The
County Courts Procedure Act, 1856, fully annotated,
together with the C. L. P Acts of 1857 ; and a complete Index
of cuses and of subjectmatter, $7. By Robert A. Harrison,

Esq., B.C.L.
MACLEAR & Co., Publishers, Toronto.

PROVIDENT LIFE ASSURANCE COMPANY,
TORONTO, C.W.
LIFE ASSURANCE AND ANNUITIES.—ENDOWMENTS
FOR CIILDREN.—PROVISION FOR OLD AGE.

CArITALuceenen. o £100,000. | Pamp vp ceeeeeen. . £11,500.

IIE ProvipENT LIFk Assurancs & INVESTMENT
Cowuraxy is now ready to receive applications for Life
Assurance in all its branches, and for granting Annuities.

The Directors of the ““ Provident are determined to conduct
the business of the Company on cquitable principles; and,
while using every necessary caution in the regulation of their
premiums, will give parties assuring every legitimate advan-
tage to be attained by alocal company. Having every facility
for investing the funds of the Company at the best possible
rates of interest, the Dircctors have full confidence that, should
the duration of Life in the British North American Provinces
bie ascertained to bo equal to that of the British Isles, they will
be able at no distant day to make an important reduction in
the Rates for Assurance. Till that fact is ascertained they
consider it best to act with caution.

With regard to the * Bonuses” and “ Dividends” so osten-
tatiously paraded by some Companies, it must be evident to
every * thinking man” that no Company can return large
honuses without first adding the amount to the Premiums:
Jjust as some tradesmen add so much to their prices, and then
take it off again in the shape of discount.

Tables of Rates and forms for application may be obtained
at the Office of the Company, 54 King Strect East, Toronto, or
at any of the Agencies.

COLONIAL FIRE ASSURANCE COMPANY,

CAPITAL, ONE MILLION STERLING.
GOVERNOR:

The Right Honourable the Farl of Elgin and Kincardine.

HEAD OFFICE, EMINBURGIH, No. §, GRORGE STRLLT.

BOARD OI' DIRECTORS @

George Patton, E«q., Advoeate, Chairman; Charles Pearson,
1250.. Acconntant; James Rohertson, Esq., W.S.; Geo. Ross,
jr., Esq., Advocato; Andiew Wood, Esq., M.D.: John Robert
Todd, Esq., W.S.; IL Maxwell Inglis, Esq., W.S8.: William
James Dunean, Esq., Manager of the National Bank of Scot-
Iand; Alesander James Russel Esq., C.S.; William Stuart
Walker, Esq., of Bowland; James Duncan, Esa., Merehaut,
Leith ; Henry Davidson, Esq., Merchant.

Baxkers—The Royal Bank of Seotland.
Acrvanvy=Wn. C. Thomson, Aupitor—Charles Pearson.
Secrerary—D. C. Gregor.  With Agencies in all the Colonies.

CANADA.
IEAD OFFICE, MCNTREAL. o, 47, GREAT ST JAMES STREET.
The Honnurable Peter McGill, President of the Bank of

Montreal, Chairman : the Honourable Justice McCord ; the
Haonourable Augustin 2. Morin; Benjamin IL Lemoine, Esq.,
Cashier of “ La Banque du Peuple :” John Ogilvy Moffutt,
Esq., Merchant; Henry Starnes, Faq., Merchant,

Mprear. Apviser—Gearge W. Camnhell, M.D,

Mavacer—Alexander Davidson Parker.

With Agencies in the Piincipal Jowns in Caradu.

Montreal, Januvary, 1855, Iy

NOTICE.
Provixciar Secrerary’s OrrFic,
14th January, 1858.

TO MASTERS O} OWNERS OF STEAM VESSELS.
T\IOT{CE IS HEREBY GIVEN, That on and after
1

the opening of Navigation in the Spring of the present
year, o strict compliance with the requirements of the several
Acts relating to the inspection of Steam Vessels will be insist-
cd on, and all penalties for any infraction thereof rigidly
enforced. By Command,
E. A, MEREDITH,
Asst. Secretary.

NOTICE.
THEREAS Twenty-five persons, and more, have

V organized and formed themselves into a Iorticultural
Saciety for the Town and Township of Niagara, in Upper
Canada, by signing a declaration in the form of Schedule A.
annexed to the Aet 20 Vie. cap. 32, and have subseribed a
sum exceeding Ten Pounds, to the Funds thereof, in compli-
ance with the 48th Section of the said Act, and have sent a
Duplicate of said declaration written and signed as by law
required to the Minister of Agriculture.,

Therefore I, the Minister of Agriculture, hereby give notice
of the said Suciety as * The Niagara Horticultural Society,”
in accordance with the provisions of the said Act.

P, M. VANKOUGIINET,
Minister of Agr.
Burean of Agriculture & Statistics,
Toronto, dated this 18th day of January, 1858,

NOTICE.
'\/ IIEREAS Twenty-five persons, and more, have

organized and formed themselves into a Hurticultural
Society for the City of Ilamilton, in Upper Canada, by signing
a declaration in the form of Schedule A, annexed to the Act
20 Vie. cap. 32, and have subscribed a sum exceeding Ten
Pounds to the Funds thereof, in compliance with the 48th
Section of said Act, and have sent a Duplicate of said declara-
tion written and signed as by Jaw required to the Minister of
Agriculture.

Therefore I, the Minister of Agriculture, hereby give notice
of the formation of of the said Society as *‘‘The IIamilton
Horticultural Society,” in accordance with the provizions of
the said Act. P. M. VANKOUGHNET,

Minister of Agr.

Bureau of Agriculture and Statistics,
Toronto, dated this 18th day of JJanuary, 1838,

NOTICE.
\, TIIEREAS Twenty-five persons, and more. have

i organized and formed themselves into a Horticeltural
Society for the City of Kingston, in Upper Canada. by signing
a declaration in the form of Schedule A, annexed to the At
20 Vic. cap. 32, and have subseribed 2 sum exceeding Ten
Ponnds to the Funds thereof in compliance with the d48th
Seetion of said Act, and have sent a Duplicate of said declara-
tion written and signed as by luw required to the Minister of
Agriculture : -

Therefore, T, the Minister of Agrienlture, hereby give notice
of the said Society as *“The City of Kingston Agricultural
Sactety,” in accordance with the provisions of the said Act.

P M. VANKOUGHNET,
Minister of Agr.

Burean of Agriculture & Statistics.

27th January: 1858,
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VALUABLE LAW BOOKS,
Receuntly published by T. & J. W, Johnson & Co.,
197, Chestnut Street, Philadelphia.

OMMON BENCII REPORTS, vol. 16, J. Scott.
' Vol 7, reprinted without alteration ; Arwerican notes by
ITon. Geo. Sharswood.  £2.50.

{'LLIS & BLACKBURN'S QUEEN'S BENCH

4 REPORTS, vol. 3, reprinted without alteration ; American
notes by lon. Geo. Sharswood. $2.50.

FNGLTSH EXCITEQUER REPORTS, vol. 10,
4

by Ilurlstone & Gordon, reprinted without alteration:
American notes by Ion. Clark Hare. $2.50.

" AW LIBRARY, 6th SERIES, 15 vols., §45.00;

4 a reprint of late and popular Excrisn FreMexTary Law
Books, published and distributed in monthly numbers at
$10.00 per year, or in bound volumes at $12.00 per year.

]3YLES on BILLS and PROMISSORY NOTES,
fully annotated by Hon. Geo. Sharswood. $1.50.

ADA)I’S DOCTRINE OF EQUITY, fully anno-
tated by Henry Wharton, Esq., nearly 1000 pages. $5.50.

SPEN‘CE’S EQUITY JURISDICTION.
8vo. £9.00.

'\‘TILLIAMS’S LAW OF PERSONAL PRO-
¥ PERTY, cdited by Benj. Gerrard & 8. Wetherill, $£.00.

]'EADIN G CASES IN LAW AND EQUITY, 3
4

Series, 7 vols.

2 vols.

gMITII’S LEADING CASES, by ITare & Wallace,
1\

1855. 2 vols. $11.60.
MERICAN LEADING CASES, by Hare &
£ Wallace. 2 vols. $10.00.

RAWLE ON COVENANTS I'OR TITLE.
1854, £5.50.

ILL ON TRUSTEES; full Eng. & Am. notes
by H. Wharton $5.50.

J{USSEL ON CRIMES, 2 vols., 1853, by Judge
Sharswood. $12.00,

JROSCOE ON CRIMINAL EVIDENCE, 1854,

by Judge Sharswood. $5.50.

A RCHBOLD’S NISI PRIUS, by Judge Findlay.

<X 2 yols. $7.50.

1 TIIBAUT’S SYSTEMDES PANKEKTEN
2 RECIHTS, with copious notes, by Nathariel Lindley. $2.50.

MXCIEQUER DIGEST; a full and cavefully

arranged digest of all casss decided, from McCleland &
Younge to'vol. 10, Exchequer Reports, by Asa J. Fish, Fsq.
£5.000,

"RROOM’S LEGAL MAXIMS, 1854, $4.00

'KTHITE & TUDOR'S LEADING CASES IN
EQUITY, by Hare & Wallace. 3 vols. $12.00.

T. & 3. U Johnson & Co.'s Law Publications,

LAW BOOKS IN PRESS AND IN PREPARATION.

INDEX TO ENGLISH COMMOUN LAW REPORTS.

A General Index to a1l the Points deeided in the Enzlish Common Law Reporte
fivin 1315 10 the prerent thte. By Geo, WL Biddle and It C. MeMuetele, Lags,

STARKE ON EVIDEXNCE.
ARRANGTD AND COPIOUSLY ANMNOTATED BY HOY. GLO SIARSWOND

A Practual Treatise on the Law of Eridence. By Thomas ¢tarkiv, Vixg.  Fourth
Enghi<h Edition, with very considerable Alterations and Additions; incorporas
tinge the Statutes anidl Reported Cases to the time of pubhication. By G. M.
Dowdeswell and J. G. Malkeoline Evpuires, Barnistersat-Law,  Canvfully and
elaborately annotated (with reference to Awernan Cases, by $Hon, George
Sharswoud.

BEST OX EVIDENCE AND PRESUMPTION.

A Treabise on the Principles of Esidence, with Practice as to P'roofs in Conrts
of Common Jaw: also Presumptions of Law and I'ret and the Theory and
Rules of Circumstantial Proof i Criminal Cares. By W. M. Best.  Carefully
asuotatid with referenco to American Declsions.

THE LAW OF VICINAGEL.

A Practical and Elcmentary Treatiso on the Law of Vicluage.

By Heory
Wharton.

TUDOR'S LEADING CASES.

Leading Cases on the Law relating to Jeeal Property, Cnveyancing, and the
Cemstenclim of elle, wath notes by Owen Davies Tador, author of 7 ardsng
Cuves en Touity, With svery full Notes referring to Awerican Decisions, by
Henry Wharton, )

SMITI’S LANDLORD AND TENANT.

The Law of Landlord and Tenant; being a Courc of Lectures delivered at the
Taw Iastitution by John Wilblam Smith, (Author of Leadine Cixes) With
Notes and Additjons by Frederick £hilip Maudv, of the Inner Temple, With
additional Notes referring to and illustratiug Awmertean Law and Deasions, by
. Pemberton Morns, Exq.

BROOM’S COMMENTARIES.

Commentaries on the Common Taw, as Introductary to ita study, by Herbart
Broom, M.A , author of ** Legal Maxims,” and * Purties to Activns.”

BROOM'S PARTIES TO ACTIONS.

Practical Rulee for determining Partics to Actions, Dizested and Arranged with
Cases. By Herbert Broom. Author of ¢ Lesal Masime”? Fromn the scecomnt
London Edition, with copious Amvcrican Notes, by W. A, Jackson, Eng,

WILLIAMS'S LAW OF REAL PROPERTY.
AMERISAN MOTES DY W. I, RAWLE, L>Q,

Principles of the Law of Real Uraperty, ittonded as a first book for Students in
Conveyaneing By Joshua Willmms,  Second Ameniean kdition, with copiue
Notes and Eeferences to American Cases, by Wilbam lienry Liawle, Author ot
« Covenants for 1atle)”

COOTE ON MORTGAGES.

EDITED WITI COPIOUS AMERICAN NOTLS,

A Treatho on the Taw of Mortimzes. By R. 1L Coote, 3ivg. Fourth Amesivan
from thue Third Eaglish Edition, by the Author and it Coute, L, with Notes
and Refereucs to American Cases.

SUGDELXN OXN POWERS.

A Practical Treatise of Powers, by the laeht Hon, Sie Ddwan! Snzden, with

Ameriean notes and References ts the Istest Caaes, ord Amernican Edstinn.
ANNUAL ENGLISH COMMON LAW DIGEST FOR 1835,

An Analytieal Digest of tho Reports of Cases deaded in tho English Congt«of
Common Law, Exchequer, Exchiequer Chamber, and Niss Paug §n the year
1855, fn continuation of tho Aunual Ihgest by tho lete Heary Jetemy. Ba
Wi, Tidd Pratt, Esp  Areazed foe the Englich Commnon law  aud
Exchoquer Reportg, and distributed without charge to sublserjtnees

SMITH ON REAL AND PERSONAL PROPERTY.

A Practical Compendinm of the Jaw of Real and  Vereonal  Properte, ac cor.
nected with Convesancing, by Jufiah W, Snuth, Editor of Mstford » Pleadatize,
&e., with Notes teterring to American Cases and iudeating Amonican Law,

ROSS'S LEADING CASES ON COMMERCIAL LAW.
Vol. 3. I'oncipal and Surcty and Agent  Partnership
ENGLISH COMMON LAW REPORTS, Vor. 83.
Edited by Hon. Geo. Sharswood,

EXNGLISI EXCIEQULR REPORTS, Vor. I1.
Edited by Hon, J. 1. Clark Hary




UPPER CANADA LAW JOURNAL,

OPINIONS OF THE PRESS.

This is a very urefnl monthly, containing reports of important law
catses, and general intormati ted with the admt tion of
Justice in Upper Canada. Although moro particularly intended for the
profession, y et every man of husiness may leara much feom it that may by
of real advaitage to bim, 1t has bitherto beon published in Barrle, but
will hunceforth bo in Toronto. Werejofco 10 sev that Robert A, flarrison,
Esq.. 1. C. L., is to be connected with the jonrnal. Hoe is a young gentle-
1y that has alecady highly distinguished bimeelf n his profession, and
with literary talents of uo ordinary kiud, hie will prove to be of groat ad-
vantageto the Law Journal.—Brampton Times.

Weo aro pleased to notice that this able monthly is, for tho future, tobe
edited aud published in Toronto, and that Kobert A. Harrison, Esq.,
B.C.bo, ix becomo a joint Editor.  1lis accersfon to the editorial 8 aff must
prove to the profession to whom he Is now so well known as the author
of so many works i1 general use, no small gain, With Mr, Harrison Is
asvociated W. D. Ardagh, Esq, who has for some time Leen favorably
hnown as an Editor of the Journal. Notwithstanding the public erutten
of the Journal in Barrle, it has under the management of the Hon. Jamen
Patton acqutred a very wide and extended cicculation. Now that it isto
bo published in Toronto, it I3 reasouable to cxpect that jts circulation
will by jocreased It is a paper which should be in tho hands of every
Judua, Lawyor. Coroner, Mugistrato, Clerk, and Bailiff in Upper Canada.
Wo hope, however, that tho conductors will see fit to widen the list of
thete exchanges aud 80 fucrease the circle of thelr usefuiness.

1t is a great mistake to supposo that Judies, Lawyers, Division Court
Clerks, or Bailiffs aru the sole persons Interested in the admivistration of
Jjustice.  Tho public at large have a deep Interest ln, and feel a Mrely
sympathy with the sontiments of a writer who propounds measures of
law reform calculated to advance the public good, No discussion how-
ever well attentded upon subjects of legal interest, can be satisfactorily
carried on by the lay press.

The public require ts bs fnformed not ooly as to the existonce of an
abueo which needs a remedy, but as 1o the nature of the renedy required.
For such infurwation the more proper and more prudeat courso is to turn
tn the columns of » newspaper conducted by men whoss wholo tives and
tralning pecullsrly befit them for the expresaion of sound views. The
number of the Journal before us which is that for August §s replete with
legal lore. Tha Hdltorist Department bears marked evidence of know-
led;to and ability,—Tvronto Zimes.

Upper Cuanada Law Journal, cdited by Messrs, Ardaghand Harrison.
The office of publication of the above excellent journal has been removed
to Toronto  The Journal contains & variety of legal decisions and infor-
mation {nteresting to solicitors, coniveyancers, insurance agents, division
eourt clarke and municipal offiers, which cannot be obtaiued elsvwhere,
—Strat ford Examner.

Wo subjoin an articlo from tho Zaw Journal, a legal periodical—indeed

not invariably the result of that combativeness which belongs to such
men A3 thoea who, under any cireuwstances. and at whatever cost, will
assert their rights, It ix not our burposo to review the Jouranl, but to
praiso it, soeing that pralso is deserved. Tho articles are well written,
the reports of cascs are intereating, and {he general foformation $asuch,
that the Journal ought not only to bo read, butstudied by the memn-
bers of ths bar, the mazlstracy, the learned professions gencraliy, aud
by the merchaut,

The Law Journal §s beantifully printed on excellent paper. and, in.
daed, equals in its typographical apppearance, the legal record published
in the metropolis of the United Kingdum, $ia ycarisa very inconsi.
derablo sum for so much valuable tntormation as the Law Juurnal con-
talas.—Port IHope Atlas.

We have to return our thanks to tho conductors (or publishers, we do
not know which,) of this valuable publication fur the present Januvary
number, togethier with an amplo tadox for, and Mist of cases reported and
cited fa tho second volume of theze reports for the yenr 1850,

The ability with which this Lighly important and useful periodtcal {s
conducted by W. D. Ardagh and Rubert A. Harrison, B, C. L., Esquires,
Barnisters at Law, reficets the greatest credit upon theso gentlemen, and
shows that the esteem fn which they aro held by their professional con-
reves and the publie, is deservedly merited and nothing more thas they
are cutitled to, We have much™ pl a iy ¢ dlog
the memberd of the bar for this sectivn of the Province to support tho
Upper Canada Law Journal, by their subecriptions,—taking leave to as-
surv them that it is well worthy of it, and that they will find ita valusble
acquisition to thelr libraries as a legal work of refercuce and high au-
thurity. Ttis printed and published by Mesars, Maclear, Thomas & Co.,
of 16 Ring Street East, Toronto, anud the typographical portion is very
croditablo to that frm.— Quelec Mercury.

The Upper Cunada Law Journal, and Local C.urls Gazeile, is a publiea-
tion of which the legul profession of the Provinco necd not be arhamed.
Tho Journal bas greatly improved sloce the removal of the office of pubii-
cation to Torouto. It is edltcd with ability by W, D. Ardagh, and R, A.
Harrison, B C. L., Barcistersat Law. The January number, which is
the first of the fourth volame, appears in a considerabiy onlarged torm.
‘Cha fourth volume will contain at least one-thirndl morv reading matter
than its predoecessor. A very important question, “&hall we lLave a
Bankruptcy Law?” is discusd at length in a well writiten editorial in
the January fssue, to which we shall refer on x future oceasfon. + License
of Counrel,” is an originsl article which probes Larristers in many tender
spots. The Law Journal's circulation should not be confined entirely to
the legal protesssion.—tho Merchant, and geoeral business man would
fiod it & very useful work. Tho prico i3 $4 a year {o advauce, or §5 other-
wise. Now i3 the time to seud ia orders.—Iurt Hope Guide.

In its first number of the fourth volume this fnteresting and valuable

the only ove published in Uppper Canada—shewlog the pro-
gress of the Divisivn Courts.

This periodical, which iz now publizhed in Toronto, is conducted with
murh ahility and is very useful to all having business in the Superior
and Division Courts.—.tdrance.

Wo have reccived the last three numbers of this able legal serlal
althuugh from varivus causes wo havo hud them on one side. Negleet
t a< not been the cause of this apparent indifference, but the very con-
trary. We wished for learned letstire to do thewn justice; and wo have
been fitvored with the assixtance of a fiiend, abler than ourselves to give
an opinton on the ments of a purcly professional Jourpal. From him
wo uuderstund that the Journal 1s manly edited by R. A, Harrison, Esq
B C. L, Barrister-st Jaw, & gentleman whoso name is a sufticient gusran-
teo of itx value aud ahility, e is well knowu as the joint compiler of
Rolunson's and Harrizon s Dizest. 8 work whoso merits are fumiilarily
knowa to all Canadian lawyers. 1lis more recent work on the ¢ Cownmnon
Law and Csunty Courts’ Procedure Acts” will doubtliess add to his pro-
fes<ions] reputation.

The November number of the Law Journal containg somo foreible ob-
servationy on the present nositistactory covdition of the Law of Dower,
‘Tho remarhe on the hiability of Bank Sharcbolders are also dexervivg of
attention.—(Wboury Star,

Tha extensive us-fulness of this Journal i< not appreci ed as gencrality
as were desfruble, bt §s not. as many concefve. usefol alone to the lawyer
and the Stadent  Men of buuness, banhers, the commuanity will deine
the greatest beoefit from the persusl of its pages.  In 2 country such as
ours. whers flmust overy individual wo nieet is either a pluntif or de-
fendant, 3t 18 2 duty whith a man oves to Limself to leaen something of
the aperation of the Jaws by which we abideand are coverned. For this
thin Law Journal is of incalcuable service. To our young men we would
eeprecially reeommend its careful and attentive study , and wo undertahe
to warrant that afler a few months thev will obtain more business and
logal knowledzo than they could otherwire acquire from as many years
study of the Jargest black letter tomes, The Lawn Jourpal s presided
over hy Mr. Harrison, ot the Attorney Gieneral s Department—a geotlvman
of varied and extensivo erudition; and who bss thus far given evidenco
of a high order of sbility which must rapidly command for hin a fore-
mnst position in lus professson.  We wish the Law Journal every success,
—utholic Cilazen,

Somowhero it has becn smid that to know a peopls thoroughly, it is
necessary to study their laws—to ascertain how lifo and property ary
prote-ted, This ably eopducted Journal tells us how the laws epacted
by gmvernment arv admnfofctered ie Cpper Canada. It tells us—what
everybody hnows—that Jaw 13 expensive, and it adds that cheap justice
fa n curse, the expause of the law being the price of liberty, Roth as-
sertlogs ane cortainly teulame, yet a i lous and quareclwotne spirst is

publication comes to us highly improved in appearance, with a much
wider range of editorial matter than formerly. Tho Journal has cotored
upon & broader carecr of utility, mrpliog with the bigher branches of
law, and lending the strength of a full, fresh lutelligence, to the ¢ nsid-
eration of some very grave wants in our civll code. The necessity ofan
equable and efficlent * Bankeuptey L w™ ia dlscussed 1o an abie article,
jostinct with astute and profound thought, coupled with much clear,
subtle, legal discrimination.

Itis the intention of the Proprietors to institute In the pages of the
Journal a * Magistrate's Manual :"—provided tbat that body mect tho
projoct in the proper spi it, aad contribute an adequate subseription hist
to warrant the undertaking. ‘T'o prosecute this contempiation, could
not fail to be productive cf incalcuabla advantage, as well to the commu-
nity as to the Magistrucy. We shheerely hopo that this latter body wll
bestow a generous pat ge, whero 50 laudable an cffort {8 mado tor
their advaniage.

The Law Journal Is presided over by W D. Ardagh, 30d R. A. Harrison,
B. C. 1, Bureistersst-Law.  Itis a periodieal that can proudly comnparo
with auy legal publication on this Continent.  'Wa wish it cvery suceess,
—Cutholic Culizen.

This Journal which is published monthly, appears this week much im.
proved in size, appearance and matter. 1t was formerly published in
Barrie. but has fur some bers back been published 1n Y'oronto. and
has acquired aid jn the editotial stall by the addition of Mr. Harrison,
who Is well known iu the profession fromn his numerous publications on
legal sulyects. Under the management of Mr. Ardagh and My. [larrl-
sun, this Journal promises fair tu Lecome an §mportant publication, not
merely to the tezal profession, but to other smportant classes of the com-
munty, 48 Farticulur attention is given to Mumecipal aftairs, County
Courts and Division Courts; Magistrutes' dutieg alen receive a considers
able shure of consideration, It will contain origival treatisesand esars
on Iaw subjects, written expressly for the Journal, besides reparts frum
the Superior Courts of Cumaon Law apd the Court of Chancery.
Proper selections will also he mado trom English periodicals, To tho
profes-ion the reports from Chambers of decistonez under the Common
lLaw Procedure Acts. and the general practice, are of particnlar jots rest.
Thess tho Journal enpplics, being forinerly reported hy 3Mr. B, Moore
Benson. and latterly by Mr. C. L. English, M. A. Wa would advise all
muplcipal officers, Division Courte oficers, Magistrates. and particularly
the prolession, to patroufze this publication, as it caunot be sustained
wilhl:\n. the r aid. Tho subscripiion is only $i a year in advanco——
Leader.

The Janusry number of this valuable Journal bas como to band, and
i= as usual replate with legal decislons. urticles on comwerclal law, &c.,
&c.  We reputili-h from thisz number, an abla articla on the sulject of a
Bankrupt Law tor Canada.—onadien Merchanty Magazine,




