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- ARY FOR FEBRUARY. the Supreme Court into which it has been
Wi, Kxaminage: v
Py, :::"‘fl"ll.n:mou for Call and Second Intermediate. merged, may, perhaps, not unreasonably, be
4 Sun, “¥amination continued. R o . R
5 Moy, CUinonagesima Sunday. looked upon as a stepping stone to the Bench.
6. Tye - Hilary Sittings begin. P
7. Wed“ 21“‘\‘;‘!7, C.J., C.P., sworn in, 1856.
S Fri . Qu ednesday. ' Wagre the judiciary is elective and a man
10, Say een Victoria marrie~, 1840. . L
-+ Lord E)’denh:nn Gov.-General of Canada, 1840. R, 1s one da)’ a JUdge and the next an advocate,
1, g, % Caron Lieut..Gov. Quebec. [ aeea Tt >
- ML:;” Quadragesima Sunday. it Is necessary, we presume, that the tempor-
- Last day to move against Municipal Elections. ary occupant of the judicial chair should, so
—— - to speak, “keep his hand in” by an occa-
. TORONTO, FEB. 1, 1883. sional rhetorical flight such as is known to be
" [ TSR dear to the average American citizen. It is
HE large increase of business in the Court also a comfort to a precedent abiding profes-

Stategal?cery is ]):Trtly ‘shown by the fact,. as |
ereatt )Y Mr. Justice 1a)v19r on the occasxon:
Year, Otfr referrfad to, that in tl‘ie first t\Yentye
cery the t}\e existence of the Court of Chan-
orders r; were ten volumes of decrees andjt
Were ﬁ,ftw ilst in the next .twenty years th-ere‘
Used fo Y‘.Vo.lumcs, many times larger in size, :
amoup, similar pur.pos‘es ; and that as to t.he;
Crease [ of money in Court, there was an in-
Se from about $150,000 to $3,000,000 In

€ Space of sixteen years.

ch}{: Justice ‘'avior now makes thc. third
“edl)dht offhe lfcnch wh(? had previously
other the ofhf:c of Master In Chancer)", the
two being the present Chief Justice of
Ignta"lO, who held the office from 1837 .to
Wh500},~| and the prcsent Chancellor of Ontario,
the (,‘e‘]d the (.)fhce from 1870 to 1873. Both
hief Justice and Mr. Justice Taylor were
f}:gr‘g)ted directly from the Master’s office to
.ench, but the Chancellor had resumed
Practice at the Bar prior to his elevation.
Considering that there have been but four
ta;:s'ters in Chancery since the office was es-
llShed, and three of them are now occu-
Pants of the Bench, the office of Master of

sion to know that though they may throw
themselves away by gging on the Bench, they
have still < authority ” for such bursts of elo-
quence as that of Speer, J., of the Supreme
Court of Georgia, in a case which we find
reported in a recent number of the Central
Law Journal. The question was as to com-
pensation to an owner of land by a railway
company precedent to occupancy by them
for railway purposes. The learned judge

thus concludes his judgment :—

« Here is the home of a man venerable in age,
in which he has resided with his family for
thirty-eight years, planted by the side of the
limpid stream, whose waters he utilizes as they
flow. He has gathered around him by industry
and toil the fruits and flowers of the season, the
comforts and conveniences of a well-arranged
and much-loved homestead. Around it cluster
the memories of a lifetime, treasured in common
with those who have grown under his care from
infancy to manhood and womanhood under its
broad and protecting shadows. In it he was
gently descending to old age, loving that quiet
and seclusion to which the heart of the old so
strongly cling. But the spirit of the age demands
this homestead for its iron track upon which its
iron steeds may travel to meet the alleged neces-
sities of trade and travel, or to extend their
corporate power and dominion. If the beauty




of this homestead is to be invaded and marred,
its comforts to be imperiled and its sweet quiet
and seclusion to be broken upon with ringing
bells, shrieking whistles and thundering traing--.
let the corporation, in the language of the Con.
stitution, * first pay adequate compensation to
the owner thereof’ Judgment reversed.”

MR. JUSTICE T4 YLOR AND 1HE
ONTARIO BAk.

On the 22nd ult, an interesting event took
place at Osgoode Hall, consisting of the
presentation t¢®Mr. Justice Taylor, the former
Master in Ordinary of the Supreme Court,
of an address from the Toronto

Bar,
accompanied with a handsome silver

tea
service and judges’ robes, etc. Ip the
absence from Toronto of the treasurer of

the Law Society, Mr. . B, Read, Q.C,, pre-
sided. After a few words of congratulation
by the chairman to the new judge, and of re-
gret at losing him, the following ad
read on behaif of Bar by
Q.C.:-

“To the Honourable Thomas Wardlaw Taylor,

Justice of the Court of Queen’s Bench for
Manitoba :—

dress was
Mr. Charleg Moss,

DEAR SIR,—The members of the Toronto
Bar here assembled congratulate you on the
well earned promotion which, while it will ¢
a judge to the Bench of a sister Province, will
deprive Ontario of an officer whom it h‘a‘s bee.n
our pleasure to see filling important positions in
our Courts for more than sixteen years.

We but state what is well known when we
say that the advanced and satisfactory condition
of that branch of the Courts with which you
Were connected, is, to some considerable extent,
to be attributed to your judgment, learning and
activity,

Nor will you, in leaving us, cease to observe
the effect of the work done by the learned
Judges of ovr Courts and your own efforts, but
will find in Manitoba a Bar trained, to a large
degree, in Ontario, and not unfamiliar with the
publications which bear your name as author or
editor.

We congratulate you on having as a hrother

ive
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of the Court, the Honourablé
L-ewis Wallbridge, most worthily called from the
Ontario Bar., Nor can we forget that it was
from this Bar that his late predecessor wa
chosen, whose noble work, ending only with his
life, was to establish British, law over that vast
territory where justice, with strong arm and firm

voice, ‘drills the raw world for the march ©
mind.’

In bidding farewell we
successful career may
piness may attend you

As some token of re
we beg
articles,

judge ang chief

pray that a long and
be yours, and that hap-
and your family.
membrance and esteetn
your acceptance of the accompanying
Signed, etc.”

Mr. “Taylor replied in suitable terms. In
the course of his remarks he referred to the
most pleasant intercourse which had always
existed between himself and the Bar, as well
as the other officers of the Court with whom
he had been brought in contact, and gave an
interesting retrospect of various changes at
Osgoode Hall since he had first gone there
as an officer of the Court, Reference was
also made to the honour he felt
rolled in the list of those who
the dignity of our Bench,
three Chief Justices of
taken from the Ontario
ot the Bar and many p
Taylor, as also the (hy
tice Ferguson, were

at being en-
have upheld
and to the fact that
Manitoba had been
Bar. A large number
ersonal friends of Mr.
ancellor and Mr., Jus-
present on the occasion.

NEW ADM/N[ST[\’A TI0N OF
JUSIICE 4cr

A bill has been introduced at
session of the |
which require
first few sectj

the present
-egislative Assembly of Ontario,
$ more than passing notice. ‘The
ons are devoted to providing for
the appointment ang duties of an additional
judge to the Court of Appeal, who shall as-
sist especially in the work of the Chancery
Division when his duties as a justice of Ap-
peal permit.  More judicial help is certainly
required in the west wing, and things are not
in a satisfactory state in the Court of Appeal.
As to the appointee (should the bill become
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tended, is the Court, in a casein which the

" T, 1884,
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AW) we
fill the Presume some one will be found to

nfo Position,
oranately, tha
ne Alse economy
CCSslty » when t

Can c
Omm
and, at the present miserable pit-

NCe o
Bar foél:en to judges, the best talent at the
ectioeatS on the Bench.
s“."prisin; c()h of the above Act is of rather a
il s intrograCter’ and the more so as the
€ section ruced by the Attorney-General.
“« i eads as foliows :—
Zn in any civil suit or any proceeding
ority totO which this Legislaturc has au-
the constit enact, as .hgfrcmafter mentioned,
aﬂiament‘m;)ne‘ll validity of any Act.of the
ntaric 0“ (/ana'da or of t.he Legislature
shall e, be“odfflcs into quc:suon', the‘ same
Noti, tllcre(,fa} Jl‘ldged to be invalid m{/z.l ajferﬂ
Ustice qpy ,l}t:.\ been served on the /1[1{11&1&7‘ f{/
P at their o e .4/mrmty— General of Ontario,
his not(i)- C.e‘ rcsp.e(‘.tlvely..” .
€ suit ceis to give full information as to
o and when it is to be heard, and is to
men: erved the
titled’ ta}?ld the Attorney-General 1s to be en-
ith n to be heard as of right.
at therzni Vd4uc defcrcn‘ce it appears to us
u‘i()nal' ' s some (uestion as to the consti-
ity of the above enactment, while

But the time has gone by
nks, we suppose, to a spirit
or some imagined political
he Government of the day

N regay

six days  before argu-

€re
. seems i i
ems no (uestion at all as to 1ts prac |

1Ical .
atl i:"r[;leile‘ncy. No doubt it will be said
and o, ig*{ﬁ;jl\e{cly to a matter of practice,
ocal 1(, ri”q.m zires.; but what power has the
not declqrb.s, ature to cnm'.t that a judge shall
tatuge f: an Act ultra vires -saya Dominion
not givel;llnl)l?' hc.cuuse one of the parties has
Sourt 1 dyagfcertam no'tlce ?. What is the
an Ay cono )1. tho.: (question of the validity of
25 been :)Lsy }up}m a casce 'and no such notice
case g bc‘ U\\ t;d. Is the an&I]l('.l Act in such
it i u[traLt.L'd upo.n as though it were valid?
it hag nev7 7}m:¢ it js illegal, anq is as though
ently Cont;r »een passed, yet this Bill appar-
¥ the 1 dmp‘lzftes such an Act being enforeed
Posed Jlifgcs in such cases as we have sup-
- , on the other hand, this is not in-

question of the validity of an Act comes be-
fore it, (as it may often do incidentally and in
an unforseen manner,) to forthwith adjourn
the further hearing until the required notice
is served? What if such a question arises at
nisi prius 7 ‘The directions of the judge to
the jury may often be greatly affected by the
question of the validity or invalidity of a
Statute arising in an action. Supposing, in
such case, no notice had been served, is the
trial to be forthwith adjourned, the witnesses
and parties detained, and costs indefinitely
increased, in order that the six-days notice
may be served ?

We admit, if it were possible oF could be
so arranged, that it would be very desirable
that the Crown should be represented on any
argument as to the “ constitutional validity ”
of an Act of either Legislature, but we con-
fess we see no way to getyover such difficul-
tics as we have suggested. 1t would of course
be possible to provide that the Crown should
pay any extra expense incurred, but that is
only a minor detail. We trust this measure
will not be passed without full consideration.

RULES OF COURT.

There is one matter, in which it may be
doubted whether the changes wrought by the
Judicature Act have proved beneficial, and
that is with regard to the power to frame
Rules of practice.

Prior to the Act, the
Courts of law, or any four of them, of whom
the Chief Justices must have been two, had
power to frame rules of practice for the
Common Law Courts, and the Court of
Chancery had like power with regard to
making rules of practice for that Court.

Of course this system which in practice had
worked excellently before the Act, could not
be suffered to continue after the practice of
these Courts had been assimilated. To have
continued it, would inevitably have led very

Judges of the Superior
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soon to the creation of differences in practice,
which the aim of the Act was not only to
abolish, but prevent in future.

While, however, it is plain that it would
have been in the highest degree inexpedient
to have permitted each Division to frame
rules for its own particular Division, there
may be a question whether the scheme which
has been adopted is the best that could
have been devised.

As we read the Judicature Act there are
three, and there may be four, rule-making
bodies. First, under section 54,ss. 1: The
Chief Justices, the Chancellors and the Jus-
tices of Appeal, or a majority of five of
them, and a majority of the puisne judges of
the High Court may together make Rules ;
under this section, there must be at least nine
judges concurrin®, of whom five, as we have
said, must be taken from among the Chiefs,
the Chancellor, and the Justices of Appeal.
Second, under section 54, ss 5: the Chief
Justice of Ontario, and the Justices of
Appeal, or a‘majority of them, may make
rules and orders for the Court of Appeal;
Third, under the same sub-section: The
Judges of the High Court, as regards
matters in the High Court, have all the
powers which the Judges of the Court
of Chancery, and the Superior Courts of
Law formerly had, for the regulation of the
practice of those Courts.  Fourth, under sec.
55, the Lieutenant-Governor in Council may
authorize the Chief Justices and the Chan-
cellor to make rules.

The first and fourth mentioned bodies
are, it would seem, intended to make Rules
for the Supreme Court. The second of them
has power merely to make Rules for the Court
of Appeal ; and the third would seem to have
power merely to make Rules for the High
Court of Justice, or any Division thereof.

With regard to the power of the Judges of
the High Court to make Rules, it seems
somewhat doubtful how it must be exercised.
The former power to make rules for the
Superior Courts of Law, we have seen, was

vested in the Judges of those Courts, of
majority of them, of whom the Chief Justice®
must have been two (R. S. O. c. 49, s. 45)
and in the case of the Court of Chancery, the
power was vested in the Court of Chancery
¢o nomine. The effect of the sth sub-sectio?
of section 54, is, apparently, simply to vest 1?
the whole body of Judges of the High Cour*
(not a mere majority of them), the power®
formerly vested in the Judges of the Superio

Courts of Law, and the Court of Chancery fof
making rules.

It may, therefore, be a question whether in
order validly to frame rules for the High
Court of Justice, it is not necessary that all
the Judges of the High Court should concur

With regard to Rules of the Supreme Courts
it seems clear that there must be at least nin€
Judges concurring, of whom five must b€
taken from among the Chief Justices, th¢
Chancellor, and the Justices of Appeal If
this be correct, then a question naturally
arises what is the effect of Rules which aré
purported to be promulgated as Rules of the
High Court and Supreme Court respectivelys
which have, apparently, not received the sanc-
tion of the necessary number of Judges.

The Rules of the High Court of 22nd
and 25th August, 1881, were not sanctioned
by all the Judges of the High Court, Proud-
foot, J., being absent on the 2znd, and Proud-
foot and Armour, JJ., being absent on the
25th. Then, again, the Rules promulgated
as Rules of the Supreme Court, passed on the
17th March, 1882, did not receive the sanc-
tion of the necessary nine Judges, nor yet
were there present a majority of five Judges
taken from the Chief Justices, the Chancellor
and Justices of Appeal : the Chief Justice of
the Q. B., and the Chancellor, and Burton

and Patterson, JJ.A., alone being in attend-
ance.

Thirteen Judges, or even the minimum
number of nine, we think, are rather too many
to dispose efficiently of matters of this kind.
And we believe it is an open secret that there

U
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is -

o zgi‘:"i‘oifeat difficulty in securing harmony
or do as to any pn:o;')osed new Rule.
When we rWe think this is to be wondered at,
Practice aec;“ember. the different systems of
which then the different legal traditions to
Udges various members of _the body of
The Equiive be.en accustomed in Fhe past.
Ness on ¢h Y section natura'lly look with fond-
sce any felr former. [?ractlce, and would fain
Fctice t‘"thFr a(.ldmons or c.hanges 'in the

ommop f;i’l:mg in that direction ; while the
Predilicti w section naturally enough have
aw metrl]xs in faYour of the old Common
amiliay ?ds, with which th.ey are more
unity oé The natural result is a want of
of disbupllrposc. But for this, a new ta'rit’f
Undey th"Semer.)ts, adapted to th.e practice
Needeq € JUdlcz}ture Act w.hlch is urgently
ong ti;nanfj which, we be;heve, }?as been a
ave be e in process of mc.ubatlon, wc?uld
Urthey enbbatc_hed before this. There 1s a
aTiSing fro JCCtIOn' to the' pres.ent system,
ody of JOI(I; the difficulty in gettmg SO }arge a
e pur )11 ges together for asufficient Flme for
eliber;:')se of the necessary consultation and
Source olfon. Th'ls must always prove a
Under ¢ delay in passing necessary rules
€ present system.
‘ UIeOsl )any is there a difficulty about getting
culty i:l sse(_i, but there seems an eq}lal diffi-
Saying tlglett:?g ther.n published. It IS. an old
obogy’ Et .what‘ 1s everybody’s. business is
ing t):)S usmt‘:ss, ’ a}*ld we fear this has some-
Ve sec thdo with this matter. In England
een doj at the task of makmg new Rules has
until 5 egated to a cor(?mxttee of Judges, and
We do me such‘system is adopted .in Ontario,
uleg wf\l?t believe t.hat tht:: making of new
' The idel ever be' satlsfac‘tonly au;omplished.
Ordings as of individual )udges, like those of
Need t}}; mo.rtgls, are someterles crude, and
em | e frlct.lon of ot.her minds to reduce
a‘tfitio : pract.lcal working. But .this needful
Cient]Of mind could be' exercised j}lst as
tced ¢ y by the rule-making body being re-
Anoﬂ(: three or four individuals.
er advantage of the method we
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suggest, would be that more regard would be
had to the system of practice established, or
to be established under the Judicature Act as
a whole, and there would be less danger of
crude suggestions of individuals passing into
Rules of Court without proper deliberation, or
thorough understanding of all their bearings.

We are also inclined to think that a stand-
ing committee of this kind might, from time
to time, receive valuable suggestions both
from the members of the profession, and from
the officers of the Court who are practically
engaged in working the Act, and who are
often more familiar with defects, and the best
mode of remedying them, than any Judge
can be.

We doubt very much whether the system
for by section 55 of the Judicature
Act will be found to work satisfactorily in
practice. The qualities necessary for the
position of a Chief Justice, or Chancellor, do
not necessarily include the qualification for
making Rules of practice, and we are inclined
to think a selection by the 'ﬁdges themselves
ot a small number from their own body, of
those best adapted for this kind of work,
would be found more satisfactory.

provided

LAW SOCIETY.

P

MICHAELMAS TERM, 46 VICT., 1882.
"The following is the resume of the proceed-
ings of the Benchers during Michaelmas

Term, published by authority :—

During this term the following gentlemen
were called to the bar, namely :—Alfred Henry
Clarke, Joseph A. Culham, Alexander Armstrong
Hughson, Charles Edvyard Jones, Edward Ro-
bert Cameron, Frederick W. A. G. Haultain,
George Benjamin Douglas, James William El-
liott, John McSweyn, Jamnes Pitt Mabee, W. R.
Cavell, Henry Bogart Dean, Frederick E. Re-
dick, John Christie, Thomas P. Coffee, William
Reginald Armstrong.

The following gentlemen received certificates
of fitness, namely :—R. S. Cassels, J. C. Delaney,
E. R. Cameron, A. H. Clarke, James Thompson,
A. A. Hughson, A. Foy, J. W. Elliott, F. H.
King, G. B. Douglas, T. P. Coffee, F.W.A. G
Haultain, A. E. W. Peterson, ]. Christie, C.
McVittie, L. E. Dancy, E. A. Lancaster.
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The following gentlemen pagsed their first
intermediate examination ;—A, Carrut

scholarship), J._A. Valin (2nd scholz

arship), A,

Coleman, " G. Wall, T. C. Milligan, F'R’

Powell, H. F, Jell, A, McKellar, A M, l)ymond,
W. E. McKeogh, P

. H. Simpson,
H. Morrison, C, R. A

]. E. O'Meara, A. G, F
A,

R.]J. Dowdall,
tkinson, A, K, Kennedy,

- Lawrence, S, ]y, Biggar,
Skinner, D, Alexander, and J. Douglas.

The following gentlemen passed their seconq
intermediate €xamination, hamely:--1) K, Mc
Kinnon, J. Gordon Jones, ¥. 1, Phippin, J. w,
Delaney, W. J. Thurgton, W, T. Allan, J. A,
MclIntosh, W, A, Proudfoot, R, A, Coleman, W,
S. Murphy, A. W. Murphy, W, Cook. G. Bol-
ster, S. T. Scilly, A, Carswell, J. 1. Sullen, I,
M. Yarnold, D, T Symons, and J. B. Fischer.

Messrs, McKinnon, Phippen; and Delaney
were awarded respectively the tirst, sccond ang
third scholarships; Mr. ]

- G Jones was de.
clared to he pot eligible on the ground that he
was a l)arrister-at-lmv.

The following gentlemen were
the Socicty as Students at Lay

(;RAUUA’rks.~john Edward
A. l\chichael,Ernest Frederick Gunther, James
Smith, John Ross, Archibald S. Campbéll, Jo-
siah  James Godfrey, R. R, Beaumont, James
Walker Shilton, Henry C. Fowler.

}VIA'I'RICUI.AN'J'S.'»-VV. A. Bell, F. C. Payne,
Alexander Patrick M:lcdoncll, S. W, Carson, A.
C. Paterson, W. L. M

admitted ino
» namely ;.
Kennedy, Daviq

- Lindsay, James T. Doyle,
H. Guthrie, .
JuNIORS.— W . Gregory, G. N. Weekes, C.
J. Atkinson, W

H. Easton, C, Fitch, W. P, Tor.
rance, W, §. Hall, T. M., Bowm
rst, and J. M .
ARTICLED CLERK.— My, J- M. Quinn was al-
lowed his examination as an articled clerk,

Monday, Nov. 20th.
Present—The Treasurer and Messrs, C
Martin, Ferguson, Bethune, Moss, Foy, Kerr,
Mackelcan, Robertson, Read, Leth,. Crlckmoyc,
Maclennan, J. F. Smith, .. W, Smith, Hoskin,
Bell, Britton, McMichael, Murray, McCarthy,
Irving, )
Mr. Maclennan, from the Reporting Com-
mittee, presented their report, Jrecommending
that one reporter only be appointed, at an in.

creased salary, to report the Practice Cases.—
Adopted.

A rule carrying out the
a first time and was
on the 21st instant,

Mr. Maclennan laiq on the table the returns
of the reporters,

Mr. Robinson’s letter on the subject of the
Triennial Digest was referred to the Reporting

Committee, with instructions to report to Con-
vocation.

A letter from

ameron,

above report was read
ordered for a second reading

Judge Benson
signing his seat as a Bencher.
 fMessrs. Read, Martin and Moss,
pointed a Committee to enquire and re

was received, re-

were ap-
port what,
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: ch by
if any, vacancies have occurred on the Be 1€’
fon-attendance or otherwise, ittee
The Report of the Finance C9,111T}1¢:§C’Be)§
commending a case as to the legality o xempt
law refusing discount on water rate on €
Properties, wag adopted. . from ! o
D answer to the communication dJ ..
Mayor of Toronto, Messrs. Read an sent the
Smith were appointed delegates to "pr]rcce]ebfa'
Law Society upon the Semi-Centennia
tion Committee, anted.
. J. McWhinnie's petition was gf‘m_.,m pre
The letter from Mr. James B.O B’ll‘, read
ferring 4 charge against a solicitor was
and referred to the Discipline Cuml}“ttee'.[lce on
r. Moss presented report of Commi
Vacancies
Ordered, thay
‘riday, De
ers, in the

of
a Call of the Bench be ml:;gicf .
C. Ist, for the clection of two mo
Toom of Messrs. Benson and Le
whose seats are vacated, Al EdY
Mr. Leith was appointed to the [.egal, '
cation, and Discipline Committees. g2
Tuesday, Nov. 21st, 1882
Convocation met. ing
Present—The Treasurer, and Messrs. If‘j'ng.
Hoskin, Crickmore, Ferguson, Foy, Kerr, lc'an’
Smith, Leith, Martin, McCarthy, MacKe nath
Murray, Read, Britton, Bethune, Made]‘v‘[oss,
Robertson, Beaty, Pardce, Cameron, and

? . e |]1“
Mr. Leith was added to the Library Co
mittee,

On motion of
of the Report co
adopted. ) ed

Mr. Crickmore moved for leave to introduc
rule based on the said clauses, 10

The rule was read a first time, and 01‘d§l'€d
be read a second time on Saturd'ny, 25th inst.

.. lauses
Mr. Crickmore, the last (.ldl‘el.
ncerning Mr. Knapp’s case w'

tion of Examiners to

Mr. Read, bursuant to notice, moved, Sc(‘()ndﬁe
by Mr. Murray, That it bhe an instruction to the
officers of thiy Society, that if they have arg_
complaint to make, or grievances they wish r A
dressed, the Proper course is to bring the sa"?ﬁ
before Convocation, by memorial or petition, ‘/
order to their investigati(m by Convocation.-
Unanimously carried, and ordered to be entere
on the journals i

Mr. Crickmore moved the adoption of t]l@ Res
port of the Commiittee »5 to Leith’s “ William
on Real Property.”

Mr. MacKelcan

moved in amendment, that
the words Leith’

s Edition” be inserted aftef
the words “ Rea] Property, Williams” in the
curriculum, which was adopted. L
The letter of W, | Grace, complaining of the
conduct of 3 solicitor was read, and referred to
the Discipline Committee, .
The rule as to the appointment of a Practice

Reporter, was read » second and third time, and
passed.

Mr. T. T. Rol

ph was appointed Practice Re-
porter.




M
day . FOy

appo; S5th in i
an epp‘“nted to Con*%’ move that a committee
: sider some means of putting

gave ; .
notice that he would on Satur-

nexty the 5 ,

anCe unlice
“hdel;s’ COl?dsSd _persons acting as convey-
Powers cting proceedings for sale

C()ns' co H .
arrilder Means [2“‘“‘6“ in mortgages ; also to
deSters-at.laW fpl'eVent persons who are not
Whicﬁates in th()‘fom appearing as agents or
our. Were nog t" cases in the Division Court
Uprior tg ¢ ““hll? the jurisdiction of such
e Division Courts Act, 1880.
Co 3.
rélvocati()n met Saturday, Nov. 25, 1832.
Sent— :
Leit;n’}‘ {eiid,llﬁér;[‘liCEISUIer’ and Messrs. Mac-
: ckmore, Murray Smi
N y o urre . Al
The l}l’l,cB(:thlme, Fer;{us(m W, J. . smih,
1 A as P : Y .
of C‘Lﬁss of thcb (ll() applicants for Certificates of
wa AP, 140 of thlbh contemplated by section 3
STead g soq dt Revised Statutes of Ontario,
0 motign (')an f‘ll({ third time, and passed.
0. 126 wire r. Murray, the rule amending
sed as read a second and third time,
N motig
Not; Otion C AL T
Olice giya, 1’1':): A\'II. Foy, moved pursuant to
Jenlast day, Messrs. Britton, Hoskin,

Sip . SMith "
pmolntp a (_Ol»“ Bgthune, J. F. Smith, were ap-
Cltioneq | mittee to deal with the matters

traq urm the notice.
r ra e . .
boduce a ‘))’ llrno\ ed, pursuant to notice, to in-
Cnefit of thé aw to establish a fund for the
Meys, andW‘dQ\V_s and orphans of barristers,
Elevoleny I«‘uns((l)hclt‘)rs, to be called the Law
v .
- Macl , .
:ublect of tﬁr\m.m moved in amendment that the
efer e establishment of such a fund be

red ¢

0 3 .
€ssrg MLl select committee, composed of
a{l{ied rray, Read and the treasurer.—
Mr,

mn.tec’ K‘ZSI‘Cllnan, from the Reporting Com-
Which escnted the Report of the Committee,
as received and read.
o a 3 2
C;’&‘:Cnti})‘n et Friday, Dec. 15st, 1882.
ore, \?t;:{jll1e ‘Treasurer, and Messrs. Crick-
Read, J‘ l‘[ll, Hoskin, Murray, Irving, Britton,
Carsl, R Smith, Moss, Foy, MacKclcan,
. ”())’;l:alncron, L. W. Smith, McMichael.
line, on (e kin, from the Committee on Discip-
SOlicitm-c < harge made by Mr. (’Brian against
been e’ reported ‘that a prima facie casc had
- Made for enquiry.
or infmlé(?]?()rt was, read and received, ordered
rdore ll«ltﬁ consideration, and adopted.
o nnCth(‘i , that the charge made, and the papers
line therewith, be referred to the Discip-
A mmiittee to enquire into and report thereon
Customary manner.
Cricgnmotum of Mr. Irving, secconded by Mr.
Ppo, hore, ‘()((lprC(l that Mr. Walter Read be
dmted Solicitor to the Society.
in plzlp Hudspeth, ).C., was elected a Bencher
0. ce of T. M: Benson, Q.C. Mr. (yuthrie,
- was clected in place of Mr. Lemon.
r. Britton on his notice of motion for the
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day, moved that the subject of completing the
furnishing of the Sociey’s rooms be referred to
the Finance Committee, with power to act.—
Carried. .
The seventh clause of the Report relati
the triennial digest was adopted.
Mr. Guthrie took his seat as a

Saturday, Dec. oth, 1882.

ng to

Bencher.

Convocation met

Present-—The Treasurer,
more, Murray, Ferguson,
Smith, Maclennan, Foy, Rea
Michael, and Bethune.

Mr. Crickmore presented the Report of the
Legal Education Committee on the subject of
the examinations, which was received and read.

The Report was ordered to be considere
clause by clause.

The Report was adopted.

Mr. Crickmore moved for lcave to
rule based on the Report.

Ordered accordingly.

The rule was read a first time.

Ordered for a sccond reading
meeting of Convocation.

Mr. Crickinore moved that the examiners be
instructed to act on the said Report at the next
examinations as to the conduct of the next ex-
amiations in all respects save as to the times at
which they are to be held, these to remain for
next term as at present.

Ordered accordingly.

Mr., Moss presented a report from the com-
mittee on the refevence as 10 unlicensed convey-
ancersgctc., which was rgceived and read, and
ordered for immediaté consideration.

Mr. Read moved that the further considera-
tion of the report be adjourned until the next
meeting of Convocation.—Carricd.

. Mr. Crickmore, from the Committee on Legal

Education, reported on the petition of Charles
Seager for leave to goup for his Certificate of
Fitness, recommending that his service be al-
lowed.

The report was orl
sideration.

Mr. Murray moved that it be referred to the
Legal Education Committee to enquire into the
circumstances under which Mr. Seager has been
practising since the expiration of his Articles,
and that the consideration of the report be
:1djoumed.~—Carried.

On the consideration of the 6th clause of the
report of the Reporting Conmunittee touching the

roposed advance to Mr. Hodgins,

Ordered, that it appearing that four parts
(being within 8o pages of the whole work) have
been issued and distributed, two thousand
dollars be advanced to Mr. Hodgins as soon
after the first of January as funds are available.

Mr. Moss moved, seconded by Mr. Ferguson,
that Mr. Guthrie be appointed on the Legal
Education Committee in  the place of Mr.
Lemon, and Mr. Hudspeth on the County

and Messrs. Crick-
Irving, Moss, J. F.
d, Cameron, Mc-

bring in a

at the next

dered for immediate con-
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Library Aid Committee in the place of Mr.

Benson.—Carried,

Tuesday, Dec. 26th, 1882,
Fresent—The Treasurer and Messrs. Crick-
more, Read, Maclennan, Mackelcan, Foy, Mur-
ray, Martin, McCarthy, Irving, Moss, Bethune,
J. ¥. Smith, Cameron,
The report of the Finance
date was adopted.
The report of the Library Committee of this
date was read as follows and was adopted ;-
REPORT.
The whole expenditureon Liby
the year 1881
The whole

Committee of this

ary account for
amounted to $3,625.49.
expenditure on s;

d not yet pre-
sented will not, it is expected, make the expen-
diture for this year beyond $2,800 in the whole.

The Committee beg leave to bring to the
notice of Convocation the continued generosity
of Mr. Nathaniel C. Moak, Councillur-at~Law,
Albany. The Library has been supplied by him
with a copy of his valuable series of English
Reports, now numbering thirty volumes, which
themselves can only be purchased at a cost of
$180, and he continues to forward to the
Society a volume from time to time as published,
and he has also Presented his edition of ¢ Under-
hill on Torts” to the Society, “ Lowenstein’s
Trial,” and Some other works of interest.

The Committee have no doubt th
tion will be prepared to acknowledge
liberality suitably, nevertheless they have ex-
perienced some difficulty in suggesting the
manner of doing so acceptably as well a5 ap-
propriately. )

Mr. Moak’s library is so vast and complete
that there are no additions required, and the
Committee can only propose that the Secretary
of the Society be directed to furnish Mr. Moak
with a regular supply of the Ontario and Do-
minion Reports as issued from time to time.

The Library has been opened at night for the
winter session since Ist Novembpr last.

he average attendance during Michaelmas
Term has been 22 each night, and about 12 or
I3 out of term,

he attendants are by no means the same
Persons every night, and the number of individ-
uals who have participated in the use of the
Library may be said to be about 72 since the
first of November, of whom 18 are of the degree
of barrister-at-law.

The Rule as to examinations was read a second
time as follows —
From and after Hilary Term, 1883, the Pri.
mary Examinations shal] commence on the
Tuesday in the third week next before each term,

instead of in the second week as at present pro-
vided.

2. From and after Hilar
Intermediate Examinations

at Convoca-

Mr. Moak’s

y Term, 1883, the
shall be held in the

LAw Society,

e

ex
e95

c
shall be held in the first week next before €2

e
second week next before each term, and Ig.l;m
aminations for Call and Certificate of

term.

. for

3. To entitle any candidate to go “]1(5 as
Honors, he must obtain the number of mar an
at present provided by Rules 58 and 91, alat
those only who are students and in their retgo be
years or course of study, are to be enutled,cular
passed with honors, unless in any partl
cases Convocation shall see fit to award th?rl‘:(‘)u

4. To entitle any candidate to pass W”t of
an oral, he must obtain at least 55 per cen 'the
the aggregate marks obtainable _upon hall
written examination papers ; and if he S
obtain not less than 50 per cent. of them,
shall be cntitled o go in for an oral, ef

5. For the oral eéxaminations each ‘cxam't- e
shall prepare three questions (in addition to m
papers already required of him), before the c0
mencement of the written examinations ;,an the
least two examiners shall he present during hﬂ“
oral examinations, Any candidate who s ks
obtain 33 per cent. of the aggregate of the mg 0
obtainable upon the oral, may be entitle 0
pPass; and those who pass on the orals are ]ti-
to be ranked according to merit, but alphabe
cally, . e

6. Two examiners must, without fail, be Prn_
sent during the whole time of the written exa‘he
inations _for pass ; and before the printing t ‘
examiners shall meet and submit to each othe
the proposed questions to be given at eac
examination. )

7. Before the examinations each examinel
shall assign and mark a value to each queS,UOn
on his own papers ; and a copy of the questions
o marked shall be returned to Convocation
with the report ; and each examiner shall mark
opposite to each answer to his own papers, in
numbers, the value he shal assign to it ; and al
the answers so marked shall be returned with

the examiners’ report, together with copies of the
questions used on the orals,

8. The First Intermediate Examinations shall
commence on Tuesday, at the hour and in the
manner provided by sub-sections 2 and 5 of
Rule 47. " The results are to be declared at 12
noon on Wednesday. The orals to be held at
2 o'clock p.m. of the s
to be declared immediately after. The Honor
Examinations to be held on Thursday.

9. The Second Intermediate Examinations
shall commence on Thursday, at the hour and
in the manner Provided as aforesaid. Thg re-
sults are to he declared at 2 noon on Friday.
The orals are to be held at 2 p.m. of the same
day, and the results to be declared immediately
after. The Honor Examinations to be held on
Saturday, and the reports of the examiners upon
all the Intermediate Examinations are to be
sent to the Secretary on the following Monday.

1o. The Examinations for Certificate of Fit-
ness shall commence on Tuesday, and the Ex-
aminations for Call sha]} commence on Wednes-




F,
eb. 1 1333‘]

\\\
Sup. ¢

day
the |,

:_n‘;nn.er alrea(:;l 1, and shall be conducted in the
de ‘]Tllnati‘)n fo); provided, and the results of the
ofSared a¢ , Certificate of Fitness are to be
. the Exﬁminp'l'n' on Wednesday, the results
ané P.m. op Than?n for Call are to be declared
Certificate ursday. The orals for both Call
l-m. on Thursdof Fitness are to be held at 2.30
i af;}’, and resuits are to be declared
‘xal‘;{‘and' on Friday at 9,30 am,,
heny are to be heldma“fms in connection with
tife. 9PON the Ey; The reports of the exami-
i SAtE Of i xaminations for Call and Cer-
n"h Call ,lrn‘-SS, and for Honors in connection
'I‘Ot later e O be handed in to the Secretary
erm, an 3 p.m. on the Satnrday before

11, A
%ared byota of elected Benchers shall be pre-
®ncherg w},e fg’eCI‘eta.ry, who is to notify two
attend, o ose turn it is according to the rota
ors Of the (to provide a substitute to attend on
one Benche [ SXminations, 50 that at least
X?minationsma)’ be present at each of the oral
2, .
With tl?ilslrpf"rts‘ of existing rules inconsistent
NCongjgt ule, are repealed in so far as they are
ent therewith.

€ r . .
pa.srsed. ule was read a third time, and "vas
he 1
e . .
of un; port of the Committee on the subject

1cen
Sale 5 sed conveyancers, agents for powers of

nd L Y ) ) 5
of whi ivision Court suits, the consideration
u Ich w )

as adjourned until to-day, was brought

Mr, Mo
Porteq ,
€nera],

ss, Chairman of the Committee, re-
correspondence with the Attorney-

.- Murray moved
oved that the report be amended

Nsert;
Ney, L36Tting the words “the second day of

Xt , the

ber ins‘ir?’” in lieu of the words “26th Decem-
M which was carried.

asamendgg.s moved the adoption of the report

€ .

cisle“er from A. G. McMillan, from San

al 0, as to a certificate of standing, was

. ;deso the draft certificate.

tificay ed, that the seal be afflxed to the cer-
€ as amended.

Frap
l‘ead

Convocation adj
~ adjourned.

NOTES OF CANADIAN CASES.

L
ISHED IN ADVANCE BY ORDER OF THE LAW
SOCIETY.

~—

SUPREME COURT OF CANADA.

R g McLAREN v. CALDWELL.
* 8. 0. cap. 115, sect. 1—Construction of non-
Sloatable streams—Private property.

w:‘PPeal from the Court of Appeal of Ontario,
ereby a decree of the Court of Chancery in

CANADA LAW JOURNA

I {Sup. Ct.
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favor of the plaintiff, (appellant), was reversed.
ancery the de-

By the decree of the Court of Ch 1
fendants, (respondems), were restrained from in-
terfering with the plaintiff’s user of certain
streams where they pass through the lands of
the plaintiff, and which portions of said streams
where declared to be, when in a state of nature,
not navigable or floatable for saw logs, of other
timber, rafts and crafts. .

On appeal to the Supreme Court of Canada
on the question at issue between the parties,
viz.:—Had the appellant the legal right to pre-
vent, as he sought by his bill to prevent, the
respondents driving their logs through his lands,
and in doing so to utilize the improvements
owned by him on and along the streams in ques-
tion, or are those streams part of the public
highway, and therefore open to the free use of
the respondents in common with the appellant
and the public generally?

Held, that the learned Vice-Chancellor who
tried the case having determined that upon the
evidence adduced before him, the streams, at the
Jocus in quo, when in a state of nature, were not
floatable without the aid of artificial improve-
ments of one kind or another, and such finding
being supported by the evidence in the case, the
appellant had at common law the exclusive right
to use his property as he pleased, and to pre-
vent respondents from _uging as a highway the
streams in question where they flowed through
appellant’s private property.

and. Held also, (approving Boale v. Dickson,
13 U. C. C. P. 337) that although, by 12 Vict.
c. 87, sect. 5, it is enacted “ that it shall be law-
ful for all persons to float saw logs and other
timber, rafts and crafts down all streams in
Upper Canada during the spring, summer and
autumn freshets, etc.,” such legislation (re-enact-
ed by ch. 115, R. . O. sect. 1,) extends only to
streams as in their natural state would, without
improvements during freshets, germit saw logs,
timber, etc., to be foated down them, and that
the portions of the streams in question, where
they pass through appellant’s land, were not
within said ch. 115, R. S. O. sec. 1.

Decree restored.

Cameron, Q.C., Dalton McCar thy, Q.C., and
Cyeelman, for appellant.

J. Bethune, Q.C., and Church, Q.C., for re-
spondents.
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Sup. Ct.}

THE QUEEN v. MEAL.
(Crown Case Reserved.)

]ndz'dme;zt~Mz’.ybz’nder of counts—evidence.

An indictment contained two counts, one

charging the prisoner with murdering M. I. T.
on the 1st November, 1881 ; the other with man-
slaughter of the said M. 1.

T. on the same day.
The Grand Jury found « atrue bill” A motion

to quash the indictment for misjoinder was re-
fused, the counsel for the prosecution electing to
proceed on the first count only.

Held, (affirming the Judgment of the Supreme
Court of New Brunswick,) that the indictment
was sufficient. The prisoner was convicted of
manslaughter in killing his wife, who died on the
toth November, 1881, The immediate cause of
her death was acute inflammation of the liver,
which the medical testimony proved might be
occasioned by a blow or a fall against a hard
substance. About three weeks before her death
the prisoner had knocked his wife dow
bottle. She fe# against the door, and
on the floor insensible for some time
confined to her bed soon
recovered. Evidence
acts of violence commit

n with a
remained
; she was
afterwards, and never
was given of frequent
ted by the prisoner upon
his wife within a year of her death, by knocking
her down and kicking her in the side.

Held, (affirming the judgment of the Court ¢
guo), that there was evidence to leave to the
jury that the disease which caused her death
was produced by the injurics inflicted by the
prisoner, and that the evidence of violence com-
mitted within a year was properly received.

Lash, Q.C., for appellant.

M’ Leod, ().C., for the Crown.

GRAND JUNCTION RAILWAY Co. v. Counry
OF PETERBOROUGH.

Municipal by-law —- Validity of — Remedy—-
Action at law ang not by mandamius— 34 Viet.
¢ 48 (0. )—Construction of-

This was an appeal from the Ontario Court of
Appeal, reversing the rule of the Court of
Queen’s Bench granting
commanding the corporat
Peterborough to issue ¢
and interest, in accordan
certain by-law respectin
tion Railway Company
Haliburton Railway,

a writ of mandanius,
ion of the County of
ebentures for $75,000
ce with the terms of a
g the said Grand Junc-
and the Peterborough &
alleged to have been passed

NoTEs oF CANADIAN Casks.

,,-"%
— e

— ;
by the County Council, and adopted by the ra:fy ‘
payers. The Grand Junction Railway Compai .
Was amalgamated with the (Grand Trunk R?.n
way of Canada. The former railway not hav! r
been built within the time directed, its Chi
ter expired. In May, 1870, an Act was pass -
by the Dominion Parliament to revive the Chlf:ut
ter of the Grang Junction Railroad Co. e
gave it a slightly different name, and made S0 .
changes in the charter. On the 23rd NOVC‘“bet*
in the same year, the ratepayers of the defcl’d"’ﬂa
municipalities voted on a by-law to grant
bonus to the plaintiff company, construction ©
the road to be commenced before the 1st MaY?
1872, The by-law was read twice only. At the
time when the voting took place on the by-la“’;
there was no power in the municipality to graf't
abonus. On the 15th February 1871, the AC
34 Vict. c. 48 (0.) was passed, which de(:lilljed
the by-law as valid as if it had been rcad a thir
time, and that it should be legal and binding 0P
all persons asiif it had been passed alter the Act
On the same day of the same year, c. 30 W?S
passed, giving power to municipalities to aid rail”
ways by granting bonuses. T'he 37 Vict,, c. 43
(0.) was passed, amending and consolidating the
Acts relating to the plaintiff company. Time fof
completion was extended by 39 Vict. . 71 (O.)

Held, (1) that the effect of the Statute 34
Vict. c. 48 (0.), a

part from any cffect it may
have ot recognizing the existence of the Railway
Co., was not to legalize the by-law in favour of
the company, but was merely to make the
by-law as valid as if it had been read a third
time, and as if the municipality had had power
to give a bonus to the company, and, therefore,

the appellants could not recover the bonus from
the defendant.

Per GWYNNE, J.(FOURNIER and TASCHEREAU,
JJ., concurring). T as the undertaking en-
tered into by the municipal corporation contained
in by-law for granting honuses to railway com-
panies, is in the hature of a contract entered
into with the company for the delivery to it of
debentures upon conditions stated in the by-law,
the only way in whicp delivery of the debentures
to trustees on behalf of the company, hefore the
company shall have acquired a right to the
actual receipt and benefit of them by fulfilment
of the conditions prescribed in the by-law, is, in
the Province of Ontario, by actions at law or in
equity under the Provisions of the statutes in
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f()r
Ce the
re re .
nd poy by sui‘\ﬂatmg the proceedings in actions,
ol tivemar}f process by motions for the
Ont f manda,) writ of mandamus, which the
. [/ H . .
ut action, s isj obtainable upon motion with-

'prer()ga

Appeal dismissed with costs.

¢ Rop;
175071, () . A
the appe“amsf Q.C., and H. Cameron, Q,C., for

ehuy
e, ).C R
nts, » Q.C., and K dwards, for the respond-

FRECHwTE v. Gouvlr,

Prclz'ﬂu'm; (Meg.“mi? Flection.)

N this pg lry ('/37"{/1'077& »»»»» Onus probandi.
rESp(mdeS LL a "C}lt‘l()n was presented by the
return f ()ml)lilll‘ﬂmg of an undue clection
last or the County of Megantic at the

electj

. €Ction < .

Petit for the House of Commons. The
1on w

Which the S.m.c( by preliminary objections, in
that ¢ sitting member alleged, Znéer alia,

ev(l))tit‘:?mi'rs were. not. C]('.Ct()l‘?, nor quali-
as ﬁerl ft e clc(:tlm.] in question, ff((:. A
ions gt Ojifhe hearing of the prclnmn;fry
AMondon J, a rthabaska, when Mr.ﬁ Justice
e defendame that the onus ]77‘(1/~1;/¢11 was o~n
Pre iminar (I.)YCS‘cnt appellant), t_” support his
Offereq b y (?I)JCCt1011s, and no evidence being
y either party, dismissed them with

fied 14
day y,
Object

Costg

0O
EZZPF%} to the Supreme Court of Canada,
1) fo’llfe,} FOURNIER, HENR\’, and GWYNNE,
‘uperior ‘(‘:mg the practice 'a.dopted by the
tion Court.(mrt of Quebec, sitting as an Elec-
& o in the case of Duwval v. Casgrain, that
Mming. é;{)ba{zdz was on the party alleging pre-
Contzao jections.
ASCHE]: ‘RI'I‘CH]E, C.J., and STRONG and
CHEREAU, J).
was deis;(')}].rt be.ing cqually divided the appeal
Crej;”mb,ed W}‘th()ut costs.
"m.”lru ‘lm‘d Gormully, for appellant.
e, ().C., for respondent.

Aets GRANT V. BEAUDRY.
on for false arrest against magistrate—
I)avif’(){l‘.ﬂ’ma S L. Cloch. so1, ..ve({. 7. _
instan, xlllnt‘, who was the plaintiff in the first
in M(m(tl, “"as (,r.:md Master of the Orange Order
Such L real during the troubles ot.’ 1877-78.  As
and br‘- was arrestctd for c!lsturbmg the peace,
for £ ought an action against Mayor Beaudry
alse arrest.

NoTes oF CANADIAN CASES.

———

The notice given by appellant’s attorney to the

respondent was as follows :—
To the Hon. J. L. Beaudry, Mayor of Montreal,
SIR,—We give you notice that David Grant
of the City of Montreal, salesman and trader,
will claim from you personally the sum of ten
thousand dollars damages, by him suffered from
the abhuse made of your authority in causing his
arrest illegally and for no cause on the twelfth
day of July last (1878), and that unless you make
aration of such damages

proper amend and rep
will be

within a month, judicial proceedings

adopted against you. Yours, etc.,
(Signed)  Doutre, Branchaud & McCord,

Advocates for Plaintiff

Montreal, 19th October, 1878.
Superior Court dismissed the action for
This judgment was con-

The
want of proper notice.
firmed on appeal to the Court of Queen’s Bench,
(P.).,) but the Court went further, and stated
that Grant was properly arrested, being a
member of an illegal association.

On appeal to the Supreme Court of Canada,

Held, that the notice was insufficient, and that
as to the legality or

an expression of opinion
association would be

illegality of the Orange
extra judicialand unwarranted.
Appeal dismissed with costs.
Doutre, Q.C., for nppellant.
R. Roy, Q.C., for respondent.

Ux. v. THE STADACONA FIRE

Insurakce Co.

Policy—Proofs of Joss — Waiver—Estoppel —
Insurable intevest—Surrender.

This was an action upon a fire policy by ap-
pellant against respondent company. The
policy was under seal, and purported to be
effected in favour of the appellant Samuel
Caldwell. It contained, however, a provision in
the following words . Loss, if any, payable to
George R. Anderson, Esq.” One of the condi-
tions provided that the company might require
the policy “to be given up for the purpose of
being cancelled, pmvidcd that in any such case
the company shall refund to the insured a ratable
proportion for the unexpired term thereof of the
premium received for the insurance.” Another
condition required particulars and preofs of loss
within five days after such loss or damage has
occurred. And another condition is in these
« None of the foregoing conditions or

CALDWELL KT

words -
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stipulations, either in whole or in part, shall be
deemed to have been waived by or on the part
of the company, unless the waiver be clearly ex-
pressed in writing by endorsement on the policy,
signed by the manager of thig company for
Canada.” The defences pleaded inter alia, that
the amount of loss was payable (o Anderson ;
that there had been a breach of condition re-
quiring proof of loss to be delivered within five
days : that the policy had been delivered up and
cancelled, and the risk terminated.
of non-delivery of proofs,

waiver ot the conditions in th
the defendants rejoined that
in writing

To the plea
plaintiff replied a
atrespect, to which
the waiver was noy
as required by the conditions,

The policy was issued on the loth August,

the appellants conveyed
the property on which the insureq build

erected, to one T. B. ip fee, w
conveyed the same to the
Caldwell in fee, On 30th June, 1877, the re-
spondent’s agent at Halifax, sent to Ander-
son, who held the policy or his security as
mortgagee, a circular to the effect that the com.-
pany had cancelled the policy, adding that « the
unearned premiums will be returned hereafter.”
Anderson handed the policy to the agent, who
was also agent for the Western Assurance Com-
pany, telling him he wanted to beinsured in that
company, and the respondents ‘from that date
held it, or until it was produced by them on the
trial. The unearned Premium was not returned or
offered to be paid. While in this position the fire
occurred. At the suggestion of the agent, the
putting in of proofs was deferred, to allow him
to communicate with his head office, and ultj-
mately they were furnished, and received with
objection, and retained by the agent. Plaintiff
got a verdict for $4,000 and interest. The Sy-
preme Court of Nova Scotia on a rule 2is7 to
set aside the verdict, made it absolute on the
ground that though a waiver of the requirements
of the ninth condition as to delivery of proofs of
loss within five days had been sufficiently made
out, if parol evidence had been admissible, yet
that the twelfth condition requiring waiver to be
expressed in writing by endorsement on the

policy applied, and there had been no such
waiver in writing,

ing was
ho on the next day
appellant Sarah C,

On appeal to the Supreme Court, in addition
to the defences above stated, it was urged that
the appellant Caldwel] had not, at the time of

18683
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DIAN Casgs, [sup- ©*
—_—
loss, an insurable interest in the Pr(’Pertyt
reason of his change of interest arising fron; the
alienation in favour of his wife by means ©O he
conveyance to B, and the reconveyance t0
latter, i Su

Held, (1) (reversing the judgment of the ot
preme Court of Nova Scotia), that as the agtew
of the company had requested the responden ny
delay putting in the proofs of loss, the compa .
Were estopped from setting up as a defence ldi-
I2th condition requiring that a waiver of con
tion No. ¢ should be in writing. -

(2) That although the insured, during the cum
rency of the risk, had alienated his interest s
the property insured, still at the time of the ']oS
he had such an interest by reason of being ?elses
of an estate in fee simple in right of his wifey @
to entitle him to recover., ¢

FOURNIER, J., dissenting, on the ground tha
the sending of the circular by the company, an
the compliance with the terms of the circular b)f
the assured by giving up the policy to the com
pany’s agent, had effected a surrender.

Appeal allowed with costs.
Gormully, for appellant.
Casgrain, for respondent.

by

FARMER v. LiviNGsTONE.

The Dominion Lands Act, 35 Vict. c. 23, sec. 33
sub-sects. 7 and E—Patent, validity of—Bill—
Egquitable or Statutory title —Demuryer.

This was an appeal from a Jjudgment of the
Court of Queen’s Bench (in Equity) for the
Province of Manitoba, reversing on re-hearing
the judgment of My, Justice Miller, allowing
with costs the demurrer of the appellant (de-
fendant) to the bill of complaint of the respond-
ent (plaintiff,) and overruling the said demurrer
with costs,

The plaintiff; in his bill of complaint, alleged
in the 6th Paragraph as follows :-—

“Prior to the st of May, 1875, the plaintffT
made application to homestead the said lands in
question herein anq procured proper affidavits
according to the Statute whereby he proved to the
satisfaction of the Dominion lands agent in that
behalf (and the Plaintiff charges the same to be
true), that the sajq defendant Farmer had never
settled on or improved the said lands assumgd
to be homesteaded by him or the land herein in
question, but had been absent therefrom con-
tinuously since his pretended homesteading and
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Pre-empy
ptlon e B
the defenda ntries, and thereupon the claim of

nt . .
Came apq wer Farmer under the said entries be-
tendeq . o or¢ forthwith forfeited, and any pre-

right

zgder Ceazeds of the defendant Farmer there-
20Ut the

With 8th May, 18735, and then and there

e asg
Ominjgy, ?Z;Znt and by the direction of the
feprepared for Slagent.. “{ho caused the same to
Omesteadt he plaintiff, signed an application
uit aCcord‘nght t0~the lands in question in
ict, cap ing to Form “A ” mentioned in
Swear ¢, | P- 23, sect. 33, and did make and
4n affidavit according to Form “B?”

ra
this

n\ent'

loneq j

o, ang di(;“ sect. 33, sub-sect. 7 of the same

Steg pay to the same agent the home-
d g

f
aese :Lfesloa who accepted and received the
Dlaimiﬁ- Wa .h‘)mestcad tee, and thereupon the
Was neCeS:S informed that he had done all that
the Statuteary or required for him to do under
ent, ang thand the‘regulatioﬁs of the Depart-
this afﬁdavit:}t the 'Smt.ute said, ¢ Upon making’
ce fee uf and filing it and on payment of an
ive 5 recg'le-n dollars {for which he shall re-
Mitted (o ¢ ‘Pl.from the 11gentf1.l)c sh.ould be per-
ation, m](;“f‘l the lands S}.)eaﬁed in the appli-
i lher?upon and in pursuance thereof
up;g)::()‘d. faith the plaintiff did forthw‘ith
ereof, an dsTd lands an'd take actzfal possession
occupa;ion has ever since remained in actual
Srected g | and occupation th.eretof, and has
cleared; l\ouse an.d other.bulldmgs thereon,
anq cultiy arge portion of said lands and fenced
Valuapje ated the same, and made many other
aggregat improvements thereon, costing in the
T € $I,ooo_”
aSSi;ntil:s bill~of coTpIaint defendant demurred,
in his bfi;llas cause, Thf;t the plamtl'ff hath not,
ands the ,‘Shown any interest or.nght to the
e pae rein mentioned, or any title to attack
not, { nt of th.e defendant, and.therefore hath
»In and by his said bill, made and stated a

ase . . . .
of as entitles him to any relief against this
endant.))

Same

€ntey

Q:Z:g ‘f’; (reversing th'e judgment of the Court of
no 4, s Bench, Mamtoba), that the plaintiff had
paten:{‘s Standi to attack the validity of the
Y dlssued by the Crowr.n to the defendant, as
to tha not allegefi a sufficient interest or right
ing € lands therein mentioned, within the mean-
. ‘ff _SUb-sections 7 and 8 of sec. 23 of the
aimmon Lands Act, there being no allegation
an entry of a homestead right in the lands

»and the plaintiff thereunder on or’

d been made, and that plaintiff
session of the
having autho-
Demurrer

in question ha
had been authorized to take pos
land by the agent, or by some one
rity to do so on behalt of the Crown.

held good.
Appeal allowed with costs.
J. Bethune, Q.C., for appellant.
McCarthy, Q.C., for respondent.

CHAPMAN V. TUFTS ET AL.

Unstamped bill of exchange—42 Vict. cap. 17,
sec. 13—/(7zowlmfgrc-—Que'stz'on for Fudge.

Appeal from the decision of the Supreme
Court of New Brunswick, refusing a motion to
set aside the verdict and enter a non-suit. The
action was brought by the réspondents against
the appellant to recover the amount of a bill of
exchange. It appeared that the draft when
made, and when received by respondents, had
no stamps ; that they knew then that bills and
promissory notes required to be stamped, but
never gave it a thought ; and their first know-
ledge that the bill was not stamped was when
they gave it to their attorney for collection on
the 26th February, 1880, and that they immedi-
ately put on double duty stamps.

The bill was received in evidence, leave being
reserved to the defendant to move for a non-
suit ; the learned judge stating his opinion that
though as a fact, the plaintiffknew the bill was not
stamped when they received it, aqd)(new that
stamps were necessary, they accidentally and
not intentionally omitted to affix them till their
attention was called to the omission in February,
188o0.

Held, that the questions as to whether the
holder of a bill or draft has affixed double
stamps upon such bill or draft so soon as the
unstamped state of the bill was brought to his
knowledge within the term of 42 Vict. cap. I2,
sec. 13, is a question for the Judge at the trial,
and not for the jury.

2. That the “knowledge” referred to in the
Act is actual knowledge, and not imputed or
presumed knowledge, and that the evidence in
this case showed that the plaintiff acquired this
knowledge for the first time on the day he affixed
stamps for the amount of the double duty, 26th
February, 1880.

Davies, Q.C., for the appellant.

Travis, for the respondents.
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Boyd, C.,and Ferguson,].] [Dec. 16, 188,
ARNOLDI V. O’DONOHOE.
Costs— T axalion—Solicitoy and client—
a'rcum.rtancesv—1)elz'7/e7jy of bill.
On 20th July, 1877,
solicitors who ha,
to perform profe
bill for services

Special

a firm of barristers ang
d been employed by a solicitor
ssional services, rendered thejy
SO performed,

» 1878, the solicitor to whom the
» Wrote claiming 5 reduction of
the bill on the ground of gver charge, and also
on the ground that the work hag been agreeq

to be done for half fees, Nonotice was taken of
this letter,

CANADA LAw
—_—

NotEes of CANADIAN Casgs,
CHANCERY DIVISION.

In February, 1882, an action Was commenced in
the CountyCourt oy this biIl,andjudgmententered
for default of Appcarance, This Judgment was
by consent subsequcntly waived, and the action
in the C. C, discontimed, and a bil] for further
services rendered since July, 1877, was then de-

" livered on 27th July, 1882, |, this bill was ip-
cluded an item, “Tq amount of judgment entered
19th July, 1882, $268.67, for Previous accounts
rendered.” Ap action was then commenced in

the Chancery Division for the-amount of the two
bills. :

On the trial of the action, jud
for the amount of the first bi]]
also for the

taxation.
Held, on appeal to the
neither the existence of a

gment was given
as rendered, ang
amount of the second bill, subject to

Divisional Court, that
controversy as to the
terms on which the business was done, nor the
continuance of the employment after the delivery
of the first bill, were special circumstances en-
titling the solicitor 1o a taxation of the first bi]]

after the lapse of a year.

Held, also, that the reference in the second
bill to the amount claimed for the first bill, was
not a re-delivery of the first bill.

o. Howland, for plaintiff,

O Donokoe. Q.C., defended in person.

—_—

Proudfoot, J.] [Dec. 16, 1882.

MILLER v, Brown

Mortgagee ang morigagor—Statyte of Limita-

lions — Ad’zmw/mfgcumzl% Consolidation oy
//1()rtg(l.gfex~'~/\’eg[xt‘7jy Act.

D. H. being ow

ner of certain land in Toronto,

JOURNAL

—

€of
on 18th Dec, 1850, executed a mortgage the:zth
to A, Cruickshank, which mortgage 0N eroM
June, 1851, was assigned to ]. H. Cam
trustee for A, 1. yted @
D. H. also on 3rd May, 1851, execu rtaid
mortgage Jjointly with Cruickshank on Ce])oﬂ’
land in the Township of Reach, to A ME S e
ald, who, on 17th January, 1832, "‘SS]gneA,
Mortgage to §, Y. Cameron, as trustee for

. en
On 22nq June, 1852, Cameron being t};ﬂ.
holder of boyh of the above mentioned mtion
gages, D, H. tonveyed the equity of rcd?mp o
in the Toronto lands to the plaintiff, which C.me
veyance wag duly registered. At that t! t0
there also existed a'mortgagc on these lﬂnqu‘
one P. Megij, prior to that assigned to U’_e_
¢ron, which prior mortgage the plaintiff Stl}):
quently paid off. The plaintiff, when he l‘eCe‘th
the convevance from D.H., had no notice of t

in
mortgage held by Cameron on the lands
Reach,

In 1862, Cameron went into possession of th:
Toronto langs. On 11th May, 1871, he wrot
and sent a letter in the following terms to U’:
plaintiff ;- ““Toronto, 11th May, 1871. Dea
Miller—The amount due to me in Nov. 18.53’
on the Hunter mortgages was as follows : First
Mortgage, £112 104, od.; interest, £10 2+ 64-
Second Mortguge, £450 oy, od. ; interest, 464
Iss. od, Insurance, £36 05, od, = £676 2. 6d-
No part of that sum has since been paid 10 meé
and the rents | have received have ncarly kept
down the interest, Yours truly, J. H, Cameron-
R. B. Miller, Esquire.”

In June, 1876, the plaintiff commenced this
action at law againg; the detendant Brown, who
claimed both z4 Purchaser from Cameron and
also by Possession, for recovery of possession of
the Toronto langs, On 8th Sept., 1879, the
action was transferred to the Court of Chancery-
On 20th June, 1880, a decree for redemption
Was pronounced, with, , direction to make the -
representative of A, L., and the representatives
of Cameron, parties in the Master’s office,

On 29th Oct,, 1880, the Master made an
order adding A, L’s representative as parties in

his office. This order was served on 5th Nov.,
1880.

On r15th March, 1882, on application of the
representatives of A. L. and of Cameron, an
order was made allowing them to put in an

answer to the cayse, They accordingly put in
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R e

Chap, Di\:i e

. aintj .
Mitatjgy, ff was barred by the Statute of

s . Or .
gem g pz;. o if not, that he could only re-
‘“t}r]tgag%‘ yment of what was due on both

eld. th
L) at the let -
clent ackngy ter of 11th May, 1871, was a

Rew Startiy .IEdgement of title, and gave a
Limijry,: g point from which the Statute of
act(i):ld beg'!n to run, and that the
. N having been commenced
sth ';I::'eSemativcs of A. L. and Cam-
S Was nog 'Vw 1880, the Smfute of Limita-
Tedeeyy, a bar to the plaintiff’s right to

}{5‘/([ Al
mOnga;e';lb(’: that the right to consolidate the
registrai:ionw“s an equitable right, incapable of
egistry Ac’t ilfld was, t_herefore., prior to the
een enforced ; ‘3.65, a right .Wh.lCh could have
ced against the plaintiff, but that the

against the

e.l'()n, on
tl()n

Cistry
ct 186)8 Act of 1865, 5. 66, and the Registry
Ation, .. 8. 68, were retrospective in their oper-

R ];lzri]:ﬁl;fad extingu}shed this right as :fguinst
ceq With()u; who (:lam.)cd under a registered
nogsgs o actual notice : (Bell v. Walker, 20
) s Gray v, Ball, 23 Gr. 390 followed.
v. MeDonald, 14 Gr. 133 dissented
[‘,{os“" 0.C., for plaintiff.

\‘. [{ > -
fe“dant.. Blake, ().C., (Morphy with him), for de-

1"1‘()“d
foo, J. [Dec. 16, 1882.

1 Vi (GOHN.
= Codicil - Construction — Substitutional

Lt~ Revocats . . :
it~ Revocation of bequest—Cumulative be-
Quests,

Scorr v,

I ?6teds“:dt01', by .his will, dated t1th January,
y directed his residuary estate to be sold,
Posit?intf) “(zne~f0urth made ch(? following (!is-
the 1oy, 1.' To my daughter Emily (the plzu.ntlff)
of the&ﬂ interest on one-fourth of the r?mamder
year]yl’m(‘eeds of my estate, to be paid to bcr
and aftand every year during her natural life,
equall el“h.er death the said or:ne.-fourth to be
when y] divided among her surviving children
or an the y<‘>ungest. arrives at the‘age of 21 years,
execu); portx(‘)n of it may be paid sooner if my
ors think it proper or necessary to do so.”
alsyfzucodicn, dated 4th April, 1858, he devised
ows :

Nores oF CANADIAN CASES.

an apg e

. wer . B
"lous]y bee;ettmg up defences which had pre-

that the plaj Pleaded by Brown, to the effect

[Chan. Div.
e

«], Peter Stiver, etC., do hereby will and l?e-
queath to my daughter Emily Scott (the plain-
tiff) and her heirs, that share or division of my
estate, as referred to in a former will, in land,
composed of the North East part of lot No. 7,
jrd concession, Markham, and to be by ad-
measurement 50 acres.”

Held, that the codicil had the effect of entirely
revoking the bequest of the one-fourth share of
the residue, given by the will to the plaintiff and
her children, and must be read as made in sub-
stitution of that bequest ; and that it made no
difference that the devise in the codicil was of
land, whereas the bequeath in the will was of
money.

Held also, that the plaintiff took the fee in the
devised, and that her children took no

-

land
estate therein.
D, McCarthy, Q.C., and Reewve, for the
plaintiff. }
S, H. Blake, Q.C., for defendant Catherine

Miley.

Ferguson, J.] [Jan. 8.
GGl v. CANADA PunLisHING Co.
Tyade mari- - Frawd —[njunction— Partnership
- Retiving pariner.

The plaintiff and the defendant Beatty car-
ried on partnership together, from the 1st May,
1877, to the 28th August, 1879, and during the
partnership the defendant Beatty prepared a
series of head-line copy books, which were ex-
tensively advertised, and by the exertions of the
firm widely sold, and which tn consequence ac-
quired a great reputation, and large profits were
realized from their sale. These books were
styled on the covers « Beatty’s system of practi-
d were generally known and
« Beatty’s Copy Books” and
‘The firm had registered the

cal penmanship,” an
sold to the trade as
« Beatty’s Copies.”
books as copyright, but nothing was claimed in
the action by the plaintiff by virtue of the copy-
right.

In 1879 Beatty retired from the firm, his in-
terest having been purchased by the plaintiff for
$20.000—the interest of the firm in the series of
copy books being then one of its chief assets.
Beatty afterwards, at the solicitation of his co-
defendants, the Canada Publishing Company,
and in consideration of a royalty to be paid him
on the sales, and with the express purpose of
enabling the defendant company to publish copy
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books to be called « Beatty’s,”

These new Copy books were
“ Beatty’s ney and improy.
were proved

and to have been intended to be,

in such 5 form

Held, that the Plaintiff had no; acquired the

right to use the word “ Beatty » a5 a trade mark,
but,

injunction, restraining the defendants from ad-
vertising, publishing or selling, or offering for
sale, the book “ Beatty’s new and improved
head-line copy book,” in and with its Present
cover, or in any other form, or Cover, calculated
to deceive persons into the beljef that it was the
Plaintiff’s book,

S. H. Blake,
plaintiff,

C Robinson, Q.C, and Davidson, for the de-
fendants the Publishing Company,

J. Bethune, Q.C, and C, Moss, Q.C,,
defendant Beatty.

Q.C, and w. Cassels, for the

for the

Proudfoort, J]

CHRISTOPHER v. NOxoON,

Foint Stock Comﬁany-b’y-/aw—Annual meet-
Mg — adjourneq retinue — Shareholders —
Votz'ng~—Callswlforfez'lure Jor non-payment
of calls— Allotmens of stock by divectors ¢

co-director — g Stoppel—parties— F. Vidernce—
Costs.

[Jan. 10,

A general annya] meeting of the shareholders
of a joint stock comp

. b. 1 ’
CANADA Law JOURNAL. _,,,f/‘

to be, | h

" of itself 5

- T

tOPF”d

Plaintiffs by joining in the action were €s
by the conduct of their co-plaintiff. as in

A shareholder of a company who w;'use e
fault in payment of his calls, was re ock
right of voting on the ground that his SttrEI"
been sqlq by the sheriff, although no any-
ad been made in the books of the comp Is
Held, that the default in payment of C.al i
sufficient ground for excluding

sfef

from voting, and that such ground might bfu;
lied on to justify the rejection of his vote, alth
not the groung assigned at the time. 5

By law 4 authorized a call on stock. B)”lawws
burported to repeal by.law 4. Both by-18
Wwere confirmed a¢ a general meeting,

, | by a board of three

Held, the cay) authorized by by-law 4 could
be made,

Where a c¢a was made for the alleged
purpose of liquidating debts due by the company)

Held, that the necessity of making the call
was a matter affecting the internal economy ©
the company, which could not, in the absence of
fraud, be enquired into at the instance of a dis-
satisfied shareholder.

Company, even thoy
ticable.

Business which coylq not have been enter-
tained at 3 Specialgenera| meeting of a com-
Pany cannot withqyt due notice be entertained
at any adjournment of that meeting,

Thus, where 5 Special genera) meeting of a
company was called ratity a by-law providing
for the appointment of fiye directors, and the by-
law was affirmed, and (he meeting adjourned,

and afterwards and before the holding of the
adjourned meeting, the direct

the adjourneq Meeting,

Paymer.t of calls, passed
directors, in pursuance of an
invalid by-law reducing the directorate from five
to three, was also invalid,
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H,
eldg alSQ’ that a

stri
r};:‘{ Constryeq, power to forfeit must be
valig: S0, t
ecl;dlt a ,by*:i: to an action impeaching the
TO“ » the cop, W reducing the number of di-
thej N a"(’tlnentpany Was a proper party.
o ir er forOf stock by directors to one of
haz Off lig ilities ;?ehpurpose of raising funds to
tro] ect of it. € company, even though it
Voidoﬂ e C°mpang ving a preponderance of con-
the " ere Suchy to the allottee, is not ger se
the sharey,, ders k. an allotment was made, and
on g lio L—— hew of it, but no objection to
un groun $ made, except by a minority,
Nece sary that the issue of the stock was
He[d’

th
Warg o j:t the shareholders could not after-
ity giving aCt to the allotment on the ground of
e];‘]lotte: undue control over the company to
eld.
Wag t’ also, that to ratify such a transaction, it
ASsen ton.ecessary that all shareholders should
Jorigy 4 'b but that it was sufficient that a ma-
y dld S0
her : . .
liefe a plaintiff failed to establish his right
ion on certain of the grounds on which his
g'antedw?s based, although some relief was
Withg,,” | Was under the circumstances granted
out Costs,
vid
"aneOu:nCF of an alleged agreement contempo-
With o With, and qualifying, and at variance
Partje erttt?n agreement between the same
15{’ held inadmissible.
- Blake, for the plaintiffs.
ompy Q.C,, for the defendants other than the
Pany,

w,
€lls, for the defendants the Company.

to re

Boyq
) C.] [Jan. 12.

Wi . KILROY v. LYONS.

Execution of will—Fyaud—Onus pro-

. bandi—Suspicious civcumstances.
p“l’poarr:i Iilction to impeach the validity of a will
®ber g }t}o hav? b.een executed on 2nd No-
wag not’i the plaintiff swore that the signature
it waq alsn the hand writing of the testator, and
imESseso proved that neither of the subscribing
© day thwas' at'the house of the deceased on
N e will nnpc;ached bore date, and a let-
the witnle):c’duced written at the instance of one
was stétsfjs’ dated the 4th November, in which
Mage o ed that the deceased had not then
Y arrangements about his affairs. And

w

proved that the de-
ts after the date of
to time, up to the

four other witnesses also
ceased had made statemen

the alleged will, from time
time of his death, tothe effect that he had made

no will and had not settled his affairs.  One of
the subscribing witnesses, although duly sub-
peenaed l"_»y the plaintiff, attended and was at the
Court House on the day of the trial, but subse-
quently absented himself before he could be ex-
amined as a witness in the action ; and an op-
portunity was given by the Court to the defend-
ents to produce the other subscribing witnesses
for examination, which they did not avail them-
selves of.

Held, that a sufficient prima Jacie case had
been made invalidating the will, and that the
onus of establishing its validity was cast upon
the defendants.

Morton for plaintiff.

Sol. White, for defendant.

Boyd, C.] [Jan. 12,
GRIP PUBLISHING CO. v. BUTTERFIELD.
Patent—Patent for improvement—Infringement

——!njunctz'on—Combinatt‘on—Non user of one

of the parts of a combination.

Where there is an original invention and an
improvement is made upon it, a patent may be
taken out for the improvement, and then, by
getting a licence from the patentee of the original
invention, the inveutor of the improvenr®nt may
work the whole process.

But a valid patent cannot be obtained for an
improvement which is in fact merely one of
the several modes in which the invention may
be carried out, although one not actually men-
tioned in the original patent.

A patentable improvement must be some-
thing in addition to the first invention and not
merely a description of a better mode of apply-
ing the first invention.

Thus where the plaintiff had ob.ained a patent
for a counter check book with “a black leaf
bound in with the other leaves but next to the
cover,” and the defendant then patented im-
provements \consisting of (@) the attaching of the
black leaf to a membrane, and (&) the binding
of the leaves of the book together by an elastic
band,~-(c) and also in his specifications de-
scribed the black leaf as bound “between the
lower leaf and lower cover.”

Held, that the defendent was not justified in
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using with his alleged improvements, a and 9,
the alleged improvement ¢, which was a mere
description of another mode of applying the first
invention, and that the plaintiff was entitled to
a perpetual injunction restraining him from so
doing.

Held also, that the omission by the plaintiff of
an immaterial element in his invention from the
articles manufactured under his patent, did not
affect his right to an injunction as against the
defendant.

W. Cassels, for plaintiff.
Moss, Q,C., and Kingsford, for defendant.

Ferguson, J.]
GREEN V. WATSON,
Patent vight—Sale of right to lervitory-—Coven-
ant to warvanty and defend—— Breach.

The plaintiffs covenanted with the defehdants
that B. would warrant and defend them in the
manufacture of a patented machine within cer-
tain territory, in which they granted them the
exclusive right to manufacture it, and that if B.
neglected to protectand defend, then th‘c royalty
should cease. And defendants covenanted to
pay aroyalty therefore so long as they continued
to manufacture.

Held, that the plaintiffs had not bound them-
selves that B. should prosecute with success all
who infringed on the patent within the territory,
but that he should protect them against all
having a right to manufacture who should do so
within the territory. )

Held, also, that on breach of the plaintiff’s
covenant, the defendants might continue to
manufacture without paying the royalty.

Morphy and Cassels, for plaintiff.

Bethune, ().C., and Barwick, for defendants.

Ferguson, ].] [Jan. 15.

EMERY V. EMERY.

Alimony—Separation— 1Vifes neglect to relurn.

A wife who owned the house in which she
lived with her husband, ordered him to leave it
with threats of violence, and they lived separate
for some years, the husband going to the United
States of America, and becoming domiciled
there. The wife knew of the husband’s place of

residence in the States, but did not offer to go
to him.

[Jan. 15.(

Held, that she was not entitled to alimony’
Where evidence might have been given at the
trial, but was withheld by defendant’s counseh
the Court refused a subsequent petition for
leave to offer the same.

J- H. Ferguson, for plaintiff,

W. Cassels, for defendant.

Ferguson, J.] [Jan. 15

HARPER v. CULBERT.
Mortgagor—M origagee—Power of sale --Fxct w
tion creditor—Erudulent conveyance— Chalt
perty—Maintenance.

The defendant Culbert, being mortgagee of
of certain lands under a mortgage made by oné
E.J. Jackson in March, 1880, sold the land$
under a power of sale, and realized more tha®
sufficient to pay the mortgage debt.

The plaintiff’s assignors, on 2nd May, 187?’
had placed an execution against the m(n‘tgagors
lands in the hands of the sheriff, issued on a judg”
ment recovered against the mortgagor.

On 28th November, 1878, however, the mott’
gagor had conveyed the equity of redemption t0
one Irwin, who, on 17 February, 1879, had con
veyed it to the mortgagors wife, Isabella Jack®
son ; both these conveyances were voluntary.

On 1st March, 1879, one Mitchell recovered @
Judgment against E. J. Jackson and one Glenni€s
on a promissary note made by Jackson and en”
dorsed by Glennic.  On gth September, 1879
Glennie paid the judgment and took an assig“"
ment thereof.  Glennie then commenced a suit
to set aside the conveyances to [rwin and 152
bella Jackson ws fraudulent, as against the
creditors ot E. . Jackson.

Both the plaintiff’s assignor and Glennie were
served with notice of the exercise of the powef
of sale. The plaintiff’s assignor paid no atten”
tion to it, nor did the plaintiff or his assignof
make any claim to the surplus until after it had
been paid over, but Glennie agreed to discontinu€
the suit to set aside the conveyances, on receiv:
ing from Isabella Jackson her consent or ordef
authorising Culbert to pay his claims out of thé
surplus. This order or consent was given and
the claims paid.

Held, that although the conveyances whereby
the equity of redemption was vested in Isabell2
Jackson might be voidable for fraud, yet until
they were declared void the mortgagee was en-
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Telif, eithe(;) ‘hf\t the‘ plaintiff was entl‘t]ed to no
©Spect of o as against .Cllll)eirt or Glennie, In
el gl € moneys paid to (Jlem'ne.
hose jy, a(;)g that an absolut.e assignment of a
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n1e, ().C.,, tor the defendant.

Fergys
Ruson, Ji Jan. 15,

o SIMPSON V. CORBETT.
Ring . o .
Che ;”“llmu e Account — lllegitimacy - f25-
ey Grantee of crown---Provincial Govern-
7 N D . . Lo
ta t't Evecutor— Trustee— Statute of Lini-
‘Ons--Parties.

naf.elﬁglt(:(:d ix? 1869, cn?itled to regl and perso-
%emhed’ “'blch b)’r w1.]l. he dCV‘lSEd and be-
O and inm}hls two lllegmmate.chlldren D. and
the ane g }410 event of either dying, tl‘1c shur’c' of
efenda, ying was to go to the survivor. I'he
0 ggardi““ ‘Of .I). and E. who were infants.
Th‘ca‘c;d E.died in 1871, D. ha.ving survived
gage outst efer}dant afterwards paid up a mort-
n\,eyancandmg upon the realty, and took a
imSEIfi e of the land from the mortgagor to
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?e;:’titt};m the plaintiff as such administrator
alings w<‘3d to an account of the defendant’s
el llth th¢ real and personal es‘ta.te of C. M.
Kagee n’liihso,.that although Fhe original mort.
®Come s l: in the events which happened, have
f"eed r entitled to hold the mortgaged lands
dey end om the equity of redemption, yet that the
lay S iznt Stan.ding in a fiduciary relation to the
Yireq frquestlon, could not set up the title ac-
om the mortgagee adversely to the
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Held, also, that notwithstanding  Attorney-
General v. Mercer, 5 S. C. R. 538, the plaintiff’s
right to an account as administrator of DJs
estate, was not affected by the alleged invalidity
of the grant to him of the escheated estate.

Held, also, that the Statute of Limitations was
no bar to the action. :

Held, also, that neither the cestui que trust
named in the grant from the Crown, nor the
Attorney-General for the Dominion, were nNeces-
sary parties

Waclennan, Q).C., for the plaintiffs.

PBethune, ).C., for the defendants.

Boyd, C.] [Jan. 23, 24.
KiTcHING V. HICKS.
Interloculory injunction-—Conflicting decisions.
U pon a motion for an interlocutory injunction
restraining the payment of money, until the
trial, it appeared that there was a decision
affecting the legal question involved, in favour
of the plaintiff, which was at variance with the
divta contained in a judgment givenin an earlier

| case, which was not cited.

Held, that under the circumstances 1t was

1t was appoi cecutor s wi . A
‘ dppomted executo of the will l pmper to :_“l'il\]l an 1mer]0cut()ry m_|uncuon pre-

serving the property 7z medio until the trial.

\Whether an assignee for the benefit of credi-
tors can successfully dispute a prior chattel
mortgage on the ground of its not having heen
registered, Queere . see Boynton v. Boyd, 12
C. 1. 334 Re Coleman, 36 U.C.Q.B. 559.

Jan. 23, 1883.

Hoyles, for plaintiff, moved to continue an in-
junction restraining  defendant Clarkson from
parting with $800 of assets realized by him from
the estate of his co-defendants, of which he is
assignee for the benefit of creditors.

Alers, for defendant Clarkson, contended that
 the injunction should not be continued on the
ground that the plaintiff claimed title to the
property in question under an unregistered
agreement in the nature of a chattel mortgage,
which, he contended, was void as against the
assigniment to Clarkson. He referred to Boynton
v. Bovd, 12 C. P. 334, and other cases.

Hoyles. — The assignee Clarkson has no
Jocus standi to dispute the plaintiff’s mortgage,
which was valid between the parties, and could
not be disputed by the assignee, who was not a

purchaser for value. He relied on Re Colemans
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36 U.C. Q. B. 5595 Bank of Montreal v. Me-
Whirter, , 17 C.P. 506. Judgment reserved.
January 24th.
Boyp, C.--In the present state of the law, the
safest course 10 adopt on the present application
is to continue the injunction until the hearing. It
is evident that views of Draper, C.J.,in Boynton
v. Boyd, 12 C.P. 334, though not essential to the
disposition of that case, are at variance with the
views expressed in Ae Coleman, 36 U. C. Q. B,
in which the earlier case does not appear to have
peen cited. If it be that the dicta of Draper,
C.J., are law, then the agreement to hold the
goods as security in the case, not being registered
would be invalid as against the subsequent
assignment for the bencfit of creditors. But if
not, then in another aspect of the case which is
not at present presented, it may be that the
privilege claimed by the plaintiff cannot be en-
forced as against any of the creditors of Hicks
intervening in that character, as [ held in Zwr
v. St George..  As against a voluntary assignee,
it may be that the plaintiff can succeed : us
against a creditor prejudiced by the ugregistered
agreement, it may be that the plaintiff will fail.
But this aspect of the case is not at present be-
fore the Court, so that [ content myself with

holding the fund #i medio that the rights of alli

parties may be better disposed of at the trial.
Costs of this motion will be reserved till then.
Moss, ().C., for the plaintiff.
Alkers, for the defendant.

PRACTICE CASES.

Hagarty, C.].]

IN RE PRESCOTT ELECTION

[Sep. 135, 1882,
PETTTION.
Election petition-—Presentation of.

Held, that under 37 Vict. ch. 10 (Can.), the
filing of an election petition in the local regis-
trar’s office at L’Orignal was not a presentation
within the requiremeuts of the statute.

Bethune, ().C., for the motion.
A. Cassels, contra.

Osler, J.] Nov. 13, 1382,
RE SIMPSON AND THE JUDGE OF THE COUNTY
Courr OF LANARK.

Voters' list—Notice—R. S. O. ch. g. Sec. 9

A notice required by sec. g R. S. O. ch. 9, to
be given by a voter or person entitled to be a

NOTES OF CANADIAN CASES.

voter making a complaint of any error or 0 ]
sion in the voters’ list should be subscribed =
by the person complaining, or his agent.
The question of the validity of the notic
be raised on the hearing of the complaint.
Holman, for the motion (ex-parte).

e may |

Ferguson, J.] [Nov.

RE CouLrHaRT.

Dower —Lunatic—Infant- g 1ict. (O.) ch- 14’ »
sec, 5.

The mother of an infant whose estate W&,
being sold under the provisions of R. S. 0. €
40, ss. 75--83, was a lunatic, and confined in !
London Asylum. ,

FERGUSON, |., made an ordei under 44 Vic!
ch. 14, sce. 5, barring the mother’s dower.

Hoyles, for the application.

Osler, J.] 5

MYERS v. KENDRICK.
Fxamination — [udgment debtor — Rule 366/
369 O. /. A.

The plaintiff was nonsuited in the action, and
the defendant recovered judgme
for his costs of defence.

[an.!

it against hir®

Held, that the plaintiff was {ij)t a judgmem
debtor within the meaning of Rute 366 O. . A
or sec. 17 R. S. O. chap. 49, or s

. 304 R. S 0
cap. so.

The defendant had obtained the usual apPOi"f‘
ment from an examiner, and serv.-d the plaint!
with a copy, together with a copy of i subpaEn®
at the same time exhibiting the original sub”
pe®ena.

Held, that an original appoir nent, sigﬂed
by the Judge or officer, must be served und€f ;
Rule 369 O. J. A, on the person t be examined"

Held, also, that an examination of a judgm"rlt
debtor under R S. 0. cap. 49, sec. 17, or und€’
RS, 0. cap. 50, sec. 304, can only take plac®
under a rule of Court, or Judge’s order.

Semble, the provisions of sec. 304, R. 8. 0

cap. 50, have been superseded by the O. J. &
and Rules.

Aylesworth, for motion.
Clement, contra.




