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V-1. il. TORONTO, SEPTEMBER 2,8, 1910. No. 1.

COURT OF APPEAL.

SEPTFM.BEp, 22ND, 1910.
S-ASKATC"EWAN LAND AND 110MESTEAD Co. v.

LEADLAy.

Rests-constru.tPost D'6m-Compound Interest-Accouni
ý0n of Provistons of Mortgage Deed--Itemsof morigage ACC'un't-- Surchargecosts. SPecial Allowances -

L Appeal by the Planti-ffs and cross-appeal by the defendants theeadlays frOn, the orde -
nonneed UPOI' al' à r 01 TELITZEL, 0. W. N. 228, pro-Ppeal from a report of the Mas-ter in Ordinary.

aPPeal was in resthe Master, - Pect of three items upon which
in theplain In laking the accouuts between the parties, determined

The tffs' 4avOur, but was overruled by TiiF,,rzEL, J.

apPeal and cr0ssýappeal were heard by Mos% C.J.0.,MEREDrrn, and MAGRE, JJ.A.J. L'
Wh't'ng, XC., and A. B. Cunningham, for the plaintiffs.Kappele, KC.ý and C.Leadlays. Kappele, for the defendants the

A. 'W_ AngliLý X.C.ý for the defendaut J. T. Moore.A. J. Russell snow, K.C., for the defendant Annie Moore.

O.J.O'..-The first objection is that the learned. Ju'd0 the defendants the 1.ýadlayê 
in-

tere8tnPOn acears of interest accruing aiter compoundthe maturity of thein questtion in this action. It is not contended that theprincipà, inoneys do not bear interegt nt the rate of 61/. Per. Snt.
t'he matatity of -the Mortffl. It à MIL-'roi. ZL oi"4
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tended that they do. We have not to deal with the question dealt:.

with in the majority of the cases to which we were referred as to
the rate of interest to bc paid, whether by waj of damages or in
accordance with the contract between the parties, upon any part.
of tht principal moneys secured by the mortgage that remains
unpaid after the expiration of the time fixed for payment by tlie
instrument, but 'with another question, viz., whether, after thilt
date, the mortgagees are entitled tû compound interest iipon the,,

arrears of principal and interest, and for that purpose to m<qke:...
half-yearly rests in'the account. The answer to this question....
depends upon the contract whieh the parties have entered into, to..
be: ascertained by construing the language of the provisions for,
payment in such fair and proper manner as to give effect, if po'3-
4ible, to the intention of the parties.

-Upon this inquiry the cases cited afford little or no assistance.

save in so far as they recognise or enunciate general principl
ofconstruction. We must gather from the language emploYed th..
intention and agreement of the parties.

Reading the provisions for payment, it appears somewha.
singular that, il the parties did not intend to extend the obligatio
of compound interest beyond the period during wbich the princil
mioneys were not-repayable, they should'have resorted to so ma Y
words which seem to accord with the contrary intention.

As regards the principal money, the contract is to rep.ay it
or before the 18t day of May, 1898, The effect of this is that ther
could be no default in payment, and therefore no arrears of prilul
eipal until the lst May, 1898. It is clear that, apart from th.
subsequent provisions accelerating payment of the principal
reason of default in payment of interest, no action to recover t
principal sum could be maintained before that day. Neverthele
the agreement with regard to compounding and restB provides th
interest in arrear and other enurnerated sums shall bear inter
at the rate of 6-1/4 per ce-nt. and be compounded-not mere
thro-ughýut the period during which the principýa1 is not PaYfib
but-"hRlf-YearlY, a rest being made on the 8aid first days of
vember and May in each -year until all ayrears of principal
interest and Ruch other aums-gre paid.ý'

Principal in arrear Means principal unpaid after ýhe
May, l8q8. And by the ternis of the contract the interest
other quins also in armar are to be compounded eacÉ halý-Y
while the arrears continue. 'There does not appear to be any 9
reuon why the word6 " in arregr.,> Shoula be restricted to
interest accruing before maturity 01 the mortgage, or why it sh
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bc SO diyOrCed froni premiums of insurance and other sums paid,such as taxes ' 'etc.1 which evidently would have to be eontinued tobe made after maturity, as wiý1l as before, if there was defaultafter maturity.

The agreement for paylnent of compound interest and thecreation of rests for the purpose is plaiiily carried beyond the dayfixed for payment of the moneys secured by the mortgage, L1,Gýshewiiig that the parties contemplated ayment in that manner notpIterelY ad diem but post diem.
Following upon these provisions comes the next paragraphraaking it clear that the rate of interest upon the principal moneysUnPaid is to be 61/4 per cent. until the principal and interest andcoynpouiided moneys are fully paid and satisfied, and this is to bcthe case whether the principal moneys are paid before, ai, or afterthe time limited for payment thereof.
All ibis seerns unnecessary and oui of place if the intentionwas tO confine the compounding and rests to the period when therecould be no arrears of principal.
The Provisions in these respects are not at all the saine as inthe cases relied upoii by the plaintiffs. Some of these are ex-plained by Lord Davey in . . . Economie Life Assurancev. lJsborne, [19021 A. C. 147.
IJPOn a full cônsideration of all the provisions of the mortgageIn question here, 1 am of opinion, borrowing the language of LordDavey . . - ai p. 154, that the mortgage is in such form that

'the PrOPerty mortgaged eannot be taken out of the hands of themortgagees without payment of the principal and all interest.-And 1 have 110 hesitation in agreeing with Teetzel, J., in his con-ellision that the Master should have allowed interest eompoundedhalf-yearly both before and after maturity of the mortgage.The renlailling grounds of the plaintiffs, appeal are in Êeapectof twO iteras of a surcharge against the mortgagees' ýaccount Pro-Pounded by the plaintitTs. In presenting and seeking to establiRhthn, the Plailitiffs are subject to the ordinary rule of evidentethaï; the ollus probandi lies upoil the parties surcharging. Theya-re bound to establish their claim beyond reasonable doubt. Thelap8e of. tilne froni the dates of the dealings and transactions onýv1Iieh the claim to obtaiil credit for these S-UMS is founded sbould'lot- be turlle« to the prejudice of the mortgagees, who are in no'waY re$PObsible for the delay. And if, owing to.ii, there is un-
CelýtaintY, Vagueness, and insufficiency in the prool, the laintiffs,and not the Inort'gagees, shoul(l bear the eo-nseq-uenSg.
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With regard to the item of $4,600, the plaintiffs claim. te have

established that in October, 1893, a fe-w months alter the making of

the mortgage, there was a dealing.or transaction between John T.

Moore, the plaintiffs' managing director, acting on his own be-

half,.and the plaintiffs represented by him, and Edward Leadlay,

one of the mortgagees, whereby the latter assumed an indebtedness

of $4,600 owing by Moore to the plaintiffs, and agreed with the

plaintiffs to pay it, and that this sum should bc credited on the

mortgage. 1,f is not pTet-ended that Thomas Hook, the other

Mortgagee, had any part in the allegeil transaction or that he

was consulted in regard te it, or that he assented to any pro-

posal to cTedit the sum. in question upon the morigage. There

is. no evidence that E. Leadlay ever expressly agreed that the

$4,600 should be credited upon the mortgage, and, so far as

Ilook is concerned, there was no authority from him to do se. The

plaintiffs rési almost entirely upon the evidence of J. T. Moore.

Taking the testimony as offered at the trial and as further

developed before the Mas-ter, and viewing it as a whole, it seems

te me thai, go far from. shewing that the item should have beeil

allowed, à shews good grounds for aisallowilig it.

'The MasteT dia not state his reassons for chargÎng this sulu

agàinst the moTtgagffl; Moore's statements are -not sufficient te

out'.WOigh the Other circumstences; and the proper conclusiol,
sho-uld have been that the plaintiffs failed to establish the itein-

The appeal in -respect of the xemai-ning item of $3,279-22 failsr.

upon. the short ground on which it was dealt with by Teetzel,

While ît is true that Leadlay and Hoocl released the lands froin

the moxtgage and receiyed Moores note for $3,279.22, they did se'
at the request and presumably for the benefit of the plaintiffsi,
who were apparently -vM desinus of procuring the release to be,
mude. 'fhe plaÎntiffs canuot complain of the release. TheY Cali,

.only rest upon the fact of alleged paýmenj of $3,279.22 by recelPt
01 Moore's note. But the mortgagees dia not agree to acSpt
note as cash, and it is plain that there was no payment fo'r whi
credit can be given, unless the note -yms actually paia-and it
u0tý

In My qinion, all the groundé of the plaintiffa' apPeal f
and it should be aîf3miaBël

The croas-appeal of -the Mortgagee-defenda-dts wRB in TresP
of several items as to whieh Teetzel, J., affirmed the Mastws
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POrt-ý TIPOI1 the argument three of these items were withdrawn.

There remain JO be eonsidered the items numbered 1, 2, 5, and6 in the reasons for the cross-appeal.
The first two relate tO suins of $800 and $441 respectively,'hich 'Were allo'wed by the Master against the mortgagees. Bothare in-respect Of sales of portions of the mortgaged properties, con-tracts for Which were made by the plaintiffs before the arrange-

ment for the release 01 the equit of redemption. As part of therangement the contracts were assigned to the mortgagees. Thesecontracts were afierwards cancelled, and the lands contracted tobe Purchased were resumed by the mortgagees and subsequentlySold for a price less thaii the -original contracts called for. Upontaking the accounts, the Master charged the mortgagees with thedi'fférences, and Teetzel, j., affirming bis ruling. . . . TTPOncons'deratiOn Of the eircuinsfances and of the qcope of the refer-ence Mith regard to the mortgaged properties, I am unable tc, saythat the Master erred.
As tO the other itern,ý, 01,e in respect of the allowance ma(tefor liv.rY services and the Other in respect of remuneration or com-Pensation JO J. T. Moore for services as agent in and about the

Management and disposition of the lands after February, 1902,the Mater had before hini the whole evidence, oral and docu-n'entarY, bearing upon every matte-P relating to the whole busi-lle88- COnduct, and management of J. T. Moore in respect of thelands and of the benefits derived therefrom, and from the expe-ndi-'tures made in the course of such conduct and management.
While the special nature of the case and the circumstances unýdIr which the plaintiffs were permitted to redeem, render it onehi which it Was proper that the allowances should Dot be strictlyconfined JO, the u8ual limits of au ordinary mortgage account, itil 'lot Poesible to Ray that the allowances Inor fair. endeavouring to a-rri ade are not adequate

at what would be fair, under'the'elmumstances, neither ilivee Master nor any one else couldfind. RUY défMite guide or apply any deftnite measure. Ile.hàdto arrive as PrObal)IY a jury wouid at an estimate of whai wa8 fairand right, and %hat is 8,11 &ny one could do.
The, cross-appal fails ýn'respect of all ýour items, and must

'Plaintiffs must pay, the coste of their appal, and the
Ppeal. Probably there will be ýnoe0s.t's eîther way>by reuon of the iteinê which werewi'thd
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GARROW, MACLAREN, and M-AGEE, JJ.A., concu rred.

MEREDITH, J-A ., was of opinion, for reasons stated in writing,
that the appeal of the plaintiffs should be allowed, and the cross-
appeal of the mortgagees dismissed.

HIGHCOU-RT OF JUSTICE.

,MI-D»LET0--'-ý, J., IN CHAMBERS. SEPTEMBER 10TH, 1910-

REX v. COOTE.

Liquor License Acl-Conviction for Second Off ence in Absence of
Defendant-Inquiry as to First Off ence-Construction of sec.:.
101-Directory or Imperative-Criminal Code, secs. 718, 721.

Motion to discharge the defendant from custody, tipon the, re-
turn to a habeas corpus and certiorari in aid,

J, Haverson, K.C., for the defendant.
E. Bayly, K.C., for the Crow''n.

M1DDLET0'ý';, J. -- The only question argued was the power of.
the magistrate to proceed with the trial of the defendant who was..
charged with an offence against the Liquor License Act as à.
second offence, in his absence..

The Criminal Code provides (sec. 718) that, when the defend-
ant bas been duly summoned, if he fail to appear, the magistrate<
may either proceeçl with the trial ex parte or may iss h" warrant and adjourn the trial until the defendant is apprehended.

Section 721 provides that, il the defendant is personally Pre
ent, he shall be aBked to pleail.

These sections are made applicable to offences against Ontari
Statutes, by 'R. S. 0. 1897 eh. 90, sec. 2 (n'ow 10 Edw. VIL
37, sec. 4), "unless otherwise prc,,vided.,, These words d
nothing to the general rule which makes all general provision.
subjeût to the requirements Of 811Y particular Act.

The Liquor License Act, in dealing with caffl where a Pl
vious conviction for au o5ence agRingt that Act is cbargedý
vides (sec. 101) thai the magiatrate Shàll fîrst inquire 'into
subsequent offence, and, uPOn fmding the defendant guilty,
defendant shall be asked whether he was previously convicted
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alleged, and, if an affirmative answer is given, he may be con-victed accordihgly; if Dot magistrate is then totry the question concerig tadMitted, the
e previous conviction.It is contended. that the provisions of this section are impera-tive, and Dot merely directory and shew that the trial for asecond offence eànnot proceed 'unless the defendant is actuallypresent, either in obedience to a summons or by virtue of a war-rant,

That the provisions of the section requiring the trial of thesaibsequent offence to precede the inquiry as to the former convie-tion are imperative and not directory, has been determined inRex V. Nurse, 7 0. L. R. 418, whieh overrules an earlier case ofRegina v- BrOwm 16 0. R. 41 in whieh Armour, CJ., 'had heldthe provisions to, be directory'only. This case accepts the rea-son'ng of the Court il' IýrOva Seotia in Rex v. Salter, 20 N. S. R.206, which determined that the provisions of the clause relatingto -the asking of the accused whether he admitted or denied theprevious conviction Were imperative.
1 can see no grOulid for distinguishing between the differentProvisions of this section, and holding some to be imperative andothers direciory, and, even if I am not technically bound by thedecisions, I have no hesitation in accepting them.The Nova Scotia case is upon the precise question now beforeme, and determines thaï; the magistrate has no power to convictof a second offence without briliging the defendant before him,'30 thaï; the course Poilited ont by the section in question can bestlictly followed.

' The v'ew Of the MajOrity of the Court in Ex p. Grover, 2338, 24 N. B. R. 57 does not comy mend itself to me.c8l2not see why the bringing of the accused before the magis-trate 011 a warrant before proc eding with the trial should be re-g'rded as a " defeating of the ends of justice," or as practicallyPreventing the niaking of a conviction for a second offence.()n the Other hand, to read into sec. 101 of the Liquor LîcenseAct tle wàrds found in sec. 721 of the Criminal Code, Il Il the
defendaut is Personally present at the hearing," wOuld be legisla-tiOn rather than interpretati,,n.

There à0es' 'lot Seem to be any good reason for the require-ments Of sec. 1013 but this is a matter for the legislature, andnot for the courts
With regret RE, there seenis no doubt of the defenciants guilt,di8,Oharge must be orderea,
No eoat&

Ila
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Libel- leaing-Stte entof la m--ottion Io Strike out
Dislosng o easnabe aus ofAcion~-Con. Rule 261-

InnundoImptaton o BataryIlprobbl Iinference
Quesion or Jry Attckin Defndat'» Legitimiaczi

Motin b th deendat, nde Co. Rle 261, for an re

the roud tat he ctin ws fivoousand vexatiu andth
staemet o clim iscose noreaonale ause ofaction.

G.~ ~ ~ ~ ~ ~ ~ ~~i T.BaktcKCfrtedfnat

A. . . Lwrnc, fr heplantfm
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MIDDLETON, J.:-This motion is miseonceived and too wide.

The Court cannot by interim injunction restrain the publication of

libels generally. The most that eau properly bc asked in any case

is au injunetion restraining the fu-rtheT publication of particulaT

li'bels.

On wider grounds the motion fails entirely.

Until recently the jurisdiction to grant an interim injunetion

to restrain libels was doubtecl. The Court of Chancery had no

such power, as it had nu jurisdiction over the subject-matter, and

-the common law Courts, if they had the power to grant on in-

terim. injunetion, which seems doubtful, never exercised it. Since

the Judicature Act the jurisdiction has been affirmed in a serle

of cases of high authority. The same cases have, however, strictly

defined the exceptional cases in which such relief should be grant-

ed; and this case is clearly outside the class in which this very

unusual relief is appropriate.

On the material, 1 cannot find that this is a case in wbie

a-ny jury would say that the matter complained of is libellous,

and where, if the jury did not so find, the Court would set aside

the verdict as unreasonable."' This is the test prescribed. by.

Coulson v. Coulson (1887), 3 Times L. R. 846, and adopted by

Bonnard -v. Perryman, [18911 2 Ch. 269; Monson v. Tussauds;

lAimited, [18941 1 Q. B, 671. The context shews that this means

thai the Court must be clearly satisfied that the defence of justifi-

cation must fail, not merely that the article is defamatory, if uil-

true.

Motion dismissed with costs to, the defendants in any event.

BOYD, C. SBPTEMBER 16TH, 1910

WALLACE v. IIAN-DLEY.

Charge on Land-Claim by Husband Against Heir o Deceasef

Wife-PaYme,'nts for Funeral Expenses and Taxes-Recou

ment out of Procgeà of Land in Foreign Country Sold

Heir--Eqýuitable Relief-Staeute of Limitations.

An action to recover the value of a lot of land in the, state

New York taken possession of and sold by the (lefendant, in

eircumsfances stated inthe judgment.

W. D. Swayzie, for the plaintif..

Rý Bradford> for the defendant.
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C.:-The plaintiirs 'claim in substance calls upon thedéfendant tO 'alISWer for the value of a lot of land in Buffalo,'which stood in the name of the plaintiffs wife, but was reallylield by lier as trustée for her husband. She died intestate, andchildless in April, 1903, and in ordinary course of distributionby New York law the lot would pass te her légal heirs-in thiscase lier father the defendant. The father in fact recognisedthe claim of the plaintiff, bis daughter's husband, and signed aquit-elaim deed in his faveur. But, for want of proper formali-ties, it was net registrable, and was lost. Later on the défend-ant refused to sign another quit-claim deed, oD the ground thathe had been deceived as to his interest in the land. It becomes01 little importance to decide who is right and who is wrong onthis aspect of the case, but I have little doubt that the defendantwell knew that the plaintiff claimed the land because bis moneyliad gone te Pay all the purchase-money. I held at the trial thatthe land cOuld net bc followed -but thaï; there might be a claimby the plaintiff on the proceeds' of the land. The lot was takenpossession of by the defendant as an inheritance from his daugh-ter, and sold, according to the evidence of bis son, Richard Hand-lev, for $150. A witness called for the plaintiff, who provedArnerican law, spoke of the lot as being assessed for $250 or soin 1903, and said it was worth, in- his opinion, about $2q5 or$300. .It was uniniproved, and, considéring the circumstancesof the title, it is Ilet unfair, I think, to hold that $150 representsits value as assets in the hands of the défendant.Ndwý the plaintiff, relying on getting this land, allowed. thesisters Of his wife to take lier personal belongings, he having thefLrSt right to administer bis wife's estate. Relying on this, heexpended InoneYs such as 1 think bc is entitled to bc recoupedOut 01 thé real assets come to the bands of the defendant: 111
re )feMYII 886), 33 Ch. D. 575. He paid for funeral ex-Penses and headstone $112, and paid taxes on the lot after theWffe's death to the extent of $62.78. These claims, amountingt1gether to $174.78 are not barred by any statute--the writ beingiss-Ued in February, 1909.

The Upshot of the whole is, that the defendant should anthe OutlaY of the plaintiff in respect of the taxes and funeralexPel'8es to the extelit of'what lie received, $150. This relief la'w'thout COSýs, as it is quite different from 'the claim made on therecord; bt it ie, in My opinion, the equitable adjustment of the.inattere really in diflèrence.
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-Varions questions of law were raised on the pleadingS, but 1

do not appreliend any legal difficulty as to jurisdiction or pro-

cedure in reaching the result thus attained.

Judgment has been delayed in the hope that the parties would

ha-ve settled, alter what was said at the close of the tr ai

ýýIBF SEPTEMBFR 19TH,

iNf.IDI)LFTON, J., IN CIÏÀ- RS.

*COLVIIjIÀE v. SMALL.

Parties - Action by Assignee-trustee - Absolute Assignnient

Addition of Assignors a,ý Plaintiffs-Pleadiig-Charnperityy.

Appeal by the plaintiff from an order of a Local Judge direct-

ing that the plaintiff's assignors bc added as parties plaintie6.
within thirty days, upon their consent being filed.

The order was made at the instance of the defendant, in face,

of the opposition of the plaintifr, who relied iipon his own title,

under the assignment. The assignment was absolute in forin..

The assignee held in trust to divide the proceeds of the litigatioll.

between himself and his assignors.

W. M. McClemont, for the plaintiff.

J. L. Counsell, for the defendant.

MIDDLETON, J.:-When au' assignment is absolute in forni,
is quite immaterial fhat the assignee holds in trust, and 't 's a
immaterial that the assignor is himself beneficially interested

an object, or indeed in the sole object, of the tru'st: Comfort
Betts, [18911 1 Qý B. 737. . . .

[Reference to Weisener v. Brown, 76 L. T. E. 448 - F-ýtzrO-Y Y.
Cave, [19051 2 K. B. 365; and to Mills v. Smàll, 14 0. L.
105, distinguishing it beenuse the holding there was based
a faiding of fact upon evidence at the hearing establishing to t
satisfaction of the Judge that the assigninent was a " sham.'l

1 cannot upon this motion determîne the issue of fact suggefl
(Lé., whether the assignment in this case was a " sham.")

The plaintiff has the right to go fý trial, and the learned Ju
ought not to have made en order requiring the addition of
assignors as parties plaintiffs.

*This case will be' reported In the outexio 1,aw Reports.
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Th p el m s c al w d a d t e 'oi n d s isJ ot



14 THE oyTARro -WEEKLY NOTES.

as a partition wall for any building he might erect upon the land
retained by him, and, for that purpose, to insert beams, joists, &c.,
theTein. Both buildings were erected as contemplated, and no
difficulty seems to have arisen till the present time.

In April, 1910, the defendant's building wu destroyed by fire;
the wall ln questi « on, however, remained intact.

Some time after the making of the sublease and the erection
of the buildings, a survey was made of the town, and it was found
that the buildings upon Pitt street, including those upon the land <
in question, encroached 20 inches upon the highway. Some queg-
tion being raised as te, the accuracy of this survey, application was
made to the legislature for. an Act validating it, and by 47 Vict. >
eh. 50 the survéy was confirmed, subject to the provision that...
when any building had been erected encroaching upon the high-
WaY as shewn uPon the plan ec it shall not bc incumbent upon the
owner or occupant . . of the buildbig to remove the same off
such street until the rebuilding of such . . building or the
repair to the extent of 50 per cent. of the then cash value thereof.""
The future occupation Of the portion of the street was not to be
deemed to create or confer any estate therein.

The occupation of a portion of the municipal highway by an
ene'roaching building does nof confer any title to the land so
,Qzcroached upon. City of Toronto vý Lorsch, 24 0. R. 227,
demurrer; and the Possession sanctioned by this Act has beeUý...
defined in Williams v. Town of Cornwall, 32 Ù. R. 255, as a'..
legislative legali8ing of that which would otherwise be an in«dict-:ý.
able -nuisance.

Although Cline and MCDOnell were then acting in good faith,,.:.
andfor 8111 know, in accordance with their real rigbts, the statute
confirming the survey COMpels me to find that, as to the 20 inches
between what they assumed to be the eut boundary of Pitt street
and the boundary cOnvelltiouEy established by the statute of
1884, both parties wem trespassel's liPon municipal property.

The delondailes building, havi-ag been destroyed, is now bein9q
rebuilt,, and the town COU'ncil requires, as is admittedly its right
and duty, that the new building shall confortu to the statutorY,
street line. The defendant desires to remove the 20 inches of Pmll'
standing upon the highway in Iront of her premises Bo as tu
enable the frontof her new builaing to exiend ac-ross the f*ý
widih of the lot. She Off6rs, Ils R matter of grace, to contribu
towardé the coat of construejing a Ilew wall upon the poýtion'D
the street yet in, the Plaintilb" PIMUMion under the statuto
license, but deuies the plaintifrs, right to mainWn this 20 inche,
of exi8ting wall.
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There is no dispute between the parties as to the wall east ofthe street line., It is admitted that -,bis is still a party wall, sub-ject to the agreement in the sublease.
The plaintiffs, motion for an interim injunetion has been, byconsent, turned into a motion for judgment.The defendant contends..-
(1) That, her building having been destroyed, she is nowh0uDd to remove this wall-the statutory license of occupationbeing at an end.

1 (2) That the agreement between the parties relating to thewall-being an agreement with respect to a trespass--is illegaland void.
(3) That the plaintiffs cannot complain because their ownbuilding bas been repaired t0 such an extent as to terminate thestatutory licellse tO occupy the highway.
In MY view, the effect of the siatute was to operate as a legisla-tive sanction to the buildings erected at the date of the Act inquestion remainirig uPOI, the sireet, and that the wall in questionwas a party wali and coristituted an integra part of eaeh building,and May be maintained so long as either building is entitled toremain upon the strip of land in question.The Plýaintiffs and defendant as successors of Cline and Me-Doiiell resPectively, are bound bneither is at libertY t y the terms of the agreement, and0 set up as against the other that the wall infact trespasses upon the higliway.
If such facts exist as to have brought the plaintiffs' license to,Occupy' to an end, the building has become a nuisance, and maybe abated as a nuisance, or the municipality may maintain eject-Ment: CitY of Toronto v. Lorsch, supra; but the defendant has noright herseif to destroy the wall.The plaintiffs are entitled to the injunetion and te, costs, whichI fix at $80,

J-, CITAMBERS. SEPTEMBER 201ýM, 1910.

JACKSON v. IITTGIIES.
C"t-8cale of-Action in High Court-Several Defendants-Ainount necovered agqinst one within Competence of County

Clurl--Larger Amount Recovered against the other «ýikoutco,5t8,-ý, Order to the Contrary "-Con. Rule 1132.
Appeal by the defendanj;s j. B. Hughes & 00. and PereyRughes erom the taxation of the plaintiffe cosis by the senior tax-ing Offlect at Toronto.
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J. T, White, for the appellants.

F. Arnoldi, K.C., for the plaintiffs.

MIDDLETON, J. '.-By the judgment in this action the plain-

tiffs recover against the defendants Hughes $198-15 Il and the

costs of this action," save as increased by the issue between the

plaintiffs and the defendants T. Lindsay- Limited, and as to this

issue no costs are given. The plaintiff s also recover $4400.6611

against the defendants- T.- Lindsay Limited, without costs. The

eauses of action with respect to which these two judgments are

recovered are quite distinct.
_Upon. taxation the plaintiffs claimed, and have been allowed

by the taxing officer, costs upon the High Court scale.
The defendants Hughes contend that the plaintiffs are entitied

to costs upon the County Court scale ouly with a set-off.
The plaintiffs' rigbt to costs must be determined by the judg-

ment actually obtained in the action (Solomon v. Mulliner, [19011

l'K. B. 76), and it is besside the question to suggest that, beeaus8:

the defendant Percy Hughes caused the litigation with the de-.
fendants T. Lindsay Limited, ýy his misconduet or mistake, he

might well be visited with the whole costs of the litigation. The

trial Judge has pronouneed judgment against him for $198-15,
(4with. costs of this action," save as to the issue with T. LindsaY.

Limited, and the rights of the parties must be determined by th&
effect of these words and the appropriate Rules. The RuIO.
oloyerning is Con. Rule 1132, which provides that when an actioli.

of the proper competence of the County Court is brought in thé.

High Court, Il and the Judge makes no order to the contrarV;'ý
cosis shall be taxed as the defendants now contend.

To succeed, the defündants must establish two proposition%,,::
(a) that the action is within the proper competence of the Coun
Court; (b) that the Judge has made Il no order to the coritrary

Manifestly, the plaintiffs could have recovered their claiin fO
$198.15 against the defendants Hughes in the County Court, aDd'
unless the -further claim, and recovery against T. Lindsay Limite..
can be considered as making a differeuce, the action ought, go f

as the defendRnts Hughes are concerned, to have been brought
that Court.

So far as I can see, the joining of these claims in the one ac
cannot be justified under the Rules, but that question was not raiM
at the trial, and is not now material,

Assuming then, in the Plaintifle favour, that the deffendaaa
and the claims were properly joined, Duxbury v. Barlow, f190
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2 Y B.23 a ecsio o the Court of Appeal, upon a Rule thatcanOt e dstngushe £omi that uo~w in question, is decisi vet h e d e f ý d n t s f v e u , a d e t e m i e s h a ( i u t h e a b se n e o f a uOrder~ ~ tth otayterights and liabiliesof each dfnatdepend ~ ~ ~ Q *Ii teamut fte plantfs' reovery agaiust hii
Theil ~ istee"anodrt the cont'rary?» 1 think uot.

To ull aprecatethee ords, reference m~ust bc ad to hRul asit tod i th Cosoidated R4les of 1887. As Rule 11I
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DIVISIONIAL COURT. SEPTEMBER 120TIII 1910-A

*LONGDON v. BILSKY.

Malicious Prosecution-Reasonable and Probable Cavse-solicý-.,A .

tor's Advice-Nonsuit.

Appeal by the plaintiff from. the judgment of FALCON13RIDGEý:

C.J.K.B., withdrawing the case from the jury, and dismissing thé..

action with costs.

The action was for malicious prosecution. The plaintiff w8511 .

an accountant.ý The defendant was managing-director of th'

-Nova Scotia Silver Cobalt Mining Co. In October, 1908 defendant engaged the plaintiff as bookkeeper, and he liveàtýe th,"

boar>ding-house at the mines until the following April. The Nov,

Scotia compa'ny worked the Peterson Lake mine unaer lease, -wi

a common directorate and management. paying a royalty 0 t
ýIl'y 0

gross amount mined. Some ýIe IPZ S
of the shareholders of th Pe

Lake company became dissatisfied, and a meeting was called

inquire into the management-it being chargea that the PetersO

Lake compan-y were not getting justice. The plaintiff wroté 8

made a statutory declaration. containing the following statemeilt

With regard to the disposition of the ore on the N cotý!

lease from Peterson Lake, there is no means of checking the sain

either on surface or below, and the head ore-sorter, who supe ' 1

tends the bagging of ore, takes his instructions from the man'

ing-director, and only a certain portion is creditel, to pete«r"Lake, and nearly all the leal silver whie rom Peteis

Lake is bagged and shipped as Nova Scotia ore. The above c

be veri:fiea by mr. R. F, Taylor, who was formerly superintende

of the Nova ScOtia mine, and Who is now with the Kerr Lake î

and also by Mr. James Carr, who is head ore-sorter at the 1;0.

Scotia inine."

The managing-diTector referred to was the aefendant, 8
-upon seeing thiq statement, be eonsulted his solicitor. The so
for, before ad-vising as to the propriety ci laying an informa

agaîn8t the delenaant for perjM, obtainea the declarations

Taylor ana tarr, the two men refema to by the plaintiff.

contraaieted the statements which, the piaintifr saia they wo

verify. The defendant, upon the soiicitors savice, laia a
of peTjury against the plaintiiff; the plaintif! was acquittea;

brought thie action.

This eue win be reDorted In the ont&plo law ReMrt&
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The trial Judge wass at first inclined to leave the case to the
ihry c' tO deternline whether all the facts had been fully laid bef orethe sOlicit0r, or whether there was a want of good faith in thematter;I, but late, carne to the conclusion that he " would not be
justified in- doing that, because the evidence is all one wav.9

The appeal was h6ard by CLUTE, SUTHERLAND, and -MIDDLE-TON, Jj.

R. S. Robertson, for the plaintiff, contended that the defendantdid Dot act in good faith; that the alleged facts upon which he
8ought tO Obtain the solicitoi-,s advice as to taking proceedings werefalse, to his knowledge-; that the plaintifFs declaration was'in factfrue, and the defe-ndant knew it was true at the time bc laid theinformation, and so ii was a erethe solicitor. retence to lay the matier before

ý 1. F. Hellmuth, K.C., for the defendant, asserted that all thefacts were flilly laid before the solicitor; that the complaint waslaid On his advice, and that there was such reasonable and probablecause for laying the e0l"Plaint as justified the trial Judge in with-drawing the case from the jury.

CLTJTE, (alter setting out the facts as above) :-The grava-men of, the charge in the letter, as I read it, is that the head ore-sorter, 'who superintèrids the bagging of ore, takes his instructionsfrom the managing-director, and only a certain portion of the, oreis I'redited to the Peterson Lake company, and nearly all the leaisilver which COMes frora the Peterson Lake mine is bagged and
sh'PPed as NOva Scotia ore. It was, in sort, a charge of fraud,amounting, to theft against the managing-director; and the cap-tain of the mine and the head ore-sorter' are referred to as thePersons Who can prove it, They disprove it. They contradict thePlaintiff. Their declarations are obtained before the solicitoradvises. -Re, does not; then act, but places the whole case before theCountY Ctown Attorney, who advises an information. This is thestrongest. kind of evidence of reasonable and probable cause, andit :18 UrIcontradicted. It is true tbat the plaintiff swears that thedeleIlda"t We instructions to Taylor and Carr, that, he does nots*ear that the defendant in'fact instructed them or either of thern,to ship the si vee leaf whieh came from the Peterson Lake asNova ScOtia ore. The defendants evidence is not very satisfac-
tory). and On the first reading I was ratEer impressed Iwith the viewfre takeil by the trial Judge; but, upon a more careful perusal, Iea']L fInd 110 evidenee upon which, a jury coed fai'rl3 pronounce
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that the defendant had a guilty knowledge of the act charged, or

that there was a lack of bona fides in what lie did in laying the

matter before his solicitor.

1 think the trial Judge was riglit in withdrawing the case front

the jury. The appeal should be dismissed with costs.

SUTI-LERLAND, J.:-I agree.

M-IDDLETON, J., also agreed, for reasons stated in writing, in

which he referred to Allen v. Flood, [1898] A. C. 1; Abratb V.

North Eastern R. W. Cû-, 11 App. Cas. 153; Cox v. English, etc.,

Bank, [19051 A. C. 170; Lister v. Perryrnan, L. R. 4 H. L. 521;'

Ravenga v. Mackintosh, 2 B. & C. 693; Martin v. Hutchinson, 210.

lt. 388; Corea v. Peiris, [19091 A. C. 549; Snow v. Allen, 1 Star11ý

502; 21 Am. Law Register, p. 582; 33 Am. Law Register, pp. 59le

596, 18 L. R. A. N. S. p. 1; Hicks v. Faulkner, 8 Q. B. I. 167,

Stanton v. Hart, 27 Mich. 539 -, Broad v. Ham, 5 Bing. N. CC. 772222,*,

English Y. Lamb, 32 0. R. 73; Winnipeg Free Press Co-v- l'ýagY, "ý'

S. C. R. 340; Re Beddoe, Downes-v. Cottam, [_19031 1 Ch. 547, 562,

Brewer v. Jacobs, 22 Fed. R. 217; Stewart v. Sonneborn, 98 IT

187; Davis v. Hardy, 6 B. & C. 225 , Ryder v. Wombwell, L.

4 Ex. 38; Giblin v. MeMullen, L. R. 2 P. C. 317; Heddle v,

tional Fire Insurance Co., [18961 A. C. 372; Brown v. Hawke..
P'. 588[18911 2 Q. B. 718; Arohibald v. McLaren, 21 S. C. R. 588

Hamilton Y. Consineau, 19 A. R. iO3; Still v. Hastings5 13 0. 1

R. 322, 14 0. L. R. 638; Taylor v. Williams, 2 B. &,Ad. 825, 837

St. Denis v. Shoultz, 25 A. -Rý 131; Watson v. Smith, 15 Ti

L. R. 473; Malcolm v. Perth Mutual Insurance Co., 29 0. R. 406

Fellowes v. Hutchinson, 12 TJ. C. R. 633; Kelly v. Midland R-

Co., Ir. R. 7 C. L. 8; Seary v. Saxton, 28 N. S. R. 278, Ford

Canadian Express Co., 1 0. W. N. 1117.

The conclusion which. the learned Judge arrives at, af

perusing all the English and Canadian and very many of

American cases, is that the opinion of counsel honestly J obta'

after a f ull disclosure of f act8 know-n to the defendant, anà hone

acted upon, constitutes reasonable and probable cause for

prosecution, and is not merely evidence either of reasonable
probable cause or in answer to the charge of malice.

The learned Chief Justice was only discharging his j « di

functions when, in the absence of any contradictory evidencee

found that there was reasmable and probable cause and eut
judgment for the defendant.



OAT-,UAY v. GRAND TRUNK R. W. CO.

MFIRDITH, C.J.C.P. SEPTEMBFR 22ND, 1910.

OATMAN v. GRA_ý'ÇI) TRUNIÇ R. W,. CO.

l' tailway -Cal tle-pass -Agreement wilit Land-owner - FarmSevered by Railway-Cuivii-1-IVater-Drab«nage - Substitu-tion of Embankment-Ea,ýement - Prescription- DominionRailway Act, sec. 257-Board of Railway Com-rnissioners-
Costs.

?The plaintiff claimed to bc entitled to a cattle-pass under thehile Of the defendants, railway which ran through his farm, andhis action was brought to recov'er damages for the filling of it inand substituting for it an embankinent with a pipe through it tocarry away the water referred to in the judgment, and for a man-datory order requiring the defendants to restore A to its formercondition.

C. Millar and J. Carruthers, for the plaintiff.
I). L. McCarthy, K.C., and W. E. Foster, for the defendants.

ME-REDITH, C.J.:-The land for the railway was purchased bythe predecessors in title of the defendants the Great Western Rail-'119Y CO., frorn a predecessor in title of the plaintiff, Thomas BagotRonson, and the eonveyance of it, which is dated the 6th Decem-ber, 1870, contains a provision in these words: " The parties ofthe second part (Le., the railway company) will pro vide one rail-way crossing at grade for farming purposes over the land herebycoilveyed for the use of the part of the first part." And a fur-yther Provision in these words: " It is understood that the partiesof the second part will not interfere with the flow of the watersof a certain drain upon the said lot across whieh the said rail-way will pass.11
The railway was constructed about the year 1871, and thegrade CrOsging mentiolied in the conveyance was provided and basever silice been maintained by the railway companies and UsedbY the Owners and occupiers of the farm.
For the Pýrposes of drainage across the railway, wooden cul-verts were built, leaving a space of about eight feet wide and ofVariing heights depending upon the grade of the railway.An exception was made in the case of the culvert provided forfarm. Ronson arranged with the engineer of 'the rail-way coynpany th at his culvert should be built of stone, -the stonebeing supplied and laid by Rofflon, and the eompany paying him,
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what the wooden structure would have cost. This culvert was of
sufficient height to permit cattle to pass through it, and it waA.,

-no doubt, in the contemplation of the engineer and Ronson that.

e7 it would be used in that way, but I am unable to find that there
was any agreement that Ronson should have any right to it, as.
a cattle-pass; the user of it, as I think, was to be by the permissiolk
of the P-ompany and during its pleasure, and it was not intended.

that anything that was done should interfere with the company'Al

right to substitute for the culvert any other means of drainag
which was sufficient to enable the water to flow through the dra'
mentioned in the conveyance.

The evidence was not at all satisfactory as to the positio,
which the pe"on I have spoken of as the en îneer really occu ie191
and it is quite impossible, 1 think, to hold that an agreement b:'
the railway company to maintain the culvert as a cattle-pass 1
the use of the owners and occupiers of the farm was made out

Mr. Millar contended earnestly thaf the case came within th
principle on which 'Mackenzie v. Grand Trunk R. W. Co., 14

R. 671, was decided, but 1 am unable to agree with his -co
tention. In that case the crossing had been made when the rai
way was built, and had been. maintained by the railway compasince that time, ý,ý i ýea period of about fifty years, and tbe0ý0
nothing toshew how it came to be built and maintained, and w
was decided was that the ProPer inference was, that it bail
origin in an agreement between the railway company and t
land-owner, and was part of the arrangement under which t
railway acquired its right Of way through the plaintifrs land.

In the case at bar, the origin of the culviert is known, an
taken in cOnnection with the provision in the conveyance to t..
railway compa-ny as to the grade crossing and as to drainage, t.
PrOPer conclusion iR, in My opinion, that is was constructed M
drainage purposes, and in order that the railway company, a!
had agreed, should not interfere with the flow of the waters
the drain mentioned in the C011voyance to the company.

Il au agreement weTe tû be infeTTed, it would be, I think, su,
an agreement as the SupremA Colart, in Canacla Southern R. ..
Co. V. Erwin, 13 S- C- 'R- 162, held was macle between the lan.
owner and the railway company-an agreement to maintain'...
cattle-pass 80 long 48 the culvert was in existence, a n
Ven,,ng the company from aiscontinning the use o, nél ot

the c
and -substituting for it an emb0,ný=ejjj with a passae .
through it for the waýer wifliout providing a pass under the
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The Plaintiff also (ýlaims the riglit of passage by the cuivertas an easenierit ' by prescription, Lut Canadian Pacifie B. W. Co.v. Guthrie, 31 S. C. R. 155, is decisive against that elaim.It was also, though but faintly, urged by Mr. Millar, that thedefendants were probibited by sec. 257 of the Railway Act ofCanada frorn doing what they lme donc without the leave of theB08rd of Railway Cornrnissioners for Canada; but, in my opinion,the section fias 'no application to such a structure as & culvertID question, whieh ýs 0111Y eight or nine feet long, but in termsiS confined to structures having a span or length exceeding üigh-teen feet.
I do not wish to be understood as meaning that, if the cuý-vert were a structure Snell as those with which the section deals,the plaintiff would

Press rio opinion. be entitled to recover, but as to that 1 ex-
The action must be dismissed, but, under all the circum-stances, 1 th'nk 1 rnRY exercise my discretion as fo costs by dis-missing it without costs, which 1 do.

IN CHAMBERS-SEPT 2.Counlei-claim. Exclusion-A
ction for Defamalion - Uncon-nected Counierclaim on Bills of Exchange.] -Motion by the plain-tiff in an action for defamation to qtrike out the defendanVseoun-terclairn for a Sum of $3.072-80 in respect of bills of exchangeof wh'ch the defendant was the holder and of a loan made to thePlaintiff. The Master remarks that this is the converse euetO Central Bank v. Osborne, 12 P. P, 160, and a stronger casestriking out the counterclaini, becauHe here there is no connectionbetween the clailn and counterclaim. Order made striking outthe cou1lterclaiý without prejudice to a fresh action beingbrought, in Wh Il case judginent should not be signed in thisaction ýrlthOut the order of the Court or a Judge, Cests intle cause, J. D. Montgomery, for the plaintiff. W. B. Raymond,for the defendant.

MASTER IN C-uAm-BERs-SimpT. 14-
MI»DLýT0X, J.-SEPT. 20.

for Costs-Increased Security-Asseb iti Jurisdic-ton- -Motion by the defendante for increased eecurity for cogtig,$400 havlug been paid into Cou-rt under prmipe orders. The14111ter referred to Stow v. Currie, -20 0. L. R. 353, and said that
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a further sum of $1,000 would be adequate protection at present,

for the defendants. The plaintiff did -not move against the,111

prScipe orders on the ground that he bad assets in the juri

diction, and it would seem to be too late to rely on them as an:

answer to the present motion. Order requiring the plaintiff tOý

give security in the additional sum of $1,000 within three weeksý:

AU proceedings to be stayed meantime. Costs of motion to bé'

costs in the cause.--Upon appeal by the plaintiff, MIDDLETON, J-i

said that he was unable -to assent to the view of the Master thO

the failure of the plaintiff to move against the prScipe orders dis',.

entitled him now to set up assets in Ontario as an answer to 8.

motion for furt ' ber security. But the assets upon which relianis placed are so, involved in the present litigation that no one ci

say that they afford any real security. The amount seems larg

but it cannot be said that the Master bas erred. Great cautiO

must be exercised in motions of this class to prevent secu-rity f-

costs, being made a means whereby a foreign plaintiff may

denied justice in Our Courts. Appeal dismissed. Costs inn t

cause. D. L. McCarthy, K.C., for the defendants. Irving

Fairty, for the plaintiff.

JAMON v. CiTy oF TORONTO-MASTEn i-.ý,T CHAmj3ERS---SEMTwýT.

JW-Y NOticeý-Irr6gulartiy-Action for Nonrepair of Higi.

way--Jùdicature Act, sec. 104.1-Motion by the defendants

strike out the jurY notice as irregular under sec. 104 of the Oz.

a 

st.;1

t -rio Judicature Act. The plaintiff, by paragraph 2 of the sta

ment of claim, allegeà that there was a breach of the ty o'f

defendants Il to properly efflstruct, maintain, and keep in Tep
the publie E;idewalkE;." By paragraph 3, he said that the pl

of the sidewalk which caused the plaintiff's injury Il are laid 1

tudinallý, but at the place whe-re the accident happened cet

Plauks ore Placed lOngitudinally and about two inches hig

thon. the rest of the sidewalk, in gueh a way as to constitute

great danger to the publie having occasion to use the said. si

walk." 13Y parLgraph 4, he alleged that the locality was ins

ficient1Y lighted, wh8tebY bis was preventea from seeing th?

struction, and the defendants 'Were negligent in not provi

proper light in such locality. Reld, that the action -was b

UPOn uOn-rePaiT. Brown V. Oity 01,Toronto, 21 0. L. R. 230,
iowea. Clémens v. Town of Berlin, 7 0. L. R. 33, distingui

The test as to ýthe application of gw. 104 is -whether or

plaintiff ean anege a couse of action not basea upon nonre
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Order made 8triking out the jurynotice, with costs to the de-fendants in any event. H. Howitt, for the defendants. E. C.O'attgDach, for the plaintiff.

EXI)LEMAN V. BOTl-ISCIIILD-MIDDLETON, 
J.-SEPT.. 15.

Pl'inciPal and Agent-Agent's Commission on Purchaýe offine-Quantum-Evidence-Onus 
-Fin ding of Fact.]-Actionfor Commission upori the purehase of a mine. The contract forpayment of the commission was not in writing, but it was commonground that there was sorne agreement, and the dispute was as towhether the 10 per cent. commission was to be computed uponthe priee, $3,450, ai which the defendant bought the mine., orUPOI' the Price, $20,000, ai which he sold. Held, that the onus'wRs upon the plaintiff, and, weighing the evidence, he had es-tablished his case, and the finding of fact should be in his favour.Judgment for the Plaintiff for $2,000 and costs of action-, judg-ment for the defendant upon his counterclaim for $603.20 andcosts fixed ai $25 with a set-off pro tanto. G. E. Buchanan forthe plaintiff. p. R. MeÈessock, K.C., for the defendant.

ONTARIO LIM-E ASSOCIATION V. GRIMWOOD--MASTFR 
IN CITAM-

nERS-SEPT. 16.

Lipw-Lis Pendens-One Claim Againsi Landsof SeParale Owners-Sole Ownerskip when Contraci Made.]-MOtioIft'by the defendalits to vacate the registry of a claim of lienand certificate of lis pendens. The motion was based upon DURUv- UcCallum, 14 0. L. R. 240. . But, the Master points out, inthis cage -When the contraet was made between the plaintiffs andthe defendant Grùnwood, bc was the owner of the whole of thelots covered by the lien. li was noi until a later date that heParted with his interest in some of the land withont -any noticeto the Plaintiffs. The Act, in effect, puis a person entitled to al'el' '11 the POsit'011 of an incumbrancer. If what was done herecoula operate as a diècharge, the Act would be seriously impaired,'f 'lot retdered useless. At least; such a peraon would in everycase have to reiister a lien ai the earliest moment allQwed undersec. 22, 'wl;ich woulà lead fo'useless expense and complication oft' - It cannot bc necessary to search the rejistry after thecontract haR been made or the work begun in order to pregerve therights of those entitled to the benefit of the Act. Motioýft clitinl-ký*d with coets (fRed ai $12) to-thePlaintilEs in any event.Gr"r for the defeudantg. H. .11. Shaver, for tlié P1&1ntiff8ý
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SCHULTZ V. CLEMENS--ýVIASTER IN CI-IA-MBERS- SEPT. 19.

Penue Change-Con. Rule 529 (b)-Onus.1-MotiOn by the:.

defendant to change the venue from Stratford te, Berlin. It W.%$:,
admitted that the place of trial should bc Berlin, under Con. Rule:.

529 (b), the cause of action having arisen and the parties residing:
in the county of Waterloo. The venue was laid at Stratford, bc-.

cause the Berlin autumn non-jury sittings were fixed for so earl
a date that the plaintiff could not get ready for trial. The iiiiiirY
to the plaintiff for -W!Îfch be sued occurred on the 18th Ap
1910, but the action was not begun until the gth July. T
-Master referred to Pollard v. Wright, 16 P. R. 505; Brown
Hazell, 2 O..W. R. 784; and Piggott v. Bank of Hamilton, 7
W. R. 803; and said that the plaintiff bail Dot made out a suffi,,,,
eiently strong case to retain the venue at Stratiord, the onut beiýJn
on the plaintiff. Order made changing the venue te, Berlin; cOýt
to the defendant in ariy event. D. C. Ross, for the defenda"t'
H. E. Rose, K.C.,.for the plaintiff.

RE FRAsER-DivisioNAL COURT-SEPT. 19.

Lunahc - Application for Declaration of Lunacy Ord
Directing Trial of lqsue.1-Appeal by Michael Fraser froin or
01 SUTHERLAND, J., 1 0. W. N. 1105. The appeal was heard
Bo-YD, C.. liATeuFoRD and MIDDLETON, JJ. The Court dis 8
the appeal, and reserved the costs of it to be disposed of t
Judge who shall try the issue. J. King, K.C., for the appel a
A. ýfvfcLeaI1 MacdOnell,'K.C,, for the respondent.

MOCABE V. NATIONAL -MANUYACTURING C O.-DIVISIONAL COUR

SEPT. 19.
3faster and Servant - Wages - Contract in 'Writing--Allge.

Change in Amount-Onus----Conflictinýq Testimony--Counierel
-Yrover-Equitable A"ig-nment-Acceptance of Order.1-
peal by the defendants and cross-appeal by the plaintiff froin
judgment -Of RIDDELL, 4 1 0. W. N, 606. The appeat and
appeal -were heard by ÈoYD, C., IJAIO'RPOIID and MIDDLUETON,
Tbe Court dismissed the appeai and cross-appeai with costs.
A. Moss, for the defendants. W. R. Gregory, for the-plainti

EMPIRE CPXAM SEPARÀTOR 00. V. %88-mABTEIL IN eximB
SIMI'T. 20.

Venue-Change-.-,Witnesses - Co«enience.1 -Motion by
defendant to transfer the action froin the County Court of



RE' FMLIS AN,-D TOIV-,\- OF RENFRE-97.

to the County Court Of Prince Edward. The action was brom7h tupoil prODIISSOrY notes alleged to have been Indorsed by the de-fendant and for the price of separafors. The defence was thatthe defendant did not indorse the note, and tha.t the separatorsbought were useless. The Master refers to and distinguishesEmpire Cream Separator Co. v. Pettypiece, 13 0. W. R. 740, 902;and Inakes the order for transfer, iollowing Gardiner v. Beattie,6 0. W. R. 975, 7 0. W. R. 136, and saying that the evidence asto defects in the separators will be found at or near Picton. Costsin 'the cause. Featherston Aylesworth, for the defendant D. G.Galbraith, for the plaintiffs.

RE ELLIS -AIND TowN OF RENTFREW-DIVISIONAL 
COURT-

SEPT, 20.

Municipal Corporaizons-Local Option By-law-Yoliiig.]-Anappeal by A. A. Ellis from the Order Of RIDDELL, J., 21 0. L. R.74, 1 0. W. -ç. 71() disu1ý' -issing the appellants motion to quash alocal option by-law'. The Court (BoYD, C., LATC117ORD andMIDDLETO.1,T, JJ-) dismissed the appeal with costs, following thedecisiOn Of 'a Divisional Court in Re Sebumacher and Town ofChesley, 21 0. L. R. 522, 1 0. W. N. 1041. Leave to appeal tothe Court of Appeal granted. W. M, Douglas, K.C., and J. EThompson, for the appellant, W. E. Raney, K.C., and S.Chow-n, ýfor the reÈpOndents.

DANcEy v. WIGIITOX2-M-ASTER I-,'.T CIIAMBERS-SUPT. 21.

Default Judgment -Motion Io Set aside - Order DireclinqTrilV of Issue-Security for 'Costs.1-Motion by the defendantDYMond to. Set aside a default judgment signed in June, 1905.The applicant alleged that he was never served with the writ ofSuaunolis, and suggested that another person, with a*similar name,had been serveà by mistake for him. The affidavits being conflict-'119, the Master directs that, upon the applicant giving securityfor Costs within two weelcà, an order shall go, as in George V.Green, 13 It 189, 14 0. L. R. 578, for the trial of an issue)in which the applicant shall be plaintiff and Dalacey defendant, asto Whether the applicant was served with the W-rit or not. In de-faIlt GI Such security the motion wili be digmissed with ccýts.John MaeGregor, jor the applicant. M. GUÏàt, for the plaintiff
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DANim, v. LoNDON AND WESTFRN TRUSTS Co.-SUTHERLANýD,

SEPT. 21.

Yandamus-County Court Judge.1-MLotion by the plainti

for a mandamus to the Judge of the County Court OÎ Miaffle8e:

to hear and determine an application to compel the traDsfer

certain company shares and the payment of a dividend thereon

the plaintiff. Held,, that it is not a case in which a manclamll

should be granied, nor is there auy other -relief which the plain,

tiff, upon the material filed, can obtain. Application dismiss

without costs and without prejudice to the applicant making

further motion she may- be advised. The plaintiff appeared

person.

BRULOTT V. GRA.ND TituNK PAclyIe R. W. Co.-MASTER

22.

Venue-Change--Witnesses.1 -Motion by the ants

üUange the venue from Toronto to Port Arthur. The plain.
sued for damages for injury suffered by reason of the defendan.:

negrligence, as alleged, at Fort William. The plaintifl had remoç..
to Toronto when the action was brought, The M erre

McDonald v. Dawson, 8 0. L. P, 72, ana said, alter referring
the number of witnesses to.be called by each party, thOse 01
defendants at Port Arthur or Fort William, and those of the -pi

tîff at Toronto, that it dia not fieem justifiable to interfere

the plaintiff's choice of a plate of trial. Il it should appear attrial that the expense had been increasea by a trial at Toro-.::

the trial Judge coula adjust the costs. Motion dismissea , :.
in the eause. F. McCarthy, fer the defendants. T. X. Phel
for the plaintiff.

D-rmi&xT w, J-IbWBLI,-Dj'ngIONAL CoUxT-SFPT. 22.

Mortgage - Security for Maintenance - Loase of Parm..:.
Appeal by the plaÎntiff from the judgment of BRITTON, 4.

W. N. 679. The appeal was heara by Bwm, C., LýÀTOIMID

MiDDimoii, JJ. TheCourt &missia the appeal without
A. M. lmwis, f«r the plaintiff. W. 'B. s. Knowies ana F-.
Cattenach, for the defendants,


