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Pr.. D0WL1xçG.

Infané iIorn'y în Court->aj,,nt out to Testanirîiary Giuardian
-Directions of lVili.

Appliecation by' Williani Janmes Dowling, fatlier of the infantWilliuni Loyal1 Dowling, for paynient out of Court of nioney stand-
ing to HIe cred(it of thie infant.

'J'le mriîîe was paid ini under the direction of the Judgc of aSuroate Couirt uipon paqsing HIe acounts of the exe tior of the
wil of.Jnîe lowling,deas.
q'li tet ~ I,, bqueatlie, ý it to th licinfaiit, "" tt, kep u, ) ýt atIntleet unltil li 1eone of ag 1 de(vise M'iIIlln . aîiie l>olingtia be pidt tue S5 % illed thi Iii- . on Wifiiiii Lova1 i abux al)1 lie iobe hlis guiardian and to keep tlii. nionev aiuret ;i- also e men-

J.T. Wl<irco, for thle appliealht.
J. L Mredthfor the infant.

TEETEî. J. otaitlioaningthlat thie unoney is in Couirt,midi otihan Illte 111,1ny jtic(ial rulings t bat noney pro-
pvry iiCorthelngngtefani) wi Il not be paid ont exeept for

aintennce cfiats ui iil 1iwlic ai tain ilbei. r najoriîx ' ,I tlîink In
thisens Hueînoey sîoud ni aue e 1)01( it ( ouiri but ibat

the îll f Hi i eùuio sh alîlba 1)((.;ln rpected and th l]egaeypaid 1 !lu ajppi i anli ill al, c0rdaIîcc w'it Il t le %v I>s andi di rect ion ofthetetaor in t!e.ui ee of strongl l'~ui or ruot doing so.fln tlliý 1~ I ealu( lec ndnger of tuie mnoney being lost or mis-aplid 1,% tî faw l'ier-1 audt testimnentary guardian.
1ilithîlk tluae i, wîtlîin IÎle MeDougall's Trusts, il P. R. 494,andj( tfhat tlîe appli(iction sbould be granted. Costs out of the fund.

VoL. 1. O.W.1.1. X0. 12-11+
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LýATI'IIFOII, J. l)EIiIR 3nn, 19)09-

IOGAXN v. CITY 0F BRIANTFORDJ.

etcion t on. Rule -AU1-Refr'reac<o' l I By-laiw atid Com rion1 -

J'1,l~aill ('on radicl'd by Doclî ni ' t. Rffcrred lu -Muiipal

('orporat io n-(o a tract iwith C'ompany for Supply of Etectric

Liyh t, etc.-,By-laivPOitei-S of ('ouecil-Assen t of Electors-

Motioji hv the defenolants urider (Con. Ruile 261 tic strike out tihe

.zliiIeiit of daîi, on the grotind that it discloscd i nsoni

asof action.

'l'lie statemmîcut of clai 'ni >et forth that the plaintif! w as ai rate-

paui- ,f thie city of Bilrantford-( and brought this actioni o)n heiaif

of hîmiself ;nd all other ratepay' ers and electors of Brautfiord, toi

have h-aw o. 1015 of ite deifendal.nts the eity copr tio le-

elaredl itrai vires and uaef.The hy-law, passeil on the I.5thl

pami 10, was statved to have authiorised the inakiing 4)f thie

ngenîttlîcrein referrevd to, of the s-ane dlate, hetween thie defend-

ant, lîrey ill efnat li eser Cotunties, Electrie ('arn-

Pan'y ", aigred buiupl t1e defexîdants the city cooraw1tioni with

aet ie ar lights, ta) slipply ami inltaixi ectriý curn anîp

jeoie,l -onduoctorsý, aitachînemtýits, and ail plant ani apparatws re-

411ireil iiiin eto withl the sa1id liglits, andl wî lecri curreut

for p erand lightîng11 for muniicîial purposes, and with electrival

4c1-urren fori power foir prîateus.- 'Flic piaitît!f kllegC(l thiat lie

protesteil agiti te passing' of the bv-iaw, N.et the 11uxticlipai

Coticil (firlor passecd lt wibh knowledlge that it wa1S illegai,

and bb areînn bvtweeni the defendants wais tleepnenteredj

into. And thle plaintif! alegd ha "th bbc byl' iltravre

anld 1had bauethe badeetr ave not illtoedte xnanieys

ne tsar be exenedi 'onîiectiofl w ie sie.

W. 'r. Ilenderison, for the dlefendatîts the eity croain

W. S. I3rewsýter, K.C., for the dlefendants bte \V (er 'ouutic

Electrie (Co.

W,. E. liiddIleton, K.R., for- the plaintiti.

IA'n'îîFoRn, J.:- . . . 'Tle b-law and] agiéenit were

prodtucel liof the arguaient. As tîe.y are refuee to ini the

statenient of claini, tiîey niay. 1 think, 1w osiec asý formnling

piart of it. 'llie factaS alleged in thle pluiading- îiust, the fnat

coxicede, hie tiken in he true for tîme pii 1ds~o this motion lilie-



iiù<;iI r. f1VIT OF IMA TFOJIM.

~,teI &Laîîtons Jd. Act, p). 465. Butt, if arn avermnt regarhing
tuebv-awandi agreeinint is foîîîîdl, ujKîn reference to the by-iaw

andv agrimt. to lie untruie iii faet, 1 tlîink 1 înust take notice of
(Ih unltrtb. I t is aleged1 tliat 1) t he agreemient ini question tut

1eieeîrîui t(Illpany eontracted tii stip)pl.v the eiïtv corporation "witlî
elercltorrent for power for private tuser-s." Tiiere is in faet

no su1el terni in the agreeîneît. 'l'le dlefendant ûOnupany do un-
dertake lu furnisît electrice uurrent to priv ate users in and near
Prantforîi. at priees îlot to texucee a üertain miiîînum- but they

il, îlot agrie to supply th bu ity ti>rjoratioll with electrie current
forI powe'r for- ustos, or for any but the publie purposes of the cor-

liraioîi. Thli ici erit of Naet in thle pieading on this point,
biing tMb Y îtd1 te lie rv agreenment îîpon wliieh it is said
to IR. fooîî1ild. cýannot, inii 11v opinion, lie regarded as truc, even

for i porpose of tlîis miotioni.

Tule b)'v-law is iiot , I tlîink, invalidl because nit sanctioned bv
flic- eleetor. 'Neither the by-law nfor the agreenient fîîlls %vitliin

tht' pIliiiititii of 9 I'Xlw. VIT. eh. 75 (0.), wliich applies onîy to
bvlw i arenetspssdorete into after the Mth March,

'l'loe b-lahe andi agreemient alttaeked escape bY one day.

The bvlwdoes not caul for raiîng of inouey "uot reqired
for. 11lÉ 'îdnr V \pendittore of thle iliuniuiplalit.y nit nlot Pa able
wiihi t 1 li14 >aille iiiinicipal, vear," awd sec. 389) of the ('onsolidated
M1uieiipal Act, 3 Edw. VIL. eh, 19), lias no applieation to it. 'More-

-ir sce 118 of flie sani t ettipowers a niiiiiiili coufluil to
ilnt raut i for a suppl 'v tif eleetrie ligbit for Street ligbiting anti other
putblie useus for any miller of yeairs not in tlic tirst instance e\-

1et ,n1te, and for renewing sîjeil eiînî ý utfroui tine to tine for
sullîI pciriogl îot exceeliug téon vears as tlîe eouncil maydsie'

Th'e 4agreeienrt attacket i but for live vears, witb the righft on the
part tif rte iiiîîîiitîpalit 'v, at its option i, lu extend the terni for two

sess etel is, ecl of five x'ears. Thle ageîetfalls within
the sope of the p>ower to noîke it, tlîus coînferreod on tfli nunîelî-
pahityt, anti the avermient-if sucli it hni e uahiled-in tire state-
Infint Jf elaîîîî, tliat the b v-law lias liot ieeeiývd tlîe s;netion of the

eeo suises forth no groundtiopoa which Lire by mwray be

[itvig reg-ard te tlie provisiins of tlîe b-law. antd the poNver of
thei iiuipiiii(.l:Îl i e preinîses. I aurn( tire opinion that the

pleýatiing tliseloes no cause oif aution , andl shoi be struek out with
ùcosts. 'l'lie plaîitif! may, if lit, so desires, file an aiendetl state-
nienrt of ulaini witlîin one weecoL
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SASKA'I'U.IHEWAN LAND AND HOMESTEAI) CO. v.
LEADLAY.

.llortgage-Jniterest p)ost Diec îi('opotin dIors1 ('mrc n

o]' (Jove'<iaft, tsIeil o]' Mlor!gage Accouni-CoAws.

Appeal by the defendants the Lcadlays fronit several m1iligs of

the Master in Ordinary (sec 14 0. W. R. 745) tipon a refereýnce 1t)
take mortgage accolants.

(J. Kappele, K.C., and C. Kappele, for thc appellants.

A. B. Cunninghain, for the plaintiffs

A. J. Ruisseil Snow, K.C., for the defendants the Moores.

TiCETrzEL:, J.:- . . . The Master, adopting the rensoning in

Imper-ial Trusts Co. v. New York Security and Trusts Co., 10 0, L.
R?. 8,disiaIlowed the appeilants' elaim to eoitipouiii- inteîest....
The lantguage of the coveniants here distinguishes tliis: (aseý f rom, the
I nîperial Trusts CJo. case, and is suffieiently comprcensive to shew

that the parties intcnded that compound interest should continue
to bc computeil not only during the teru of the inonigage, but dur-
ing the continuance of the security....

1 thînk the following portion of the covenant in this case, to
Mhich there was nothing corresponding in the JImperial Trusts ('(.'s
mortîgage, marks the principal distinguishing features hetween the
two cases, namely: "Tiîat interest ini arrear and pi-etlnitums of in-
suiranrce or other sums of nîoney paid by the moîaesfor thie
pr1oteciîon of tiscriy uhas taxes, repairs, or oilir incum11-

brnes nd ail eost, carges, and expenses eonnecteýd itherewith.
ineululingz the eosts of ally ahortive sale or sales, shall bearintr,
at thle rate afrsiand shail be eompounded half-yeanly,ý, a l'est
beÎng miade oni thie said first day of November and May ' ui each1
year uintil ail arreairs of principal and interest and suclb other Sins
are paid, and that we will pay the same and every part thereof.-"

Tt isz impossible to reaul this covenant, associatedl with theco-
inant miaking the paymevntsn for taxes, etc., " a charge on said, lands
in favour. or the nogges"as limiting the mortgagees' righbts a,
bthes llopayments to the period of the mortgage only. In other

wodil is; plain that such payments may be madle by the mor--
gae if any time oither before or after the maturity of the mort-
gg.Tihis being so, la il not equally clear that, when tlic mort-

gagrsý provide titat " intercst iii arrear " and other unswhc

may bc expended by the inortgagees "shail bear intes-ýt at thec

rate aforesaid and shall be comfpoull(lCd lîalf-yearly," etc., "Iliii



RYAN v. M'INTOSE.

ill arremars of princ ipal libi ititerest and such otiter sins arc paid,"
elc, u parties intended tibat titis cov enanti should extend to "4 sucli

(,ihlwi umns ' as might be expended ami not repaid, boih before
and iiftir iinatirity of the principal mnoney?

hi seems lu me that makingr provision for compounid interest
uutil - sncbh otîter sins are paid " is, by necessary implication,
equtvalent tu saytng that coînpotnd interest shial be coniputed until
suich sum for itisurance, repairs, etc., wlîici îna L e expended by

themorgagesat auy lime during the eontinuance of flic securitv,
are repaid.

The coeatat lthe enîd of the inortgage authorising paymnt
o-f taxes, etc., antd making siel l>ayutents a charge upon the lands

muortgaged is uiextensive wvîth the existence of the mortgage, and
ttfor iîe covenants for repavment nttast be simiiarly consirued.

if thbis iz the proper view, and 1 liîink it is, the case coines
jwith)i the principie of l>oppie v. Sylvester (1882), 22 Cit. D. 98,
whîcit dîsztinguisites Iu re European Central R. W. Co. (1876),
4 1). 1). 33, wiaici w'as the authorîty foliowed in St. -Jobin v.

Ry* kert (1884), 10 'S. C'. R. 2M~.. See also iPringle v. Ilutson,

The covenant itere, being, i nY opittion, tu pay compouind in-
tersi tuil saucl u)thler whî ~lielî tite murtgagees Mîay expeîtd ai

anyi. inte during tite continîtance of tlie security are repaîd, i's In
efrect ;i cuvenant tu pay conîpoiud iiiterest during the sanie tinie.

t'1,(n tItis itenm tue appeal should Le aliowýed....
0I Oite question of appropriation of payments, al)peal dîs-

is sid ; oni item of $4,600 surcharge, appeal aliowed ; on iten of
33,279,2 surcarge, appeai allowed ,on itenîsof $800 and $4 11.87

sîtuitrge, ijipeai disîttissed, on ciaîi for compensation du ring
1900i anid 1901, appeal dismissed ; on elaint for aîtuuai allow aîues,

appei diîniscd uling of Master as bo apport ioninent of cos-s
mîukoit by conisent.]

No order as te' etî(Ss 'd' alpeais hut cunuse îna seak to this i f
lvdesîre.

1>IISONA.CO(URIT. lî<~ iu rt 99

RYAN v. MuINTOSII.

Ycgigace lajur Io Person on IIiqhway-1Ior ý ,<'s Lvf I Unot-
fendrd Run ing ay and Causînq Injury-Fieding of '1'rnIl
Judg1e -A pPHa 7.

Appeal by the plaintiffs front lte judgmtent of BRIT'rON, J.. i
. 11R. 482, HiiS4Misig thle action, wltiei was brouglit to revo\-Vir
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duîg for injtirÎes sistazhiliIv the plaint i ftf In. rea.son oftli

defeindanits leavinug their liorsi- uuattended lipvn a IiigbiWaY so tînit

they ran aw'ay and rau into the agouin %viieli thle plinititi-

were seated, ami so injureil thein. 'l'lie i;aýe %vas t iied w ithout a

jury, and the t rial J1 tudg fourni thai thbure Mv~hnz i genr ou )

part of thle df'uaus

11we appewal \uas beuird by Cuusuuhi. (J.h. B.. TEErzEI. and

lltDI)ELL1, Jj.

F. H1. TliolHp4oii, ý.C., for the plaintifts.

.). M. Best, for the defendant--.

Fm(oa~uiE 'J.:-tapir t) file fluai uunies wer uuuu sav

tbat vdbat defendlant Ernest Meinto)su did. or failed ta dlo, hiou

niuv per >(u, tliis judguuuent elannot lie diïstnrbed. If tîtero had

been a jury, could tbuy hav e heeuu direuted to find one waY or ilt

olltluui: Suel ot. '['lue vase muust have becuu subuuitted to thym.,

and iftlue [iudl fourni ini favour of the defeuidants, could we saY

thmat ilt,\ue weve w ranig? Il -e a Judge of great practival epmj

emi. lias fourid iihut the dJefondant was not guili\ of nugligevu,.

Ilis opinIPi ougIlit Io lie treatcd wvith soine defurene. Ilis tind(ing,-

is flot lsdon misapprebension of any fact or fauts, ;i ý% as pointed

out in buai \. Nlichigim Central R. E. Co., I19 (>. 1,. il.2 a

P. 10G. Ilere the fauts are ulekar, were flot ili disput1e, and er

fully grasped and aproen vdh the trial .Tudg'..
Ithink, teeoonprinvuiplu, tîmat we ouglit lnt tri initerfert.,

uinlesa we thouglit lie was lurywrong; but 1 arn also of opinion

that tho learnvd Judge ]fils oucto tle riglit conclusion.
Th'e apput uust lie dsisdwîith thietusual penalty of css

IIDLJ., agreud. Hie referred ta ani disiîiguisbudI the case

of Glig .(oodwin, 5 .& P>. 190, 192. He ahorcuredn

Mr- %v. >4iult, Ste. Marie 1>aper and 1>ulp C'o., 3 (L). 1. W.60

:3 S C'. 23, Clark- v. ('lhamnhers, 3 Q. B. D. 327-, LyiichI \. 'Nui-

dlin (1841). 1 Q B. 29; Engelhart v. Farrant, j 18971 1 Q. B. ý2 Io

,Melbourne Tramway (Co. v. Spencer, 14 Viet. Ti. R.95; B, on

Negligence, ('an. cd., p. 545: ('hase v. MDnd,25 C. Pl. 129!;

W'alton v. Iondon Brighton and ýsouth Coast 11. W. C'o., 1 Il. & R.ý

424I 1il W'. R. 395; Sullivan v. MeWi1liam, 20 A. R1. 6,27: MaITn V.

Warul. 8 'l'hnes L. I. 699:- Frazer v. Vernier, 9 N. Y. 514;Wamrv

T)elaware Lifek-aWannf and Western 'R. P1. ('o.. 80 'N. Y. 21

Wasnuith v. Butter, 93 N. Y. 1; MéMahion v. Kýelly, 9 N. Y. Sp>

544; Dickson v. McCroy, 39 N. Y. 400;, Griggs v. Flukenstein,

Minn. 81 ; Park v. O'Briefl. 23 ('ofl. 339.
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l'TF'rzFL, J., dissented, avigthat lie fuit iiiurul to difter frorn
Mei (oe(lîisi of the trial .J uidge. bei ng <if opîinionu thlat i lit, adi îuitted

Laus esadli-iui a (buar case of ii~Iig ea'gainst thie ilefendant
Eres M uusi haviiîg due record'î tu thle legal i uy iroposed

itpon e e ui'ýn wh buias ibarge e rd~ ilw on al I ilit liigl iw <V
usiea,,ona h le anad prn <pr ea ru ami m< k ii in thetïir i ingeaiî iand

solp y am w tu ije ni li'î persoum. 11iiig thle Iligliway . Il'
referudil w )liei a. \\hite 119011 2 K. ]>. at 1). 67 1: I lliîbre

-)xl Ci, '. & Et. 190; Suillivan v. Jie ýWilliain. 20 A. Il. 627;
l"leut1, v. Onr, i3 0 . L. R. 59 ; Husai' 'l ihlog~aî t 'ntraiIL .LR (sei,
19 CL.I L 5% 32

t>îvîsos .L CVT . '<' xI)ui îu îl«ii 1909.

BOIIRETT" v, GUESNEJI.

Fraud andl Sole r ~ /i nn~ of Fruil Fo'ai- l cs41eneA
of Vendo olNul of 'Jri. lsnvtf Ai t/ual Fad

if)lur la-.'hew (loi, lr(,'t lnduvui/ ',y ý,"4(!l liin Is of l'dr

iAJppeel ]î,\ the plainti i frm the jniîginewi of 3M ~iîjTî,
t .J .CP., dîmýnî issing wvith t'osîs an acionii foîr restiSsitia orl a1 tconi-

trac(t for, sale] 1, l l"hi defentila1ît 1i 111 l ie liitii f i ioru: <if lad
in thei tînlid o \0r11 G(i ni1îsbY. lîî"if all<'gd filu î' na

'l'li appu<il was lîcarti by M LuC 'Jli~>,tt i:i anti
LATC1-' 1011), J.J.

K. F. W. Ju11îs1,111, for the pleiîifir.
P. 1). ('rera, KU, for the (](,fondlant.

'Ise jîîigiîuit of tMle Amin w-us delit ereil liv- M ' t'. tc .J who,
dfter setingon thle faut s anti a portit ofl tSle evidemiu weid:

heplainifl's c'msu uanuiît bu put eliv 0111 rwîg'tlatb plis it
liin1vlf anti . ii',ohml îîftn 'îîte lî it i', -a' lu dieaw fru t ii

evdeueist ii, it. Itithi i).iiusne (t l ie sial ant aen of
t b deundnt(Jo t lie- 'tli Maruli unaMîs t i uîdreietmittiî

pui(de iy hit. Ait louîgl Mbis lutte mas wnit ieh" a Murhe autual
signin1g of tlle agrenent, Sti tue plaintif appur in ha"e tiiolt
liat lie %"a l n und unt il Thr. Guesnur rlep d to bin i er lus

VOL, 1 0, Wv 'c No. 12-14a
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bonud bis ý(vrbal representations, and the plaintif! accordinglv re-

finzed to pay' thle deupos'it or to proceed withi t he cont ract Until lie

obtained thc wriýtt-in statemient. Whien it was received, bie was

satistied with its tulior, and (arricdl out bis contraet....

'lie letter reads as foiiows: " .. The foliowing varieties

of peach i vuces are oni fruit farîni peaches, 40 WViîuatiets, 25 L. Free,

-25 itgrad 10,.Joe P. P>ipe, 100 trucs ini ail eiîu11rrîeg, Xlontnior-

cncey, P'ieiscrving, Rag, E. Morella, 75; piuDi'. Ibese, are- principaill

cboicu, fanevý piis, and are composed of the li iuw ing (vaîjet ies

nanîudi) m , i1l about 1,10l par; tiiese comprise the foiliow'ing

Ki vrtittsý(wý ilOsiv), iuebss fu Aîîjoiî (fewv , Fleimisil Beauties

(h ylp' arevo rit th 1l...' itl

l'r l iun t buid 100 puc re,5Cherry trucs(, mnd about 1,100l

pinili e~ andl Solu pearte. 'L'lic letter docs nuýt represenit the

coiionm r ilie t rees, wie îryoti îîg or obd iî, in bearing, or

mie unîs ws upoun the plaint iff to1 slow an vinrctns i

t be stat iien, on tairedl ini t is lolutter ami lic bias not shewn tuait
fure re e nt tue nimiius of puaili aiid ebuiry trucs mnîntiîd iii

t1 li etr, ;mnd tl l\~idenice also ostablisbies tue faut tuat tbc pvacli

anld cbe11r1 trcYso of bv l)r-. G(,ucser ar-e thosu wlicbl lil, bil

piaîitedl ,tlie 91viu ya, ndw1 i tue plaintif! kîuwiad iiot

reaeliud UIl ic baring age.. Tiii% liere lias been Dîo nsersitii

Silewi iii resýpect of tlle peaeb. amio( r rus

lxi i staitlniext of eaillni tlie plainti t advxiPs tibat- tiie weue

ofi tlie. laîîd 91;G perînd pi îii treusý. 'Plic lutter, dues nu(l g-i\i the
n iiw 1'l pui eli us t ip'cimiierat us 5) Ni iclus. îild i t is

Diot slîw'n i thlai sixul ilpu re iier lot iîpon thli land. '1bcu as,

tiieufor, nuiîîireprsufiatiu iiiregad ttic pîrtruc

Tiu mîiiv rmîaiîn nirpeîtaliu is iinrspc of f1lc pluni

t ruc. Fo ail t liat ;qpears,. pluiîitrc of the N;ariety naic( ila v

bwu îpuî tue iand. As to, iie iumber, Dr. (huse'sltter dq)es

Diot s1îeak duelinitely, niriysarn î n ail îibout 1,100," .

'1t isý for tueo plaiti f to sliiew Io wbiat u\wtun 1fi nunîlur- lif

îîlm nitus fui-1 short of the approxiniatu iiiiiilîer- mcnitiolied ini the

luttir TIiÀis lie lias rit i(loue. *For ail t liat î pexno! t1li 9Gi6

pi o miîn polir t rues uit leuisi '950 niay, hav, buei pil ni trus a e
( 'ouparilig fh lii~ îniber wxvi wliuit lir. (hiesi tau ini luls lettex'

as bu th biiiiîbecr of pluuî trus . .. it caninot, 1 thlik, bu ý;id-

tlîat b hure was aui'v Diîaturi iîsreprescfltitiufl. TPie letter dueqs

not prutuiff to staf e tlie preise nuier, îunt moirely givus anl

approxiiiate ntiilier, aind is anotîxur WaY of sayýing flIaif tiie 1118V
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be more or les flan 1,1OU plun bieeq but that Mt a is about tlie
nibeii(r. 1 fait to sec low stieh a statenient could liav n'iiisled thli

lie question is, w liat efFcît is to lme giw <n to t li rqlîcscitat ion
.witlî referenee to thie nuinber iîf pluin, trees. The evidence

doe fot etail any positve frund ou Dr. Giiesnrrs part. 'tlhr
io notbng v, èlîw tlîat lie xvas not speakitg i ui efect good, faitlî
iwhell sayÎug Mlat tliere were about 1,10)0 pluîî tie(". .. If is,-
opin-ion ;%as liot an lîconest une, it was fR the plaiîî tito liaxe gîveî
suuh evidence as would warrant tlîat conclusionî.. . . .. lire

wasi aoasec f aetual, fraud.
iIle plaintiti lu failed to luove M lUit hi M<.4inie wus ot an

jionest one-. lieîî ciinu ac bet w cn t li partis à' an e\eciit d oiii'.
and bias ni"î becu ailopte li the pîlainîtf lîy lus takiîg possessïoîî,

eltivatîing, ani gatlibg a <nul of fruit frîiî th ljaunI. lun sijl a
case iniOie aîbsence o uiîtiuali posit ive fraunl, thle C'ourt %vî1l lol, 1
th-intk, sut aiiei the transact ion....

I Bfeenc t Bll V. akiu,15 S. C'. IL. 581; Browuulie N
('auibel, Ap.('as. 923: letrie v. G uelph Lunuber C'o., Il S. C'.

l'le elaim for a rceiss>ion nust fail.
The next question is, wlîetb ler tlie plaintîii- i nt it led to îlaîîîags

for WeCt
In an acton ut deceit tLî plaintifT mmis sluew uiis'irerscutat ioii'
alnountin oi fraîid on tlu part of tMi defeunlany and ali) iiisre-

preentf inssuflîciut l- substauut ia t warrant t lien erîu thlut
but for suc du uustMmmnius hue plinHtit woubi mot liaw elv'nird Ah)t
the cnrtt

Nufoeee to Suuuitl v. Chbadwick, 20 Chi. 1). 27 1. pp. ('ag
187 I)ry v. Peck, 14 .\pp. C'as. 3'Î3.]
'la douîbt it xvas possbl for D r. Gu~e te hiave nfoiî

hiiseli> ac,urately as tu Ihe exact niuuuber of plan ru re, aml Ci,al
la. dMus su, and, then rpresend fWa tbee irae in aH I aont 1. iti
pluxutee--ti nu ibe iii fat bcing indcr 9

tt;i iire u iiili
~uei evulnce tlý lua s est lnafe was not inale ini Woid, fudtI. Mit,

hure, ah t'a lie xaseri'loose in ii lu ereeuut o.U t lie
exeiseo greatur cuire lie coulIl have ascerained thle e\act niiîr

Af lnu trees But, as stated boy Lord Jlrsýcluell in Derry vi. P'eLk
1l App. (al. at p. 375: " E'en inaking a tas stuucîent f lrough
wýant of cuire fstar short and is a ver, difYren toin! fron franl,
and thue suuuie unay bc said of the false represeilntîon luoniest lyi'

livdthougli on insufficieîit gruunds.
Furthe the evidence does; nol sîuewt that Ilit, pliîitti woiuld nul

haie enteu'ed iinto tîte eotîtract but for the represeuitation als i the
nunmr of pu vire; for ail Iluat appears, flie plainitift iniigit
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have iîîade ilte purhas even if lie bad knomoii th Pe exact nurnbur.

Therefuret, both il- acouaiiio tue aieue of, aettiat fraud, aîîd al>,,

becaise Il is lol siCWii Piat thie plaîîîtii was ilîduccd t0 coter lino

t[ie ccottratI bûcue of an\, îîis-prestentatýIoI, tie action of deeeÎt

À\ppeai thlîoiîissed witil cos,îs.

FiLco lillDUECi .KB. IEEmBit 6,r11, 1909.

FEDEIIAL LIFE ASSURIAN4CE CO). v. SIDDALL.

,lor ggeiedmp in xenitr o f ilrgaesutI'SssW
-~I s't ani'I>i'i u & Tiakiny I>o ussivii, L rpai fL,'

On if i ahiwi-uw in 't<mn >mrwelln

prove i mn0, I .lla by Ag-n t.

Appe-ai 1 w efendatRobert IL. Siddall f rom thie report of

a loui astr iIwig t1w plaýintifTs, as t'rgges or varjo(Us

cxpîîîîtues mi înpovcîîetsw hiei tue durfendanits alluged to)

houîncemryad iade for theo purpose of reningiiÏ, rüduiiilîiojn

by thle deednsmore diflicuit.C

J. M. McEvoyý, for, tie appellan.

J. G. Fariner, 1for thie plaintiffs.

AAoN IýI i<iX, ('J. Irîiph 2ý of thle noie u f appei.
If iîcaiige îîisrprceîtatcn s o the occupatýiionl oif 0ih

-uuIl \old I'a ode the poliv yv anld if tiiere had been,1 a tiru ami
ti suanc coinpmnîyý 1i:1( takeni ;lixantage of the mitke he

plaint ~ 1;m if1woidh vhtil liablu Io tlle defetîdanit f'or thleir gt

geuîe ii dsciargîîga dIkty ulndertalkenb hei vn lli r

Ba\ivi R.Jus6O .I. 360>. TUbe tiiefenîhînti ) coenanted ini andi

1,Y t0w iortlgiat the plaintifis îght utîeet amidniaintain iii-

sOraile ... and tUnat thle nînount paid tijuiefor sbouId b)e a

01 ug ntlic land. Tis item wvas properly allowed Iby thleMatr

Paarpi3. Tue poliey, on its face, xvas elfected by Johni W,.

S'idi,:il. uoit thle loss % was pa * able to the plaintiffs, and the defemîdlant
lomt I. iddilwould( gept tuel( beiiefit of the saine, and tli, anjomnt

l>a'arai ami 5. TIiese( iteius were properly allowed. 'lhe

pliifare, entitied to) t1w (-\penses which thîey bave fairly in-

curcd ii onsqueceof having been obliged to take and keep

possession: Wite v. ('1h' of London Brewery (Co., 42 Cli. D. 237.



1>aagapi . .\îiuuîuf paid un Whlitelaw iii settleiiierit and
unîînîn~e f hlis aIIlegedi lien1 -i Wîachlîîîen, $30ý irhe plain-

11.1ercatler cm-i titg or tu ar'iseor bJu elaiîae< on the lailtl" and tu add
Lie dînut pil IlP'Il u 1ri t tl lebt. lThe M ater lias fouidt thlat thle

amounit w as> paîd in ilu faith, ani was a fair-, jtist, and pruper
coîlîpoîn of lilie celî. 'l'le e' idence fi I bears ouI the liîîdiug.

~Vîea .waslie %vas enitit ledi tu a cuiisiderably lar ,gel seil.
'flc îirîg~ moi uld bc iniio e e posit ion t hanli e ( leferîdajît

!fil lIte of5siuîu tire iîaî e, a agaiîust t he- vemiuor: toldie
aiid MeC llul u v. Town of Ud'xI iuge, li 0. WX. X~ 69it;.

Pargrpl7 A lluw alice of $325 for purimtaent itiulîruxements
liiîigdi 1) J ulîn %V. S l1,tuo Nvlioi phlant ;ifs assuîied tu sel I before
the tinte fo releînpîtu i ad e\p e.Tfiî Masterý lias fuu, unsulflicietî hiee, t liat Jol ulî \\' - Sitdaîl d id tlîjs %ork aft.er bis

>iitu h lîdietel thle lit le, alld lelievinig fluai. lie ld a guuditie. Tule iaîîds wvjt ere eliaîied iii valîiw to tîtat exîcitl, aid de-
fdatgut tire lbeiitft iliereuf. Ahuirt frnflie qutesi on of ilie

1al') Jouît W. Sidlit w Os d ie rigli, anîd tliv dtity of flic, plain-
tilrs lu) do t i ,wr : WXhlite V. Uiîy of Luîdirew ery Co.. supra;
tîte pla;itiis Wer lialîle lu ieililiburse du lii W. Sidîll (Ldeh

dui-d wlîel ti Ilî gav e lit 1i-n atutl erefur-e lie did ît a>, lthe sirvant
oragiî o tli pîiî iif.FTe amittîila l w 's îlot assailed iii

<Plie ajîpeal iitîist be d Nîse vit h costs.

1)îsî1 1. ('O1J Rr. I 6e:u T:<Ia, 19<39.

LEE v. F111EIIX.

Cer pay Usats~i d uclm et uqaistfor IlVages -Action
agaist Drrrtr~sOn tri0 'uîpa cAt, Ser. $ cinb

cf 1~sgn' ~tallt~,Penai l 1<ne<ii

Apeîlv tlhte dofndaîs front flie judgment ofTE'zî,.,
1O.W. le. 157, iin fa o f the plaint iff.
The Wilbmr ],,ri Ore Co. Linitcd(, îaving their lîead office in

Toronto, er sued coi the 1514iMadi 190.9. i)v Lee, Jcs
MeGongal, ichardson, and McMurtry, claimnî aF sineso
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wages due f roin the wnipany Lu the labourers, servants, and ap-

prentices of the cu)Ilpail% for serv ices perforînid by thein, the

plaintitis clainiiiiig as ui assiguces various suais. Tuit ûonipany

flot appearing, jitdgient wasi 'ýi,,'îod on tie 3rd Aprîl for the plain-

tilts i one judginent for te reco'vcry of the several suais clainied

by the plaintills respectively. A fIL fa. w'as issued on the 5th April

uipon this j udguîeut; aîîd returned '4no goods or lands" by the

shieriff of Iteîfrew.

Lee theit brouglit this action against te direetors uvader tin'

provisions of the Ontario Lomtupanies Act, 7 Edw. VII. eh. 34,

sec. 9-1, foir his claitît, attd obtained judgient as above.

The appeal w'as Ittird by FAICONBRtu»ot, '.,J.K.Kt, Bîcut"rosN

and llu ,J J -

IL Gitrie, K.C., for' Ilte defendilaL.

Frantk Deîtoit, N.U,, for ic plaintitt.

Itunîî,J. çtifter referriitg bi the facts4), saîid thait, whatcer

inili hvebuen t case under a sliglttly dill2eeit stýatUe of cîrcumi-

stances, Lite nîcît owed te plaintili utîtil lie iti tiîii reteived titi

11t0oneY fr'oî the company., the coîîîpaîiy owed the nitcn untîl theyý

autiially piaid tite IlaintilT, atd te wltole trantsaction was in eff'eet

an equiitahle assigimient of thie wages. The plaittit! riglttly sucdi

the comnpaîy as ani aignee ut r %ages. The coutpiîîy tlid itot objeet

Lu lite frante ofl itle ai:t ion; aîîd the judgatcnt, whiile irregular, ean-
tiot be attatked by a stnrngor for irregulariity, iii tue absence uf

fraud, Nwith is itot litre altcged: . alfour ~.Els IL8 C. L. J.
330; Tait. v. Haîrrison, 17 (U'r. 4.Titis tuircs not oiîly te irrgu

lar-ity of suing ai l tainis as one, but also te irtegulatityl (if it be

unle) uif siîg mvitu te assigneesz beiiig added as i)ariîes.

TFie iiidgîitiit, titen is -validl, su far as titese poednsare coni-
CiteMd;- ve' i if a judgment îii anotiter action cari be atake iere
at al 1)v a sidowind.

Theiî judgmntt, tiien, is by an asý,sign.ee of wages, and the Enle

qitesi ion open is, "'Do te provision,; of te Act extend to the

T11w .\t readq (sec. 94) : The direetors of te company shall

bc jitiiýv anîd severîtiiy hable o te labourers, servants, and ap-

preîîtices ....... for al] debts nuL exceeding une year's wages dlue

for services performed...

The iauiiit *y imtposed by stattute is not Hike a contract for per-

sonai service-there is nu delctus personie such as in British
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Waggon C'o. v. Lea, 9) Q. Bi. 1). 149; nor is there a power given Iby
sauefor certain puh1i c reasons and for tho(, a(lvantage of the

puiblie. ta cortain specîfloed person-, sueh) as ini Great Nortlicrn R. W.
(Co. \- 'astern ('ounties 1?. W. Co. ' 9 Tiare 306, and London and1

BrgioILR W. (Co, v. L ondon ani Sotlh Western i l. W. ('o., 4
Ve, . &ý .. J6;2. 'l'le worknian is gi'i cr a claimi d îr(etiv against

thle ni if bes 1 e boa rd wilo ;ire r nla nagi neg tilie bu iiless for w bose
adxaîrtagc-, bis wo is g(iven. 'lie diuetors oW e buim a debt, trd
1 amn uallb to ird)erstand wh v suc(li a dt.li as tIris ý not irssiru-
ablle, (arriv-ýing a t le assigriee ail the ri-hii. iit reintties hî1 fIiUle 

ILt is sait Ilb:r f lie statute ir a perrai sta t utc imi iii mi lie con-
s-tned strietiy....

[RJeference ta \Welh v. Ellis 2 . 25 2 
No doubt, froin file point of 'ýî icW tf tbie dIirecrors. fie(, Ait maiuiv

lie soinewliat drw btw bat of tilie workini? T1 olgisii r
hýad to, face t bis s-ituiation. \bna cnmpin v fail, amnd tesc trait pa v

itss okrnn.ar- file worksnien, wviio irad notbti ng Io do4 w ill h J
ruanigeie f filte companiv and conlld not know an'tiing about

tbie e-ornpan.v's properfY, to su ffrr, or are ti se wbio badl ail tao(Io
miii tlle management. cerl idirceelv or t br-oiigb R Ilic man tliev

apo n d ar l vio kricw or ouil iit te \ ItxImiit t n al aboilt ifS
financiai condition?

Tlie :answer "iven I)v tlelegia lire tat ltlic di red.org nîrrst
hea,;r sourie part of thie los, ah lcast-t ari. wliile r lit i- peia la

re irif ie<irectors, ifî it1 is t'iiî<'iiil w,5 t0irsIlY5le woi'kiiuith.
Anrd. tuev dirt'clor owirig tIlie w,îrkiîîcn tHie iiionev, ii tari iuiake no)

tii-lq1 Ilrri, ta lir. wil l iiS. tht' Nti-kiiiail or bis aiîsgnee.
Ap1eal disissied wvitl i osîs.

Bt'"oJ., riractied filie sanie resit if.ls I'it5uiis it'iing siafed

iFALcO(Nltîtîtîxin, ('.J., a1- Roig1ed ii tilie resulrt.
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LATCH FORD, J. I >ECESHIEn; OTII 199t.

Ri, PANG SING ANI) CITY 0F ('IIATIIAM.

Eridene' -Motion to Qiioashi Iiq-(nw flequlaling(' nsLadrîs

I i'i q n o s a e I r h h l r iee o f 0 l b 1 r é t h ir 1<> , S iî w r

('naeil bj~tînt/l Decponcnis not firsi Crs-xoiîdOnt

Ilution bh' 11 liévty îoporatio, flhe iespowlndn Y cotiiiait
Ernest Fremini, tfl i mngcr of thec Donilion E\jpresý ('ompallv
nt Ch'athani, for bis refura1 t produce books and ruirdè f i lic

t4«po~ny iiin' J uody untter a sapen liwes flvain and flot iro
fin l)r(alLii. anid fo answ'er iqaelt ions relal ing f>to %i emuiilg tw
(Ubna l>y tIa applieuaiq îîadli erlii Jili rotigb Iluscnîan

of large sin1ý nt iîoaev realiscil froni thîir busépos I bat nf
laandr rynien wbiîb lic bh y-l.talbaf:ckd hy dmli apyl vhis %vas

'11w apuasiîad iiira ilidax ifs filed on fh li îpplivafi
un quAsl the hy-lw, thlatic litcs fe-( uf $,ýff iîîpîve 111fli

1-law, and iliv prollibition orii- flo use, ;11ay p1art o) fIllie nr

wuulil illplose slueli 1iax ba )csaOn t1eapici aaid o1ter
IýiroPri4f<>rs f Cilinuse lannrîc f if wýoUld 1wimisil for.
014i11 luý earry uil Ùlîcirliaîis.''îysi ta h ylw il

ti'îitini tlîev swore flinf their rftswr vor al, >nîv 11: lit lir

ati41sep.''e 11wur 1 t1t ili onlly buasiness Mvas thev launldry

rpli, soicf dvsired fo egfaldlisli Iîy flie evideace of tlie

1ial1g 111 1t li ](1- ress c Iielîta, tli;iathle Pronyif ii4 the Clinme
laîîal v î ica n ( latlanix l e ii vvaIi y xiv I rg 1îîîd tibat flle

:plvn~ Ialil i)flir of flîir oniiie -'ce bv hIe îy.-Ilw
werc ~ :1)( fi i1  Il i)ii i p1uY ficli"is fcc ad prî Iclic auconi-

îdifîiwIliiidî. for ai frreuaflic bv-law rlcî 1uired.

The tfroiîl i lpoli wîi flic express coaîpaavrn sti lislsr

wvý, ni t laf f liir tîflicer xvas imnulf tu fthe lweo hY wbivlh

witnesses are ordinarfly coinpelled to give evîdence, but that he



Siinl iiît lie exainuîliie asl i w tilessl titil hIe res.loi1<eiits liaid
4ra-xiiie liîi-e w lii liait hiled afifdav~ils iii suîppor*t of the

If. L. K>atii \.C.. for thet res'poîîdents.
Sha rîileY ei soîî for Er'nest Freinl in.

I. ATCIFIko )i, .1 :T Ie ljeelIÎ) ion iot 110>1 stI Illeui to lie Nvell
iouiîdetl. 'l'lie d1 ia'iîîna citenstil suport of it are based on a d if-

feettpnile Il t s not, I thinik, open 10 a 'tîesfroîin wioîn
ex adent' î.' solielit to lie ohlinied il. of righit, upoli a miot ion of tliis
kind, to s thlat otlier evidence SI oilli first lie ouuiainedl. (>rdin-

1rlv to dm1,111t, the adlverse part v Noildl ci 5-exani ne thle de-
poei.Tue re'ponîlenIs lia'.e, liiw 1e 1 iiesf 4eurî ace

<Ionttiiii,, foi, flot: eross-exani inincr thlie latund-rNmiien i who mande thlit
afd PA i s1 ý.Anv one wligî lias observeil th lie e < m xaiiiniat ion of a

(bîeew itines thlroîigli an iflterl)reteu' as il as sworni would bie
fle<esr v in the case of Hie 3 deî,xmnients-knoýw t lie iliflieultx', if

no t1ie impossibilatY. (of t lins e] aeit ang thle trui.

1 ge wît tlhe epoteithuit tliev coiild not iuiiprove their
position hY tIlie \rsea [ni fiâ ion of tIlie apuicîanits or t heu' fellow-

countrnien. Bat 1 in of t lie opinion. id thle saine tlimie. thlat thleY
valiwto 11ope to support Ille bx'-law I)v sl iew iwni thlat wliat tIlie appi i -

eanq laxe sîîruin reg'ard to thleir profits is tînt nie- tlît, thicir
profits lime in faut hwen Nuir* laruge, as~ deiîionst rat d 1li'v thle aiounts
theyý have h1cui reuuiitt ing to Ch'ina tIirougli thle manager of thle
Dom iîîion Exý,press Go.

Tu true test, ei î tii nie, wliet lier thte liv liîxtw is valid or flot,
is whetlier tht' iuuitipai)l eomninil p)asseqd thle b)V-law in the, holua fide

vri'eor the' poNver' ooinferi'edlh îb l' 39 of sec'. :13of the
untipaýl Act.
The ialidit 'v of the Iîvl-law depcnde. not on Ille profitable or uin-

profitale1 nature of thle business oif thle apihjants and otliers
,iffet'ed buýq ht oin the goodl fîtl of the conneil whi4ehi passe d thî

1,v law: se Pe Rowlanîd and Tuîwuv of ('<l] ingwîîod, 11 (). W'. Rl.
80,and the lae<hieroe ited. I n thîls view. Ille evideuive. souht)j1
fuoi)m r Vriiil cannot lie rlxntor iaterial to thle qulestion

I thereoretliîik tlie' aplplicat ionu fails, I t i. not a case for

RE PANG SI2YG AND CITY OF CllýITII.IýII.
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1)IVII1O\ IAI. CU R. DEE.ULR~ 9T11, 2909.

IlVill -(îtu4srictÎii - Devise -Estates for- Life-" Fainily"-
Tenan Is in' Coin ni on --Joîuiit Teuîan Is -'hItnIe oif Limitations

ApýpealI by the plaintiffs front the judgrncnt oif FA.LCONBRiDiGz,

...B,13 0. W. Rl 186, d nis'4ng the action, whieh was
l)roughit for a deelaration as lu tlae truci >ntutof the will of
Archibald Spence, and foi, a deelaration that the iilaintîffs were
entitled uimier file wilI to the -possession tif certain land occupied
1w the defendants arnd to other riglitq lnder the wvill.

''lie operatÎve part oif the wvill was as follows: " I give and
hequeathi to îny .. wife thue sole use of my larm ... to
lise as slic May think proper until rny son (John Spence> has
arrived to the falu age of 21 years. He 18 then to get the eust
tif the farin and hlli of ail the property on the farm at that time.
'lhev May then'1 WOrk the farmn together, or, il My wîfe is tired of
working thue l1(,Johin is to bave the Management of the whole
farta uuuu isý io support bis mother during ber widowhood, and his
lotir str iiuntil they are of age or marricd, at whieh time each
of the for' g'irls aire to get f ront the procecds of my estate the aura
oif £10 eurenv. Alo lied and bedding with comnfortable and decent
-wcaring itpparel and a gtiod cow, The eitate is to educate the
fnuil.% as fa;r ais consistent. The real estate to belong to the family
as. longz as ;mY of thein are alive aund to remain the property of my

Tia wll was datcd tG, 2nd NMay, 1855, and the testator died
on the( '2rfll .Jun of flue saine vear. At the time of the testatorm
dea"thi due soi wasI 1l çdr't age; the danghiters were younger.

Thev trial *iIdLw foundf finit the defendant John Spence senior
(the soni tf the esatr bad been in possession of the farm for

:î 114)r, at aevounIlltInle for debts aud profits, and that il~ ie iw

alilue dagte1wrh were not on the landl as claimting owner.
sblip, but offly asý hc,.iig sîapported under the wihi.

'J'le appeal was heard by MULOCK, C..J. Ex.D., MAGE1E and

1'lx-E, .JJ.

E,. EIý. A. DnVernet, KG, and F. A. McDiarmid. for the plain-
tifis.

E. D). Aruuutir. IÇ.C., for the defendant John Spence senior.

A. J. tPeid, for the otlucrdfnat.
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The judginent of thle & 'oul'f wlas de]iv ered ])V t ïUTE', J
bave carefulih read tlie exainâtjons for dis(-t,verv, wvli wts tlie

rnilv ciideiice puit Hi at the trîai, îlnd( 1. think il (car
thttedefentiant ioli Spemi.'( Senior wasg Hi aui held possession

unll Us. inother*s deatli under the wvilI. :Xfter bc becarne of age,he( 11nd(ertook he mnanagemit of the fariiî andi supported the
fnl' Shortlv afterwards lie w-as nîarried, and. at bis rnother's
re ~,ia double hue %v1a, built. lie and bis wife oceupvýng one
prinand bis~ xotliei and sisqers octipy ing the other portion.

Boi famlies were supported froni the proceeds of flie falrt. The
%ag 0r..wiile at hionte, assisted mn the ouftluor work of flie farni,anld marthia, tlie unniarried sister, contintied sO o ù) îtil t1he

înîirsdeaifi in 1907. Ail tiiet was donc by the son John in the
xax of iînanâging flic farni w-as quite consistent witliIlle ternis of
-!e will. . . 1.1e was in possession as tenant for life under
the \%ill, anti noue the less so because lie was perinitted to act as

Manager911 bv lis inotiier during her lifetinie.
1 aîî, therefore. with great respect, of opinion thaf the Stafute

-f liimitatîins i-ouid îlot ru iii bis favour as against an v of the
-idren wbmle tiie v remiained in possession. Sec Folev v. Foley,

ý:î (;r. 163; Bartels v. Bartels, 42 1I. C. R. 22: Re IDefoe, 2 .R
lIlglltoin v. Be(ll, 23 S. C. R1. 498: Dalton 1 v.Ftzead

('89] il. 86, Ais1fee v. Nelrnis 1 H. & .2.:aiBoar1d v.
Loard. L. P1. 9 Q. B. 48....

j flai-tle v. Mra nok. 28 0. R. 508 distinguiis1lied.1
If isý probable tuat the test ator intended to give bis son John flic

use4 of flicý uast haif of the lot But the wil1 does not sa * so. If
1as tht flle iother is to use flie farn as sue thinkq proper tinfil

tue son lias ar-rivîd at the( aige ofr 21 vears. lie is fbcn to, gef Il the
easf of the fari." 1 îlîink t lis languiage too jidefinife lu eonvev

anett.but, in tlie view 1 take of the wbole w'ill, if is not verv
intri o8 far as Jolin is concerned.

A luepro(viding for support andt maitenaîîee inerelY does îîot
give ani estaie ouf of the ]and: Gilebrist v. llainsay, 27 U. C. R.

50.If does, however, arnount fo a charge: Rolîson v. Jlardine,
'22 (;r, 420.

Wbat inferest, tlîen. did the chîlîdren take under tlic will ? The
.anase, provides that " the real estate is to belong to ilie famîi ly

asC lonig as any of flieiîi are alive and fo reinain flic propert 'v ut 11Y
sons eir."Whaf is ineant by fthe word Ilfamil 'v?"ý In Sru'

J D. (- T icîi is said that tue prirnarv legal meaning is Il childrc,
dn eerneis nmade to flic juidginent of Jesse]. M.'R.. iinP I>ig v.

:lr,3 (,li. D). 672 . . . liReereuf ;14 foý Bariies v. Pa1tc1),
SW.604 ; Burt v. ilellvîr, L. R. 14 T'q. 160.1
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'Ilî woird , aînil " l nîay, however. be controlled by the context.

... Blackwell v. Bull, i Keen 176; Jarnian on Wills, S-tit ed..

pp. 941-4.
Takîigý1 flc naning of "fanîilv " te bie " clid(reni,* there is

ülearly a liteý esttt a tenants in coinion given to thei, and this

lite estate ,John takes withi the rest, with a vested remiainder in fee,

under the rmie in Slielley's case: Leith*s Blackstone, 2nd cd., p.'~

276; Ili re White and llandie's Contract. 14 C'I. 11. 201 ; Ili re

Y.ouînan's WiI1, [ 19011 1 Ch. 720; R. S. 0. 1897 ch. 119, >e-. 11.

Atter the sisters 1)econiie of age or are inarricti, the tiiother- stiI1

living, wliere do theprvvd go? The sisters who are ilmried or

beeoine ot age lire ne longer entitled under t ltast clause toý sup-

port. The moýther ils . ot course, entitled to support. But te whonî

do the pro-e(.ds of the fari belonsg after providling for thie support

of the Ilthr ni ' v opinion. to tiiose wiîo bave the life in-

terest, vîz., tlw five chiildren. . . .lThe right exiýsied i l eaeh

dagtrfrein tlie tine she niarried or b)ecaînie of age to ]lave a

(1eclarat ion anti to be paîd the proceeds of the surplus. . ..

Thvwouhl tlius hold as tenants iu coin. subleet to tfl

1molîe(r's right to support. . . .But the possession of oee

tenant în iomn(>f does not enure te the henefit of iliose who are

ont of po.sciOfln R. S. 0. 1897 ch. 133, sec. 11l....

1 eZference(.( to Littiedale v. Liverpool College, 119001 I Ch. 21

Encyc. of thec Laws of England, vol. 8, p. 318-, 11. S. 0. 18974 eh.

133, sec. U 15 lwkins v. Lord Penrhvn, 6 Ch. 1). 322.1

11wî Act hîa\ iIg put an cenI to the doctrine of adverseposesin

th 11%n usto is as te whether the tiine tixed hv thle statute lias

cl;ip-e1 Ownc helcaimiants' right acerued, whatever hie the nature

of 11w presenot holer's possession: Iarb 'y& Bosanquiet's Statilte

cf iitaltions, 2?nd ed.. p. 275; Nepean'v. Dcc, 2 M. e \V. 8

()Il - ý Sml. L, Ct., !Stli d. p. 628. l'le threc sisters, tn-výig re-

Maineod mit )f possinfor the statutorY period, are, in in-

opiionii harredI hy thie satute.
Ini 1:4e Liigtceîtate. 2 0. L. R. 381. whcere of five tennts

îin connoonifi of a fanak three acquired a title against the other twc)

bv virtiu cf the Statute cf Limitations, it was field that thie titie-

aeqniuic b)y the three tenants was a joint tenancy, and thiat thevN

werei thus4 tenants in cominon cf their original three-fifthis aloi

joint wienants of twe-fiftlis. The reason for this is that R S. 0.

1897 ch. 119, sec. il, bias ne application te a cse cf this kind. but

r 1f0s 1l te lands granted, conveyed, or devîsed te twe or more

peron~'hletters paten~t, assurance, or wil 1. Sec Ward v. Ward.

..6Ch. 791.
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T1he cestlt is tlîat the defendaiit J ohn Spenee seniior aîîd the
plaintiti Martlîa Spenee are entitled tu a two-fiftbis iiiterest lu the

wliolfe fani as tenants in commito ami are joint tenanits of a tlîree-

tiftlis interest of the estate pur autre vie of the inarried. sisters.

.1olin S-penee senior is ent îtled te thle reinainder lu fice.

1 amn fi tuer of opinion iliat amy elaîim wlaiel tuie ~itr liad,

t,, the Icegacies giveci theiii 1)' y the wil I is liarred bx the Statute of

,imiitatîins,, >i tlie saine was paY aide wlieî tIiey respectively arrived

,at the age of 21 veiirs or' were iiirried, silice whielî tilla more tiaun

thie statutory period lias î'lapsed...

Claini of the defendiant Jolin Speiice -ýeiIjor for improveniients

distiaissed witliout prejuul iee thlereto if a elaitiî is mnade agaiîîst lîiai

f4or oudu4patioli reiit.
lile j ndgient of thIie Court b elow sbI i 1< wiie mod i ied by (l e-

elaring, that, toeriigl tlîe true constriictioii of the wvill, the
lidiei othte testaitorltook ais tetiaîtiL',- for I fev w dl reiniîandei to

i, >,oii .1 hii Sîîeîe in ee; tliait the iiitere-t- of' the tlîree iiarrÎtd

danlitrs-'lrîsiîi.M aîrgitret, aiîd Sariîli-aire ext ingiiislîed ami

tlieirl- ii ire barred l)iN tîle Statute of Liîîîitationîî" bliat .10111

Spuefl( seni#r aindîlaMrthia Spence are entilled to a two-fiftlis ini-

Iqerest litii e lands for lîife il,, tenants in eiiionaind a tlîree-tiftlîs

iotcircsi foýr thle laves of ( 'lrist ina, -Mairgaret, aîîîd Sarahi, as joit,

tenlits, witla reîîainder te J ohn Speie seni or i n teeý tuait il lie

delrdtîat the legaeies giveil te tlie plaitît iffs hy tlhe wvll are

barrod by bie Stat tc of L imîitatbions, thlait tae judgnieîb tif bue

Court blow as ho bthe paYniîent tif $100 te tlirishiîia )MeN innoîî andl

M îîrlîa Spene (lo~ i haiat thle ilefendlint Joh uiiiSpenee îde pu 'y

tiitu 1l;iaîntitr Mliirt liii Spenee a port ion of her costs of tlîis action,

fxdat $100, and. eýxeept as~ aiforesaid, tuait iliere lie no co't.,

awaî;rdled lîire or lîelow.

lB:,vr xim V. B1 ev1-rY-ýb 'rî.îa1 IN î iîEe~1îî.3

In Aru 4liîonil and J)4îreuatlIpna moitionî for ait

order for îinterîni aliîîionY anîd îlislîrseînents, flie de(fenîlaiîiit relied

on1 an agreeHIiîet oif separat ion, luit tue plaintiff swore thiat tîe dle-

fenodanti lîadl alver jîaid lier aîit 'lî iîg liait1 îlîa slîe dlid îot unlei'-

udand11 11m.' 'gllint Te Master lield thaïsitsle ivas eiiltfled( te an,

order, ~ 1( reeriiglu woodl v. 1t5îîd Pý tW -?. andt Lafnîînee
v. iifane, l31. P1. 62. Order miade for $6 a weck iuiterini ahi-

inoovi, te hegini freont tlie date of flie dei v<f ie stateuiwiit of

c1ai1i. and $30 for interitii dishfurseinents. T. X. Pleiîî or f lie

lintifr. F. G. Long, for flae defendaunt.
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SrAUNTOIN v. KERR-BOYD, C.-DEC. 63.

Sloiiciltr ('os/s-Cowtpanty.J-An action by a soýlicitor to re-
cover the ainouint of a bill of costs. At the trial judgînent was

resr ro as b lietler the~ plâiritifr ia entitled Wto .)er agaiînýt
the defürndaît (oînpany. It waý au tliat lie mvas reane ) i

c:ompany ;i- î exîsted prior to the >;tle of ail the stock anid as~
the eonîpauiiy as îîow constituted, wtîich assunied the liabîilite o)f
the old çonipany as they stood on the book:s at, a certbain date. 'fhle
C'hancellor hetd that the plaintiff's claim did flot fail within the
ternis of the engagement. Action dismissed as against the coin-
pany without eosts. M7. M. Douglas, K.U., for tie flaîntiff. N.W.
Býow cli, K.C., for the defendant compai\.

FELKER V. MUG UIG ¶N ('NT111JCTJON O-f1EiTI(.4C..

1I'/Y Yig ii, arssn IRelly.I -Thie order of the Master in
Clamer, ne *2* 1, w as afflritied on appeal witi eioSts to) the de-

fenIdants ii nv even% .1. Hl. Moss, K.U.. for the( plinrtif!. Rl. IL.
P;11 nteror' Il.-tfîiateoiay A. W. Ballantynie. for the
id lerdeedn-

I>ltdinW(10n of Prei iO1.]--A illut ioni 1Lv the ilefend'ant 1.

plant T ii tlietase, T. king, TK.C., fo-r lhc defendat..
MeLetn Maonî'l, K.C., for t ie plii i if.


