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0ur advertising columns announce thc pub-
lieation of a new work by Mr. S. R, Clarke,
of Toronto, Barrister-at-Law, on the Criminal
Law of Canada, which we have reason to think
will be not, only a success in itself, but also of
immense service to the Professior. and Magis-
tracy in the Dominion at large. We have not
yet had an opportunity of examining it, but &
cursory glance would sesm to show that it will
prove a most valuable treatise on the criminal

t law aa it applies to this country.
f

A pretty fair tost of the confidence of the
public and profession in their Judges is the
number of appeals from their decisions, A
return to an aldress of the House of Com-

 mons of Canada gives a statement of the

number of cases taken before the Privy Coun-
cil in 1868, 1870 and 1871, from Ontario,
Quebec, New Drunswick and Nova Scotia,
and the information given is highly suggestive,
There have been only two cases actually
appealed from Ontario; and though appeal
bonds were filed in two other cases, no fur-
ther action will probably be taken in them.
Quebec has sent no less than twenty.one
cases to the Privy Council, six in 1869, five
in 1870, and ten in 1871. 'This pointstoa
pleasant state of uncertainty in the minds of .
the profession in the Province of Quebec, as
to what the law is in & variety of cases, and
shews a laudable desire on the part of the
litigants ‘“to got to the bottom of it.” The
Supreme Court of New Brunswick hss, during
the same period, granted leave to appeal in
six cnses ; but the courage of those concerned
hag partly failed them, for only three have
been transmitted to England, and no action
appears to have been {aken in these. Only
one case has been appealed duving the sams
three years from Nova Scotia; and the further
information is given in the return, that only
three cages in all have been taken to England
from that Province since 1860, when Sir Wm.
Young was sppointed Ohief Justice of the
Supreme Court. It will thus be seen that,
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Lraan Nores —-LAWYERS IN PARLIAMENT,

taking into consideration the business done in

" Ontario, the number of appeals is almost
nominal a8 compared with Quebec, and much
loss than those in the other Provinces. The
encouragement given to those who desire to
bave a jinal decision is not very great; for,
out of all the cases referred to England, judg-
ments have been given in only three of the
Ruebec appeals and in none of the others;
two of the Quebec judgments having been
reversed, and one confirmed.

The Lord Justice James has & way of in-
terjecting very quotable and pungent senten-
ces in his judgments. For instance, the other
day he gave the pith of a much-used line of
argument both for and agains: the Court of
Obancery in & few words. A question
arose upon the right of the Westminster Dis-
trict Board of Works to interfere with some
buildings being erected by Lord Auckland,
which they threatened to pull down by virtue
of certain statutory powers. Upon demurrer
to the jurisdiction the Lord Justice observed,
“T have no doubt that this is a case within
the jurisdiction of this court, so that the
matter may be determined once for all, in-
stead of leaving Lord Auckland to go before
a magistrate and to discuss with him the
question of jurisdiction and the construction
of the Act of Parlinment, which it is said on
the part of the defendants involves some diffi-
culty, and then, perhaps, to go to the Court
of Queen's Bench to have the thing tried by
gertiorari. Of course, some persons may ob-
ject to this court, but it is not the habit of
this ceurt to say that it is so bad a tribunal
that people should go to all these different
places, vather than come here to have their
grisvances decided.”

We lately culled out a few judicial strie-
tures upon the way in which some of the
Canadian County Court judges do their work.
We observe from a late judguwent of Sir Robt.
Phillimore, in an admiralty appeal, that his
spirit has been vexed from & like cause, He
mildly cailed attention to the fact that there
were two things which conourred ito render
it impossible for the ¢ urt to come to any
satisfac:ory conclusion on the materials before
it. First, it appesred that the notes of the
evidencs were merely rough notes taken by

the learned judge of the County Court of:

Northumberland for his own guidance, agg
though no doubt {as he charitably puts i)
sufficient for hia purpose, yet they could pot
be regarded as satisfactory for the purpose of
an appeal. Second, that he {Sir Robert) wiy
without the assistance which, in many caseg of
the kind, he had derived from a statement of
the reasons which influenced the court belgw
in arriving at the decision appealed againgt,
The Busy DBee, 20 W. R. 818, From &
which it would appenr that there are County
Court judges who are alike all the world over,

LAWYERS IN PARLIAMENT.

The elections for the Dominion Houses of
Parliament being now over, it may not be out
of place to see how the legal profession ip
Outario is there represented. We find op
looking at the list, that out of the eighty-eight
members for Ontario, some twenty ars barris.
ters, and of these seven are Queen's counss,
It would be highly uninteresting to discuss the
question as to the propriety of having s large
number of lawyers in Parlisment, and we
presume the usual number of ‘‘clap-trap®
speeches have been made on that subjest
whenover a suitable occasion was presented
by a mewmber of the legal fraternity being s
cendidate, without in the slightest degres
affecting the result of his election. Butitls
interesting to note the classification of thoss
who have been elected.

Of course the first on the list is the stales
man and great conatitutional lawyer, who has
for g0 many years ruled the destinies of this
Dominion, but who has during that time been
geparated from the practice of his profession.
The most prominent figures next to the Min's
ter of Justice are, on one side of the Houss,
the veteran and eloquent leader of the Barin
Ontarlo, the Treasurer of the Law Society,
and on the other, one who, though his junler
by muny years, has in a short period of time
by his high talent and great learning obtained
& reputation at the Equity Bar of this Pre
vince which has never been equalled, and who
is a8 well known to the country at large asbe
is in the profession, Of the rest, howevs
there are not very many whose names 8% ¥
familiar either on circuit or at Osgoode Hall. §
This may be to some a matter of surprise, but ¥
a little consideration will easily explain the §
reagon. In fact, we need not recapitulate i
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our own language what has alrendy boen | and so often as cne pleases, to have one's rest
giated publicly by lawyers in Parliament on | when rest is nseded, to obtain a position worthy
s subject. Mr. Blake, in one of his of honourable ambition, to retaln it so long as

§peeches, said, when replying to some attack one'’s health and energies will pormit, and so to
made upon him: work from yoar to year in the almost cortain

. hops of independence,
« When [ want into public lifo, I was an active “i s .
A ‘It :
sembor of a lange firm, and had n largs and in- may be said that these views ara scifish,

h No doubt they are 80, DBut the law of self is o
creasing share of the profits, pr(zduclng to me 8| fundamental law of nature. The man who affeets
that time over £3,100 a year. - Now my position | | disregard this natural law is as surely pun.
ta very different, foy I have & fixed tncome from ished as the man who violates human law. An
the firm of £1,200 a year ounly, while I should be .

! Lo TR empty pocket and broken health are too often
( 3 ] - .
W‘V;‘Li ::";i‘; f:(;?}l?n” :gg;;";::;i‘i;; dpr;:gti the penalties of faithfully serving the public, to
lifs. g g P the neglect of one’s immediate interosts,

of the firm,” dic. “There ave, in almost every constituency,

Small encouragement this toruin ene’s health | some men who can serve the public with loss
in the public service. Even if in receipt of an | inconvenience to themaelves than others, Men
official income in addition, Mr, Blake's salary | who, by reagon of large fortune, are independent
would be considerably less than what he would | of the sheriff, may safely do 80. Men who have
receive from his profession. Of course, pro- | Buthing to lose, and so nothing for the sheriff,
fsional men who enter public life do not | &y lso do 8o Bat the middle man, who has
do 80 (at least we do not eare to discuss the samething to loge, and is d°s”°‘“.°f increasing
standing of those who do, if such there be) that something for the saks of his family, has
for the purpose of increasing their incomes, evorything to luse and litile to gain, What is

.| thegain? Perhaps after years of toil a position
but those who thus devote themselves to their in the Government, & position which enables the

guntry, have other ills to bear than the mere malignaot to attack with greater malignity, a
loss of incomes.  This part of the rubject has position which demands of the sufferer unwearied
been amplified by Mr. Harrison, when reply- | exertions for less pay than the salary of s bank
mg to an address of his constituents asking | manager or the income of o second.class lawyer,
t him egain to become a candidate for West | And yet men are found, election after election,
i Teronto.  His observations contain so much | to summan caucuses, to attend conventions, to
gund common sense, and so fully cover the | accept numinations, to addreess public meetings,
ground, that we reproduce them. e says; to be slandered by one political party for enlist.
Ing under the Lunner of the other political party,
to banish themselves fram house and home, and
yearly to imprison themselves for two or three
. . montha at hard labour within the walls of &
doll'il;zrnm)'n,‘hesimte 56 to the choice, - House of Parliament, It is8 well that there
ha’h 18 it t? be & member of t.h.e Inrlmnjent stiould be such men. Seltishness is, [ admit, a
of Canada? Tt 1s’yenr1y, at ¢ most mcun:;o.mcnb low spriug of action, awbition is & more popular
time, to leave one's home, to neglec-t. one’s bual- one. Sume men ate vain of distinctions. The
| "8, to work hard for the public, with the pros- ability to write M,P, aftet one’s name, or to have
4 peet of “m? or 8o thank,s; to b.e shused when the prefix of * Honourable” is, by some, Hoomed
:,ou: :'.:){_ 2;;“%&2:;::;; ?"’:o“}ﬁ::'e tf:’en':;:: worthy of all the eacrifices which I have detailed.
poralhle motix:' es tmputed : ,to work dav by da I have counted the cost, and'am no longer pre-
In committees of thepHous,o consideringynhymng pared to continue the sncnﬁf: e, 1f ambition
w2 of detalls; to pass |leeg;leas nights in an un, alous were tho object of my life I wo.uld, per
! bealthy &b ' i p‘ a N u p " | haps, continue in public lifs, But one, in flights
; y Mmospliere; aud o to con aue from | e ambition, is frequently reminded that humanity
_' i:?l:: dyt:m;ﬂ‘i‘:: i::‘li\ei;n;, i?et::t::“t:ml?:ooz needs sustenance, and that other ealls, if not ao
E o ’ lofty, are not, on that account, to be despised.”
of groat drudgery and respectable poverty,
“What is it to be a momber of the Canadian

Y1 cannot longer owe a divided alleginnce,
pet to professional and part to parlinmentary
doties, # * * qand 1 cannot, after mature

) We may here ¢n passant quote an observa-
K Jar? It s to attend to one's business, to be well | tion on the above remarks of Mr. Harrison by
® pid for what one does, to be praised for the | Mr. Goldwin Smith, in the Janadian Monthly,

8 houest dlscharge of duty, to bs fres from the | when speaking of the demoralizing tendency
| lmputation of unworthy motives, to work when | of political strugglos:—
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«The parting address of Mr. Ilarrison, of
eourse, aflorded a butt for the arrows of small
wit. Yet, amidst the torrent of electioncering
trash, it was, perhaps, the one thing worthy of &
mment's remembrance.  We shall find that it is
necessary to make public life tolerable to sense
and self-respect, or to pay for their exclusion.”

Of course, there are prominent men, leaders
of political partics, who will be found ready,
though not willing, to sacrifice their own ease
and comfort on the call of patriotism or
smbition, but these are so few as to form
the exception; and whilst we honour these
for their patriotism, or pity those for their
ambition, we can scarcely wonder that so few
of those who have taken a first place at the
Bar, think it worth their whila to venture on
the stormy sea of polities.

DUTIES OF JUDGE AT NISI PRIUS,

It will be well for our resders to note that
some of the views expressed by Mr. Justice
Gwynne in Walsh v. Nuttras, ' C.D.453 have
been contravened by the effect of & late decision
in England, We refer to his remarks us to the
duty of the judge at Nisi Prius to stop the
case when it appears in the evidence, that a
felony was being wade the foundativn of an
action for damages, before the criminat act
had been wdjudicated upon by the proper
eriminal tribunal, His views proceeded upon
the authority of various English and Canadian
eases eited in the judgment, all of which must
be now held to be overruled by Wels v.
Abrahams, 20 W. R, 859, Q. B., a report of
which, taken from the Law Times, will be
found in another place. Ar. Justice Lush
was pressed by the defendant to non-suit,
or to direct a verdict for him, but he de-
clined to stop the case or to withdraw the
issues from the jury. That ru'ing wae
upheld by the court, Cockburn, C. J., ob-
serving, * The only question which we have
to consider is whether my brother Lush was
called upon to interfers. Now I am totally at
s loss to see from what source that power
could be derived, The judge is frequently
not even & member of tha court in which the
proceedings are being tried; he is merely an
instrument for the purposs of trying the
issues, On a proper application he might,
perhaps, let it go to the court to determine
what should be done, but st the trial he can
only deal with the issues om the record.”

With this view ~1 the judges express the
concurrence. " ot of the decision g g
over-rule Wedlock v. Constantine, 2 U, &
146, upon which Mr. Justice Gwynne's opinigy
mainly procceded. These views, though y
first not agreed to, appear to be adopted by
Hagarty, C. J., in Williams v. Robz'.mon'
20 C. P. 255, but they must now be taken get
to be law.

SURROGATE COURT ADVERTISEMENTS

In the palmy days of Chancery practie,
administration suits were considered fair gamy
for the profession. One of the English Vice
Chancellors, who loved his joke, wus wontfy
say when pronouncing judgment on applias
tiong of this kind, * Let the usual order g
for the destruction of the estate according t
due course.”  But now-a-days, * Nous asen
changé tout cela.”  Yet still & strict eye hay e
to be kept upon all matters pertaining io th
estates of deceased persons. Very often the
is no one who has a personal interest in keop &
ing down the expenditure connected with the §
adjustment of such estates. ;

Our attention hias heen lately calied to a quits
unnecessary outlay for dishursements in pub
lishing advertisements of the Surrogate Courts |
for next-of-kin and tho like, prior to grante! J§
administration, Take, for instance, cases aris. §
ing under the 35th section of the Act, C.§ §
U. €. cap. 16, whers a citation or summonsis
published pursusnt to the 26th Rule of Court
It is true that this rule requires the judgets
direct by special order in what papers th
citation or summons is to appear by way o B
advertisement, but neither statute nor rulsd
court requires that both the order and th
citation should be published as is almosi
invariably done. There is no propristy it @
publishing —no necessity to publish the orde!
all that is accomplished by so doing s b
double the length and the expense of th
advertisement. The order is intended, ! B
for the information of the persons cited, bat
for the guidance of the officers of the comt
and the solicitors in charge of' the business

OCOMMERCE IN LAND,

In former years, Mr Cobden was one of K
most conspicuous mos s in England in sgieh B
ing for the adoption of & scheme tending & |
reform the law relating te Iand, in its poss® B




October, 1872.] LAW JOURN AL, [Vou. VIIL, N, 8,.—287
. o e S

Comuence 1% Laxp.

e “
gion, enjoyment and disposition, and in mat- | when disselsin waa regarded as among the ordi-

ters referring to ite title by inheritance or | nary contingencies of landed property. At pre.
phrchase. His views wers, that the law should | sent a pnssessiun, adverse to the teue legal title,
pe 30 changed a8 to give greater frcedom to | has very ravely any other foundation than aeei-
the alienation of land, so that owners willing dent; and when a misconception of this kind has
o sell, and persons of means willing to buy, | °"¢¢ aceurred, it is ravely brm:(_.:ht; to light other-
should be able to denl together with safety and Wise than by t'xccid«enh.' Such wmdfz}lls‘ of fortane
expeditieﬂ, and ulso without undue cxpendimre it =ecins c-(ms.zstenb with a sound Jurx‘mrl\lluuce
in searching and clearing up the title,  To this rather to discourage than to promote. Feen under

. the old Jaw, & fine followed by non.claim for i
end, he favoured the adoption of the law of uld Jow, & fin followed by non-cluim for five
years operated in most cases ag a conclusive bar;

pﬁm.ngemture,. and. was prepared to advocalte and it appears to ma that in the circumstances of
the incorporation into English law °f, certm.n modern society, & period of five years, instead of
portions of the French legal code.  Since his | ¢ho twenty now given by the Statute of Limita.
time, there has been a movement in the SRMe | tions of the 3 & 4 Will. IV, would be quite suffi-
direction going on in England to a greater of | cient to allow for the assertion of dormant or
less extent. Th. last manifustation of ijts | displaced rights, with the addition, say, of ten
progress is to be seen in the proceedings at | years moro in cases of infancy and absence.

the Social Smervme Congress for this year. . 11, Under the present Statute of Limitaiions

Mr. Jucob Waley, one of the convayancing | of g & ¢4 Wiil. IV, ar adverse possession gained
gounse! of the Court of Chancery, read a very | 4y time agninst & tenant for life is inoperative
comprehensive and able paper concerning the | against his successurs in interest, each of whom
hest means for facilitating the transfer and | gets a new period of twenty years from the time
disposition of land,—having special refercncc‘ at which his own interest would commence, 1t
of course, to property in Eugland, Hedoes | has Leen suggested, and in that sugwrestion T
aot deal with the subject of registration of | concur, that adverse possessivn should operate
title, which gives Cannds an immense advan- | against the estato—-that is to say, not merely
tage in the ease and simplicity, to say nothing against the limited owaer, during the curvency of
of the smallness of expense, with which land whose interest the adverse poscession takes place,
an be transferced from owner to owner, But but against the whole sevies of owners huving
bo suggests certain changes in the mechanisin auccessi.\'e inturests, who fur this purpose ahnulfi
o the Bnglish system, which are of value be considered os represented by the owner enti-

. . tled tu the posseesion snd barred Ly the non-
bere in so far &8 we Pave adopted the English . posse i
assertion of his rights,

low of real pm?er.l).. 'i‘hese details he has A proposal to the above effect was, I bulieve,
gouped under six divisions, as follow: D eontained in & bill unsueeessfully promoted some
years since by Lord 5t Leonarda, 16 may nppear
of time allowed by law for the assertion of dor. | unjust that the lackes of the tenant for tife should
mant clubus largely contributes to the expense | bar the remaindertasn, Lut T thiok that ihe injus.
wd difficulty of thy preliminary investigation te | tice is apparent only, the imp.  sion being due to
which the title $o land is subjected upon trausfer. | our technical conceptions as to the ownership of
Now, the length of thme which ought to operate land, If the limited >wner, Instead of being
o bar to an unasserted title must, of ceurse, | called tenant for life, were regarded as owner of
differ secording to circumstances. When the luw | the estate, but with a limited power of alienntion,
& nov easily accesible or put in motion, when | there would be pothing repugnant in the estate
wmmanloations are imperfoct and iatelligence | being bound by his laches. Besides, the case of
buvels sluwly, so that opportunities are giten to | land being recovered by the remainderman after
e powerful sr.d the crafty to wrest the devolu- | the tenant for life has been barred by adverse
ton aud ow .ership of land out of ite lawful | possession, is so rare as to render it inexpedient
wree, & longer time must obviously be allowed | that it should be the subject of special legislative
fwe the assertion and restavation of displaced | provision. In 2a gue freguentivs accidunt aubve.
tie, , No one, probably, has ever perused our | miunt jura, It must be admitted thai both the
tlder law books, from Littleton downwards, with- chauges here eontended for, namely, u shortening
Wk notieing the great space and importapce | of the perlod of limitation and the operasion
£ven to the subject of disseisin or forcible dis- | upon the estate af adverse posscssion as against
Pascasion of the rightful owner of land, and | & limited owner, would require the broad and
Inferrlug the comparative lawleasness of the times free oxercize of the jurisdiction to denl with eaves

o], Trwill hardly be questioned that the length
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of frand g0 as to prevent unjust acquisition by
trustees and others having peculiar means of
knowledge or influence, or owing to collusion
between the limited owner and the wrongful
possessor,

1L As under the course of dealing by which
a purchaser is protected—roughly indeed, but on
the whole pretty effectually—against concealed
incumbrances, the possession of the title deeds is
that on which he has mainly to rely as evidence
of the safety of the title, it is most desirable to.
eliminate those risks which arise when the own-
ership of the title deeds is not accompanied by
the full and unencumbered ownership of the
estates. The predicament of an owner in fees
who by settlement has reduced his estate to a
tenancy for life, and who, retaining the title
deeds, would, by mere suppression of the last
gettlement, be able to present all the outward
gigns of absolute ownership, is constantly present
to the apprehensions of the conveyancer. The
danger occasioned by this facility for fraud might
be obviated, if the law required, as a condition
of the validity of settlements of land against a
subsequent purchaser, that the setilement should
be enrolled, say, at the Common Pleas, at which
searches have in ordinary course to be made
before the completion of the purchase. For the
purpose of such an ennctment, a settlement might
be defined as an instrument (not testamentary)
by which successive interests are ereated in land
or the proceeds of land, or by which the land is
subjected to any charge otherwise than for the
payment of money lent.

IV. Though I think that the system of settle-
ment by which persons in being are restricted to
the enjoyment of land or of the income of the
proceeds during their lives, and the corpus i3
retained for the next generation, is one which has
unanswerable claims to be preserved, I do not
hold the same opinion with regard to the ingeni-
ous and elaborate system of protection to estates
tail, which prevents slienation by expectant
heirs, and which is supposed to be one of the
most powerful means of keeping estates in the

same family from one generation to another. To'

what extent the tranemission of family estates is
really perpetuated by this system is a matter on
which opinions would probably differ. My own
opinion is that the perpetuation of estates in the
same family would not be materially affected by
the abolition of the system of protection,

But regarding, a8 I should, with regret, any
large inroads on the permanence of landed
property as a family possession, I nevertheless
consider that this permanence, go far as not
secured by the sentiments and principles of the

proprietary class, hus no claim to be specially
protected by law. I think, therefore, that ib
would be a beneficial change, calculated to pro-
mote the free circulation of land both by remo¥-
ing restrictions to which it is needlessly subjeCtedl
and by dispensing with a mass of technical diffi-
culties, if estates tail existed only for the purpose
of defining and limiting the devolution of the
land, so long as not disposed of by the act of the
tenant in tail, and if the tenant in tail, whether in
possession or reversion, had in all cages the ful
power of disposing (subject, of course, to prior
interests) of the fee simple of the land.

V. The want of a real representative or perso?
who, upon death, can exercise the same poWel's
over the real estate as the executor has over th
personal estate, has been long acknowledged, 3%
should be supplied. I think that the persoﬂ”l
representative might, without inconvenience, have
in all cases the power to sell or mortgage the
real estate of the deceased, and to receive the
money. The practical conveyancer, who probﬂ‘
bly finds in informal wills the most frequeﬂtly
recurring obstacle to alienation will best appre
ciate the importance of an improvement by whie
this source of difficulty will be got rid of.

VL The last alteration which T am about %
propose, is a great extension of the existing facl-
lities for the leiting on lease and for the ssle 0
settled estates, The Settled Lstates Act W&°
itself an important measure of relief, of whi
advantage has been extensively taken. Bub b0
power of letting property for any purpose for
which it may be adapted, and of selling it 1%
the hands best able to develop its capabilities:
one which ought in the public interest to exi®
universally, and to be easily exercisable.
machinery of notices and consents reqﬂil‘ed by
the Settled Estates Act ought, as it nppe"“' 0
me, to be dispensed with. A power of Jeasin8’
at least as extensive as the Court of Chanc®
can exercise under the Settled Estates Act 28" 4
I think, be exercisable as a matter of coursé 9
without the intervention of the court, bya limitbo
owner in possession, the obligation to take in
best rent, without any fine or premium, being f
goneral a sufficient guarantee that the intere® "
the lessor will be in accordance with that
successors in estate, As regards & gale, it 50
be reasonable that the limited owner if pe 13-
sion should be required to make an ez P27 asmll;
cation to the Court of Chancery for 10aVe o the
and as he could not be allowed to l"’ceweliaa‘
purchase money, he might, on the same # oel?®
tion, obtain the appointment of trustee 0 g ndqu
the money, and hold it upon trusts corresP
to the interests in the land.”

|

v
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PROFESSIONAL ETIQUETTE.

Alogal firm nct two hundred miles from
foronto, has propounded and distributed s
inted circular which is more in the green
ry line of advertising than sanything we
fave seon for some time, and which is about
the best of the kind that has been published.
The circular commences by stating that * The
undersigned have any smount of money on
hand to Joan, &c.,, «n more favorable terms
aod st a iess rate of interest und expense than
sy other office in the gounty.” Very accom-
modating, certainly, not tosay modest; and very
useful in the present tightness of the money
market, but wo are quite prepared to hear ill-
natured pecple suggest that the sxpense may
possibly be greater “than any other office in
the county,” if the highly.favored borrower
fills behind in his payments. The public are
then informed that *‘a large amount of the
shore consists of trust funds, which will be
fosned at T per cent., provided the security be
first-class real estate.”  This is well; but for
fisr the inducement set out above should
prove insufficient to tempt customers to give
the advertisers a trial before gaing else-
where, the circular concludes thus: *'We
would ask those wishing to borrow, or other-
wite requiring our services to give us n
ol and we are confident of heing able to
dal satisfactorily with them.” Were it not
that the business card of this firm appears at
thehead of the circular it would be difficult
fomy in what line these onterprising, not to
®y funny, advertisers do business., We
should be glad to eucourage them by giving
their names, and thereby a gratuitous adver.
fisement; but we fear that the medium of this
Journal is not one that they would select as
likaly to benefit them in their peeuliar line.
This, however, though highly unprofessional,
and thorefore objectionable, is not perhaps
quite 80 bad as another breach of propriety
that we have lateiy heard of. We arc in-
formed that a client of & Toronto solicitar
keepe on hand a stoek of half sheets of note
paper, with the card of the selicitors printed
8t the top, then a request to pay * the follov-
ing claiw, ntherwise proceedings will be taken
t enforee it," {or words tc that effect), and
eoncluding with the name of the solicitor, also
printed.  When the enterprising client desires
tofrighten u dolinquent debtor he sends him
dueof thesa “lawyer's letters,” and this with-

out further tronble o~ expense, We presume
this ig done with the general assent of the
solicitor, and we should suppose there must
be some guid pre quo.

These practices may be more general than
we suppose, but we do not like them any the
better for that, The status of the profession
is low enough alreadv in many ways. If some
in it are 80 ignorant of its niceties, or care so
litle about thems, or are so needy, let them
give up the law, and try to make a living in
another and mors congenial sphere,

C “TARIOD CONTROVERTED ELECTIONS.

Since the meeting of the loval House in
December last, twd petitions have bren pre-
sented under ‘The Controverted Elections
Act of 1871

The first of these was complaining of the
election of Mr. James 8. McCnuipg, who had
been returned for the County of Prince Ed
ward, upon the vacancy caused by a former
election for the county being declaved void
upon a petition.  The election was held on
the 22nd and 209th of last Decoember, and the
petition was filed on the 29nd of January
following. The complainants were four voters
at the election, and the seat was claimed for
his opponent, Mr. Gideon Striker. 'The
case came on for hearing before Mr. Jusiice
Morrison, at Picton, on the 23rd of August
last, and resulted in the respondent being un-
seated, and My, Striker declared duly elected.
The trial occupied little moare than an hour,
and no point of special importance was deter.
mined.

The other petition was azainst the return
of Mr. Christopher Finlay Fracer, who had
been elected to fill the vacanay caused by the
death of the late Mr. MeNeil Clarke, for the
South Riding of the County of Grenvilie.
The election was held on the 19th and 20th
of March last, and the petition, claiming the
sert, was filed on the 26th of April by Mr.
William Ellis, the opposing candidate at the
election, The respondent was charged, both
personally and by his agents, with the com-.
mission of corrupt practices. Reeriminatory
charges of a similar nature were made by the
respondent against the petitioner. The trial
began at DPrescott, before Vice-Chancellor
Mowat, on the 8rd of September last, and
continued until the 14th of tho same month,
when judgment was given declaring the clec-
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tion of Mr. Fraser void, and that no person
was duly elected. Tlio case was determined,
by consent of parties, upon the scrutiny, the
petitioner having abandoned his charges of
corrupt practices. No decision was given
upon the recriminatory charges. The present
case was another illustration of the practical
impossibility of carrying a lengthened serutiny
to its conclusion under the system now in
force, owing to the immense expense which
such a process involves, Here the scrutiny
occupied the greater part of a week, at the
end of which time comparatively smell pro-
gress had been viade, and a final decision was
arrived at by the respondent admitting to be
bad a number of votes suflicient to deprive
bim of his majority.

Some idea may” be formed of the expense
entailed upon the parties, when it i stated,
that besides tiie respundent, who is himself 2
member of the legal profession, and took an
active part in the management of the ease,
four counsel, together with the attorneys for
each party, a:tended daily in court during the
fortnight which the trial occupied, and that
the number of witnesses subpoonaed was
several hundred.

Mr. Brough, the very efficient Registrar of
the Court on this petition, is preparing a report
of the case for this journal, which, from his
thorough knowledgze of the subject, cannot fail
to be a valuable addition to the series of election
cases which we have published from time to
time, aud which cannot be elsewherc obtained.

A friend lately sent us & West Indian news.
paper, which eontains the charge of Chief
Justice Peel to the Grand Jury at Antigua.
It appears that one result of the confederation
of the Leeward Islsnds, proclaimed on 80th
Mazeh Inst, was the extinetion of grand juries
in that colony. The learned Judge ** regrots
the cessation of an institution which history
tells us has often done gond service in the
causxe of liberty and justice;” and he thus con.
tinues: *Its value has been most apparent in
troublous times,  Often and again, in Eng.
land's stormy story, in her many fits of political
and religious phrensy, have Grand Jurieg—
those of London and Middlesex especially—
thwarted the vengeance of an angry monarch,
an unscrupulous government, or of a victo-
rious faction, and interposed between them
and their intended victim.”

CANADA REPORTS.

——,

ONTARIO,

COMMON LAW CHAMBERS.

(Reported by HrNRY O'Briexn, Esq., Barrimr-at-l.w.)

Biggrnow v. CLEveRbDoN.

C. L. P. Act, sec. 153—ompuisory vrference.

Cader the abuve section a country eaise may he reforg
to the arbitration of an offiver of the proper Courf g
Toronto, as well as to the County Judge.
{Chambers, Junuary 18, 1872 3r, Dutton,)

Tt huving obtained a summons unlder Cop,
Stat. U C oap 12, sec. 1568, to =how enuse wh
the matters in dispute should not be referred ty
the arbitration of the Judge of the County Coust
of the County of Wentworth, or such other pee.
g ar might be appointed, now avked that the
reference might be mnde to Mr, Jnekson, the
Clerk of the Gommon Pleas, in which Court the
netion was brought  The writ had been issped
in the county of Wentworth,  The plaintiff had
not declnred

Mr, Clute (Harrizon, Osler & Mo=e) It would
be more convenient to try the case nt Hamilton,
in the county of Wentworth, aud by the statute
the reference must he to the Judge of that Cuga.
ty. the writ having issued there; and the case
erinot he referred to the Clerk of the Courtin
Taronta: Cottonv. MeKenzie. 20, C. T, 1. 344,
Mebdw rd v MeFBtward 3U C. L 1 75.

Mr Darrox —Under the circumatances of this
caxe, it must be referred to the Judge of the
County of Wentworth, though Iam reluetantto
burden him with it, e he is not, aa Judge,
entitled to any feea ¥ T da not think, however,
that in conntry causes the refevenge must b
made to the proper County Judge. The words
of the statute do not linit the reference to him,
but merely state that a reference may be made
to him in eountry causes as well as to the officer
whose appnintment is authorized by the pres
ceding woids of the section T am quite clest
that a onae like thiz might properly be referred
to an cfiieer of the Court at Torento.

Jameson axp Cawmornn »
GaLLry v. Kurr

Errr,

Replevin—Assiones in insolverey—Can, Stat. U, C, cap. 8,
e, 2 - Trsofvent Act, 1859, ser, £,

Guods are repleviable ont of the hands of n gnardian fn
insolveney, notwithstanding Con. Stas, U, C. cup, 2§
see. 2,

[Chawbers, Feb, 8, 1872, --Mr. Dalton and fweynne, ]

J I Haedunald for Jameson anil Cnrrotl, and

Clarke for Gnlley, moved hefore Mr. Da'ten
for ord-rs to replevy certnin hricks whieh
hait besn meized by the Sheriff of the County
of York, umder an attachment io insolvency
agatust ane Moran, anl} handed over hy the
sherilf to Mr., Kerr, an officinl nesignes, 88
goardian.  The applicants claimed these hiieks

B — e S

® 14 Is nsunl new for roforences auch s those atladed fo
above to he made to & Connty Judge, mengioning him B
name merely, without reference to his public vapavity, 80
28 tu get over the diffieuity as to fees This enn unly be
doue, of enurse, Ly cousent of the parties. —Eps, C. & A
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:zthei!‘ property, having purchased them from
Orag,

'ofM“ Dalton refused to grant orders for writs

RQ"?NgVin on the ground that gection 2 of the
Plevin Act precluded replevin under such eir-
.pmsm.nces. From this decision the applicants
l.ptmled to a judge.‘ The matter was then
inguﬁd heﬁ{rg Mr. Justice Gwynne, who, revers-
ey 8 decision of Mr. Dalton, erdered writs of
Plevin 1o jssne. * The further facts of the case
Ppear iy following judgment of
WYNAE.J —These were two summonses by way
th:sppe“" from two orders made by Mr. Dalton ia
€ cares, whereby Le discharged two several
Wionses asking for writs of replevin to issue
rem:& suity, and refused to graunt the writs of
tonoTIn upon the ground that the goods sought
e {'e.plevied were in the custody of Mr. Kerr,
]iveg cial flssig:u,ee, 08 gunrtli:m. under a df"
‘ qlleg}y' to hm). by the sheriff, of the gaods in
‘smeé"". seized under a writ of attachmeat
i & from: the County Court in compulsory
datigy against one Moran, an insolvent.
‘Pplie‘ evid_euce offered upon afiidavits by th‘e
g Cants is stroeg to show, and conclusive, if
Contrudicted, that the goods in question,
Sp: ¥ divers kilns of bricks, were the property
augf}velx of the applicavts. No afli-lavits
the l‘\_l‘ed 1n oppositivn to the title set up by
B 1; it may be that Mr. Kerr, bring official
fopg €6, ean admit nothing. The case. there-
off, r'e(}s'"{:“ds thus: that the evidence of title
Not g ¥ the applicants, although ot admitte 1,
be of enied; the property seized is shown to
b‘fai ellmt uature that, baving regard to the
N ofssb of the resxpective applicants, namely
gy vuilders, they may be exposed to very
9510r3¢illl"ury it the property should not be
l\ey i 1t0 them, which any dumages whiob
i‘gt "ﬂuﬁlt recover in actions of trespass would
Mormed)grse.them for, and Mr. Dilton, I am
f Woulq ¥ himself, felt this so strongly that
i tinn’ it ave granted the writs without hesita-
by the | ® had not considered himself fettered
Remev.ln“"gllu%e of .tbe seeond xection of the
Wiy tlmgA“' fnm?ul_u]ntod Stutute U C.ch. 29
Mgy v S8etion it is provided that *the pro-
Ty loy 3erein contuined shall not authorize the
Yy 1‘1‘_‘.'“, of or taking out of the custody of
! leiZe )”ﬂ or other officer any personal property
a oll‘zth"ﬂ. wuder nuy process, issued out of
%etioni of record for Upper Canadr” The
Oy Oa Cousolidated from (8 Viet ch. 118 In
"’eti(,n Put & correer construction upon this
:“? the llt “””‘ be necessury to ‘consider what
higy t i’;\v b“’fm‘e the passing of the Act from
idy iSecm)n is taken, for the purpose of
. o8, aud what was the object of the

1
]
a
R
{
y

" Aly,
0 .
:?n;%l(;lgh 1t was held in England in the cases

o “nd oited o Ierling v. Miyville, 21
& ing of that replavin Iny for any wrong/f!
‘“0‘(;wu€l‘pm?°"€y from the possession of the
Q:‘l exeq YUl it never lay where the taking
; Q:“'t, ang l‘;“("l under a jndgment of 8 superior
; ch;’rge v, (‘Z Terxon is given by Parke, B, in
LAt By hombere, UM & W 160, citing
I R B T G'lheft's treatise on Replevin, p.
‘ nopel'ln c“u‘*.‘”lun-ny, where it is said, < 1fa
i ' Pep) Vi YL awaril an execution, it «wems that

1es fur goods tukeu by tho sleriff

by virtue of the execution; and if any person
shall pretend to take vut a replevin and execute
it, the court of justice would commit him for
contempt of their jurisdiction, becaase by every
execution the goods are in the custody of the
law, and the law ought to guard them., and it
would be troubling the execulion awurded, if the
party upon whom the money was o be levied,
should fetch back the goods by replevin, and there-
fore they construe such eudeavour, to be a con-
tewpt of their jurisdiction, and upon that ne-
count commit the offender; that is, if a person
attemut to defeat the execution of the oourt, they
will trest it us a contempt, aud puuish it by
attichment of the sheriff 1o Rex v Monk-
house. 2 Str. 1184, the court granted an attach-
ment avainst o sheriff for granting a repleviu of
goods distrained on a canviction for deer steal-
ing, for the reason that the conviction was con-
clusive aud i tegatity could not be questioved
in veplevin ; and in Harl Ridnor v. Reeve, 2
Bos. & Pa! 391, the court said that it had been
determined that when n stutute provides that
the Judgment of comnnis-ioners appuinted there-
by shall be final, their decision is conclusive,
and cannot be questioned in any collateral way ;
aud #0 not 1n replevia

du Pritchard v. Stephens. 6 T. B 522, where
goods taken under a warrant of distress granted
by commis<ioners of sewers weve veplevied, and
the proceedings in replevin moved into the
King's Beneh, the court refused to quash the
proerediugs, leaving it to the delendaur in re-
plevin to pat his objecticn in a formal mawuer
ou the reeord. In that cave Ca'lis ig ¢cited, p,
200, wheve he says, < If upon a jndgment given
in the King’s Court, or upon a decree made in
the court of sewers, & writ or warrant of dis-
tringas ad repurationem or of that unuture be
awarded, and the party’s goods be thereby
taken, these goods ought, not to be delivered
to be tnken either out of this court or out of
any other court of the King, becouse it is an
execution out of a Judgment,” avd it is suid theve,
citing nnother passage of Callis, p 197, that
there is n distinetion between those goods that
remain in the castoly of the officer under the
geigure and thoge that afterwards come into the
hands of & purchaser, saying that the former
are not repleviable ; however, the conrt refused
to qmnh she proceedings, leaving the defenidang
tn raise Wiz defence npon the reeord, although
toe woods were replevied out of the hands of the
officer neting uuder the decree aud warrant of
the eourt of sewers,

Thus. then, the law stood in Eagland, that fop
any wrongfu! taking » r\-pfeviu Iny exeept where .
the taking was in execation under w juldgment
of u superior court, or of an inferior tribunal
whose judgment was by statate made fi il nnd
conclusive, to which may be added the further
exceptivn where the tiking was in arder to a
condemnation under the vevenue laws: Cruw-
(horne V. (lamp. 1 Aust 212, or for a duty due
to the crown: Rex v. Oliver, Bun. 14, and the
rengon of the law that goads taken in execution
could not be replevied was that it eould not be
endured that the onuse of justice shounld he
frustrated by permitting the party, uwpon whom
{he money w3 to bcllevz’pd. in sntisfnct'iun of a
judgmeut of u superior court, or of & judgment
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or conviction made final by & statute, to feich
baek the goods by replevin, and so delay tho
plaintif in his recovery of the fruits of his
Jjudgment. The reason then given for the courts
in Eugland, holding it to be a sontempt of court
for a party o proceed, sud cousequently for
their not permitting him to proceed by repievin,
in respect of a seizure under an execution issued
out of a superior court, npplies only to the cnse
of a replevin brought or attempted to be brought
by bhim against whom the execution ixsusd.
While ndopting the same principle, there have
been, in the suprems court of the Sinte of New
York, several cases of replevin being muintained
even ng.inst a sheriff in respect of gouds taken
in exveution, :

o Clark v. Skinner, 20 Johnaouv, 465, it was
held that replevin lies ey the sunit of the owner
of & chattel ngninat o sheriff, constable. or other
officer who bus taken it from the owner’s servant
or agent while employed in the owner's ousi-
ness, by virtue of un execution ngaiust such ser-
vant or agent, the nctual possession of the
property in such cnse being considered as re.
maining in the owper, and not in the defenidant
in the oxeention  Platt, J. giving judgment
pays, * Suppose Johu Clark (agninst whom the
exceution was aud from whom the goods were
taken) had taken the horse and sleizh se o
trespasser himeelf, would they be in the custody of
the luw oy to the true owner, brcause the constable
happened to find them in the hunds of o person
against whom he hud an execution? 1t 1 lenve
my watch to be repaired, or my boree to be
shod, and it be taken ou & £ f ugainst the
watchmaker or blacksmith, shall 1 not have
replevin ? If the owner pu: his goods on board
a vessel to be transported. shall be not have this
remedy, if they are taken on execution, agninst
the master of the vessel? It seems to me indis-
pensuble for the dus protection of personal
property. In many cases it would be mockery
to say to the owner—Bric-gan action of trospass
or trover agafust the wman who hns despoeiled
you. lusolvency would be both a sword and a
shivld for trespassers, Bevides there are many
caxes where the possession f chuttels is of move
value to the owner than the estimated value in
mouey, and the action of detinue is xo xlow anid
uncertain, us o rpecifie remedy. that it has he-
come nearly chsolete” ¢ The rale.” he pro-

ceeds, ** 1 believe is without oxception, that !

wherever trespass will He the injured party may
maiutain replevin,  Bavon Comynssays, * Beple-
vin liey of all goods and ehuttals unlawfulle
taken, (6 Com. Dig. Repleviu A )} ¢ Thoogh,” he
gays, (Replevin U) ¢replevin di-s not lie for
goods taken in exeaution.  Thislnst proposition,’
he adds, *is certainly not true without impor-
tant gunlifications.  Jf €5 untrue ax to goods taken
in ececution where the fi. fa. is against A. and the
goods are taken from the possession of B, (heing
the property of the latter, is pininly intendet)
¢ By poois he proceeds, ¢ faken in erecution, 1
undverstund gonds rightfully token in obedierce to
the writ. but if, through design or mistake, the
officer takes goods which ure not tae property of
the defendant in the execution, he 18 a tres.
pagver, and »uch goods never were token in
execuiion, in the true sense of the rule laid down
by Barcn Comyus.”

e

In Thompson v. Bution, 14 Johnson, 84, ity
laid down that goods taken in execution j
s sheriff out of the possession of the dofeg.
dant in the execution, being in tho custody o
the law, oannot be replevied, but {f the ofien
having an execution against A. underlaker g
execute €L on goods in the potsessio of B thy
loiler may dring replevin jor them The chief justig
in giving judgment says, * A8 8 general prp.
ociple, it is undeubtedly true that goods taken fy
execution nre jn the sustody of the lnw, and i
would be repugnant to sound prineiples to pe
it them to be taken out of such custody, wim
the officer has found them in and taken them out of
the possession of the defendunt in the execution?
This judgment is in precise ncoord with the lgy
of Bagland, as I under~tand it.

1u {lall v. Putile, 2 Wend. 476, the law is lald
down in precisely the same langunge. Thy
cvurt, in giving judgment, adds, *The sberif
levies nt his peril, it the property does not belogg
to the defendant in the execution ”

In Dunkam v Wyckoff. 8 Wend 279, the can
came up on demurrer, which admitted that thy
prope:ty in the goody seized auder executlop
was in the plaintiff in veplevin, althongh whey
geized they were in the possessinn of the persm
sguinst whom the judgment and execution wa
Lad.  Juwlgment was given for the plaintiff en
the demurrer, as the pleadings ndwitte L the pre.
prrty to be his A eimilur point wne decided og
errar in Acker v Cumphell, 33 Wend. 372

The principle upon which these casex proceed
seems to he in accord with that stated hy Uhief
Baron Gilbert ng the nrinciple upon which the
courts in England refused to perumit replevint
be brought in respeot of goods veized under s
execution iscuad upon a judgment recoveredin
the superior courts.

Our law of replevin in this country would
geem tn have its foundation in 4 Wm IV.eap T}
for the sheriff in this country, having no county
conrt, it is difficult to see how the action could
have been brought befure that statute. (Ses
Huttv. Keith, 1U C Q B 478) By that Act, the
remedy scemns to have been lmited to the cse e
% wrongful distress, probably becuusc of them
baving been au opinion prevalent that it was
only in such cave that replevin Iny in Ergland
The Act provides that any person cumpluiningel

| wrongful distress in a enge inwhich by the ls¥

of Eugiand replevin might Le made, wuy, o
filing & procipe, obtain from the crown cffives
writ of replevin in a form given by the statute
This lnw was amended by 14 & 15 Vie eap. 84,
A.D. 1831, whereby it was enacted ' that whee
ever any gouds, chattels, deeds, &o., valoabls
securities or other personal property or effesh
has heen or shall be wreongfully distrained ¥
otherwise wrongfully tuken, or hax been or
be wrongfully detnined. the owner, or persoa @
corporation who by law oan now maintain M
netiun of treapass or trover for personal property;
shall bave and may bring un wotion of replerin
far the recovery of sush goods, chnttels or othe
peraonal property aforesaid. and for the recovefy
of daages sustained by reason of such uninwial
eaption and detention, or of such unlawful detoss
tion, in like manner as actions Are now by la¥
brought end maintained by any pereon complaits
ing of au unlawful distress ” The writ was to b8
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¢hisined only upon an affidevit of the ulsil_xmut. Canads, the same can bs replevied and taken out of
bis servant of sgont, that the person olaiming is | the hands and custody of the sheriff or other officer
the owner of the properiy olaimed, desoribing it. | to whom the execution of such process of right
The effoot of this Act was to introduag the law | belongs; and whereus it is expedient to retaove
g oxisting in Eugland, namely, to suthorize | such doubts,”—aud the Act deslared that ths
yeplevin to be bruugpt_ for any wrongful taking, | said Aot did not nuthorize, and shall not be con=
. with this farther addition, that it should also lio | strued to have authorized and permitted, or o
gherever trover luy, authorize and permit, the repievywng and taking
It happily seldom occurs thut & sheriff or his | dut of the hands and custody of any sheriff or
ofieer, under a writ of exeoution agninst B., | other officer, as nforesaid, any such goods and
wantouly and vexatiously, and without any rea- | chattels which such sheriff or other officer shall
sopable exouse, takes from A. his goods, of whioh | have seized and taken, und 2hall have in his law-
bels in actual visible possession ns undisputed | ful keeping undsr and by virlue of muy process
gwner. Consequently, we do not find thut to | Whatsvever issued o1t of Her Majesty's Courts
redress such & wrong, any person required to | of Record in Upper Canads. Upon the passing
avall themselves of the privileges of the Aot by | of this Actit was held. in acoordnnce with the
heinging replevin. law as it was always understood in Bugland, that
But cases of persong not being in notunl pos- | & person out of posses<ion could not maintain
pesion, but olaiming to be the owners, by virtue | replevin in respect of goods seized and taken in
of some contract with an execution debtor, of | execution from aud out of the possession of the
goods taken under an execution from the actaual | executian dehtor: Calenitv Ruiftan. 13U 144,
visible possession of an exscution debtor as ap- | That decision iy what would have becn decided
parenl owner, 1re cases whish do frequentl; oceur | if the vemedy by replevin had existed in this
mpractice [ such cases as lael mentioned theae- | Proviuce precisely as it existed in Baglund, and
tion o replevin did not lie wecording to the law of | the 14.& 15 Viet, eap. £, had never been passed.
England.  That remedy was only available when In 80 far as goods taken in execution were
goods were token from and out of the possession | onueerned, the onjeer and cffect of the Aet IR
of the plaintiff in replevin, who also claimed to | Vie. seems to have been to place the Iaw in this
be the true ownmer, and therefure entitied to | Province upon the same footing ny in like easey
reloin the posscssion and enjoynent of the goads | it was in Boeg'and; but the Aet weut further,
uken, Replevin being the re delivery of the | aud axtendud to goods seized ander an uttach.
goods taken to the person from whose actual pas- |+ 1t ngainst absconlding debtors the {ike protec-
sation they were taken, upon plelgas given by him ! tion from the reweiy by replevin, aud, as it
to prosecute his claim of right to refain such | seems to me only the like proteetion aa by the
ssession.  Although, aceording to the law of | law of Eagland sarrounded goods taken {u ey -
ngland, the real owner of goods taken under | cution. And there nppears to be some reason
axecution from the actual possession of an exs- | for this, although the writ of attechiment ix ot
sution debtor as appareut owuer, nould not | preceded by a judgment, as nn esecuticn is:
msintain replevin, nevertheless, upon the con- | because by the Aot respect'ng absconding debtors
siraction put upon 14 & 15 Vie. eap. 61, such | in force at the time of the passing of 18 Vict ch.
peraons were permitted in this Proviuce to bring | 118, namely, 2 Wm. 4, ch. §, sec. 4, provision
teplevin ogainst the sheriff, and to have his right | was made, more effectual than replevin, ~nd the
fried in that form of astion. Of such class of | like provision now exists unmler Consoliduted
sotinns, Short v. Ruttan (8heriff), 13 U. C. Q B. | Statute 22 Vict. c. U6 for superseding the attach-
79, is an example. ment and obtaining vestoration of his goods wpon
The words of the Act authorizing the owner | the application of the d-frudant in the suit on his
fo bring replesin in nll oases wherein be could | giving bail in respect of the actiou in which the
maintain trespass or trover, seermed to sutherize | attachment isgei: The langunge of the dct 18
bim to bring an action of replevin, although the | Viet ch 118, uamely, < nuy such goods aul chat-
goods were never taken ous of his actusl possea- | tels wkich <uch eheriffc  other vfficer shall have
tion, and although according to the law of | seized and tiken, wed il heve in b Towful
England replevin in such n cave could not be | keeping wnder and by virtee of any process,
maintained, Doubts, however, were onterinined | &o . seeins to me to nccurd precisely with the
whether it could havo heeu the intention of the | judgment of Plate, J., in (ark v Skewner, 20
Legisiatura to place the remedy by replevin upan | Johusons' Report, supre, wherein he ways: ¢ By
& footing so difforent trom that upon which ex vi | goods taken iu exeeution [ underatand goods
fermind, and acoording to the law of Eugland, | rightfully taken tn ohedience to the wrif,” but if
It stood in England. Accordingly, to remove | throuzh desiga or mistake the officer »* tukex from
theee doubts, the Act 18 Wir. eap 118, sppears | A. goods which are not the property of. noe, [
fobave been passed  The preamble of that Aot | sdil. in the possessivn of the defendint in the
Reiied that, <« Whereas deubts have arisen | exeeution when teken, he is o trexpasser, and
¥hether by the provisionx uf a ocertuin Act of | euch goods never were taken in execation in the
the Parliament of this Provinee, paxsed in the | true seuxe of the vale id dewn by Baren
fourteonth and fifteenth yearg of Her Mijesty's | Comyns' —xo0ds of which the detendunt is iu
Nign, entitled, « An Act to ameud and extend | possession when seizad under and hy virtue of
¢ law rolative to the remedy by veplevin ‘o | any pracesy ngainst him wthoarizing the seizure
U‘%per Canads,’ when any goods nnd chattels or | of bis goodcand chattels ave in the Inwlry} keep-
other personal property snd ¢ffecte in the said | ing of th Roer, wnder and by virtwe of the pri-
Aet mentioned have been sdized and taken in | cess heer e the possession of gools prims fuce
exesution. or by attachmer or otherwise, under | implies property —bat if o sheriff or his bailiff,
Progeas from spy Court of Record in Upper | or the bailif of a divisiun ovurt, (tor 23 Vie. ch.

... .
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45, sec. 8, places goods seized by him under any
process issued out of o division court in precisely
the same position, as to the action of replevin, as
18 Vict. ch. 118 did goods seized by a sheriff
under process from any court of record,) wan-
tonly aud causelessly, and, it may be, maliciously,
takes from the actual and undisputed possession
of the real owner Ais goods under colour and
pretence of an execntion or other process which
he has for exceution upon the guods of another,
shall the person upon whom such wanton wrong
may be committed, be held to be deprived of a
right, recognized by the law of Luglaud, of avail-
ing bimself of the ouly remedy which in the given
cnse may be competent to secure him any ade-
quate redress ?

The second section of Con. Stut. U. C. ¢. 29,
i3 expressed in briefer lunguage than {8 Viet
e. 118, but the substance and effect of both is
the same, and both must receive the same con-
struction. Now, certain of the goods of a judg-
ment debtor are by law specially exempted from
all lability under any execution issued upon the
julgment: as, for example, the bed, bedding and
bedstends in ordinary use by the debtor; the
necessary and ordinary wearing apparel of him-
gelt and his family ; the tools of his trade, to a
certain amount, If, then, a sheriff’s bailiff, or
the bailiff of a division court. although the right
of exemption should be claimed, should vexa-
tiously and wantonly seizo these exempted nrti-
cles; orif a sheriff’s bailiff, or the builiff of a
division court, without any pretence of right,
should vexutiously and wantonly enter the house
of A., and strip it of all bis housebiold furniture
in his actunl use, merely beeause the bailiff bas
in his bunds an execution or other process
against the goods of B.; orif a sheriff’s bailiff.
under like circumstances, should seize g raft of
timber belonging to A. and in hig possession, on
its way for delivery to C., under a contract
which A. is bound under heavy penalties to fuifil,
and should so cause a breach of the contract; or
if, under like circumstances, and it may be by
frandulent collusion with B, the execution
debtor, or with his creditor, the sheriff shauld,
seize a steamship belouging to A aund in his pos-
session, freighted with goods and passengers, at
the moment of its departure from port on its
voyage, and so prevent the voyage nitogether—
oan any of these goods 8o wrongtully seized be,
with any propriety of langunge, said to be in the
lawful keeping of the sheriff or builiff, under and
by virtue of a process which ncither directs nor
warranls any such service, Or shall it be said
that a judge, whén invoked to permit the party
80 wronged to seek redrvess in the on'y form of
action which can give Lim any relicf, shall have
no jurisdiction to do so?  Similar instances
without number, of wauton injury, might be
enumerated, where the goods of an utter sf.r-mger
to the process in the bailiff’s hands, and to the
person ngainst whom it has issued, mny be
wrovngfully and vexatiously seized by the officer;
wherein, if a judge, upon hearing the parties,
and being satisfizd that the seizure is utterly
inexcusible, cannot sanction the issning of the
writ of replevin, the hanids of justice must be
admitted to bs most cruelly tied. T am not
aware of nuy case which has held that Justice is
so crippled. In this case [ nm not called upon,

however, to rest my decision upon the gl'O“,‘:g
that in answer to the application for the W“n
there is no deninl of what is plainly asserted 0
oath, namely, that the goods seized were s
property of and in the possession of the claima8
when seized, and that they were wrongf?
seized without any process authorising 54°
seizure; for I am of opiuion that the goods 10 !
being in the possession of the offizial assxgner
are not in the castudy of the sheriff or ot o
officer under the process, within the meanitg 0_
section 2 of 22 Vie. ¢ 29, even though that 531‘:8
tion could proteet the gnods in the hands ‘:f t'n
sheriff from being reached hy a writ of rep’e“o'
The cxceurion of all process coming out pe
courts of record to be executed, belongs ot ;
sheriff of the county to whom it is uddrusseex;
except when the sheriff is himsel! a party,
it belongs to the coroner to execute it. » in
The term, then, * sheriff or other officer;
18 Vict eap. 118, and in 22 Viet cap 29, s€¢ u;
ag indeed ig plaiuly expressed in 18 Viet , me8
a sheriff or other like officer, ns hisx dep? o'
bailiff, or a coroner, ¢ fo whom the ezeﬂll““: :
such process of right belongs;” und WHY te-
declared not to have boen nuthocied is the r;;]poef
vying the goods which such sheriff or other ¢ ror
shail have seized under or by virtue of the P
cess oulof his hinds  Now, when the sher on
transferred the goo:ls seized nuler an a.tmchmt
in insolvency, in discharge of bis duty U“de.‘:m
process placed in his huls, to the official n*“‘aan
in insolvency. they cam: iuto his h_:md-l e
could only be detaineld therein os and if M’yve ¢
the property of the iusolvent. Iu no other €7y
can the official assignee retain the gods pot

becomes liable to the true owner, from
e"sl)u

agon
long’
be ’

they were wrongfully tiken, not by T
the original wrongful taking, but by ¢
his own wrongful detention of goods not
ing to the iusolvent after a demand wi
them upon him hy the true owner, from ‘:cen'
they had been tiken  Sauch wrougful p the
tion cannot be justified by the agsertion 'h’: ad
sheriff, who had wrougfaily seized the g2 < wore
given them to the as<ignee IF the go0°7 olf
now in the hanls of the sheriff. he. to se! ‘!mself
right with the true.owner, and to protec! : he
from an action, might unhesitating!y re"t"i r180
goods to the owner  Wihen the offi il ,;sﬂeb and
to whom he hays delivered them (upon ¢ ofugoh
being made upoy him by the tras owneth g
o restore them, Ae becomes n wrollg“l"em- gnd
self, wholly independontly of the ‘qhe:ﬂust be
of the wrong committed by him, 88
re:phisible for his own nets. ,;pp‘”ls
The affidavits and argunent upon thera 230
leave no dubt on my mind that these " 0 rqnt
In which [ have n disererion enabling M® °, oie®
writy of replevin. and thar [ pf“)P"‘r.ly, [lher’
that discretion by graating them, Wk"o‘ﬂble 'h?
fore do without further deiny. t0 ST jadf
offigia] asyignee, if so alvisel to _bévf |l %
meat roviewel hy the court dario »
Term; nod gy tlj){e Act of 1850 e";-lble:.‘!“ thui:
direct that g bond may be taken 1% enink
treble the amnunt of the property
Proper to limit tha amount to & 800
2 four thonsand dollars in eaoh o
orders of Mr Daltan will therefore bf
and the orerg will go for the writs ©
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WargeN v. COTTERELL, that o person oan rotain possession in person of

Woman's Aat, 187 2— Ejectmant—" Separats lort. the !m_\d of nnother.'nnd yet, even while standing
or the Married Women's Property Act, 1872, a wife | UPOR it, deny the right of the awner to pursue
be the soh; dat‘?n‘dmz‘t in an‘ﬂac‘t{m;‘nt gml:lgmtto hiz legal remedy withnut joining some one elze

r possnsaion of land owned hy her husband, who .t :
bmvr‘;l‘;antly residont out of the Provincs. xx?ci:"':;’:;“ possess’ng, nud is, in fact, ocut of
{Chamt .ra, April %0, 1872 Mr, Dallon.] In Bissill v. Williamson, T H & N. 395, Baron
fhis was an action of ejectment to reoover | Bramwell says, '« [n ejectment thers never can
sion of the east half of lat 86, in the first | he any proceeding annlogoud to & ples in abate-

ession of the t,_ownship of West Zirrea. ment: for the pinintif in his writ. says, ‘1 am
Ou the 18th April, and befure any appearance | entitied to posseseion,’ a d thersfore matter in
s entored, abatement onn be no reison for defenidant holding

P Ferguaon obtained r surnmons ealling upen | the land.” The form of nction which hears the
the plaintiff to show cnuse why the writ of sum- | strongest annlogy to ejectment in replevin, in
wons herein, and the copy and service thersof, | which one man claims and anothe defends pos-
shoulil not be set aside with costs on the ground | session of a specific chattal. In tuis action ne
that the sole defendant namel in the said writ i | plea fu abatement is allowed, unless it nlteges
sparried woman, and that the land in question | matter which gives tha defendant a title to the
does oot bolong to her, but to her hushand.  Iie | return of the ohattel (Gilhert an Distreas, 148),
phrred to Cole on Pjectment, pnge 84 In ejoctinent the possession is not, indeed, given

No oanse was ghown; hut as it appearad that | to the pliintiff, as is the cnse in replevin, where
the aetion had heen eommenced after the pagsing | v the Jeliverance of the goods is immeliate, ro
of the Married Women's Property Aot 187 | that the plaintiff hath poe-easion hefore the
{36 Vict. enp. 16, Out ). jwlgment wad reserved, | defendant can pload theretn ™ (Gillert, loe cit };
for the purpose of considering the effect of thut { but both formes of netion, being fur the recavery
satate, On the 20th Aprit, judgment wus deli- | of o specific thing, nre in this respect identical,
vred by © | The Married Women's Praperty Act, 1872, meots

Me. Danton.—The faots of thix case seom to | the cise exset y, scction 9 providing that *tany
o, that the solo defendant is a married woman. marrie i waman wmiy bo s ed er proceeded
whoss husband has gone to veside pernauently | aguinst sepnrately from hier husband in respeet
it tha State of Michigan, The mntion is to set | of any of her repnrate dubts, engagemeonts con-
pide the writ of cjoutment. copy and serviee, | tricts or forfs, ns if she were unmnrried ”” Now
bessase the husband is not joined ns a defendut the tort here enmplrined of iy the unianwfu! pos-
Thswifeis, in fact, **the peeson in posse-sion,” | 8es<ion of this lan L which passession i~ held by
rad the wotion is not grounded on a denial of | the wifunlona.  Thisis therefore her » s parate
thls, but on the alleged necessivy that the hus- | tort;" and the action having been commenced
taed should be jomed in au aciion against the | since the passing of the stawate, I thiuk the
wifs. As to the necessity of this, in ordinary | application must fail.
uase there onn be no (uestion; but whether it Summong discharged without costs.
spplies to ejectmont tany perhaps be douhtful,
from the peculinr naturs and ohjest of the action.
Ia ordinary nctious it has hitherto hesn applia.
ble, even to this extent, that whero che is sued
forher own separate debt, and does vot defend,

CHANCERY CIAMBERS,

s judgment signed agninst hor alhne will be set (Beported by Tuomas Laxarox M, A, Student-at-Law.)
aside. No onuse having hesn sliown to this sum-
mons, it does not apperr how or when the preseut Re 8 & M. Sonicirors

defendant acquired pos<ession: and [ um not
aware of any onse under our Bjsctment At in
whigh this question had arisen, exvept one in

Noet feiend  Statutes =35 Fiot, e, 13 e0nt ) =Salicitor —
Prvtion-—Iiivery of hills of eota,
The Aet of 35 Viet, o 16 (Ont.), whivh pives poawer toa

Chambers snme mouths AL, Wh(‘l‘.ﬂ_I wot rside woaarvied wont o in cerinin ewses o sae and be sned
the prosess on nscount of the non jimler of the al e, doed not peevent her histend being eonsidered ag
buband  Under the oll Ejectireat Act, the ‘I”"‘“';"‘ {"."i.;‘.“'l “‘e"‘"“‘.g""l it if she joins him ag
o . . a party plaintilf; nor does it obyviate the neeessity for
polat eould never hava arison, and in practice m,‘_“ m(.',m in order s bind her. L the hecessity for g

the diﬁioulty iy lessened by the fact that wheve [t i the voliey of the Court that a salivitoris bonnd by
ie husband is permanantly vesident abrond, bty orlginal sbeltvery b Wifls o eosts to s elient, aud
iivise may be moie upon the wife fur hiun iffﬂ:f':f‘lf’ nx!:"lﬁ‘fq:‘b!f;;{lh\lvl}:i.tx-l‘\ (\‘\I‘I;Kllll gx‘}f-tlltlllln‘i-dzn“!:-:l-):-l\(-!x‘-.
(Vdd's Prac. 9th EL 1210-1).  Here the wife, tion 1 express toeans, onaole iia t d diver sabsquent
and not the Gushand, is the prrson in possession, aed mare eomalete Dills e pvant of restzse being
ad the ploa of oy joinder wouid be o plea jn | b to Baxation. )

shatement. [Chambars, Angust 20, 1872, —Ths Chanrellor,}

In the action of ejeotment, which is un- Thiz was an appoal by Spanesr froun an owlap
ik sny othar, the defendint is in passession | of the Rferae mudr up o 1o« peatition of alients
of the gpeoifis land sought to bo recavered, and | OHe the taxatisn of selicit - bills, e touk
the plaintif. by his wrii, allegey that possession | the preliminary objestion to e poti-ion that it
o be unlawful. Can the defenslnt in sxue't & | wis made by two moreried women and their hus-
@ merely set up matter in ahatement, and | bauds without the interventim of arxt frieud
offer no dofence on the merits? -Can he say, as | for the mareried women, ol contenled that an
g defendant practieally Jdies ¢ This may | veder made upan sueh s perition wonld not bind
{ be your land, but you gnunot ens me for | the mavrvied womeun who might by next frionds
ilmamry"? It seewms un extraordinary thing | subseguently take procedings for a second tax-
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sation, oiting Dan. Prac. (4th ed.) p. 109-11, Re
Waungh, 15 Beav. 508, Pearse v. Cols, 16 Jur,,
214. He also read afidavite to shew that the
bills of costs had been burriedly prepared for
the couvenience of the clients in forming sn
estimate of their amount with a view to a settle-
ment; and had not been delivered in a formal
way for taxation, but au express reservation had
been made of a right to deliver other and more
complete bills in the event of a tazation, [le
therefore contendued that this was n qualified
delivery which did not binl a sclicitor, and
which it was eompetent for him to make.

Hamilton for the petitioners, As to the ob-
jeetion with regard to the want of aext friend,
it is only negexsary to have one to sveure ensty,
und this necessity could not srise when there
~re moneys of the clients in the solicitor'a
hands: Re Curran 2 Ch. Cham. 303, Further-
more, sinee 35 Viet., ¢ 10 (Ont.), no next friend
is required (secs. 1 & 9), and 50 the Referce
had held in MedAllister v, Tim'in, (A veport of
this case is to be found in the Daily Mail of 20th
Muy snd 15th Juue, 1B72) [t was not
compotent for solicitors to deliver bills ot in-
tended for taxation, Ou this point he oitel R
Dender, 8 Beav, 2905 Re Chambers, 31 Benv,,
177; Re Carven, 8 Beav. 436; Re Andrews, 17
Beav, 510 Le Whatley, 30 Banav 5674 aud Re
Crawford and Crombis, 2 Ch. Gnam 13

Spencer in reply.  No objeotion hacd at the time
been made by theo  nta to receive the billy eun-
ditionnlly. No solicitor coubl venture to let his
client have an approximate bill if he was to be
bouud by any delivery.

Tue Caancsiior. — I eaid at the close of
the argument that I thought the first ohjec-
tion muxt prevail. The rule is that when hus-
band and wife juin in ony pleading or prooeed-
jng the husband is considered to '~ dominus
litis, and the wite is not hound: 80 i in this case
there were A taxation npon this petition it would
be nominally at the iustance of two married
wamen, together with their husbnuds and others;
but it would not prevent the marvied women
having avother taxation  The Act of last session
does wot appear o me to touch that qguaestion,
It ennbles s married wowan in certiin 0ises to
sue nione.  In this ense the petitioner jaing hus-
bands and wives as having a joint intevest.  As
s fuot the marrvied women are net =uing slone
1 ennnol assume that thiv a cawe in which they
can do so I am asked by petitioner to strike
out the name of the husband. The interests of
tha parties ave not a0 before me that [ can say
that the busbaudy are uot properly and neces
sarily juined, and I certainly oaght not to do
what i3 asked upon this appeal.

Upon the second point, I sabd that it is a
matter of policy to bind snlicitors by bills that
they deliver. The bill delivered is subject to
tagation, and the solicitor is not at liberty to
withdraw it, or te sabstitute another bill for
it, at any rate after au orde: for taxation,
without leave of the Court, which ix only
granted upon speginl grounds, It is ocon-
tended that here there wag no nbsolute delivery
of & hitl, but that a bill of items was sent to the
clleuts with an express reservation that if not
sccepted, aud if & taxativn were desired by the

olients, the solicitors reserved to themselves thy
right to make out and deliver their bill (a resssy
for this is given {n ths afidavit of Mr. MoDonnldj,
The question is, whether it {8 competent to s
solieitor to reserve such a right upon the de.
livery of a bill. There are some rensons Agaimg
it. {f he can do 80 in one oase he oan do soin
all; and of courss if one solicitor oan do this afl
may do it. and thur the rule that a solicitoris
hound hy bis bill delivered might Lo virtually
abroguted, On the ether hamd, it is convenient
sometimes that o suliciter should be at libertyto
deliver what may be ealled nn npproximate bill,
His client may desive to be informed approxi.
mately of how he and bis wolicitor stand, and
the soticitor might deliver it with an intimation
that if paid without tagation he i8 contentis
recuive tho amount, but if texation were desired
he woull deliver another and v faller bill. [
think this is epen to sume serious objections.
1t operates to discourage taxation—the solicitor
offers o premium to his olient to ubstuin from
the exercise of that right. Lt is asking the ollent
to decide blindfold, for in ninety-uine cases out
of & hundred the client eannot know whether the
bill is correst or not. It piaces his client ins
certainly difficult position  He is askad to pay
a demand, of the justice of which ha van know
little or nothing, upou pain of hiviog the demand
ingrenced if it iy not paity and the client, rather
than run such a risk, may ba induced to pay s
bill which is really more than hs ought to pay.
As a matter of policy ought not & solicitor tobe
preveated from placing his client in such a posl-
tion? It may bs oconxidered thut the ciient
should refuss to reccive a bill thus conditionally
deliverad; but a glieut is seldom aware of his
rights ; amd the rales in relation to the delivery
and tnxation of bills between solicitor and clieat
are framed maluly for the protection of the
latter. The observations of Lord Langdale, in
Re Pender, 8 Buav. 3045, nre not inappnsite ln
the caso befare me. A solicitor had delivered
bills not signed by the solicitor, so that he wat
not in a position to sue for their recovery: and
the olient haiving obtainel an opder for thele
taxntion, the solisitor moved to set it aside, ou
the ground that it was not within the Solicitor’s
Act, B & T Vie  The Master of the Rolls held
the bills witliin the Act. aml a Lled these obsr
vatious (p 804): © Butif a bill deliverod with:
vut beinyg signed is not taxable, the solicitor may
charge what he plewses with impunity: he msy
in the first tustance Jdeliver a bill not signed to
au amount far beyond what e is entitled to, and
take his chaugs of obtaining payment without
waxation, in which case he will in most 6ases
suvseed 3 but if hy shauld f4il, whish may possh
bly happen, and his bill, neeording to the hype
thesis, i not to he tixed. he will say, as ket
been said, *It was not delivered with a vlew
either to an aetion or to tazation, but for the
purpose of amicable disenssion and srraungs
meut.’ He will then deliver a signed bill for -
what is justly due to him, excluding the grost
overeharges iu the bill delivered bat not sigaede
and 80 o cape paying the anst of tanxation. In
this vupposed case his attempt has failed. bat i
has ¢nst him littie or nothing, nnd, by ohtainiog
payment of other bills not signed or taxed, he
may conse s himself for the dissppolntinent ]
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the partlcular instanoe.” Certrinly u{nch of the
vt polnted out by Lerd Langdale might result

m the delivery of billa by solicitors which
they were nt libarty to withhold upon any ground
from taxatlon  His Lordship procceded upon
the construction of the Aot, ad’ r, **It ought
{v he observed that any other ¢ action of the
dot would faeilitate the praci.. . of great frand
snd opprossion.” and he then proceeded to paint
ont how tnis would be in the language that I
pavequuted.  [tis not contenited an hebalf of the
soligitur in this onso that the bille delivered were
got taxable under our statu’e unless saved from
taxation b the reservation made by the solicitor
who detivered them. Thers is lnuguage of the
same loarned judge in another cuse, Ju re Carven,
wora, which applies with more or less foree to
this oase, necarding to the vsnse in which certain
words nre used. Hesays: © I must take leave
to say that if n solicitar has delivered his bill he
ts bound by it, and the taxation must be on thut
Bt be is not entitted as of enuree to reduce his
demand, or to reserve the power of delivering a
il eontnining other charges. 1 conceive thut a
most improper objedt.” If by reason of the
wordg, “ reserve the power,” is meant that he
sanuot expressly reserve the power, that is this
eass; if by the words i3 nesnt **he cannot
huve the power in reserve,” it is not a direct
authority against an express reservation of the
power, but it is an anthority against the polioy
of allowing such & puwer to be reserved,

What was done by the solicitor in this case
was to append to the foot of each bill this memo-
randum: “ In the event of a taxation being
applivd for iu this case we reserve to ourselves
the right of delivering another and more com-
plete bill,” nnd underneath is written the part-
pership name of tha solioitor, and the solicitor’s
gent at Wouodstook says that before delivering
the bills to tho two clients tu whom or to one of
whom he delivered them, he said that the soli-
oitors reserved to themselves the right of making
up and delivering more full and complete bills
of costs. The solicitors now putit that there
was no absolute delivery to the clients of the
bills of costy; butonly n qualifie.. or conditionnl
delivary, ani that the olients should have ob-
Jeoted tu receive them iF they were not goutent
20 to receive them. inclined at first to agree
with the solicitors, but upon examining the ex .ot
terms of the memasrnndum, anl of what was said
by the ngunt tu the olients, the delivery of the
bills dges not anpear to me to have been a con-
ditioua! one. The memeranium troats the de.
livery us an notnal delivery of a bill of costs,
std gpenks of wnother delivery of another bill,
sud the messnge of the ageuts to the olients win
to the same effect  Tlo questinn now is, whether
the solicitors can in this way tnke themselves out
of the general rule. They have delivered biils
ssserting u right which they saild they reserved
to deliver other bills. They had, in faot, no
Buch right as they s~ elaimed to have, Howis
tuch a delivery of bills of ecsts to be vegarded ?
It was not & delivery for the purpose of taxation,
Uan the olisnts uve it for the purposss of taxa-
tlon, beoause it is o bill deliverad, and the statute
énaots that bills delivered shell be taxable?
Apart from the polisy of the law, and {f this
¥as & transaction not connested with bills of

gosts, I should hold the parties to whom these
papers were delivered not entitled to use them
for any purpose from which they were in terms
restricted from using them. DBut the suhject
matter belng bills of cests, and the polisy of the
law being in my judgment againat the delivery
of them with the restriction which the solicitors
have attewpted to put upon their delivery. the
guestion presents uther considerntions. Is thera
any way of oarrying out the policy of the law,
aml preventing the mlseniefs pointed out by Lord
Lungdais and others to which I have referred,
except hy holding the solicitor's attempted ro-
striotion upon the ordinnry right ot the olient
upon the delivery of a bill of custs to be inoper-
ative? I confess I think it necvasary to go to
that length I found myself entirely upon the
poliey of the law which eould in any oase be
dafeated if eolloitors were to be at liberty to
antexto the delivery of their bills of cests such
8 restriction as has been attempted in this cnxe.
There is no hardship upon the zolicitor in this.
If there is any good reason why they should not
be bound by their bills delivereit by them the
Court will, in & proper case, relieve them and
nitow them to deliver other bills, or to nmend
those riready delivered. That would bo & mntter
in the diseretion of the Court. What has been
attempted here hag been to rubstitute for the
discretion of the Court, under the name of re-
serving a vight, the aot of the solicitor bimself,
I think it vight to meet this attempted lnnova-
tion at the threshold, aud to say ~t ouce that it
cannot be

Sinco writing the foregoing, I have re-
ferred to the onue of In re Chambers, 34 Beav.
377. A bill of costs had been delivered, and
after some ohjections and some disouesion the
solicitors delivered a mew bill of asoets, giving
notice that he abandoned the first bill aud sube
stitated the second. The client then took out
an order to tax the first bill. The solicitor
moved against it. and the question was, whether
the solisitors could substitute the second bill nud
have that bill taxed, and the Mnster of the Rolls
beld that he might.  That ease differed from the
oune before me in thig, that bere thers have been
no bills bu. the one set delivered, and that there
has been an order fur taxation: while in that
aise-thers was no order to tax until after the
delivery of the second bill. The language of
the Master of the Rolla in giving judgment is
againit the solisitor. o this onse 1 am of
opiuion that a solicitor cannot deliver his bill
with items of overcharge. and say. ‘I do not
intend this to be my bill, but if objeoted to I
intend to deliver auother.’ This is preocisely
what the solicitors in this case huve done.”” He
goes on to say, * Ner after a bill bas been onoce
referred for taxation, when he finds that items
iv it will be struck off, can be deliver anather
bill of costa. But the circumstanoces of this case
are different, for the substituted bill was de-
livered before the service of or notice of the
order to tax. Lord Langdale held, and I have
alen hold, that & solicitor cannot substitute as a
matter of course n second bill for the first; but
I have not held that you wvever gan do it.”
Looking nt the previous part of the judgment,
that ¢*pa solicitor oaanot deliver a bill and suy,
¢ [ dunot {ntend this to be my bill, but if objeoted
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to [ intend to substitute nuother,'” [ shouid say
that his lordship has not beld that an gitempted
reservation of right to subutitute anasther bitl for
the one delivered would not be a ground for
oreatiug an exception. I cannot heip thinking
that Ju re Chambers in itself created n dangerouy
precedent [t is. however, distingulshable from
tho o we hefore me in the pactioulnrs thut I huve
poiuted out It is oo matter of doubtful polioy
that a solicitor should be keld to the bill that he
has once delivered, unless he gets the leaveof
the Court ta alter it. There can be no beiter
suathority than Lord Langlale upou questions of
this natave; aad in R Pender he has explained
the policy of the law, and the raason fur it, very
elearly 1 think that solisitors shwuld ant be
allowed by any device or in any shupn or way,
to coutravene the polioy of the tnw. [ shall of
oourse be understond as not imputing auy intea-
tiona! {mipropriety to the soliciters in this cuse.
I hav reason to believe thut they meant ue
wrong.

The order made by the learned Referee

Chimbers does not conolude the solicitors.
It is made without prejudice to any applicntion
they mny make for leave to deliver substitated
bills of eosty; the learned Roferce ouly helld
that they could not as a matrer of right, of their
own notice withut Jeave. substitute other bills
for those delivered, and in that [ think, for the
reasons [ have given, that he is right. A3 to
the costs of this applieation, each party suceecds
a8 to one point, I think there should be no costs.

DIVISION COURTS.

In the Third Division Court in the County of Elgin,

Oaxes v. MoRragaAN,

Nonswit afirr poment of money into Court—Div. (. Bule
L0 Tmpuunding money for defeadant's costs.

{3t Thomas, Aug. 19, 1873, Hughes, Co, J.}

This wns an action to recover an nccount
elaimed for work and labour. At tha trinl the
plaintif proved a specinl exesutory contract to
aerve defendant for a fixed period not performed
on his part, but sought to recnver as upon a
guentum valebat for the time he hnd worked as
plaintifi*s hired servant. The defendant paid a
specific sum into Court, less than plaintif s
claim. The piaintif was, on his own evidence,
nonsuited at the trial beonuse he proved he had
falle'l to perform his contrast.

Aftor the sitting, B Ilorfon (who acted as
oounzel at the trial) applied for an order to set
aside the noneuit, and fur & new trial on the
following grounds :—

1st That the payment by the defendant into
Court was an admission that defendant was in-
debted to the plaiotiff in at lenst that sum.

2nd. That the ordering a noneuit when money
bad been paid iote Court was unjust end ua-
presedented.

8rd. That the plaintiff was and is entitled
under the circumstances to the amouut paid

into Coart, and acknowledged to be due from
defendant to him.

W. J. Wiits, attorney for defendant, shewed
enudo, and oited the several authorities herein.
after referred to, contending that the nonsuit
was right, anl that the money paid into Courg
could not be taken out by the plaintiff, as the
practice of a oourt of resord permits, becnuse
the 18Uth Geanural Rule of 186Y provides against
th it practive ; that it is in frot to be retained by
the clerk until the final result of thoe enude; that
it mav be bopoaad «f to abide the order of the
julge who miy ocder it to be applied in dis.
charge of defendunt's costy, ’

No one appeared to support the application.

Huamxs, Co. J., deliverel the fullowing julg.
ment :

The payment into Court wag an admission
that the d:fentant owed the plaintiff $8 uud ne
more, Tino plaintif provee fed with his claim
for, un:l un lertonk tu prove hig right to recover
more, in fiet the whole of his demand, and
would not nocept the $8 in full; he, however,
prov.d at the teial, he was not entitled to any
sum whatever.

After paymont of money into Court there may
be & nonsuit in x evart of recard, and that this
is sustained by prec-dent. there iv ahuu-dunce of
authorities, it authorities are required.  Gut
teridye v Smith was the teading case on the sub-
Jeet, 2H Bl 874 2 Esp. 4492, n. It was formerly
held that after tend-r, plaintiff conld not be none
suited, but it is now getiled that plintif may
be nonsuited after a plea of tender: Anderson v,
Shaw, 8 Bing 290 The 69th scction of the
Division Courts Act app'ies the prinociples of
prictica of the Superior Courts to the Division
Jourts in eages not otherwise provided for. The
130th Division Court Bale of 1804 makes the
practioe ditferent with regard to plaintiff's right
to take the money out of a Division Court, from
that which is the practice in tho Courts of Re.
cord. The rule provides that it is not to be paid
out to the plaintiff until the final determioation
of the suit unless the julge shall otherwise
order; the vhject of that rule is quite obvious;
80 that the grounls stated for setting aside the
nousuit herein are untenable. DBesides this, I
do not seo how T enuld be expected to grant &
new trizl, when upon the plaintiff's own shewing
the merits of the cuse are entirely azainst his
right .o recaver any rum whatever, tha applics-
tion ought rather (1 have been for me to grant
an order for the elerk to pay over (after deduot-
ing defendant’e oo«ts) the balance of the amount
paid into Court, to the plaintiff,

The nuthority shewn by Mr, White, 2 Chit,
Arch. Pr. (9 ed) 1283, lays it dywn that the
Court or & Jurdge, may, if the plaiutiff fuilsin his
notion, and the mauaey hns not been taken out of
Court by bin, lnpound it to answer the defen-
dant’s gosts.

I shall, therefore, ordor the applicntion fors
new trinl to be discharge! and the monsy pald
into Gourt to be bmmpoundel to pay the defon-
dant's oosts; and after those coats nro satisfed
the balunos to be paid to the plaiudiff
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Trads firtures—>Morigagee nnd anaignes of bankrupt-—
Loums a tached to the frechud.

Whero an artiels ia allixed to the soil by the owner of the

fee, though only Ly means of bolts amd serews, it s to !
be cousidered as part of the Innd ;) at all events, where

the ohject of setting up the artiele i3 to enhanee the
yvalue of the prenises to which it is annexed for the pur-
poses to which tnuse premises wre applicd,

Trover for looms by mortungzes auningt the aaignoes of M.,
s bankrupt, the mortgagur M had carvied on the busi-
pess of 4 worsted spinner, By 4 mortgage, duted 1869,
feconveyed to the plafntifs in foe the sabd il fn w! " b
he caired o s basiness, and also all the steam-
engine, shafting, gomg-vear, maechinery, and all other
fixtures whatever, which now or at any Limo hereafter
during the continiance of this seeurity shall be set up
snd afllxed to” the bromizes  The defendants subse-
guently, on M. beeoming bankrapt, were ehosen as his
agsigneny, amd as stieh took possession of and sold the
foorts on Lhe premises; amd it was in respeet of this
eonversion that this action was hrought  The looms
were placed in viariois rooms in the mill. They were
driven hy stenin power, which gave motion to the shait-
{ng aml going-gear, from drums on which the reguired
comttiivation was given to the Lumx by means of
leather bunuds, which could be applied to or diseonnected
from the looms at pleasure. 1t being necessary for the
working of #e looms that they should be kept steady
and persembienlar to the lige of shatting, they were
annexed to the hooe by meats of two nails deiven tivough
theie feet,  Aftor tae nadle had Been driven in, the lnonis
euhi not be moved withont drawing the nai's, b t this
eoulil cavily Le done without any serions injury to the
floors. 1 was ot neressny that (he wails shonld have
heads, althomgh, as a fact, they had cither Aat e square
boited hends; but gpikes without heads would have
wqually answered the purpose; and it suel spikes had
been usod, the Jooms could have been lifted up and
remaved, and put back agnin, without disturbing the
gpikes.  The mortgage deed was not registered under the
Bills of Sile Act

Held, (uilirming the deetsion of the eourt helow), that the
Jooms were fixtures, which passed with the frechold
under thie wortgage,

Lengbotéom v, Berry (22 LT, Rep. N.8.885; L Rep. 5Q. 1.
123), atflrmed.

[22 . T. N. 8, 709.--May 28, 1872.)

Error from the Court of Common Plens,

The deelaration was in trover for lnoms and
other fixtures.  Pleas, not guilty, nnd payment
ity court of a sum that did not covir the value
of the lonms.  Rsplieation, damnges uitra.

The court helow having decidad, on the autha-
rity of Longhotiom v Berey (22 L P. Rep. N 8,
885: I Rep. A} B.1.3:, in favour of the plain-
Y right to recaver the vatue of the looms, the
defendunts brought ercor, aud the following eave
way stated aceordingly for the opinion of the
sourt :

1. Gaorge Mason, of Horton, near Bradford,
to Yorkshive, in the year 1840, earviel on the
businese of & worsted gpinner and stuff manufac-
turer at Bank Top Milt, st Horton atoresuid, of
which ho was the owuoer.

2 By s mortgage, dated the 7th April, 1869,
the sait George Muson conveyed to the plaintiffs
in fee the snid mill, with severnl closes of land,
sottages, nud other hereditnments and premises
therein daxeribed, tha pareels thercof sa fur 3
thoy relate to the aaid mill. heing as follows:—
AR that wersted mill tately ocenpied by the
fim of Messrs, Thomas Ackroyd and Sens,
sltunte at Horten Bank Top, in the parish of

i

| the lnoms at pleasure

Brudford, in the county of York, with the wnre-
house, counting house, engine bouse, boiler
house, wenving shed, warehouse, gas works und
reservairs belonging, adjoining or near thereto;
and alwo the xtenm engine, shafting, going gear,
maschinery und all the fixtures whatever, which
now orut any time hereafter during the continu.
ance of this segurity, ahall be set up nnd affixed
to the suid hereditnments and premi-es heieby
granted uid assared, or intenderd 80 to be, or any
purt thereof.” The said deed, which mny be
referved to by either party, was unot registered
uuder the Biils of Sale At

3. The snid Genrge Muson, by a deed, dated
3rd July, 1869, assigned to the defendants all
his estate and effects. to be administered as if
under n bankruptey  The said deed was duly
registered, and every thing happened to make i$
a valid deed under sestion 192 of the Bankiuptey
Act 1861, wnd the nuses of the Bankruptey
Amentdwent Act 1868, veluting to sueh deeds,

4. Und-r the last mentioned deed, the defen-
dants took possession of and sold, amongst ather
things in the said mill, the property mentioned
it next parngraph as elaimeid by the plaintiffs,
(thier articles, bath in the Bauk Top Mill and in
unother mill which had aiso been morigrged by
the said (Gearge Mason to the plainuils, have
heen in dispnte bherween the plainbfty anit the
defendants, bu by abnadonment of some olaims,
and pay ment juto cotrt us to others, the matiers
in dispute ave now reduced to the articles men-
tivned in the next paragreaph.

A copy of the pleadings accompanics aird forms
part of this ense.

5. The pinintiff+ olnim the following nrticles ag
paxsing by the words of the devd of Tth April,
1869, get vut in the second puragraph:

A. 486 looms. sold at .. ee £1,038 4 0
B 14 dnequnrd engines, sold at 920
(660 shuttles, sold at, v, 19 3 4
D. A drilly seld at Lvenennee 3200

6 The looms, which are machines for wonving
worsted gtuffs nnd other fabries. were plue o in
various rooms in Bank Top Ml some on the
ground luor and some on the fieat e, In all
cises they were driven by steamn power, which
was npplied to them in the following manuee:
The steam engine worked or gave muotion to the
shafting sud going-genr, which gonsisted of long
shufts pnssing from one end to the other of ench
room, nud having fixed upon them at proper
intervuls large coneentric wheels ealled drums,
from which the required motion was communi-
cated to the looms by means of leather bands,
which co-:1d be applied to or disconnegted from
The steam engine and
tbe vhafting aud going-genr were unquestianably
fixturer, and puswd as such to the plaiutiffs
under their vaid mortgage.

The looms slightly varied in size. but each was
about 7t long by 80t wide, and frew 3t to 41t,
high, and weighe ! about 7 cwt. or B ewt. Each
loom stosd upon onr feet, one at eich aorner,
ench foot belng n 1t piese of iron abuut 3in,
Ding by 13in broad, with & hole dritled through
it nbout g‘n in diameter. It {a essentinl to the
proper wurking of a loom that it should stand
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on o level and be steady, and keep its true direc-
tion perpendiculsar to -the line of the shafting.
If it merely rested by its own weight upon the
floor, it would be liable in working to be shaken
and drawn sidev 1ys from the true line. Iu order
to keep the lovms in question cteady and in their
prover position for working, the fullowing methods
were ndopted:

In the oase of the looms which were in rooms
on the ground floer (the floors of which rooms
were formed throughout of stone fings), the
method adopted was sy follows: holes sbout half
an inch or three-quarters in dismetor were
drilled or cut in the stone floor, in the places
where two of the four feet of each loom, at
opposite corners, would stand. Into each of the
holes wag driven a plug of wood. so as to fill it
up completely, and make it a tight 4. Tben the
Joom wus placed in pesition end brought to a
proper level by thin piecec of wood, packed where
necessary under the loom feet, and then a mail
about four inches long, in some cases with a flut
head. and iu others with a square bolted head,
was driven through the hole in the loom fuot into
the wooden plug. The other two feet of each
loom were left free.

In the onse of the looms which were in rooms
on the upper floors, the method adopted for
keeping the looms steady and in their proper
position for working, wos somewhat different.
The fluors of these roomrs, like the others, were
principally formed of stone flags. but beams of
wond about four inches wide sud three inches
thick were built into the floor along the lines
upon which the loom feet stand, and the nails
used for keeping the looms in these rooms steady
and in their proper position for working, were
driven at once into these beams iustead of into
wooden plugs, as in unge of the looms in the
ground-floor rooms. The rooms in the upper
floors were built and arranged specially to receive
the looms, and the purpose for whivh the beams
were introduced was to supersede the necessity
of drilling or eutting holes for the wooden plugs,
After the nailz had been driven into the wooden
plugs or beams, as shove described, the looms
coutd rot be moved without drawing the nails
from the wooden plugs and beams; but this
could ensily be done without any serious tnjury
to the floors. It was .ot necessary for the pur-
pore of keeping the looms in their proper posi-
tion for warking, that the nails so driven Iuto the
wooden plugs or heams as rbove described should
have heads. Spikes without heads would equally
have answered the purpose, and if such spikes
had been used the looms could have been lifted
up &nd removed, snd again placed in their proper
position for working, without disturbing or
remaoving the spikes. Patterns of a loom fuot,
and of two or three of the nails or bolts used to
kerp the looms in question steady and in their
proper positlon for working, witl be in sourt on
the hearing of this case, and may be referred to
by either party. A photograph of & loom marked
& accompanies and forms part of this case.

7. The Jacqua:d engines were machines used
in conjunction with the looms as nbove desoribed,
when it was required to use the looms for weav-
ing worsted stuffs or other fabrice with putterns,
When so used, they were simply sorewed on the

top part of the looms, and were not otherwis
attached to the mill than were the looms them.
selves.

B. Thae shuttles are wooden instruments aboyt
eight inches lung, so shaped as to curry the bob.
bins or reels on which the yarn or thread to iy
used for weaving worsted stuffs or other fabrig
in the loom is wound, They are used in thy
process of weaving, and when used ure shet
backwards and forwurds horizonotally by tha
aotion of the loum, oarrying the yarn or thresd
at ench throw between the warp.

The shuttles are of no use without the loom,
and the loowm cannat be used for weaving without
the shuttles; but the shuttles have an eutirely
distinct nud separate existence from the looms,
and form no part of the loons, and by breaking
the yarn or thread can be removed from them ot
any time. Patternsof a shuttle and of o bobbia
or reel will be in court on the hearing of this
case, and may be referred to by either purty,

Some of the shuttles in question were actually
in the looms now in question at tae time ol their
being taken posscoeion of. The remainder wers
apare shuttles provided for use when wanted
Those which were so actually in the lvoms wore
sold by the defendauts for 10/, and the remain-
der for 94, 3s. 4d.

9. The drill was a large machine for drilling
holes in iron nnd other metals. It wasubout eight
feet high. and stood on a three.cornered buave or
foot nbout five feet long on two sides, and thres
feet long on the third It wns worked, like ths
looms, by means of & leather belt, which raa
upou the permanent shafting, and was capable
of being applied to and disconnected from the
drill nt pleasure. It was so heavy that it was
capable of being worked without being fixed or
attached to any part of the mill; bnt when it
was removed by ths defendants it was bolt dte
the floor at one corner by an iron bolt abo a: five
inches long, passing through o hole in its baseor
foot. This bolt waz secured by a fiat bead at the
top, and at the bottow was screwed into & nul,
whioh waa let into the under side of one of the
flagstones of the room in which it was placed.
By unrerewing the bolt the drill sould be removed,
Its weight was about two tons.

The value of the different articles in question
are to be taken to be the amounts for which the
same were sold ag ubove stated.

10. Amongst the articles in the Bank Top Mill
which were sold by the defendunts, and which
wore olaimed by the plaintiffs under this sald
mortgage (but as to which there iz now no die-
pute between the parties, the defendants having
paid the money into court in respect of the same),
there were several articles of machinery besldes
the steam engine and the shaftiopg and going:
gear, which wers unquestionnbly fixtures, and
possed as such to the plaiutif under the sald
mortgage,

11. The question for the opinion of the court
is, whether any and which of the articles now in
diapute pasvsed to the plaiutiffs as agaiust the
defendants, and sccording to such opiniea judg-
ment is to be entered np on the issue Joined on
the replication for the plaintiffs for such sum ot
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the sourt may direot, or for the defendant; in
slther case with coats,

Afterwards, on the 5th June, 1871, come here
the parties aforesaid, and the cburt is of upinion
that the judgment ebould be for plaintiffs, except
s to shutties and Jacquard looms mentioned in
the sald specinl oaxe, Therefore it is considered
fhat the plaintiffs do vecover against the defen-
dauts the sumof 1,070 4s. and their coats of suit.

The Tth June, 1871.—The defendants say that
there is errer in law in the record amd proceed-
fogs in this action, and the plaiutiffs suy there is
g error therein,

The grounds of error intended to be argued
perein are, that the looms und drill did net pass
to the plaintiffs by thedeed of the Tth April. 1860:
that the said looms aud drill were not fixtures,
sad were not machinery within the meaning of
that deed: that if the said looms and drills
passed by the snid deed, such derd was, as
regards the said looms and drill, void ne agninst
the defendants, by rearon of the same r.ot having
been registered under the Bills of Sule Act.

The following are the points for argument on
bebalf of the plaintiffs (defendants in error):
Fira+ the deed of the Tth April, 1869. passed
the looms and drill, and also Jacquard engine and
shutties; secondly, the said nrticlea were fixtures
sad machinery within the meaning of that deed;
thirdly. the said articles passed ns part of the
freehold, and cousequently the deed of the Tth
April, 1868, did not require registration under
the Billx of Sale Act,

Field, @ C. (Kemplay with him), for the appel-
lants (the defendants). —The question raised ia
this case is, whether these looms, being uved by
s manufacturer (the mortgagor) in his mill, and
attached to the floor in the way atated in the onse,
f&ssed to the mortgagee /s part of the frechold.
f the looms remained mere persoual chattels,
then, though they might pass under the mortgage
s fiztures, yet, a8 the morigage deed was not
registered under the Bills of Sale Aot, it does
not hold good waagninst the defendants. Ia the
court below the rule to enter the verdict fur the
defendants was, without argument, at once dis.

*rged on the authority of Longbottom v, Berry
22.. T Rep. N 8 385: I. Rep 6 Q B 123),

om which it could not be distinguished. This
appeal, then, though {n form &n appen! from the
Court of Common Plens, is in renlity an appeal
from the Court of Queen’s Bench. The real
question is, whether these looms ever became
part of the froehiold. The only difference between
this case and Longbottom v. Berry is that here
#pikes could be used to keep the looms in thelr
places; in other respects the two cnses aro
undistinguishable. The decision in Longbotiom
Y. Berry is a departure from the true rule of lnw,
The true rule is In d down by Parke, B, in deli-
vering the judgment of the gourt in Hellawell v.
Eastwood, 8 Lx. 295, That was a onse where
fome *‘mules” for spiun ng cotton had been
taken a8 & distress, and thoe question arose whe-
ther these ** mules,” whon fixed, beenme part of
the freshold  « This,” enid Parke, B, “wasa
uestinn of fact, depending upon the eircum-
waneps of enoh case, and principally on two con-
Hderations: first, the mode of annexation to the
&l or fabric of the framo, and the extent to

which it is united to them, whether it can bes
easily removed, integre, salve et commods, or not,
withe - injury to itself or the fabris of the
building ; secondly, on the object and parpoee of
the annexation, whether it was for the permanent
and substantial improvement of the dwelling, in
the langunge of the civil law, perpetui usus causa,
or in that of the Year Book, pour un profit del
inheritance, or merely for o temporary purposs,
or the more complete enjoyment and use of it ag
a chattel.” That doctrine was cited and approved
of a8 good Iaw by the Court of Queen’s Beuch in
Pursons v, Ifinde (14 W R. 860); it was slgo
cited with approval by the same court in Zurner
v. Cameron. 22 L. T, Rep. N. 8§ 625; L. Rep. 8
Q. B 8068 [Bluckburn, J., cited Matier v.
Froaser, 2 Kay & J. 686 ] In Walmsley v. Milne,
7C. B. N 8 118, the court did not impugn the
authority of Hellawell v. Eastwood; the judg-
ment there proceeded on the conelusion in point
of fact that the mortgavor bnd annexed the arti-
cles in question to the freebold for the purpose
of improving the inheritanee. In Waterfall v.
Penistone, 8 B, & B. 876, Hellawell v. Eustwood
was nguin cited, and approved as laying down
the true rule. {le cited uleo Trappes v. Harter,
20 &M, 153; Climig v, Woord, L. Rep. 8 Ex.
267; Ex. Ch. L Rep 4 Ex. 328; Lancaster v.
Fve, 5C B N. 8 717. It upperrs from a con-
sideration of these authorities, that the true rule
of lnw is that laid down by Parke, B., in Ilella-
well v. Eastwood, and, judged by that rule, the
forms in this case were chattels, and did not pss
by & conveyaunce of the freehold. As regards
the mode of nnnexation, they were only 8o
anncxed that they might have been easily re-
moved, salve, fnlegre ef commode, without injury
to them or to the building; next, as regerd- the
objeot and purpuse of the annexation, that was
gimply and solely to keep the looms steady and
perpendicular to the line of shafting. It was for
the more convenient use of the looms, and not
for the improvement of the mill a8 a mill. The
steam engine, boiler, shafting and <» forth, were,
no doubt, as regards the objeet a: i purpose of
their anoexation, attached to the freehold, for
they were put up for the more convenient use of
the mill as n mill.  The will could not be used
as such without the machinery and shafting gear;
but the looms were not equnlly indispeusabls,
To test the question in another way, these looms
would not be ratable: Reg v Lee, L. Rep. 1Q L.
241. e cited also Wood v. flewitt, 8 Q. B. 913
Fisher v, Dizon, 12 C. & F. 812 Gibsonv The
Hammersmith Ruilway Co., 32 L J. 837, Ch.;
8 L. T. Rep N. 8 48, Cullwick v. Swindel,
L. Rep. 8 Eq. Cas. 249,

Cave for the plaintiffs (respondents )-~The
loomas were intended to pase; secoudly. they did
pags, and as part of the freohold and not as
chattels, What was mortgnged was a ¢ worsted
wmill,” snd she mill can bardly be cnlled a
¢ worsted wll” without these looms: (Haley v.
Hammersley, 30 L. J. 271, Ch.; gee nlao Amos
and Ferrard on Fixturea, p. 226, ef s2¢ ) Where
the owner sets up looms like thess, the presump-
tion is that he dues it for the impiovement of
the inheritance. In Hellnwell v. Fastwood the
question was between Inndlord and tenant. With
regard to fixtures to which the tenantis entitled,
as against the labdlord, to take away at the 3nd
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of the term, they form part of the freehold
nevertheless. ** When chattels,” snys Parke, B.,
in Halen v Runder (3 Tyre. 959, ‘s are thus
fixed 10 the freeholl by a tenant, they become
part of it suhject to the tenant's right to sepa-
rate them during the term and thus to convert
them ints goods aud chattels ns stated by Gibbs,
C.J..in Lee v. Risdon (T Taunt. 191; 2 Mar.
495). and the very able work of Messrs, Amos
and Ferrard on Fixtures; but whilss annexed
they may he treate ! for some purposes ag chat-
tels, for instance, in the execution of a £ fa
they may be seized and sold as falling under the
description of goods and chattels ”  He cited,
besides the cas:s cited for the defendants, Ex
parte Burelay, 5 De G. M. & G. 403; Doyd v.

-Shorroek, 17 L. T. Rep. N. 8, 197; 87 L. J.
) .

144 Ch..
R. 424
Field, Q.C., in reply.

L. Rep. 5 Ch. 72; Re Duwson, 16 W.

Cur, adv, vull.

May 28 —Bracksury, J. delivered the judg-
ment ot the Court (Kelly, C.B., Blackburn,
Mellor, aud Haonen, JJ | Channell and Cieashy,
BB )—In this case George Mison, who was
owner in fee of u mill, occupied hy him ay a
worste'l mill. mortgazed the mill and il fixtures,
which then were ar at any time thereafter should
be set up und affixed to the premises, in fee to
the phintiffsy  The mortgags deed was not
registered ns a bill of sale, and Mason, who eon-
tinued in possession, assigned all his estate and
offccts to the defendants, as trustees, for the
benefit of his creditors.  The defendants, under
this last d-ed, tonk possession of everything
The phaintiffs brought trover. The defondants
paid money into eourt, and there was a replica-
tion of damnges wultra. A case wus stated show-
ing the nature of the articles, and hoy and in
what manner they were affized to the mill. As
the deed wus not registered under the Bills of
Bale Act, 17 & 18 Vict. c. 35, it was, by sec. 1
of that Act, voil as agiinst the defenilnoty, as
assignees for the henefit of creditors s fur as it
was a transfer of * personal chattels” within
the meauing of that Aot. Aul a¥ by see. 7 the
phrase ** personal chattels” is declared in that
Act to mean. inter alin, *“fistures,” it wns void
(a8 agnin-t these defendants), so far as it was a
transfer of fixtures ng such. = Since the decision
of this eourt in Climie v. Wood (sup ), it must
be conxidered us settied law (except perhaps in
the House of Lords) that what are commonly
known as trade or tepant fixtures form part of
the land, and pass by a conveyance of it, and
that though, if the person who erected those fix-
tures was n tennnt, with a limited interest in
the laud. he has n right as against the free-
hold to sever the fixtures from the land, yet, if
he he n mortagor in fee, he has no such right ag
against his mortgngee. Trade and tennut fix-
tures are, in the judgment in that case, ncoa-
rately defined as ** things whioh are nnnexed to
the Iand for the purpose of trade or of domestic
convenience or ornament in ro permanent a
manner a8 to hecome part of the lund, and yet
the tenant who hns erected them is entitled to

remove them duriug his term, or it may be’

within a rengonable time after its expiration.”
It wus not disputed at the bar thut such was the

law, and it was admitted, and we think properly
admitted, that where there is a conveyance 0
the Iand, the fixtures are transferred, not as fix-
tures, but ag part of the land, and the deed ©
transfer does not reqnire registration as a bill o
sule. But we wish to guard ourselves by stating
that our decigion, so fur as regards the registra-
tion, is coufined to the case before us, where the
mortgagor was owner to the same exteut of the
fixtures and of the land. If a tenant, havieg
only a limited interest in the land and an abso-
lute interest in the fixtures, were to convey no
ounly his limited juterest in the land and hi8
right to enjoy the fixtures durizg the term 80
long ns they continued a part of the land, bub
also his power to sever those fixtures and dispose
of them ahsolutely, n very different question
would have to be considered. As it dves nob-
arize, we decide nothing ns to this. We nre not
to be understood as expressing dissent from
what appears to have been the opinion of Voods
V C., in Boyd v Shorrock (sup ). but merely 88
guarding agninst being supposed to confirm it
Lu Climie v. Wood (sup ) the jury had found 35'
a fict that the articies there in question were:
tenaut’s fixtures, and that finding was not ques”
tioned.  Neither the Court of Exchequer 1OF
the Court of Exchequer Chamber had cceasioB
there to consider what would constitute a fixture-
In the present case there is no such finding. The
controversy was confined to the looms, the
nature of which, and the mnde of their annex-
ation, are described in the cage. In the court
below it was properly admitted that there ‘VW's
no real distinetion between those looms and ﬂ'le
articles which the Court of Queen’s Bench 1B
Longbottom v. Berry (sup) decided to be Bg
annexed as to form part of the land.  Ju lgmen
way accordingly given for the plaintiffs with?\l
argument, leaving the defendants to questwn
Longbottom v. Berry iu a court of error. The
preseut is therefore renlly, though not in forth
nn appeal against the decision of the Court 0
Queen’s Bonch in Longbottom v. Berry. and w83
so argned.  There is no d ubt that the g;euerﬂe
maxim of law is that what is anuexed Ao P
land becowmes part of the land, bat it i3 ,v?r,yl
difficalt, if not impossible, to say with py-eclsl@is
what constitutes an aunexation sufficient for tB
purpose. It is a question which must dPP.e’?y
on the circu-nstances of each ease, and H)’“"n-
on Lwo circamstances, ns indicating the '"tfect
tion, viz | the degree of annexution and the O_h.l"i
of anuexation  Where the article in que.stlonw
o further attached to the land than by it3 oe
welght, it is generaliy to be cousidersl ‘289,
chattel: (see Willshear v. Cotirell, 1 E. & B

h h &
and the cuses there cited ) Buteven in sﬂ:r i-
cnse, if the intention is appnrent to make the he

cles part of the land, they do become part “:;82')
lnnd: (see Deyneourt v. Gregory,L Rep. 3 Bq of
Thus blogks of stone, placed one on the wpthe
ansther, without any mortar or cement, f“; be-
purpose of forming a dry stone wall, wou
Cume part of the land; though the same -
if deposited in a builder's yard, and for ?:r in
nience suke stacked on the top of ench 002%4,
the form of g wall, would vemain chatteld
the other hand, an article mny be very N0
affixed to the lund, and yet the circums’
may be such ay to show that it uever .




COgtober, 1872.] LAW JOURNAL. [Vou., VIIL, N.5.—258

[t
g NP 11ULLAND AND ANOPIER V. riODUSON AND ANOTHER, {ing. Rep.
—

intended to be part of the land, and then it does
pot become part of the laud.  The anchor of a
rge ship mnst be very firmly fixed in the

and in order to bear the strain of the cable,
¢t no one could suppose that it became part of
the land. even though it should change that the
shipowner was elso the owner of the fee of the
spot where the anchor was dropped. An anchor
similarly fixed in the soil for the purpmse of
pearing the strain of the chrin of ~ suspension
tridge would be part of the land.  Perhaps the
froe rule iy, that articles not otherwise attached
to the land than by their own weight are nat to
be considered a8 part of the land, unless the
girsumatances are such a1 to show that they
were intended to be part of the land, the onus
of showing that they are so intended lying ou
those who assert that they have censed to be
chattels; nnd that on the contrary an artlcle
which 1a affixed to the lund, even slightly, is to
be sonsidered as part of the Iand, unless the cir-
qumstannes are such as to show thut it was
{otend-d all along to continue & chattel, the
onug Iping on thoxe who cintend that it iy a
chattel  This laat propesitiun seems to be in
effect the busis of the jnlgment of the Court of
Common Pienr dolivered by Muule, J., in Wilde
v. Waters (16 Com B 637 ) This, h wever,
only remaves the difficulty ons step, for it stitl
remains 0 question in ench case whether the cir-
cumstances are sufficient to satisfy this onas.
In some enses, such as the anchor of the ship,
or the ordinnry instance given of o cavpet nailed
to the flour of n room, the nature of the thing
sufficiently shows it is only fastened as a chattel
temporarily, and rot affixed permaucntly as
part of the land,  But ordinary trade or tenant
fixtures which are put up with the intention that
they should be removed by tue tenant (and so
sre put up for n purposge in one sense only tem-
orary, amd certainly not for the purpiss of
iwproving the veversionary interest of the Innd-
lord), hnve alwnys been considered as part of
the land, though severable by the teuwaunt. In
most, if not alt of such cnses, the veason why
the sriicles nve considersd fixtures is probably
that indieated by Wood, V ., in Boyd v. Skor-
tock (xup ), that the tenant indicates by the
mode he puts them up that ke regards them as
attached to the property during his wterest in
the property  What we have now to decide iv
# 10 the npplication of these rules to looms put
up by the awner of the fee in the mnnner des-
eribed in the ense.  In Hellowell v. Eastwood (6
Bx. 819y decided in 1851, the fuots ng atuted in
.the report, are that the plaintiff held the premiseos
mquestion as tenant of the defendnuts, aud that
s distress for vent had been put fn by the defen-
duate, under which u seiznre was made of gntton
splnning machinery, called ** mules,” some of
*®hich were fized by rerews to the waoden flnor,
ard gome by serews which hind heen sunk in the
#one fluor and cecured by moiten lead poured
foto them. It any be fuferred that the pluiniff,
being the tenaut only, huil put up thasze mules,
aad from the large sam for which the distress
ipponrs to have been levied (20000 ) it seems
Probable that he was the tennnt of the whole
Bl Tt docw not appenr what admiseions, i
8y, were made at the triel, nor whether the
urt bud or hnd not by tho reservation power

to draw Inferences of fact; though it seems
assumed In the judgment that they hatd such a
power. Parke, B in delivering the judzment of
the sourt says: * This is a question of fact de-
peading on the sircumstances of ench ca-o, and
pricipally on two considerations; first. the
mode of annexatinn to the soil or fabric of the
house, and the extent to which it iy united to
them, whetlfer it can ensily be rew wved infegre,
salve, et commode, or uot, without injury to
itself or the fahrig of the building; seconlly, on
the ohjest and purpyse of the annexation,
whether it wnas for the permanent and substan-
tinl improvement of the dwelling, in the lan-
gunga of the oivil Inw perpetui usus cauva, ov in
that of the Year Book, pour un profit del inherit-
ance, or merely for n temporary purpose of the
more complete enjoyment anl use of it as a
chattel.” It wna contended by Mr. Rield that
the decision iv Hellawell v. Eustwood V.ad hoen
approved in Queen's Beuch in the ense of Turner
v Cameron (sup.) It is quite true that the eourt
in that case said that it afforded a true exposi-
tion of the Jaw as applienble to the particular
frots upon which thut julgment proveeded: but
the court expressly guarded their approval by
citing from the judgment delivered by Pavke, B,
the facts upon which they conidered it to hnve
proceeded: * They were attached shizhtly, so as
to hg capible of removnl withuut the least in-
Jury to the fabric of the building or themselves,
uml the ahject of the mnnexation was not to im-
prove the inheritance, but merely to render the
wnchines steadier and more capable of convens
ient use as chattels.”” As we bave alrendy
ohserved, trade or tenant fiztures wight, in one
sense, be snild to befixed merely for & tewpornry
purpase; hut we cannot suppove that the Court
of Exelieqner meant to decide that they were
nat part of the Iand, though linble to he severed
by the tenant. The worlds ** merely for u tem-
porary purpose’ must be understood as npply-
ing to such a cnse &y we have supposed—of the
avehor dropped for the tempornry purpose of
mooring the ship, or tie instnnce immediately
afterwards given by Parke, B, of a enrpet
tacked to the fluor for the purpose of keeping it
stretched whilstit was there nsed, and not te a
cisa such ay that of a tenant whe, for exumnple,
nffizes & shop counter for the purpose {in one
sense tempornry) of more effeotunlly vijiying
the shop while be continved to sell his wares
therg.  Subjret to this observation. wo think
that the paxsage in the judgment in Jeilawell v,
Fustwood (8 Ex 812) does atats the tiua prinei-
ples, though it may be questioned if they were
in that ease o rrectly appliet to the facts.  The
court, in thelr judgment, determine what they
hnve just declured to be a qu-stion of fuet, thus;
* The object anl purpose of the unnexat’on wasg
not to improve the inheritnuce, but merely to
render the machines steadier and mwore oapable
of conve ient use as ohattels ¥ Mr. Field was
juatified in enying. as he did in his argument,
that, as far ng the facts are stuted in the repov,
they are very Hke those in the present cnse, ex-
cept that the tonant who put up the mulex ong-
not have been supposed to have intended to
improve the inheritance, if by that ix meant his
landiord’s reversion, but only rt mst to improve
the property whilat he continued tenant thereof;
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end he urged with great foree that we ought not
{0 aot on & surmise that there were any special
facts or findings not stated in the report, but to
meet the anso a8 showing that the judges who
declied Hellawell v, Eustwood thoughs that arti-
oles fixed in a manner vary like those in the oase
befors us remnined ohattels; and this is felt, by
some of us at least, to be a very weighty argu-
ment.  But that case was decided in 831, In
1858 the Court of Queen’s Bench had, in Wili-
shear v, Cottrell (1 7. & B. 689), to consider
what artioles paszed by the conveyanco in fee of
a farm  Amongst the nvtioles in dispute was a
thrashing maokine, which iv deseribed in the
report thus: * The thrashing machine was
placed ivside one of tha barus (the machinery
for the hovse being on the outside.) and there
fized by screws and bolts tn four posts which
wers let into the earth.,” Hellawell v Eastwood
was cited in the argumoent.  The court (without,
however, noticing that cnse) decided that the
thrashing machine, being so aunexed to the
land, passel by the conveyance It seems diffi-
sult to point out how the thrashing machine was
more for the imnrovement of the inheritance of
the farm than the present looms were for the
improvement of the manufictory. Andin Muther
v, Fraser (2 K. & J. 288) Wood, V.C, who was
there judge both of the fact and the law, came
to the conolusion that machinery afized not
more firmly than the articles in question by the
owner of the fee to land for the purpose of
carrying on a trade there hecame part of tho
land. This was decided in 1856, And in Walm-

dley v. Milne (7 C.B, N8, 115), the Court of ,

Common Pleas, after having their attention
called to a slight misapprehension by Wood,
V.C., of the effect of Hellawell v. Eusiwoed,
came to the conolusion, as is stated by them at
p. 131, * That we are of opinion, a8 a matter of
fact, that they were all firmly anuexed to the
freehold for the purpose of improving the in-
heritance, and not for any temporary purpose.”
The bankrupt was the real owner of the pre-
mises, subject only to a mortgage which vested
the legal title in the mortgagee until the repay-
ment of the money horrowed The mortgagee
firat erected buths, stables, and a coachhouse
and other buildings. and then supplied them
with the fixtures in question for their permanent
improvement. As to tbe steam engine and
boiler, they ware necessary for the use of the
baths. The hay-cutier was fixed into & bailding
adjoining the stable as an importaut adjunct to
it, and to improve its usefulness ng a ntable.
The malt mill aad grinding stone were also per-
manent erectiorns, intended by the owner to ndd
to the value of the premises. They therefore
regemble in no particular (exoept being fixed to
the huilding by screws) the mules put up by the
tenau: in Helluwell v. Baatwsod. 1t is stated in
& note to the report of the case that on a suhse-
quent day it was intimated by the court that
Willos, J., entertnined serious doubts as to
whether the articles in guestion wers not chat-
tele. The reason of his doubts is not. stated,
bat probably it was from a doubt whether the
Exchequer had wot, in Hellawsll v, Eustwood,
shown that they would have thought tnat the
srticles were not put up for the purpose of im-
proving the inheritanes, and from deference to

that authority. The doubt of this learned judg
in one view weskens ths authority of Walmsley
v. Miine, but in another view it strengthens it, ag
it ghows that the opinion of the majority, that
a8 6 matter o fact the hay-cutter, which way
not more firmly fixed than the mules in Hellawel!
v Kastwood, must be taken to form part of the
laud, because it waa * put up as an sdjunet to
the atable, and to improve its usefuluess ns 5
stahle,” was deliberately adopted ns the bagis of
the juldgraent ; and it is observed that Willes, J,
theugh doubting, did not dissent  Wulmaley v,
Mitne (7 C B, N.8., 115} was decided in 1859,
This cave and that of Willshear v Cottr | soer
authorvities for thiv principle, that where ap
artigle is affixed by tha owner of the fee, though
on'y affized by bolts and screws, it is to ba con.
sidared ag part of the Innd —at 41l events, wherg
the object of setting up the article is tn enhanoe
the value of the premixes to which it in annexed
for the purpnses to which those premises are
spplied.  The threshing machine in Willskear v,
Cattrell was nifixed by the owner of the fee to
the barn as un adjunct to the bara, and to im.
prove its usefuluess asa bara, in much the same
seuse as the hay-cutter in Walmsley v Milne
wns nffized to the stable as an sadjunct to it, and
to improve its usefulness a8 a stable. And i
seems diffteult to say that the machinery in Mather
v Fraser was pot ns much affixed to the mill nean
adjunot to it, and to improve the uefulnossof the
mill ag such, as either the threshing machine or
the hay cutter. If, thereforo, the matter were now
to he decided on principle, withnut reference to
what has been doue on the faith of tire decisions,
weo should be much inclined, notwithstanding the
profound respect we feel for everything that was
decided by Parke, B., to hold that the looms now
in gquestion were, as a matter of fuct. part of the
land, But there is another view of the matter,
which weighs strongly with us.  Hellawell v,
Erstwood was a decision between laundlord and
tenant, not so likely to infiuencs those who ad-
vance money "~ morigage as Mather v Fraser,
which was a decision diractly between murtengor
and mortgagee Wo find that Mather v Fraser,
which was decided in 1856, has been acted upon
in Boyd v. Shorrock, by the Court of Queen’s
Beuch, ia Longhottam v, Berry, and in Dreland in
Re Dawson, Ir. L. Rep 2 Bq,  These ciges are
tos recent to have been themuelves much ncted
upon, but they show thnt Mather v. Fraser hag
beea generally rdopted as tho ruling ense.  We
cannot, therefore, doubl that much wmoney has,
during the last sixteen years, been advanced on
the fuith of the decision in Mather v Fraser It
is of great hmportance that the law ns to what ls
the seourity of a mortgagee should be settled;
aud without golug 8o far as to eny that the deol
sion, only eleven ycars old, should he upheld‘,
right or wrong, ou the priuciple that ** commums
error facit jus,” we feel that it should, not he
reversed unless we olearly see that it is wrong
An alrendy said, we are rather inolined to thiok
that if it weve res infegra we should fiud the vnume
way. We think, therefors, that the judgment
below shou'd be afirmed,
Judgment affirmed,
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p4ueMaN v. THE Pacirio Steam Naviaarion Co.
. Qurriage by sea— Wilful act and default—Exemption of
’:arn'er Jrom hability, under special contraet,

A special contract, entered into botween a shipowner and
& pasgenger by sea, contained & provision that the ship-
owner would not be answerable for loss of baggage,
«ynder any circumstances whatsoever,”

Feld, that such a stipulation covers the cage of wilful de-
fult and misfeasance by the shipowner’s servants.

Martin v. Great Indlan Peninsular Railway Company (17
LT Ree&). N, 8. 849; 37 L. J. 27, Ex.; L. Rep, 3 Ex. 9)

lain
exp {26 L. T. N. 8. 704, April 22. 1872

The plaintiff became a passenger on one of the
defendants’ veasels from Rio Janeiro to England.
On taking his passage he signed a contract by
which the company engaged to earry him and
bis luggage upon condition, among other things,
that the company would not be answerable for
Joss of or damage to the luggage 'f under any
oiroumstances whatsoever.” On the voyage the

laintiff ‘s portmantesn was lost through the neg-
igence of the defendant company’s servants,
The platntiff brought an action for the loss of
the porimanteay, averring in the declaration that
the loss was oacasioned by the wilful act and
default of ‘the defendants,

To this the defendnnts pleaded, setting out the
terms of the contract.

Replication. that the defendanta did not use
proper skill nnd care, but were guilty of gross
ntgrigenee and wilful default, and that, by reason

of the said gross negligence and wilful default, !

the luss wos occasioned, and deriucrer to the ples.

Demurrer to the replication.

Garth, Q. C., with him, Morgen Itvward, for
the plaintiffs.—~The aot complaived of is a wrong-
ful st of the defendants’ own doing, against the
eonsequences of which no forn of contract ean

roteot them. The contrset would protest the
efendants in a onse of ordinary negligence, but
pot in & cuse of wilful misfensnace or default.
The courts have never held that a company could
soreen itself from liability in such cnses, nnd it
was to pievent such attempts that the Railway
and Capa' Traffic Aot, 17 & 18 Vie ¢t oap. 81, was
saued, Ho cited Pesk v. The North Staffordshire
Railwoy Company, in the House of Lords, 8 L. T.
Rep, N. 8. 768- 82 L. J. 241, Q. B.; 10 H. L.
Cas. 748 ; Story on Bailments, . 548 ; Martin v,
The Qreat Indian Peninsular Railway Company,
17 I. T. Rep. N. 8, 840; 87 L. J, 47, Ex.;
1. Rep. 8 Bx. 0.
Cohen, for the defendants, was not called upou.

Kzerry, C. B.--The defendants in this aase are
entitled to our judgment. It is only necessary
fo read the contract in order to decide this crae.
The defendants are not to be liable for the losa
of luggags ‘* under any circumstances.” This
‘i gross negligence ' of the defendants’ servants
is & i ciroumstance;” so is * wilful default.”
If the wot had been actually done by the ship-
owners, the act would have been a trespass,
whataver the contract might be. But this is the
aot of the servants, and the action is really one
for breach of contract. Martin v. The Great
Indian Peninsular Railway Company is dlstin-
guishable, for there the freedom from liability
only extended to the time during which the bag-
gege was to be in the charge of the troops.

MarTiv, B.—1 am of .ne same opinion, as far
as [ cen ses from the imperfect statement of facts
we have before us. The defendants are not
under the labilities of common carriers, and
they are {ree to make any terms they clhoose.
Probably the words in the special conwrast were
ingerted for the verr purpose of exempting the
company from liability for the acts of their ser-
vauts,

BramMwrLt, B.—1 am of the same opinion.
Primd fucie, the defendants are not linble, for
the contract eays they are not to be lisble for the
loss of baggage under ‘‘any ecircumstances.”
A loss hus occurred under certain eircumstances,
and the plaintiff is seeking to recover. Nextwe
must consaider, is there any implied exception?
I am of opinion that there cannot be, for the
parties ocould easily have expressed it: ses the
Judgment of Manle, J., in Borradaile v. Hunter,
6M &Q 639; 12L.J. N. 8. 225, C.P. Then
jt is urged that in certain cases the Legislature
have interfered. That, as far as it goes, is
against the plaiutiff’s enso. And the sourt will
not extend the Railway and Cansl Traffio Act
further than they oan help, for it hes been already
the csuse of more dishonest trausactions than
sny Aotof Parliament,

Creasny, B.-—What is the meaning of the word
teircumstances?” IfindinJohoeon’s Dictionary
that the word **circum-tance,” in a legal sense,
means ‘‘one of the adjuncts of o fact, which
makes it more or less oriminal.” Arguiog from
this definition of **circumstance’ by analogy, I

. should think the words {p the contract will gover

the precent case.

QUEEN'S BENCH,

WEeLLE v. ABRAHAMS.
Trover— celony by defrndant—Defendant’s application lo
set aside verdich,

In an action of trover for a broveh ; pleas not gullty, and
not nossessed ; the jury fuund a verdiet for the plaintit,

Upon & rule for a new trial, eh the ground that the facts
alleged had establighed a felony by the defendant, and
on the ground that subsequently to the verdiet eriminal
proceedings had bren instituted againet the defendant:

Held, that thoso were not grounds for setting agide the
verdict upon applicadun of the defendant.

Willock v. Constantine, 2 K. & C. 148, discussed und ques-

tioned.
(26 L. T. N. 8.—May 2, 1871.1

This was an action for the conversion of a
diamond brooch, tried before Lush, J., &t tha
last Liverpool assizea. The defendant pleaded
only not guilty. The jury fornd & verdiet for
the plaintiff; damsges £150, the value of the
brooch.

Ascording to the evidence of the plalatiffa
wife, sha left & parcel of jewellery, containing
amongst other things this broooh, with the
defendsnt, who was o jewellsr and pawnbroker,
for the purpose of security for a sum of money
she wanted to borrow. The defendant refused
to advance the sun: she required, and returned
the parcel, but, as the plaintiffi‘s wife alleged,
the defendant abstracted and kept this brooch.
Defsndant and his son both aeserted that the

arcel did not contnain such & broosh, but the
Fury found & verdiet for the plaintif. Criminal
proceedings were afterwards commonced against
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the defendant for stealing thia brooch. Uefen-
dant had pnid the amouut of plainti®s judg-
ment aand cuats,

Torr, Q €., for the defendant, had obtained a
rule nist for u new trial on the ground that the
evidence tended to prove a telony: and on affi-
davits of the facts subsequent to the tial, that
is, a eriminnl prosecution for the fetonious stenl-
ing of the brooch slleged to huve been couverted
in the action

Aspinatl, ¢ C., for the plaintiff, shewed cause.

Torr, Q C., supported the rule,

The arguments upon the rule came on by way
of motion, when the following were cited and
discussed : Creshy v. Leng, 12 East. 405 ; Stone
v. Mareh, 6 B & C, 6513 Gibson v, Minet, 1 11
Bl 66Y; Waite v. Spettigue, 18 M & W, 6033
1 Hale, Pieas of the Crown 546; Com. Dbig.
¢¢ Action on onse,”’ B. B1; Dawkes v, Coveneigh,
Styles 846; 1 Sm. L. C, 6th edit, 267: 9 & 10
Viet. 0. 98, 8. 1 Harris v. Shaw, Cas temp Ld.
Hard. 344: Wellock v, Constantine, 2 H. & C
W46 Hurlham v, Cobh, Win Jones, 147 ¢ Gim-
son v. Wonfjull, 2 C. & P, 41y ligging v
Butcher, Yeiv 88 [3ee nlyo Bishop's Criminal
Law, vol. 1, secty. 553 1o 6635 wud Prosser v.
Rowe, 2C & P 421.]

Cocspugy, CJ —This rule must be dis-
charged, There i3 2 rule long established, in
fact coevnl with the law of Euglaud, that where
& certain statement of faots diseloses at the
same tme o civil injary to &h individusl and a
public injury. the civil injury is suspended untit
here has heen a prosecution by the party in-
Jured  That is the law 3 the question ix, how is
it to be entorced? It mmy be that the person
agsingt whom n prosecution iy impending may
plead that he is in the position uf' n felun, nnd
mny thus step the eivil actisn, Idy vot say su;
it certuinly waulid be to alluw n person to nilege
his own crimiunlity, To bring a civil activn
while the prosecution was going on may be
oppressive.  Utwder such circumstances, :he
eourt, as it i3 always willing to du, might, by
the exercise of ity summary jurisdiction, sty
procevihings. v suppice a person neglects to
prasecute, preferting frem selfish iuterest to
bring a eivil action, a public proseoutor might
apply to the court to interfere and preveut Lis
deriving the benefit of the fruits of his action.
The oniy quostivn in this case is whether my
brother Lu-a ought to huve interfored either by
nonsuiting the plaintiff, or, if he refused to be
nonsuited, by catering & verdict fur the defen-
dant. I canunt see whence he derives the power
to do either. A judge at Nisi Prius has sot the
power of the court, nor is he niwnys even a
member of the court in which the actiou is
brought. Il is merely the instrument of the
court to try the iesue upon the record. Passibly
he might refuse to try the cause. But when the
oause bas begnu, the judge can only deal with
the issues before him. In this case they wers
ngon the pleas of nat gailty and not possesssd,
The property was the plaintiff's, and the defen-
dont had converted i, 1f he convert:d it animo
Jurandi, the conversion would amount to

felony, and he would be liable to be proresuted.

Whether the counversivn was felonious or not
was & question of fuet. How was the judge to

T ——

direot a nonsuit, or how could ha lenve sueh a3
qnestion to the jury 7 There was no 8ush isgge
und the judge had no power to do so.  Thig {;
an application fer & new frial on the grogyy
that upon the facty the Judge should have pop.
suited, or entered s verdict for the d-fendang,
He ghould have done this, it is alleged, on thy
ground that the fusts showed that the defendsy
had commitied a felony. At the trial Mr Top
properly, would not have admitted that ﬂu'
defendant bad comwitted a felony. He ocomey
here applying on fasts which, he snys, shew,
felony, and denies that o felony was committeq,
He applies on fucts of which he deunies thy
truth. He has, therefore, no lucus standi. Thy
ouly ground on which he could apply would bg
that he had committed a felony.

Bragpury, J.—1 am of the srmo opiniey,
There are, no doubt, mnany diota of high ay.
thority that where there is & civil injury whicy
is alsc the vubject of a criminal prosecution fop
felony, it is the duty of the person injured firg
to prosecute, and that he cannot go on with his
civil remedy until he hag prosecuted. There iy
no case, however, before those of Gimsen v,
Woodfall (2 6. & P. 41), and Waite v. Spettigus
(18 M. & W, 803). in which that rule Las been
neted upon. It is quite possible that such o
duty mmy lie upon the party injurel  Upon g
proper case mmde on behnlf of the Awiruey-
General, acting in the ewpacity of public proge.
cutnr, showing ant such an notion was brought
by a person desiring to avoid prosecuting, or in
any way to compromise a feluny. the court
wight atny proceedings in the action. I douby
wheth v, upon the appliontion of u defendant
who way being coriminally proceeded ngiinst,
sneh an action might not be stayed until the
criminnl progeedings were diaposed of, on the
ground of his being harag-ed with the two pro.
cevdings at the sume time,  Now, it i3 said that
it was the judge's duty to nonsuit the plaintiff,
or to direct o verdict for the defendant At the
trin} the question to be docided was: Did the
defen-dant gonvert the goolds mentioned in the
deelarntion to his own use? Xf the jury had
found thnt the fucts had amounted ts & feiony,
wara the jury to say that the defendaat w-s not
guilty ot the conversion? I do not thivk that
the defeninnt coud have pleaded » good plea
that the conversion chnrged ngainst him in the
deolaration was n felony. 'The autbority for the
series of dicts which have heen quated is to be
traced back to the onse of Markham v Cobh
(Wm. Jrnes 147), decided in the time of Charles
L. This was an action of trespn~s for eutering
the plaiutiff’s house and taking £3000 of his
money. The plea was, that the plaintiff pre-
cured the defoudant to ba iudicted and couvicted
befare the justices of gaol delivery of the coualy
of Nottingham for hurglariously entering the
said bouse and taking therefrom £30C0, which
wns the trespass alleged. To this plea the
plaintiff demurred The ples in effsot was, that
the plaiutiff had olected to tnke criminal pro-
ooedings against the defendaut, and therefore
could nnt go on with this civil action. The
decision in that onse as to the elestion was that
» party had an eleotion betwean bringlug tres:
pass or an appeal; that bringing an nppesl
would be a bar to bringing ua nctien for the
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treapare : but that a convistion upon an indict- | be a mistake in opplying the rule to enll upon
ment, which v;in“sntheTsl;u; (:lf the‘ki?f, was nor ‘hetjl;”;'y tott;l-y 8 question of felony which was
par to an actiom, en there is the case of | not befors them.
iaging V. teh Velv, o T n o .
_ Higgina ¥ Butener (Yolv, 89)  Thus as ua Lusu, J.—I am of the samo opinion The
gotion brought by the plaintiff for assauiting his L . s
fe, whereby she died. It was objected that party injured should. in the firat instance, prose-
'if! . was objeote oute, nud untif he dues 80, cannut obtain pedrese,
this was & persounl aotion, which died with the | . b
wifs. Tunficld. J. says: * If & man beats the That is the rule; but how it is to he onfurced
vife. e o b we nr2 nowhers ijuformed. No instance has
gervant of J. 3. 8o that he dies of that battery, b ioued iz which the oivil d
il not hav : : h been meutioned to us in which the oivil proceed-
the master shall not have an aotion agninst the N n
. ing has bean stayel. 'The deferdant cannot
other fur the battery and less of the serviee, . NG N A
A s .| set up his own criminality. The judgs at Nisi
besause the servint dying of the extremity o, . . A . .
battery, it is now bscome un offence to the Prius cannot interfere in the middie of the trial
gr:“ bgi,ng couverted into felony, and tl'mt of the cause. He caunot refuse to try the ciuse.
&0“; the partioular offenc. wad r{;ate wron He oannot atay it. He cannot nonauit the plain-
fered to the master before andphis action ig tiff, if there bo evidencs to go to the jury in
:hereb lost.”  After thet oomes the unse of | *0PPOTt Of his oase upon the issues joined. = He
ereby ) . . onnnot direct a verdict contrary to the evidince,
Dawkes v, Coveneigh (Stgles, 846). This was an If the declaration on the fuce disclose a felony,
in~ k) '
a‘go;legfw;‘::ﬁs;ui&lg;} mx'rggs;mry:gﬁﬁ'{v:& that would ba a ground for dewmurrer, or for s
found to the effeot thas the defendant did felon- | 00U in arrest of judgment.
lously break the house and carry away the £250 Qusiy, J.—1 am of the same opinion. This
and was indicted for it, and was found guilty | is nn application for & new trial ou the ground
sud burot in the hand for it.  The question was | of misdirection; that the judge should have
whether, under thess circumstanoes, an sction | directed & nousuit or s verdict for the defendant
fortrespulss was miintainuble by the party in- | on the ground thut he had been guilty of a
jured.  There was at first s difference of npision felony. The defendant did nat say & word at
smongst the Judges, but upon re-argument the | the tiinl about 4 felony. e took his clinnce of
whole court agreed with Roll, C.J.,, who said: | a verdict. Nuw he says that o fe'ony was com-
“This is ut‘tez{’n conviction, n‘nd’ wo there is wo | mitted. This is a gosilinn inc«vtlﬂ{stelll with
fear that tho felon shall not be tried; but if it | that which he took at the teial. He has no right
were befure cunviotion, the actio. would uot e, | to come hers under these ciroumstance, Is
for the danger the felon might not be tried. And | there any case where such a course hns been
there is no inconvenience if the action do lie, adopted, or where such o plea hus been pleaded ?
;:;! siugo l;e‘lcoultd x'mtI hxwle hnddhis ren;::«l_v ’tl)'hore isinolkl’: "lherte_ lsuch} an !R;)pli‘ki'u(inn has
ore, he shall not now lore it: a there en t imaelf, 8 cannot
is no dnngv; luf compou:(;?ng'f‘orn(h;m:mn;.l” meukc su\cl? n ypre'lcewl:u:.n ljf";: nppenrvdcuupon
Judgment wan nocordingly given for the plaiu- | the face of the declaration, then it might be a
U It miiy be added that the decision in the | easo for demurrer, or for a motion in nrrest of
oase of /liggina v. Duicher wus on the grouud Judgment
that aciio personalis moritur eum personu.  From
the time of the case of Duwkes v. Coveneigh
there was no attempt made to interfere with | T T T T e e
aetions on this mround until tho suse of Gimxon REVIEWS,
¥ Wosdrull. The dicts bad been repeated in
the books, und the lnw had been go laid down .
In that caxe Best, C.J., seted upen it, and made | A 'PREATISE oX TnE Law oF Dayaces: Com-
R&g!’ullllli for nonsuniting the plaintiff,  That prising tho measure, the mode in which
s, however, was overruled by White v. Speiti- " cend o vl ot :
gue (18 M & W. 603.) Then wo come to the they are assessed and reviewed, the practice

oase of Welluck v. Conatantine (4 H. & C. 146 ) | of granting New Triats, and the Law of

In that cxge there was no issue of felony to be Set.off. By John D. Mayne, of the Inner
trled by the jury., The plaintiff, on the fage of

Rule discharged with costs.

the declarution, alleged that a felony had been Temple, ,E.M.lmm' Barrister-at L.aw. The
committed. 'Lhat, probably, would have heen o Second Edition, by Lumley Smith, of the
s for the summary jurisdiotion of the court Inner Yemple, Esquire, Barrister-at-Law,
instaying the action.” No such course, howover,

A Fellow of Trinity Hall, Cambridge. London:
¥8s taken. The onee went down to trial, nud L . 1
my brothior Willes nonsuited the plaintif. The Stevens & Haynes, Law Publishers, Bel

tourt did not set aside that nonsuit. Through- Yard, Temple Bar. 1§72,
out the argument, the dista of the judges . " . .
stemed to b% that the judge was Om.ong iE]x nﬁn. When the firs: edition of this work appeared

saliing, and that what he should have done was in 1856, it was welcomed a8 an able and a

% stay the prooeedings. Tho oourt then sug- | y\\ oy needed exposition of the Law of Dam-
ted & sler processus; bub the parties not

ing sble to ngres, the court thought it right | 2geS. The only preceding work of the kind
to discharge the rule. They might bave set | in England was the old and forgotten treatise

#ilds the nonsuit, on the terias th ¢ all proceed- | .o Sergeant Sayer. In the United States
in the aotion should be stayed until the ?

question uf felony kad beem settled. I do not | Professor Sedgwicke had written a work on
uoderstand the deoision. I think that it would | the Law of Damages that, so far as his coun-




25%—Vou. VIIT, N, 8.}

LA JOURNAL.

[October, 187, :

R ]
Reviews.
- B
try was concerned, supplied s want. Mr. | is no objection to it. On the contrary, th,

Mayne undertook to do for England that
which Professor Sedgwicke had done for the
United States. And it is no disparagement
of Professor Sedgwicke's labours to say that
Mr. Mayne proved himself no mean rival
From the moment that Mayne's treatize
appeared, it secured for itself a place in every
good law library, and a companionship with
Roscoe's Nisi Prius on almost every cireuit.
This was because the arrangement of the
work was good, and the views of the author
in general reliable. His selection and exami.
nation of English and American cases was all
that could be desired in & work of the kind.
Had he explored the Canadian field of forensic
Jurisprudence as well as the American, he
would have enhanced the value of his work.

But as it was, from {ncongruous and widely ;

geattered mnaterials ho succeeded in eluborat. |

ing & concise and readable tremtise on a very :

interesting branch of law,

guish between the right to recover and the
amount to be recovered. People of liitle
reflection may be inclined to smile at the

One of his great dificulties was to distin. | his work frem that of Mr. Mayne.

whole subject of Damages is one so essentyy
for consideration at Nisi Prius, that a work 3
the subject is 2 necessary vade mecum 1o, §
Nisi Prius counsel.

There was a portion of the work more opy
to objection, and of little use to a Nisi Priy
practitioner, viz.,, that which collected com.
pensation cases. This class of cases is gy
generis. Of lato it has grown to such dimeg.
sions as tu demand trestises relating almogt
exclusively to railway and other companly
having compensation clauses in their actsof §
incorporation. In this connection we mon
immediately refer to the law of railway com.
panies by Messrs. Godefroi and Short. The
editor of the edition of the work now befor
us hasg, we think prudently, omitted this clag
of cases, ITe has, however, in all other rei.
peets, retained the original work in its origina!
form. His additions, which are bulky, am
placed within Lrackets, so as to distinguish
Notwith.

“ standing his efforts to compress, the second

edition of the work contains one hundred

¢ pages more than the first edition.

mention of such a difficulty; but, as pointed

out by the author in his prefacc to the first
odition, the right to sue often depend=< upon

" been long needed.

A new edition of Mayne on DNamages has
Often have we wondered

" that a second elition was not sooner issued,

the existence of the very circumstances which |

detcrmine the right to damages,

For instauce, :

where the wrong complained of affects the .
" teen years that have elapsed between the first

public generally, the particular loss sustained
by the plaintiff is the fuct which at once gives
him a right of action, and guages the compen-
aation he is to obtain.

Of Jate years the decisions on the question of
damages have been numersus and interesting,
The accumulation of decisions during tho six.

. and second editions have been so great asto

' increase the size of the work one.fifth beyond

S0 in activns against

executors, the possibility of obtuining any

real satisfaction may depend entirely upon
the form in whieh they are sued, whether in
their representative or personal capacity. In
many cerses of torts, no measure of d.mages
can be. stated at all, and the only way of
8p, "oximating to such a measure is by ascer-
taining what evidence could be adduced in
support of the particular issues.

The author did much to overcome the diffi-
culty we have mentioned. His inability to ds
80 altogether, made some portions of his work
ressmble a treatise on the Law of Nisi Prius,
rather than one exclusively appropriated to
Demages. For this he apologizes in his pre-
face to the first edition. But no apology was
pacessary, The fact that his work in some
parts resemblos a treatise on Xisi Prius Law

I

its original dimensions.

Mr. Lumley Smith, the editor of the secend
edition, has been very modest in attempting
to proclaim what he has done. He dces nof
oven give us the number of additional cases
included in the work, but these cannot fill
short of a thousand. The original work con:
tained reforences to about two thousand cases.
This edition has no less than three thoussnd
cases. The reading of these cases so as ¥
understand them, and the placing of them
when understeod in the appropriate parts of
the work, was & task of great lahour and
heavy responsibility. The editor haa also, ws
should mention, made a selection of American
cases since 1856, In a future edition we hope
there will be some references to the decisions
in this part of the British Ewpire. Of Iale
we have bad oceasion to point out the omis
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Sions in this respect of more than one English
futhor, We shall continue to do so as long
33 necessary, but hope that before the lapse of
Much time English authors who extend their
®xplorations to the legal fields of our Ameri-
®an cousins will be induced to ‘“cross the
line” and make use of some of the fruit
Which we have in such abundance for their
Use, and which we can assure them is worthy
of their acceptance.

We do not intend here to give a summary
of the contents of the book. The original
¥ork is go well knowr as to render this unne-
Cessary, But we may say that the second is
Printed in larger type and on better paper

- ¥han the first edition. This perhaps may be
*xplained by reason of the change of law
,Publishers. The present publishers (Messrs.
Stevens & Haynes) are taking the lead of
Older houses in London in the law-publishing

Usiness, They deserve to do so. Their en-
terprise and business ability merit great praise,
¥nd, better still, substantial patronage.

Tz Law MacaziNg AND REVIEW. April, July
and August, 1872. No. IIL, New Series.
London: Butterworths.

This is now a *“monthly journal of juris-
" Prudence for both branches of the legal pro-
®88ion at home and abroad.” From the three
Mmbers of the new serics which have reached
% we should say that this valuable review
I not lose caste by the change from a quar-
tly to a monthly ; it will be even more
eceptable in that it will be more frequent.
® Adugust number concludes  Notes on the
fmple Church,” We make room for that
DAYt of it which speaks of the Master of the
tmple; .
“The master of the Temple has always held
Position of honour. The greatest name in
S list js undoubtedly that of the “*judicious
O0ker” In the Life of Richard Hooker, pre-
med.to the edition of his works, in 1668, it is
. t‘lmoned that, in 1585, a Mr. Aloy, master of
® Temple, dicd—a man so well loved, says the
O8rapher, that he went by the name of Father
. His predecessor, and the only one since
oform, had been Mr. Ermstead. Hooker
%Ceaded him, being selected thereto on account

v 18 saing like life, He was then thirty-four
. t o

wt once entered into controversy

»
lm_x‘"‘ of Hooker: Hooker's Works, p. 9, edition, folio,

"

with the lecturer, a Mr, Walter Travers, The
latter was a friend of Cartwright, and one of the
great leaders of the Presbyterian echool, which
had given forth Martin Mar-prelate, and other
books and pamphlets, which were disturbing the
peace of Elizabeth and the Anglican party. Itis
said that Travers had hoped to be appointed
master of the Temple, and to put his Presbyterian
views of church government into practice. He
was a man of blameless life, and, even according
to his enemies, of great learning. His great
offence was that he had taken ordera at Antwerp.
He kept up a correspendence with Beza at Geneva,
and with others of his way of thinking in Scot-
land. Hooker and Travers seem to have preached
in opposition to each other. They followed, says
the biographers of Hooker, the apostolic example;
for as Paul withstood Peter to the face, so did
Hooker withstand Travers. ‘ The forenoon sermon
spake Canterbury; and the afternoons, Geneva,’
This was clearly dangerous, and the Archbishop
of Canterbury prohibited Travers from preaching,
Travers petitioned the Queen in Council. The
latter refused to interfere. Whereupon the peti-
tion was published, and Hooker had to reply to
it. The two great points in dispute show how
entirely the ‘great vital truths’ of one generation
are apt to be looked on as mere curiosities by
succeeding ones. We dig them from the great
sepulchre of dead and buried controversies merely
to suggest amoral. They were, first, that Hooker
had declared ‘That the assurance of what we be-
lieve by the Word of God is not to us 8o certain
as that which we perceive by sense;’ and secondly,
that he had ventured on the monstrous assertion,
+That he doubted not but that God was mercifal
to save many of our forefathers living heretofore
in Papish superstitions, forasmuch as they sinned
ignorantly ’—a horrible piece of latitudinarianism
which in these days would pass unchallenged,
Hooker was gentle enough as well as ‘ judicious,?
but he could hit out very neatly. Take this, for
example, ‘ Your qut argument cousists of railing
and of reasons; to your railing I say nothing ;
to your reasons, I say what follows.’ The con.
troversy divided the lawyers into two parties:
the younger going mostly with Travers, The life
in the Temple was too busy for the gentle Hooker

and, in 1591, he petitioned to be removed, and
had another living presented to him. His
« Ecclesiastical Polity’ was written whilst living
in the Temple, and was the result of the contro-
versy just mentioned. Hooker's marriage hardly
geems to justify the adjective ‘judicions,’ which
ususlly accompanies his name, Recovering from
an illness, he came to the conclusion that it was
well he should marry, Instead, however, of look.
ing out for & wife, he commissioned his landlady
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to do this duty for him, Bhe made a selection,
and hor own daughter became the wife of Hooker
The marriage was about as unsatisfactory as
might have been expected, Hooker's peculiarly
gentle character, his simplicity, disinterestedness

and ntter unworldliness, combined with u.; nitain- |

ments and ability, his sweetnesa and Yight, made
him a favourite; and within a few years of his
death caused his name to be held in a veneration
more resernbling that of & saint than that of any
other modern English divine. Hooker was suc-
ceeded by a Dr, Balgey.

Sherlock’s name rauks next in the list of those
who have held the mastership of the Temple.
He was in many respects a model and a typical
Anglican clergyman, Living in vivlent times, he
refused on the one hand to become a violent man,
and on the other to abstain from taking part in
the grest controversies which were occupying
men’s winds. 1lis first noteworthy appearance
was when, towards the end of the reign of Charles
IL, an order-in-council was ivsued forbidding the
clergy to touch on controverted poiuts uf theo-
logy. What this meant was. of course, that
though they might preach the doctrines of the
Church of Rome to their hearts’ content, they

lock refused compliance, and beeame uupnpular
at court in consequence,  Tn 1888, when James IT.
issued his Declaration of Indulgence, and ordered

it to ba read in all churches, the leading clergy of |

London met together to consider whether or not
they should comply with the royal command.
Bherlock was amoeng them, and was one of those
who determined not to comply. A little later he
was present at a still more important meeting,
convened at the Palace of Lambeth, The famous
seven Bishops were there, together with Sherleck
and others of the leading city clergy. The peti-
tion, as our readers know, was signed only by the
bishops, but doubtless they represented the views
of Bherlock and his companionrs. It is sufficient
to mention that Stillingfleet, 11llotson, Tenison
and Patrick were there as well ag 8herlock, to
show that the non-episcopal part of the meuting
had an amount of capacity among them fully
equal to that found in the bishops. When the
Prince of Orange and Mary accepted the sove-
reignty, Sherlock’s old instincts as & clergyman,
who had doubtless preached in favour of divine
right of kings, wae too strong for him. When
wo remember the wonderful declarations to which
the clergy of that day had subseribed--as, for
example, that they belivved that it was unlawful
in any case to taks up arms against the king—
the wonder is, not that a man hers and there
should be found like Sherlock, with a consclence
unable to transfer his alleglance from a king who
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must not venture to attack these doctriner, 8her. :
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had in fact been deposed by arus, to one who, iy
accordance with the views all but uni ergq]}

tanght by the clergy, was a usurper who hud laig
liis hinnds on the Lord’s anointed, but that so foy
among the clergy should have been found to by
constant to their old professions. Sherlock ry,
fused to acknowl dge William IIL, snd becams
one of the nonjurors, Thenceforward, for a time
at least. he wag the great favourite of the Jaeo.
bite party. Subsequently he saw his way o
taking the oatha”

Caxnapian Montuny axp NatioNan Reviaw,
Toronto: Adam Stevenson and Co., Pyb.
lishers, August and >eptember, 1872,
The editors, we notice, are departing from

the plan of giving the names of contributoers

to the articles in every case. We think i}

was a mistnke so doing, and are glad w g

the change. We commend to all lovers of the

early history of England an inimitable sketeh
of King Alfred and his Times—especially in
connection with University College, Oxford—
under the title of .Alfredus Rex Fundator

Tha gketch

of Lord Elgin will be read with much interest

by the admirers of that most estimable and
useful man.

e

A Chinaman was sworn in New York re.
cently accordirg to his native custom. An
interpreter and a queen's ware plate were pro.
cured ; the interpreter repeated the oath and
the * [leathen Chinee' waved the plate twics
in the air and brought it down with a tremen.
dous erash upon the table, after which he pro-
ceeded to give his testimony, Qur courts are
exceedingly compliant to the religious ecces
tricities of witnesses, and all that is essential
to the validity of au oath is the belief in s
Supreme Being, who will punish perjury; the
form is left to the religious notions and coutt
customsof the witness. Now we supposeifs
Mahommedan should be sworn in New York
he would be furnished with the koran; andif
a Hindoo should be called upon to testify, his
demand for the vedas would be gratified; or
if, like the Quaker, he should object to nwem-
ing by his Lible, he would be allowed to swes
according to his native custom.—.dlbany Los
Journal.

o TR———

The DParls Figaro snys that the argumentior
the defence in the late Irish murder trial wat
borrowed from & French lawyer, M. Chaix d'Ent
Ange, who, in behulf an assassin, urged the fol:
lowing plen: ¢ Suppose that the unfurtunste
vigtim had been struck with spoplexy betwets
the moment when his sssailant lifted bis axe
that at which the axa fell upon bim, in such cast
you will have condemned an innocent mas."




