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OHLI‘ '1() QLBbt RlBl lh

As some Subscribers do not yet understand our new wethod of |
addressing the * Law Journal,” we take this opportunuy of giving
an explanation.

The object of the wystem 13 to wnform eaci indverdual Subscriber of
the amount due by hun to us tv the end of the CURRENT year of
publication.

Tlas object i effeciel by prining on the wrapper of each numbicr—
1. The name of the Subscriber The amonntan arrcar. 3. The
current year to the end of which the computations nade.

Tuus “Jokn Smuth $53°60 7 This jequaties that, at the end of the
yrar Y860, John N uth widl be indebted to us in the sum of 83, for’
the current volume,

Sa s Henry Tomphkine 825 °60 7 By ths ws siqafied that, at the
end of the year 1860, Honry Tomphans will be tnlelted (o us in the
sum of 823, fur & volumes of the ** Law Journal.”

Many persons take 33°60 to mean & dollars and 60 eonts This
te @ mestale. The < 607 ks cofercnce tu the yeur, and not to the
amount represented as due

THE LAW JOURNAL

With this number we close Vol me VI. of the {pper.
Canada Law Jouinal
The cunclusion of the volume suggests to us the consider- :
ation of the following questions as to the past, the present, :
and the future :——What have we done? What are we-
doinzg?  What shall we i

As to the irst question.

dv ?

¢ have instituted and con-
ducted, with a fair wesie uf suceese, the only legal
perivdical in Upper Canada.  We have secured the patron-|
age ol a wide class of readers in the legal profession and

< fauls to give us preper support.

. money.
.it, aud yet from year to year neglects to pay for it, robs us
of the reward of our industry.

. make little ¢f advertiseweuts;

it
_sorry to say that a large proportivn of our readers, while

out of it.  We have taken a position that entitles ws to

{ the support of all who are in any manner concerned in the
. administration of justice in Upper Canada. We have widen-
ed the cirele of cur influence till we find ourselves the organ

of all interested in the administration of the law or its
We have done much to give
We have

amendment and improvement.
to lucal courts an abiding place in the land
done much to procure the enactment of several benefi-
cial laws.  1In a word, we have dune, to the best of our
ability, all that we have undertaken to do.

As to the second question.  We are duing our best to
make the laws known and respected. We take every
apportunity of disseminating information of service to our
readers.  We lose no opportunity of tendering advice to
all oficers concerned in the adwministration of justice, to
whatever Courts belonging; and to thuse engaged in the
working of the municipal institutions of the country.
We seck to produce among local tribunals, uniformity as
well as soundness of decision. We herald supgested im-
provements of the law. We scize every opportunity of
serving our readers within the scope of our undertaking.

As to the third question  We shall continue to do what
we have done.  We shall, however, be happy to improve,
and feel that there is room for improvement.  We shall be
elad to reccive sound advice and wot slow to act upon it.
Cur aim is to serve our patrons, and in return we shall ask
only a fair support.

This brings us to a subject upon which we desire to
touch. What is the support of a periodical ? The good-
will of its readers and their aspirations for its success are
not to be despised ; but something more is needed to en-
sure its success—a matertal support is requisite.  The man
who wishes us all success, but withholds his subscription,
A law periodical cannot
be edited and published free of co~t. It is an article of
barcain and sale.  If it is of value and is purchased, pur-
chasers chould pay fur it. It relies for support upon the
number of purchasers and the payment of the purchase
The wan who subseribes for our journal, receives

We look only to subserip-
Unlike daiiy newspapers, we
unlike daily newspapers,
we have no political or other ulterior motive to serve. We
ask our readers to take our journal if it is of advantage to
them to do so, and if they take it we ask them to pay for
Nothing can be more reasonable.  And yet we are

tion money for our support.

 they do the one, omit to do the other—they take the jour-
' nal but omit to pay for it.
The amouut standing on our books is very great—
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thousands of dollars.
eet of greut concern; to each of our renders it s of httle
moment.  The inconvenience to exch defaulting reader of |
paying his subseription money would be much less than the
inconverience which we suffer f:om being unable to colfect!
our dues.  Iow long iu this state of things o at?  Not!
long.  We are nbout to cxamine our subscription list, nndé
to instruct ~ur solicitors to deal with those upon whom ouri
entreaty has no effect.

Subseribery in default are without excuse. They cannot |
urce in extenuation that they are ignorant of the amount!
of their iiability to us.
the cover of each number of the Journal ar ho receives it,

To u« it ix in the ngerecate an ob-’

Each subseriber, by reference to

h

can casily discern the precise amount due and payuble tol
us.  Qur new system of keeping accounts and of address-
ing the Journal affords every facility for prompt payment. |
It is no object to us, to increase the circulation of the!
perivdical among men who do not pay fer it—but the  on-
trary  Neither false pride nor the hope of sccuring adver-
tizing patronage prompts us to trumpet the extent of our
circulation. We want a pajing—not a wide and losing
circulation—= circulation that causes loss in proportion as
it widens We have no ambition to swell our list with
illustrious nothings —in common parlance, dead heads.
We prefer therefore, before the commencement of a new
volume, to cxamine our list and if necessary to prune it
We shall take means the most mild of bringing those
endowed with seif respect to a proper sense of duty as
regards the payment of their subscription money. We
shall hand the names of the incorrigible to the exccutioners
of the law, at the same time being quite as unmindful of
their fate as of their patronage.

COUNTY COURTS—JURISDICTION IN EJECTMENT.
(Ovmlinued from poge 241)
We have observed that there is no geaeral jurisdiction
in ¢jectment given to the County Coutts by the act of last
session, that it is only in certain cases, and subject to

certaln circumstances that the action lies; and having!
noticed the first ground lying at the fuundation of jurisdie- |
tion—the limit as to amount—we proceed to notice the:
cases in which cjeetment may be brought :

The first caquiry of the practitioner is, Does the yearly

The right to bring the action is also dependent on the
fuct whether the term has expited or been determined, or
the rent has been sinty days in arrear; and in this order
we purpose noticing cach ground.

The ~lation of landlord and tewant.

The precise relation which the words ¢ landlord and
tenant” are intended to express is not always easy to deter-

mine, though they are terms in constant use  Aceording

[to the meaning in general attributed to these words, the

terms are corrclative 5 the word landlord hmporting o party
why grants a lease, the other the party to whom granted.
« I think,”” says Smith in bis lectures on ¢ Landlord and
Tenant.” “ that [ am not far wrong in sayine that, when
we spesk of landlord and tenant, we have the notion in our
winds of a tenancy limited, in point of duration, within
not so extensive as to render the landlord’s
iuterest practically worthless, and accompanied by some

some bounds,

remunerating incidents to the reversion, such as a rent or,
at all events, a fine in licu of rent, and alo by certain
obligations, such as covenants, or, when the tenancy is
evidener ¥ Ly sowe instrument not under seal, agreements
for the performance of the duties usually required from
persuns taking the description of property demised ” But
this is the narrow sense of the words, though the usual
one, for, *“ia point of <trict Jaw, whenever we find a sub-
jeet in posseision of land, there the relation of tenaney is in
existence between him and somebody or other 7’ * % %
“ Some one or uther must be his superior lord.”
“No person, except the Sovereign, con hold landed pro-
perty without u supctivr lord, und, conscequently, in con-
iemplation of strict law, the relation of landlord and tenant
is as extensive as the ownership of landed property by sub-
jeets ” (Swith’s Landlord aud Tenant, 34.)

The term tenant may be applicable whatever the nature

E I S 3

fof the estute, whether an estate for years, for life, in fec

simple, or an estate tail 5 but the word is then used inde-
pendently and not corvelatively, us when we employ the
words landlord and tenant speaking in the ordinny sense
of lessur and lessce.

Aad, as has been noticed, the term lawedlord does not
necessarily import one who crunts a lease, but the owner of
the land.
and tenant” are used independeutly-—at lesst they do not

In the statute before us the words «“landlord

value of the premises fali within two hundred dollars 7 Or | contemplate the sort of tenaney meant when the words are

if a value has been placed on the premises by the parties

employed in their ordinary sense.
Scetion six enacts that ¢ The term ¢ landlord and tenant’

themselves—that is if the place has been rented-—does;
such value, (.c. the rent payable, come within that amount? | as vsed in this act shall be understood to mean the person

The next consideration that presents itself is, as to the ! entitled to the immediate reversion of the lands, or if the
parties; for to bring the act into uperation, the relation of | property be holden in joint tenancy, co-parcenary, or ten-
landlord and tenant, as contemplated by the act, must exist tancy in common, siall be understood to mean any one of
between them. { the persons entitled to such reversion.”
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The (mmediate resrrsion meent in the section i2 obyi-
curly the reversion expeetant upon the tenaney in litization
And the persan entitled to it may or wmay not be the party
grantine the lease to the defendant. For esample, it a
party. sfter haviae demised premises, «ell the property, in
case the lessee refuse to pay the rent or qive up the pro-
perty, we think the vwner, under the purchase, could bring
cjectinent in the County Court, as being the landlord under
the act (or person cntitled to the immediate reversion ;g
for by his purchace hie beeawe owner of the property, sub-
Joct to the tenancy
for a ternie of years, upon the death of tenant fur Life, the
party eatitled to the 1emander in fee could bring his action
ax the person entitled to the premises  But it has been
held under an analageus nclish enactment by Patteson,
J, thut a mere constructive tenaney arising vut of a mort
gage trapsaction i3 not suflicient.  (Jones vo Oheen, I8
L.J, QBB ~). Thiswas arule for prohibition to restrain
the county judge from proccediag in the case, on the «round
that there was no tesaney vroved to exist between the
parties, beyond what was to be implied from the relation-
ship between mortgagor and mortgagee. The plaintiff was
mortiragee of theprgmises; the defendant claimed under
the mortgagor. It was objected at the heoring that theie
was no privity of coutract between the plaintiff and
defendant, but the judge overruled the objection, and gave
judzent for the plaintiff.  Patteson, J., in aivine judg-
ment said : ‘I do not think anything is clearer than that
the act contemplates the ordinary position of landlord and
teuant, and not that existing between morteagor and mort-
gagee 5 and 1 do not find anything in the affidavits to show
that any such relation existed 1n the prosent case between
the parties I therefore think that the county judwe had
no purisdiction to try this case; and that as far as richt i~
concerned, the defendant is entitled to a prohibition, * *
There was a total want of jurisdicetion.”

Oc it tenant for lite dewise premises

Another case has been decided in England upon this
point  (Banks v Keblee, 20 1, J, Q B. 476). It
appeared that an agrecment in writing had been entered
into between the parties, for the purchase of the premises
in question fur the <um of L1348, to be poid by weekly
instalments ot £3 cacl, uutil the whole purchase money
was paid.  Tpon a rule for a prohibition it was held that
the relation of laudlord and tenant did rot exist, and thut-:
the county eourt had no juiisdiction

If vur view be 11ght, the question which a practitioner
should determine as to whether the plaintiff is entitled to!
bring the action i<, simply—is he the party or not (suhirer to -

tenaney) entitled to the preiises indispute 7 1f heis, then,
subjeet to other restrietinns ia the statute, the action lies.
{Ta be cantinued )

ATTORNEYS" BRANCH OFFICES.

[t has been fntimated to us by the Benchers of the Law
Soeiety, that in Upper Canada there is a viclous sy~tem
springing up wherchy nttorneys iving in leading cities and
towns establish in <maller places branch offices, under the
superintendence of articled or other clerke, who receive a
certain propurtion of fees fur work done in compensation
for their services.

We need not say to vur more experienced brethren in the
profession, that in poiot of kv such asystem iy iilegal, and
on grounds of public policy must ohjectionable.

It 13 the duty of an attorney to iustrucet his clerks and
advis¢ personally with his clients, in order that the fonmer
may profit by the instruction so as to qualify thewselves to
pursue the duties and avocations of the profession to which
they arc brought up, and that the latter may reap the hene-
fit of the advice and judgment of their principal (per Rich-
ardson in 7 Maore, 243).

The attorney who, while actually carrying on his profes-
sion in one place, cstablishes branch offices in other places
under the management of his clerks, is unmindful of both
these duties. On the onc hand he neglects his elerks
whom he is bound personally to instruct, and on the other
he neglects those clients who are entitled tc his personal
attention, and the fruits of his cxperienced judement.

In our opinion the case is not at all improved by the fact
that the attorney occasionally makes the circuit of his
branch offices.

Attorneys, after haviag been duly examined and found
qualified to act, are admitted to practice under the sanction
of and with the approbation of the Courts  When admitted
they arc entitled to the privilege and protection of the
Courts, and are subject to punishment by the Courts in
cases of misbchavivur.  The Courts, however, could exer-
cise no control whatever over attorneys if they were allowed

i to have different clorks in different parts of the Provinee,

where clients could seldom if ever have personal communi-
cations with them (see per Burrough, J., 7 Moore, 241).
Besides, the system of remuneration establislied in these
offices, is quite opposed to every principle of public policy
reculating the conduet of the professivn in their relations
to the publie.  The payment of a proportion of profits to

L inexperienced clerks, could oniy be an iucentive to stir up

litization held out to men (or rather boys) whose motives
would not be coverned either by learning, experience, or
common prudence

It is unnecessary to do more than refer to fHopkinson v.
Smith, T Moore, 237, to shew in what light these partner-
ships are viewed in England 1t there appeared that plain-
tiff, an atterney, lived at Dewsbury, in York<hire, and had

.a branch office at Wakeficld, five miles from Dewsbury,
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where he went anee a wecek, and where a person by the
name of Berry, who had lutely been his articled elerks, but
who had not been adwitted an attorney, superintended his
business and practised in his name.  The defendant resided
at  Huddersficld, fourteen miles from Wakeficld, and
applicd to Berry thcre, iv the first instance, to commence
an action against one Naylor.  The suit was carried or by
Lierry.  Between him and the plaintiff there was a private
understanding that for all business done by the former at
Walkefield, he was to reeerve one-third of the profits, und
the plaintiff the remuining two-thirds. It was not shown
that the defendant had ever seen or communicated with _he
plaintiff as to the conductiog of the cause Tt appeared
also, we may add, that Berry was indebted to the defendant
tor spirituous liquors, furnished to him by the latter, before
the bill of custs was ddlivered.  The plaintff brought an
action against defendant for the amount of his bill of costs

The Jearned judge at the trial, upon this state of facts,
was of opinwnn that the plaintiff was not entitied to recover,
on the ground that no proof had been given that he had
been retained by the defendunt s that before a client can
be called on to pay an attorney’s bill of chargzes for business
done by him, in the character of an attorney, he should
have had the benefit of his experience and judgment as the
principal ; that the plaintiff by allowing his clerk to trans-
act his business at Wakeficld and giving him ope third of
the profits, constituted a partnership; that if so, the action
should have been brought in their joint names; and thag
as such partnership would have been illegal in itself, they
could not have been enabled to recover, and so the plaintiff
was nonsuited.

The judges, 7n banc, refused to -ct aside the nonsuit,
and gave utterance to espressions of diszpprobation much
stronger than any we have used.

Tt only remains for us to add that the Benchers of the
Law Soctety of Upper Canada have determined to discousn-
tenance every such transaction, and will not allow the tiwe
scrved by an articled clerk at a distance from his master’s
chief place of business.  This determination will, at least,
have the effect of deterring young men, ansious to become
admitted at an carly date, from becoming parties to bareains
which cvery profescional man of a correet mode of thinking
must condemn in his conscicuce.

We are also iaformed that the Law Society have dis-
covered a practice equally liable to censure, and that is, the
practice of articled clerks, in the last yoar of their service,
comioz to Toronto, bringing with them the agency business
of country principals, and pocketing the ageney fees, or,
some portion thereof, as their own.  This is a practice!

(

which, if discovered in the case of any pariicular student, !

will subject bim not only to ecasure, but probably to pain«
of w more severe deseription

It is our duty to the profession, av well a3 to the public,
to make these remarks; and we hope that they will not be
without some effect upon those to whom they ure espeeially
addressed.

PSUMMARY CONVICTIONS, AND APPEALS THERE-
FROM.
BY A BARRISTER.

A conviction way he defined to be “ A record of the
summary procecdings upon any penal statute, before one
or more justices of the peace, or other persons duiy antho-
vized, in a case where the offender hag been convieted and
sentenced.”

Being a vecord therefore of 2 procceding taken under
the authority of a statute, and in restraint of the common
jaw, which requires that a man shall be tried by his equals,
nothing will be presumed in fuvor of a conviction, but the
intendment will be against it.—Burn 586,

Every thing theretore necessary to show the juri-diction
of the magistrate, the commission of an offence, the hear-
ing and adjudication, must be stated fully and with cer-
tainty.

In 1 Lord Raym. 510, Lord IHolt said, ¢ Cunvictions
aught to be certain, and not takena upon collection ;” and
in Rex v. Harris, T T. R. 238, Lord Kenyon said, « A
eonviction i3 in the nature of a verdiet and judgment, and
therefore must be precise and certain.”

Except in cases where a form of conviction was given
by a particular statute, it was wecessary at common law to
set forth in a conviction—

1st. An information or charge against the defendant,
shewing by whom the complaint was made, the nature of
the offence, and the time when and place where it was
committed.

2nd. The jurisdiction of the magistrate.

Jdrd. A summons to the defendant, in order that he
might have an opportunity to make kLis defence.

4th. 1lis appearance or non-appearance.

Oth. His confession or defence.

Gth Theevidence against Lim, in case he did not confess.

7th. The judgment or adjudication.

&th. That it be under the hund and seal of the convict-
ing magistrate.

The difficulty of druwing up copvictions in due form
no doubt induced the Legislature, in the act relating to
swmmmary convictions, to uive gencral forms, in which many
thinge neeessary to have been stated in a conviction at
comwon Jaw have been omitted.
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In a conviction in the furm given by the statute 16 Vie B v Dain, 58 & C 20 See also Fhther v Cal-

c. 17%, Consol Stat. Can ¢ 103; 1t iv only necossary to Tthorp, 5 8 & KNS 0805 Rer v Rolerts, 1 8tra G085
set forth——- LR e v Sparting, 1 Stra, 497 3 Rer v Popplewelty, 1 Stra.
. P .

1st. The jurisdiction or anthority of the convieting 6265 Ry .S (""'*"'“,'l..-lmrfl Ri})“t l'%hR., 1\‘1"’" Fer
magistrate gusen, Trin Term, + W IV UL Q5 R & HL Dig 121
2ad. The offence of which the defendant is eonvieted,r  Where the offence is created by statute, it is in general
including statewents of the time and place when ard where sufficient in deseribing it to pursue the words of the statute.

conmmitted. —Rexr v, Chandlr, 1 Lord l(zl_ym 5%1; Stamp v. Sure-
Srd. The judgment or adjudication. fand, 14 Yo d, NOS IR O dar. 939,
4th. The hand and scal of the wmaai-trate. | [€a statute ereating an offence or penalty contain a pro-

. [ . . .
First as to the jurisdiction of the magistrate.  He should| viso or exception, the conviction should neeative the ex-

I

style himself oue of her Mujesty’s justices of the peace n Feoption —Roer v Judesy ST R D25 Thispeler v Shae,
and for the count : of ————. 1t is ot sufficient to call) 16 UL C Q. B. 104,

hizasclf a justice, de., witd/n the county, for now corstat{  However, if the excoption i3 cortained in a subsequent
that he is a justice jur the councy, and therefure having ! ctatute to that creating the offence, the exeeption need not
iurisdiction. — Rex v. Doblyn, 2 Salk. 471 When a pe negatived in the conviction. It is incumbent on the
statute gives cognizance of an offence to the neat Justice, | defendant to show that he comes within such cxception —
it should be so stated in the convietion. ltis potsufficicnt) Rer v. Zgll, 1'T. R. 522, And so it would appear where
in that ease to call himself merely 2 justice wn and for the 4 statute in one clause creates an offence generally, and in
county, beeause none but the nest aceessible justice cania subsequent cluusc excepts certain cases.—1 Stra, 555;
have jurisdiction under these words — Sanders, case 1512 Sera 1101,

Wms. Saund. 263, e. A coanviction under a by-law must shew the by-law, thay
Seccond, as to the offence.  The offence of which the the court may judge of its sufficicney.— Reqina v. Ross,
defendant is convicted must also be stated with eertainty, | Mich. 3 Vie. U.C.; R. & M. Dig. 127.
otherwise the conviction will be quashed. The time of committing the offence must also be stated
In Wilson v. Grayhief, 5 C. C. Q. B. 227, a conviction | in the conviction, that it may appear that the prosecution
for sclling lxquor without license, contrary to the form 0(" is commenced in due time, and also to enable the pnrty to
the statute in such cases made and provided, was held bad | defend himself against a second charge.—Salk. 369 ; 2 Stra.
beeause it was not alleged under what statute and for what;gg0.  But the offence need not be proved precisely on the
offence the convictivn was made. day it is alleged to have been committed ; though it must
A cobviction « fur wilfully dwnaying, spoiling and. "be proved to have been committed within the time limitcd
talking and carrying away, sic bushels of apples of the suul for the prosecutivn.—HKee v, Chandier, Salk 378 ; 5 Mod.
Rugers, whereby the defondant commdtted an injury to the {4465 1 Lord Rayw. 5325 feeyina v. Somjison, 10 “Od 248.
" was held not to contain a state-} The place where the offence was committed should also
meunt of an offeace tur whicha conviction could take place 'bc set forth fu the convivtion, in order that it may appear
c—FEuastmean v. foeid, 6 UL C.Q B. 611 tto be within the jurisdiction of the magistrate (Joer v.
A conviction allecing that the defendant did “ruu7(‘. Hazel, 13 East. 139) 5 and al<o that the party may be able
payment of toll al the tll yate situated, ¢, was hdd to defend himself against a second charge.

said yords anld chattels,

insuflicicnt in not \hOWIl}:: that any toll was chlmcd, (I’ ]]u;,]’ as to the Judgmcnt ur adludmd(mn Evcry con-
what toil, or how imposed, or that uny could be climed jvietion must contain an adjudication of the defendant’s
—Reyena v, Haystend, T U C. Q. B. Y. [having been convicted, and there must be a pepalty

And so a conviction which stated that the defendant did | imposed 5 for it is said chat ¢ An appeal is not from the
« pake and receive toll from the Informant, at, &e.wda: r-ljud"mcnt of the Justice as to the fact, but because he has
Fully and mproperly, the salld gute wot biing ina emmlu,n ordered a penalty to be paid, or has commlttcd the defen-
or locality authorized Ty law,” was held bad in not stating 'dant, who wants to stay exceution or be released.”’—Dick-
how much toll was taken, and in not shewing in what-me, {3 8809 Lven in eases where the punishment is
respect the taking of toll was unlawfol —Rigina v Brown,: ‘Gxed by statute there must be an adjudication, for the
4 1U.C.Q BT, i want of which the conviction in Ror v, Jfarris, TF R 238,

A conviction stating an offence to have been committed | was quashed.  In Lec v, Hawhes, 2 Stra. 83%, and fex

in the alternative is had — Rer v. Suadler, 2 Chitty, 519;.v Vipont #2 al, 2 Burr. 1163, convictiors were quashed
9
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beeanse there was no judgmuent of forlciture , and see Jier
v. Ashton, & Mod. 17D

A defendant may be esnvieted of several offences of the
same kind, and of several penaltics in the same convicijon.
—Rex v. Swallow, 8 TR 286,

But under particular acts of Palinment only one ofence
can be committed vn the same day.
29 Car. . e. 7, for exercising a trade on the Lord's Day.
—Crepps v Durden, Cowp. 605 and xee also flar v,
Matthews, 10 Mod. 265 Rer v, Soventy, 70 RO1D2.

As under the statute

Whea several pariies are convieted, several and distivet
penaltics should in geueru! be iniposed, Lut where any
person or persons me prohibited fiwn doing an act wuder
a peoalty, it isa juint offence, and only one penalty accrues.
Rer v. Bleasduale and another, 3T R, 809,

It i3 ulso sufficient in general, 1nd ~ince the siatmie
relating to sumisary convietions it is proper to direet the
ponalty to be distributed as the Jaw circets; but it the act
ereating the offence gives a diseret vnar: power to the
magistrate, either as to the propuortions in which the penaliy
is to be distributed awong different persony, or for different
purposes, ot as to the persons or objects 16 1eceive the
penalty, an adjudication that the {orfeituie be dixposed .
as the law direets would be bad.—Rea v. Dearpery, 2T R
06; Jeex v. Symonds, 1 Yast. 189; Res v. Seale, 8 Kast
668, 073 ; Rex v. Smith, 5 M. & 8. 133,

Where a commitment formed a part of the adjudication,
and it was ordered that ¢the defendants should lie in prison
till they pay their fine,” no precise fine being mentioned,
the conviction was quashed.—f2cx v. Elwall, Stia. 794
2 Lord Raym. 1514.

A conviction for obstrueting a hichiway, and order {o pay
a continuing fine until the removal of such obsruction,
was held bad in Negina v. Huber, 15 U. C Q. B. 588,

In Reyina v, Robertson, 11 U C. Q. B. 624, a convic-
tion of an apprentice aud order that he should give sufhi-
cient sccurity to his master to make satisfaciion, and in
defuult of such satisfaction to be imprisoned, &e., was held
bad, because the justice did not determine what satisfaction
should be given.

Where costs are ordered to be paid the amount must be
specified, otlicrwise the conviction will be quashed for ua-
certainty. — Ko v, Jlall, Cowp. 60; Rer v Ferouson,
Trinity, 3 & 4 Wm. IV. U. C.; R. & H. Dig. 121,

Fourth. Mand aod seal of magistrate. A conviction
ghould be under the hand and scal of the magistrate. It
thereby becomes a recoed of the coavictivn —Dick, Q. 8
893. Without his havd and seal it would he bad, and
would be quashed.

It is weundy dhonzgh not necessary, to add dhe date of the
sadjudieation ; b an impossible o1 incongruous date, i ihe
Feonviction be complete withant ity may be rejected assa-

plusage and will not vitiate — /e v Picton, 2 Past 106
(To be connnd )y

NEW TRIALS IN INPERPLEADER

The subjoined letter i< inserted as desived.
Hihe witter knew of the ease off Regp. v Daty at the vae
of wiitine his fivst communieation he ~hould have refened

CASES.

us to it 3 if he withheld o reference 1o it with any sinisfer
design, he acted a most dixingenuous and unpineipled part.
! Axlezal journalists we desite to place befvie our readers the
best information that our experience and research can fur-
nish, wad no guestion is aasweted without beinyg et cou-
sideied.  Dutitis very possible that & decided exxe may
escape the attentiun of the most dilizent.  The quaeries in-
serted and answered iu the Lar Journol me not werely for
the individial yaerist, but that )1 its readers may have the
i benetit of the ntorwation conveyeldl Ty suppess a case
within the ksowledue of n quedist is waadivady unfairalike

to the conductors sudoesders. We e willmg to believe
that M Whipple did wot know of £g. v. Doty when he
1t is the fisst matter of the Lisd that
has vecusved iu Jie six years since this publication was cowr-
menced and we trust it will be the last
should know and feel that the conductors of this Journal
can have no wish as to any debated question, other than, as
a great Judge once said, (¢ know what the law really is.
We must admit that Ry, v. Doty escaped our notice, be-
cauco it is a criminal oaso  Still we believe vur opinion that
ancw trial may be granted at the present day in Interpleader
cases g coneet.

Reg.v. Duty, (12U C. Q. B.398) was a crtruinal easere-
served. The delendant was convicted of perjury commiited
{ befure the Judze v an Interpleader procecding iu the Disie

fiist wivie to uy

Cotrespundents

sion Court.  So fur as material to the puint un et consnlerit
tion the facts were as follows 1 Aninterpleader swamions was
sued out, and tbe judgment creditor and elalmant apncwing,
the case was heard before w Deputy, duly appoiuted, wha
decided against the eliwant.  Subsequently the judye
tordeied a new trjal; and on ihe sccond trial the defendint
;?Huty gave the evidence upun which he was comvicted of
I perjury.  Several objections were taken at the tiisl. That
bearing on this point was, that an adjudieation haviuz taken
! place before the acting judge, such adjudication was final,
Yand that being so, no ew trial could be manted; and that

) therefore the sceond trial was extia-judicial.

The learned Chief Justice of the Common Pleas, in

1 delivering judgnient, after quoting the 13 & 14 Vie. ¢h 33,
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sec 102, and 16 Ve e 177, <o 7, <l 0 thok tha

an adyudication having Leen made by competent authority
was {ioal aud conclusive, and that it wa< not emmpetent tor
the Judze under the S1th wee of 138 14 Vie ¢h. 53, to
grant a new trinl ©* Thiv decision was in the yrar 1806,

and upon statutes no linger in foree. At that Gme the

procecdinze by way ob Toterpleader wad based on Tth sce.
of 1 Vie cap 177, whivh contained no such general p.'mi-‘

sinn, enabling the Judie (o orant new tiatsas was eontained
in the orizinal act 13 & 11 Vie. el 53, sce &4, which fact
may serve as a clue to the ground of the decision.  But we
have now to deal with the Jaw as contained in the Consol-
idated Act, eap 19, By that act it is provided that the
orders, juduments, and decvees of the Courts shall be final
and couclusive between the parties (<ee. 553), and in the
Interpleader clatse (sec. 175) the same languaze preeisely
is used, namely that the order of the judze ¢ shall be tinal
and conclusive between the parties.”  Then the judge by
sec. 107 ““upon the application of cither party within four-
teen days after the trial, and upon good grounds shown may
arant & new Gial upon such tenws as he thinks reasounable,
The whole
Jaw is now contained in the ~ame act, and to contnd ¢ the
preseut diy that the words ¢ shall be final and conclusive
between the pmities,” in the Interpleader clause debars the
judge from gianting a new trial, would be sometbing like
an absuidity when the same Langnuaye ¥s wsed (o cuses undrer
If it were so it would scem as if
there could be no new tiial in any case.

and in the meantime may stay proceediugs.”

he yeneral jurisdiction.

The picrent statute we take it puts the decrees and orders
of the Division Courts on a similav footing with the jude-
nients of the Superior Court, as Parke, B. observed in
Robinsn v, Sh-glian {12 Jurist 101 ) on an analagous enact-
went, a man wuy apply to the judge w set aside the judy-
ment, but. if ot aside it binds him.

On «till broader grounds there i3 a stronger reason for
delaaatine the power 10 mant new trials in Intevplezder
cases than in any vihier class of cases which eawe before the
Division Comits s dheds nature they involve mwore
difficult and iniricate questionzof law and fuct. They gene-
rally embrave luger and wore valuable rights  Tudeed
theie may be said to be no limit as to value in respeet to
the subject matter, and the very act of bringing the suit
way be made to operate as a stay of proceedings in the
supcrior courts respeeting the same claim.

If theve be good reasun for the provision authorising a
new trial in auy case in the Division Coutts, it applies in a
hich decice te Tnterpleader cases

In view then of the Vi s it wow ~tands and the coo-
siderations referred to, o teiterate a strung opinion that a
new trial on proper grounds be granted in Jatc. “cader

casex in hke manner s in other eases before the Division
Courts.

Mr Whipple's letter we give verbatim on the ground
'meutionod in the trst purt of this article.
: To the Ehiors of the Law Journal,
Hasriron, 29th Ocy, 1860,

Gextievey, -In anawer to my communication of Xth August
“Inat, 1 wee that vou ave of opinion that & Judge of a Division
Court has the loga right to grant @ new trial on Interpleader.
"I heg to refer you to the following veport, Reyina v. Doty on
1298 fol,, of INth vol. U, C. Queen's 1! nch Reports, 19th Vie.,
Trinity Term.
Please notice this in your next issue, and

Ohlige yuar obedient servant,
E. 8. Wurres.

IMPORTANT TO COUNTY COUNCILS.

In other columns will be found the report of a case
(ebson and the Counties of Huron and Bruce) decided
under scetion 70 of the Assessmeut Act, as to the proper
‘nigde of eqqualizing assessnient rolls of local wunicipalities,
and the remedy, if au unjust equalization (- we may be
permitted the expression) be effected.  We confess, how-
ever, that little Jight is thrown upon the meaning of the
' statutable provision in question, and little hope of redress
held out to such rate-payers or such townships as may have
reason to complain that tieir more wealthy and more power-
ful neighbours have made use of their powers for purposes
o. injustice or oppression.

We pass no judgment on the merits or demerits of the
particular application which elicited the judgment we now
publish. The court, unfortunately, does not appear to
have power to dcal with & case of the kind, and simply
infurtus the applicant that his statements on affidavit are
denied by affidavit, aund it (the court) cannot interfere.
The court, however, goes further. It says, that even if
|there were the power to interfere, that power could not
| be satisfactmily cxercised by a tribunal not possessed of

local Luowledge, such as the members of county councils
| are supposed to possess.
L If mewbers of county councils, possessed of the requisite
loeal knowledge, were to act in all cases free from selfish-
Incss-——it’ they were in ali cases to act dispassionately and
disinterestedly—in performicg the important duty entrusted
to them by the legislature, there would Le no cavse for a
higher or other tribunal ; but we know that some men are
prone Lo save themselves and their property at the expense of
their neighbours, and that county councils are not free from
such men.  So long as our human nature remaios what it
is, we think there should be some check upon the proceed-
ings <f county councils, in the matter of equalization of
assessient rolls of local municipalities.
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W adiit thut it present we cannot sucseest the vemeds,
unless 1t be that wentioned by the comit i the case to
which we have made cluvon, vz eleetion at the polls
No far as the enactments ander whicl the cave was deeaded
are unintclligble, the remedy i in the hamds ot the lesis
Iature

DECISIONS OF COUNTY COURT JUDGES,

It iy a fact that several of our County Court Judwes o

not write their nlvininnﬂ an Jewnl 4(1)4'\!}1111\' rar~ed for deet-
sion in their courts, amd do bttle wore than say, ¢ Rule

absolute,” or ¢ Rule discharzed

It is pot for us to conjecture why the opimoas are not |
prepured and delivered as by the gudges of the superior,

courts 1o some dustanees the cause may be want of time
—in uthers, want of Inchnation—in others, want of proper
books to consult—but be the cause what it may, there ave
judees who do wat write their opinions,

I the eveat of an appest, the wane of o« written juda-
ment beeomes not unly @ serbons want, bat a direet vio-
that behulf
the statute (Consol Stat U € eap 15, o0 B3, p 92,

lation of the statule in It 1 provided by

that the judiee, after eortain preliminary requisites, shall,

at the request of the party appellant, certify under hi~

hand to either of the superior enuarts of caumon law,
named by such appellant, the pleadings in the eanse, and
all motions, rules or orders mode, granted or refused
therein, “ toyether awith his own charge, judgment or de-
cision therion,” &c.

We shoull be sorry to say that our remarks have a
general application.  Far from it.  There are many hanar.
able and praiseworthy exceptions; and among these, it is

not unecessary for us to mention, that his Honor dudee’

Mackenzie, of Frontenue, Lennox and Addington, is one
We take great pleasure, and reecive much iustraction in
the perusal of the judzments of that learned gentleman,
and are sure that our readers are as pleased as oursclves to
be put in possessivn of his judgments

County Court clerks would discharge a duty to the pro-
fession by the publication of decisions of their judecs
The publication of the cases will cost nothing, for our
cofumns are a¢ all times open to such contributions. We
contimually invite them, but either from the fact that many
connty judges do not deliver their judgments in writing,
or that county court cleths do not take the trouble to for-
ward thiem, we do not receive as many as we would wish.

In this number we have the pleasure of publishing two
judzments recently delivered by Judge Mackenzie.  One

13 now under review in the Court of QQueen’s RBench, aud .

will be in all probability confirmed. Tt has common sense
at its base, and that i3 no swall recommendation.

THE LAW AND TRACTICEOF THE DIVISION CGURTS,

We have at fast sueeended in obtaining a promse frowm
a zentloman fully competent for the nudertahing, o write
for the Line Jarnal a serial, embracing the whele or some
Chrancbes of the Taw amd practiee of the Loeal Courts

The want of sneh o work has been fong felt, and after a
é&t:nulmg oider for sume years of a pecuniary inducement to
{prmluco it without response, at least none from capable
lp(’r.wn-, we are now indehted to the disintorested Mndness
of a fiiend who, no doubt like ourselves, desires to aequit
himselt in xonme part of ¢ the debt which every wman owes
tu hus own profeston.”

We hope with the new year to commeuce publishing the
work in question in our columns, and within reacouable
limits, will continue to do so as fast s it way be furnished
Sto us

In the weantime, we are asked to roquest any County
Judze who would be willing to give the benefit of hix ex-
pericice to the wiiter apen questions wheee there is dee
versity of apinion, to sienify bis sesent to us, thar npaon
proofs ot othernise, his views may be aseertaincd—- thongh
not publi-hed unless tequested s,

This request we sineerely trust will neet ready respanee,
seeine that the alyeet in producing the work 2 not one
of vain, aml the end atned at heing sueh as every County
Judyze must be deeply interested in

E CROWN 7 ANDS” NOTICE.
[ Attention i3 dirccted to an important adverti-erient n
i ather eolumns, directed to debtors to the erown, in respect

“to erown lands, and to squatters.

{

< CURIOSITIES.”
i (From the Legal Intelligen::r )

Samucl €. Perkins, Ezq, handed us, some time «inee, the
. following curious and expiicable Land Confivef, which he tells
ug that he actually received from the West. It certainly dv-
served ““a corner in the Legal”  Mr. Poerking ohserves well,
that *it would take more than one court ur vne jury to con-
strue it:"”
3130 “Creenviile. Feby 26, 1838

Written agreement made between Sarah Roberts and Patiek
- Hart in condition« to pay her the Balagce of the money when the
:othcr party has fixed their arrangements that i~ MoNminy who
{ purchased the three fourths part of John Roberts furmerly, nnd
“according to this statement the said Patrick Hart i< to pay Sarah

Roberts the Ballance on or about the tenth of ueat morth
his
PATRICK o2 HART
Present—Jous Quees mark

J. Foward Trvwor”
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JUDGMENTS OF MICIIAELMAS TERM.

The following arc the days appointed for the delivery of

Judgments.
QUEEN’S BENCH.

Satarday ........ ... 15th December, 10 o’clock.
Saturday coeenes 22nd “ 2 o’clock.
COMMON PLEAS.

Saturday ..... «.eveees 15th December, 2 o’clock.
Saturday ........ eione 22nd « 10 o’clock.

CIIANCERY EVIDENCE.
(From the Legal Intelligencer.)

The report of the commissioners who were appointed to in-
quire into the mode of taking evidence in the English Courts
of Equity, which has been lately published in England, con-
tains a number of practical suggestions that apply to our own
as well as to the English system of procedure in Chancery;
and we presume that a brief summary of the results of their
investigations, and of the conclusions to which they have ar-
rived, may not be uninteresting to American professional
readers.

This Commission was composed of sixteen members—all of
them lawyers and judges of the greatest eminence. The
living ex-Chancellors, the present Lord Chancellor, the Master
of the Rolls, one of the Vice Chancellors, the Attorney Gen-
eral of England, and the Chief Justices of the Court of Queen’s
Bench and of the Common Pleas, have concurred in the report
which has been submitted to Parliament. The character of
this Commission entitles their determinations to the respectful
attention of all who are interested in the subject that they
have been investigating.

The question that they were required to solve was simply
this; which is the better system of taking evidence in suits
in Equity,—the oral examination of witnesses before an
examiner appointed for the purpose of taking down the
testimony and reporting it to the court, or the adduction of
evidence ziva voce, at the hearing before the court? Their re-
port upon this question is quite elaborate, but we think that
wo shall be able to condense, within the space to which we
are limited, the pith of all their conclusions. o

The practice now followed in England is very similar to
our own. Every party in an equity cause is at liberty to
verify his case, wholly or partially by affidavits, or wholly or
partially by the oral examination of witnesses before one of
the official examiners of the court in which the suit is begun,
or before an examiner specially appointed to take the testi-
mony. When affidavits are filed, the opposite party has the
right to require the attendance of the deponents in an exami-
ner’s office for the purpose of cross-examination, The usual
practice is to sustain the allegations in the bill and answers,
or pleas, by oral testimony before the examiner.

In considering the question whether they would advise the
entire abolition of this practice, and the substitutiog of the
system of adducing the evidence ore ferus, before the court,
that is to decide the facts as well as the law of each case,
the commission found it necessary to examine a large num-
ber of professional witnesses, with a view to know what their
experience had been, and how far a change was really desired
by the profession. The testimony has been appended to the
report, and is very voluminous. The profession seem to be
of one opinion, that the system of taking evidence before the
examiners should, except in some special cases, wholly cease,

and that all evidence should be adduced cither on affidavit
or vira voce at the hearing. The Commissioners have em-
bodied the result of their deliberations in eighteen resolutions,
which will no doubt before long form the basis of an Act of
Parliament. They recommend—and we present the most im-
portant of these resolutions—that facilities should be afforded
for the trial of material facts contested between the parties,
upon viva voce evidence, to be given before the judge who
is to decide upon them, or before a jury—that when a party
has filed an affidavit in support of his case, any opposing party
may, within such time and in such manner as by general order
shall be fixed, give notice that he requires the production for
cross-examination at the hearing of the deponent who has made
the affidavit—that at thehearing of the cause the ziva voce ex-
amination and the cross-sxamination of witnesses shall be had
in the presence of the judge, as to the matters included in any
such notice as aforesaid, and affidavits shall only be received
of such facts and documents as the judge shall consider not to
be included in the terms of the notice—that where both partics
shall agree in desiring that a trial should be had before the
court, and the assistance of a jury, as before a judge at Nisi
Prius, and shall agree on the issues to be tried, they shall be
at liberty to apply to the court to order the trial to be had.

These are, we believe, the most important of the resolutions
that the Commission have submitted for the approval of Par-
liament, and if they should be adopted, as our readers perceive,
the result will be, the abolition of the present plan of taking
testimony in Chancery, and the substitution of the common
law system of oral examination of witnesses hefore the court.
We need not_pause to show that all the objections which are
found to apply to the old practice, attach to it in this country
as well as in England. American lawyers, while they usually
work with less caution and care than English lawyers, are,
it is true, more expeditious in the management of their cases.
But we are much mistaken if our equity lawyers are not of
opinion that the delay which seems, under the existing system,
to be necessarily an incident to the prosecution of a compli-
cated case in Chancery, is often dangerous and disastrous to
those who are intrusted in its determination. If the experi-
ence of clients were taken, there would be but one opinion
upon the subject.

The writer of this article is the examiner at the present
time, in a case in equity, which was begun in 1857. The ex-
amination of the witnesses will probably occupy several
months, and before the case is heard upon bill, answer and
evidence, another year will doubtlessly run by. It would be
neither strange nor unnatural if, by the time the cause is
ready for argument, the parties in interest had lost all heart
in the matter, and become tired and disgusted with the whole
proceeding. A counsel, not unfrequently loses his interest in
an equity cause long before it is settled. Many other cages
intervene—are begun and determined, while it ig pending.
fl‘hat iugimate, fr_xmiliar and vivid knowledge of the case in all
its bearings, which is so important and necessary to the roper
discharge of his duties, becomes blunted very often Xurmg
its pendency ; and when he comes to prepare for argument, he
approaches the cause as he would a new subject. We will
not dwell upon that which is, afterwll, the great objection to
the examination of witnesses and the adduction of the proof in
a case, beyond the sight and hearing of the court. We mean
the (appearance and deportment of the witnesses,) total loss
to the court of the manner, style, while they are subject to the
examination and cross examination of counsel. If correctness
and completeness of evidence are to be wished for, beyond all
things else, in cases at law, they are much more desirable in
cases in_equity, where fraud, in one or other of its myriad
shapes, is the element upon which many a controversy totall
depends;; and if there is one thing wpon which jurists and
legal philosophers, as well as the merest practitioners perfectly
agree, it is, that the greatest security for absolute truthfulness
in the giving of evidence, as well as for perfect trustworthiness
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in testimony, is the examination of the witnesses face to face
with the tribunal which is to decide the cause.  We need not
now enlarge upon this topic.

The suggzestions that we have made, thoush they have not
the merit of novelty, deserve consideration.  The abolition of
the existing method of taking testimony tn Courts of Chancers,
would perhaps involve the necessity of crecting separate
Chancery tribunals, and severing entirely the Courts of Law
and the Courts of Fquity. But that is a change to which
many of the professiun here, as we happen to know, are de-
cidedly fricngly, and which must bo brought about before o
very long time. Wo will revert to this Lranch of the sulject
in a future article.

GRAND JURIES.
(From the Jurst )

Axoxc the bills which were brought into Purliament during

the last session, but failed in passing into luw, is one intro-
duced into the House of Lords by Lord Chelmsford to carry
out, in a modified form, a theory which has prevailed for some
time amany a certain school of law refurmers—that grand juries
are a useless and injurious appendage to out criminal courts.
In furtherance of this view, two bills for their almost total
abolition within the metropolitan districts were intreduced into
the House of Commons by that learned Lord when Sir Fred-
erick Theeiger, which, however, failed of success ; althousa it
is not improbable that the discussivns on them gave rise. in
some measure, 0 & salutary statute—the Vexativus Indict-
ments Act, to whick we shall advert presently.
_ The principle involved in these bills was, whether the grand
Jury ought to be abolished as bad in prinaiple; or whether,
supposing the ohjections taken to it to benot altugether ground-
less, they are such as eould be removed by judicious measures
of reform ; or, even if this could not be effected, whether they
are not overborne by the inherent advantages of the system

The Institution of the grand jury rests on three principles

—first, that no man ought to bo subjected to the inconvenience, !

danger, and odium of a public trial for any serious offence Ly
th 1nere action of the 0&081“‘ of the Crown, or of any tribunal
¢ ppointed by it—a salutary guard to the liberty of the subject;
secondly. that every cubjoent hae n right ta hring a oriminal to
justice, whether the so duing be agrecable or otherwise to the
Executive ; thirdly, tbe placing in the hands of a number of
persons taken from the urwer clasces among the people a right,
by presentment, of their own knowledge, t» bring tu the no-
tice of the Executive and of society the existence of auny evils
or abuses within the district where they reside, even though .

, with seditions tumult and riot.  Or the Goverr st may re-
sort to more estreme measures—may call inocie aid of the
Fiihitary, and the bload of the peaple may be spilt vn the seene
j of some immense gathering : and then, in all probability, the
ceriminal law will be invoked un both sides—ihe Government
arming itself with indictments against individuals for sedition
{or treason : the people defending themselves with indictwents
lagainst officers and soldiers for man-slaughter or morder.  In
p such crises us these the grand jury hag, over and over again,
i rendered invaluable service. ihe subject has been protected
I by thew in the fullest esercise of his right to dcm:m\i (though
j elamorously) the redress of ns grievances; the Crown has
been vindieated in its constitutional efivrts tu repress sedition
and insurrection, The ferce of the shock is broken when order
+and liberty meet in these their rudest conflicts. The bitter-
I ness i the strife is allayed, when the rulers and the populace
1are tn angry collision with each other, by a court o constitu-
i ted us to have sympathies with both parties, and fitted, there-
“fore to act as mediator between them. The barshnesz of au-
i thority is mitigated by its acting through such an organ; the
lawless iinpulses of the disaffected =ubside when they have the
, opportunity of appeal to a proper tribunal. The scene of ¢on-
thict is thus shifted from tavern halls and open commuons to the
arenas of justice.  Both parties change the weapuns of their
warfare—both appeal to the law.  The demagozue stops his
inflamumatory harangue to advise with his lawyer; the Gov-
ernn:ent recalls its troups and ipstracts the Attorney-General.
The result of this is, that ths greatest political questions come
on fur discussion in our criminal courts, and come on under
circumstances very favourable for their correct sulution. By
ignoring a bill, the grazd jury, in sympathv with a people op-
pressed, calmly rebukes the Crown—by finding a bLill, they
tranquilly coerce the lawlessness and violence of the mub;
they stuud midway between the opposing parties, and avert a
direct shock ; they save the authoritics from a more mortify-
+ing defeat by stopping their proceedings in limine; they save
| liberty from discredit by chastising its excesses hy the law ;
|
I

and they accomplish all these purposes better than any other

tribunal which could be devised to replace them.
* * * *

x *

“ PBut the grand jury not only interposes a shield between
tho ('rawn and the anhiert to protect the latter from the op-
pression of power; it gives to him also o weapon wherewith
he may asaail the organs and ministers of prerogative, for he
may go with bis hill of indictment before that court, and aceuse
uf malversation. or undue rigour, or dishonesty. or injustice in
the execution of his functions, any ofiicer of the Government ;
and may succeed in putting the accused on his public triai at

*

neither the Executisz nor an individual has foundeq, or per-1a time when it mignt be dificult to find a Crown-appointed
haps covld legally found, proceedings upon them.  The con- | magistrate, <itting in open court, willing to place himself in
stituticnal functions of the grand jury are well described Ly ! an attitude of hostility to the authorities, by holding the ac-
the present Common Serjeant (Mr. Thomas Chambers) in a cused person to bhail.  Were (his right withdrawn the subject
paper read by him before the Juridical Society in December, | might become impatient and irritated beyond endurance by
1809, the perusal of the whole of which we strongly recummed | petty acts of extortivn or harshness, for which the law offered
to cur readers. i him no adequate redress: were this lability removed, those
““Wheu a conflict is coing on between prerogative arnd;in places of authority might be encuuraged to misdemean
liberty, between popular rights and the power of the Crown, i themselves in their office.”
or when some obnosivus law 18 sougzhit to be enacted or repealed, | Let us now see what are the arguments used against grand
at such tin.cs the press aud the people are both stimulated to, juries by the echoui of law reformers to which we have allu-
unwonted activity and energy, and the hiberty of speaking avd | ded.  1hirst, they argus asainst the system generally, that this
printing is taken full advantage of. The popular passions|institution was, or at leact with the progress of time has be-
find vent and suice at great public meetings, where vehement | come, valueless, and if a0, an hindrance to the administration
speeches are made, strong resvlutions passed, strong i ~worials | of justica ; that the secrecy of the tribunal rendersitirrespon-
and petitions adopted.  All this is done reughly—  wmetimes [ sible ; that it furnisher facilitics for freud and oppression, by
even ficrcely : much that is unwise, much thatis u.y « t, much | giving an opportunity to a wicked person to go hefore a secret
that 15 untrue, is aicred and believed.  Authority L ~omes; tribunal, and, without notice to the party accused, to get a
provoked, and atcempts measures of repressicn ; and it com- | bill of indictment found ajgainst him, which, whether true or
momiy begivs by selecting the most prominent and noisy ex-! false, may be used as an engine of extortion—further proceed-
ponents of the popular will as the <uljects of ind etmient for;ings Leing abandoned if the prosecutor can be bribed—eo that
srditious or treasonable Iibel; or it goes ~ wer, 1d appre- justice is defea.ed if the defendant be guilty, or an infamous
Y.ends the most violent members of a uiob, and charges them wrong 1< 1nficted upen him if he be innocent.  In support of
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this, Siv F. Thesizer assured the House of Common<, whenn- ol perjury, consperaey, obtiining money or other propeety by
troducing one of s bills, that <ome old women were abmost fal e pretences, heepang oz anhlines-bowse, heepnng aodisorde:
trightencd oat of their senves at the apprehension ot iy of m- Iy hoose, and anindecent ossaalt
dietment being preferred aramst them.  And, wath respect te” Bt nothwithstandims the precedent supplied by the b oo
metropolitan grund Juries i parteatar, itoos tarther urged w8 Mo el s, the fulure of bis two tormer bills, wnd the
that sll cases of alleged erime are w0 well wfted by the palice ' pacgiue of the Vexatious Indietment Aet, Lord Chelmsiord, in
magistrates as to render all further prelimmary investipation * the House of Lord |, did not lovse sight of the idea cherished
wholly needless, , bv him ag Sii I, Thesiger, in the House of Commons.  Still
Tu answer o the last of these arguments, it is to be obsersed. ' impressed with the notion of the inutility of the metropolitan
that, =0 far as the constitutional ‘functions of the grand jury; grand juries, he brought in a bill, “*to make better provision
ate coneerned, it 13 impossible to take a distinetion hetween [ converning the procedure against persund charged with indic-
mettopoitan and provineial disiricts.  However excellent the ! table ofences within the metropohitan district,” under which
mettopolitan police mugistretes may be, still they are the ser- i modest and unpretending title is concealed, though in a diluted
vants of the Crown, and as < *h nof the proper persons to de- | furm, the vicious principle we have been discussing.  The bill
crde a question which the consutution has wisely entrusted to | passed the Huuse of Lords, but not the House ot Commuons.
the people.  Nay, wore, the entrusting such 2 power to them ‘ It provided, that after a person had been committed to take
would be sure in time to work their deterivration, by holding | his trial by a metropolitun pulice magistrate, an information,
~ut a temptation to the Executive to appoint to those offives ; to have the effect of the finhing of a grand jury, should be filed
peewonr in whom the eense of justice and constitutional tree- ! in liew of an indictment. But, evidently pressed by the weight
dom were not ~trong,  As to the secrecy of the tribunal, it is | of the arguments used against bis former attempts at legislation
one ot s advantages, in many cases at least; and the pro-:upon this ohject, there was g clause empowering the prosecu-
vosal to abalish it on this account amounts io saying, that in no / tor to prefer an indictment in the event of the magistrate dis-
cise ovrhit proceedings to be taken to bring a criminal to jus- ' missing the churge; thus placinz the prosecotor in the odious
tice without fivst ziving haim notice of the intentivn, and con- | and diffienlt posivon of pressing 4 charge that had been rejec-
sequently an opportunity to escape condemnation by tlight.: ted by o magistrate—s topic sure ty he urgzed to s tribunal
And ulthough the tirst of the above arguments has considerable | with the most mischievous effect Ly the acensed and his counsel.
foundation 172 faer, the remedy tor the evil consists, nut in; Pressed also Ly the constitutional oliection, there was like-
abolishing the grand jury, but in taking security from persens : wise a proviso that nothing therein ¢ontaned should apply to
preferring alls hetore them to go on with the prosecution if . ** apny charge of treason or wispri~on o treason, or of any other
the bills are tound, and perhaps also by strengthening the law ; offence aguinst Ler Majesty, the State, or the Government ; nor
teainst groundless prosecutivas.  There i a good prccedent;tu any charge of any nuwaance w any highway, Lndee, or
for the former of these, which existed at the time Sir F. The- ! river, or uf any nuisance affectiny the safety or health of any
siger first attempted to sbolish the grand jury.  Forinerly any | of her Majesty’s subjects.””  The first clause of this sentence
person might file a criminal information in the Queen’s Bench lis evidently framed on the a~umpiton, that if an offence is
for a misdemeanor against any other, and such informations ! against the State or Government, that fact must appenr on
were frequently resorted to as a means of extorting money : i the face of the proceedings in the first instance, and can
{vee Arch. Crown Office Prac. 17) : but the ubuse was effectu- | neither lurk under a charge of an offence apparertly of a dif
ally put a stop to by the 4 &5 Will. & M. ¢. 18, which enacts, | ferent character, or be developed in the course of tise proceed-

** I'he Clerk of the Crown in the King’s Bench shall not, with-
out express orders given by the Court, in open Court, receive
or file any information for a misdemeanor, betore he shall have
tuken or shull have delivared 14 him a rocogmizance fram the
person procuring such information to be exhibited, in the
penalty of 20/, conditioned to prosecute suci: information with
effect.”” And the Legisiature last year acted on thia principle
in the Ve :atious Indictment Act, 22 & 23 Viet. ¢. 17, which
contams the following important provisions :—

3¢ sect. T ono Lill of indictment for certain offences shall be
presented to or found by any grand jury, unless the prosceu-
tr or uther pereon presenting such indictment has been bound
by recognizance to prasecute or give evidence against the per-
sun accused of zuch offence, or unless the person accused has

been committed to or detained in custody, or has been hound |

by recogrizance to appear to answer to an indictment to be
preferred agamst him for such offence, or unless such indict-
ment for such offence be preferred by the direction or with the

consent in writing of a iudge of one of the superior courts of + incalculable,

lasw at Westminster, or of her Majesty’s Attornev-General or
Salieitor General, or {in the case of an indictment for perjuiy)
hy the direction of any court, judge, or public functionary
authenised hy the 14 & 15 View ¢, 100, to direct a prosecution
for perjury.

By wcet. 2, il a charge or complaint is made of any of thase '
offences, and a justice of the peace refuses to commit or holid

the party to bail, if the prosecutor desires to prefer an indict-
went the justice may take his recognisance.

This statute extends to the following offences, and it may
well be aguestion whether 1t might not be henelicially exten-
ded to many others, and perlinps even to all Ints of ind.ctment
not really prosceuted by the bigecutive —Perjury, subornation

lings. As already stated, this bill did not pass into law.

{ The attack on the grand jury system in our day, as ohserved
1 by the Common Seijeant in the paper already quoted, isn
“signal example of a fendency which some time Hack was morc
; active than at present.  “ The distinguishing fuature,” he re-
. marks, ‘“of our English administrative system, both civif and
tcrimiral, is its popular element.  The distinguishing feature
;of all our modern changes of it is the introduction of a profes-
1sional and official element. . . . . . The effect of our modern
-reforms has Leen to withdraw /e peoplde from the tribunals,
“and replace them by «sfictels—10 have more judges and fewer
yjuries,
*

* * * » * *

‘ Narrow reasons, plausible enough—special ohjections, not
twithout weight~—mny be assigned as the ground of changes
[ which may have wider conscquences than the reformer con-
itemplales. Cheapness anl speed may be attained at a cast
My own opinion certaniy is, that the siream
"of justice is not only more picturesque, but maore useful, and

more fresh and wholesome, when it winda, perhaps slowly,
“between devieus but natural banke, than when it rushes

through profeseional and official conduits, where it not only
‘ losea a rrace, but may contract a hardnes<”

We trust that, with the falure of Lord Chelmaford's 1ill of
I=g0, we have witnessed the last uttempt to overiern one of
. the moat ancient and valuable institutions of the country : and

that such attempts will be replaced by sound and well-con-
sidered measures toancrease the eficiency of the grand jury,
by the removal of whatever cither was oluectinnable n it
Comiginal constituton, vz, throngh lapse of tune or altered oir-
"cumstances, has hecome injurions at the present dagy.
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WIIAT MAY WE DO WITIHI OUR OWN?
( From the Solustors’ Journal.)

We understand that, at a recent cunvivial meeting, but
which has hitherto attracted little or no attention, was started
by a learned conveyaucer, and that the debate thereon, as
conducted by A., B, and C., way to the following effect -—

A.—1 have had a doubt as to the sounduness f the practice
of conveyauncers, withrespect toseparate provisions for married
women, in not making any distinction between adults and
infants. Is it clearly correct?

B.—Settlement of money—Trust for a married female in-
St for her life for her separate use—Declaration by the sct-
tlor that the trustees shall Le accountable fur the incume,
during her infancy, only to him, and that, as between settlor,
his executors, &c., and the ttustees, her receipts, notwith-
starding her wfancy, shall be good discharges. Would not
that be good? Dut these cases—

1. You give me sixpence to give to a boy who sweeps a
crossing. I giveit. Am I discharged of the sixpence?

2. Legacy to Le given by executors to dserving poor.  They
give £5 to a distressed needlewoman, aged 20, Ave they not
discharged ?

3. I buy a pair of gloves in & shop of a buy aged 15, and
pay him 3s. 6d. Am [ discharged?

4. Muet you inquire ofa lad, who serves out railway tickets,
whether he is of age, in order to be safe in paying him for
them ?

A.—Whenyou {B.) advance unsound propositions and essay
to defend ther., you may exclaim, with just exultation, ** .\
rgama dextra defende possent efum hace definsa faissent.”

1. Your first instance is that of income devoted to the sepa-
rate use of a female infant cuvert. If payment to her would

be good at all, I submit thai it would be warranted only as
she way be deemal, cither the apent of her husbuud \wiilen,
in point of law, she may be), or the recipient of his bqunty
(which her infancy would oot prevent her from aceepting);
for I conceive that she cannot have the income directly to her
separale use in the ordinary legal, or rather equitable, accepta-
tion of that term, becaus<e she cannot exercise any substantive,
independent, discretion. It is familiar that an infant can-
not execute a power, and what is money but power? Unless
it proceed from the husband, 1 know of no legitimate channel
through which it can reach her 50 as to be at her sule disposul.
It cannot be considered as a * bread-and-butter-girl’s” pocket
money, because married ladies, young or old (as we knaw), do
not wear pockets, but dip their hand. periodically into those
of their husbands. Could she make & testamentary disposition
of the savings of such income? Suppose 1 bequeath £1,000
to an infant spinster for her separate use, is it not clear that
mv esecutors could not safely pay itto her? Would coverture,
supervening upoen infancy, give her capacity to receive it?

2. Then as to your second instance, of my giving yeu six-
pence (more proLably a copper), to give to one of Lord Shaf-
tesbury’s voys, I submit that it proves nothing, because I am
a free agent, and may, at my pleasure or caprice, scatter my
guinea-fees on the pavement of Fleet-street (not, perhaps, jus-
tifiably, even in a legal point of view), or authorise another &o
to dispose of them. I may fling my pur<e down Carisbrook
Well, {(not, however, without committing a trespass), but my
discretion {or rather my puwer of <o abusing 1t} ends with
me, for if 1 direct my executors to dispose of 1t after a similar
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fushion, they, 1 appreliend (with great deferenco to certain
opposite dicta advanced in the course of this discussion), would
be accountable to my residuary legatee or next of kin—unless
indeed, in a suit, to be instituted by or on hebalf of the bottom
of the well (apparently the party most deeply interested), the
court would decree a specific performance of the directivn.
In the absence of a valid disposition, the law ordains a sue-
cessur, and a vahd disposition supposes a capable vbject or
reasornable purpose.

3. Your next instance is that of & Jegacy tc be given by ex-
ccutors to deserving poor, and of which they give five pounds
to a distressed needle-woman just out of her teens.  This you
nee is chartty, and in no respeet distinguiskalle on principle
from the ordisary action of an hospital or dispensary.

4. If your next problem —~that of your buying a pair of
gloves in a shop of a buy aged fifteen and paying him Ss. Gd.
(2 monstrous price for a conveyancer)—is not to be solved by
the ler ‘mercatoria, it has an answer in the presumption that
youny doeskin i8 the authorised agent of some competent ven-
dor ; bat as all presumptions are hable to be rebutted, it may
happen that, unless you proceed with reasonable circumspec-
tion, you may find yourself, not only not **discharged” trom
the Js. 0d., Lut onerated with & heavier weight of metal. To
the remaining query {as to the underdone lad who serves out
railway tickets), a similar answer may, I think, Le given.

C.—A man, a living man, may dov what he pleases with his
money, or other personal chattels, so only that he dees not
injure or annoy his neighbour. A father may give £20,000 to
his infant daughter, whether married or unmarried, but 1
think he cannot make a settlement and direct that the income
of the settled property ehall be paid to an infant daughter,
whether he (the settior) shall be living or dead. A settlor
cannot contravene the policy of the law. A man, during his
hfe, may do anything ho pleases with bis money, howerver
absurd, but this power ceases on his death. Every testamen-
tary disposition is subject to the rules of law, and if I recollect
right, Sit John Nichol set aside a will because it *‘ sounded to
fully.” A bequest of monev to be thrown down a well would be
void, not merely on the ground of absurdity, but also, accord-
ing ta certain recent decicinna (sound or unsound), because it
infringed the rule against perpetuities! The right of a residu-
ary legatee, or of the next of kin, is only to be defeated by a
valid bequest, and if money Le Lequeathed to an infant, he or
she cannot give a good discharge for the same. An infant
may sell his time and labour and he is competent to re-
ceive the price.  If an infant were to invent a useful machine,
I think he might sell it, and a purchaser would be safe in
paying the purchase money. To this extent an infant may
contract, and may be considered to have the power of a person
sur juris. A shopkeeper fills hig shop with goods to be exchang-
ed for money, and he may direct how the exchange is to be car-
ried vut, whether by a living hand or otherwise—it might be ef-
fected Ly machinery tha price of the goods being marked there-
on. In such a case an infant may clearly be the agent for car-
rying out the exchange on behalf of the shupkeeper. Iis com-
peteney is not involved ; the law assumes that he only savs and
does what his master directs. Railway tickets may be de-
livered by machinery, and the mopey paid into a wooden
hand. I exccutors have money to give 1n charity they may
give to an infant, {or it 18 to rehieve his bodily wants,—assum-
ing that the infant is of sufficient age to be sbie to expend the
money for such a purpose. Exccutors, in such a case, would
not be justified in giving £5 tu a child of four or five years
old.

[As we do pot profess fantas componere liles, we leave this,
not unimportant, problem to be <olved on the reassembling,
with renovated powers, of the grave body to whose love of
curious inquiry it is attributed. |
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CORNLRPONDENCE

T the Edddars of the Law Jonrael.
Nov. 7th, 1860,

Gextrenex,~—1 would feel obliged if you would give your
opinivn through the Law Journal upon a decision which was
given in a Division Courtupon the following facts:

A. recovered judgment against B. in the 2nd Division Cuurt.

The defendant B. recovered judgment against C. in the Jrd :
Division Court, and gave to one D. an order upon the clerk for!
the amount of his judgment against C. '

After this order was given the bailiff of the 2nd Divieiou |
Court seized upon the judgment obtained by B. against C.°
under execution in the suit of A. against B.  The clerk paid!
ro attention to this seizare, but paid the amount realized upon
the judgment against C. aver to V. who held the order. \

It was held upon these facts that the clerk took the proper:
eourse : and that the seizure and notice, wotdd nof hold ayaenst |
the order. !

B. was insvlvent at the time he gave the order. T. |

| We think the decision is correct. Presuming that the!
order given by B. to C. was designed to transfer the benefit |
of the judgment to the latter, that it was at all events in thel
intention of the parties an assignment of the judgmen in B's|
favor without fraud and for s valuable cunsideration, wej|
think as agunst L. the property wae changed. Under the law |
of garnishment the equitable transfer of a debt is recognized,
and why not in the present case. But a most important
question arising in the case our correspondent does ot uutice.
Could the judgment be seized at all under an execution?
Some years apo cur opinion, expressed in this Journal, rathe-
leant to the view that it could, and now we are by no means
convinced that it could not. Yet thir opinion is very much
shaken by the case of Calrerley v. Snuth, reported in vol. 3, p. 67
of thinJournal, The principle there laid down, though not ex-
actly analogous, bears very strongly on the questivn.~Eps. L.J.]

To the Eddors of the Law Journal.

Brockville, 9th Nov. 1860.
GesTLEXEY,—Does the act 23 Vie. cap, 25, apply %o the
Division Courta ? The 3rd section of that act furnishes a sub-
stitute fur section 254 of chap. 22 of the Consvlidated Statutes
of Upper Canada, which clearly applies only to the Superior
Courts and the County Courts. Bat the 4th section by its
wordioz would seem clearly enough to apply to every court
in Upper Canada from which & writ of execution may issue.
If this act should be held to apply to the Division Court exe-
cution it is manifest that the form of the writ of execution
prescribed for and now issued from the Division Court is
opposed to the law (that is so far as the exeeption to certain
goods is concerned) and commands the bailiff to do what the
statute declares shall not be done under any writ. As this
question is of some importance to many of your readers, and
as your views, expressed in print, arc always considered with
respect, because given cautiously, and notwithout deliberation,

an answer would oblige, Yours truly, D

[The act clearly applies to Disision Courts. Section 2 fits
the existing Division Court Law to altered exemptions pro-

i | U. C. REPORTS.

Vidc\l insed, 4
Courts.

OF vourse the old form of writ is wreng and should be al-
tered to square with the new law.  If Do will look over recent
numbers of the Luw Jorrnal be will see that a eaution has
ralready been given on this head and a suggested form given
“tur alterine the writ,

! The alteration we gave was from an exeeution which had Leen
{submitted to Judge Gowan, and approved by him. For
Hurther information on this subject we refer vur correspondent

rto the last August number of this Journal.—Ebs. L. J.]
i

Section 5} doed the same thing fur the Superior
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Reportsl by Rongtt A IagiooN, Esq, Darrister-at-Law

Ix e, Ginsox asp Tue UsiTep CouXNTIES oF Huroxn ann Brece.

Assessment At s¢ T0—Fynalizttaon by County Councl—Authonty of Courts to
tnlerfere—Setting asude By-lauws
18 provided by the Ao ssmeut Act, g 70, that the Countilof every County sball
veurly, befure unpowing any County rate, and not later than the fist day of
July. exanine tbe asws ment tulls of the different tawnships, towns and vil-
Yiges 10 thy County tur the preceding tinaviial year. fur the purpose ot ascer-
taintng whi ther the saluation made by the assersors 10 cach towuship, tewp or
1l yge for the curfent year bears a just relation to the valuation so mady n all
such towosbips, tunns aud sillages; and may. for the purpose of County rates,
indrewse or decrease the aggrezstio salustion of real property fu any tosustup,
tuwn or viliage ; adding or doduring ~o much percent, as way, in thar vpwon,
ae Decr-BEALY o produce 8 juet telition In tween all the valuations of real estate in
the County; Lut that they shail not reduce the aggregate valuativn for the
wiiile County, as made by the assessors
-4, upom & camnplaiot azwnst » Covuty Council of anfair equalization, that the
court has no authonty to place itwlf in the situation of the Cuuncil, and to
judge for them; full less to place jtaelf above them, and overrule 1heir valua.
tionk, upon whateser 1dvas the tvurt may entertan as to wbat would be more
Just or more reascushle 1 regard to smount, and that 1t i not the provinee of
the court to judie of the reasouableness of the valuativns by companng the
r&lu; set upen fand 10 one muniapality, with the value set upon land in
another
! Semide M it were there are varfous circumatances to be taken Into conpideration,
as beariog upun the question of computation and value of wlich the court has
not the means of judirinz, for want of that local knowledge which the members
of thr Ovuuty Cuuuul, chosen by the people themscives. must be suppused tu

It

possess
| Qurre: A to tho proper methad of rarrping the Art anta effect  Por Rolinwan,
! ¢} #F confuse 1 think that although the jwrson who fremed the S0th and
I 71st clauses of chapter 53, may bave understwod very clearly himself what he
in‘undvd. L¢ has Dot succeeded 10 making the meaniog quite tatellippblo to
others ™
| H-td alse  Although the statutes do require that by laws to te passad for certain
i purposos shiall contan particalar recitals and (rovions, yet tho court is not at
i iberty to nfor anything azamst the validity of the by Iaw, unies= 1t (20 seo
| clearly on the face of the by 1iw, or huve othersice shown to i, that the Ly -law
i was passed for a purpose winch requirc d them to be inserted
)
\

Mr. Harrison, in this tcrm, obtaioed a rule on the Corporation of
i the United Coiuties of Huron and Bruce, to show cause why their
“by-law No. 8, intitledl A By-law to raise within the United
“Counties of Huron and Bruce the sum of fifty-onc theusand dollars
“for general local nurposes for the year 1861, or so much of it as
- relates to the townships of Morrix, (irey, Howick and Turnberry,
“1n the county of Huron, ar some one of those townthips should
| not be set aside with costs
1st. Because the Council of the Ynited Counties did not, in June
last, 1560, when equalizing the valuation in the different munici-
: palities of the said United Countier, examiue the assessmeut rolls
i of the different townships, towns and villages, for the preceding
‘financial year, in order to ascertain whether the valuations made
by the assessors in each case for the current year hore 8 just relu-
tion to the valuation, &c., made in all such tuwusekips, towns and
villages in the said United Countics.
2nd. Because the c~luations in the different townships, towns
and willages in the county of Bruce, as pretended to be equalized
. by the Council, bore no just relation to the valuations in the towa-
ships, towns snd sillages of the county of Huron, but were mado
' nad equalized independently of them.
" 3rd. Because the valuations in {{uron are not made to bear any
just relation to each other: but new townships—such as Morris,
‘Grey, Howick and Turcberry—are cxcessively and disproportion-
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ately taxed, as compared with the older townships of Tuckersiith,
Goderich, Colborne aund Biddulph, which 1< contrary to the statate

4th. Because the Council, while pretendiag to equalize the valu-
ations ot the Umted Counties tar the purpose of county rates, did
not divunish or mcrease the aggresate valuativn of rea! property
in the different townships, towns and villeges in the United Coun-

relation to the valuations, e, mude in all saeh townships, Ne:
whling or deduching <o arach per et as way be neeessary to
produce a qust velation between all the valuations of real estate m
the United Counties: bt not to reduce the agoregate valuttion
] thereof for the whole Cnited Counties, as made by the as~es<ors,
according to the irue intent of the statute in that respect; and to

tes, by adding or deductivg so much pet cent. a8 might be neces- | take care that the valuations in the townships of Morris, Grey,
sary to produce 4 just relation Letween all the valuations of 1eal | Howick and Turnberry, in the said county o2 Huron, bears # just
estate in the United Counties; but proceeded arbitrarily to clasuly {relntion to the valuanons of real property in the townships of

the townships of the United Counties at certain rates per ncie,
without regard to the aggregate valuations of 1eal property m
such townships, towns and villages.

5th. Because such clas<ification anidl valuation as regards new
townships in Huron, cowpared with the valuntions in oider town-
ships in the same county, was unjust and erronvous, and temds to
itnpoverish and ruin the new townships.

6th. Because the by-law moved against, in apportioning the
rate among the municipalities in the United Counties, relutes to
the valuationy for the preceding financial yeuar, rather than to those

fov the current yem as compared with these of the preceding finan--

cial year, which is contrary to the statute.
Tth. Because the by-law is i other reepects illegal

i Tachersnth, Godenich, Colborne and Biddulpl, and all other the
i townships, towns and willages of the United Counties: and to do
| whatever the court may see fit to command m the premises

! The Ly-luw No. % was passed on the 30th June, 180 The by-
Jlaw No 9 was passed on the suine cay.

© Me. Huirison cited the Assesnent Act, sec. 70, and flegun v,
" The Commpsswners op tie Lund T tund qor the Tower Dcwswn of
VWiddlesed, 2 B & BOGOE

U Siephin Baclards, ) C, coptra,

v Romxsgoxn, C. J., delivered the jurllzment of the court

. First, as to the application to quush those by-laws  ily-law Na 8
i recites that it is necessary to raise and levy upon all the 1atable
, teal and personal preperty linble to tasation in the United Coyn-

Aud the rule also called upon the Municipal Councilof the United ey of Huron and Lruce, fifty thousand dollurs, fur ~euerat county
Counties 1o show cause why the hy-law No 4, entitled **A By-law | purposcs, for the year 1860, acd it specities what tho-¢ purposcs
to rmse by ascessment within the County of Huron the sum of i yre. und the sum required fou eack.  Amony these are, aldminis-
forty-six thousand two hundred and thuteen dollars, for the pur-1 tration of justice, salurieg, and councillors’ tees, grammar <clhoul,
pose of paying interest and sinking fund on the gravel road deben- | printing, stationery. &c, jurors, contingencies, townslip tica-

tures, and improvement of voads and bridges within the County of
Huron,” should not bLe set aside with costs.

1st. Because, for the reasons before stated {in relation to the
by-law No. ¥), the equalised ascessment volls of the townships, &e.,
in the United Coanties, for the current year, arc unjust and ille-
gal, and have no just relation to the valuation made in such town-
ships, towns and villages.

Zod. Lecause the Counc did not proceed nccording to law in
equahizing the valuations.

Jrd. Because the pretended equalization so made bears oppres-

sively upon the new townships, as compared with the older, more !

populous, and more wealthy townships.

4th. Because the by-law No. 9, instead of imposing & rate tor
the purposes mentioned in it, upon the whole ratable property
within the jurisdiction of the United Counties of Huron and Lruce,
restricts the rate to the former county, aud expressly excludes the
latter county from 1ts operation.

Sth. Because it i3 not shown on the face of the by-law that the
debts mentioned in it are debtsfalling due within the current vear.

6th. Because the by-law leaves it uncertain whether the money
to he raised under 1t is to be applied to debts contracteC before the
passing of the by-law, or to debts contracted by it.

Tth. Leeause, accomding to the recitals in by-law No 9. the
ioney is to be raised for - ne object, viz, for payiog the interest

j surer’s commission—givipg an amount fur cach—and besudes those
i the following : Court house debentures, S1,160: Maitland bridge
. debentures, S2,505 5 Buldulph gravel road debentures, 81,280

Municipal loan fund debentures, 326,610;—the whole making up
‘the $51,000. It thea recites that the amount of ratable property
; within the counties of Huron and Druce, amounts to 11,182,040,
i according to the equalized valuation of the different municipahties
. within tl.e said United Counties for 1859; and that it will require
| the sum of 4& mills in the dollar, to be raised upon the equahzed
! agsessed value of all the ratable real and personal property within
the said United Counties of Hurou and Bruce, to make the sum of
£51,000, te be expended as set forth above. And it enacts, that
there be raised, levied and collected from all the ratable real and
personal pioperty within the United Counties, liable to be assessed
within the then present year (1860), $61,000, to be expended as
set forth in the foregoing schedule. Seo. 2.—And that the $51,000
be apportioned und lev:ed from the respective municipalities within
the said United Counties, according to the equalized value of the
assessments for 1859, as tueir contingent proportion respectively
of the sum required for the purposes before mentioned, and which
are more particularly set forth in the echedule ut the end of the
: by-law, and forming part of the same. Sec. 3.—.ind that the sum
1tv Le collected shall be paid to the county treasurer by the coliec-

tor, and be by lum paid te the County Council on or before the 25th

and sinhing fund on debentures issued for making gravel 108ds in ! hecember, 1860, who shall apply the same to the purposes men-
the county of urou, and in providing roards and biidges i that ! ioned in the by-law. Then in the schedule is set down the pro-
county, without stating where or fur what account such debentures ; portion that each municipality has to pay of the $51,000. This
werc issueid, or when payable, and by what authority issued; and | fyrms the whole of that by-law.

by the enscting clause it appears that the money is tobe expended ‘ The by-law No. 9 recites that it is necessary to raice 46,213,
for tero objects, viz., to pay the interest of the gravel rond deben- | for paying the interest and sinking fund on the debentures issned
tures; and for the improvement of ronds and bridges (without . for making gravel roads and bridges within ¢/e said county; and

stating what roads and bridzes) in the county of Huron; and so
the by-law is inconsistent and uncertain.

&th. Because, if the objects be two, it does wotl appear what
portion of the money to be raised is intended for one, and how
much for the other.

“'th. Because no day is named in the financial year in whicl the
by-1aw was passed, fur its taking cifect.

10th  Decause the by-law dees not state whon Jhe debts men-
tioned in it are payable, or their amount.

| that the town roeves for the county of Bruce are unwilling that a
[ike or any proportionate sum should be raised within the
, county of Lruce: wherefore it was necessary to levy a special rate
i upon the county of Huron for the said purposes. It next recites
i that the amount of ratable property in the county of iluron is
L 7,675,229, according to the last equalized asscssment rolls of the
| murricipalities withiu the ssid county of Huron, Leing for the year
{ 1859, and that it will require six mills in the dollar, fully to be
i raised upon the equalized value of all the ratable real and personal
And

11th. Because the by-law is in nther respects illegal i property in the County of Huron to make up the $46,218.

And in this same term, Mr. Jlarruon obtained also a rule onthe | Sec. 1 cnacts that there be raised, &c., upon the property, real
detendants, to show cause why & wnt of mandamus should not | and personal, within the County of iluron liable to be assessed
issue, commanding them to cxamine the ascessment rolls of the i during the present year 1540, $45,213 as a special tax over nrnd
townships, towns and willages n the said United Counties, for * above other rates and taxes, t¢ be expended in the paymentof the
1834, for the purpose of ascertaning whether the valuation made : interest and sinking fund of the gravel road debentures, and the
in each township, town, &c., for the currcnt year, bears a just ! improvement of roads and bridges iv the County of Huron. Sec.
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2enacets iht the F6. 213 <hall heapportioned and levied upon the .
sanl vespeetive muntapadives witlinn the <aid County of Huion, !
accordine o the equal sed valne of theiv asesxonoure for de neer,
185, as their contiveent porion respectively of the sumdarequired |
tor the pirposes hetore mentivned. and whieh are more particala ly
sot forth in the schedule at the end of the by-law, and forming
part of the same  See 5 And that the sums so to be levied, &c.,
<hall be paid over by the enllectors to the proper ofheers as pro--
viled by lIaw and by them paill over to the County Treasurer on,
or before the 25th December, 1RG0, who <hall apply and pay the !
same to the purposes for which they have been <pecally appro-
priated by thi by-law.  Then folluws a scheduale srecifymg the
proportion of the 216,213 (hat each mumeipality hastopry. This
forms the whole of Dy-law No. 9.

The appheant (:ibson makes an affidavit that he 13 an inhabitant
and ratepayer of the Township of Howick in the County of Jurou,
and as<uch has aninterest in the by-law, and a copy of the by-laws |
i« atated by him to have Deen received by lum trom the Clerk of .
the United Counties, asthey stand in the printed pamphlet annexed !
to lu~ afiidavit. The clerk certifies them to be true copes, and
that they were passed on C0ih June, In60).  Giibson swears that he
received them cerofied under the corpmate seal.  The clerk re-
tused, Gibson says, to give lnm a copy otherwize than by corbfying
at the foot of each by-law as printed in the pampblet. The by-!
law seems to he «ulhetenty verfied, thouzh 1 confess 1 was Jong
in detecting the «eal, if 1t can be cailed one, to the clerk’s cerufi-
cate

Then as to the by-daw No R T do not «ce that we should be
Justhied in setitng it aside on the grounds stated, wheu we find
how the complaints and ohjections of Gibson are met  Most clearly
we have no authority to place ourselves in the situation of the
Council nud to judge for them, still less to place ourselves nhove
them nud vverrule their valuation upon our ideas merely of what
would be more just and more reasonable in regard to amount.
They are fo be judges, and undoubtedly they have better means of
judging than we have 1 speak now mecrely in reference to what
12 complained of as to the hard and unequel effect of the valuation.
There i3 no question that tlicy were bound to conform to the di-
rections of the statutes in the method of proceeding : that is, they
are not to violate them. It isimputed to them th~: <hey have done
80 in this case; but I do not see that is made out satisfactorily,
when we look at the afadavits on both sides.

The affidavits filed in answer to this application siate positively
that the Council did examine the assessment rclls of the year 1859,
as well as those of the current year 1860, and we cannot therefore i
assunie that the contrary statements ave tiue, and act upon them |
as it they were uadisputeld.  So al-o as regards the alleged un-
equal operation of the hy-law, the statemeuts are denied on onth
and in a very crrcum~tautial manaer, and I repeat that as vega. ds !
the reasonableness of the valuations and the conclusions to be;
coure to au that point, by ceiaparing {he value set upou land in one
muniapatny with the value set upon land in another, it is not our,
nrovince to judge of 1hat; and if it were, still there nre variena |
circumstances to be taken into consideration a3 bearing upon the
question of computation and value, which we have not the means
of judging of, fur want of that local knowledge which the metn-
bevs of the Council, chosen by the people thewselves, must be
supposed to possess, and Joubtless do possess. 1t iz not merely
the fact that one township has been long settled, and another not
~o0 long, that should alone influence the judgment in making the
compatison, nor the number of inhabitants, though these are civ-
cumstances that naturally should have been, and we may suppose
maust have been taken 1nio consideration.  Quahity of «<oil and of
timber, abundauce or scarcity of water, convenience of communi-
cation by land or water, Jdistance from market, and the description
of inbalitants as well ag therr numbers, are matters that require
to be considered in comparing one township with another; and
when these and all other matters have been considered, the conclu-
sions which they may seem to lead to are by law to be formed by the
Council aud not by the Court. I do not meau to say that therc
mizht not be some case so extraordinary in its circumetances ns
to warrant this Court in ziving cffect to complaints urged against |
a by-law of this nature, which mizht be more or lews connected |
with the propriety of the valuations scttled by the Council under

!
tion.
" of the ~tutute in their method of proceeding ; but having reat the

the T0th and 71st clauses of the existine Assessment Act (¢ch d5).
It i¥ not necessary (o deternnng that pot, tor cevtainly this Jdoes
sl appear o be a case in which injustice ean be shown to have
been Joue. <o wmonstrous and so mamftest as to lenve no doubt thut
the Council did not exercise that authority with an honest inten-
Doubtless the Council were bound to follow the directions

affidavits on both sides, we think we cannot say that they have
disregarded the divections of the legislature. As to the land in
the one county being valued independently, and without regard
to the value of the lands in the other county, that appears to be
sattsfactortly disproved.  The fourth objection 11 repelied by the
alhdavis filed on the part of the Counail.  The Legislature, in-
deed, have not attempted to presenibe by what method of proceed-
g the townships, towns antd villages, shall all be made to bear a
just 1elation to each other in regar ' to the r ces~d value of pro-
perty. They could hardly have succeeded in any attempt o do
s0. Tt must of necessmty be left to the judgment of those who are
to couduct the operation. We may suppose the Council fixing
upon some one township or town, xc., in the first place, as that
in which the value uppears to have been assigned with the strictest
1egard to trath and justice, and then huviog selecied <uch o
standaid we mny suppose them taking up each other townsbip,
town, &c¢, and adjusting the valuation by such standavd. In
doing this the Council must he governed by their own judament,
and could not in the nature of things have any rale given to them
by which they could arrive st any particular resuit. 1t must be
entirely o matter of opinion, whether if land cleared or uncleaved
m township A 13 valued at such & sum per acre, land in towoship
B. ouzht to be valued at any and what other sum peracre. When
the Council sbail have adjusted the proportionate vilue which
land 1n one townvhip besrs to land in the other, and sball have
compared them all by some one standard, then they have to nscer-
tain and cxpress how much per cent. must be added to or deducted
from the assessments in each township respectively to make them
all bear -. just relation to each other. That is not given as a 1ule
or meth« 1 of proceeding that can gzuide or sssist the Council in
adjusti g the relation between the several townships, but as a
method vy which they are to express to the collectors the etfect of
the relation which they have established as leading to an addition
or deduction of so much per cent. to or from the assessment of
each individual, according as they have found the assessment that
hal been made in the particular township too igh or too low as
compared with the standard which they have resoived to nbule by,
This duection to the collector makes his duty afterwards simple
and preciscencugzh.  But the business of the Council in equalizing
the asses<ments so as to make all the townships, &c., bear a just
relation to cach other, is onc that cannot be accomplished by any
arithmetical calculation.  No two bodies of men, and no two ind;-
viduals, could be expected to arvrive at the same conclusions if
they aitempted to make the adjustment independently of each
other. The Legislature have not attempted to iustsuct them how
they are to proceed in order ta do equal justice: they have done
the best they could jn committing the duty to them, in general
terms, of equalicing (ke «ssessmints 50 a8 io produce a just relution,
but have necessanly left it to them to work vut the problem as
they best can It is a thing more casily talked of than done. [
counfess I thiok that although the persou who framed the T0th and
71st clauses of ch. 65, may have understocd very clearly himself
what he intended, ke has neo' succeeded 1n makeng kis meoning quate
uitelligible to others.

As regards the other by-law, No. 9, besides taking some of the
objecticns to it which were made grounds of complsint against by
by-law No &, an additiona. objection 18 taken (the 4th objection),
for which there certainiy 13 no foundation, for the 288th section of
the Municipal Act expressly provides ¢« that the Councils of United
Counties may make appropriations and raise funds to enable either
county separately to carry on such improvements as may be re-
quired by the inhabitants thereof.”” In that respect thercfore
there kas been nothing wronyg done by this by-law.*

There are objections of another kind made to this by-law, which

* This olyection haviag been ralsed by fnadvet teuce wus abandvaed by counsel
on argument
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are all founded apon the assun.ption that it 1y a by-law passed fur ) contensled that on the evidence the mmng was n general lnnmg,

yatsing money for services not belonging to the cutrent year, orto
pay debts not falling due within that year. But we do not sce

thnt we should be warrruted in treatng this by-law as one of that * that year was expired !
For all that appesrs on the face of it, 1t 1¥ open to, to the jury tu sny whether 1t was a weekly hiring or no
The interest and sinking fund spoken ot wmay | found 1t was o weekly hiring, and gave plaintift o verdict 1or the

deseription.
no such ohjection.
have no relation to any other than the current year, and the rame
may be said as to the improvement of voads and bridges, which
required money to be laid out upon them. The Statutes do re-
quire that by-laws tv be passed for certin purposes shall contain
particular recitals and provisions, but from the absence of any
such recitals nud provisions, we are not * hberty to inter any-
thing against the validity of the by-law, uni -~ we can see cleatly
on the face of the by-law, or have otherwise shown to us, that
the by-law was passed for a purpose which required them to be
inserted.
are not to conjecture the existence of fucts that would render it ille-
gal. Itisupon this principle that awards made by individuals are
dealt with, and we should not be less conviderate in upholding by-
laws made by municipal councils, which are chosen by the peuple,
and are intrusted by the legislature with extensive powers It is
difficult to foresce how much public inconvenience may Le some-
times occasioned by quashing by-laws after they have been acted
upon, aad though this can never be admitted ns a reason fur sus-
taining what has been clearly showr: to beillegal, it is a strong rea-
son fur dechning to yuash s by-law escept on some clear grounds
We do not see any case of 1llegality clearly made out against the
by-laws now mouved ugninst, and therefore discharge the rule for
quashing them, with costs.

As to the apphication for a mandamus, we do not see the neces-
sity for giviug any such geueral directiuns to the Muwaipal Coun-
cil as we are asked togive.  We do not tind that they have vivlated
the statute in their mode of proceeding, or that they huve left any-
thing undone which they were required to do. The case cited of
The Queen v. The Commisstoners of Land Tax Fund for the Tower
Derswon of Middleser, 2 EIl & Bl 094, is ouly an authority for
showing that the Court may issue a mandamus to compel a legal
and just assessment, when they sec a clear ground to interpose,
but the reasoning in the case and the manner in which it was dis-
posed of, shows that the Court will not iuterpose unless upon some
specific and clear ground.

We think this rule also must be discharged with costs.

COMMON PLEAS

Reported by K. C Justs, Exq , Barrister-at- I,

LETTINGER V. MacporaaLL

The plaintift was cinploved by defendant as foreman 1 a printinz offic . and
Brought this action to recover *ages duo bim, proving on the tiial that the
defendant was tu the habst of setthng theamount thercof weekhiv  The jury on
this enidence found that the hiring war & weekly one, and the conrt refused t.
disturb the verdict W hen the biring 19 general, at is presutned by law to be by
the year

Declaraticn for work and labour, account stated, and for wages
as the lired servant of defendant.

Plea, never indebted.

The case was tried at Guelph, in November, 1809, before Burns,
J.  The plaintiff went into defendant’s employ, as foremau in a
printing office, in March 1857, and received 313 per week up to
December, 1857 ; after that tme he was to get S10 per week. A
statement had been made up of his wage« on the 1Gth April, 1858,
by one Macpherson, who was defendant’s book-keeper, when the
balarce due to the plaintiff was stated to be 2399 99.  Another
statement was made up by Macpherson, up to 1st Qctober, 1859,
showing a balance due the plaintiff of 8331 66. After which the
plantiff left the defendant’s employ. The day before be told the
defendant of his intention to leave. Defendant ssid he did not
want the plaintiff to go; butif he wanted to go hewight go; if de-
termined to go he might go.  Between Apnl, 1856, and Oct, 1830,
plaintiff had been pard $638 2. No evidence was given as to any
agreement between the plaintiff and the defendant of tbe term for
which he was engaged 1 1t was only shewn that his wages were to
be computed and allowed by the week. For the defendant it was

1f, for ull that appears, the by-law may be legal we

Cwlaeh o Law amouated ta noyeuely lunag, sud thevetore the plan.
s was not entitled ‘o recover any waged for the year 1870, untl

The Yearued judge left it anopen question
They

fuli amount of his claiw.

In Michaelinas term, M. C Cuameron obtained a rule nese for a
new trial, the verdict being contrary to luw and evidence, and for
misdnection in not directivg that without cvidence of a hirmg for
specified tune, the law would presume a yearly hining.

In the following term, Boulibee showed cause.  He cited Lexnr
v Mwose, 6 M. & G, 930 Hattmaen and Bulnos, 2C. & P 010
and insisted also that if the Liring had been by the year, there was
evidence that the defendant agreed that the plaintift might leave
when he did, citing Fuweett v. Cush, 5 B. & Ad. 404 Luley v. Elwn,
11Q B. 142

Draven, C. J.—The first point, and indeed I think the only
important one which we are called upun to determine, is the ob-
jection to the direction of the learned judge at the trial It was
msisted then, and has been again argued before us, that be should
have told the jury tbat as the only evidence was that of a general
hiriog, they should thercfore fiad that it was a hiring by the year,
and that the plammtff could not therefore recover for any part ot
the last year, as he quitted the defendant's service before that year
expired.  The judgment of Tindual, C. J., in Luzter v. Nurse (6 M.
X G. 435) appears to mo to afford a complete apswer to tins ob-
jection.  He remarke that in cases where a geuersl rule witn
regard to questions of liring have heen established, it bas been
in couformuty with some cstablished usige to be gathered from
eviderce, and that the finding of a jury in such a case, iu confur-
mity with such general usage cannot be conaiudered a rule of law,
and after stating that in the casc before him, he thought the evi-
dence was of a weekly ining, still even 1if it had shewn a general
hiring, he thought the question ought to have been left to the jury
whether, under the circumstances of the case, there had been a
hiring by the year. Aad Cresswell, J , said that though an inde-
finite hiring was a hiring for a year, if uuy vther fucls appeured,
such as puyment by the week, the presumption of a yearly hiring
might be rebutted, and that he thought this was ap open question
for the jury Tt uppears to me upnccessary to go further to
sustain the correctuess of the mode in which this case went to the

ury.

) The dactrine that & generai hiring is (in the absence of any thing
to qualify it) a hiring for a year, is clearly settled by Fuwcett v.
Cash, 5 B & Ad,, 904, and Berston v. Collyer, 4 Bing., 309; and
there is pothing in Buxter v. Nurse confheting with that doctrine.
If the jury hiad found a general hiring, they would have declared
the plaintiff’s cugagement was by the year, and bave givendamages
only in relation to such service. But the question was specially
left to them, and they have found there was a particular hiring—
a hiring by the weck ; and 1f they are right the plaintitf should
retain this verdict.

If they bad found that the hiring was genera), I should not have
thought the verdict contrary te evidence; but I cannot say there
wag not evidence to sustain the conclusion that the hiring was by
the week, and it is on that ground that in my opinion this rule
shou.d be discharged. Ido not think the evidence justified the
conclusion that the defendunts assented to the plaintiff’s leaving
his employment. If anytbinog had turned upon that, I should
have been inclined to grant a new tral.

COUNTY COURTS.

In the County Court of the Umited Counties of Frontenac, Lronox & Addingtan.
betere hus Honor J1pne MacseNE

Tae City oF KINGSTON V. Sfaw.

Held. that a Sherniff i not liable under Statute § Anne. cap 14, %r the remoraj or
goods off prenysesan respect of which rentis due nnless at the tine of removal
he cither had notice or otherwite recenved knowledge of the rent bemng due, and
aflerwards removed the goods without payiug the rent.

(October 18, 1560 )

This was an action under the Statute 8 Anne, chap. 14, against

' the defendant, a9 one of the Coroncrs of the Umted Counties of
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Frontenac, Lennox and Addington, for taking goads off certuin
premses of the plamtifs demised by them to one Thomas Mulhall,
el whieh goods were aerrerdd Ly the detendant, umder a wnit of
fore gietae ssued out of this Court at the suit of the Sherif of the
Counties agawnst tho goods of oue lsanc T. Hance, without first
prying half' s year's rent, which wasin arrear by Mulhall to the
plasntifls at the time of the seizure

‘There were two counts in the declaration  The first count con-
tained the usual allegations of a dennse by the plainutls of the
premises in question to one Thomas Mulball; of #ix months rent
bewmny due and in arrear from Mulhall to the pluintffs, of the
seizure of goads on the demnised premises under a5 re frreas at the
suit ot the Sheriff against Hance by the defendant as Coroner of
the United Counties, and of the removal and sale of the goods,
with the following averment ay to notice

Awd the plaintifty, in fact, say that after the said acizure and
tahing of the satd goods, and the said rewmoval thereof by tho de-
tendunt, and before the sele of the wnid goods by the detendant
under pretence of aud to sausfy said execution, and wlije the
tenaucy of the said Thomas Mulhall so still subsisted, the plain-
titfs pave notice to the detendant as such Coroner charged with
the exccution of the said wnit of the aforesaid reut being duc and
in arrear to the plaintitfs from Mulhall in respect of six months
rent of sid premises, and then requested the defendunt that the
pluntifts might be paid their rent s0 due and in arrear, but which
the defendavt wrongtully refused to do

The sccond count alleged that the plaintiffs irsued a warrant of;

distress to a Baibit, who distruned the goods to satixfy the rent
aforesaid ; and that the defepdant, as Coraneras 8¢ - ~said, removed

aaid premises, by virtue of such exceution or extent, pay to the
"landlord of the said premises or his buwlift, all wrach rum er
! surig of money a< are or ~hall be due for rent for the smid premises
“at the time ol the taking such pouds or chattels by virtue of ~uch
execution, provided the said arvears of rent do not amount to

more than one year’s rent ’’

{t will be scen that nothing iy suid in the statute aboutwnotice
being given by the landlord to the Sherift or party charged with the
exccution of the writ, 1 find in the form of a declaration under
the Statute of Anne, given in 2 Chitty on Pleading, 630, an aver-
ment of a notice being given by the landlord to the Shenfl after the
taking of the goods ou the messuage, and during the continuance of
the tenancy and befure the removal of the goods from the premises
under pretence of the execution.  Audin a note annexed to it, 1t i3
stuted the ounsrion of the averment would be fotal, unless after
verdict  In Archibold’s Teeatise on the Law of Lundlord and Ten-
ant, published in 1533, at page 250, [ find a form of a declaration
under the Statute an guestion given, containing the following aver-
ment 10 reference to notice: **.And the plaintitt smith that atter the
:aid seizinge and taking of the said goods o0 being in the said wes-
! suage as aforesaid, and befure the removal of the same under the
P pretence of the suid writ, the plaintiff gave notice to the deteudant
' 30 being then Shenffof the suidCounty a« aforesuid, of the aforesasd

! rent being due and in arrear to the plaintitt from tho tenant, and

; then requested the defendant that the phuntff might be paud his
i rent 80 due, in arrear und unpaid before the sawd goods amid chintels
Lorany part thereot shouldbe removed from or out of the surd mes-

, suage aud prennses - There s also, at page 249, aform of notico

o I ) given.  And the author, at page 25, makes the following obser-
the poods under the pretence of the said writ <7, c/¢ fus c1s, without vatwn: * Although the Sherft will not be liable to the landlord

puying the rent aforesaid to the plaintiffs, with an averment asto
nouve to the defendant as in the first count, with up addition that
the plaintiffs forebade the defendant to sell the goods until the
saud arrears of rent had Leen pad to the plaintiffs

The defendunt, nmong other pleas, pleaded to the first count—
* That the plaintiffs did not, after the tahing of thesaid goads and
chattely in the sard messuage and tenement by the defendant, as

ir the first count mentioned, or at any trie before the removal of

the satine, giviug uvotice to the Jdefendant; nor had the defendaut
at any time before the removal of the s«id goods any notice or
knowledge whatsoever of the snid rent or any part thereof, orany
rent whatscever being duo and in arrcar from the said Thomas
Mulhall to the plaintitis.”

Ta this plea the plaintiffi demurred.—The principal ground of
denmurrer assigned by them being, that no such notics as in the
plea mentioned is necessary before the removal of goods.

To the second count, the defendant pleaded, among other things,
*That, after the removal of the goods by the detendant, there:
remuaived goods on the said premises suflicrent to ratisfy the rent
in the declaration alleged to be due ” ;

To ths plea the pluntitl demurred algo, avsigning ag grounds of |
danurier, that it was oot pleaded te suy particular count, and
that it disclosed no ground of defence whatever At the argument
the learned counsel for the defendant very properly abandoned
this piea as untenable.

The defendant gave due notice that he intended, ot the araument,

to take exception to the first ccunt of the declaration, ¢ That iti-:

not suflicienc to aver in the declaration that the Coroner had notice
that rent was in arrear after the removal of the goods from the
prenuscs ; on the otber hand, that it should contain an averment
that the Coroner had notice of the rent beingin arrear before
the removal and gale ™’

And to the second count, ¢ That it should contain an averment
that the Curoner had notice that there was rent in arrear before
the vemosal of the goods from the premises.”

Aynew for demurrer.

4. S Kupatrick, contra.

MickeN2iE, JUpar —DBy the Statate 8 Anne, cap. 14, section 1, |

it is enacted : ¢“That no goods or chattels whatsoever lying or

being 1 or upon any messuage, lands or tenements which are or |

shall be leased for hife or lives terms of years, at will or otherwise,
<hall be hable to be taken by virtue of any exccution on any pre-
tence whatsocver, unless the party at whose suit the said execution
1s sued out, <hall, before the removal of such goods from o the

"unless he have notice of the landlord’s ¢laim; yet, if the Shenff or

* his officer have hnowledge of it in any other way—from the land-
i lord, or from uny other person—it will be sufficient.” Ina nre-
; cedent given in the case of Aweley v Kyley 11 ML & WL 16, there
{1+ & similar avermont of notice.  And, wdeed, in every precedent
iand furm of declaration I find in tie hooks under the Stutute 8
" Arne, cap 11 1 find an averment thut the luudlord gave notice
! to the Shenff, betore the removal of the guods from the demised
| premises, of the rent being in arrear and wnpaid.  In the case of
,'I‘alymz'n v. Wawdham, 1 Strange, 212, the Court secmed to hoid
i that such notice from the landlord, to the Sheriff or his officer, was
{ wecessury o sustminthe action.  In the case of Wuranv, Dewhery, 1
! Strange, 07, the sume doctrine was countenanced by the Jourt.
I The ca~¢ of St v Russe’?, & Taunt, 100 and tho case of Coyler
i v. Speer, 4 Moore, 173, are in favor of this view of the case.  In
i the case of Aruett vo Garnett, 3 B & Ald. 440, Assorr, O J
smd . ¢ It s true that the Sherdl does not become n wrong-deer
by the act of removing the good< until he has notice of the land-
Lord's claim . wad, perba s wopotice may be necessary to support
an action aganet him ns a wrong-door ” Hotvkoon, J | waid:
It s true that po action wonld e agamst the Shend, for any
act done by him, betore he had notice of the hndlord’s claim
CAndan the case of adrowes v Dasan, 3 B & Al 645, the Court
feaid -+ I, mdeed, o Sheritt has no reacon to <uppose any rent
1o be due, be will be protected i case he pay s over the mauey to
' the exccution creditor The notice to the Sheritf 13 only tor the
i purpose of e ablishing, beyand doubt, Lis Enowledge of the land-
lord’s claim  If that knowledge can, by any other means be
Ii brought home to the Sherifl, he will he liable.”  In Lush's edition
{ of Saunders gu Plexling and evidence, at paze 8,1 find 1t laid
I 'down, ¢ That the Sheruf nwust be proved to have had notice of the
Inndlord’s claim; but, if it appear that the sale had been conducted
with great secrecy and despatch, it is for the jury to vay whether
he knew of the fact that the rent was in arrear, though no notice
had been given to him before the sale ”  And there seems to he a
distinction between a procecding against the Sheriff by way of
motion, and an action for Tort, for remowing the gocds. In
Archibold’s Lundlord and Temant, 250, it is lmd down, that
“Where it is intended to proceed by way of motion, it will be
sufficient if such claiin came to the kuowledge of the Sheriff or
his officer at any time whilst the goods remained io his hands, al-
though after the removal of them from the demised premises.”
But it would sppcar to be otherwise, when an action at law is
brought against the Sheriff, for wroogfully removing the goods
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from the premises, without payieg the landlord his vent.  In the defendant should not succeed au ins present motion, forat sup-
Arcliboid’s tandlord and Tenant, 251, 1 tind 1t stated, *“eare - poses all before the juldgment to be regular, and excepts to the
must be taken not to onnt stating, in the decluration, the notice | migning of judgment only, wlieh, for all that appenrs, is pertectly
to the Sherf.” | regalar, if the previous proceedings are regular, and they are not

1 tind i all the precedents and forms of declaration in the :moved against.”  He alyo cites the cave of Welewn v, Srory, 21
bouks, under the Statute ¥ Anne, eap. 14, contaunag averments U PR, §04 5 the ease of Strvet v Mucdonelt, 1, UL C PR, 6D,
of uotice to the Xherff of the Jandlords ckum for 1ent, betore 'and the case of the Lank o Upper Canada v. Vanvoches, e al , 2,
the removal of the goods fromn the demised premises.  And the, U. C. P R, 382, aud Holmes v, Rusself, 9 Dowl 487,
general vun of the authurittes, for the Jast 150 years, has coun- : By the 2nd section of the Common Law Urocedure Act, it iz enacted,
tenanced the necessity of wuch averments of notice, hefore the ' « Thyt all personal aetions, not barlnble, shalt be commenced by writ
removal of the goads.  Tmust hwhd, therefore, that both the counts ' of summons, according to the form given ”  All writs iseued must he
in the present declaration, are insutheient, for want of averments | ynder the seal of the Court out of which they 1ssue ; and by the 15th
that the defendant had notice of the plaintiff's claim for rent, be- | geetion it 18 enncted, *¢ That the writ of summons isssued may be
fore he removed the goods trom the premises demised by them to ' gerved in any county in Upper Canada, and the service thereof,
Thomns Mulhall. ~ The judgment of the Court must. consequently, ! whenever practicable, shall be personal.”  Persunal service means
be fur the defendunt, ou the demurrer. 1 do not menu to hold, gerving the defendant with a copy of the process, anid showing him
that itis necessary toaver, in the declaration, that the notice was the original, if he desire—1 D, & L., 599 It i~ held that the
given by the plaintif to the defeudant I think 1t would be suth- g1irinal writ need not be shown to defendant unless he at or within
crent to aver, in. the declaration, that the delendant knew the |y rensonable time after rervice, make a demand to see it—/’etel
plnintifi’s chusa for yent befere he removed the goods from the v, Ambrose, 2, B. & €, 701, The copy of the writ isa very differ-
premises; or that he had notice of such claim before such removal. ! ent thing from the original writ. 'The copy is an act of the party ;

Judgment for the defendant on the demurrer i the origieal is an act of the court itself ; its own process accredited
! by its own seal, and signed, certitied and issued by its own officer
j on & proper priecipe filed.  Origioally, when a writ was issued, it
| was entered upon a roll. Now a priccipeis filed. The appearance
j directed by the statute, and mentioned in the writ of summons,
: meaus an appearance to the oryynal wnt of summeons, and not an
appearance to a copy of & writ.

When formerly actions were commenced by a writ of eapiag, the
Sheriff was commanded to have the body of the defendant in Court
upon & certain day; but the exigency of writ of non-bailable process
i wns answered by the defendant fiing o common appearance with

tue proper ofticer. This appearance was always to the original writ
- issued by the Court, and not to the copy cerved by the party. When
a ucfendantisserved with o copy of a writ of tummons, in my opin-
ion the effect of such gervice is to inforin him that an action has been
. commenced against him in the Court, and that the court had issued
an original writ of summons against him. He may demand to see
the original at the time of gervico, or e muy go t¢ the othce and
examine the preecipe ur the writ itself if filed, aud if he find that the
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Ross v. Fraser.
Sqrneng—Misar o on Opy—S rrwce—Anpeasdne—Ed et Uy oof

An ongmal wnt of cnmmens at the suit of A B, was fseued from the County
Court on Lidh Avzast, 1var - On rague day defendant was served with what
Ppurport=d e b wpsy of the sumiiosa, butoontamned the sameof C D asplaso.
uttmstead ot thit ut A B o 14th August an appearance was enteied tor de-
fr it ot the sait ¢t C D

Hehd. that the ~ervice was a mere imegulariy aod the appesraace 8 noihity

(Chamblers. Uct. 25th, 1860)

Maearcw for the defendaut obtained a cummuns tu set aside the
judgment, the wnt of . fz and all proccedinas had 1n this cause,
upon the ground that no copy of any wnt of ~ummons was served
upon the defendant, aud upon grouuds disclosed 1 ailidavats filed.

Agnew showed cause,

Mackenzig, Juoge—An oviginal writ of summons against the
defendant, wag ivcued out of this court at the suit of Hugh Rosg, :

the present plaintiff, on the 13th Auguet, 1860.  On thesune day,
the defendant was served with a copy of a writ of sumuons, pur-;
porting to have been jssued oo the snme duy, out of the sawme court,
at the wuit of Hugh Praser, instead of Hugh Rose  On the 4th
August, an appearance was entered by 1) Macarow, E«q, for the !
defendsnt, at the suit of Hugh Fraser, the plamntiff named in the
copy of summons served upon the Jdefendant.  On the 27th August, ;
the originai writ of summons, at the suit of Hugh Ross. together:
with an aflidavit of service thereof was filel On the same day,
costs were taxed and judgment signed against the detendant, at!
the suit of Hugh Ross ; and, subsequently, the goods of the defend- !
ant wero seized under & writ of £, fa., 1ssued at the suit of Ilugh i
toss,

It will be geen that the orizinal writ of sumnmeons hud not been
filed until thivteen days after the appearance was go entered for
the defendant, < the suit of Hugh Fraser.

The defendantcontends that,in entering an appearance, at the suit
of Hugh Fraser, he did all that he wasreqguired to do by the copy of |
the writ of summons served upon him, and that tae plaintiff had no -
right to sign judgment after such appearance hadbeenentered. The
plaintiff, on the other hand, contends that the service of a copy of |
summons, having the name of Hugh Fraser in it, instead of Hugh
Toss, in the original, is a mere irregularity and not a nullity, and .
that the defendant should have moved to set aside the service as
irregular, instead of entering an appearance to a defective copy. "
Jn support of this position the plaintiff’s counsel, Mr. Aguew, cited |

‘ copy served upon him differs from the original, he skould move to

sot the prucess agide for irregulanty. The Courts have held over
and over again that such a proceeding as the detendant complains
of is . mere irregularity and not a nullity. If the Court should up-
hold the principle thut & party who may be served with & picce of
paper purporting to be a copyofan original wtit of summoos, way,
without knowing whether an original writ was ever issued or not,
file an appearance to such copy, it might be called upon to adjudi-

-cate upon-—unguthorized copies which might be served on parties

out of malice or amusement by mischicf-makers. Before a party
can properly enter an appearance to a writ of summons, he should
be certain that an original is issued. This can be effected by
demanding 1o see the uriginal at the time of service, or by cxam-
ining the praccipe or the original writ in the proper office; for if
a Jefendant enters an appearauce to a ¢opy of a writ of summons

"not autborized by an original, the sppearance may be treated as a

nullity.

In the case under cunsideration, the original writ of summons and
the copy served upon the defendant are the same in every respect (ex-
cepting the name of the plaintiff ) In the original itis Hugh Ross,
the correct name ; in the copy it is Hugh Fraser. When a party is
served with a copy of a writ of summors, he shoald take care before
heentersanappearance to see thatanoriginalis issued, as hisappear-
ance must be to the original writ issued under the seal of the Court,
and certified by its oflicer, and not to the copy ; and it such party
find & variance between the original writ issued and the copy

Cinguemars v. Equitable Insurance Company, 2, U. C. P. R., 207,  served, he should take proper steps to put the matter right, and
where an application was made to set & judgment aside, on the ' not ester an &ppearance to an unauthorzed copy, as the present
ground that no wnit of summons was ever served. IRubinsor, C - defendant has done

J., in giving judgment, said: ¢ Independently of the delay in; Ifindin Harrison's excellent Magual of Costs, at page 33, tha
moving, it is fatal to this appheation that we are nc. asked to set an allowance of 2s Cd. is made in the tanff to defendants ¢ for
asule the service of process, nor any of the proceedings anterior attending to examine writ and praccipe.” 1f the present defend-
to the judgment  The case of Jroels v. Lobeits, 1 C. B. 636, and ant had taken the trouble to examine, as I think he ought to havo
of Wardle v. Uardwiwcke, 4, D. & L 740, arc in point to show that i done, the records of the Court, he would find that no original
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writ of summons issued agrinst him on the 13th day of Angust L,
at the st of Hugh Fraser. but he would tind that one bal
i~sued at the «uit of the preseat plawtifl, Hugh Ross, on ihe sery
day hy the precipe oa fife.

Unthe authonity of the cases cited, I must hold that service of
the copy 1n que~tivn i8 o mere irregularity, and that the ap-
pearance entered by the defendant to a copy unauthorized by an
originnl was a pullity, and that the plaintiff had a right uoder
the statute to treatat o, and to enter bis judgment aas ke did.
The summons to set asule the judgment, thercfore must be dis-
chinrged. But as the plaintiff himself has committed the first
error by ferving an irregular copy of the original writ of summons
on the defendant, T will allow bim no costs.

Summons discharged without coxts.

DISTRICT COURT. PHILADELPHIA,
Westery R R, Co v Rowukrs,

A troker or uther azent vested with a mere suthonsr  sxell, wishout authoats to
diliser, will ot b presumed to be slso anthorsod 1o recone the purcise
mvey. even thoush the article §s delivered by his priacipal to the putchaners,
with-ut demandiog from them the pay iment of the purchase muney at the pluce
of shipment A puichaser who has bought front an aprent tor cash, cipnot pay
in anytluny other thaun the casht without the principals consent. and 1t the
putchaser pay the agent in notes. tv be by hin turtied into cash for the account
t the pruaipal, the purchaser will subyect himselt to the risk fncrlent to the
Process of conversion and to responsilality fur any loss that might happen trom
w want of fidelity on the ageet’s part while atouat the consersion of the notes

If the purchaser cmploy the agont of the vendor. 1o dell the notes given for the
artdde purchased tor hisothe purchaser 8) acconnt and rish, wy boss ietdent
ot the fulhlment obligation will fali oo Juo, and not ow the verclor, tow ud
whom thee chliz o is to be tultiled utless the geent ages betore he solis
thetn and has authonty from the vendor 10 ageee, that the vates ace tahen and
Leld at the risk of is prinupal, the vendor

Nawe, J —In May, 1857, Francis H Jackeon, a hroker. resid
ing and doing bu-iness in Boston, was employed hy the wWesteru
R. I Compuny of Magsnchu«etts, to sell one hundred tone of old
railroad irop, for their acconnt  Jachson, wha was not entiusted
with the possession or custody of fhe on, and who, so far as the
evidence given at the thial went, acted througheut ns a hroker,
aod not as a factor, sold the iron to the defendants through the
mstrumentality of Lewis Kalston, a broker of this ¢ity. The jron
was to he delivered by the railroad company, st Huadaon, in the
State of New York, and the terms were cash, payahie on delivery.
When the dehvery was effected, is not clearly apparent, all the
evidence on the subject being & receipt or bill of lading, dated
June 15, 1857, and given at lindson, by the master of the barae
N F. Barnes, for one hundred tons of railioad iron, shippcd by
the Hud<on and Boston Ruilroad Co. for the account of, and to be
dehvered to the defendants; bhut it must have taken place either
at ot hefore the date of this receipt, and there was nothing to ~how
that nether Juekshn ar Raleton, had anvthing to do withat;
Jacksru, who alone had any divectyelations witi) the railroad. stat-
1630 Jis answer to the thind interrogatory of the commission is-
sued to take s testimony, that he did not know where the 1ron
wius when <old, nor shen or where it wae actuudly deliserted  On
the 2itd of June, 1837, the defendants placed two note« in the
hinnds of Lewis W, Lalston, each for S1,500, at <1x mounths, with
directions to sedl or discouut them for their necount, and ok his
receipt for the notes,  On the tich of July, 18H7, Rulston gave the
defeudauts another receipt, in the following language :

‘“ Received, Philad’a, July 6, 1857, three thousand three hundred
and sixty doilurs, being nett proceeds of two notes duted June 1,
at «1x nenthy, {or eighteen bundred dollars, and June 5, at six
months, fur eighteen bundied Jotlars, of Messrs. . & P. Roberts

given nie to be sold on accouut of purchuse of cld ras off of the

Western Railroad.
«&3,364. (Signed) “LEwis W. Ransron.”

At the trisl, Ralston was called to the stand by the plantiffs,
for the purpose of proving the sale, and on being cross-examined
by the defendants, stated that he recesved the mcuey as mention-
ed in the receipt.  That be bad sold the iron for the account of the
plaintiffs. That he Lad received the notes from the defeundants,
and for their account That he had paid no part of the proceeds
to them or to the plaintiffs, but had on the contrary, appropriated
the whoie to his own purposes. That the proceeds of the uotes

swere to huve been paid to the defendants, or approprmiated aceord-
ving to thew directious That the proceedy were snitended to be
capplied toabie payment ot the iron that such was the detendants
jntention.

Three questions were left by the court to the jury.  First, whather
Ral-ten bad authority to receive payment”  Secondly, whether
the payment alleged to have been made to him was of such a nature
a3 tu tall within the scope of lus authority, if he had it®  And,
}ﬁnnllv, whesher the proceeds of the notes were or were not receiv-

ed and held by hun as & payment, oru other words. whether he
recerved and held them fur the account of the plammtifis or of the
"defendants  The jury found a verdict for the whole amount of the
purchase money : amd their finding cannot be set aside and o new
tr.al granted, if any one of the questions submutted to them was
properly found for the pluintitls, nor unless all of them should have
been answered a'hmatively and i favour of the defendants

All the amthorities on the subjeet concur, that whilea factor, or
other arent armed with an nuchority to sell, and eatrusted with the
posession of and right to deliver the thing sold, will be presumed,
in the absence of evidence to the contrary. to be also authonzed to
trecetve the price; (tor the protection of the principal, who would
"otherwise have no means of enforcing his lien for the purchase
imoney,) a mere suthority to seil, without authority to deliver, will
| nut extend to the receipt of the parchase mouey, and will cease to
Pexist with the negzotiation nud completion ot the comtract of sale
i No one can mnagine that the mere employnient of A by B3 to find
'a purchaser, and umke a bargam for the sale of his horse or house,

will anthorize A. to take the price and acqmit the purchaser, al-
“thongh the cuse i widely ditferent 1l A be entrusted with the pos-
. session of the horse, or armed with the nght to give a deed for the
‘house. The evidence here was that neither Juckson nor Ralston,
§ whe ©as, be it observed, emplored avlely by Jackson, had the nos-
gesston of the iron, . hieh tormed the subject ot thiy sale, and 1t
| was, on the contrary, delivered ut Hud<on, at a distance fiom their
residences amd places of husiness, without there being anytnng to
i show that ths delay wasgin consequence of an instiuction or ovler
| proceeding from them, and was not made duectly by the plaintffs
| to the defendauts.  The only circumstance appear.ng at the trial

to vary the case, or render 1t different from that of a naked au-
i thority to sell, was that the iron was delivered by the vendors to
! the purchasors at Hudson, without asking for the parchase money,
from which it is argued that the jury should Vave inferred thut
- Ralston was authorized to receive that here, which the Western
; Railroad Company omitted to demaml and recerve at the place of
.slipment.  Had the iron been conmigned, or made deliverable to
‘or by Ralston, the argument would have been « strong one, and
~pevhaps wrresistible  Bat asot wag not, the only concluson that
"can lexitimately he deawn from the fulure of the vendors to exact
paymeut on debvery, 13 that thev were willing 1o trust the solven-
ey of the purchaders. and not that they meant to enlarse the au-
thurity of the ngent by whom the sale hind heen eftected. or render
a payment to lom equivalent to a payment to thewselves pevson-
alty. That a man whe bas employed an azent to <ol a horse, which
he retaing in bis own stable, and does not place wn the heepng of
the agent, sends the horse to the purchnser on recoiving a
notification o1 the sale from the agent, p.oves that he trusts the
purchasger, but not that he plices any larger conhdencen the nment
If, therefore, the delivery of the 1ron wis & circumstance 1 $avor
of the defendarts, it was but a circumstance, which must be pre-
sumed t¢ have been considered by the jury, and 1t is not a sutlici-
ent reason for assuming, in opposition to thesr verdict, that Ral-
ston was suthorized to receive payment for the iron, a3 well as to
sell it.

But even if Ralston possessed full authority both 1o sell and
-reccive payment. it wil not help the defendants, unless he was
pad: and here the case i3 perhaps more strongly with the plain-
i utls than on the {ormer point.  Fer nothing is plainer than that
-e purchaser who has Loamght from an agent for cash, cananot pay

in anything other than the cash, which has been promised, without
" the consent of the principal, nor in any way that varics the terms
1 0s the contract ot of the agency, and chaiges the prinsipal with a
. grreater respoustbility than he would have to bear if those terms
- had beer pursued and complied with. Some of the cases on this
head will be found collected in the argument of counsel in the case
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of Parlacon v The CGuardene, 1 Huarlstone & Homan, H24, H25,
and although held Ly the Court to be wappueable there, are of
unquestioned suthority when the circums<tances are such as to fall
within them , Sykex v Gylee, 5 MO & WO 04D Seatr v, Jremy, d
B. X Ad 46Uy Lartridge v The Buni of England, 9 Q B 396, It
is therefore plain, aud was indeed conceded, that the defendants,
who had bought from Ralston for cash, coutd neither pay himn.
notey, nor gunve him notes to be turned into cash for the account
of his principals, without subjecting themselves to the risk incidend

to the process of conversion, and submitting to any loss that might |

happen trom a want of tdehity on his part while he was about it
It 1« however argued that although the defendants would neces-
sarily have been answernble tor the laches or masfeasance of Ral-

agrecing with him Letore the sale, and at the time when the notes
were placed in his possession, that they should he solid tor thewr
account nnd risk, but that the proceeds <hould te received and
hield for the nccount and at the ik of the pluntitl=. Thig position
howesver, 13 exceedinaly questionable.
agent of another, and 1o one scnse, adverse party, to act in a busi-

ness common to hoth, employs one whose duty and loyaity are in’

fact pre-engaged; and ought to derive no advantage from tlug
course, which he would not have had from the employment of a
third person. It the defendants had employed an agent of their
owa to sell their notes, instead of employing the plaintffs' agent,
the proceeds would have been at their risk, until they had not ounly
accounted with, hut obtained payment from their agent ; and they
certninly cannat be in a better positivn because they choose to em- -
ploy the plantifly’ agent to transact that which was essentially
their own business, [t was their duty, and not the duty of the
vendors, to find the means of payment, and to sell notes for the
purpoce, 1f there was no Letter course open; and the loss incident
to the folfilment of this obhgation, ought to fall on them, an’ n-t
on thove toward« whom the obhigation was to be tulfilled
is nt al} events plain, that the money received trom the sale of the
defendants’ notes, cannot be viewed as being the woney, and at

\
ston in ~elhng the notes, there was notlung to prevent them frem -

A party who cipluys the .

And .,

had consequently, always remained tn lus bande, so long as it did
remmn there as the money, and subyeet to the control of the defin-
dants, and not of the plamuffs. I regard this testimony as being
1 nothing more than the conciusion which the law would have drawn,
had e not so testitied, in the absence of proof of a specific appro-
poation of the moncy after he had received it, other than that re-
cited in the receipt of July 6th.  For evenf the recital that the
money receipted for, wag the proceeds of notes *¢ given to be sold on
account of the purchase of ralroad iron,” is to be considered a3
meaning that the notes were given on account or in payment of
- the price of the iron, 1t would not be less true that the defendanty
"could not 10 law give notes as a substitute for cash, or bargain that
an agent <olely authorized to recerve each, should take and sell
noted at the rick of luy principals, mnstead of cach And even if
" thig were not so, the jury would =till have been fully entuitled to
give credence to the statements of Ralston, that no «uch bargain
or ayrreement was in fact made, in preference to his previous st
ten or unwrttten declarstions.

1 bave hitherto considercd this case as it avosc, and was presen-
ted by both parties at the trial, in obeihience to the well kaown
rule that everything which is not made to appear by some legiti-
mate means of proof, it 13 to be regarded as1f it did not exist in
fact.  But some additional matter is now brought forward, con-
sisting of a correspondence of the plaintiffs with their agents, and
of the agents with each other, which the plaintiffs have with much
hiberality, placed at the disposition of the defendants since the
verdict, and which the defendants wish to have examined in aid of
their motion for a new trial.  This correspondence s not, in any
proper sense of the word, after-discoyered evidence, because the
defendants might have obraiaed and produced it at the trial it they
had thought proper, as readily as at the present moment. Still, if
the letters thus laid before usshowed, or even tended materialiy to
show, that the defendants bad in point of right and justice, pmud a
demand once which the verdict would compel them to pay agnin,
I thould have been disposed to go to the utmost verge of the dis-
cretion given by the law, for the sake of preventing injustice by

the 1<k of the plaintifls, andnot of the dofendants, in the nbscnce’ granting a new trial.  But on 'coking st the documents jn ques-
of proof of a binding ngrcement to that effect, before the notes tion, it appears that although Juckson was empowered to direct
were <old, or of an appropnation tu the use of the plaintiffs after- | the delivery of the iron, and it wao iu fuct dellvered oa Wi order,
wards  That an agent empluyed by a debtor to sell & horse for the! Ralston had no ouch suthority, and on the contrary, acted in a
purpose of procuring the means of payment, is also the agent of merely subordinnte position to Jackson, exercising no control over
the creditor, does not render the horse less the debtor's, nor de- the property sold, and haviog nothing tc do with its delivery. And
prive him ¢f the right to countermand the sile, or say what use | when Jackson, who remained or had been keptiu ignorance of the
ghall be made of the purchase money, after a sale has been effec- payment alleged to have Leen made to Ralston, wrote to the lat-
ted, unless there 18 sowe agreement to the contrary with theagent, © ter, urging bim to press the defendants to pay, he did not outhor-
and the latter is authonized so to agree  I’roma facie the horse is:ize or request Ralston to receive the moncy, and on the contrary.
still the debtor’s, until sold, and the pricc recerved for it his after- rcquircd that the detendants should remit it d”-ec[]y to p]uintiﬁq,
wards ; aod it necessunly follows that the visk must also be his, | But even if the correspondence showed, wlich it fails to do, that
and not the creditor’s ; and if he would get rid of this responsi- | Rslston was authevized to receive payment, it would still fall far
bility, he must show when and in what manner it passed from his, short of showing that the defendants were authorized to pay him
shoulders, and was shifted to those of the opposite party. Now.in potes instead of money, or that the funds which came to his
hiere there was an entire absence Of[\l‘OOf that Ralston either ngrecd - hands from them, were received not for their account, but for that
or had authority to agree, to take and hold the notes at the risk of | of the plaintiffis. Thero is nothing in the evidence now laid befure
Lis principals, before Le sold them, and the preponderance, if not ' us, to change the conclusion at which we had arrived without it,
the whole weight of the evidence, was that there was no appropri- | and it is, consequently, unnecessary to consider whether the cir-
ation of the proceeds of the notes to the payment of the iron, while: cnmstances under which it is presented, ure such as to render it
they remained in his hands, and before they were mise ~plied to - admissable as an elewxent in our decision.

his own purposes. The utmost, therefore which the der udants| qpa necylt of tha whole is, that there is no safficient reason in
could ask, consistently with the evidence, was an instructi. o that : point cither of fact o of law, for setting aside the verdict, and we
tbe money produced by the sale of the notes might he rendered the : dischorge the rule for & new trial.

plaintiffs money, #.d put at their risk by an order or direction to }

that effect from .he defendants, or & mere exchange of receipts;
with Ralston after it had been received by bim, and before lie had'!
devoted it to any other purpose. Aand the jury were tuld that if,
such a direction was in fact given to, or agreement made wiL;n hi(rln }
while he still beld the money, there was no necessity for his hand- | i R ) ) .
ing it over in order o get it back again, and the payment would | ™ pTy I RREE BT CalR K A B C Y e owld bave oo o
be 2 zood one, if he was duly authorized to reccive it. That a{ woved for a small kum. with a view to the ad ement of d

verdict was rendered for the plaintiffs under this instruction, and The nxh!:t to erect a llxv:l!d:nn. umk:ﬁ b);‘the Acttrl\]r lmtfi is bl;t alaltlcunsa tnsﬂlllo
not for the defendants, was no doubt because Raiston himeelf testi- | 5 TRTRECCREn 0 joct to be rovoked whenerer 1 Pennsy Ivania, the practice of
fied positively, although not without some embarrassment arising - te Land Office hus beon to include them in warrants and surtey < as past of the
from the situation in which he had unfortunately placed bimself, : D\'ﬂ'“‘“ lauis, ﬂ}«; belong wf t;’e awoers of the trarwl\\lﬂ;in Whlf)l' "ff}ol"f
that although the intention was that the money should go in pay-| b 123 comey the bodies of the streams 10 ozs and the adyounng lund to sn
ment of the irun, it bad never been actunlly so appropriated, and | Naturo of “ creeks and small rivers” in Pennsylvania defined and exponnded.

SUPREME COURT OF PENNSYLVANIA.

Bancray RaiLroap & Coar Co. v. Josgri Isgnaw.
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Error to Common Pleas of Bradford Co
gourt wiay deliverel Ly

The opimen of the

Waonw agb, J.—The first ertov axsigned 1 for rejecting the de-
fendanty’ offer to prove that it would not coat 110re than F140 o
remove the har i the ereek from the hend of Ma-on’s pond sad
upwarls, so as to wlnnt a free tlow ot water, 1t would =eem that
tlus ber was the principal nmeance complained of by the plunudt
It was this, that according to hns views, caused the Leck wacer 1n
lus tail-race, to the pjury of s waclenery, It was dhaetly, o
not altogether, for this, that his wmitnesses estimate by damuges
at trom 000 to 5,001, aud for wlich the jury gave nw o ver-
diet of 33, 172,

Now, why 1t was not competent fur the detendant to show, in
an answer to & clum tor so large dainages, that the whole canse
of mischief comdd be remedied for 21449, we cannot unerstand.
1t was alleged on the part of the detendant, that this bar wasn
part, at least, the result of the natural action of the water, Lut
whatever the cause ot its growth, whether the natural low of water
or the artiticial embunkments of the Railroad Compsny, or both
combined, the company claimed that st could be rem rved tor the
incossiderable sum mentioned 1 the offer  Hud the jury been
persunded of this, they could never have givea the verdict they
dul.  The court should I, ve given the company o chance to per-
suade the jury, and tu ths end should have admutted the evidence.
It went directly to the admensurement of damages. It was much
mice certain proof in ity nature, than these speculative views on
which damages in such cases sre too often assessed  Fur this er-
ror of the trual the cause must go back.

But we find no other error upon the record  The second point
of the defendunts' was auswered in thar favour, aml the court
refused, properly, to aflirta their first point  That the defendants
had a legal right to erect the embaukment m the constructivn ot
thar tatiroad on the plantiff’s Iand, was a truism under the law
of their ipcorporatiun, which the learned judge did not mean to
deny, but the other proposition that the company were uot hable
fur damage done to the plantfl's water pouer, 3t 1t wus situsted
on the part of Towanda creek which had been declived a public
hurhway, woe oo pasbh ot b fust pont, and this was negatived,
as 1t should bave been.

In respect to the great rivers of the Siate, cuch as are navigable
hy nature, and theretore public bighways by the comwon law, 1t
bas been repeatedly declared that the Mill-dam Act of 2i3rd March,
1803, 1s but a license to the riparian ¢waer, subject to be revoked
whenever the .nterests of the public requires at,
wus apphied 1w Mononyahela Nar., Co. v. Koons, 6 W, & 8. 112, to
the Yougliogeny, which 1s one of the streams enumerated by €. J.
Tiygham, an Shounk v, The Schuylhdl Nav. Co, 148 & R. 7Y, a8
among the «“ principal rivers” of Pennsylvama.  And again, in
Susquehanna Canal Co vo Wright, WW. & 8 11, the same doctrine
was appled to the Susquehanna river, whick, as well asts prinet-
pal branches, has always becn cor  lered a pubhic niver And
ouce agam, inthe New York and Erie Radroad Co v Youny, Y
Cusey, 181, it was applied to the Notth Branch of the Suvynehanna,
always a navigable rniver, sccording to the common law detiition
that has obtwned in Pernsylvania.

In all the~c caces, the night cluimed by the ripanan owner was

a permissive right to use rivers, (he soil of which hud never been

rranted by Wsitiam Penn, his cuaccessors, or the Commonwenlth.
The rivers, and the bed of the rivers, belonged to the Common-
wealth, and constituted part of the eminent domuin,  Piivate sur-
veys bounding on them were stopped at low-water mark.  Where
the Commonwealth, by its legislature, authomzed mpanan owners

along <urh streams to erect dame fyr their own couvenience and .

profit, 1t was 4 sort of public License, like the fisheres aud ferries
winch, by nuumecrous Acts of Assembly, were granted in all our
public rivers.  And being a mere license to trespass on the pubhic
domuin without any consideration received theretor, 1t had none
of the indefeasitality of a contract, and mipght be revoked at the
wili of the sovereign, or to be granted to another.

Dut 1n respect to the crecks and smaller streams everywhere
foand 1 Pennsylvania, the practice of the land othee, whether
under the P’proprictaries or the Commonwealth, has been to in-
clude them in warrants and su. ~vs, as part of the public lands

This doctrine :

Streams thus falling wathin the hines of a survey, were cavered by
1, and belonzed to the owner of the tract, who might afterwards
fconvey the bady of the stream to one person, and the ndjomng

land to another.  When any of thix clusg of streams formed the

boundary of such tract, the grantee acquired title ad jilum aqur.

Conrert v (FC nuery, W 177, There 13 hut one difference be-
tween & stream runmng through a man's land, and ove which runs
1 the side of 1t an the former ciase he owns the whole, and in
"the intter but halt,  Sturr v. Chidd, 20 Wend. 149, 1t i8 custom-
; arv to gpeak of thee streams as nnt navigable, in contradistinction
, to those larger rivers not graated by the Cemuoenwealth, sud which
ure colled navigable.

In England, those streams only are ealled navigable, in which
the tides ebb add tHow ; but with us, all our public rivers, whether
f-exh or salt, are Davigable, and lience a very erronevus ilea has
!sprung, that such rivers only are public lnghways, aud thatn the
flesser sticams granted by the Commonwenlth to purclinsers, the
| public have nou tight unul th~y are declared by law to be bighways.

‘Thng is # mizconception, produced no doubt by the very indefinite
“term pavignble—a woid which may mean un ascending, as well as
descendinT navigntion, by boats of con~iderable burthen, or merely
a descending navigation by arks and rafts, at all xeacons, or by
arks and ratts 1n seasons ot freshets  Our ideas of public and pri-
vate nights in streams of water, oughit not tu be dependent on so
vague and indeterminate a word.

. I we go back to Magna Charta, we shall finid it wiitten in the
txxmocap. Omnes Radefle deponantur, Ne o, & clause which has been
| ttanclated, ¢ All rivers from heneetorth, shall be utterly put down
by Thames and Medway, and through all Luglund, but ouly by
Jthe sea const=” This 1 understand to have been a formal declars-
I'tien and vintheation of the night of all up-stream people to hase
an unobstructed channel n streams capible of being used for
transportation, not only for purposes of trade and commerce, but
also for the ascent ot fich, which ~ometimes were indispensable for
subsistenee  Accordingly, it is bud down by Lord Hale, (see Har-
grave’s Tracts De Iure Mars, cited in Avgeil on Water-cour ey, s.
3433,) «« All nivers ahove the ow of tide-water, are by the common
law, proma facee private ; but when they are naturally of 4 sutficient
“depth tor valuable floodage, the public bave an easement thereis,
for the purpose of transpettation and commercial intercourse ; and
"10 fact, they are public lighways by water ”

| This T apprehend is an exact defimtion of our creeks and smaller
;ri\'er“, such as have been granted by warrant and vurvey  They
sate private property, but b of sulicieat capiiity at nuy elages of
water to he used fur tran-portation of lumber or other goods, they
are held subject to that pubhic easment which our Englich ances-
try guarded with great jealously, ns numerous old stuatutey subse-
quent to Magna Charta abundantly attest  When, therefore, our
legislature declares such streams to be public nghway <, the act is
merely declaratory of the common law, but beneficial nevertheless,
as bringing the stream within the protection of the remedial pro-
visions of the Mall-dam Act of 1ML This Jatter act is by s teraa
applicable to ¢ any navigable stream ot water diciured Ly law a
public Lighway,” and 1t i< stself declaratory of the comman law,
m the clause whieh fobuls i who ereets or nauntaine a dam
“to obstruct ur impede the movgmtion of such strattn, or present
the fist from passing up the same.”

Now, to apply these rules and prnciples to the ca<e in hand,
Ingham was the owner of land under 0 patent iswued 3rd Noverns-
ber, 1786, and which was bounded by Towanda creck He was
thus the absolute owner of one-half of the stream—of the bed of
_it, aud of all the water-power it contaned, subject only to the
public night of passage tor such craft as was suitable to the ca-
pacity of the stream, and to au unubstructed passage of fish. In
1803 the legislature declared this part of Towanda creek ¢ s pub-
lic highway tor the passing ot rafts, floats, or other vessels.” This
did not abridge Inghamn’s nght of property. The legislature could
i not take away without ec npeusation, property fairly vested in him,
+ e was a« traly and as entirely the proprietor of the premises after

the Act of 181} as betore.  The water-power was property, and it
| was his property.  He might nuprove it by damming bis half of
i the stream, or with the coagent of lus opposite neighbour, the
{wholo of 1t and of the water-power to improved he could no more
"be despoiled, without compensation made to bum in the forms of
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the Constitutior, that he could be deprived of the sohd acres gran-
ted to lum by the Commonwenlth

Hig dam mast not obstiuet the navigation of the fish, because
he tonk titie fram the Commonwealth subject to that servitade or
public night—one of the ancient Enghish « hberties” which Magna
Charta rescuetd from obinton—which numerous old statutes, in
the times of Henry IV, and the Bdwards, defined and detended —
which the immigrants brought over with them, and which Penn !
expressly recogmized in the 22nd Sect of his firct frame of Gov-
ernment, adopied i IX0I—and which beeame, 1n this manner, an
indeteasible condition of Pennsylvama tenures  The Mill-dam Act
of 1503, was s fuller provicion for the regulation of this puhlic‘
right, and rupphied a statutory remedy for itsinfrimgment, but was
not & Lrcrnse to Ingham to build on his own land.  When he im-
proved lis water-power, he did it, not as tenant at will, under nl
revoeable license, but on the cure tooting of that Jdonninion which
AN owWner exercises over soil that he hold«, 1, fee simple, fram hise
soveregn.  This conceir, that the Commonwenlth geanted a license |
s 1x03 to build on band she rold nnd was paid tor before 17586,
may lead very logieally to the couclusion thatit was competent for
the Conmnonwealth to revoke the license in 1803 and grant to the
Railroad Co the right to destroy Ingham’s water-power, without
compensation, but 1t is only a conceit after all, and can attord no
solid basis for the concluwion clmmed. It may be harmle«s if not
strictly correct language to gpeak of the Act of 18%0.; ag licensing
riparian owners along our ¢ principal’” nivers wo use water-power
which, never having been granted to a citizen, belongs to the State
ay a4 sovereizn, but when applied to such streams as the Towanda
creek, which having been granted by the sovereign, are private
property, itis iulse langunge, and it begets false 1deas.  If it were,
idecd o, that the Act of IM0 3 makes every oull owner along these
lesser sticams a mere tenant at will, it would be palpably uncon-
gtitutional ; but regarded as an act for the regulation and detence
of & supervemng common law 1ight of the publie, subject to which
thie mall owner bougnt and has always beld bis land and water-
power, 1t 15 coustitutionul and whe'esome legnslation

For these reasons we are of opimon that the mun proposition
in the defendants’ first point was correctly dented, and the judg-
mont 13 reversed only beenuse of the rejection of the evidence men-
tioned in the fitst bill of exceptions.

Juugment rever<ed nud a veawe jurias de novo awarded.

MONTHLY REPERTORY.

CUANCERY,

FRAMKS V. BROORER.
Wol—Lreguey—Ambiquaty.

M. R. Jan. 25,

Testator bequeathed a certain sum of money to trustees in-

trust for Lis daughter B for her separate u-e independeut of her
husband, and atter the deccase of E  to her husband for lhis life
with remainder to all and every the children of E. by her present
or any future hushand.

After testator’s decease E's husband died and che married again.
E. died leaving her second husband her surviving  On il filed
by sccond hushand against trustee of the will.  I/eld, that the
benefit of the gift was confined to the husband living at the date
of the will and the dJeath of the testator.

Davies v. BotLcoTT.
Practice—Appointment of representative.
Where a decree for sale has been made of an insolvent estate,
and the legatees have disclaimed, the cxecutors renounced, and
an admimstrator ad litem 13 dead, the court will ¢z parfe on motion
appoint & personal representative on production of an affidavit as
to the insslvency of the estate and notice to the parties entitled
to administes.

Jan. 25,

V.C. K.

o=
27,

V.C. K. Fonwarp v. EncisTon. Juan 31.

Asstonment— Priority — Notwce—IHushand and wife.

Where & bucband in right of his wife who is onc of the repre-
sentatives of an 1ntestates’ estato assigns his share in the estate

for value, and hecanies insolvent, notice to the wife, of proved 19
not rotice to both the represcutatiees, a wite being under the
domuiion of hier husband has constructive notice of his acts,

The privciple applicable to a trustee who 13 alao n cestut gue
trust and assigoor of a fund applics also to & feme covert on tae
question of notice.

V. C. W,

Judgment— Dot r of sale—Frocutor— Ahetract of tutle.

Darurssosp v Traey. Jan 30,

itenl and persoual estate was given hy the testator's will to A,
cne of hisv ughters and lus sole executrix upon += -t to <ell and
convert (with power nevertheless to suspend cuch s le for such
period as she should think tt) and stand posses<ed «f the clenr
moneys arimng from such wsale w trust tor the testators three
daughters A. I and ¢ 3t being declared that s receipt should
be n good discharge to purchasers

After the testator’s death, A. married and with the concurrence
" of hier husband cuused the real estate to be sold by suctisn E. be-
i coming the purchbaser. Shertly atter the contract for sale but
: befure the completion of the purchase judgmeats were entered up
sgainst A's hushand to au amount far exceeding the purchase
morey. Upon the refusal of K. to complete his purchase untl
the judgments hud been catisfied, specific performance decreed
with costs, the court bolding that the judgment creditor could not
interfere with the sale out of the proceeds ot which no beneficial
mterest acerued to A and the other cestur que trusts, until the
testators debts, &¢, had been discharged and his estate admin-
wtered.

Although it may not be necessary to insert upon the abstract
the particulars of an equitable charge wiich has been already
paid off, the fact of such a charge having effected the property
should not be concealed from the purchaser.

vV CoW, Jun. 8.
Settlement— Construction—-"* Unmarried ' —next of ki of wife.

By the settlement made upnr tho sumilage briweed A, .nud B.
o sum of stock waw ovttied to the separate use of B (the wife) for

her tite with trusts after her death a8 to one moiety for children
of the warriage as to the other moiety for the husband for his life
after his death upon the same trusts as had been declared of the
first moiety. In default of children taking vested interests (at-
tmmng 21 or dying under that age leaving issue) upon trust as to
the whole for the husband fu ife and after his death according to
the appointment of B ; and in default of such nppointment upon
trust for the person or persons who at the death of 3. should be
of hier blood and in kin to her and would have been entitled under
the statute of disinibutions *“ in case B. had died possessed thereof
intestate and unmarried.”

B. died io child birth, leaving an infant danghter who survived
one day only. )

IHeld, that the infant daughter was entitled under the ultimate
limitations in derault of appointment as B’s next of kin under the
statute of distributions.

Mircuert. v. Covts.

L.C Parist v SLEEMAN. Feb. 11,

Lundlord and tenant—** All outyoings.”’

Agreement between landlord and tenant for the lease of a farm
for a term of years at a yearly rent ““free of all out goings ”

11l that the word * out goings” included the land tax and
title commutation rent charge.

NELSON v. SEAMAN. Feb. 24,

D’ractcce—Parties—Trustee of an equily.

A fund was paid into eourt by the executors of & leceased
trustee A cestw gue trust appointed now trustees under 8 power
in the settlement, but the property was not assigned to them or
transferred into their names. An incumbrancer fited a bill to
secure che fund to which he made the executors parties.

Ileld, that the new trustecs were also necessary parties.

L. J.
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Tnore WIHTSHIRE 8 LsTATE
Wot— Admmstration swnmonc—Admoesiay of assete—Priont of
logacies— Annuity

An esecutor sannot be charged upon an admission of assety on.
an wdministration summons.

A testatnis bequeathed the residue of the monies to arise from
hier real anid personal estate to the childien of W., and directed
that her trustee shonld in the first instance out of <uch residue.
pay an annwmty of £20  The assets were invufficient. )

Held, that the pecuniary legntees were entitled to bo paild ing
priority to the annwitant.

V.C. K Jun 23.°
Will—Conversion- - Annuires—Leascholds—1-inds —Rents—
Ref ronee.

If n testator gives personalty or personalty and realty combined,
whether charged or net te one for Life with remunder over, and
there i+ no specific indieation of intenttion, either that he wishes.
it to be held 1n specie or converted, nn intention that he wishesat '
to be converted will be presumed  But if there is on the face of
the will any specific indication of nteution erther way this rule as
to conversion does not apply

An inference that a testator contemplateld an appropriation of
a fund for a particular purpose is not a »uthcient indication of a
wish that there ~hould be a conversion. :

The worlds ¢ lands” and “rents and profits” Jdo not point to;
lenseholds 1f there be freeholls although suflicicut to pass lease-;
holds, 1t the Court conwiders that there vught to be & conversion |
it may stili direct a reference to chambers to ascertain whether 1t
will be for the beuelit of the parties that the property should be!
held iu specie. !

CRAIU v. WHERLER

"

V.C 8 Jan 16, 17

Well—Construction— Real and personal estate blinded tuyether—
Lstate twl—Conversion,

A testator gave his real abu pu.o.wnl eutate in trust asto che
aonual income for II & C or the heirs of then voiies and ifoither!
should die leaving heirs of us body his share should go to suchi
heirs, but if one die without issre then the whole income should!
go the survivor, and in case of his death to his hei~s. DButinj
case both should die without 1s<ue, then the wholr propurty to be
ejqually divided among his next of kin. And he appointed execu-
tors with power to sell, dispose of and convert into money lis,
real and personal estate by public auction on private contract as:
1o thewn should ceem meet

Held, that upon the whale lanynaze of the will, there wae a
conversion of the real ectate, and that there was o devisen <pecie
to E and C as tenapts in tail

GREENWAY V. GRELNWAY

COMMON LAW.

Ik

Practice—Indictraent for ohstructing hkijhway—New tronl

Q. B. Recina v, Jonsson 8

Where a defendant is acquitted on an indictment for ob~tructing -
2 highway the court will not grant a new trial on the ground that
the verdict is against the evidence. |

—- i
P. Warse v. Hive. Jan B0 .
Costs of the day—Ilvw sut entered—Doth parfies i defauli. i

A case was called on at the sittings of the court and the plain--

tiff and his witness not being preseut the judge ordered a non-suit’

to be entered upoa which the defendant immediately left the court

Soon after he had gone the plaintiff arrived and discovered that

the jury had not been sworn upon which the lewrned judge said

that he would wait for the defendant till one o’clock.

The defendant however had left the town and therefore did not
appear and the judge then ordered the words ¢“struck out” ta be
substituted for ¢ non-surt.”” The plaiatiff it appeared had mis-'

C.

taken the judge to say the dav before that commaon jury caecy
were not ta be taken on that day and therefore he and hiv wit-
nesse< had not come into court

14, that as the detendant was in default in not seeini that
the jury were sworn and the plantitt i detuult 10 not being in
caurt when the Cuuse wae ealled on, the costs of the day and thiy
rule ghould be costs i the cause.

P 4.
\swtraner Co

LX. ¢
CAZENONE ET AL AsaiaNgRs vo g B

Poliey of wneiranee—Coudetn— For foanirs—Untene statement,

A policy of insurance effecteb by A on s own life was subject
to a comhition that it was to be voul in case nny untrue statement
was contarned 1 any document deposited with the In<uranco
Company in relation to the insurance by the assnred  Certan
documents were su deposited with the company contaning, among
othier matters the questous tollowming - — Q¢ Whether assured
hnd sinee infaney had disease requiniog continement?”’ A4 ** No.”’
¢ How often had medical attemdance been required”” L.
“Ope yearago 7 . ¢ For what penod confined to bed or house*”
A ¢ A week.” Q¢ Name and address of medical attendant em-
ployed on oceasion of such diseame®” 1. De B’ In fact the
acsured had subsesquently to the dieense attended by Dr Boan.
other and a daagerous illness, for which three other medical men
hal attended hun

letd, that the above answers were untrue and also the policy
voud

OTHERS v, Vb LSON, Feb 7.

e (ortract orer— Notice

PRIOR ANQ
Damt

A ship helonging to the defendant was tiken by the plaintidfy
for the purpose ot carrying conls to the coast of Afrien. Tt was
known by the defendant thit Admiralty eontracts were out for
sending conls ta thig canst amd that the tatla of lading were to be
sent in by the 31t of December  The defendant having failed to
perform hia contract  Jfo/:4, that he was hable in damnges for the
expenses incurred by the plainutfs in consequence of such fulure
in the performance of their continct with the ad nirnlty, the nhove
notice of that contract bemng sufficiert to render him in law so
linble,

QB

R FVIFWS

Among our late exchanges we have received —

Toe Westuinster Review, for October. New York 5 Leonard

Seott & Co.

The first article under the head of Neo-Christianity, contuns
a review of & buok now n ity second ed-r1on, firmed of aochain
of essays by several of the leaders of thought in the Enghsh
umiversities,

The second article is a review of “ Siven yonrs [lesulence in
the Grout Deserts of North Awenica,” and gives some statistical
information regarding the Indian population of this continent,
the extent of their territory, the usual reference as to the origin
of the American tribes, with snme remarks upon the character,
social organization and form of government of the Aboriginals,

There next appears a just and well written paper upon the
Biography of Robert Owen, the great Social Reformer.

The Oryanwation of ltaly, sifords ~.ane interesting pages
upon the laws and particulur government of the Italian States,

A very learned paper upon the dutwuity of the Human Race,
forms a fitting conclusion to the criticism which the theory of
Darwin as to 1ts origin, has produced, but like much of that

- disunion there appears a hesitation in offering o strong support

to any opinion,
In succeeding papers we have a view of the social position

" of Russia and the improvement promised to, by the generous

efforts of Alesander 11, an article upon the Enghsh National
Defences, and an interesting paper upon Thackeray as a
Novelist and Photographer.
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{Drersnig,

Tue New Yok Darey Transcrier.—We regulurly receive

this well'known A=y, We understand hat the proprictors

have in contemplation the estublishment of the weekly Trans- |
cript, which, cortaimng the latest ralings of the Foglish and

American Courts, wall affurd to the legal profession convenient
and usetul information.

Tue Luserve Leoan Onskrver: published at Seranton,

to exchange. |

Tue Asericany Ravuway Beview : pullished jn New York, !
19 alvo received. Tins weekiy publication is entirely devoted

in
the State of Pennsylvania, bus reached us.  We shall be glad

preserved what a few years hence will Le found no where ¢lee
a fuithful and detailed account of the progress of H. R, 1.
Albert Edward through Canada and the United States,

The compulation is esvidently the work of @ young mun of
little experience in buok-writing, but we expect that a few

. years hence he will be in that capacity better known to tho

publie. 1leis at present known to us, snd we sineerely eon-
gratulate him upoyu this his first production in the bouk line.
When we mention that he is not unly very young, bLut self-
educated, and the oecupant of a humble post in the public
service, we are sure that the readers of the volunie who may
chance to see these remarks will, while profiting by his indua-

to the interests of the Radway commuusty in America, from try applaud his well-directed efforta. 1t is much to his eredit
whom the Review should ecommand a generous support.  The that he so ernploys his leisore moments as to produce a volume
editorial and other matter indicates the presence of ability, . that would be a credit to a person much older, more experi-
very necesary in dealing successfully with the important enced, and more learned than himself. While many in the
interests whiels it represents, subardinate offices of the public service are passtag their
In the UsiTeEd STaTEs INsURASCE GaZFTTF, with a l:u'ge,]ei“ure time in idleness, or perhaps worse than idleness, this
quantity of statistics, is contuined a continued article upon | FUUNE M0 —the son of a widow, “",d her cllncf SuppoTt—ix
* The Law ot Fire and Life Incurance,” which, in view of the . sieadily pushing forward so a3 to make himself a more useful
amount of litigation upon this matter, poscesses peculmr\and.m"m dﬁtmgmsl{cd member of the commulx.mitylxp which
interest. It is vdited by G. E. Currie, New York City. he lises. We wish him—and every young man like him—full
{success. Horace Greely, the powerful editor of the Tribune,

Tue Lower Cavavy Rerorrs; edited by M. Lelievre, of  Wwas unce a poor bov, with prospects rmuch less slender than
Quelee, contuing as usual reports of the most important cases  thuse of * The British Canadian” who compiled the volume

decided by the courts of the Eastern rection of the Provinee.

Tue Moxtuny Law Revorter: published at Boston, by
George P. Sauger, has come to hand. A well-written article
upun an Electve Judiciary, offers the decided opinions of
some distuingnished professional men of the New Englind

States against the syatem of elective judges: and indicates the

existence of an extended Lelief that the attempt, as made par-
ticularly in the State of New York, has been a lamentable
fulure. This, with the dectcions of the Supreme Courts of

several States, furms the matter of a most valuable pawpblet

containing about one hundred pages.

Tue Law Macazine axn Law Review: Tur Cunistiay
Exaniser avo toe Eoissiren anp LovnoN Quaxiekuies
have heen received.

In the first named Review we see a critical article upon
the Law of Torts« an intarecting aondoncation of the judivial
statistics of England and Wales for the years 1555 and 1834,
wherein is shown the chief statistical particulars developed by
the criminal investigations of those years ; a lecture upon com-
meseial law gives the reader a connected and interesting ac-
count of the ea-ly effurts of the nations ahout the shores of the
Eastern Mediterranean; the character of the commercial laws
of Greece: and under the influence of the much discussed

De Lege Rbolite Jactu thie Yaws shich Rome fram-d for the

guidance of that people who in her later ages. though the oc-
cupation of the shopkeeper not go igneble as her orator and
philosopher of carlier days< had pronvunced him.

Tre Curretiay Exawiver of Boston is an adherent of th
doctrines of the Unitarian Choreh and an exponent of what is
styied the advanced religious thought of America. Conducted
with a confessed ability it occupies a foremost place among the
literary periodicals of this continent.  The motto of the maga-

zine 1s from the pen of St. Augnstine: "“ Ivno st sqpentia

Deus est—rerus parlusophug est amator al”’
Tne Totr or H.R. H.

THE
Cavinian. Moatreal: Printed for the Compiler by John

Lovell, 1860,

This is the title of a very useful Lrochure from the pen of a
young Canadian.  The volume, containing nearly J00 pages,
preceded by a striking bkeness of the Praince, is most hand-
somely bound- It retlects much credit upon the industrious
compiler, and the cnterprising publisher. lere we have

Prixceg or Wares tnroran’
Brimisu Auerica aNp TnE Uniten Statrs: By a Britisn

rabout which we have made these remarks.

l Govey’s Lapy Book for Junuary, 1801, is received. Itis
'really a superb number. It opens with a magnificent title,
comprising sit disunct engravings and five Stataettes.  The
tashion plate also is superior to any in coloring that we havs
hitherto seen in any published magazine. The proprietor,
however, admits that be is still improving, and promises that
future fask:on plates will be better than that contdined in the
number under reciew. It is said that ¢« Godey” contains at
least 400 pages more reading than any other similar magazine,
"twice as many engravings, at least 48 more colored fashion
| p]nteq, and tull 200 engraviva:- s waan qny otner magazine.
Phe rieanlation 1o uow about 150,000, It is only by reason of
" this immense circulation that such a magazine can be sold at
1A price so low as 83 per anaum, ot 23 cents per number.
"This is the answer to the London Ttmcs, that says, © How Mr,
"tiodey can afford to give so much matter for about one English
shilling, we cannot comprehend.” Now is the time to subl-
seribe, and to the wives and daughters of our patrons who
have not yet subseribed we say, allow not the new year to
begin without sending your subscription to Godey. Address,
Louis A. Gudey, Philadelphia.

APPOINTMENTS TO OFFICE, &c.

: NOTARIES PUBLIC. UPTER CANADA.

"CORNELIUS DANFORD PAUL, of §t. Thomas. Esjuire —(Garctted Nav 24,1670

"HENKY FRANCIS ELLIS, of St Thomas, Esquire —(Gazettad Nov 24,1860 )
LEWIS J ¢ FREDERICR, Fsquire —(Gazetted November 24, 1860

, DUNALD PROCTOR KuSS, of Toronte, Esqure, Attorneyat-Law —(Gazetted

Novembe r 24, 1560 )

. EDWARD M CHADWICK, of Waterloo, Exquirr —(Gazetted Nov 24, 1560 )

SPONDENTS.

: TO CORRE

“T  apd “D"~TUuder “Divicon Courts.” page 207

; We have tocs ived at ~ther camnunication feom ¢ 117 on the subject of “ cxriap-

{ tion from doatroes under lanidlord » warrant,” which came tc hand too late for
publieatim on this numler Woe will gladly gliet a place in ¢ - uext, and wo
o Auate new for the henefit of thoee interectod in the quesimn at s, that the
writer further Lpholds the T1ew of the matter put furward by hitu 1 our last
numter.

' Tho letter of a correspondert as t the ¢ffect of registered julzmorts, is musimd.



