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3 0. W. N 10781, 182.

Pleadings- ,iuitcmcnt of Defence - Motion t(' Strikr out P'art-
Embara&ia -Acionfor bîterference ucith Hiparian Righ t&-

iajunetioti-Damagc8 Equitable Relief-Triag Actions by
pieremea.

Motion by plaintiffs to strike out 11 paragraplis of statement of
thefence as emba.rraeising. $tatement of d)aim alleged that plaintiffs
were riparlan owners of certain landts on the north shore of Rainy
river. ai;d had cunstructeil large and valuakble damas, niachinery,
etc., a piower planit and a pulp miii un1 thes nd, and tîtat the
defendants had lnterfored witx thé. natural flow of the water of the
river, to their greait loss and damage. An injunction and damages
werc sought. The afllegaition<; in the qtatement of defence objected
to were two-fold: (0) thait the plaintiff was "a mers creature of
or appendix to," the Minnesota and Ontario Power Ce., an Amenî-
ean corporation. haviug no charter for license to do business in
Ontaria, and the action was being maintained for its be&nefit; (2)
thiat the woýrkr, of plaintifY company had been constructed under the
authority 1of- certain provincial statutes inipoe4ng conditions on
plaintiff conqiany,. whichi had not bepn complied with.

MÀssa-a-CIÂMESadîsmissed the motion with costs in the
cause to defendants.

Str<rtford Gcaa v. G7ordon, 14 1). R. 407, and Flynn v. Iadiu-
triail, (I 0. L. R. 6.35', 2 0. W. R. 1047, 1075i, referred to.

lMiDDLETox, J., disnissed plaintifsf' appeal. Costa in cause te
defendants.

$emble, that n party litigant must assert ail bis rights and any
title he may have in one action, and cannot try bis action piecemeal.

<Motion by plaintiff by way of appeal fromn an order of
the Master in Chambers refusing to strike out certain para-
graplis of the statemnent of defence.

The statement of claim alleged that plaintiff eompany was
a riparian proprietor in respect of certain lands on the north
shore of Rainy river, and as suchi was entitled to the use of
the waters of that river, naturally flowing over and past
sucli lands; that plaintiff lad eonstructed a large and valu-

voL. 22 0.w.R. No. 1-1
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able dam an~d wvorks on this said ]and, and erected a large
and] valuable power house and plant, and machîneéry for gen-

erating hydraulie and eilectrical power and also was erect-

in(, a pulp miii for grrindînig pulp.
It ,vas then alleged that the eight. defendants had ob-

structed the natural flowv of the waters of the Rainy river,

and had thereby interfered with the riglits of plaintif! as a

riparian proprietor and caused great loss and damage to

plaintif!.
Thlie p)lajintif, therefore, claimed (1) an injunetion against

such interference, and (2) damages for the interference with

the nafural flow of the waters past the said lands and works

of the plainitiff.
The statements of dlefence of four of the defendants had

been delivered-and plaintif! raoved to strike out certain

paraigraphs thereof as being embarrassing.

R1. C. H. Cassels, for the plaintif!.

J. Grayson Smith, for the defendants.

CAR~TWRIGHT, Ký.C», MASTEfl (lOth April, ý1912):-h

paragraphs eomplained of are Nos. 16, 17, 18, 19, 20, 22, 23,

25, 26, 27, and 28 of the statement of defence of the Jlainy

River Lumber Co., and the corresponing paragraplis in

thiose of the other three. Tbey may be snmmarised as

follows:
Paro.graplx 16 says that the plaintif! " is a-nmere mrature

of or appendix to " the MNinuesota and Ontario Power Com.-

pany, whielk controls the plaintiff company, and owns it.

assets-and that this actioni is really being maintained for

the 12nefit of the Aiean company-thoughi it hias no

charter or lieense to do business in the province, and that it

is not entitfed to envoke the equitable jnrisdiction of the

Courwt or to receive any relief Jierein f rom the defendants. It

should have been noted t1hat this paragraph begins by alleging

lhat the plaintif! company bast no officee or place of business

ini the province,. nor any officeers nor business nor assets nor

ù)ronertv under its conitrol iii the province.

by the del
the relief

-t of the pleadiug generally it was pointed out

dy by way of injunetiou il, not as of righit, but is

n the discretion of the Court. It was subxnitted
stated ini tlwse eleven paragraphs würe relied on

la>nts as reasons why the Court'shouild not give

:ed for by the plaintif! in this action-whether
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those set up in this or the other paragraplis would be given
effeet to by the Court it was confidently said was not to be
decided on this motion. 1 accede to this contention whicli 1
understand is the resuit of the well known judgment in the
Stralford Gas Co. v. Giordon, 14 P. lB. 407-applying what
was said there by Armour, C-J., 1 do not think that this

16th paragraph is one whicli eau bc summarily excised at this
stage; especially in a case of so much importance to thec de-
fendants. This also, applies to paragraphs 27 and 28 which
are referable to tlue allegation ini the beginning of par. 16 that

this action and proecding are really brought, and taken in the
interest of the TT. S. company, axnd should not be assisted by
the courts of this province. Î

They xnay be unnecessary, but this dots not make them

cmbarrassing. Sec Straiford Ga.s Co. Case, supra, at p. 413.

.The remaining paragraphs are objectcd to for a different
reason.

It was said by Lord Watson in While v. Mellin, A. C.

(1895), at P. 167: " Damnages and Îiunction are merely two

different formsý of remedy against the same wrong; and the

'fact8 which mnust be provcd in order to entitie a plaintif!
to the first of these remedies, are equally necessary in the case

of the second. The onus rcsting uponý a plaintif! who asks

an injunction and does not say lie lias yet suffered anly special

damages is if anything heavier."
Ilere tlie statement of claim in the 7th par. alleges the

construction of a valuable dam and works upon the corn-
pany's lands for utilizing and seling the water power oh-

tained f rom, the waters of Rainy rivcr-and in par. 8 allege

special damnage from thue actions of the defendants as therein

fully set out-and in the prayer for relief asks < dpmages for

the interference, of the natural flow of the waters past the

eaîd. lands and works of the plaintif!." This complies with
thoe principle il, Iviiie v. Meflin, supra-that to obtain, an

inijunction it is most important to allege urnd pro^ve special

The works of the plaîitif! company were constructed

umder the authority of 4th and 5th Edw. VIL. (Dom.) ch.

139, Mth Edw. VII. (Ont.), eh. 132, and 1 Geo. V. (Ont.), ch.

7, as .set out in the affidavit of the president of'the plaintiff

company used on the Motion for an interim îiunction. These

statudtes imposed certain conditions on the plaintiff company.

These the defendants in the paragraphis now objectedl to allege



THVE ON%7ÀtAlO WVEEKLY REPORTER. [VOL. 22

were unt comnplied with, and that thle plarntiff company by

reason thereof is not enitled. to inv\oke or rely on the statutes
in question. Thiey furfher say..that such Acta are void and

ineflective and ask a declaration fo that effect.
It was argued thiat the plaintiff coxnpany xvas relying on

its righf s as a riparian proprietor.and that defendants could

not set up ifs alleged defanits as a defence to this action.

The answer to this is that it is by no0 means clear how this

Inay be llnally decided. This line of defence is at least

not; so'clearly bad as to justify ifs excision on an interlocutory

application.
The tendencey of the practice, at present is against any

interference with the pleadings of either partyexcepit in the

very plainest cases.
Rule 298 is usually confined Io cases where statemelits

are made wbich coûld not be considered at the trial and-

wýhiehj wýould( tend to prejudice a fair trial. See Flynni v.

Iiidwrriai, 6 0. L. Rl. 635, 2 0. W. R. 1047, 1075., To give

any efTect fo this ulie sucli as canl be had under Rlule 261

would justify flic remark of an experienccd counsel of our

own day thiat many an action is lost or 'on on an inter-

locutor-Y application.
In myi uindcrstanding of the aithioriies the motion mulst

be disniissed with ceats in the cause to the defendants. The

time for replyv may be extended for a weck. Ail partiesg no

doubt are, anxious to have a trial at the June Sittîigs alt Fort

Frances.

Plainitiff appealed from above order to Hon. M4r, Justice

'Middleton in Chambers.

Rl. C. H. Cassels, for the plaintiffs.ý

Grayson Smith, for flic defendaufs.

HON-ý. Mit. JUSTICE MlDD1,ETON :-I think t'he conclusion

arrived af by the learned Master is righit. The sfatement of

dlaim, if is truc, puts the plaintiffs' right, upon its ripariani

proprietorship. The real meaning of the defence is that

the plaintiff comipany applied for and obtained the iright fo

construet the works in question under certain statutes, and

that these statutes impo)sed colnditions whichi bave not heen

- complied with. Upon thiis it will be argued that the plaini-

tii! coni'pany, having attoriied to the jurisdiction of Parliaý.

ment, and having accepted the provisions of the Acts, is
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nof now at liberty to repudiate ftie terras imposed and to
construct the work witliout complying witi flhe conditions.

Ilpon the argument before niîe, thec plaintîffs' counsel
declined to admit thaf noe daim eould bc put forward under
these statutes, but souglit rather to take the position that lie
could, in this action, set up a dlaimi for bis diîents as riparian
proprictors, and confine the issue ii) this action fo that single
phaise of is titie, and that if deete n this lie would then
resort to flic statutes and in sonie otber litigatien it miglit
be open to him to support bis cLtiin under tliem.

1 do0 not tlîink Ibis is permissible(. A party litigant must,
1 think, under our procedure, assrtal bis riglits and every
fitie that lie rnay bave justifying- bis dlaim. It is flot open
to hîim te trv the matter pieeeal.

It nîay wcll be Iliat the statenient of defence is not alto-
gether artistie, when it introduces allegations by tlic state-
nment that " ftie plaintiff daimis " ; but tbis ean occasion ni
real cmbarrassment, because if is quite open to the plaintiff,
if se advised, to disclaîn h is reply thec riglbt whichi is
alleged.

Quite apart f rom this, if is clear that wlictber the mnatter
set up îs wdll foundcd or not, if is ne whicli ought to, he
left entirdly to the trial Judge. It serves as notice of the
contention wlîîcb is to le nmade hi' flic defcndants nt the
hearing and it would lie quite out of place to elitninatc mat-
ters of this importance froi tîme record at this stage. rUbis
is not flic truc funetion of a miotioni agaînst pleadîngs as
embarrassing.

The second ground of atfack 'upon flie plcadiiig is flie
way in which the defendant s set up certain niatters which
tlicy rely upon a s influencing any discretion whicli fle Court
may have te refuse an injunction. 1 think if would have
been preferable if fthe pleader had used lcss oret e language;
but titis, 1 think, is not sufficient to justif.v a striking out
of fthe plcading.

W-hen one company is describcd as aa "appendix" to
anotlier companty, a surgical operation in no doubt suggested;
but the pleader probably îîsed this nictaphior in soute second-
amy senlse, as, in flic sanie paragraph, hie refers te the saine
company as " a mere creaturc of " flic other; and, aithliugli,
when one finds a metaphor in a legal argument, ene suspects
a fallacy, tlis .is for flie trial Judgc.

The cons mnay be in the cause to flic defendant.
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lN.MR. JUSTICE ERITTON. APRIL 3OTH, 1912.

JA2M1ESON MNEAT CO. v. STE,,PITINSON.

.3 0. W. N. 1196.

fPar fner8ld p-, oti<rn asgaint-Failure t0 Establimk P<ar&$Îp-
A aaignmnent of Intere8t in Buisiness - Attack bV Cre4itor--
Assxig)zcc Disclaimet.

Action by pflaiDtiffs for mneat $uPi)liedi to defendants Spragg

and Stephenseon, as partuers in the 'Savoy Cafe, Cochrane. 'At trial,

plaintiffs were allowed te amneDd by elaùning that an assIgumieut

of the assets of the business te Stephenson be set aside as a fraud

on the creditors.
BsRITTON, J., at trial, found that on evidoence 'Stephenson was

not a partuer in the business, and. as the latter coietdthat the

assigniment to hlmn should net preludice crediters, the trial Judge

ordered accordingly.
Judament for plaintiff against defendant Sprag with costs.

Action dllsnissed as against defendant Stephenson, with coe3ts.

Action fried at Sudbury by IION. MIL JUSTICE ?BRITTON

withe4t a jury.

T. W. MeGarry, K.C., for the plaintiff.

G. E. Buchananl, for the defendants.

H 0 X. MUR. JUSTICE ]3RITTON ':-Thils actioni is by the

Janlieson Meat Comipaniy against the defendgnts.- Stephenson

ornaflnng for nient, slipplied te the " Savoy Calc " at

plYSinfltïs' cli ïs admit
and, therefore, against S-
carried ou the busines.
fact, anid uipon the evidel
.Stephenson was net a pfr
mp.at uieon the credit of

and they nttempted te prove, that
)r cnrriàe on by the defendants, as
1 Spragg iboth deny that any part-

een theru in this cafe biusiness. The
Led hy Sprangg as againist the caf e,
pragg, ans he alone, as he conteuds,

The question is entirely eue of
ice T must llnd that the defendant

trier. The plaintiffs did net supply
Stephenson. They did not eni4uire
than Spragg, was intierested in lhe
le wi*iiess swore that the defeiidant

as much iDterested in the businiess
[a on au occasion. wheu Stephenson
hp b-usiness, and if Stepheuson did
true. because Stephienson had buit
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the new building, afterwards occupied as a eaf e, and had mot
Wen paid, and lie had lent money to Spragg, and liad been
surrty for him, and so xvas largely interested in Spragg's

Thien there wus the evidence of Reid, who stated that
Stephenson said that he was a silent partner with Spragg,
but he did not %vant it known. Stephenson emphatically
dlenies this. 1 ara of opinion tha~t Reid is mistaiken or mis-
understood Stephenson. Stephenson startedl to ereet a bouse,
10 feet by 30 feet, more or lesa, for $250. Bcfore completion,
Stephenson suggested an ciflargement, and Spragg agreedl to
it, ani as to that very great additîiîal eost, there was no

8agi s to price or how it was to be paid for. As to this,
Stephlenson now claims to be a creditor of Spragg.

This the plaintiffs rely upon as consistent only with a
partnership. 1 do not agree withi that conclusion. It was
careless and bad business on the part of Stephenson, but does
niot, ini any way, prove a partnershilp. Both defendants in-
pressed mue by their manner as trutfulffl, and 1 accept their
evidence, as truc. Eachi denies thait there had been in the
past-that there was at the time of plaintiffs supplying the
moat or that there was in contemplation, the relation be-
tween themn of earrying on tie restaurant or cale business, Wn
commion with a view to profit.

The, plainitifls lii their statemnent of claiiù, in addition
to thieir attempt to make Sti1eheson hiable as a partuer in
thebuins carried on by Sp-ragg,,-attackcd an assignment
miade lby Spragg to Stephenson on the IStb January, 1912.
Thiis assigument purports in consideration of one dollar to
aissign to Stephenison allSrg' intercst in the restaurant
b)us;iness, knowni as thec Savoy Cafe, anrd in and to aIl stock in
trade, supplies, fuirniture, £hattels, goods and effects con-
tainied in the building run as a restauranit, together wittî
tlie good wil in said business as a going concern, and al
îinteres;t in said but'iding. The real coidî(erat ion for this

assgumntwas that Stephenson agreed to pay ahl liabilities
0f the restaurant to Cunninghanm, Davies & Joy, and two

notes in the Bank of Toronto, one for $300 and one for $100.
Stephenson saya when he entered into this agreement he

supposed these the only liabilities of Spragg-in the busi-
ness or otherwise. The plaintiffs say tbis assigument is void

as a preference to Stephenson. If Stephenson was a part-
ner it was not shewn how it could in any way prejudice the

19121
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creditors of the firm. Nýo cause of action was diselosed on
that branch in the plaintiffs' statement of claimi, buit plain-
tiffs asked to anmend by addiug as paragrapli 14, the fol-
lowinig:

" 14. 'ie plaintiffs further say, in the alternative, that
if it bie hield by this Ilonourable Court that the defendfant
Stephenson was not a partner of defendaut Spragg in the said
business known as the Savoy Cafe he was acreditor of the
said defendant Spragg, and thie'aforesaid, assignment or

transfer wiceh hie took fromn the dlefendant Spragg was ani
unjust preferençe and void by reason of the provision of the
aforesaid statutes' The statutes eited are ch. 147 Rl. S. 0.
eh. 334 IL. S. O. Imiperial Act, 13 Elizabeth, eh. 5, and lim-
perial Act, 27 Elizabeth ch. 27.

I allow the axnendmient, and the record rnay be amended
accordiniglý.

Thle defenidanit Stephienson said hie wouild not accept the
interest of defendant Spragg in the property mentioned
uponi the termsq unider whîchi it was given-and he lias no
desire to prejudice the creditors of Spragg-or to 'prejudfice
his own claimi; so with the consent of Stephenson the judg-
ment will ho that as a gainst the plaitifs as creditors of
Spragg the said assigrunient shall not be set up or in any
wvay relied on by Stephenson or stanid in the way of plaintiffs
as execuition creditors of Spragg-in the receovery of the
amuount of their execution, but the said defendant Stepheni-
son iq not to- be prejudiccdi as to any claim he may have
against defendant Spragýg or as to anly securities he Mnay
hioldI-othierwis;e than/ the said assigrnent.

Judginent ivill ho as endorsed on1 record. Thirty days'

11o-. Sin JOnIN BoYD, C. APËIL 29TR' 1912.

lRE GIBSON.

3 O. wl. N. 1183.

atic-Sale of Lunatic'8 Lgn4e,-31ortgage for Part Paynnnt-
l'o Acoiuntant of S. C. Ju4d.-Payment into Court.

Boy», C.. )eld, that, according to the practice, proceedings in
cy are witbin the scope of Con. Rufle 66, and ail mortgages
art performance for the purchase of lunatc's estates are to be
e to the Accountant of the 8xupreme Court, and ail moneys re-
ible thereunder paid into Court.



1912] REX v. 8COTT. 9'

An application by the comimittee for an order for sale
of land of lunatie and to take back a mortgagc to committec
in part payment.

W. Greene, for the applicant.'

HON. SIR Jow; BOYD, C. :-Proceedinlgs in lunacy are
matters deait withi by the Court. and usually by orders made
by a single Judge. Thev are within the scope of Cou. Rule
661, whieh requires that ail securities taken under an order or
judgment of the Court shall be taken in the narne of the
Accountant of the Court, unless otherwise or(1ered.ý This is
the policy or praetice of the Court witlî refereîîce to sales of
lands of the lunatie, where nîortgages are takzen to seceure
part of the, parchase nîoney. The principal moneys of the
mn'rtgage will bc piiid into Court to the credit of the estaite,
as well as ail rnoneys whieh are payments for interest, to be

aecuulaedunless these periodical payments are required
for the maintenance of the lunatie, ini which case proper

dieto~are ta ho given in the order sanetioning the sale
and the inInac.l tbis case, 1 understand, the estate
is otherwise ample for maîinence, and tlie interest may ho
paid into Court. It is, nflric]ss theuty of the com-
mittee to look after the iinortgage investment as if the mîort-
gage had been taken to ani in the naine of the eommittee.

COURT 0F APPEAL.

AVRIL 29T11, 1912.

REX v. SCOTT.

0 . W. N. 'l167.

Crimnalfla-Abrtin Epp1dnqDrup or 'other Noois Thing
-Criminnal Code, s. O-Rdee-Itinfor Leare to Ap-

Peal--To Court of Appeui-From (Von viction, of ('nunty ('omt.

COURT OF APPEAL held, that aupplying " gelsemnitm " popularly
known as yellow jasmine, for the purposes of procuring an abor-
tioe». is a "drug or other noxious thing" within the ('riminal Code,

i. 05.

Motion in' the defendarit liv way of appeal- from the
refusai of the Chairnian of the Wentworth Sessions of the
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Peace to state a case for the opinion of the Court of Appeal,
for lea 've to appeal from the conviction o fl efendant, and,
for a direction to said chairman to state a ýcase.

The defendant was., convicted under sec. 305 of the'
-Criminal Cgde, whîch enacts, 11Every one is guilty of an in-
dictable offence and liable to two, years' imprisonment, who

unllawltilly ïupplies orprocures any drug or other noxious
thing . . . knowing that the sane. is intended to be

unlawfully uscd or emp]oyed with jutent to procure theo
niisearriage of any womaii, wIhther she i.#or is not witlÏ
child."*

D)efendantý desîired to hiave stated the qucstion, -whether,

there wa,4 any reasonable evi(lence that the, substance sup-

plied by thle defrendant was a - drug or other noxious thing."

The motion wvas hleard liy liN. R CI-TAs. Moss, C.J.O.,
HON.,R.JSTICE G;ARRoW\, lION. MR. JUSTICE MACLAREN,ý

HO.M.JUTSTICJE )MEREUI)TII -and ýHON. MR. JUSTICE

MAGEE.

J. I.,. Clounisil, for the dlefeudant.

1,. Bayly, K.C., for the Crown.

HION. Snli CtAIlLEs -u'oss, C.J.O, :-Upon this applIka-

tion the law under the Criminal Code and the Iuperial Act

was discussed, and the Exng1ishi decisions referred to at Somne

,length by Mr. Couns-eil.
We bave since Lad an opportuunity of reading the trans-

cript of evidence and the chairuian's charge, and of consider-
inig the cases cited and others. Our conclusion is tha.t no

uisefutl purpose would be served by directing that a case be
staited ýupon the point raised. Ilaving regard to the evidence
and the charge of the learned chairman, we see no reason for
tiiking'ý that the -onvictiou was wrong, or that there are
suffiicit grotinds for putting the reatter in train for further
discussion.

The application must be refused.

loN. MR. TuqTICIE MIz1RFDITI-:-In the Imperial enact-
nment the words are " any poison or other noxions thing ":
under thse enactrnent in force here-see' thse Criminal Code,
sec. 305ý and also sec. 303-the words now lare " any drug

*S5ctions .304 and 'W5 as they read are an absurdity. Thoy
oiight to read as in the English Act. " womnn being witb hil.-



or other noxious thing," thougli originally they were, as in

the Imperial enlictment, " auy poisonf or other noxious thfing":
and the change from the word poison to the word drug was
not mnade for the purpose of narrowing the effect of the enact-
ment; it may have been for tlic purpose of enlarging it in

consequence of the cases in England upon xvlich this appeal
against the refusai of the chairînan of the Wentworth Gen-
eral Sessions, te state a case for the opinion 6f this Court,
is based.

Those cases decided that when fie thing atdniinistered7 or

supplied was flot floxi0U' in si-all qluaiiitiEsý, in order to

make a case against thic accusedit was nuccctsary to prove

that it was adrninistered, or supplicd to be taken, in quan-
tities enougl to, make it noxio-as. So, too, il, had been held

under the cnactment in force here hefore the change 1 have
iuenltiolledj see Reginïa v. Sliti, 30 IT. C. C. P. 30. lu no case

of which 1 arn aware, lias aay sucli ruliog becu aplied to a

substance which in itself is a poison, even thougli some of

the most deadly poisons are cormnu] administercd, in, in-

fintesial doses, for the healing of diseuse, or otherwise
benefiing those in ill-health. r1o flic contrary is flie opinion
expressed by Field, J., in flic case of Rlegina v. (ra.rnp,
5 Q. B. D. 307, in these words: " If flic thing adininistered

is a recognized poison, the offencc nia 'v he committed thougli

the quantity giv en is s0 swall as to be incapable of doing

harm," and this agrees withi the vipw, of that emineut lawyer,
Dr. Graves, which wiIl be found xpcedini a foot-nlote at

p. 131 of Rluscll on Crimes, Ust ('anadîi ledition.

in my opinion, the requirements of the enactrnent in

question are satisfied if the substance administcred or supj-

plied be a drug; if not a drug it must, of course, bc provcd

te be a noxious, thing, and, in my opinion, noxious in the
quantity admninistered or to be tàken.#

Ini tbis case there was, reasonable evidence that the sub-

stance in question was. not only a drug-a drug cornmonly
ealied yellow jasminc; tehnioally gelsemium-butý also a
poison; in its aIkaloid-whiich. was found ini theaays-
a very powerful poison, and a recognized poison pirescribed1
in several diseases, one of whiclî is dysinenorrhoea:, and aiso

that if was a noxious substance; and se this motion for leave

te appeal fuils, being based entirely upon the contention

that there was ne reasonable evidence that, the substance, as
supplied, was a "«drug or other noxious thing."1

1% SCOTI'.19 1ý>ý
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HON. MR. JUSTICE BRiTToN.
MAY 4TH, 191ý.

MORAN v. BURROUGHIS.

3 0. W. N. 1214.

Negligence--Father'Permitting Infant ,S'on to tige Fire-arm-Criminal
Code 8. 119-Liabî1ity of Father for Re8ulting Damage.

By s. 119> of the Crirninal Code it is an offence to seli or give aninfant under 16 years of age a fire-arm. Defendant father permittedMis son, aged 12 years, to have a rifle and ammunition, who, in play-ing therewith, aceidentally put out the eye of a playmate. In anaction for damages,
BRITTON, J., held, that the action of the father was gross negli-gence and entered judgment for plaintiff for $300 and costs on UJighCourt scale, on the iindings of the jury.
eee Foivel v. Greffon (1910), 17 o. w. R.. 949; 2 O. W. N.460; 22 0. L. R. 550.

An action brought by James Moran,,and by his son John
Adam Moran to recoverd~amages resulting as it was alleged,
from. négligence on the part of defendant in permitting is
infant Son, a boy of about 12 years of age to have 'in his
possessiona rifle and ammunition therefor upon the streets
of Smiths Falla.

The plaintiff John Adam Moran was also an infant of
about the samne age as the son of-defendant. While the son
of defendant was using the rifle to shoot at a mark and per-
mitting theý infant plaintiff a mi other boys to shoot with the
same1 rifle-the infant plainiff John Adam Moran was -shot,
cauising Iimr to lose completely has left eye.

The action was tried at Perth with a jury.
.Jý A. Hutcheson, K.C., for the plaintiffs.
H1. A. Lavell, for the defendant.

HON. MR. 'JUSTICE BRiTTON :-J asked the jury to
answcr certain questions, which they did, flnding negligence
on the part of the defendant whîch negligence- occasioned
the accident and injury to the infant plaintiff, and the jury
assessed the damages at; $300.i

1 put thc f urtherý questions: "Was the boy plaintiff
guilty of contributory negligence-that is to'say-could le
by the exercise of rew8onable care have avoided the accident?
-and if so, what was the negligence- of -the loy plaintiff
,which you find ?" The jury answered that tIe infant plain-
tilf could by the exercise of reasonable care have a4oided



1912~J ORŽIN v. BURROUGHS.

the accident-that he should have walked behind instead of
in front. That answer can only mean that the boy plaintif!,
at the time the firing was going on, walked in front of the
flring line. There was no evidence that the gun waýs inten-
tionally fired at the time of the accident. Ilpon the undis-
putcd evidenee thé guil was accidentallv discbiargedl when
being held by the son of the defendant, and. while a struggle
was going on for the possession of the gun, betwecn the
son of defendant, and another boy-not the plaintif!.

If there was any evidence of eontributory negligence
whîchi slîould have been submitted to thie jury-the defend-
ant is enfitled to the benefit of thie jiiry's finding. 1lamnof
opinion that there was no evidence that wolild disentitie the
plaintiffs to recover merel *y by reason of rontributory negli-
gence. The presurnption should stand that this infant
plaintif! is not responsible for negligenee. To disenjitie
the infant plaintif! to reeover it woffld require to ho shewn
thli the injury wvas oecasioned altogether l)y bis own 'so-
called negligence.

The jury assessed the dr age t $300-quite too smiall
an amount if plaintif! is enititlcd( to recover at ail. UJpon
the facts any solieitor advising that there was liability would
thiÎnk'the ease' a proper one for the Higýlh Court. It is a
case in whîeh in the exoreise of uîy disu-retion 1 should give
the. plaintiffs costs on fle ic1gb Court scale. Judgmaent for
the plaintiffs for $300 damages with costs--and no set-off
of costs.

Twenty (days' stay.

1912]
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HON, MR« JUSTICE SUTHERLAND. MAY 6TH, 1912ýý

LEADLAY LEADLAY.

3 0. W. N. 1218.

Estate8 -. Di8tribu4ion of Estate - -Wili-Lo&8 on Reatlization of
Security -'Apportionwent,? between Capital and Income

Action by executors and certain 'beneficiaries under wW of
Edward 1jeadlay for a, déclaration as te the proportion in which
certain rnoneys payable te the estaté on accoènt of the rédemption
of a certain mortgage should be divided between capital and income;
by which fund a loss on such rnortgage security should be borne, and
îf byý both in what proportion; and finally for an ',order that the

légal costs ineurred in thé action in which the executero oppesed
the rejemption should be payable out 01 capital.

SVTnIILLAND, J., held, that the money§ received by the exec-ùtôf-a
rédemption Moneys should simp],y be trêated as such, and the legs

suffer(ýd by the estate, ineluding therein any légal expenses ineurred,
should be apportioued betweén icapit&l and income upon the principle
laid down in Re Cameron, 2 0. L. R. 756.

Référence te Master in Ordin-ary te màke apportionment. Costs
te- all parties out of estate.

By indéntnre dated 5th July, lS93, the Saskatchewan

Land.and Homestead Company mortgaged land now,ýituate

IPI Albertai -,and Saskatchewan te Édwaid 1jead],&ý and

Thomas Hook te secure payment of $100,000 and interest-

as -in thé mortgage provided.
The respectiye amounts of principal moneys contributed

by eacli was net disclesed.
By a postponement agreement dated 21th. NovembeT,

j:895, fhey agreed that certýin other indebtedness of said

Company should bave pýioritý over said mortgage incltbfed-

Léadlay died on 17th' September, 1899. : Nothing had

pai d on the moTigage: tîll ý.t4Eýn-,ancl the amount due for,

)tinç4pàl and ihterest was- $148,lbg.52,, which was capital

of the estÉLfý.
Uadlay had made a will dateà 22nd May, 1897, wherecif

be appointed his widow, Mary 1. Leadlày, and his son, Perey

Leadlay, executors and trustees. Letters probate-. were--

granted te them on Z3rd De&mber, 1899. Under the terms

01 said will the executors were direcied te pp"y te the widow
e 'of the $10,000 during,

out ofýhe ýincoin estate an annuity of

the terin of her natural, life or so long as she remained a

Widow and in the event of he-r marrying again -te jýut it

down te $5,000. They were al8o directed te divide% aýnually

the surplus income of the estate after.ýpàymènt of "laid



anutya- s children and grandchildrn in stated <

proortonsTe will oonfie afurther cae authis-
igte eecutors and trustees to soul and cornvert into

mone suh rel ad personal estatea s in thieir discet on
the mghtdem bstinthe inteest of the estateand for

the prpos of arrying out the provisons of the will, an1d

demd diabl and it was perhaps no possible to~ pronptIy

rel-eupon sai securit., The cour~se accordngly docided
po nte iterest of the estate and& Thllowed was f0 pro-'

tet ndnuseth sidsecurity aong s s t uimatel

reaiseth rnstoutofit.Altr he eah o te teao

th eeutr buhtou heintsto oki sai ot
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23rd September, 1907. By it a decree was made allowing
the cOmpany to redeem upon payment, to the executors of
the estate of the full amount secured by said mortgage and
interest, the full amount paid for the release of the
of redemption and interest, together with all proper allow
ances for taxes and other expenditures including payn-kents

and expenses made or ineurred in and about the care and
sales of the mortgaged lands and premises, etc.

Certain of the mortgaged lands had been sold through
the instrumenfaliiv of Moore and expen-ses incurred in con-

nection therewith. The saidý judgment for redemption is

said fn the statement of claim to bave been 1' without preju-

dice to the rights and remedies, if ahy, as between " the

Moores and the executors.

A - reference under said judgment was directed to the

Muter-in-Ordinary to ascertain the silm required. to be paid

on redemption. The Master having made his report the com-

pany on or about the 30th January,, 1911 in pursuance thereof

paid into Court the sum of $167864.47, the amount.of re-

demption moneys found due by said report as increued by, a

subsequent order. While the appeals were pending from the

judgment of the trial Judge in said action, a writ was issued.
on or about the 31st January, lýa6, byAnnie Moore

against the pJaintiffs the executon for specific performance

of said agreements and another action was commenced. by

the executors against John T. Moore and Annié A. Moore for

an-account of their dealings with the mortgage property.
Teither of such last mentioned 'actions went to trial and

both were pending when the Court of Appeal delivered- its

judgment for redeiàiption.
-While the reference to the Master was pending, the plaùi-

utorÈ, entered 'into a further a -eç
ti&, the exec gr ment with,

John T. Moore ancl"Amie A. Moore, dated 30th Septe»ber,

1909, wherein it was provideà that all matters. in di'spute

ghould be settled ând it was agreed that if the company

ghould redeem and pay over to, the plainties, the executors,
the amount finally due the latter would refain andaccept out

of such amount so paid for, redemption the sum of $130,000

together with speh further sums as should have been paid

nt by the plaintiffs, the exec-utors, since the 1st»January,

1907, for taxes and certain oÏher sum for Interegt, etc., and

that the bahnce, il any, should be paid over to Annie, A.

Moore. The following paragraphswere taken from the state-

ment of claim:-
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16 Tettal mOnieS received by the sa&d Annie A.
Mor n John T, Moore firoin or on aecount of te sales of

Éi admortgaged lands as§ shewn by the accotunts an~d books
fldon the said reference before the Master-in-Ordiuary, wa4:

thesumof4184,552.7, and the total anioint expended hy
or alowed tthe said John T. Moore for commuission or

aay oro'thiie nte taigof thte accoirnts on said
eerce was th u of $39,403.99.

17. The mones pai or' acouxited for tothe sai

lanis MayI Leadlay an ereyLalaa sc x
ectrby th sat John' T. M~oore and Ani A. Moore

in espctof sa4d mtgaged lands and sales thereo muade
udrttes of~Ée said twoagrements ohe3dNo-,

vember 190,and thel3th Fbruary, 1902, wasthe sui.
of~~ $9,3.9,o hic1h anoiuit the sum of $19,708.87 was

paidto te sid aiutiffs Mary 1. Leadlay and P~erey Id-

lay, ~ ~ ~ ~ ~ lgir prior atd th eod gemn o h 3h eray
comig ino efect an tte alance of 2 a

saidplaitiff Mar I. éadl an PrLeal under Lte

1905 pai undr t e ems of the d agreemets ô ill

3rd oveber 190, àd te 1th ebrary,19Q, ad wich
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After reiceiving the rédemption moneys and making all

proper déductions therefrom there remained in the hands of

the executors a surplus of $5,520-60, which, under-the terras

of the agreement of settlement dated 30th September, 1909,

they paid to Annie A. Moore.

The said John T. Moore and Annie A, Moore hud been

allowed to otherwise retain in their bands, under thé terras

of thé said agreements, moneys collected on the sales of cer-

tain of the mortgaged lands am'ounting to $53,016.83, and

which added to thé said sura of $5,520.60 made a total of

$58,537.'43, ýwhich, aceôrding to paragraph 22 of the state-

nient of claim had been,"paid to or received by the said

John T. Moore and Annie A. Moore out of the proceeds of

thé salés of the said mortgaged lands and out of the amount

paid or which'would otherwise have been paid by the said

Company on -redeeming sýid mor.tgaged lands to the said

plaintiffs, Mary I Leadlay and Perey I.&adlay."

in this action the plaintiffs were the saýid.Mary-1. Leadý

lay and Perey Leadlay, executrix and executor respectively

u der the said will of Edward Leadlay, deceased, and the said
n - - 1 1 1 1 1, ;

Percy Leadlay, also in his own right, and Gertrude Beemer

and 'Ann-ie Gertrude,, Parry as beneficiaries under the said

will and intereted in the matters in question, herein, and

the defendants are the other beneficiaries under said will.

The défendant 1ýdwarèI Leadlay, in his statement . of

defence, admitted the allégations, contained in the plaintiffsý

stiatement of claim. The defendants, William Edward Ogdell,

Mary Alberta Ogdeu, Albert Vzziel Ogden and Isaaé I&ad-

IT efence that they
lay Ogden stated in the' statement of d

Wen, unaware of the facts concerning the allégations con-

tained in, the statemerit. of elaim, and aïl of said defendants

and infants submit their rights to the7 decieioýn and determiifa-

tionof the Court.

The niatter carne on to be heard'on a motion for judg-

nient upon the pleadings filed and for the déclarations or

ngs of relief asked for in the statement of claim.

The plaintiffs ask in the action for a déclaration 'as to

what portion of the said moneys received by the executors

wu principal or eapital moneys, and what portion was in-

as fo whe-ther thé said ag

tomeor revenue moneys, an4 ree-

nients goYern the method in which the executors were to

apply the mortgage moiieys. under the ternis of the wilý and

if sol then for a âclaration that the balance arrived. at by.



dedutin th su of$65,000 (beinig thie balance due under
Iai to gremetsofthe 3r ovembai, 1900, an1d 13th

Febrary,1902, tgethr wih ay other capital expendi-
trsmade under the trxns of the said two agreeieuts to-
gehrwuth i ]terest thereon at 4% per anxmým i ao<ordnce

Decmbe, 107 frm sidsumof 13,000,be treaetd as

Itisalo sed,uincase th three ageemets were ie
nottogovrnthe mthod i hi lh the said moueys wer to

bc ppied tat tliere bc a declaration " as t whether or

notth sad onys er tobetrate n ple si h
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Kappele, for the plaintiff -
W. p. ývjcPjierson, for the defendants ogden other

than Charles E. Ogdell.
Smythe, for the defendant Edward Leadlay.

F,. C. Cattanacli, for tbe infant plaintids-

HON. Mil. JUSTICF SUTIIERLAND:-It is clear from. the

will that affer paylnent of the annuity to the widow, the

Murplus income ofthe ëstate was intended to be divided annu-

ally among the children and grandchild ren as set ý out in

paragraph 7 thereof.
The judgment of tlie Court of Appeal was for i7edemption,

and in pursuance thereof the Miaster found as follows:_

Balance of money gue on the saïd mort-
--principa

-1 gage, and of the money4ý paidby the said (1efendants Leadlay

1111dar and upon the postpopement agreement, and for the

release of the equity of redemption, and of all pmper al-

lowances for taxes and other expenditures, ineluding pay-

m ents and expenses made or incurred in or about the care

and sales of the mortgaged lands (the defendants Leadiay

haviii accounted for lands sold as by said certificate is pro-

vided), and of all Otber principal MODeYS, which the said

defendants arc entitled to recover under the said certificate

of the Court of Appeal, together with interest thereo n re-

-.spectively at 61/4 per cent. per annum," etc.

The, moneys received by the executors must-be treated, I

think, simply as receiv6d on a redemption of mortgaged lands.

The agreements referred to wereý, no do'ubt, enteredinlo-

in good faith by the executors and in the interests of:the'

arc not qÜestioned in this action by any of the
estate. They wl theyý ca
parties, yet 1 do, not see ho n be hÉd to àffect in

any way the dilsposit5on of the inoneys of the estate when

they have come intothê hanas of the execut'ors.' Tt is con-

ceded by every-one that a considerable lossýo11 the said seédrity

has- occurred, and the question to bc deterinined is how and

by what portions of the estate this is to be borne.

is a case in which neither thé capital nor the income

should ear the entire loss. Iln re Moure (1ÈS5), 54 L, J.

Ch. 432 ; Re Atkimon (1904), 2 Chy. 160. There will be a

direction that the amounts advanced from time to timè by

the executors -with 5 ý per 'cent, interest, on the balance froiù

time to time due, with annual rests form a charge uponthè

money received by the executors, and that the net balance



thnrming b9. apportioned between capital and incoi-_
upnthe principle laid down in Re Caineron, 2 0. La. R. 756.

Theaoin± allowed. for inteirest on the adyances made by
the estate wffll bc income as well as the amoumt allowed on

th aprinet. lRefeee lo to in Re Erof Chester-
fiel Trst, aw eprts, (1882), 24 Chy. IDiv. 643; In re

Uage, Froz v. Haugr ,Law Rport (1893, ly.
Div. 86. here wl bc a refeece to the Mfasterii-Or-

dinrytotâ te accqQi as indicated. Telegalcare
and xpesesineurred by the executors previous to tis ac-

tio ?wil bc taken into'account in determining the amounit
oth osto bc apportm ned, and before sucli apportiomnmti

ea. The eosi of al parties to this action wuill be ont of
theesttethose of the execuitors as between solicitor and

3 .W .1225.
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The appe8l tO DivisliOnal Court was beard by 1ýON. SIR

GLENHOLME FALCONTBRIDGE> C.J.K B., Ilo-,,Z. IMR. JUSTICE

BizITTON and IION. MR JUSTICE RIDDELL.

F. R. MaeKelcan, for Robert Kennedy, the appellant.

W. M. Douglas, KC., for the Suydam Realty Company,

defendants by counterclaim.

E. D. Armour, K.C., and A. D. Armour, f or James H.

Kennedy, plaintiff by counterclaim.
HoN. MR. J LL:-IIG this action a counter-

-usTicE RiDi)E

-Plaim was served; this counterclaim was tried before the

Cliief Justice of the Conimoii Pleas at Toronto non-jury

sitlings in Pecember; 1911, and Judgment g:ven endorsed on

the record, 30th Januftry, 1912ý.

Robert Kennedy, one of the defenâants by co-unterclaim,

appeals.
in the counterclaim, James Il. Kennedy is plaintiff, Ger-

trude Maud Foxwell, Madeline Kennedy, Robert ]Kennedy,

'David Kennedy and the Suyclam Realty Company,. are, de-

fendants' aim sêts out thât J. H. K. is sole executor

Of the will of the late David Kennedy that by the. wil!

J. H. K. was devised a residue of the estate of D. K., conu

sistin ly oi'unimËroved landsj with power to sell, etc.;

that ýe ý was ý therealter entered in the Land Titles fflce as

absolute owner in fee simple of ell the lands of the eàate,

being all the lands sold to the Suydam. Company aný1 others;

thiý-he, in September, 1910, contracted to sell certain'laÉdsý

fully described, to the Suydam Company,-thýt -they accepted
là, 1910, and a8kedlor a short delay, which

itl November
W" grant d that before theý- sale could ýbe completed, and

on the 12th Noyember,, Madeline 'Kennedy registered, a 6â-a-

tion, which. was set aside 2nél December, 1910, at a cost to,

the plaintiff; tbal on the 12th November, 191,0 Robt. Ken-

e ày filed a. caution, which. was removed 9th Decemberý at

a cost tol the plaintiff;' that G. M. Foxweil registered a..

caution, 8th December, which SUE stands; the s1ýcffls1on duty
Î7,

ýxnouùts to $13976.79, and the lylaintiff haB no funds to Pay

ît..; he élaims interest Îrom the Suydam Company f& the

delay, and il. Mt, t4en from thm who- prevented the sale

going throngh; he claims anoriaer against the Suydapf Coir-

pany to ýcomplete the sale and Pay the balance of the

chase money;he gays that D K. plaims fhat'he, the executûýý

hgs no right to sell the laud and claims. a lien thereon.for,,



ananiy eti by the sid w4il bdu at , wile d-

mittng D K. right tothe aimuity, caims the riglit to sell

th adfor the purposes of the estate, iniduding paymng

R. . enis lia te plainti is exeutor, andcI laims that

he as o rghtto ellthelan, sys lie reistered the eau-

tie t potcthi on idteande t the antiff asuse

;oti tthisare sttiS up u djdcaio
R. .hd n iners i h adada re etn h

lJnd onte lini
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2, For spécifie performance by the last named defeùd-

ants of the agrcement in the coanterclaim mentioned.
3. Ordering the defendants by counterclaim other than

the defendants the Suydam Realty Co., Ltd., to pay to the

plaintiff by counterefaim the costs of the counterclaim fôrth-

with after taxation.
4. And making no order as to costs between the plain-

tiff by counterclaiin and the defendants the Suydani Realty

Co., Ltcl."
Robert Kennedy (and, lie only) appeals.
The notice alleges as grounds:
1. That the judgment was contrary to evidence.

2. That no notice of trial wu given him and so he was

t&ken by surprise and failed to have his wifnesses Present.

3. That the plaintiff and the Suydam Bealty Co. are con-

spiring to defraud him and the other.pariies.

4. That the Cý J. reserved j udgment till an action now

pending was tried, but that counsel for the plaintiff and the

Suýdam Rialty Co., Ltd., attended the C. J. and made alle-

gations (what we are not told) and by conséquence of these

allégations the C, J. gave judgment.
.5. That siich dcdivery of judgment was irregular.

6.-That the plaintiff and the Suydam Co. are conniving.

80 that the said eompany can acquire the lands.

1 think, perhaps, a more extraordinary notice of motion

never was filed (the présent counsel is not responsible for it).

_rpon ihe motion eoming on for arigument, Do attempt

was made to support the motion on the grounds setr out in

the notice, nor was leave asked to amend thé notice.

C. R. -789 provideà: Il Every notice of motion or eppea!

ýo a Divisional Court shall set out the grounds of the motion

or appéal." The Court may,' at any time, amend a-ny defect

or error in any proceeding,'and all such amendments rnay be

made as are necessary for thé advancement of justice, deter-

mining the réal matter in dispute C. R. 312.

An amendment is not allowed in every case.-and while

it is as of course in the ordinary course, it will not be made

oimply becautýe a mistake has been madeý-and still less where

ne mistake has been made ; but, it, is supposed that an oppor-

tunity will be afforded to hang an argument upon a different

peg il the amendment be made.

From the inotorious course of litigation in connectionwit[i

this land, -whieh is rapidly becoming, and bas indeed already

N
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becmea sanalitis eretypathat a nuberofthe
de endntsof Davyid Kennedy are acting tog t er and in

cocr harxnorniouly to a common end, i., to ernbarrass
th executor in, his admnitraion o the estate. And noth-

in eculd do by allowhng or directiug, an amni~dmnt to

th resent noticoe of mtio and giving judgment upon the

newpont, oud bc atalof advagein puttlng an end

noth ltgat Q thion.Qt~»~Itla

theapealholdbe ismised with costs.
I hae sen> oreson to chage the view forined duiringy
theargmen, tateen if an amendmnent, were allowed, the

IIO. SR GENIOL,ýi F.&LeoN-BitirG C.J.K.B.: -I

110.MR JtSTIEi RIT9:-l canna 'usefulbr add~ aniy-

thig o ha mybrthr iddel has wrin Igrein the

HON MR JSTC .DD . _My TH 92

3 . .N.1220.

fubn n VfAioyStlmn fFre cinAre
ment-Coveyanceof Ln n htesEfc nNwAto

-Refrenc-- uantm o Aliony

Actin fr almon. Dfenc wa au gremen mad inpur
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HON. MR. JUSTICE RIDDELL:-The parties infermarried
in 1875. in 1894, the plaintiff brought an action for alimony,
which. was settled by a written agreement. This provides

that the plàlntiff will " withdraw or, settle " the action and

return te the defendant's home on condition that he agree

te support her properly and treat her in a fit and proper,

manner, pay all the costs of the action and also convey to her

an undiyidgd one-half interest in certain land mentioned.

It was further agreed that in case she should bc compelled to

leaxe his home "'for such just cause as would entitle her te

obtain alimony, " from him. " for her support -and mainten-

ance while living separate and -apart from. him" she should

be entitled te obtain the custody and possession of all the..

Mfant children of the parties."

A deed was made reciting the pending action and -where-
-ty of the ýsecojid part hAs a ed with the said

as the said pai grû
Party of- the first part te -vnthdraw and settle the saicl suit or

n consideration of the said party of th con-
action ýi e first. part

.;Veying te her an undivided on.e-haff intdrest in the lands

hereinafter mentioned."

4t the same me a bill of sale vrais made by the defendant,

to the plaýntiff of an u-ndivided half interest in certain chat-

tels--this bill of sale has recitals similar te those in the deed

-although nothing is said in the written agreement as te

the chattel&--the bill of sale was net recorded, it contains,

indeed, on its face a stipulation that it is net te be récorded.,

'Phe defet-idant has re fflined in -possession of the land and

taken, all the rents and profits,'also, of the chattels.

The plaintiff went back te liv-e with týe-delenda4t. hut

lie broke out again-his conduct is àdmittedly such as justify

the plaintiff leaving hîm 4t, is of a disgusting character and,

_1 do nôt enfege upon it
An aétion for alimony was again brought-aDd came on

for-.trial at the non-jury Court ait London.

The defeneb is based upon the agreement whereby the _15
former action was te be withdrawb or settled.

Most'of the argumentwas founded upon the hypothesis

that the agreement was a sortof au arrangement for the

wifes future-support and maintenance by means of the lands

-and chattels conveyèý te her. But that is net the, case ait

all. There was an- action pending-the clefendant desired.

that it should be settled and offered pecuniary inducein nti

te the plaintiff in that view. The -landand chattà interesis'ý

j
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wer cnveedtohe as part considrati<on of r settlig the

actonan reurnixng te hehom of the plaintiff

This iswholy different from a provision fo maite

acina sepraio dducli as tha in .question in Gandy

v. Gndy 188) 7 Tp. 168 (in whidh, moroVr, there
tt te su o mr)o tbt in tooCd v.

wa o e a 5 a~v n L d t h th .1 cases.

budto do, -Le., " to suppor't anid niainta4i" ler " as Jde

wieand totrea heri ata ndr& p eDiafer asa wife

should ~ 8h. trae. he eame tbhe owner of certain rea

andpetona popetyandinview of the ntcpae o& si
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In fixing the alimony some attention will bc paid to the
fact that she luis a'half interest in the landgnd chattels. In
the present action, of course, no order can bc made (except
on 1 consent) that the husband is te pay te the wife hall the
renfal of the property, and hall the value (if the chattels;
but he must understand that at any time an action may be
brought by the wife lu a declaratio'n of ber riglits and appro-
priate relief. 1 do net give any specific direction te the
Master what effect to give te the condition of ownership and
control of land and chattels; he will, lioweyer, in making his
report, give reasons for his decision.

There will bc a reference to the Master at London to de-
termine the amount of alimony to which the plaintiff is en-
titled, looking te what is. just and reasonable under all the
circumstances--the defendant will pay the costs of action and
reference.

It may, perhaps,'be asseiited to by all parties that the
alimony bc 'fixed at $300 per annurn, the defendaht also te
pay to the plaintiff one-hall the rent of the farm-I suggest
this amount, and if all parties agree, the judgment may go
accordingly

The defendant lias bettered his condition substantially.
since the agreement; but that fact does not influence me.

HON. Sin G. FALCONBUIDGE, C.J.K.B. MAY ftH, 1912.

HOOVER v.,N-UNN.

3 0. W. N. 1223.

cancenation of lmtrumente - Deed by Lunatie 0ýu8 of Proving
Execution Durîng Lucid Interval.

PA-LooNBui»oE, C.J.K.B., held, that where the grantor under a
deed is shewn to have been afflicted with a continuons type of insanity
for eome time prior to the date of the deed the on'us is on those up-
holding the deed to prove its execution during a lucid interval.

', Atty.-Gen. V. parnther, 3 Brown Ch. 441, and other cases
referred to.

That'the mere existenve of au ordinary affidavit of execution
made by a reputable solicitor is no evidence of sanity.

Action -by the administratoi of the estate of the late,
Mary Augusta HQoyer, te set aside a con.veyance of land
made by the deceased in 1870 and to vacate the registry
thereof.



MGregor Young, K.O., and J. A. 'Murphy, for the plai!n

T. A. Suider, K.C., and S. E. Lindsey, for the defend-

11-\,SIR GTEfHIOLM FA~LcOON-BRIE, C.J.K.B. .- I have
dlydgivin jiidgment for a lo~ng time in this case 111 con-

gress.betweego thtaris

MrAugtaover wasbrin14or.46 By

paet rm h Crown, daied 17th of Novexaher, 1851, slýa
bcm wuer of the uorth half of lot 3 in the fourth con-

csionu of Rainham. A deed dated the 6th day of April,
1870 and registered 18th March 1875, was executed by lier

purportin convey li er nwther, JTaxe Walker, the said
lns ane Wlk1er by lier will, bearing date the 2nd of
Mac,175, profse to devie tesad lanoe ofth

defndnts bingbeefiiaiuder tbis willW Mrs Walkex

died n th Istof Nvenier,198,inthaslu at Hne

iltnandleter o adinstrtin f he tate we g an te

to he laitif, wo.i t e dsuyrvivng ne o the ai
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in question capable of understanding tfýe nature of the act

she was, performing."
There is no direct evidence ef any lucid interval. The

plaintiff accompanied her mother (the grantee) not to Cay-
tiga, their own county town, but to Goderich, a remote part

el the province, and there the deed was drawn in the office

of a rep-àtable firm. of soliéitors, bothý of whom are dead.

One of them was the witnessto the deed and made the affi-

davit of execution.
1 am asked on'the authority of Pope, p. 411; Towart v.

Sellers, 5 Dow. P. C. R. 245, to hold that this is eqiii-valént

-.to the witness to the deed standing in the box and swearing

that when she executed the deed she was sane. I decline so

to hold. 1 know with what falsity, in my own experience,

decent solicitors and solicitors' clerks have acted' as Witnesses

to deeds and sworn that they " knew the said party," upori

thp, faith of a mere introduction by an apparently respectable

persoýi. L also disregard the formal statemeriis in the dis-.
charges from the asylum. They are in printed forms, and

I do not think they are borne out by the material whicli should

interpret them. Therefore, 1 Ind that Mary Augusta Hoover

never had a lucid interval from lst January, 1$69, up to the
en e to, understand

d of her daysý-tc, the extent of being abl

the nature of the execution of the deed. Mrs. Walker was,

therefore; in possession of the lands under a void deed made

by a lunatie; so that she was a trustee for lier daughter, and

the:Statute of Limitations did not run against the lunatic or

her representatives.
In 1887, after the death of the mother, the ln8pectoýr.of

Asylums, PrisQng,. etc-, enteréd in» possession, taking out

letters ofadministration of the will of ý Jýane Walker, and, he

madé ýfive leases a@ admibJîstrator of the will annexed, alid

theconsent of the Attorney-General for the time being was

obtaiDed, indicating to me that the Inspector was acting qua

I sýector, and not as administrator. This would, 1 take it'.

in any event bc a possession by Mary, Augusta Hoover before

the expiry '01 the twentyyears.

1 give judgment setting aside'the deed, and furtker as

prayeA in the statement of claim. The defendant Nunn wa8

authorized by the CQuxt to defend the action on behalf of.

'ûnd for the benefit of, all the beneficiariès under the. will of

Jane Walker, aiid, therefore, he should have his costB as be-,

-tween attorney and client out of the estate. Heshould nQt
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use his rovsionas amuntion furthei' to attackthis siallJ

estte.Thee s nt m lhmargiin iit atdebt due or
pai bytheplantif o t1he sylm are de&wcied, and if

dfnat should appes3l, the Court abov m aU consider all

theciruistace in4airîg with the question of costs.

38 0. W. N. 123S.

- iden*e-Fo-MogOi for Ajnticpate-Ipp1i#-
to rematvtre-No Peeetfr

éviene o e tke b dfenats ke ected betwe crti

dats wen e wuldbe resnt o istctcusl
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MASTFR IN CHAMBERS. MAY 6TH, 1912.

M.&cMATION v. RAILWAY PASSENGERS ASSCE. CO.
(No. 2ý)

3 0. W. N. 1289.

Motion by defendants for an order that piaintiff do attend a
further examination for discovery and answer certain questions re-
lating to his mother's nýarriage certificate and produce the same and
for a further affidavit on production. The action was on a polic3f
of insurance on the life of the plaintiffs mother, and one of the
issues raised was as to ber correct age, on wbicb her marriage
certificate miglit have thrown some light. The plaintiff on his ex-
amination refused to answer if such a document existed on the
ground that an attempt was being made to cross-examine him on his
affidavit on production.

MASTER IN CliAmBuRs held, that as it had not been shewn that
the ate was in existence, the motion for a furtlier affidavit was
preýearttl4irfilp

That plaintiff should answer the quesflon as to the existence ot
the certificate.

Standardv. Seybold, 1 0. W. R. M, diseussed.

In-this action on a life policy, one of the defences is t1iat

the ege of the assured was incorrectly given. On examina-

tion of plaintiff for discovery lie was interrogated on this

point and was asked to pràduce the marriage certificate of

his mother, the assured; no such 'document was mentioned

in plaintiff's affidavit on production, and his counsel ohm

jected to these questions as being an attempt to cross-examine

on the affid'avit on production. The plaintiff did not say,

whether lie had it or not. But stat ed that lie was informed

the marriage took place at Belleville, Ont., in what year, lie

C ufd not say. (This would seem. to imply that the certifi-

cate was, not in his possession.) He stated facts,ýas to Ms

own birth and that of his older brotlier which would -agree.

with 1864 ýas the date of the inarriagei Ife further stated

that lie had ný, record of his mothe-r's age, and that all his

enquiriés on the point hadý been fruitless. Ile was ýth

asked again as to the marriage certificate and the objection

of his counsel was again made and sestained' by the exam-

iner (questions 23 and 24).
The defendants now move for an &der to have the queg-

tions, and that plaintiff produce the maxriage' certificate

theréin referred to, and to make a further affidavit on pro-

dùctîon.

$hirley Denison, K.C., for the defendants motion,

H. E. Rose, X.C., for the plaintiff, contxa.
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tht hemoinso fara itask fora fure affidavit, is

made tbe p1aùM

shoul state (1 hethe poe dsiu?"criiat us
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then, brought to light--arisin-gy- very often from. ovezsight or

forgetfulneýs of the deponent or from. a misapprehension of

himself or his solicitor as to the relevancy of documents

offier than those produced.

The counsel for defendants stated that he was willing to

accept the statemeut of plaintiff's solicitors as to whether

there was a marriage certificate in existence and if plaintiff

had seen it or had liad it in his possession.

This he is entitled tô on the ground that the true age of

the assured is in issue and the production of the certificate

Ulight enable defendants to obtain conclusive evidance on

this point. (Sec Attorney-General Y. Gaskill, 20 Ch. D.

528, cited in Bray, p. 112.) This -is more important as

plaintiff admits that a month before lier death. his motber

said (question 199 et seq.) I ain about sixty-four." One

of the conditions of th e policy is that the assured was, on

ilth April, 1911, not sixty-two,.

If the solicitors cannot give this information there must,

be further examination before trial. Success having béin

divided, the costs of',this motion will bc in the cause.

110N. MR. JUSIIICE MIDDLET01'ý. MA.-Y 7TH' 1912.

Ru MATTHEW GUY CARRIAGE & AUTOMOBILE CO,.

3 0. W. N. 1233; 0. L. R.

for Sertqces as. Work-

f men and Clerk8-Companieg Act, 7 Edw. VIL c. 34, a. 88.

MASTEla liq QgDljqARiý ordered thât certain direàors of the com-

)any in liquidation rephy the compàny certaiu sums ýpaid them

for oei-vices rendered wlthaut'the.statutory by-law ba-viiig been Passed.

MODLETON, J -held, that the sums that had been paid those

directors were rçýýonab1e wages for manual and clerical services

Performed by thern as workmen and employees of the company-

ARowed appeal with costs.
Birney v. Toronto Milk Co., 5 0. L. R. 1.

Benor v. Canadian Mail Order, 10 0 . W. R. 1091, and

Morwk v, Cline, 23 0. L. R. 165, distinguished.

An appeal by the directore of the company, in liquida-

tion, from an order of the Mastei in Ordinary, datea Igt

APril, M2, upon the. 1-eturii of w misfeasance 8unýmûw,',

wheréby he directeil the âireetors to severally repûý certain

suins reeèived by thein froin the -company in remuneration

for services rendered
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FS. $ers or cran directors.
W. S MeBayne, for other direetors.

R.H. Xi1ner, K.C., for the liquidator.

HO. MR. JUSTICE~ MDFON :-Mfter Most careMu cou-
sieaioI nam ube to aree withthe learned Master. I

tirey dffes fo ny of~ the reported decisionsan~d fa'1

The company was incorporated for the purpose, inter ali<, t

of anufacturing automobiles. F. M. Guy was a practical <

mehaie adwor1ked at mna labour in hecoparny's

41s wrke, irs i th fctory and afterwardsa s a seo
grahe i th ofiereeeiving th ordinary wage paid ta

thoe i Jie eplymet. Walerwas employed as a painter t

andvaniserin hefacor. rmtr ong tpas the cu4gpn

bookeeer Al o thsemenha bee empoyew ryMt

fhwGute rgna wero tebsies bfr j a
Lake ovr b theincrpoatedcomany anda frmiabl

contention is, made on behaïf 'ofteedrcos hii
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But I thinlç that the Courts have adopted a wider view

of the statute, and that it must bc taken to apply to all cases

in which a by-law is necessary for the payment, and to

cover the remuneration of all officers of the company whose

appointment should properly bc made by by-law. Rirney V,

Toronto Milk Company, 1902, 5 0. L. R. 1, is now rec6g-
nized as conclusive authority for thisposition. The élaim

there was upon an executory contract by whichthe plaintiff

%vas employed as the manager of the company. The holding

that the plgintiff could not recover because no by-law for

his payment had beeni pàssed and no contract was made under

the corporate seal.
It was pointed out that the, appointinent of a manager

frjný the intment of mere
was an entirely different thing appo

servants or casual or temporary hiring; the 'latter contracts

not necessitating either a by-law or a contract under seal.

It is with reference to such an appointment that Mr. Justice

Street'used the words relied upon by the liquidatoT

"In My opinion we should hold the section as requiring

Élie sanction of the shareholders as a condition precedeût to

the validity of every payment voted by directors to any one

or Mo of themselves, whether in the case of fees for atteu-

dance at Board meetings or for the purpose of any other ser-

for the compan It is not conceivable that t1je Legig-

lature intended to forbid the directors from. voting ma-Il

sums to thèmselves for their attendance at Board meetings

without obtaining the consent of the- shtreholders and at

the, same time to allow them. to vote large sum,ý to them8elves

for doing other work without reference to all the shwreholders.

The interpretation contended for by the plaintiff would in

effect render the. section nugatory; fornothing ývouId bc

casier than-to evade it. 1 think the secti.oji should bc given 2ý -
a brýad and whPlesome iniâpretation, and that it should

bc held wide enough to prevent a president and Board of

Directors from. voting to themsélveà or to any one'or more

of themselves any remuneration whatever for any services~

rendered to the company, without the anthority of agenera-1

meeting of the shareholders."
1 have neither the Tight nor the inclination to narrow thiB

statement of the law, when rightly undeïstood; but, bearing,

in., nïind that; it was sp6keu of an emplôyment for which, a

byýIaw is nefflsa>ryl and that the section i-Lself 4ffl not FrQ7

ilibit the remuheratiorx of a, (liredtô-r,;but. me-reIy:'ÈendeTý

invalid any by-law, I do not thiný thai there- is -any weMt
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for exhriding the principle to cases in which the director has
acted as a mere workman or clerk, and has been remunerated
at arate net exceeding the real value of the services rend-
ered, at the ordinary market price.

1 think that the principle applicable is analogous to
that applied to ultra vires contracts where the company has

received the benefit., It cannot retain the -benefit without
paying a fair price. Il the effect of the statute is somewhat
larger than I have indicated, and renders invalid the contract

of hiring, then the -directors have, as servants of the coin-
pany, in the discharge of the manual and clerical services
wLich they have respectively rendered fo the company, a right

te receive a quanlum meruit for those services. Tt is net
suggested that they bave roccived more than this. Theref ore,
they have not been guilty of misleasanee.

.1 do not find anythii;g in thé decided cases opposed to

Chis view. In E"Inîure's Case, repayment was ordered of

salary received by Eastmure as president, and I refused to
recogùize any claini based, upon-a quantum meruit, because
when services have been rendered and accepted, by à director,,
no promise to pay can be inferred; his services, in the ab-

senoe of the by-law, being deenied to be gratuitous. But

here the whùle circumstances ýhew that the wages were paid

as remuneration for labkr.in the faetory and office, and

indiçate that, it was not intended that the 1abouý should be

graýtuitously rendered.
In, Lurland v. Earle, 1902, A. C. at p.'101, this view ap-

pèars to receive the sanction of the Privy Couneil. T. H.
Burland had been secretary. When he became a directdr,
and was àppointed vice-president, he continued to do the
same class of work that lie had done as secretary. Ile was
allowed bythe directors to continue to draw his former salary,
withouý aýiy observation, until the present action; and their
Lordships think that the inference may fairly be clrawu,,.
from all the cirèulnitances of the caseý that he was intended te
retain his Wary although therewas a shifting ofthe officéà."

So here, I think, the true intendment was that upon the
taking over of these carriage works by the incorporated coin-
Pany the former employees were intended to continue te
render similar services and to draw the same remuneration

-had ther tofore recei -1 do nà, put this as being,
s t ey e ved.

'pa# of the bafgain, but as being the result of their continu-,
ation'-in the employment.
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Re Morlock and Cline, 23 0, L. R. 165, is very close to

this case; and as I had s'me doubt whether it might not be

regarded as determining the point in a way opposed to my

present Niew, I availed myself of the privilege of discussing

it, and Benor Iv. The Canadian Mail Order, 10 0. W. R.

1091, with my brother Riddell; and lie tells me that in his

view these cases are not opposed to the opinion -ývhieh I have

formed. In the Benor Case, a by-law was clearly necessary,

and in the illortock Case, the distinction between cases in

whieh a by-law is necessary and cases of the employment of a

mere servant wasnot suggested.

For these reasons I think thé appeal succeeds, and should

bc allowed with costs lier@ and below.

HON.'MR. JUSTICE MIDDLETON. MAY 7TH, 1912.

BROWN v. ORDE.

30. W. N. 12,0.

îscovery-Examination of Plaintiff- tne&g for Publie Offléé
QwýMtion8 r Relating therete Must bc Anmerect - Action for,

Slander-Innuendo.

Appeal by plaintiff from order of local Judge directing hlm to

attend and aniswer certain questions on bis exainination for dis-

covery, relating to bis private ebaracter, capacity and ability. Tht

action-was for slander, uttered by defendant in an eleetion cara-

Paign- in which plaintiff was a candidate, he baving said that bis

appointment to the office of controller of otta-wa had been a

degradation of the civie goverjiment.
MimLETox, J., held, thaLthe plaintifE hail chosen to make bis

fitnesa for the office sougbt an issue,'and could be examined upon it.

Appeal dismissed with costs.

Au appeai by the plaintiff from the order of His Honour

Judge MacTavish, cli-recting the plaintiff to attend and

answer rertain questions which he refused to answer upon

his examination for discovery.

J. King, K.C.,:for the plaintiff, àppella-nt.

il. M. Mowat, K.C.,, ýfor the defentlznt, respondent.

HoN. MiL. JusTicE Mii)DLETox The action is for

slànder. The plaintiff, a Controller of the City -el« Ottawa,

complains that whereas on the; 10th. November, 1911, upon -

tbe death of one James Davidson, Controlýer, he was ap-



pointe 11 tofl he vaanc thus created, during the election

o~f t1he degaation of the civie gcxvernmeflt by the~ plaitiTt5

apitmnt to suQceed IOavidsofl, w1i9 stood head and shoul

des bove the other memb1ers. The inmueiido alleges that

hs~ meat Ilthat the plaitiff lad nLeithex! the èharacter,

compteny, apaity, ability, skill nor kuowledge te properly

pefr ~the dute of a erber o th aid Board of Con-

tro, o tat he lantiJ ad so micnuce iisef that

Upnthe examiatiofl of the plaintiff for discovery, the

deedn' eouusel souglit to examinue him toucbing lis

charcter, crRpetence, capaeity and ability. The plaintiff

deelined toç ainewer any such questionsu; basiug lis irefusai <

upon the groun that the words were pkncceigth

plaitiffi a isfiial capa.eity anid not ini reer e to is

In hefirt lac tis s aniesly ncrrect. The un-

and busines standin of o trepati. Inte econd ple,

Upon thisapea ten pt uç is tiy shnd, nd

confess ~ ~ ~ ~ ~ ~ 4 44efutryuabetjlo h lnndagmn
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HON. MR. JUSTICE MIDDLETON. MAY 7TII, 1912.

RE RIDDELL.

3 0. W. ýN- 1232.

0ýost8 -Security Claimant of Fund in Court Re8ident out of
jurisdiction-Real Actor.

MIDI>LrTON, J., held, thàt where vý elaimant, upon a fund in
Court, resident outof the jurisdiction, is a real actor in the proceed-
ing,ý4 and must'give security for costs.

Boyle v. McCabe, 24 0. L. R. 313, 19 0. W. R. W, 948, fol-
lowed.

Judgment of Master in Chambers reversed.

An appeal by John Riddell from'the refusal of the Master-

in-Chambers to order the claimant, Adelia Bray, to give SeCU-

rity for the costs of an i5sue with respect-to certaiiý moneys in A".

Court.
C. A.' Moss, for John Riddell.

T. N. Phelan for Adelia Bray.

1:10N. MIR. JUSTICE 3IMDLETON:-The fund in question is

the proceeds of an insurance policy upon the life of the late

James Riddell. By the original policy the iÉoney was-payable

to the granddaughter, the claimant, Aclelia Bray.' ý_Subse-.

quently, a new apportionment was macle, by whicÈ, thýe moniýy

was direeted to the claimant, John RiddelL If Adelia Bray

.1ý'the, grandda-ughter of the assured, then the later apportion-
ment is of no eilect beause she would theli be within-the class

of P'Teferred beneficiariegy while the brother i8. outgffle of that

claBs.
The real issue tû be tried is ýhe fact ai to the relatiý

bétween Adelia Bray and James Ridèlell. It is àaid7 that she

is nol, bis grandeliild, but'was 9, child, by a former marriage;

of the wile d John Riddell, son of James Riddell. She is

resident out of the jurisdiction.
The case is 0-overned entirely by Boyle v, MûCabeý 24 0.

L. -R. 313, 19 0. W. R. 449 540, 948. It is manifest that

',,..,.AdéliaBray.isarealýaetor. Sheis aclaimantupon the fund-
lisi, ai sÉe is a grandchild.

:.ý'and té succeed she must estab th
It, inay béý'thaf the oiiu8 will shift wheü thiý.doWment is pro-

- ,, ýi , ý 
___

describes her: as iw;
ýdücee in Which:the teý. hig grandeh

but this is not the test 'If the inBurance com]ýany. haa not

paid the money înto C oîùrt and called upon her to, prove.her

titlej shewouldhave haýdtosue. Thizshewsthat she is an

Ï- 1 1 ,
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iýs sufficient reason foý refusing the application whýn it ap-

pears that there is a substantial question as to the applica-

tion of the Statutes of Limitations which might be affected

,by the order.
It would be quite possible to protect Mr. Anderson as to

this by imposiDg a term. that the action, as far as he is con-

cerned, is not to be deemed to, have been began uritil the date

of his addition as a party. But 1 do not think it is, fair to

add a party where the action bas been pending so long and

there have been so many 1'nterlocutory proceedings.

I find it impossible to understand and supposed cause of

action; but it is clear that it differs altogether from the cause

of ection alleo-ed -against the other def endants, and that to,

add Anderson now would result in an improper joinder of

parties.
Appeal dismissed with costs.

NON. MIR. JUSTICE KELLY. MAY 1ST, 1912.

LAKE ERIE EXCITRSION CO. v. 'rOWNSHIP OF

BERTI.

.3 0. W. N. 1191.'

Boundary of Lots-Erection of Fence-Action to -Re&train Inter-

ferepce with-Onug - High-way - Allowance for - Dedication

-E8toppel.

'Action to restrain defendants from'interfering with-,or reinoving

a fence alleged by plaintiffs to be -the western boundary of lot 26 in

the broken front confflfjion township of. Berti ' of whieh lot they

were the owners. Defendantà by counterclaim asked that plaintiffs

be ordered to feinove the fenm

KEiLY, J., 'held, that bath parties had failed to prove the loea-

tion of, the western boundary of lot 2q; and that onus was on plain-

tiffs.
Action dismissed with costs; no ordér as to counterclaim.-

Au action for an injunction to restrain defendânts from

intgrfering with or removing a fence claimed by plaintiff to,

be the western boundary of part of, lot 26 in the broken front

e6ncession on Lake Erie, in township of Berti (of which

part-oif lot plaintiff elaimed to be owner), and frcin entering

on plaintifrs land and for damages.

Defendants by their counterclaim asked tbat plaintiffbe

ordered tg remo-ve the lence in question and be restrained

from encumbering or obstructing the roadway.



Tepaxtflo 2!d6 owned and occupied by plaintiff fronts

on Lake Eie.
For ait least tlilrty years~ prier to June, 1899, there was

open for travel a road running southerly, between lot 26 and
lot~ 27 rmthe conceson) road wlJkl4 rurns easterly and

wetrlt another road ruuing esrl, known as the

Ha-Lin Wod an whe i considerable ditacenrth of

On lt Jne,189, te Qi'ystal Beach Steaumhoat Ferry

Co, linia' prdeorsititleof that part o lt 2 s

ocuie y itan a large number of other property owuers

andresdets inthat locality, preseute& a petition to defend-

ant, ettngforth that "~ a portion of the govenment ailow-

lne or roaji betweeff lots 26 and 27 ini the broken front

concssinakeErie, had not then been deelared upoun for

puleitrest to have sai road opened from the flaun road

takethestes ncesary ccoding to law to make this road

Thepeitonwa sine b te rytal BechSaba%

Fery o.byit gnealmaage, . . ebtokan h
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a hill near the lake, and filling in the marshy part of. the road
north of the hill a nd work in the way of improvement and
repair to the roadway had been- done by defendants year after
year since that time.

In 1903 defendants constructed a sewer leading from a
point in the new road inorth of the nortWlimit of plaintiffs
propýrty through the road as so opeged to the lake, the north
end of the eewer commencing in the east ditch of the roadway
and bearing somewhat to the west as it proceeds to the south,
ý3o that the northerly portion of it is to the east of the centre
ae of the road, as so laid out, and the southerly portion of
it is to the west of thai Une.

In 1905, the sewer having'been damaged, defendants re-
paired it.

The road has cQiftinued as a publie travélled road £rom
the time it kasopened, and the traffic upon it has been partly
nthe land east of the line fence erecied by plaintiff and

Partly to the West of it. The width of the old roaà north of
the Ilaun road va-sied from 36 fleet to 40 feet, while the part

Pened in 1899 had a widih of 50 feet from a short distance
south of the Haun rbad to, the lake.

In 1911 plaintiff, claiming that the west boundary of. lot
26 ext.enýed-to the centre of the road as openad, erected a
fence along the. boundary so, claimed, and defendants removed,

h s triéd -by
it. Plaintiffs-then brought this action, whic wa
Hon. Mr. Justice Kelly, without a jury, on '18,th and 1:9th
Mareh, 1912, at Welland.,

W. M. German, K.O., and H.-R. Xorwood, for the: plain-

E, 'S. Àrmour, K. 0., and-G .11 Pettit ýior the defendant

azd tovv7ilemr.

110N. MR. JUSTicE KELLY:-Looking at the language of

the petition and of the by-law which followed it, the peti-

tioners and defendants Èeem to have. belleved 'thai there
exist d allowance for ý iload to the lake

ed an unopene
nts also belie

between lois, 26 and V;_ and ndd Vea

that the ferice 'between -the lands occupied by the Crysfàl
Beàcli Steâmboai & Ferry Co. -and the property to, the west
thereof wa e P allowance forý'

-a the centte Iiii of this uno' ened
rQad. 1t has not been iidade cléare however, that aný allow-.

ance for mail did exist between these lots, and ibere iîs also,

j
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grave doubt as to the truc location of the west, boundary of

lot 26.

The evidence of George Ross, O.L.S., who was called by

plaintiff at the trial to prove the line of this west boundary,

failed in fixing its location or in establishing that an allow-

ance for road had existed between lots 26 and 27.

Having been asked, about three years ago, by plaintiff to

mark out the northerly boundary of its property, lie sayslie

also inarked the north-westerly corner of it in the centre line

of the 56 feet roàdway but lie admits that lie took as his

g idino, point the location of a tree pointed out to, him about

20 vears previo-asly by soine peron who hacl heard from De

Cew, a former surveyor, that the tree was in the west bound-

ary of lot 26. Hedid not, however, examine the patent to

ascortain the width of die lot and says that without having

done so it is impossible to say what the width of the lot ought

to be; that lie found no old monuments, that lie had doubts.

whether there was a road, allowance between lots 26 and 27

or not, that the location of the side-roads or where they

ought to be has always been a disputed matter, that lie did

not know the distance between the tree in question and the

limit. between lots, 25, and 26, although lie dicl give the dis-

tance from the tree to the sidèlý-ne between lots 24 and 25

and ,that the rOad Tunning southerly from the concession

road to the. Haun road was accepted as the sideline beWeen

lofs 26 and-27.
If, on the othér hand, there clid not exist an allowance for

road, the road opened in 1899 to the lake must have been

taken froin lot 26 or lot 27, or partly Trom one and partly

from the other; but plaintiff, on whom rests the burden of

proving that the Une where it erected the fercel on the road-

way is the west limit of its property, has failed to shew where

the westerlybound-ary of lot 26 -liesor tEat it falls within the

boundaries of the land laid out in the roadway.- Especially

has it failed to shew that the leuce which- is erected, and

which was removed by defendants, wu the westerly boundgry

of lot 26. Even, had plaintiff established that -line, there

would still have to be consi4ereýd the circumstances of the

plaintiirs predecessors in title having petitionecl to have the

road north of the Ilaen roacl opened Io the lake shore, and

whether their action ând the action of defendants in opening

the road constituted'a dedication of the road. X
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There was no complaint or objection on the part of the'

plaintiff or its predecessors, except some objection to the

location of the sewer made to the, contractors who were

engaged in its construction but this objection was not made,,ý'

to-the defendants, and did not come to their Imowledge. I

do not, however, rest my judgment on this question of

dedication.
Since plaintiff has not established that the line of thýe

fence it erected is the west limit of its property, or of lot 26,

and lias not proven that any part of the road openerl iý3 on its -

land, it is not entitled to succeed, and 1 dismiss its'action

with costs.
In the absence of some positive evidence shewing whether

there existed au allowance for roaà between lots 26 and 27

and :fixing the westerly'boundary line of 'lot 2 6, 1 make, no

order on the, claim made in the statement of defence that

plaintiff be ordered to ' remove the fence and be restrained

from encumbering or obstructing the road.

MàSTER IN CHAMBERS. APRIL 6TH, 1912,

HON'. Mll. JUSTIOF MII)DLEýrON. MAY 7TII, 1912.

11AWES, GIBSON & CO. v. HAWES.

3 0. W. N. 1078, 1229.

M-ýSTz1z IN CHAýIBEES alloWed Plaintiff to iSSUe a CoInMiSSilOn tO

take evidence.
MrDDLBToN, J., allowed plaintiff to elect, whether to furnish

security for the costs of the commission, or to have the order for the

commission vacated, and the necessity for game Passed Upon by the

trial Judge and if found necessary judgment to stand over until

8ame was had.
Order accordingly.

An application was macle for a commission in this, coïse

before, aDd if was refused by the Divi-sional Court, 20 0. W.

R. 517; 3 0. W. N. 312, the majority of the Judges thinking-

that it had not been shewn to he necessary lor the purposes

of the record as it then stood. Since then the pleadings;

were amended by both parties, and plaintififs again moved

forthe àsue of a commission to take evidence in Edmonton'.

Alta.

The facts of this case appear in 19 0. W. R. 634.

IL D. Gamble, K.C., for the plaintiff.

F. R. MaclÇelcan, for the' defendant.



of thepleadns they inow appear it would seern that the
pitf niay h~ave a commission to Edmontonu if they so

The statemnt of defence should bc am~ended as proposea
atnd the proposed reply sioiuld be delivered. The question

is he fairy raiseà ivhetlier theo agreement relied on by the

it 4invalid. It wilbefrplite ocndrif this cari
be sewnwitouttheevidue of Jaines T{awes, with whom.

A wa aparenly adeon behaif of the partnersbip.
Tecstso th miontI and commission will be reservod

Defendant appealed to lIon. Mr. Justic Mdleo

in4 Chambers.~

H. D Gable K.C, fr te piitiff, raesnen

HON. Mp. JUSTIýE M DDLTN(t a,11)-
hav cosdee th eodwt uh ae n aecn
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The precise terms- of this alternative may be as finally
'&pttled in the case of Siavert V. Bai-ton, where a Similar ôrder

was made.

MASTER IN CHA, MAY STH,' 1912.

-NIBERS.

ROGERS V. WOOI).

3 0. W. N. 1241.

Judgment-Summary-Con. Rule 603-Action against Direçtor8 Ôf
Company for 'Wages-Ont. Cempanie,8 Act, 7 Edw. VIL e. 34,-
S. 94. ?

Motion for judgment under C. R. 603 against defendants,

directors of the PorcuPine Coronation' Gold Mines, in respect of,

-ýàaims for wages, ineurred while they were oolupying the Position

of directors and for which Jildgment by default had been obtained

agRinf3t the C0n1Paný andea return of nulla bona inade by the sheriff.
MASTER IN CITAMBEns, held, that a default judginent -was not

binding on defendants so as to preclude au enquiry into the bona

fide8,of the clahn.
Lee v. Friedman, 20 0. L. R. 49, 14 -0., W. R. 457, followed,
Motion dismissed; costs in cause.

Motion by the plaintift for sumniary ju -dgment under

Consolidated Rule 603, as agaiiýst all the defendants exeept

Bennett.
Irving S. Fairty, for the plaintiffs motion.

Charles Hendersoný J. M. Ferguson, and Wý H. Priee,

foi the respondents. 1

CARTWRIGHT, K.C., MASTER«ý-This actionris fo

that-of Lee v. Friedman, 20.0. L. PL 49, 14 0. W.S. 457,

119. Thisis the latest j7ýýpOrtecl decision on, the effect of,

7 Edw. Vff. (Ont.), eh. 34, -6ec. 94. "The judgment of the

Divisiûnal Court makes it plain thai the action is maintaïn-

able in its premnt form and Ïhat Hermon V. wilâon (1900),

32 0. R. 60, was decided on thepleadi'ngs and is Éot appliG--

able toý the present action.
This, however, is not decisive of the preseDt motive,1o.

whieh two objections eau be taken.
Pirst, the only affidavit in sûUoet of the motion is made

by a member of t1w -frm. of solicifors who, are agents for the

PlaintiTs solicitoi. This recîtes the proceedings leading up

to the pres'ýnt,,action and alleges that he has knowledge ôf

thé mattëý in question, and that the, defâdants, were and gili

e Ândebted to. the plaintiff as clainied.
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Alhoghths s tate in posiv way it1ay b

spaigof his owu knowlege This would ordinafily be
k ow ffl to the plaintiff or his soliitor-but not to that

soiio' agent. F~or the reason given in Great West if e
v. ltels,1O. W. N.33~-moe fuUl i'eported in 15 0. W.
R.16-1thnkthe motion n*shoudntb ganted.

and ~ ~ ~ ~ 5 isntbnig nteedfndants. This is stedb
Brito, ., n eev.Friedan, supra, ai p. 55, whçre hoe
sas twas argue that the defendants could Dot go be-
hi te ugment against the company to see wheather the
cli as really for labourers' wages, if on» the face of' the

-pocedng i ppeared to bcsuch a cla. 1 do noagree
withthat Thedefndans beng irtuaIl guaraintors would

see etile t tketht ostin.Sofa a r1 n s<r-

tainor ýecolec thse atios bae away gon totria, a fo

instance< Georg v.S$og 50 .R 9,a la h e
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HON. MIR. JUSTICE RIDDELL IN CHRS- APRIL 16TH, 1912.

REX EX REL. MORTO-N v. ROBERTS.

REX EX REL MORTON NI. RYMAL.

3 0. W. N. low; 0. L. R.

Elections---Jtuni(mýpaý--Candidates Elected bY Accla-atiOn-Property
Quaufication-sale of by Candidates-Right tO Hold Office

Mortgage8 taken a8 Part Payment.

Motion by relator by way of quo warranto ag ainst defendants

elected by acelarnation at municipal elections of 1912 of township
'lier and deputy reeve respe

of Barton as counci etively.

Both defendants were admittedly qualified at the time of elee-

tien, and both lied subsequently conveyed away the lands on whicil

they qualified, Roberts before taking the declaration of qualification.

Ryriial thercafter, both taking first inortgages in part payment of

the purchase moueys, Roberts for $4,100, Rymal for $4,500. The

declarations taken by both were defective ing-sinuch as the word

ýý and ', W" oinitted from between the words " havé - and " had " in

the third line of the form in ýsec. 311 of the Consolidated Municipal

Act, 1903. Both defendants had tàken their seats as couneillor and

deputy reeve respectively.
MONCK, Co.C.J., held, that defendants had lost their riglit to

hold their seats by ceâsing te hold the necessary property qualifica-

tien, which bc heià was a continuing requirement duririg ýheir t(erm

of office. On appeal
IRIliDEIJ,, J., held, that the taking of a proper declaration was a

condition precedent te the legal taking of office, and that the Dètice of

motion eould bc amended te set up this omission on the part of

defendante.
That the declarations taken by defendants were insufficient,

having dealt only with qualification at time of 'election and. net

cvering qualification at date of déclaration.
That defend'ants right te hold seats, could be attacked in pre,13ent

action,
R. ex rel. Grayson V. Bell, 1 U. C. Iý. J. N« S. 130, and

R. ex rel. Hal8ted v. Ferris, 6 V. G. L. J. N. S. 266, dilstîh-

guished.
That the Elourt can allow declarations te he made after quo

iýarranto proceedings takenýand is net foreed te deelare seats vacant.

R. ex rel., Clancey v. St. Jean, 46 TI 0. R. 77, followed.

That mortgagèe can qualify on legal estate if of sufficient value.

igémble, that it is unnecessary- thàt property qualificatiofis should

continue after making of declaratioù by elected.

Defendants allowed te file neW declarations within 10 days, if

filed ilo cests of motion nor appeal, if net filed, appeal dismissed with

costs.
Review of authorities and statutes.

Appeals by the defendants froin orders of HIS HONOUR

JUDGE MONCK of, Wentworth County Court, declaring that

defendants liad lost the riglit to hold their seats as couneillor

and deputy reeve respectively for the township of Barton,

having become disqualified since their election.

Appeal was heard by HON. MR. JL1ýTICÈ RIDDELL- in

Chainbero.
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J. G. Farxuer, K~.C., for the defendant Roberts.
A.M Lwis, for theo defendant Ryuial.

W. A. H. Juf, for the relator.

II.MR. JSiE RIDEL-At the recent muicipal

were maed hih o appe4~a reeholdneer oua a etaiu oft
ves bu «qalfldt the poe timeasuf nienm of th edin
noiaedres,.y ded (Cnste td unicipal Acgitr 1903,aseé

He owever y d e 1d dated an u th reto r Januard

6thconeyedthelan by eedabsouteto ne McDoald

haviig n Jauarý 1 t tken motgag fo $4,00.Not
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seat.',", This finding of fact is not complained of, but is,

assented to by all parties. Rynial made on the Sth January,

a declaration in the saine defective forin as that made bY

Roberts, and took his seat as depuiy reeve and still claims it.

A motion bef6re Judge Monck resulted in a similar order

h respondént was ordered to ipy costs.

Both Roberts and Ryinal now appeal.

The learned Judge' proceeded on the ground that the

property qualification of a rilemberof a municipal couiicil

wa& a continuiiig- qualification; and 1hat once the property

qualification -originally neeessary was lost, the incumbent of

the ofâce became ipso facto disqualified.

In the view I take of the case I do not think 1 need pass,

upon that question-it igI however, to be observeil that-from

the very earliest times the qualification has been expressed to

be that entifling a person to be elected.

The first Geiieral Act (1838), 1 Vict. eh. 21, providiýg

for the election of' certain officers, clerk, assessor, collector,

ete,,'has no qualification for the officer to be elected although

it has for the voter,,secs. 2, 4.

The Municipal Act of 1841,.4 & 5 Vict. eh. 10, sec. 115

provicles that every person to be elected a member of a dis-

trict couneil shall bc seized and- possessed etc.

Baldwin's Act, 12 Vict. eh. 81, secs. 22, 57, 65, 83, con-

tains-the sanie language--the Act of 1858, 22 Vict. (stat. 1)-

eh. 99, which. is the same as (1859) C. S. U, C., eh. 54, sec.ý

70 also; and the terminology appears in the various aménd-

Mentis, and renactments down to the present Act of 1qu'

sec. 76. Somet;hneia,ùi(leed the provision is negative as at

present and sometimes positive- as was the ori 'enai f 0 .TM-

but -whether it bc no- person but or every person who,"

it ïs alw.ays to be'elected.'il

Language quite diflerent was used û1most f rom the- fir8t

in respect of certain cases. Tt is truc that in the Act, 4 & 5

Vict. eh. 10, it was provided (sec. 12), that "No person

in'Iloly orders or . . . minister . . . of

any religious sect . . . nor any Judge . . . shall

5é. qualified to be elected a conneillor but the

language was soon changed. In the Act of 1849, by sec.

132, it was enacted " that Do Judge and, no per-.

son baving intèrest in any

contract with, the toWwhip ahall be

ualified to bc or be electeýd couiacillor. ?7 A-ni in
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Baldwin's ~ I Act C.S . .h. 54, sec. 73, it is prcWaid
ta uhpersoI' shalU nxot be qualied "to be a inember of

thecouci ofthecoporation." Tle saine anguage con-

mannr te At o 184, sc. 12,proides that if any mem-

.. .and t e aac thereby creaied . filp
Ànth cseofth atural death of siieh member
In he . S. . C, e).54, sec. 121, thie occasions for thie scat~

beomngva antae ince ased in nuxnber introduciug
amonst thes " ssins is property fo>r the 1ienefit of his

eredtors ndso i h88 ceont*nued to the presexnt time Cn
soldaedMuicpaAc (1903), ec 207, appeargi u b-

and ~ amnmns
The iffrelie i th teriDoogy ffods a vev cge 2

arguent gaist te vew tat he legilatue itendd t
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elected a couneillor . . . shall be capable of acting as

such until lie shall have taken and subscribed " the statutory

oathýand he was given (sec. 16) 10 days after notice of

his'election to take this oath otherwise he was, deemed to

have refused the office and was liable to fine--bis office was

Oeemed vacant and a Dew élection had. The oath is not only,

promissory (sec. 15), but also " that - 1 am seized and

po',*essed to My own use of lands, etc., and that such lauds

are within . . . and are of the réal value of £300 " etc.,

etc. The Baldwin Act, 12 Vict. provides (sec. 129), " that

every person who shall be elected to any office

which requires a prôperty qualification, sball before bc shall

enter into, the duties of bis office take and subscribe an oath

or affirmation to the effect following that is t6 say

1 A. B. do swear . . . that I am truly and bona fide

seizedý to my own use and benefit ofsuch an estate (speèify-

ing it) as doth qualify me to act in the office of (naming ii)

accordiDg to the true inient and meaning of a cer-

tain Act of Parliament, etc., etc."' Note that on this, these

earliest qualification oaths the présent tense is used in speak-

ing'of the ownership and, also (iý 12 Vict.), that the owner-

ship of the estate doth qualify to aet in the office.

The language in 22 Vict. sec. 175, is " befOTe lie . . .

enters on bis duties . . . " and the declaTatiÔn (a

Solemn déclaration now being substituted for an oath), being

still , am truly and bona fide seized, etc., doth qualify me to

act in the office, etc."

The statu-te 29-30 Vict. eh. 51, sec. 178, makes no-change

from the language of the Consol.idated Statute-the Act olf

1873, 36' ýict. eh. 48, sec. 211, brings in the fonn still in

use "have and hàd :to my own use and bènefit as

proprietor . . .ý at the time of my élection to the office

of . . . doth qualify me to act "-precisely

the saine (except tbat we now have modernized the " doth

ilit o " does "), as the form in the statute of 1903, sec. 311,

the wor-cl "proprietor" being used instead of "owner"),ý

"but without the addition made by (1906), 6'Eawl. VIL eh.

34, sec. :10.
The statute in my, vie-w lays down three pre-requisites to a

de jureoccupation of the office (1 do not pause to enquire as

to others).
1. Possession, of property qualification.

2. Election by acclamation or otherwise.
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Asneof any one of tese will prevent th~e scat heig
filld d jue-abenc ofone or all will net, of course, pre-

"Where thesttute ~reira prescribedoath of office

Ameicn ass itd n ote 1.at bottfof p. 680
In Re v Sayr (1830), 10 B & C. 486 the capital
'bugeseý ndcounmn coirnil of Sbh4ton were authorised

te lec on -f tlhe burges-es echd yaar to bc niayor. The~

asmyoT . . beoehebe admiltteidte xQ t

thatoffie o in ny ay t inerniddl in he ame ffie
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265th sec. of eh. 174,. R. S. 0. (1877) Le bas' no right to

exercise or discharge the funetions pertaining to the office."

ýe. ex rel. Clancy v. St,-Jean (1881), 46 IT. C. R. 77, at p.

81, on p. 82, the learned Judgeý continues: " I think there

can bc no doubt that this declaration iQ, an essential pre-

requisite to the discharge of the diities of the office of

aldermanY , In the case of Reg. ex, rel. Clancy v. Coiýway

(1881), 46 U. C. R, 85, at p. 86, the same learned Jiidge

gave (in a certain event'which will be considered, laier)

leave, to file an information in the naýure of a quô warranto

on the ground that witbout making the declaration of

qualification Le (Conway) illegally exercises the franchises

of the office." Such cases as.17; S. Y. Brýd1ey (1836)l 10

Peters 343, are quite different -as thev determine only that

an appointment in the, nomination of the president upon

confirmation by the Senate of the Fnited States becoýmes an

absolute appoiDtmeDt vestiýg the office in the nominee upon

appointment by, the, President and conermation by the

Senafe although the, nominee has, not given the bond which

a statute requires himýto give for the -security of the Govern-

ment cf. -U. S., Bank v. Daiidri(ige, 12 'ýneat. 64.

It can scareely bc sériously argued tbat the declaration

taken is " to the effect " of the fürm in, the statute. As we

Lave seen the earliest foTm of declaratio-n 01 qualification

'Éas in the 'oath in sec. 19 of the Aet of 12 Viet. I am

truly and bona fide, &c," and thi'E rontinued until theAct

of 1873. Then it s.eems to have bee-n considered proper to

Make sure that the declarant Lad been at the time oUlie
el@Cýon ýyper1y qualified-aiad-nbt simply bad tUe property

qualification at the tiuie- of -the declaration, ; It might hap-

PÈn fhat oue,'not ýeûl1j baving the pro'peýrý ication

would offer himýé1f fo-r êlectioin and il elected buv propËrty

for his qualification. But from: the very first the-preseiit

tense is found soffiewhere in the oath-and it i3 wbolly ab-

surd tô suggest or argue t1iat declaring "Ibave Lad prop-

erty, &c.," is to the saine effect as déélaring " I have and.

had p' erty, &c." It must be beld that neither respondent', Y

de jure a member of theeounéiý'

-,Weýhave 'lxt to con,,siderwhether the esent proceclure

0 to the relator---ýând ý twô f3trông,,eases at first sight

1 think the apparent difflcU1tý,wi11 dis-

appear when the courge d the 1egislafýon'isexamîned. In

]?Cg. ex rel. Gra ui 'T.- N. S. 130,
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it waýs alleged that the cand'date's d(ýclaration WaS DOt
pr 1 oper but that it set out property of which as a inatter of
fact lie was not the owiier. Hagarty, J. (afterwards Sir

John Hagarty, C.J.0.), refused a -writ of suminons in the

nature of a quo warranto.
So, also in Reg. ex rel. 11alsted v. Fern*s (1870), 6 _U. C

S. 266, Mr., Dalton, C. C. P., refused to uriseat

Ferris on the ground alleged that the declaratiq-n made by

bim was insufficient, say*ng. 'ýothing can bc made of this

objection on this application. Whatever might be the

effect of the omission to describe the nature of the estate in

a quo warranto at common law, it affords no ground. for

declaring in this statutury proceeding that the election was

not legal or was not conducted according to law or that the

person deelared elected thereat was not duly elected."

The common law writ of quo warranto--sometimes called

qno jure-was used by the King to call upon any subject

who exercised office or-a franchise to shew by what auth-

ority theoflice or franchise wasenjoyed-it mighi also bc

used by the King to* ý'àIl upon one who heM land, te, sliew

by what title or warrant he held. The right to such a writ

rested of course, upon the principles ibat the King has the

sole power of. bestow.ing offices and franchises and is lord

paramount of all, land within ille kingdoin. The writ which

was an original writ of Cbaýccry fell into disuse early, prob-

ably in the times of Richard Il. (Coke 2 List, 498, &-c.),

and an information in the nature of a quo warranto took

its place. This was much abuied in Stuart times but has

survived; and still may be put in action in a proper case-it

lies against persons wbo claim any office, franchise or'privi-

lege of à publie nature and not merely iMnistuial. and beld

ta -the will and pleasure of ethers: R. v. Parley, 12 CI. & F.

520.
As it was hèld that by dhe eommon law the King alone

could have such an information against tliose usurping
offices, &c.1 in municipal corporations, the Stat. 9 Anne C.

20, was paBsed providing for the issue of such -informations

at the instance of private prosecutors in such cases, and

this 8tatute beicame part of our law by the Provincial Act,
32 Ceo. Irt. eh. 1,

B>oth in England and in TTpper Canada, the practice in

8Uéh cases has been simplified: the statutory provisions are

in, cases coveted. by the statutes now taken advantage of
but if there bc any casus omissus, the inforinatiôn under,
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thý Statute of Anne is still appealed to. In our own Courts,
the most recent case 1 know of is Reg. ex rel. Moore v, Nagle
(1894), 24 0. R. 507. Askew v. Manning, 38 TJ. C. R. 345,
is another case.

By the Act of 12 Viet. eh. 81, sec. 146, A was provided
"ýthaf af the instance of any relator having an interest as a'

candidate or voter in any election a writ; of sum-

mons in the nature of a quo warranto shall lie to try the

validity of.sueh election, which. writ shail issue out oý His

Haýesty's Court of Queen's Bench upon such
relator shewing upon affidavit . - . reacongble grounds

for supposing tbat.such election wa,ý not conducted accord-

ing to law, or that the party elected or returned thereat was

not duly or legally elected or returned." Thenceforward,

the writ of. summons was used instead of the information

in the nature of a quo warrantô in cases to which ft was

applicable.

When the ca-ýe Reg. ex rel.- Grayson was deeided (in 1865)

the statute in fýrce was the C. S. TT. C.ý (1859) eh. 54, which

provided sec. 128 (1) Ébat: "il the relator shews

hy affidavit'to any such Judge reasonable grounds for sup-

posingý Ébat the election was not legal or was Èot conducted

according to law, or that the person déclared elected theréat

ývas moi duly elected the Judge shall direct a

of cummons in the nature of a quo warranto to be

issued -to try the matters coritested."

The onlv matters which cculd be thus contested were

àec. 127: "the right of- any municipality to a reeve or

deputy reeve or . . . the validity of,,the election or

appointment of a mayùr,.Warden, reeve, deputy reeve, alder-

ma-n, Gouneilman, councillor or police trustee?,
It is in view of the provisions of the then existing statute

-that Ilagartv, J.. says: "As Bell was propèrly qualifièd and

Inothing is alleged against the manner of his election, 1 dà

not sec how I can interfere by quo warranto because an

apparent mistake (the report by a clerical -error reads ý" no

apparent inisfake ") bas been inade in thé descriptiýn of

the nature of an estate in property.

In 1&70 when Reg. ex reL HaIsIed v. Ferris was decided

the Act in force wass 29-30 Viet. (IR6-6) eh. 511 but the pro-

visions for a writof suynmons in the nature of a qto -war-

ranto, and the description of themaiters that could be tried

under such , writ are totidem verbis et liferis the saine as iin

thef'. S. TT. C. -sec. 29-30 Vict. eh. 51, scés. 130, ý13



The Sttut 3 Vit. h.48, seces. 131, 132 were thle

last contaire h e9 s tatuty enacments wn the two cases~

ofReg. ex e.Cayv S. Jenand Reg. ex e. Clny v.
Cowa (1881) 4613. CE., 85, Qaneon. And it was

du t te îliié 5caes fo~r ile aplctino the statutory
prcdure tbat in ths cases a infoion a not a wirit

of~ ~ moini h aue of a qu warirantof a suntited
for wrt o sumon, ad this practice ba cuitinued to

muicpait o rev o eputy revad3W.VI

eh. 8, ec.32, adea mst iporantchane, Incas

the aliit o th eletio or ppontmet o therigt t

holdtheseatof maor, ardn, reve alerma, cun7
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the city of Hamilton on the 8th ýday after the day of service

of this notice on you (excluding the day of service) at the

hour of eleven Velock in the forenoon or so soc n thereafter

as the motion can be beard for an order declaring that the

ýaid Frank E. Rymal, the al)ove-.named defendant hath lost

hi,3 right to bold his seat as depufy reeye of the township

of Barton and has be.come disqualified since his election to

hold Jiis fýaid seai, lie having since his said election sold and

dispoýsed of the property oi; whieh he qualified and not bein-

otherwise qualified, or possessing the necessary 'property

qualification required by the Consolidated, Municipal Aet

19.03, and amendments theretc."

The statute provides, sec. 221- (2) that " The- relator shali

in his 11ùticeý of motion . . . state specifically under dis-

Éïnct head< all the grounds of objection to the validity of
the election complàin?-d against and in favour of the validity

d the election of the relator or other person or persons

where the relator clainis that he or they or any of them have
been duly elected on. the-grounds of forfeiture or disqualifi-,

cation as the càse may be." This is from 3 Edw. VII. eh.
19, sec. 221, and makes no referénce to the case where the,
validity ofthe election is not coroplained of an -il no élaim
is made for the election of someone else-as in the present
ease. Accordingly I think the notice''o'f motion may be
amen.ded, settirig up the omission to, make the statutory
declaration. Section 226 does 1 Dot appfy for the saine rea-,
son -or if the first part be considered applicable on the
Mutatis mutandis principle, so, doeý the seeoûd----ýand 1 think

it eminently a case where "-the Judge in his-discretion
éiould " qntýrtaîB- aný substantial ground of objeûtion to

the right to hold the seaL

The mere fact that a proper,, declaration has not been
made cloes uot in itself. compel the Court tc declare the seat

aV caint. In Reg. tx rel. Clancy v. Conway (1881) 46 U. C.
B. 85, Cameron, J., gave leave to the defendant to makf the
same within ten days if lie could and lie says in thé other
rase, 46 TT. C. R., at p. 82, " As the latter (j.e, the person
eleeted), eau at any time put himself in a position to exercise
the franchise of oMce by making a proper declaration, his-
omis4on, té mak.e. f lie declaration- would not render the office
vaëani." Tkis w' à case of an i eyfeét declaratiôn.

The form of the declaration contempla U,ý ý.hat. thp declar-
ant sball have -at the time of making.the declàration the
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-qualficaion; o Co r woud allow, a person to ink a
déclraton hie wasfale, nd o commit an indictable

Pene o sef-rspet wol dsire to make a faIme deolairation.
Fromver ealy ime th reusa tomajoe the declaration<

is quiaet a refsa ofteofc fvni h party is in-

If he ete can nw make the declaratinrqi

<yse. 11,Jl udr Reg.ex re 1.Clanc v. Con ,sp,
thysoulb allowe&d todûso, an oke theiooccpancy
othofiede Jue asit is ow de facto.
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own right or in the right of their wives as proprietoTs or

tenants, a lýga1 or equitable freehold or leasehold rated

There must have been some reason for introducing the ex-

pression " legal or equitable." In the Consolidation of 1873, .-M
36 Vict. eh. 48, sec. 71, another change yvus made "bave

. . . in their own riglit or in the right of their wives as

proprietors or tenants, a legal or equitable freehold or lease-

hold, or partly legal and partly equitable rated This

language fs unaltered in R. S. 0. 1877, eh. 1ý4, sec. 70; 46

Vict. eh. 18, sec. 73; but 49 Vict. eh. 37, sec. 2, changes it

to " legal or equitable freehold or leasehold or partly free-

hold and partly leasehold or partly legal and partly equit-

able" and this reappears in 46 Vict. eh. 29, sec. 2; R. S. 0.

(1887), eh. 184, sec. 73; 55 Viet. eh. 42, ýecý 73; the revisers,

in 1897, under the powers given by 60 Vict. eh. 3, sec. 3,

ebanged the wording into its present form, and the legisla-

ture adopted it as B. S. 0., (1897), eh. 223, sec. 76; and now

it àppears as Co. Mun. Act (1903), 3 Edw. VII. eh. 19, sec.

76-the amendment, 6 Edw. VII, eh. 35, sec. 5, not affect-

ing ýhis part of the section.

I think that the Legislature must have had in view the

difference between legal and equitable estates; and that the

language now employed différing as it does, from that form-

erly used must be given full effect to.<

What estate then haà Rymal at the time of the election,

and what estate has be now ?

At-the time ofthe election it is plain thai he had the legal

estate, and that such legal estate waa1hen -worth bot oilly the

$4,506 for which the mortgage *as subsequently taken, but

also the amount of-,cash paid by the mortgagor aa weJl. At

-the present time it is eqàally.,plai-n that he has the legal etate

in the land-that the m ortgage being in fee,,this is a free-

holdjl' a " legal freehold." This could be mortgaged or sold

at any time, and while it is indeed in equity, but a seclurity

for the debt, it is a valuable security-and worth $4,500.

At the time of taking the imperfect declaration there is no

question that he could have made the declaratioii in proper

fonn (owning as he did the whole estate and the sale being

still in fieri, and it not appearîng that there was any enforee-

able contract for sale). Whether he -eau: now make the

declàraýtion must be determined b the very wordà of the
declaration i out the (for this enquiry) unim.-

tself. Leaving

portant words A reads thus 1 do "lemnly, deýlare,
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thatI hve and had to ny ownuseand beefit
as owner at th~e tipie of my election such an estate as does

qaiyme to actintheoffice ofdeputy reeve forA
and han sch estate is (specifying it) and that such estate at

tleIieof mny eetion was of the vaine of at least, &c., &e."
t is to be noted that the valne at the time of nmaking the

dq laratho i oreqie to bcset out.
~Atthe timie of th letinie had a lgalet worth

$4,00andmoe-n euiae e4ate had been caved ou f
it-iowliehasthe e sam~e legal estate, but it is worth
onl $,50, oran eqitable estate lias been created entting

dontevalue. ,I think that emnploying the langnage of sec.
76 Ryal $as, as ownar a 'legal freèhold whichi is assessed
in is wnnaine on the last revised assessnt rol of the

munciplit toat least the vaine of $4,500."
Bu ti argiued that auorgagees cannot b9  osiee

prosconteanplatedk by th tatute-and 4 a they ol

hav th snierihtsas o otige., a a ote owe voe

a rehodurles hy reexprssy ylued Te irt c
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1 can find Éothing in principle, or authority to prevent,

a mortgagee who is assessed forthe propertY qualifying on

bis legal estate. The saine considerations apply also te,

Roberts. If they make a proper declaratiQn %ýithin ten days,

thejr 1 appeai will be allowed; but -xithout costs here or .1 r
below. They 'are given an indulgence in beiDg allowed to Y ,

make iiow a declaration which sho.uld have been made three

months ago, aDd without whicli they bad no right to their

scats. It would seem necessary again to call attention to the

necessity of observing the plain directions of the statultes, in

the forms préscribed,

If the declaration bc not made Éy either within 10

d ays, the appeal of that one will bc dis-missed With costs.

While it is in my view, prdbable that there is no neces-
affidavit that theýfacts as to

s 'ty fo the relator to file an

the, defe.ct in the declaration came to his knowledge only

within 8 weeks. before tÉe notice' of motion Was served, he

w ill bc permitted to do so if so advised, for- the greater

caution in case of an appeal from this decision or in case

either of the respond.ents fails to-make the proper declaration.-

MASTER IN CHAMBERS. A2RIL 17TH, 1912.

110N. MR. JUSTICE MIDDLETON. MA-Y 3im, 1912;ý

KUULA v. MOOSE MOIJNTAIN -LIMiTED.

3 0. W. N. 1085, 1203; 0. L. R.

Action - Conaolidation - Commom Defendant-Di8tinct Claims bli

Different Plaintiff- -Action for Damagea for Negligently 8etting

out Pire,

Applicatioù-hy defendants for an-brder Retieuw

or staying-proceedîngs in all but'the firist pending itý itrial anddirec-

ing fuTther tbat.. onty oneiôl the, pendingexeminations for discovëry

be allowed te proýceed. The actione were aIl brought by the sme

soliciter in respect of alleged negligénce of defendants on loth July,

1911, in negligently setting out a fire and allowing it te ýescape te

the respective lands of defendants.
MASTER IN CRAJOMEU-dI'Smi"ed the motion, costs in cause te

Plaintiffs, and defendants appeaIed.
MiDDLLPTON, J., dismissed appeal.; costs to'plaintiffà in any event-

Weâtbrook v. Austration Mail ' 23 L. J. 0. P, 42, and

'WilliamB v. Raleigh, 14 P. R. 50, followed.
history of and principles governing consolidaflon'of actions dis-

Appeal by the defendants in these four casès from au

0rder of the Master in Chambérs, refusing io consolidate tlie

actions OT fo sýay Ëroýeeaings in the actions other thàn the

firstly-aamed. actioji, peuding the trial of thai action.

'0 ý



defedan copanysetouta lre upon thenr lands, -which fkre
spea, nddetryd tepreie ofhe svra paintiffs n

out n th deondats pemiepra oh; npexet, he

char es hattheflr wasset out neoige tly;andin he hir

plac tht byreaon f th nelignce he irewas ermtte

to pred o th deendnt' prmiss o tepaitfn

premises
The irs plintif caimd $,80902;the'secnd laitif
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given before Rule 185 was amended as it DOw stands, Yet it

is not less an authority.

It is at leaàt doubtful il these four plaintiffs could have

united in one action. The only thing allegyed in common is

the fact.that; a fire or fires were negligently set out by the

défendant company. ' This, illough technically in issue, is

probably not denied. so far as the fact of fire being set out

is. concerned. But what would bc sufficient proof of neggli-

gence by one plaintiff might not bd so in the case of the

others, much would dépend upon location, direction of wind,

condition of the plaintiffs' own property and other circum-

stances peculiar to each case. The only direction tliat can

begiven now is that the acti ons bc all set down to-

gether so that any évidence common to all (if such there

bc), may not be repeated as the trial Judgse would no doubt

direct. Sec Carter v. FoleyO'Brien, 3 0. W. N. S8Sý citing

the Raleigh Case. As to the examinations for discovery, that

too was dealt with in Carter v. Foley OBrien, though there

it was the converse case of a plaintiff -wishing to have one

examination for diAcovery, to bc applicable to all the three

actions. There is was said ý venience indicated

thé propriety of the orde r sought, 1 am clear that there is no,

powen to make it."

Neither of the reliefs asked for here could possibly have

heen'granted if th plaintiffs bad not all been represen-red

by the same solicitors. See as to this, Conway v. Guelph &

Goderich Rw., 9 0. _W. R. 369, affirmed on appeal at p. 420

-where the inatter is considered geneTally, and the difficul-

ties thai might arise if consolidation, was ordered are poihted

out.
Fér the slanie reasons it does not seem. possible'tp inter-

fere.with. the examinations for discovery. As the plaintiffs'

solicitors are the same, it is not to be presumed th.at if one.

examination gives the necessary informationý they will pro-

ceed, with the others, especially as these: dépositions cannot

be uged at the trial. But even if they do, thai m»st be left,

to ihetrialjudge or the Taxing Officer.to deal with when

thç,question of cosis is raised before them, or-eitber of them.

The only way that occurs to'me of avoiding more thaiï one _e

examination is for the défendant company to made admis-

sion of such fact or facts as are common to-all t4 cases.

In this way possibly the length of more than one. exam-

ination might be considerably reduceci even if proceeded
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with.But partfromthei own consenit, there is no0 poiwer
to ontol r lmttheplai4nfs' proceedi11gs so long) as they

The mtionwil1bc di saed-cQsts in the c~ause tth

Deenans ppaldfo b ordrto1on Mr.

-Mater, wile refui consolidation of the actions, bas

neesar epetiti o deidence in al heces.~ BtR it

maniesttbatif ach laitif basto stabishthatthefir

escaped frmtedfnatspemsst i rmssb
reso o te egignc o th efnanthe isu in eap

case, ~ ~ ~ ~ 1 -a]4 111ug siilr whsi t dsint

There, ~ - isiue ofuin pnthe subjecgof cnsli

datin o acion, arsin manlyfro a loseandinacur

ateuseof he ord" cnsoidtio. s adb Mut
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te some différence of opinion. It was at one tiMe supPOIsed
itted consolidation in the cases in which,that it only perm. n ordered 1 priorat Common Law, consolidation"Would have' bee

te the Judicature Aet. But this has been set at rest -by the

de'eisioýn in the Court of Appeal in Martin V. Martin ' 1897,
1 Q. B. 429, where this construetion of ýthe rule was rejected

and it is said that the true meaning of the expression " in

thé manner in use," &c., is not to continue the practicé in

forpe before the Act, but 'I that il -an order is made it

should be treated iii the same manner as before?'

At common law, consolidation originally applied to the

case Whýre there were two actions between the-same parties.,

There the actions- were "consolidated" in'the strict sense

of thé terni; the is'sues' raised in the two actions ivere

directed to bc set.up in one ac#on. If the pýaintiff uiineces-

sarily instituted two or mciýe actions based upon separate
tly 

be 
trie4 

togetber 

hi 
coi

clainis which could convenien s 1

duct was regarded as vexatious. Il good rewson existed for

the separate actions, e.g., if one clainý was not due when

the other action was brought-the Court,,-in the control of

its own, p:rocess, consolfdaied 6o as to a-void unnecessary

litigation.
By Stat-nte 19 Vict. eh. 43, sec. 76, afterwards section

7 of the Common Law Procédure Act, a h-àsbaiid and wife

suing in -respect of an'injury to the w.ife, might join in the

sanie suit a claim by the husband in his own right; and, if

separate actions -ýyere hrought, these miglit be consolidatéd.

This is also truc, consolidation.

At- common law, also, a practice'had gîown up, not upon

any statutory power, but e ntirely upon the inherent juris-

diction oi the Court,'ýf siayiiiiz thé trial of actions pending

theldetermination of à testýaction. This frequently is somsc-

af loosiel ' described as ",consolidation?' The ractiée was
in Mansfield in actions brouglit

troduced: by Chief Justice

against underwriters in insurance cases. The promises of

-the underwriters being separaie, separaie actions had to be

brought, in respect of any loss, against each. of the underý

writerB. Yrequently thére w.as oxily onQ question really to-

tried, Ffuch a,3 the fact of loss, 'Gpon the application of

thé aefeiidants in such -a'case, the actions would be stayed

if the clplendants undertook tp consent to judgment in the

event of the plaintiff succeeding in the test action. In thé

event of the plaintifrs lailure he would then-eithér abandon

A.
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the other actions or proceed with them, as lie saw fit. As
tbis relief was an indulgence to the defendants, they were

-compelled to consent to this -somewliat one-sided bargain.
See, for example, Colledge v. Pike, 1887, 56 L. T. 124.

Conversely, where a plaintiff, having brought several
actions for similar causes of action, applied for a stay of
proceedings to relieve hini froný the onus of prosecuting a
number of actions. in which be might be unsuccessful, a
stay was ordered, upon the ternis that if lie failed in the
action which lie chose as a test action lie should consent to

îï: a judgment against him in all the others.
In the Courts of Equity, consolidation in either the strict

seDse or the modified sense seems to have been unknown.
The Court undoubiedly exercised its power to restrain abuse
of its process, and it would not permit the prosecution of
two suits for the saine cause of action; but the reported
instances. diffeT widely froin the cases at comýnon law. If

_two actions were brought on behalf of an infant by different
fiext friends, the Court stayed the proceedings in one. If
two §uits were brought for administration, as soon as judg-
ment was pronounced in one the proceedings in the other
were stayed; because the administration judgment was a
judgment in favour of all. Where several S'uits were brought
by diffexent debenture holders, for the purpose of realizing
their securities,. one action alone was allowed to proceed.

4The principle in all these cases was that two suits for the
same relief ought not to be allolwed to proceed in the sanie
Court concurrently. See cases collected in Daniell's Chan-
cery -Practice, 5th ed., 698.

Alter the Judicature Act, in Amos v, Chadwick, 1877,
C. D. 869, Malins, V.-C., construed the Consolidated Rule

in the manner now rejected by the Court of Appeal; but,.
by, ýîrtue of the inherent power to p-revent abuse of the pro-

,J ffls of the Couit, hé stayed until alter the trial of the test
action aeventy-eight sections,, brought by different share-
holders against'the directors of a company for xifisrepresen-
tation in the prospectus. The plainfiff selected failed to
prosecùte bis action, and, not appearing at the trial, the
actioýs was dismisseil. The terms of the order for consolida-
tion appear from the report of the case in 9 C. D. 459. It
provided that the plaintiffs who hacl applied for consolida-
fion sbould be bound by the test action, but the defendants
*ere to be at liberty to xequire a separate trial. After this
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abortive proceeding a motion was made for relief and for

the trial of another action as a test action. Malins, V.-C.,

then made an ordersubstjtuýing aDother action as a test

action. The defendantý appealed; and the sole question

upon the appeal was whether the test action had. been "tried"

wit-biii the meaning of the terras of the order. The Court

apheld the defenda-nts' contention.

But it is manifest that some, at any rate, of the Judges

doubted whether the original order had been properly made:

Brett, L.J., saying:
It seems, to me that no such order as this ought to be

tnade unless the questions in the actions are subsiantially

the same and the eyidence would bc substantially the saine

if they were all tried."

Thie view is that, now adopted.in the case already cifed,

'Lee v. Arthur, where the Conrt of Appeal quote the judg-

ment in the case 01 Corporation of Saltashv. Jackman, 1 D.

& L. 8ý!, and state tbat the Court " cannot compel one de-
wisli ý to have his case

fendant against - his - tied up' with

those of the defendamts in other actions."

The same reasoning she-«s the impossibility of compel-

ling a plaintiff to tic up his case with those of ther plain-

tiffs without his ýonsent. 'Weg-tbroo7. v. Australian 31aîl,

23 L. J. C. P. 42, is an illustration of this. Eight separate

passengers, by the samp attorney, brought separate actions

for damages arising out of -a breach of contract for passage

wbereby theplain-tiffs suffered in their health.. Maule, J.,

said: "They have suffered different grievanceà., Mr., Smith'

Co-ald not bc said to baye snffered in Mr. Bro w"nýs' héalth."

Williams v. Raloigh, at 14 P. 'R. 50, affordý another il-

histraflon. Several plaîntiffs bTought -sep"ate actions f or

rinjury to their several farms by éertai1ný drainage works;

and it was held by Ferguson, J., a Judge most familiar with

the common law practice, that there could not be consolida-

tion in either the truc or the modified sense of that ex-

'Pression.
The direction which. has been given by' the learneil Mas-

ter ie Chambers, 1 think, sati8factorily meets thé case.

Manifestiy damages will have to be asseRsed, in the different

cases; and, it would be most unfair to direct the trial of

the individual claims to be delayed when this woula delay

the recovery of f[nal judgment. The, meumstances _prevent

the imposition of the term inýariab1y required; a s4y will
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do not think E should attempt to, refine away thatdecision
by making distinctions without any difference.

1 think it better to adopt this'course, and leave it to the
plaintiff to take the case to a higher Court, rather than.to
ado t the alternative course of investigating the matter
with s-ifeh thoroughness as to enable me to say that I deem
the deeision referred te, to be wrong. Sec sec. 81 of the
Judicature Act. This relieves ' me from consideriDg the other
niatters argued by defendant's counsel.

HON. MR, JUSTICE ]RIDDELL. MAY 4TH, 1912.

FEDELITY TREST W. -v. BUCHNER.

à 0. W. N. 1208; 0. L. R.

ingurance-Life-Benefit Society-Adopted Daughter-Death of

Claim bil her ekildron-Rute8 of 2ocWY-AÀopt4on -Digcwgod.

]ýterpleader issue td determiné the ownership of $1,5ffl inqute

ance money on the Hfe et T. R. Rhoder vaid. into Court by Royal
Arcanum and claimed by plaintiff as administrator of Rhoder'Er

estate, or as next friend of the infant children oýtý Luce Hendersbot

and by defendant as assignee for value by endorsement on, ploicy.

Lace Hendershot. an adopte'daughter, yvas the original benélaclary

named, in the certificate, and on ber death in 1909 iLhad been assigned

RmDErýL, J., held, thai whRe under the, -rules of the Royal

Arc4num the infant children of the benelkiary..named in, the policy

would take the beneÙt thereunder, yet under the Ontario Insuranee
...Act R'. S. 0. c. 203, S. 151 (3) which was of PRTamount,.authority,

the defendant -was entitled.
fflieg v. Young, 1 0. L. R. W, followed,
Re D«is, 18 0. Lý R. 384, and in Re Hutphinffl, 21- 0. W. ýR.

6W, as to adopti di md and cases reviéwed-
Pwntiffaý given to amo-Fünt due

on lir'u4làyv to t&ke referenS as
defendant in respect of advinýeg Made decensed. It refèrence taken

-coets reserved, if not, all issues foundîn favour of defendant with

An interpleader issue to det.ermine -the ownèrship of,

$1,500 insurance moneys payable on the, life ofthe late

T. R, -Rhoder, paid into Court by the Royal Arcanum. Tried

at, London without a jury.

W-. G. R. Bartram, for the plaintiff.

M- -MýÈý-ývoy, for the defendant.'

T. R. Rhoder, a'- mgn-àfactlýret ýof LondoÉ, took out on

29th August, 1901, a certificate in the Royai Aleinum,
ereby thai organization a eed to, pay WLuçy
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Hendershot (adopted daughter) a sum not exceeding $1,500
in accordance with and under the laws governing said fund
upon satisfactory evidence of the death of said member
. . . providing that said member is in good standing
at the time of his dtath, and provided, also, that this certi-
ficate shall not have býen surrendered by said member and
another certificate issued at his requést, in accordance with
the laws of the order."

Lucy, having been married to W. P. Hendershot, died
in 1909, leaving her surviving four infant children and her
husband-thereafter Rhoder made the following endorse-
ment upon the certificate.

The within named beneficiary, Lucy Hendershot, hav-
ing died, 1 direct that all benefits under the witbin certifi-
eate bc paid to TTrban A. Buchner, who, for many years,
bas advanced money to me and kept up the premiums and
Who is a holder'of this certificate for value.

Witness my band and seal thiý 6th day of July, 1909.'
"Witness:

Sgd. X Isa e an ns ip, g ornas R. Rhoder

Rhoder died a widower and childless in 19il.; a claim
sa - w madeby Buchner that he was entitled to the amouut'of

the insurance; a claim was, however, made on behalf of the
ehildren of the deeeased Il adopted daughter?' The Royal
Areanurn paid -the money into Court; the Fîdelity Trusts
Co. took.out letters of admihisfration with will annexed, of
t4f, estate of'thé de-ceased Rhoder; upon application, anV,
interpleader order was made bv the Master in Chambers.

The. issue came on for trial before 11ON. MIL JUSTICE
R1D1ýELT,, at the non-jury sittings at London during the pre-
sent weék> who, alter hearing the evidence, reserved judg-

1JON. 11R. JUSTICE R-IDDÊLt:' Considerable argu!nent
was based upon the clause "in accordance with the laws of
the order" but it is clear that these words refer simply to a
certificate subsequently te bc issueà; and that they have no
relevance in the present enquiry.

Every suggestion of amendment to the form of the issue.
WaË strenuously combattecl by counsel f r the plaintiff; and
. must, accordi gly, deal with the. issue exactly as I find

IK,
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In the issue the Fidelity Trusts Co. are plaintiffs and
Buchner deferdant.

The plaintiffs affirm- and the defendant denies: 1 0
1, That infant children of Lucy Hendershot

. . . are the designated pýeferred beneficiaries of their

01randfatber T. H. Rhoder, by certifleate,

issued by . . . the Royal Arcanum . . .

2 That the plaint ' iffs, as next friend to the said in-

fants . . - . are entitled to payment out of Court of the

ss'id sum.

"3. That in the alterDative . . . the plaintiffs as

administrators of . . . T. R. Rhoder, are'en-,,,
titled to the said sum., notwithstanding the endorsement;

dafed the 6th day of Jýu1y, 1909, on the said certificate in

favour of the said defendant, in that the said, endorsenient

was riot read to or by the sa'id T. R. Rhoder, and was ignored

and treated as null and void by both the said T. R. Rfioder

and the defendant, until the death of the said T. R. Rhoder

And the defendant affirms and the plaintiffs deny:

1. That the said defendant is the awner of the

certificate, and entitled to the proceeds . . . paid into

'Court by vittue of the fact that the said însurancýe certifi-

cate is personal property reduced into possession by the de--

fendant and owned by him as an innocent purchaser for

value ýnd by virtue' of an endorsement upon the said certifi-

eate made by T. R. Ehoder to . . . Buchner for

value.

_"2. Thât the defendant is entitled to, the said sum paid

into Court as the proceeds of the-said eertificate."

The claim on bebalf .of the Mants is based upon the

rules of the Societý: sec. 332, says: "In the event of the

death of all the beneficiarles designated . . . beforéAlie

decease of such member, if he sball bave made no other or

-farther disposition ihemof, as provided in the Laws of the

Order, the benefit shall be disposed of as provided in sec.
ertifleate sh

330 As sec. 326 provides that a'e all

not be made pqyaýle to a crediter or'be, beld or assigned in,

whole or in part to secure or pay àny debt which may be

owing by the member; and sec. 327 provides that an'y assign-

ment of a bénefit certificate. by, a member shail be void; it;

is argned for the plaintiffs that the inember has not made

a -aisposition as provided by the rules of Îhe'Order and
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e, can at any moment resume their control 0
In -re Adah Alay Hulchinson (1912). 2,1 0. MI. R. 669, at
p. 671, apparently doubt is cast upon these propositions; -0
and it i suggested that the decision in Re Davis was as it
was because the attention of the Court was not directed-to,
the Act, 1 Geo. V. eh. 35, sec. 2, (no doubt a misprint for
sec. 3) takenfroin R. S. 0. 1897, eh. 340, sec. 2, of course,
1 Geo. V., had not heen passea when Re Davis was decided;
but the statute froin which it was ultimately derived- had
been in force in England for two hundred and fifty yearsy.
and in our country since LTpper Canada became a pro.vince,
ii not hefore.

Anon., 6 Gr. 632.
Davis v. 31cCaffrey (1874), 21 Gr. 554, etc. It has not

given occasion for maty decisions in 'Upper Canada; but
the law isýof every day application.

Our statute is derived from 12 Car. II. eh. 24, sec. 8,
and carries the law no further than thai statute- The effect
of the statute is not;ý (I speak, with great deference), ýto take
away any of the rights of the father, but ta enable the
father to take away the common law rigbts of others; itt
does, not, exclude the right of the father hiniself, but that
of " all and every person or persons claiming the eustody
ùr tuition of such child or children as guàrdiân in soeffle'
-or otherwise." And accordingly, as Lord Esher says in
Reg. v. Barnardo (1889), 23' Q. B. 1). 306> at pp. 310, 311,
"the pareht- of a child, whether father or mother, -cânnot
get rid of his or lier parental right irrevocaply byý sûch an

3rreement as soon as tbe agreement wu reý,oke
thé authority to deal with the child would. be at end.11

The statute ié éoneidered inB1ackýtohe, vol. 1,ýp. 362; Cà6
Liff. 8R6, and Hargraves notes; Eversley, 3r.cl ed., pp.,-618
619,-620, 622, 646, 743, 744; Simpson, 3rd ed., pp, 9'5, 105,
111, 113, 183, 184, 186, 188, 288. And I do not find any
case or text in whieh it ha8 been thought that the statute
applied except alter the death. of th4 îafheT.'

The ordinary rule is that there cannotýbe a guardian in
;thé lifetime of the father. Ex pý Mounifort (1808), 15 Ves,
445; Barry v. Barry (1828),., 1 Mollo' 210; Davis v. Mc-
Caffrey, 21 Gr., at p. 562.

But.not to, press that point, a deed under the statute bas
been callèd by Lerd Eldon, L.Cý, "only a teatamentar'y -in- 

'strument in the form of a- deed. Ex p., Bart of j1chestér
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(1803), 7 Ves. 348, at p. ý 367. Such a deed has been held
Èrom witbin a few years of the passing of the statute to be
revocable even by a will

In Shaftesbury v. Hannam (1677), 29 Car. 2, Finch's
ýReporls (not Finch's Precedents), 323, the dispute was be-
tween the plaiiitiffs etaiming under a deed poll and the de-
fendants elaiming under a subsequent will. The L. C.,
Lord Nottingham, held that the widom, seemed to have a
great probability of law on ber side,,and refused to disturb
her in ber guardianship, unless she refused to prove that
she -was not excluded.by the terms of the statute (referring
to difference of religion-iiow of no consequence,, and hap-
pily but of interest bistorically). In Lecone v. Sheiras

\(1686), 1 Vern. 442, Lord Jeffreys, L. C., would not allow
the removal of a guardian appointed by deed wbere the deed
contained a covehant not to revoke, and the deceased parent
had died in debt t1o the guardian so appointed.

In Ex p. Earl of Ilchester (1803), 7 Ves. 348, Lord El-
don, L.C.,' says, p. 367: "The question îakes - this turn,
whéther as it is -ftecessary under tht statute that the instru-
ment, whether a deed, whieh 1 take to be only a testamen-
tary instrument in the form of a deed or a will, should be
executed in the presence -of two witnesses . . . it is,
thetefore, nLecessary thatany instrument revoking tbat shall
-be éxeéù'ted in the pxesence pf two wituesses Thus
ràWn no distinction between the case of a deed and of a
wil, either being revocablè.

I cannot find any intimation or Suggestion of opinion -7A.
as to the meaning and effect of the statute. See, also, Cye.
vol. 1, -p. 917. The English law is substaRtially the sarne as
ours and the decisions there are of authority with us; and
1 am unable to recant the opinion expressed in Re Davis,
th at the law of Ontario, strictly speaking, knows -nothing
of adoption. As the Chancellor has not decided to the con-
tra7y, 1 am at liberty to follow mý own judgment.

It follows that in Ontario there can beno ('legal adop-
tion " in distinct and proper use of the words asthere can
be in maný of the States of the Union, Cyc. i, p. 9183 the
Royal Arcanum is an organization. which covers many of
the United States as well as Canada, and its rules are made
of gêneral application.

No doubt it was in view of the difEculty in framing any
neral rule as to legal adoption that the determination
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-of the fact of " legal adoption " was left tO the Supreme

Secretary (sec. 324), and the proý1' Sion was macle that the

pmof of legal adopti(w was to.be satisfactory to the Supreme

Secretary. In MY view, the Supreine Secretary was made

the judge as to "legal adoption," and particularly in a

country where " legal adoption" has no meaning in the

proper use of the words. I think bis decision is final. In

Our province, 1 think that what the Supreme Secretary de-

cides te, be " legal adoption" is "legal adoption" for the

purpoýes of the insurance, no statute or other law of the

province being violated.
As the benefit certificate cannot be issued until the Su-

Secretary is satisfied, it must be taken that the Su-

preme Secretary has decided that Lucy Hendershot was the

adopted daughter or, to use the words of the rules, the child

by legal adoption of the member, A. 0. U. 'W. v. Turner

(1910), 44 S. C. B. 145.

(b) 1 think it equally elcar tbat Rhoder made " ho other

or further disposition thereof as provided in the Laws of

the Order," sec. 327, making an, assigninent void, and sec.

326 declaring that a certificate is not'to be held or assigned

to secure or pay >àny debt, and the provisions of sec. 333

permittînga change of teneficiary to be effected by surrender

of certificate and paymýent of a small feenot havingbeen

taken advantage of.

(e)The defendant appeals to the Aà of 1904, 4 Edw.

VII. eh. 15, sec. 7, but -that has no application; it Only

applies in the case of preferred beneficiaries; hùsband, wifè,

childreD, grandeliildren or mother, R. S. 0. (1897), eh. 203.,

sec. 159; and adopted children are no more "children"

than are god-ehildren,*ot tlian the, wife " in CroIeby- v. Ball

(1902), 4 0. L. R. 496, Or Deere v. Beauvi's, 7 Que. P. R.

448, was a wile.

The statute to apply is R. S. 0. (1897), eh. 20, sec. 151

(3). The assured may designate to 'the benefi--

ciary . . . and may . . . by the like in-.

strument from time to tiine alter . . . the benefits

or substitute new beneficiaries (6) "and if all the

'beneficiaries die in, the lifetime of the aBsured ýthe

insuranée poney shall form. part of the estate of the as-

su-réd." This is applicable te, the Royal Arcanum, sec. 147.

The Royal 'A.reanuni is not; a sociéty incorporaied under R.

S. -0. (1997), eh. 211, so, as to be entitled to pay the in-



surance mney " to the peso or persous entitled iinIer the

Mascusetts ini 1877, under the provisions of the laws

the i force, substantially as in eh. 115, and eh. 106, of the

Its position i, therefore, in the view of our law, the

saie a tht f an otIer insurance compay e.g., that of

1 . . . 68 Tiscae decdetht the~ du o h
CeOder mut gveway to the provisons of the statute~ se>

fa ste r ionsOUistellt therewith. Mingeaud v. J'4dkar

(10), 31 0R.314, my aso b1ooked at.
Il heu the deelaration exidorsed on the eriiaeb

validi~ thehepoIif mut fil

Th runso atc po h edreen-rJ twl
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to the infants money. Vano v. Can'. COI. 6tc-, CO. (1910),
21 0. L. É-144; lie is broughtinto Courtsimply to-protect,

the infanfs rights and guarantee the costs.'

Dyke v. Stephenson (1885), 30 Ch. D., at pp. 190, 191;

'Sribith v. Mason, .17 P. R, 444; and (b) t]ýe infants are not

entitled to the money in any case, (3) The plaintiffs bas-

ing their claim to the money specilically " in thaf the en-

dorsemént was Dot read, etc., and was ignored, they

fail upon this issue as well.

This by no means disposes of the whole matter-the evi-

dence -coMinces me that while the transfer is absolute in

form, it was in faci but security for advances already made

and te bc made. The defendant says that lie advaneed

more than the amouÉt paicý into Court, and I tbink 1 should

not order a reference iÏnless. the plàiniiffs assume thf
sponsibility of asking for one. The cross examination of

the defendant was not, appareintly, directed to shewing tliat

lie had not advanced the amount lie claimed.

If within ten days froin this datethe piaintiffs apply for

an order of reference, such order may go at their peril as to

costs referring it to the Master at Lýndon to defermine the

am6uiit fer which the certificate is security in the handg of

the defendant. In that eveÈt, 1 sball reserve to mysell the

question of costs and F. D. until after the Master shall 'have

madeUig report. Il surh an order be not taken out by the

1 Dow find all the issues in favour of the defend-

ant, direct the plaintîffs to pay all the costs over whichJ

fiaye control. and order the payment out to the delèndant of

the amonnt paid into Court,


