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DOMINION LAW REPORTS

COOK v. DEEKS.

Judicial Committee of the Privy Council, The Lord Chancellor, Vi ant Haldane
Lord Parker of Waddington, and Lord Sumner.  February 23, 1916,

1. CorrorRATIONS AND cOMPANIES (§ IV G 4—125) —FIpuciary RELATION-
SHIP OF DIRECTORS —IIVERTING INTEREST IN RAILWAY €O

BY MAJORITY VOTE \CCOUNTING FOR PROFI

I'he majority directors of a corporation formed
taking railway contracts, who are entrusted with

RACT

MINORITY

an objeet of under
he condu { affairs
of the company, cannot consistently, before ution, deliberately
exclude, by using their influence und position, the interest of the corpora
tionin a railway contract they procured, in favour of a company separately
formed by them with a similar objeet, and owe a duty of
the minority in respec

weeonnting to

of the profits realized from such contraet
North-Western Transportation Co. v. Beally, 12 App. Cus. 589: Burland
v. Earle, [1902] A.C. 83, distinguished; Cook v. Deeks, 21 D.L.R. 197,

33 O.L.R. 200, reversed.]

2. CorpORATIONS AND coMpanies (§ VG 2—200
VounG roWER —RIGHTS 00 MINORITY
Apart from the principle of ultra vires, directors
votes cannot make a gift to themselves of the pro nging to the
woration, and if dircetors have aequired for themselves property or rights
which they must be regarded as holding on behalf of the company, a
resolution that the rights of the company should be disregarded in the
matter amounts to a forfeiture of the interest and
shareholders in favour of the majority, by t

DEALINGS BY DIRECTORS

a majority of

perty of the minority
wes of th
interested in securing the property for themselves; such use ¢
power is not sanetioned by the Courts

Menier v. Hooper's Telegraph Co., 9 Ch. App. 350, followed

who are

voting

Arrear from the judgment of the Supreme Court of Ontario
(Appellate Division), 21 D. L. R. 497,33 O. L. R. 209. Reversed.

The judgment of the Board was delivered by the

Lorp CuanceLLor:—The appellant in this case is the plaintiff
in a suit brought against the respondents, under circumstances to
which full reference is necessary; his rights depend entirely upon
the fact that he is, and has, throughout the whole history of these
proceedings, been a shareholder in the Toronto Construction Co.,
Limited, one of the defendants in the suit. Between himself and
the defendants G. 8. Deeks, G. M. Deeks, and T. R. Hinds, there
have been at sundry times various business arrangements and
relationships outside their association in the Toronto Construction
Co.; but, except for the purpose of explaining what may have
caused the conduct to which these proceedings are due, it is un-
necessary to refer at length to these relationships.
1—27 p.L.R.
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The respondent, the Toronto Construction Co., was formed
some time in 1905; the date of its incorporation is nowhere exactly
stated, nor is it material. It appears that at the date of its incor-
poration all the parties were in business in various parts of the
Dominion of Canada and the United States of America as con-
tractors. The two defendants—G. 8. Deeks and G. M. Deeks—
were in partnership, and had just completed for the Canadian
Pacific R. Co., a subway under the track of the C. P. R. at Winni-
peg. In 1905 the C. P. R. were asking for tenders for the con-
struction of a line from Bolton to Parry Sound, known as the
Toronto-Sudbury Line, and the tenders of G. S. Deeks made, as
it would appear, on behalf of the firm of Decks & Deeks, were
accepted by the company. Before tendering, arrangements had
been made by Messrs. Deeks with a firm of Winters, Parsons, &
Boomer that they should take an interest in the contract to the
ssful in obtaining it.

extent of one-half if G. 8. Deeks were suce
Mr. Winters, however, had assumed certain obligations which
rendered him unwilling to accept his full share of responsibility
and the plaintifi and the defendant, Hinds, were accordingly
introduced by him to Mr. Deeks, in order to supplement his obli-
gation, with the result that all the parties agreed to share in the
contract in the following proportions: G. 8. Deeks and G. M.
Deeks to take three-eighths; the plaintiff and the defendant
Hinds to take three-eighths; and Winters, Parsons and Boomer
one-quarter. In order to place these relationships upon a fixed
foundation, and the better to define their interests, the Toronto
Construction Co. was formed, and its share capital distributed
in the proportions mentioned, the company taking over and carry-
ing out the work under the contract.

In 1906 Messrs. Winter and Boomer withdrew from the
company, and the stock that they held was divided equally among
the remaining parties, so that the plaintiff and each of the three
defendants—George 8. Deeks, George M. Deeks, and T. R.
Hinds—held one-fourth of the entire capital of the company,
with the exception of four shares held by Mrs. Deeks (the wife of
George S. Deeks), whose introduction as a shareholder was
necessary in order to provide the total number of five. These

interests have remained unchanged down to the present time.
The board of directors was comprised of Messrs. Deeks, Hinds
and the plaintiff, and, in addition, George S. Decks was appointed
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g sl IMP.
s formed president of the company, the plaintiff was general manager, and e
e exactly Hinds was secretary and treasurer, though their Lordships do I'*(
its incor- not think that the description of these offices affords an accurate Coox
ts of the description of the duties assumed and discharged by the various D,
A A8 con- parties. The company appears to have carried out the work of -
Deeks— laying the Toronto-Sudbury Line to the entire satisfaction of "o Chuncelior
Canadian the C. P. R., and they continued to tender, and were fortunate
1t Winni- in obtaining a considerable number of other contracts of great
the con- value from the Canadian Pacific Railway. Apart, however,
m as the from this work, they undertook no other contracts. As has
made, as been already stated, during part of the time of the operations
eks, were of the company, the plaintiff and the three defendants were
ents had associated together in various other enterprises of a similar nature
arsons, & in Montana and in the west, but no contracts were taken in the
ct to the east excepting by the Toronto Construction Co.
aining it. In 1907 disagreement appears to have arisen between the
ns which parties, and the different firms, which had been constructed
msibility between them, and were all partnerships at will, were dissolved,
(-or(lingiy and the parties refused to enter into any further voluntary ar-
t his obli- rangements between themselves.
wre in the Subsequently, in 1909 the C. P. R. Co. invited tenders for an
d G. M. important contract, known as Seaboard Number 2, a contract
lefendant which involved the continuation of a line which had been already
| Boomer laid by the Toronto Construction Co. This contract was tendered
n & fixed for by the company, in competition with others, in the usual way.
» Toronto Their tender did not appear to be the lowest. In consideration,
istributed however, of the company having previously constructed the line
nd carry- known as Seaboard Number 1, the company was given the con-
tract at the lowest price. The date of that contract was May 14,
from the 1910. Seaboard Number 3 was again taken up on behalf of the
ly among Toronto Construction Co. and apparently the negotiations for
the three it were entirely conducted by Mr. Hinds, or at any rate by Mr,
d T. R. Hinds and Mr. Deeks; while finally a contract known as the
company, Guelph Junction and Hamilton Branch was also taken on April
he wile of 29, 1911, Mr. Leonard acting for the Canadian Pacific Railway,
dder ‘was and either G. 8. or G. M. Deeks acting on behalf of the company.
e. 'These As this contract was nearing completion, the defendant Hinds
% thie. gave the manager of the Toronto Construction Co.—H. F.
ks, Hinds McLean—instructions to get the work through as quickly as
ppointed possible, as other work was coming up. The statement upon this

_é
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matter is important, and it had better be given in the actual

words, taken from the evidence of Mr. MecLean:—

Q. Was the work on the Seaboard line handled in any respect in any excep-
tional way, was there anything out of the ordinary in the way that work was
handled? A. What is that? Q. Was there anything out of the ordinary in the
way the work on the Seaboard line No. 2 and 3 was handled? A. 1 do not
know that it was. Q. Was it proceeded with at the ordinary rate of expedi-
tion? A. No, I think we made better progress on that line than I had on the
other line. Q. What was the reason for that progress? A. We hurried the
work through. Q. You hurried the work through? A. Yes. Q. Why did
you do that? A. Why did we do it. Q. Why did you personally? A, 1
always rush our work as fast as we possibly ean, Q. Did you get any instrue-

board line, any special instructions? A. Yes, 1 had
"

tions as regards the
special instruetions regarding the line. Q. Who did you receive these from
A. T think it was from Mr. Hinds. 1 am quite sure it was Mr. Hinds and 1
do not remember any conversation with Mr. Deeks over it. Q. Tell me what
Mr. Hinds said about rushing the Seaboard? A. He said there was other
work coming up.  The company was going to do it, if we rushed this through
and got it through that fall, our opportunity would be better to get this other
work. Q. Did he say what other work? A. Yes, he referred to a contract
the C.P.R. was proposing to run on the South Shore—I1 do not know what
the name of the contract was. It is the line they were proposing to run on
the South Shore Q. The South Shore of what? A, I think they called
it the South Shore line. It was down near Lake Ontario somewhere, Q. We
have referred in these proceedings continually to a South Shore line—1 think
the line is sometimes referred to as the Campbellford, Lake Erie & Western

is that the one? A, That is the one I have referred to. Q. There are u great
many south shores, and I wanted to make sure.  And it was on these instrue-
tions of Mr. Hinds you acted in reference to the work? A, I acted on these
instruetions. Q. And did you keep the work up later in the fall? A, Yes,
we tried our best to finish it, so we worked away until December. Q. For
the same 1easons? A, Yes, on some of it, and some of it we worked in the
winter, (. V that unusual? A, Not for the elass of work we were doing
there—it would be unusual for the class of work—ballasting and track-luying

in December

The South Shore contract is the one which has given rise
to the present dispute, and it is of the utmost importance to follow
closely the circumstances under which it was obtained. The
representative of the C. P. R. Co. was a Mr. Leonard, and it
was he who arranged some, though it is impossible to say how
many, of the contracts effected with the Toronto Construction
Co. on behalf of the railway company. His negotiations were
always carried out either with Mr. Deeks or with Mr. Hinds. He
never discussed any details with any other person, and he never
saw the plaintiff in the office, though he sometimes saw him on

the line
The management of Messrs. Deeks and Hinds of the affairs
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of the construction company was eminently satisfactory; but so

far as railway construction was concerned, the whole of their
reputation for the efficient conduct of their business had been
gained by them while acting as directors of the Toronto Construe-
tion Co.

In 1911, and probably at an earlier date, the three defendants
had settled that they would no longer continue business relation-
ships with the plaintiff. It is unnecessary to seek the cause of
the quarrel, or to determine whether they had good reason for
the opinion that they had formed. There was nothing to compel
them to work with or for the plaintiff, and it is impossible to see
that they were bound to continue their relationship with him by
any legal or moral consideration. They were, however, involved
with him in different reciprocal duties, by reason of their relation-
ship in connection with the Toronto Construction Co. and if
they desired freedom to act, without regard to the restrictions
that those relationships imposed, it was necessary that they should
terminate their position as directors and shareholders in the
company, and place it in dissolution. This they could easily have
accomplished owing to the fact that they held three-fourths of
the share capital. It is suggested that they might also have
resolved at a general meeting of the company that the company
should no longer continue the work. This would have been all
but equivalent to a resolution of voluntary liquidation; but even
this step was not taken. While still retaining their position as
directors, while still actually acting as managers of the company,
and with their duties to the company of which the plaintiff was
a shareholder entirely unchanged, they proceeded to negotiate
with Mr. Leonard for the new Shore Line contract, in reality on
their own behalf, but in exactly the same manner as they had
always acted for the company, and doubtless with their claims
enforced by the expeditious manner in which they, while acting
for the company, had caused the last contract to be carried
through.

The negotiations for this contract were opened by a telephone

message sent through to Mr. Hinds at the Toronto Construction
Co.'s office. Upon receipt of that message certain units of price
were prepared in the company's office; and, the prices being
ultimately fixed, the defendant Hinds was informed by Mr.
Leonard that, although the prices had been agreed to, the contract
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would not be then immediately let, as it was necessary that ther
should be an appropriation of the necessary cash made to author-
ise the contract by the C. P. R. Co.

During the whole of this discussion, up till the time when these
prices were fixed, it does not appear that at any moment the
representatives of the C. P. R. Co. were told that this contract
was in any way different from the others that had been negotiated
in the same manner on behalf of the Toronto Construction Co.;
although it was plain that Mr. Leonard had been told by Mr
Decks, when he was engaged on the Georgian Bay and Seaboard
line, that when it was finished Messrs. Decks and Hinds intended
to go on their own account and leave Mr. Cook. But, after all
the necessary preliminaries of the contract had been concluded,
Mr. Hinds made to Mr. Leonard this statement: “ Remember,
if we get this contract it is to be Deeks and I, and not the Toronto
Construetion Co.”

On March 12, 1912, the C. P. R. Co. made the necessary ap-
propriation for the contract, and this was communicated to Mr
Decks by Mr. Ramsay, who said that they might proceed with
the contract at once. As from this moment, although the formal
contract was not signed until April 1, the defendants became cer-
tain of their position, and knew that they had obtained the
contract for themselves. They then for the first time informed the
plaintiff of what had happened. He protested without result,
and the defendant—the Dominion Construction Co.—was formed
defendants, G. 8. Deeks, G. M. Deeks, and T. R

Hinds, to carry out the work., The contract was :

by the thre

ordingly taken

over by this company, by whom the work was carried out and the
profits made.

On March 20, 1912, there was a meeting of directors of the
Toronto Construction Co., at which the three defendants were
present; and they resolved that a fresh meeting of the shareholders
be held to consider the question of the voluntary liquidation of
the company.

Ultimately, after sundry meetings which are really not mater-
ial, on April 26, 1913, resolutions were passed owing to the voting
power of the defendants, G. 8. Deeks, Gi. M. Decks, and T. R.

Hinds, approving the sale of part of the plant of the company to

the Dominion Coonstruction Co. and a declaration was made that
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the company had no interest in the Shore Line contract, and that
the directors were authorised to defend this action, which had in
the meantime been instituted.

Two questions of law arise out of this long history of faet.

The first is whether, apart altogether from the subsequent
resolutions, the company would have been at liberty to claim
from the three defendants the benefit of the contract which
they had obtained from the C. P, R. Co. And the second, which
only arises if the first be answered in the affirmative, whether in
such event the majority of the shareholders of the company con-
stituted by the three defendants could ratify and approve of
what was done, and thereby release all claim against the directors.

It is the latter question to which the Appellate Division of the
Supreme Court of Ontario have given most consideration, but
the former needs to be carefully examined in order to ascertain
the circumstances upon which the latter question depends.

It cannot be properly answered by considering the abstract
relationship of directors and companies; the real matter for
determination is what, in the special cireumstances of this case,
was the relationship that existed between Messrs, Deeks and
Hinds and the company that they controlled.

Now, it appears plain that the entire management of the
company, so far as obtaining and executing contracts in the east
was concerned, was in their hands, and, indeed, it was in part
this fact which was one of the causes of their disagreement with
the plaintiff. The way they used this position is perfectly plain.
They aceelerated the work on the expiring contract of the com-
pany in order to stand well with the C. P. R. when the next con-
tract should be offered, and, although Mr. MeLean was told that
the acceleration was to enable the company to get the new con-
tract, yet they never allowed the company to have any chances
whatever of acquiring the benefit, and avoided letting their co-
director have any knowledge of the matter. Their Lordships
think that the statement of the trial Judge upon this point is
well founded when he said that “it is hard to resist the inference
that Mr. Hinds was careful to avoid anything which would
waken Mr. Cook from his fancied security,”” and again, that “the
sole and only object on the part of the defendants was to get rid
of a business associate whom they deemed, and I think rightly
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deemed, unsatisfactory from a business standpoint.” In other
words, they intentionally conecealed all circumstances relating to
their negotiations until a point had been reached when the whole
arrangement had been concluded in their own favour, and there
was no longer any real chance that there could be any interference
with their plans. This means that while entrusted with the con-
duet of the affairs of the company they deliberately designed to
exclude, and used their influence and position to exclude, the
company whose interest it was their first duty to protect

It is quite impossible to enter into the speculations which
form part of the examination of Mr. Leonard and Mr. Ramsey
on behalf of the C. P, R. What might have happened if the rail-
way company from the first considered Mr. Cook as a possible
competitor, or considered the position of the Toronto Construe
tion Co., apart from Messrs. Deeks and Hinds, is a matter too
conjectural to be brought into consideration. Their Lordships
think that the Appellate Division of the Supreme Court of Ontario
may have been misled in the attempts that they made to see
whether this particular duty of the defendants had been the
subjeet of previous judicial decision. Their Lordships see no
reason to differ from the opinion which the Appellate Division
extracted from careful consideration of the authorities, except so
far as they were led by these conclusions to regard the transaction
as a question of policy and a matter that lay entirely within the
directors’ individual discretion. But this reservation is important,
for throughout the whole of the judgments, both of the Judge who
tried this case and of the Appellate Division, there is under-lying
rather the question as to whether the transaction was not one
which, by virtue of their preponderating influence in the company,
the defendants would be able ultimately to put right, than the
real question of whether it was one into which, consistently with
their duty, they were at liberty to enter.

It is quite right to point out the importance of avoiding the
establishment of rules as to directors’ duties which would impose
upon them burdens so heavy and responsibilities so great that
men of good position would hesitate to accept the office. But, on
the other hand, men who assume the complete control of a com-
pany's business must remember that they are not at liberty to
sacrifice the interests which they are bound to protee

, and, while

ostensibly acting for the company, divert in their own favour
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business which should properly belong to the company they
represent.

Their Lordships think that, in the circumstances, the defend-
ants, T. R. Hinds and G. 8. and G. M. Deeks, were guilty of a
distinet breach of duty in the course they took to secure the
contract, and that they cannot retain the benefit of such contract
for themselves, but must be regarded as holding it on behalf of
the company.

There remains the more difficult consideration of whether this
position can be made regular by resolutions of the company con-
trolled by the votes of these three defendants, The Supreme Court
have given this matter the most careful consideration, but their
Lordships are unable to agree with the conclusion which they
reached

In their Lordships' opinion the Supreme Court has insuffi-
ciently recognised the distinction between two classes of case, and
has applied the prineiples applicable to the case of a director
selling to his company property which was in equity as well as

at law his own, and which he could dispose of as he thought fit,

to the case of a director dealing with property which, though his
own at law, in equity belonged to his company. The cases of the
North-Western Transporation Co. v. Bealty (1887), 12 App. Cas.
589, and Burland v. Earle, [1902] A, C. 83, both belonged to the
former class. In each, directors had sold to the company property
in which the company had no interest at law or in equity. If
the company claimed any interest by reason of the transaction,
it could only be by affirming the sale, in which case such sale,
though initially voidable, would be validated by subsequent
ratification. If the company refused to affirm the sale the trans-
action would be set aside, and the parties restored to their former
position, the directors getting the property and the company
receiving back the purchase price. There would be no middle
course, The company could not insist on retaining the property
while paying less than the price agreed. This would be for the
Court to make a new contract between the parties. It would be
quite another thing if the director had originally acquired the
property which he sold to his company under circumstances which
made it in equity the property of the company. The distinction
to which their Lordships have drawn attention is expressly
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T_p' recognised by Lord Davey in Burland v. Earle, supra, and is the
P.C foundation of the judgment in North-Western Transportation Co
Ceon v. Beatty, supra, and is clearly explained in the case of Jacobus
“'"h Marler Estates, Ltd. v. Marler and another, a case which has not

hitherto appeared in any of the well-known reports. (See note at
bord Chaneellor 4 o end of this judgment.)

If, as their Lordships find on the facts, the contraet in question
was entered into under such eircumstances that the directors could
not retain the benefit of it for themselves, then it belonged in
equity to the company, and ought to have been dealt with as an
asset of the company. Even supposing it be not ultra vires of a
company to make a present to its directors, it appears quite cer-
tain that directors holding a majority of votes would not be
permitted to make a present to themselves. This would be to
allow a majority to oppress the minority. To such circumstances
the cases of North-Western Transportation Co. v. Beatty and
Burland v. Earle have no application. In the same way, if direc-
tors have acquired for themselves property or rights which they
must be regarded as holding on behalf of the company, a reso-
lution that the rights of the company should be disregarded in the
matter would amount to forfeiting the interest and property of
the minority of shareholders in favour of the majority, and that
by the votes of those who are interested in securing the property
for themselves

Such use of voting power has never been sanctioned by the «
Courts, and, indeed, was expressly disapproved in the case of
Menier v. Hooper's Telegraph Works, 9 App. Cas. 350

If their Lordships took the view that, in the circumstances (
of this case, the directors had exercised a discretion or decided ¢
on a matter of policy (the view which appears to have been enter- 8
tained by the Supreme Court), different results would ensue, but b
this is not a conclusion which their Lordships are able to accept l
It follows that the defendants must account to the Toronto i
company for the profits which they have made out of the trans- p
action. Their Lordships will therefore humbly advise His Majesty i
that the judgments of Middleton, J., and of the Appellate Division 8t
be set aside, and that the case be referred back to the High Court tl
Division of the Supreme Court of Ontario for the purpose of taking w
such account, There must not be included in such account any w
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claim in respect of the plant purchased from the Toronto company ;
their Lordships are satisfied by the evidence that this was bought
at the fair market price. Their Lordships have throughout referred
to the elaim as one against the defendants, G. 8. Deeks, G. M
Deeks, and T. R. Hinds. But it was not, and it could not be,
disputed that the Dominion Construction Co. acquired the rights
of these defendants with full knowledge of all the facts, and the
account must be directed in form as an account in favour of the
Toronto company against all the other defendants. The respond-
ents must pay the costs of the appellant here and in the Courts
below, and the costs of taking the account will be dealt with in
the Supreme Court.  Although the account is in favour of the
Toronto Company, the plaintifi must have the conduet of the

proceedings. Appeal allowed

Note.—Manrer v. MARLER (House of Lords, 1914, unreported).

Prixciear aNp AGeNT (§ IHI—31)—FIpuCIARY RELATIONSHIP
PROFITS ACQUIRED WITHIN SCOPE OF AGENCY—ACCOUNTING
Measure oF paMAGES.]—The following is the judgment of Lord
Parker of Waddington, delivered in the House of Lords on April
14, 1913, in the unreported case of Jacobus Marler Estates, Limited

v. Marler and another :-

My Lords, it is no doubt well settled that in equity an agent
cannot, without the consent of his principal, given with full knowl-
edge of the material facts and under circumstances which rebut
any presumption of undue influence, retain any profit acquired
by him in transactions within the scope of the agency. The prin-
cipal can always in such a case treat the profit as acquired on his
own behalf, and insist on its being accounted for to him. For the
same reason an agent, whose duty it is to acquire property on
behalf of his principal, cannot, without the like consent, acquire
it on his own behalf and subsequently resell it to his principal at
an enhanced price. In such a case the principal can treat the pro-
perty as originally acquired for him and the resale as nugatory,
and may, therefore, recover from the agent the money paid on
such resale less the original price and the expenses incurred by
the agent in acquiring the property. This, however, only applies
where the relationship of principal and agent existed at (he time
when the agent acquired the property. If it did not then exist the
property acquired was, at the outset, the agent’s own property

IMP,
P.C
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for all purposes, and the subsequent constitution of the relation-
ship of principal and agent cannot deprive him of property already
his own. Re Cape Breton Co., 26 Ch.D., 221 and 29 Ch.D., 795;
Ladywell Mining Co. v. Brookes, 35 Ch.D. 400; and Burland v
Earle, [1902] App. Cas. 83. There is another principle of equity
which ought to be distinguished from, but is sometimes confused
with, that to which I have already referred. Equity treats all
transactions between an agent and his principal in matters in
which it is the agent’s duty to advise his principal, as voidable
unless and until the principal, with full knowledge of the material
facts and under circumstances which rebut any presumption of
undue influence, ratify and confirm the same. In such cases the
interest of the agent is in conflict with his duty, and there can be
no real bargain at all. It must be remembered, however, that if
the transaction be one of sale by the agent to the principal, the
latter must, in order to avoid it, be able to restore the agent to
his original position. If he has resold the property, or cannot
restore it to the agent in its original condition, the right to avoid
the transaction will, as a general rule, have been lost. But, even
80, it does not follow that the prinecipal is without remedy. He
may be able to recover damages from the agent for negligence
in the performance of his duties. Thus, if the agent’s duty is to
advise the principal as to the purchases of stocks or shares having
a market value, and he sells to his principal stocks or shares of
his own at prices in excess of their market value, he may be liable
in damages for the excess of the prices received over the market
value. It is a different matter if the property sold by the agent
to the principal is a specific property having no market value, for
the court will not fix a new price between the parties. In such a
case the measure of damages will be the principal’s loss in the
whole transaction. If he has suffered no such loss there can be
no damages.

The equities above referred to as governing the relationship
between principal and agent apply also to other fiduciary relation-
ships, and in particular to that which exists between a company
promoter and the company which results from the promotion, and
its shareholders.

The facts of this particular case are comparatively simple.

Sidney Marler and Jack Jacobus acquired the leasehold property
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in question on March 14, 1904, as a joint adventure. On June
13, 1905, after many disputes, they came to an agreement as
to the terms on which they would endeavour to dispose of it.
These terms involved the promotion of a company, and the sale
of the property to such company at an improved rental, and sub-
ject to an obligation to erect certain buildings and to sub-demise
part of the property, with the buildings thereon, to Jack Jacobus,
at a rent of £1,500 per annum. Sidney Marler, who was an estate
agent, having already done a considerable amount of work on
behalf of the joint adventures in trying to dispose of the property,
it was further provided that he, or his firm, should receive from
Jack Jacobus, as remuneration for such work, a commission of
£1,000.

It is reasonably clear, and indeed was in effect admitted by
counsel for the appellant company, that neither on March 14,
1904, nor on June 13, 1905, was either Sidney Marler or Jack
Jacobus in any fiduciary relationship toward the appellant com-
pany, or any one whom the appellant company represents. It
follows, therefore, that the appellant company can have no
equity to treat the property itself or the £1,000 payable to Sidney
Marler, or his firm, as property or profit acquired on its own
behalf. It appears, however, that, after June 13, 1905, and pur-
suant to the terms agreed on that day, Messrs. Jacobus and Marler
entered into the agreement of June 16, 1905, for the sale of the
property to one Phillips, as trustee for the intended company,
and that the appellant company was thereafter promoted and
registered; Sidney Marler, Seymour Hicks (who was interested
in the property through Sidney Marler), and Alfred Beyfus
being the first directors. On June 29, 1905, at a directors’ meeting,
it was resolved that the agreement with Phillips should be adopted
by the company, and that an agreement adopting the same and
endorsed thereon should be sealed with the company’s seal.
Obviously this resolution was not passed by any independent
hoard, and was not binding on the company, and the agreement
sealed pursuant thereto was voidable at the option of the appel-
lant company. But the appellant company does not desire to
avoid this agreement, even if it be in a position to restore the
property to the vendors. Its remedy, if any, must therefore be
in damages against Sidney Marler or Seymour Hicks for negli-
gently allowing it to purchase the property on the terms specified.

IMP,
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Such damages cannot be measured by the £1,000 commission
payable to Sidney Marler or his firm. They can only be measured
by the loss resulting to the appellant company from the whole
transaction. It is not even alleged, much less proved, that there
has been any such resulting loss. The allegation is that, by reason
of the negligence of Sidney Marler, the terms on which the appel-

lant company acquired the property were not so beneficial as

Sidney Marler might with reasonable care have obtained for the
appellant company. In other words, the appellant company is
asking the Court to fix a proper price between vendor and pur-
chaser, and estimate the damage with reference to such price
This the Court eannot do. I concur, therefore, in the opinion that

the appeal fails

HOLDITCH v, CANADIAN NORTHERN ONTARIO R. CO,

Judicial Committee of the Privy Council, Viscount Haldane, Lord Parker of
Waddington and Lord Sumner. February 7, 1916

1. Emivest pomaiy  (§ T E 1—-165) —Ramways—CoMPENSATION FOR
CONSEQUENTIAL INJURIES —SEVERANCE AND LOSS OF ACCESS—SUB
DIVISTON LANDS

The basis of a claim to compensation for lands injuriously affected by
severance must be that the lands taken are so connected with or related
to the lands left that the owner of the latter is prejudiced in his ability
to use or dispose of them to advantage by reason of the severance; but
the owner of a registered subdivision, which has been parceled out and a
number of lots transferred before the taking of some of the lots for rail
way purposes, cannot claim additional compensation for injurious
affection to the remaining land by the severance thereof and loss of aceess
thereto

Cowper Essex v. Acton, 14 App. Cas. 153, distinguished. |

2. Emivent pomaiy  (§ 1T E 1165 IAILwWAYS —COMPENSATION  FOR
CONSEQUENTIAL INJURIES —DEPRECIATION BY PROSPECTIVE OPERA-
TION OF TRAINS

See. 155 of the Railway Aet, R.S.C. 1906, ch. 37, requiring a railway
company to make full compensation to all persons interested for all damage
by them sustained by reason of the exercise of the powers of expropria
tion, and sees, 191 and 193 distinguishing between compensation for land
taken and damage suffered, do not change the well settled rule, that land
g0 taken cannot by its mere use, as distinguished from construetion of
works upon it, give rise to a claim for compensation, and gives no right
to elaim additional compensation for depreciation in value by reason of
the prospective or future annoyance from noise, smoke and vibration of
passing trains

3. Ranway Boarp (§1-2 JurispICTION—RIGHT OF WAY ACROSS SUB-
DIVISION LANDS —COMPENSATION TO ABUTTING OWNERS

Under the Railway Act (R.8.C. 1906, ch. 37), it is from an order of the
Railway Board that a railway company must get power to take their
line along or across the streets laid out in a subdivision; and the awarding
of compensation to adjacent or abutting landowners, or the direetion of
alterations of levels or other works, in order to prevent injury to them
rests with the Board

[Canadian North. Ont. R. Co. v. Holditeh, 20 D.L.R
265, affirmed.|

, 50 Can. 8.C.R
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ArreAL from the judgment of the Supreme Court of Canada,
20 D.L.R. 557, 50 Can. S.C.R. 265. Affirmed.

The judgment of the Board was delivered by :-

Lorp SumNer:—The appellant owns a considerable area of
building land near Sudbury, Ontario, part of which the respond-
ent railway company desired to take for the purposes of their
line. The property had been marked out in numbered lots, and
the railway company’s notice specified twenty of these lots by
their numbers as the land to be taken. The sum offered was
£3,300. It was unsatisfactory to Mr. Holditch, and this claim
accordingly went to arbitration.

Although the notice served referred only to the twenty lots
which were to be taken out and out, and contained no reference
to any other lands or to the exercise of any other powers, the
arbitration took a wide scope, and in the result the award dealt
with three subjects: (a) lots taken; (b) severance and access;

¢) vibration, noise, and smoke.

For the lots taken $5,315 were awarded, and upon this no
question now arises.  The award then found that forty-nine
other lots were impaired in value by being severed from the
appellant’s other lands and being rendered more difficult of
aceess, and found that they were injuriously affected to the extent
of 84800. No award, however, was made under this head, as
the arbitrators thought that the law did not warrant any. Lastly,
they declared that they could not, and did not, award anyvthing
for injurious affection by vibration from trains and by noise and
smoke.  Their Lordships take it that the arbitrators considered
this head of elaim inadmissible in law. In fact, there was some
evidenee that a few lots were actually depreciated in selling
value by the likelihood of noise, vibration, and smoke in the
future operation of the line, and the award does not seem to have
been meant as a finding against the existence of such injury or
depreciation.

An appeal was taken to the Appellate Division of the Supreme
Court of Ontario, and that Court unanimously allowed the appeal
as to $4.800, directing that Mr. Holditeh should recover that
sum, but referred the matter for the arbitrators to ascertain the
damage caused or to be caused to forty lots (specified by their
numbers), by the construction of the railway, with a declaration
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that the appellant was entitled to recover all damages sustained
by him to the said property by reason of the construction of the
railway. The forty lots so dealt with were entirely different from
the forty-nine lots in respect of which $4,800 were awarded. Rea-
sons for this decision were not given in writing, and their Lord-
ships have not the advantage of knowing the grounds upon which
the Appellate Division allowed Mr. Holditeh’s appeal. Upon
further appeal to the Supreme Court of Canada this decision
was reversed and the original award was restored, but Anglin, J.
and Duff, J., dissented, holding with the Appellate Division that
the claimant was entitled to recover all damages sustained by
him to the said property by reason of the construction of the
said railway. )

There may be several questions of procedure in this case, of
which no doubt the most important is that of the alleged power
to refer the case to the arbitrators after completion of their award.
Their Lordships, however, are of opinion that it is not now neces-
sary to determine or to discuss any of them, as the appeal may be
decided upon the substantial questions of the claimant’s rights
in respect (a) of severance and access, and (b) of vibration, noise,
and smoke injuriously affecting his property.

It is necessary to describe the property somewhat particularly.
There was originally one large tract of land of very irregular
contours, intersected by a winding ereck and broken in places
by an outerop of rock. Some time ago the Manitoulin and North
Shore Railway was constructed roughly following the direction of
this creek, and only a little further off a portion of the C.P.R.
approached and eventually joined the Manitoulin and North
Shore Line. The respondents’ railway was plotted to cut across
the bend formed by the latter line and would also run in the
neighbourhood of the ereek. Independently of the respondents’
line the land suffered some of the disadvantages of the proximity
of railways.

The whole property had been surveyed and divided into
building lots, and a plan showing the lay-out had been duly
registered. The roads and streets had thus become publie high-
ways by force of the surveys and registry statutes applicable,
but had not been made up. The total number of building lots
was great, and many, if not all of them, had been staked out on
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the ground. The streets were numerous; they all intersected at
right angles and the several lots were nearly always of the same
dimensions.

With one or two exceptions they were all rectangular par-
allelograms.  All had access to a street, some to two streets.  In
the area in question there was no land not subdivided into lots
of this kind, none consisting of fields or market-gardens or agri-
cultural back-land. From time to time a great many lots had
been sold by Mr. Holditeh or his father, his predecessor in title,
but they were scattered all over the property at haphazard,
They had been bought for speculation. They had little indi-
viduality.  They were chiefly distinguished by the numbers
assigned to them and the name of the street on which they fronted.
I'hey were sold out and out. No restrictive covenants were taken.
There was no building scheme, other than the lay-out shown on
the registered plan, and this derived its fixity from the legisla-
tion affecting it, and not from any notice to the purchaser or
any private obligation entered into by him. It is plain that, so
far as in them lay, the proprietors of this building estate had
parcelled it out in lots, made an end of its unity (other than bare
unity of ownership), and elected once for all to treat this multi-
tude of lots as a commodity to trade in.

The basis of a claim to compensation for lands injuriously
affected by severance must be that the lands taken are so con-
nected with or related to the lands left that the owner of the
latter is prejudiced in his ability to use or dispose of them to

advantage by reason of the severance. The bare fact that before
the exercise of the compulsory power to take land he was the
common owner of both parcels is insufficient, for in such a case
taking some of his land does no more harm to the rest than would
have been done if the land taken had belonged to his neighbour.
Compensation for severance therefore turns ultimately on the
circumstances of the case. The appellant contended that the
present case was governed by the decision in Cowper Esser v.
Acton, 14 App. Cas. 153, and it was so held in the minority judg-
ments in the Supreme Court of Canada. Their Lordships are
unable to agree in this view. In that case the building owner
retained such control over the development and use alike of the
parcels sold and of the parcels unsold as made a real and preju-

2—27p.L.R,
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dicial difference between his ability to deal with what remained
to him after the compulsory taking of land and his ability to
deal as a whole with both it and the land taken before such
compulsory taking. In the present case the appellant’s relation
to the property had been definitely fixed before any notice to take
land was served at all. He had parcelled out the entirety of his
estate and stereotyped the scheme, parted with numerous plots
in all parts of it without retaining any hold over the use to be
made of them, and converted what had been one large holding
into a large number of small and separate holdings with no com-
mon connection except that he owned them all. There was one
owner of many holdings, but there was not one holding, nor did
his unity of ownership “conduce to the advantage or protection”
of them all as one holding.

This being so, there is really but little left in the case. If
the elaim for severance fails it seems that, apart from the question
of jurisdiction to send the award back to the arbitrators, the
claim for loss of access must fall with it, for both are included
in the one sum of $4,800 adjudged by the Appellate Division,
and there are no materials on which separate compensation for
loss of access can be assessed. Their Lordships, however, think
that, the claim for severance failing, this further claim fails upon
a broader ground.

Under the Dominion Railway Acts, which are the legislation
applicable, it is from an order made by the Railway Board that
the respondents must get power to take their line along or across
the streets laid out by the appellant. Whether any order has
as yet been obtained for this purpose does not appear, but the
awarding of compensation to adjacent or abutting land-owners
or the direction of alterations of levels, or other works in order
to prevent injury to them, rests with the Board. The case is a
most ordinary one. The contours of the ground crossed are not
particularly steep. The streets need be made up to a height of
a few feet at most in order to enable the traffic to cross the line
There are but few lots for which any relief works or compensation
at all could be required. Their Lordships think that the arbi-
trators were right in rejecting claims in respect of difficulty of
access to the appellant’s land by reason of the railway’s futur

user of the streets.
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The elaim for depreciation by the prospective annoyance from
noise, smoke, and vibration was put thus, sec. 155 of the Railway
Act of Canada (R.S.C. 1906, ch. 37), requires the company to
“make full compensation to all persons interested for
all damage by them sustained by reason of the exercise of” the
powers granted to them by this or by their special Act, and secs.
191 and 193 use language which draws a distinetion between
compensation for land taken and for damage suffered from the
exercise of any of the powers granted for the railw: It was
argued that the interference with convenient access to some of

the lots by reason of the line being taken across the streets and
the annoyance to be expected from the noise, smoke, and vibra-
tion of passing trains alike constituted damage suffered from the
exercise of the powers granted for the railway.

Their Lordships are unable to adopt this view. The sub-
stantive obligation upon the railway company to make compen-
sation is derived from see. 155, and the other two sections are only
concerned with the procedure by which this obligation is to be
enforced. The language of sec. 155 is taken, with modifications
to which in this case no importance can be attached, from the pro-
viso to see. 16 of The Railways Clauses Consolidation Act, 1845,
and it is well settled by decisions of the highest authority that

land so taken “ecannot by its mere use, as distinguished from
the construction of works upon it, give rise to a claim for com-
pensation.” The decisions on this construction of The Railways
Clauses Consolidation Act have been applied to the Canadian
legislation many years ago

As soon as it is decided that the lands taken and the lands,
in respect of which the elaims in question arise, are in fact sep-
arate and disjoined properties, so that these claims have no
conneetion with the lands taken, it follows upon authority which
cannot now be questioned that the arbitrators were right in
holding that the claims in respect or noise, smoke, and vibration
were heyond their jurisdietion. Their Lordships will accordingly
humbly advise His Majesty that this appeal should be dismissed

with costs Appeal dismissed
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De VRIES v. C.P.R. CO.

Manuoba Court of Appeal, Richards, Perdue, Cameron, and Haggart, JJ.A
February 21, 1916

1. Ratnways (§ HH1—45) —LIABILITY FOR ACCIDENTS AT CROSSINGS Cuan
ACTER OF CROSSING — TRESPASSERS

The faect that a rondway used as a transmission line for the convey-

ance of employees, over which public travel has been forbiden, is ex-

tensively used by the public, does not necessarily constitute it a publie

highway so as to charge a railway company with the statutory duty to

rnings at highway erossings d in the absence of evidence that

comotive engineer had seen a vehicle approaching the crossing, the

railway company cannot be held responsible for the collision of a train

with a trespassing vehicle at such erossing

|Royle v. C.N.R. Co., 14 Man. L.R. 275; G.T.R. Co. v. Anderson, 28

Can. SCR. 51, G.T.R. Co. v. Barnett, [1911] A.C, 361, followed.)

Arrear from a judgment of nonsuit in an action for injuries
sustained while crossing a railway. Aflirmed.

W. 8. Morrissey, for appellant, plaintiff

H. A. V. Green, for respondent, defendant

Ricuarns, J.A.:—At a place where there are two lines of

rail, the defendant’s right of way is crossed by the electrie trans

mission line of the City of Winnipeg,  There are roadways along
that line for the eity’s workmen to travel on in their work in
connection with such transmission line.

The crossing has gates, cattle guards, ete.  These roadways
are not a highway in any sense and the publie have no right to
travel on them. There are printed notices on them, placed by
the city, warning people against trespassing.  In spite of such
notices many people did, prior to the accident now in question
use those roadways to eross the defendant’s line of rail

The plaintifi and his son drove in broad daylight on to the
roadways for the purpose of crossing the right of way and lines
of rail.  There was a shorter way of going to their destination hy
using a public highway that crossed the right of way east of
where the transmission line crossed it,  But, beeause a part
of it had become bare of snow, the plaintiff left that highway be-
fore reaching the right of way and drove to the transmission
line.

The plaintiff and his son were in a sleigh on which there was
an empty hay rack and which was drawn by the plaintifi’s horses
There was open prairie on both sides of the erossing, so that the
plaintiff and his son could, fora considerable distance either way
see a train approaching.  As they came to the crossing the horses
were walking only.  They noticed a train on their right coming
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towards the crossing and watched it, but did not look to their
left. A train came from their left and struck and killed the
horses.  The latter train did not slacken speed when approaching
the crossing and did not sound bell or whistle,

The trial Judge nonsuited the plaintiff, holding, as I under-
stand his judgment, that there was no evidenee to go to the jury
of negligence on the defendant’s part.  From that decision the
plaintifi appeals.

s the crossing was not a highway, there was no statutory
duty to sound bell or blow whistle. There was no evidence
that the engine-driver saw the plaintiff’s sleigh or horses approach-
ing. Even if he had seen them, there was nothing to suggest
that they were going to try to cross in front of the train.  As the
country was open, so that the plaintifi could see both ways,
there would be no reason to suppose that he was ignorant of
the train’s approach, or to suggest to the enginedriver that he
should slacken the speed of his engine,

I agree with the trial Judge that there was no evidence of
negligence on the defendant’s part.  The argument that the de-
fendants must be presumed, from the number of people eross-
ing there daily, to have notice of such unlicensed crossings,
and to therefore be liable as if it had been a Iliﬂlx\\:l_\ crossing, or,
at any rate, to take special care when passing, does not seem
tenable. It was not a place where the fact of people so cross-
ing was likely soon to come to the notice of the defendant’s
officials

There is no suggestion that any official of the railway did
in fact know of others than the city’s employees passing over
there.  The railway could not close the crossing because the
city’s servants had the right to use it at any time. They pro-
hably also knew of the notices put up by the city forbidding
the use of the transmission line by trespassers. It was in no
different position from that of a farm erossing which was being
used by someone not authorized to do so.

I would dismiss the appeal with costs.

CameroN, J.A.—This action is brought to recover damages
sustained by the plaintiff, who, while driving a team of horses
with a sleigh across the defendant’s track at a crossing west of
the Transcona yards, where the railway track crosses the City
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of Winnipeg power transmission line, was run into by a locomotive
One of the horses was killed, the other so injured that it had to
be destroyed and other damage was sustained. Negligence on
the part of the engineer of defendant company 18 alleged in not

stopping or slowing up the locomotive, in not ringing the bell

or giving any warning signal, in not keeping a proper lookout
and in running at an excessive speed.  Other acts of negligenee
on the part of the company are alleged. At the trial, on the

conclusion of the plaintifi’s case, the County Court Judge en-

tered a nonsuit, referring to Koyle v. C.N.EK., 14 Man. L.R. 2
The crossing in question was not one over a public highway
within the Railway Act. The strip of land, upon and along
which the towers of the city’s transmission plant has beer
constructed and wires strung, has apparently been used by the
public as a highway. The use of that strip was and is intended
for the employees of the power plant in making repairs upon the
transmission line and keeping it in order, but the public has
no rights whatever in respeet thereto. In fact, signs were place
upon it warning the public that it was ‘‘public’” (i.e., city) pro
perty, no thoroughfare, and that trespassers would be prose
cuted. Those of the public who go upon that strip do so with
out permission and in face of these warnings. It is the fact
however, that it has been used by the public to a considerable
extent. It is also established, on the evidence, that the cross
ing has been guarded and that it is designated by signs as
railway crossing. But these matters can be regarded as mat
ters of precaution merely, primarily intended for the employee
of the city. That it was used by the public was probably know:
to the locomotive engineers of the defendant company and t«
their switchmen in the immediate vicinity. But of this know

ledge there is no direct evidence. In any event, these engineers

and switchmen would have no authority to bind the company

No evidence whatever was given of any such knowledge on the

part of any officials of the company who would have such auth
ority. Such being the case, what is the position of the plaintiff
Can it be said that in any way he was the invitee of the railwa

company in using this crossing?

In my judgment, this case is governed by the principles |
down by the Supreme Court in Grand Trunk R. Co. v. Andersor
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28 Can. 8.C.R. 541, where a man who had been a passenger on
the railway, being stormbound at a place called Lucan Crossing,
got off the train and, attempting to walk on the track to his
home, a few miles distant, was killed. Travellers had been allowed
for some years to make use of the permanent way in order to
reach the nearest highways, there being no other passage way
provided. A strong argument was presented that this right of
user of the permanent way had been recognized by the com-
pany. Sedgwick, J., who delivered the opinion of the majority
of the Court, held there was no evidence proving license or invi-

tation by the railway company. “When,” he says, at 552,
they surround the railway track with all the safeguards and means of pro-
tection which the statute demands, they, in my view have done all that they
are required to do.

And further:

No doubt, if the public generally are in the habit of crossing a raillway
track at any well known, particular, specified spot for their own conveni-
ence in cases such as appear in Dublin, Wicklow and Wexford R. Co. v. Slat-
tery, 3 App. Cas. 1155,

and that in the very face of the company's officials,
that would be evidence of assent and a judgment based on it might be sup-
ported. But here, in the present case, there is no evidence that even the
usage of the farmers which is proved in the evidence, was ever brought to
the knowledge of any officer of the company having authority to give a
right of passage or other privilege to any portion of the public.

33 Cye. 760. Such a license (to go upon the track), whether express
or implied, must proceed from the fact of someone having authority to grant
it: and in the absence of proof it cannot be presumed that the servants of a
railroad company who operate its trains have such authority.

In Royle v. C.N.R., supra, it was thus stated by Chief Jus-
tice (then Justice) Dubue, at p. 282:—

If they (the defendants) had been made aware that the trail leading to
the crossing was a publie road, or was used as such by the travelling public,
it might be questioned whether they would not be bound to give warning
of their trains coming to the crossing: but the evidence does not shew that
they had any such knowledge

Killam, C.J., expressed himself as in accord with the judge-
ment of Dubue, J., p. 278-9.

The evidence here, in my judgment, is not sufficient to estab-
lish that the plaintiff was an invitee or a licensee of the railway
company in going upon the company's tracks. There was no
evidence of knowledge of user by the public of this strip, except
such as might be inferred from the possible observations of the
company’s engineers and switchmen, which is elearly insuffi-
cient, even if such knowledge were proved, which it was not.
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EN The plaintiff was a trespasser and went where he did at his
CA peril. This was admitted by Henderson, one of the plain-

B Yise tiff’s witnesses, so far as he was concerned. There could, there-
o l'( ; fore, be no violation by the company of any statutory obliga-
® tion imposed upon it.  What then could be the negligence of the

Oameron, J.A.

engineer or of the company which could be said to be the cause
of the accident? What duty was there placed upon the en-
gineer or the company in respect of possible trespassers on this
part of the right of way?

As a general rule a railroad company is under no duty or obligation to
exercise active vigilance to provide against injury to trespassers on its tracks
or right of way until their presence is known and is only bound
to abstain from wantonly, recklessly or wilfully injuring a trespasser, and

to exercise reasonable to avoid injuring him after discovering his peril: 33

Cye. 769 ot eq.

To my mind, it is not possible to say that there ws

Ill'l'-
sented at the trial any evidence whatever of wanton, reckless
or wilful conduet on the part of the engineer or any evidence
that, after he discovered the presence of the plaintiff, he failed
to exercise reasonable care to avoid injuring him or his pro-
perty. On this essential branch of the plaintifi’s case there was,
in my judgment, no evidence to be submitted to the jury and
the Judge was justified in withdrawing the case from their con-
sideration

[ refer to Harrison v. N.E. R. Co., 29 L.T. 844, where the
plaintifil was injured in crossing a railway track at a point some
distance from the regular crossing. Pollock, B., entered a non-
suit at the trial which was upheld. Baron Bramwell’s judg-
ment, at p. 845, is instructive. He says:

I think it monstrous that where the company allows a trespass they
should in so allowing have a special duty cast upon them.  If the plaintif had
the right to go where he did, he had the right to go anywhere he pleased on
the line, and the company. with such a duty cast upon them, could not earry
on their business effectually

And, in this case before us, there is, as I have pointed out, no
evidence of any permission.

A large number of cases were cited on both sides. 1 do not
think it necessary to go further into a discussion of them than I
have, or into a discussion of the other branch of the case, raised
by the contention of the defendant, that the plaintiff, by his own
acts and conduet and lack of reasonable vigilance, had rendered
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himself incapable of succeeding. 1 am satisfied the trial Judge
was right in entering a nonsuit, and 1 would dismiss the appeal.

Hacaarr, J A.:—I have perused the reasons of my brother
Cameron in which he has fully stated all the relevant faets,
and I agree with the conclusion at which he has arrived.

In my opinion, the trial Judge was right when he withdrew
the case from the jury and caused a nonsuit to be entered. The
plaintifi had no legal right to be on the railway track when and
where the aceident happened. It is proved that many of the
people in the neighbourhood used the road along the transmission
line, and the plaintifi was in the habit of using it as the others.
There is no evidence, however, that such user by the publie
was known to, or acquiesced in, by officers of the company, who
had authority and whose words or conduet could be construed to
be an invitation or a license to the people so using it.  The people
no doubt had their own reasons for so doing. It may have heen
a shorter way or a smoother road. The plaintiff says the reason
he took that road on the day in question was because there was
no snow on the Bird's Hill Road crossing, which was a regular
highway crossing. It was winter time and his vehicle was a
sleigh, 1 presume he used it as Henderson, one of his own wit-
nesses, did, who said he used the power line road for his own
convenience and at his own risk. There was no invitation by
the defendants to the plaintiff or to the public and there was
no licence to the plaintiff or the public. The plaintifi was a
trespasser.  There was no obligation or duty imposed on the
defendants to give the warnings required at highway crossings,
There is no evidence of actionable negligence.

Royle v. C.N.R. Co., 14 Man. L.R. 275; G.T.R. Co. v. Ander-
son, 28 Can. S.C.R. 541; 21 Hals. 394; G.T.R. Co. v. Barnelt,
11911} A.C. 361; and Hardcastle v. South Yorkshire R. Co., 4 H. &
N. 67, are authorities sustaining the ruling of the trial Judge.

I would dismiss the appeal.

Appeal dismissod.

CAPITAL TRUST CO. v. YELLOWHEAD PASS COAL & COKE CO.
Alberta Supreme Court, Appellate Division, Scott, Stuart and MeCarthy, JJ
February 19, 1916
1. Parries (§ 111--123) —FORECLOSURE ACTION—INTERVENTION OF CREDITORS
TO CONTEST SECURITY

In a foreclosure action to enforce the securities of bondholders against

a company in liquidation, an unsecured creditor cannot, either under

r. 28 or r. 40, be allowed to be added as a party defendant for the pur-
pose of contesting the validity of the deed of trust
|Lloyd v. Lloyd, 6 Ch. D , 343, referred to.]
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2. PLeapinG (§ 11 P—283)—MoDE OF ATTACKING SECURITY OF CREDITOR.

The more regular course for an unsecured creditor, who desires to
attack the security of another creditor, is not to contest it by way of
defence or counterclaim in an action for its foreclosure, but to issue a
separate statement of claim and then apply for a consolidation order, or
for a stay of proceedings in the foreclosure action under r. 233

3. PrEapinG (§ ITT A—300) —CoUNTERCLAIM —NATURE OF PLEA

A counterclaim when properly drawn is not a defence, but is a new

and separate action
1. Corrorarions axp companies (§ VI F 2--350) —WinpinG-vp—Conres-
TATION OF CLAIMS—SECURED CLAIMS

Sec. 85 of the Winding-up Act, R.5.C. 1906, ch. 144, which enables
a creditor to contest claims filed in the proceedings, only applies to
those claims which are made in the winding-up proceedings, and since
a secured creditor is not bound to enter such proceedings for the purpose
of enforcing his security, a general ereditor has therefore no standing
to attack such security, the enforcement of which is sought by an inde-
pendent foreclosure action

5. Corrorations AND compantes (§ IV D 2—80)—Urrra vires—Ricur
OF CREDITOR TO SET UP,

The plea of ultra vires eannot be set up by a ereditor defending on

behalf of the company

6. Biris oF saLe (§ IV—45)—STATUS OF CREDITOR ATTACKING VALIDITY
A creditor defending on behalf of a company cannot attack the validity

of an instrument under the Bills of Sale ordinance where such course is

not open to the company

ArrEAL from the judgment of Beck, J., granting leave to
defend in a foreclosure action. Reversed.

J. E. Wallbridge, for plaintiff, appellant.

H. H. Parlee, K.C., for defendant, respondent.

The judgment of the Court was delivered by

StuarT, J.:—The plaintiff sues as trustee for the bondholders
of the defendant The Yellowhead Pass Coal & Coke Co. Ltd.,
under a mortgage to secure the bonds. The action is the usual
mortgage action. Prior to the commencement of the action in
which originally The Yellowhead Pass Coal & Coke Co. Ltd. was
the sole defendant an order had been made under the Winding-up
Act ordering that company to be wound up and appointing a
provisional liquidator. For this reason it was necessary under
the provisions of see. 22 of the Act to obtain the leave of a Judge
before commencing the action. This leave was given by Beck,
J., by an order dated November 23, 1915. That order is ex-
pressed on its face to have been made “upon the application of
the Capital Trust Corporation Ltd. and upon hearing what was
alleged by counsel.” Although this does not shew that anyone
representing Revillon Wholesale Ltd., who are said to be unsecured
creditors of the insolvent company, was present upon the applica-
tion, it was stated to us that the solicitor for that company was
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in fact present and made some objection. It was also stated to
us that at that time the solicitor for Revillon Wholesale Ltd.
asked to be allowed to defend the action. Just exactly what
occeurred may be perhaps a matter of dispute, but on consulting
Beck, J., he informs us that the question of Revillon Wholesale
Ltd. being allowed to defend the action was mentioned, and he
thinks also the question of their being added as defendants and
being allowed to counterclaim; but he intimated that a separate
application could be made by that company for that purpose.
Some days later an application was made to Beck, J., and a draft
order was submitted to him which is in the appeal book and
which shews that Revillon Wholesale Ltd. then asked for an
order that they

be at liberty in the name and on behalf of the defendant company to take

il necessary and proper proceedings as said Revillon Wholesale Ltd. may
be advised by way of defence to this action, and if so advised to proceed

thereupon to trial,

with liberty to apply for further directions. Upon this draft
order Beck, J., made the following notation;

I'he applicants may take this order as it is drawn or if they wish they may
substitute or add a provision whereby they themselves be added as defend-
wts with liberty to counterclaim on behalf of themselves and all ereditors
other than the plaintiff on any ground they may set up. In such a case as
this there may quite clearly be grounds open to the creditors at all events
by counterclaim which are not open to the company. No order for security
is made owing to the sdmitted worth of the applicant. Under the practice
permitting the intervening of parties interested who are not parties and the
addition of parties it is not necessary that the statement of claim should
shew or be amended so as to shew any elaim for reliefl against them

The applicants accepted the alternative suggestion thus made
and Beck, J., eventually, on December 15, signed an order adding
Revillon Wholesale Ltd. as a defendant and permitting it on
behalf of itself and all other creditors to take all necessary and
proper proceedings by way of defence or counterclaim or both as
it might be advised. From this order the plaintiffs have brought
this appeal.

It appears that after the order was obtained a defence was
filed on behalf of the original defendant and the added defendant
jointly. By this document a number of defences were set up,
some of which could have been raised by the insolvent company
but also another which that defendant could not have raised, viz.,
that the trust deed or mortgage covered considerable goods and
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chattels (this being, however, stated rather inferentially than
directly), that there had been no immediate delivery or actual
change of possession and that the deed had not been registered
under the Bills of Sales ordinance. Then the “defence” con-
cludes as follows

“The defendants therefore counterclaim against the plaintiff
a declaration that (1) The trust deed in the statement of claim
mentioned was ultra vires of The Yellowhead Pass Coal & Coke
Co. Ltd. (non-personal liability) and is invalid; or in the alter-
native (2) That the said trust deed is void against the creditors
of the said The Yellowhead Pass Coal & Coke Co. Ltd. (non-
personal liability) in respect of the chattels purported to be
I’l('llu“‘i fllhl ('h:ll'u"(‘ ”l('r\"l.\'.u

It is perhaps worthy of notice that, although in the style of
cause in this defence Revillon Wholesale Ltd. is described as
“Defendants as well on its own behalf as on behalf of all other
creditors of the Yellowhead Pass Coal and Coke Co. Ltd. except
the plaintiff, under order dated November 15, 1915," there is
not in the defence itself any allegation that Revillon Wholesale
Ltd. is in fact a creditor of the insolvent company nor to what
amount. In these days formality in pleading is perhaps out of
date, but I should have thought that a more proper form would
have been followed if the insolvent company had made its own
defences and if a separate counterclaim had been inserted shewing
that Revillon Wholesale Ltd. were in fact creditors, stating the
amount of its claim, which indeed in such an action has to be
proven before the plaintiff can go on to attack the deed and then
alleging the facts which it was to be submitted would give it the
right to a judgment as on a statement of claim declaring the trust
deed invalid as against creditors, that is, for non-compliance with
the Bills of Sale ordinance. This latter is clearly not a claim
which the insolvent company could make, and yet it is made to
put it forward as the defence (not called a counterclaim at all) is
drawn.

It would appear from Lloyd v. Lloyd, 6 Ch. D. 339, and, in
appeal; 343, that the only ground upon which the Court will refuse
leave to a mortgagee to proceed by action to enforce its security
is that the Court is prepared to say to the mortgagee at once that
he need not trouble about his action because his claim will be at
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once recognised and allowed in the liquidation proceedings. 1f
the Court is not prepared to say that, then it seems that the mort-
gagee should have no impediment put in his way in proceeding in
the ordinary manner to enforce his claim. It would appear,
therefore, that Beck, J., adopted the proper course in refraining
from imposing any terms under the provisions of sec. 22, although,
as he informs us, the question of imposing terms did occur at
least to his own mind even if not suggested by counsel. He de-
cided apparently, and in view of the decision in Lloyd v. Lloyd
supra, 1 think correctly, that the leave to bring the action should
be given without reserve, and that the desires of Revillon Whole-
sale Ltd. could be properly met by an application by that com-
pany to be made after the action was begun to be added as a party
defendant, just as might be done in any ordinary action, but, I
am careful to add, in a proper case.

In my opinion, the order in its full extent cannot be supported
under either r. 28 or r. 40. The plaintifi’s action is the usual
foreclosure action. As between the parties to that action there
could not be any question raised with regard to the invalidity of
the trust deed for lack of registration under the Bills of Sale Aect.
I am unable to see how its invalidity on that ground could be in
any way “involved in the cause or matter.” The concluding
words of r. 28 (2), viz., “In order to protect the rights or interests
of any person or class of persons interested under the plaintiff or
defendant,” do not seem to me to be at all wide enough to allow
4 new action by a third party by way of counterclaim to declare
the deed void as against him. Such a third party cannot possibly
he claiming under the original defendant because that obviously
involves merely the right to claim the advantage of the defendant’s
rights, the party proposed to be added being dependent upon
that defendant and claiming through him. But in this case
Revillon Wholesale Ltd., so far from claiming or being interested
under or through the insolvent company defendant, are claiming
a separate and independent right to set aside the deed, which that
company could not possibly maintain at all.

The matter is perhaps not so clear in so far as r. 40 is con-
cerned.  That rule says:

Where a person who has not been made a party to an action satisfies the

Court or a Judge that he is interested in the subject matter or result of the
action and that it is just and convenient that he should be allowed to defend
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the action in whole or in part the Court or Judge may order that he have

leave so to do.

At first blush this would seem to be wide enough. But upon con-
sideration 1 think it must be clear that this is not so. It is to be
observed that the intervening party is only to be given leave to
defend the action. Surely that means that he may raise matters
of defence only.  An affirmative claim by a ereditor of the grantor
to set aside a deed as invalid as against creditors is surely not
properly described as a defence to an action against the grantor
to enforce the deed. The rule is an extension of the English
marginal r. 95, which is confined to an action for the recovery
of land. But the extension seems to me to be an extension only
s0 far as the subject matter of the action is concerned. A counter-
claim when properly drawn is not a defence, but is a new and
separate action. It is in effect a statement of claim, and I cannot
see that we have even yet arrived at the stage where a statement
of claim is to be considered a defence.

I was first inclined to think that something could be rested in
support of the order upon the provisions of sec. 85 of the Act, which
says that
Any liquidator, ereditor or contributory or sharcholder or member may ob-

ject to any elaim filed with the liguidator or to any dividend declared
But this appears to me to apply only to elaims made in the wind-
ing-up proceedings. A secured creditor is not bound to enter the
winding-up proceedings for the purpose of enforcing his security :
Parker and Clark, 498. The provisions of sec. 76 with respect
to valuing a security apply only where the right to the security
is not disputed: Parker and Clark, 497.  Of course, if the secured
creditor does attempt to use the winding-up proceedings to enforce
his security by making an application in those proceedings, it
may be that a right to contest will arise: see Re Gaudet Fréres
Steamship Co., 12 Ch.D. 882, But ordinarily a secured creditor
is to be considered as an outsider: Lloyd v. Lloyd, and Re Gaudet
Fréves Co., ubi supra; Palmer I1., 28, 1 think, therefore, there
is nothing in the suggestion that the existence of a right of con-
testation by a creditor of another ereditor’s claim in the winding-
up proceedings can give any foundation for a right to contest the
usual and separate action for foreclosure which is outside the
winding-up proceedings altogether.

There is remaining, however, another aspect of the matter

which requires consideration.
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Counsel for the appeilant plaintiff stated that the appellant
did not object to the order as originally submitted to Beck, J.,
which merely gave liberty to Revillon Wholesale Ltd., in the
name and on behalf of the defendant, to take all necessary and
proper proceedings as they might be advised by way of defence
to the action. This would permit the defence being urged by
Revillon Wholesale Ltd., in the name, of course, of the insolvent
company, that the trust deed was ultra vires of the company, but
would not make Revillons parties defendants nor give them any
right to counterclaim. It does not appear at first sight, of course,
to be going very much farther to permit them also to counter-
claim, but the real obstacle to the respondent’s contention again
at once appears when it is observed that they desire to counter-
claim on a ground not open at all to the defendant in whose name
they are being allowed to defend.

In the result the matter comes down to this, therefore : A
man gives a mortgage on his property to secure a creditor and
that ereditor brings an action to enforee his security. Another
creditor desires to attack the validity of the security on a ground
not open to the mortgagor. He brings an action, we shall suppose,
in the ordinary way. Would the mortgagee be allowed in such
a case to proceed to enforee his security while the action to set it
aside was also proceeding? The mortgagee would be a necessary
party to that action, and, where as here it is necessary for the
plaintiff first to prove his elaim and right to a judgment, the mort-
gagor is also a necessary party. Although these exact circum-
stances do not appear to have arisen in any case 1 can discover,
it seems clear that the Court would not allow the mortgagee to
proceed to realize upon his security until he had successfully
maintained its validity in the action against himself and the mort-
gagor to set it aside; although, of course, the party attacking it
would be put upon terms to proeeed promptly with his action. 1
have no doubt indeed that the case would be a proper one for a
consolidation order or for a stay of proceedings in the foreclosure
action under r. 233,

In reality, therefore, it becomes simply a question of the tech-
nical regularity of the course adopted. For the reasons given [
think, with much respect, that it was irregular. There is no
doubt that Revillon Wholesale Ltd. could have issued their separ-
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.fLT“A. ate statement of claim and then immediately have obtained a
8. C. consolidation order. That is the course which in striet practice
Caprrar, it seems to me should have been adopted.  And it would have had
vlil"“”-“' this advantage, that there would probably have been a real state-
1 ment of claim properly drawn instead of the peculiar document

¥ = which is called a defence and turns into a counterclaim at the end
Pass It cannot, therefore, be said to be certain that by the adoption

(.Ii\l. ('U .
— of the more regular and deliberate cours

exactly the same result

Stuart, J g
- would have been arrived at as by the short-cut method allowed
by the order appealed from. I think, therefore, the appeal should
be allowed with costs, the order below set aside, and the order
originally asked for substituted. In view, however, of what has
been intimated, and of the appellant’s expressed desire to hasten
their action, it would be perhaps a matter worthy of their con-
sideration whether they should not be content with a simple
amendment of the pleadings and the payment of costs
Appeal allowed.
N.B. REX v. FOLKINS; Ex parte McADAM.
o New Brunswick Supreme Cour \ppeal  Division, White, Ba i
Grimmer, JJ November 26, 1915
1. OBsTRUCTING sUSTICE (§ 1—10 SUMMARY CONVICTION, " OR “SUMMARY
TRIAL JURISDICTION
I'he offence of obstrueting a peace officer in the execution of his duty
Cr. Code, see. 169), is one which may be prosecuted under the “summary
convictions” procedure of Part XV. of the Code, or under the “summary
trials” procedure of Part X VI, if taken before a magistrate having juris
diction under both procedures; if the procedure of Part XVI is followed
his jurisdiction will be subject to the consent provided for in Cr. Code
see. 778, in a provinee where consent is not dispensed with; but if the
procedure of Part XV (summary convietions), 1s followed throughout
the magistrate has jurisdiction to try the case and impose the punishment
applicable to a “summary convietion,” without asking the consent of
the accused under Cr. Code, sec. 778
R. v.Crossen, 3 Can. Cr, Cas. 152, R. v. Carmichael, 7 Can, Cr. Cas
167, and R. v. Van Koolberger, 16 Can. Cr. 228, dissented from; R. v
Nelson, 4 Can. Cr. Cas. 461 and R. v. Jack, 5 Can. Cr. Cas. 304, considered;
and see Annotation at end of this case on “Summary proceedings for
obstrueting peace officers.”
Statement Motiox on certiorari to quash a conviction made by the police

magistrate of the town of Sussex, N.B., for wilfully obstrueting
a peace officer in the execution of process.

One William J. MecAdam was convieted before Hiram W.
Folkins, police magistrate for the town of Sussex, on a charge of
wilfully obstrueting William MeLeod, a provincial constable, in

the execution of a certain legal process. The proceedings before
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magistrate and the convietion founded thereon were removed

o this Court by certiorari granted by His Honour Mr. Justice
('rocket on the 27th of July last, and at the same time His Honour
anted an order nisi calling upon the magistrate and the prose-
itor to shew cause at this sitting why the said conviction should
it be quashed on the ground that the magistrate had no juris-
iction to try and conviet the accused without first obtaining

consent to be tried summarily, pursuant to the provisions of

778 of the Criminal Code.

Ralph St John Freeze shewed eause. The proceedings were
commenced and continued to convietion under Part XV. of the
Code. The charge is laid under see. 169, for obstructing a peace
officer in the lawful execution of a legal process. It will be con-
tended that the procedure of Part XV. does not apply to this
offence, because under see. 706 of the Code it is subject to a
special provision enacted in Pt. XVI,, sec. 773 (¢), and that the
accused could not be tried summarily without first being put
to his election as to the mode of trial. There is no special pro-

ision within the meaning of sec. 706 providing for the trial
of this offence. The offence contemplated by sec. 773 (e) is a
different offence, and one for which a much more severe penalty
is imposed. For the offence under sec. 169 the punishment is

ix months’ imprisonment or a fine of $100; for the offence under
see. 773 (e) it may be both (see sec. 781). Section 774, sub-sec,
2), expressly provides that the absolute summary jurisdiction

en to any justice or justices by any part of the Code is not
to be affected by Pt. XVI. The cases of The Queen v. Crossen

1899), 3 Can. Cr. Cas. 153; The King v. Carmichael (1902),
7 Can. Cr. Cas, 167; and The King v. Van Koolberger (1909),
16 Can. Cr, Cas. 228, deciding that the offence could not be
tried summarily if not overruled should not be followed, and
Fhe Queen v, Crossen was not followed in The King v. Nelson
1901), 4 Can. Cr. Cas. 461, and The King v. Jack (No. 2

2)
1902)

5 Can. Cr. Cas. 304, and Mr. Daly, in his work on Criminal

Procedure, second edition, at page 386, says that the provision

that is now sub-sec. (2) of sec. 774 was not brought to the atten-

on of the Court in The Queen v. Crossen, and the decision as
eported is not understandable. If the contention on behalf of
he accused that Pt. X V1. controls Pt. XV, is correet, the offences
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under sees, 370, 374, 375, 376, 377 and 378 cannot be tried sum
marily without the consent of the party charged, and if consent
is refused, they eannot be tried at all: they eannot be tried on
indictment and no other procedure is provided.

Daniel Mullin, K.C'., in support of the order nisi. It is impor
tant to keep in mind that the offence and the only offence that
concerns the present application is the offence of obstrueting o
peace officer in the discharge of his duty.  The defendant’s con
tention is that this is an offence provided for by special enact
ment by see. 773 (¢) within the meaning of see. 706, and, ther
fore, is not triable summarily without his consent under Pt. X\
The Manitoba, the Nova Seotia, and the Quebec cases referre
to by my learned friend, and which I eite in support of this appli
cation, have not been overruled, but, on the contrary, are the

ions on the point in question in any of the provinee

only deei
in which the summary jurisdiction in respeet to such an offen
is not absolute. The cases of The King v. Nelson and The Ki»
v. Jaeck, No. 2, from British Columbia, cited in support of th
convietion, are not authorities on the point, for in that provin
the jurisdiction of the magistrate in respect to a summary trin
of this offence is absolute, and no consent of the party charg
is required.  Notwithstanding what is =aid in Daly on Crimin
Procedure, it seems improbable that a Court with the standin
of the Manitoba Court could have decided the Crossen case i
ignorance of the provision of 535 & 56 Viet, e¢h. 29, see. 784, no
contained in sub-sec. (2) of see. 774, But, assuming that it i
it is contended that knowledge of it would not have affected tl
decision in the case, beeause absolute summary jurisdietion
not given over this offence by any other part of the Aet. I
does not follow, as has been argued, that if Pt. XV, is controlled
by Pt. XVL in respect to the prosecution of this particular offen
the summary jurisdiction of magistrates over the matters en
merated in sees. 370, 374, 375, 376, 377 and 378 would be destroye
They would only be deprived of absolute jurisdiction where specia
provision had been otherwise enacted.
Wiire, J.: This matter is before us on certiorari. The con
vietion was made by the police magistrate of the town of Sussex

The offence with which the defendant was charged, and for

which he was convicted, is, “that he did wilfully obstruet Willia
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MeLeod, then acting as a peace officer, in the lawful execution
of a certain process, namely, an execution issued out of the town
of Sussex eivil Court.”

The defendant now seeks to quash the conviction on the
ground that the charge is not one triable under Pt. XV., “Sum-
mary Convietions,” but could only be summarily tried under
Pt. XV1., which provides for the summary trial of certain indiet-
able offences (of which the offence here in question is one), and
could be so tried only with the consent of the accused.

Section 773 (Pt. XVL) enacts, “Whenever any person is
charged before a magistrate” with-—then follows, in clauses
lettered (a) to (g), an enumeration of a number of offences—
“the magistrate may, subject to the provisions of this part, hear
and determine the charge in a summary way.” Clause (e) of
this scctions reads: *“With assaulting or obstrueting any public
or peace officer engaged in the execution of his duty or any person
acting in aid of such officer.”

\ll of the offences specified in see. 773, with the exception
of that of obstructing a peace officer in the execution of his duty,
are declared by the Code to be indictable offences; and but for
the provisions of Pt. XVI. must have been prosecuted and tried
as such

Section 169 reads: “Everyone who resists or wilfully ob-
structs

“(a) Any peace officer in the execution of his duty or any
person acting in aid of such officer.

“(b) Any person in the lawful execution of any process against
uny lands or goods or in making any lawful distress or seizure”
is guilty of an offence punishable on indictment or on summary
conviction, and liable, if convieted on indictment, to two years’
imprisonment, and, on summary conviction before two justices,
to six months’ imprisonment with hard labour, or to a fine of
one hundred dollars.

It is elaimed on behalf of the defendant that, notwithstanding
the terms of see. 169, the effect of the provisions of Pt. XVI. is
10 require that the offence of obstructing a peace officer must
cither be prosecuted by indictment, or, with the consent of the
uaccused, be tried under Pt. XVI. before one of the officials therein
designated, and in the mode thereby provided, and cannot be
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tried under the ordinary summary conviction procedure provided
by Pt. XV.

The Supreme Court of Manitoba decided in favour of a like
contention in The Queen v. Crossen (1899), 3 Can. Cr. Cas, 152
No reasons are, however, given for the judgment

That authority was followed, in Nova Scotia, by Weatherbe,
J., in The King v. Carmichael (1902), 7 Can. Cr. Cas. 167

Cross, J., in The King v. Van Koolberger (1906), 16 Can. Cr
Cas. 228, reached a like conclusion.

On the other hand, in two British Columbia cases, one, The
King v. Nelson (1901), 4 Can. Cr. Cas. 461, before Drake, J.,
and the other, The King v. Jack (1902), 5 Can. Cr. Cas. 304,
before Walkem, J., Regina v. Crossen was considered and not
followed.

It is obvious that if Pt. XVI. has the effect claimed for it,
namely, that it affords the only authority under which a person
can be proceeded against summarily for obstructing a peace
officer, then the words in sec. 169, distinetly making such offence
punishable on summary conviction, are, to say the least, super-
fluous. For if the words ‘“summary conviction,” there used, are
to be construed as meaning a summary trial, nnder Pt. XVI,,
they are unnecessary, since Pt. XVI. would have sufficed to pro-
vide such trial without those words. Moreover, sec. 169 says,
“On summary conviction before two justices;” while Pt. XVI.
vests the power of trial thereunder in such officers only as are
specified in sec. 771, and which officers do not include justices,
though they do include any officer having the power to do alone
such acts as are usually required to be done by two justices.

It has been suggested that all difficulties may be reconciled
by holding that the offence in question may, by virtue of sec
169, be tried summarily before two justices, in which case the
penalty would be limited to that imposed by that section; but
that whenever the offence comes before a magistrate, as defined
by sec. 771, then it can only be disposed of under the provisions
of Pt. XVI. As I understand the judgment of Cross, J., in The
King v. Van Koolberger, he held that view, although he decided
notwithstanding, that the accused could only be tried befor
two justices with his own consent, because it could not be sup-
posed that Parliament intended to dispense with such consent
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in the case of a trial before two justices while requiring it in the
case of a trial before the higher officials designated in sec. 771.

The difficulty in the way of that solution is that sec. 604
provides that certain officials, including a “police magistrate or
stipendiary magistrate appointed,” ete., may do alone what-
ever is authorized by this Act to be done by two or more justices.”
Reading this section in conjunction with sec. 169 the result is
that sec. 169, in authorising summary conviction before two
justices, authorizes the like conviction before a police magistrate,
the penalty in either case being that fixed by the section.

On the other hand, the maximum penalty provided by sec.
781 in case of trial and conviction under Pt. XVI. is doubly as
severe as is that imposable in the case of summary conviction
under see. 169.

Now, it is quite clear that, if it were not for the provisions
of Pt. XVIL, the offence of obstrueting a peace officer could, under
see. 169, be prosecuted and punished on summary convietion
before two justices, or before any magistrate having, by sec.
(04, the power of two justices. In such case the procedure
would undoubtedly be that provided by Part XV. (‘“summary
convictions”). That procedure differs in many material respects
from the procedure governing preliminary enquiry in the case
of indictable offences. One very important distinction is this,
that in the case of summary convictions the prosecutor, who
may be, and usually is, the informant, initiates the proceedings
and is liable for costs in the event of the information being dis-
missed; while, on the other hand, the defendant, if convicted,
may be adjudged to pay costs to the prosecutor.

Upon summary conviction proceedings, the magistrate tries
and finally disposes of the charge, subject, of course, to appeal
as provided. But in preliminary enquiry proceedings, the duty
of the magistrate is merely to ascertain whether the accused shall
be sent up for trial. Manifestly, if it were not for the provisions
of Pt. XVI., the only steps which could be taken before a magis-
trate in respect of any of the offences specified in sec. 773, except
that of obstructing a peace officer, would be by way of preliminary
hearing.  For, as I have already pointed out, all of such offences
being made indictable, and indictable only, by the several sec-
tions creating them, could have been tried only upon indictment
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were it not for Pt. XVI. That part is, I think, clearly intended
to provide, in respect of the offences there specified, that the
accused may, with his consent, be tried before the magistrate
instead of being sent up for trial in the ordinary way. [If the
accused refuses his consent, the only course open to the magis
trate is to proceed with the preliminary enquiry.  In other words,
the object and effeet of that Pt. XVI. is to provide a summary
trial for certain offences which would otherwise have been triable
only upon indictment

It is not intended to substitute a trial under its provisions
for proceedings on summary convietion, when such proceedings
are authorized by the Act as they are in the case of sec. 169
Any doubts suggested as to that must, I think, be laid to rest
by see. 774 (2), which expressly declares *“The provisions of thi
part shall not affect the absolute summary jurisdiction given t«
any justice or justices i any case by any other part of this Aet

I find it impossible to believe that when the Code, in sec
169, makes the offence here in question not only indictable, bu
also punishable on summary convietion, and preseribes a maxi
mum penalty where the accused is convieted on summary con
vietion, which is less, not only than that imposable where he i
convieted on indietment, but less than that imposable unde
Pt.XV1., it was, nevertheless, intended that the offence can onl
be prosecuted either by indictment or under Pt. XVI

In the present case, had proceedings been taken before ti
magistrate with the view of having the accused committed fi
trial, then no doubt Pt. XVI. would have applied; and had tl
accused then given the requisite consent, the magistrate coul
have tried him, and in that case could, in the event of convic
tion, have imposed the punishment provided by see. 781. O
he might in such case, under the provisions of see. 784, hay
refused to try the accused, and sent him up for trial. But
when, as was the case here, the prosecutor laid the information
and prosecuted throughout, as for an offence punishable on sun
mary conviction, and the offence is by statute expressly mad
so punishable, I do not think Pt. XVI. is applicable.

For these reasons I think the rule should be discharged

Barry, J.: Every person who is charged with the offence of

which the defendant here is charged and convicted, that is, wil-
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fully obstructing a peace officer in the lawful execution of a pro-
cess against goods, may, under see. 169 of the Criminal Code,
be proceeded against under Pt. XIV. by preliminary inquiry
and indietment, and, if convicted on indictment, is liable to two
vears’ imprisonment; or he may be proceeded against summarily
under Pt. XV, before two justices, and, if convicted under this
part, is liable to six months’ imprisonment with hard labour, or
to pay a fine of $100.

It is not disputed that the police magistrate of the town of
Sussex, the magistrate before whom the accused was convicted,
has the power to do alone whatever is authorized by the Criminal
Caode to be done by any two or more justices (sec. 604). The
[dm‘q'mhnﬂa returned here upon the certiorari shew that the
magistrate, in making the conviction, proceeded under Pt. XV,
of summary convictions
fine of $100. On appes

and that he imposed the maximum

wring before the magistrate, the accused
was asked to plead, pleaded “not guilty,” and was admitted to
i full defence; he was not asked to consent, and did not con-
sent, to the charge being summarily tried and determined by
the magistrate.  And this is the objection, and the sole objection
to the convietion—that the magistrate had no jurisdiction to
ry the accused without his consent.
Pt. XVIL. of the Criminal Code provides for the trial in a
mmmary way of a number of indictable offences, amongst which
the offence of obstructing any publie or peace officer engaged
1 the execution of his duty: see. 773 (¢). But it is made a
condition precedent to the exercise by the magistrate of the
wreased jurisdietion conferred by this part of the Code that
onsent of the accused to the charge being thus summarily tried
mdd determined should be obtained: sec. 778 (3). And it is
rgued on behalf of the aceused that, because the application
Pt. XV. is made subject to any special provision otherwise
cuacted with respeet to the same offence (see. 706), and inas-
meh as sees. 773 and 778 (3) of Pt. XVI. do make special pro-
ions for the summary trial with the consent of the accused,
the same offence, it follows that the summary jurisdiction con-
ferred upon the magistrate by Pt. XV, to try the accused with-
out his consent is excluded. But, with every deference for the
opinions of those who may hold that view, I cannot assent to
that reasoning.
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I do not think that it can be inferred from the grant of a
jurisdiction to the magistrate over an offence which, on account
of the gravity of the circumstances surrounding its commission
may be regarded as indictable, that the Parliament intended to
deprive the magistrate of the jurisdiction which he already pos-
sessed over the same offence in a less aggravated form, and which
on that account, might properly be triable by summary convie-
tion under Pt. X\

In the interpretation of statutes, it is an old and settled canon
of construction that a statute ought to be so construed that, if
it can be prevented, no clause, sentence or word shall be super
fluous, void or insignificant: The Queen v. Bishop of Oxford

1879), 4 Q.B.D. 245, at p. 261. In order to arrive at the real
meaning of a statute, it is always necessary to get an exact con
ception of the aim, scope and object of the whole Aet: Smeltir
Company of Australia v. Commissioners of Inland Revenue (1896
2 Q.B.D. 179, at p. 184. In Maxwell on the Interpretation of
Statutes, 5th ed., 372, the principle of construction is laid down
in these terms: *“Where the language of a statute, in its ordinary
meaning and grammatical construction, leads to a manifest con-
tradiction of the apparent purposes of the enactment, or to
some inconvenience or absurdity, hardship or injustice, presun
ably not intended, a construction may be put upon it which
modifies the meaning of the words and even the structure of a
sentence.”’

There appears to have been a wide divergence of judicial
opinion and some confusion in the decisions of some of the Courts
of Canada in regard to the question which this Court, for the
first time, I believe, is now called upon to determine. In two
British Columbia cases, Rex v. Nelson (1901), 4 Can. Cr. Cas
161, and Rex v. Jack (1902), 5 Can. Cr. Cas. 304, it has been
decided in circumstances similar to the facts in this case, that
the magistrate has jurisdiction under Pt. XV. to try an offence
of this kind; but those cases lose much of their value as autho-
rities in this provinee when it is pointed out, as it has been pointed
out in a subsequent case, that, in the province where those cases
were decided, the jurisdiction of the magistrate is absolute and

does not depend upon the consent of the accused.
In Reg. v. Crossen (1899), 3 Can. Cr. Cas. 152 (Manitoba)
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it was decided by a strong Court, and a Court to whose opinion
every respect is due, that, notwithstanding the provisions of sec
144 of the old Code, which corresponds with the present sec. 169,
the parties who were charged with an offence similar to the one
of which the defendant here has been convieted, could not be
tried summarily under Pt. XV. except with their consent, as
provided by sec..778 (3). Rex v. Carmichael (1902), 7 Can. Cr.
Cas. 167, a Nova Scotia case, was decided, as appears by the
report of the ecase, solely upon the authority of Reg. v. Crossen,
pra.  Mr. Justice Cross, in Rex v. Van Koolberger (1909),
16 Can. Cr, Cas. 228, arrives at the same conclusion
\n interesting side light is thrown upon the case of Reg. v
(rossen, which, if true, and 1 ean see no reason for doubting
t= correctness, must have the effect of lnalll'l‘i:l”) weakening,
not totally destroyving, the effect of that decision, by Mr.
Patterson, K.C., the learned editor of the second edition of
Daly’s Criminal Procedure. Mr. Patterson, who was counsel
the Crown in the argument of the case, at page 386 of the
work referred to, says that, for a reason not necessary to give,
the Crown was not specially anxious to sustain the convietion,
and that the provisions that are now to be found in see. 774

sub-sec. 2, were not drawn to the ntion of the Court. That
sub-section, which seems to me to | ¢ of vast importance, reads

“The provisions of that part (XVI.) do not affect any absolute
summary jurisdiction given to justices by any other part of this
Act)

I'his sub-section seems to convey a very clear idea that, in
passing sees. 773 and 778 of Pt. XVI., the Parliament did not
intend to nullify and render of no effect whatever the provisions
of sec. 169, which, in express terms, confers upon the magistrate
an absolute jurisdiction to punish on summary conviction an
offence of this kind without the consent of the offender. And
who can say that a consideration of the section, had it been
brought to the attention of the Court, might not have produced
an entirely different result in the case of the Manitoba decision
referred to.

The manifest intention of a statute must not be defeated by
too literal an adhesion to its precise language: Rex v. Vasey,
[1905] 2 K.B. 750. Obviously, the intention of Pt. XVI. was to
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provide, with the consent of the accused, a summary mode of
trial of certain indictable offences, and not to interfere with the
jurisdietion to try offences punishable by summary conviction
But the offence charged in this case is punishable either by in-
dietment or summary convietion; and the diffieulty seems to

lie in determining whether it should be made the subject of a
‘summary trial” under Pt. XV, or of a *summary convietion”
proceeding under Pt. XV., or of a preliminary inquiry under
Pt. X1V to be followed in that case, should the evidence warrant
it, by indictment. The determination of that question rests, |
think, with the magistrate and not with the accused, and is to
be miade to depend upon the gravity or the trifling character of
the particular offence. It would, indeed, often produce curious
results were a party who, according to my view, might properly
be triable in any one of three different ways, and by one of threc
different courses of procedure, and whose measure of punishment
would to a large extent depend upon the choice of procedure
allowed the selection of the tribunal before which he is to be tried

is lent to this view by the language of sees. 773 (d) and

778

By reading together Pts. XIV XV., and XVI.—for the
whole Code for the purpose of interpretation is to be read as
one Act—and having regard to the varving measures of punish
ment which the legislature has preseribed for an offence which
obviously, is one suseeptible of widely differing degrees of vio
lence, I think it is clear enough that the magistrate might, witl
perfect propriety in either case, have pursued any one of the
three following courses

1) Without the consent of the accused, he could have entered
upon the inquiry authorized by Pt. XIV., and, had the evi
dence warranted it, committed the party to take his trial upon
indictment. For a convietion upon indictment, the maximum
punishment is two years’ imprisonment.

(2) Without the consent of the accused, he could have pro-
ceeded summarily under Pt. XV, and himself awarded the maxi

mum punishment or penalty prescribed by sec. 169 (b) on a sum

mary conviction, namely, six months’ imprisonment with hard
labour, or (in the alternative) a fine of $100.
(3) Or, had he proposed to dispose of the case summarily
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under Pt. XVI.—and that, as I have already remarked, is a
matter for him and not for the aceused to determine—the magis-
trate, after ascertaining the nature and extent of the charge,
and before the formal examination of the witnesses for the prose-
cution, and before calling upon the accused for any statement
which he might wish to make, should have stated to the acer d
the nature of the charge against him; and then, with the con-
sent of the accused, and following the procedure preseribed by

sec, 778, the magistrate might have proceeded to try and dis-
pose of the case summarily. The maximum punishment for a
convietion under Pt. XV is six months’ imprisonment with hard
labour, and, in addition, a fine of not exceeding, with costs,
8200,

When the measwre of the punishments under the different
modes of procedure is considered, it is not difficult to discern
reasons why, in a procedure involving the more severe penalties,
Parliament has required the consent of the aceused as a condition
precedent to the exercise of jurisdiction by the magistrate under
Pt. XVL., whilst in a summary convietion proceeding under Pt
XV., involving, as it does, a much more moderate punishment,
it has considered such consent unnecessary.

It is only by a very forced construction that see. 773 can be
said to be a “special provision otherwise enacted™ with respect
to the specific offence charged in the information here, so as to
bring it within the scope of see. 706 of the Code. I should be
disposed to regard it, not as a special provision with respect to
this or any other particular offence, but rather as a general enact-
ment making provision for the summary trial of a number of
indictable offences which, without it, could only be tried by
indictment. So that I conceive the true intention of Parliament
to have been, not the curtailment of the summary jurisdiction
previously exercisable by magistrates under the authority of
Pt. XV., but the enlargement of that jurisdietion by extending
it to a class of offences theretofore punishable by indictment
only; extending it, however, only with the consent of the accused.

Some effect must be given to see. 774 (2). It cannot be
lightly passed over, as if it had no place in the statute. If there
be any conflict between that section and see. 706, if they cannot
stand together, then it is the earlier and not the later section
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that must fall. An author must be supposed to be consistent
with himself; and, therefore, if in one place he has expressed
his mind clearly, it ought to be presumed that he is still of the
same mind in another place, unless it clearly appears that he
has changed it.  In this respect, the work of Parliament is treated
in the same manner as that of any other author; and the language
of every enactment must be so construed, as far as possible, as
to be consistent with every other which it does not in express
terms modify or repeal. The law, therefore, will not allow the
revocation or alteration of a statute by construction when the words
may have their proper operation without it. If the provisions of a
later Act are so inconsistent with, or repugnant to, those of an
earlier Act that the two cannot stand together, the earlier stands

impliadly repealed by the later: Maxwell on Stat., 5th ed., 253
And the later of the two sections 706 and 774 (2), being the
expression of the later intention, should prevail over the earlier
as it unquestionably would if it were embodied in a separate Act

I am of the opinion that the magistrate had jurisdiction to
try the applicant, without his consent, under Pt. XV., and that
therefore, the rule should be discharged

Grimmer, J. (dissenting): This is an application on the part
of the defendant to quash a conviction of the police magistrate
of Sussex under a writ of eertiorari issued by order of Crocket, J
on July 27, 1915, on the ground of want of jurisdiction to con-
vicet, the accused not having consented to be tried summarily.

The offence is that of wilfully obstructing a peace officer in
the lawful execution of a process (an execution) against the goods
of one Laura A. McAdam, which is made an offence by sec
169 of the Criminal Code, clause (b), the enactment there being
as follows:

“Everyone who resists or wilfully obstructs . . . (b) any
person in the lawful execution of any process against any lands
or goods, or in making any lawful distress or seizure, is guilty of
an offence punishable on indictment or on summary conviction
and liable, if convicted on indictment to two years' imprison-
ment, and, on summary conviction before two justices to six
months’ imprisonment with hard labour, or to a fine of $100.”

Section 604 of the Code clothes police magistrates with all
the powers of two justices, and authorizes them to do also
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whatever by the Code is authorized to be done by any two or
more justices. Section 773 provides that:

“Whenever any person is charged before a magistrate, (¢
with assaulting or obstructing any public or peace officer engaged
n the execution of his duties, or any person acting in aid of such
officer,” the magistrate may, subject to the subsequent provisions
of this part, being Pt. XVI. of the Code, hear and determine
the charge in a summary way. This section relates to proce-
dure only, and is designed apparently to provide a summary
means of disposing of certain offences, as to which, as stated by one
of the writers on the Criminal Code, in the interests of justice
the utmost expedition is required in bringing them to trial, and
which were thought not to be of too serious a nature to entrust
to the judgment of the officers named in sec. 771, when sur-
rounded with the limitations of sec. 778 and following sections.

Section 778 provides that, whenever the magistrate before
whom any person is charged as aforesaid, proposes to dispose
of the case summarily, he shall, after ascertaining the nature and
extent of the charge, but before the examination of the witnesses
and before asking the accused if he wishes to make any state-
ment, state to him the substance of the charge against him, and
if it is not one that can be tried summarily without the con-
sent of the aceused, shall say to him: “Do you consent that
the charge against you shall be tried by me, or do vou desire
that it shall be sent for trial by a jury?”

Section 781 provides the penalty for certain offences named
in sec. 773, among which is the offence charged in this case,
and which differs from the penalty provided by sec. 169 in that,
under 781, both the fine provided and imprisonment may be
imposed, while under 169 it must he one of the two only.

By see. 776, the jurisdiction of the magistrate is absolute,
without the consent of the accused, over offences similar to this,
in British Columbia, Prince Edward Island, Saskatchewan,
Alberta, North-West Territories, and the Yukon Territory.

From this summary, I think it sufficiently appears that the
accused is given the fundamental right of electing how he will
be tried, and I do not think he can be deprived of that right
under the provision of sec. 169 or under sub-sec. 2 of sec. 774,
and, as authority is, under sec. 169, given to two justices to try
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N.B. this charge, and by sec. 604 a police magistrate has all the power Ann

S.( of two justices, and the offence is specifically named in sec. 773

Rex the accused is “charged before a magistrate’ within the terms of
pur

¢ this section, and, in my opinion, except in localities where the
FoLkins : 1

EX pARTS
McAvay.  of the accused, a person charged as in this case cannot be tried

jurisdiction of summary trial is absolute, without the consent

1. summarily without his consent being obtained, as provided in pr

see. 778, This was the decision of the Court of Queen's Bench
of Manitoba, in The Queen v. Crossen, where an offence similar
to the present was charged, and it was held that a writ of certiorar '
should be granted on the ground that the offence charged came mar
within the provisions of sec. 783, sub-sec. (¢), now sec. 771 of 0
the Code, and subsequent sections, and that the aceused could
not have been tried summarily except after compliance with
sec. 786, now 778 of the Code, notwithstanding the provisions of
sec. 144, now 169. This judgment was followed by Mr. Justice
Weatherbe, of the Supreme Court of Nova Scotia, in The King pun
v. Carmichael and McDonald (1902), 7
lately by the Court of King's Bench of Quebee, in The King
v. Van Koolberger (1909), 16 Can. Cr. Cas. 228

an. Cr, Cas. 167, and more of 1

For the reasons given herein 1 think the convietion should

be quashed Order nisi discharged and conviction affirmed

Annotation Annotation—Criminal law (§ II A—49)—Summary proceedings for obstruct-
— ing peace officers—Criminal Code, sec. 169.

Obstructing T v

8 peace [he decision in Ex parte MeAdam, supra, adds another case

officer to the many conflicting decisions as to summary proceeding
applicable to the offence of obstructing a peace officer when the
prosecution is not taken by way of indictment or by way of the
“formal charge” which takes the place of an indictment in
Alberta and Saskatchewan. The offence is declared by see. 169
of the Criminal Code, and is made punishable either on indiet
ment (which includes the “formal charge” before mentioned
or on summary conviction. In addition to this, sec. 773 declare
that whenever any person is charged before a magistrate witl
obstructing a peace officer engaged in the execution of his duty
or any person acting in aid of such officer, the magistrate may
subject to the subsequent provisions of Pt. XVIL., hear and deter
mine the charge in a summary way. The language of see. 773
corresponds in this respect with sub-sec. (a) of sec. 169. Sectior
773 includes inter alia the offence of assaulting a peace officer
in the execution of his duty, which offence is not included i
sec. 169, but in sec. 206, The assault is one of those specially
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Annotation (confinued)—Criminal law (§ II A—49) - Summary proceedings

for obstructing peace officers—Criminal Code, sec. 169.
designated as “aggravated assaults,” and is indictable but not
punishable on summary convietion, as is the wilful obstruetion

the officer.  Furthermore, sec. 169 includes as an offence
punishable either on indictment or on summary conviction the
wilful obstruetion of any person in the lawful execution of any
rainst any lands or goods or in making any lawful dis-
or seizure. That offence is not included in sub-sec. (¢) of
3 as one of the subjects of a summary trial under Pt. XVI
apart from the extended jurisdiction of see. 777.

In order to find the procedure to be followed where a sum-
mary convietion is sought, reference has to be made to Pt. XV
of the Code, and by sec. 706 Pt. XV. was to apply to every case
in which a person committed an offence for which he was liable
to be punished on summary convietion, but the application of
Pt. XV, was subject to any special provision otherwise enacted
with respeet of such offence.  The question then arose whether
ce. 773 should be treated as regards offences which might be
punished on summary convietion as subsidiary to the provisions
of Pt. XV, or as an independent method of procedure. The

vight of authority seems now to be in favour of the latter theory
[t i also supported by sec. 798, which declares that, with cer-
tain exceptions not material to this question, Pt. XV. shall not
ipply to any proceedings under Pt. XVI. The list of offences
now specified in see. 773 is one of indictable offences, and there
onsequently, no inconsisteney in viewing the procedure of
mmary trial under Pt. XVI. as an alternative for the procedure
by indietment.  This was not always the case, as prior to the
amendment of 1909, see. 773 included under sub-see. (f) certain
igrancy offences which were declared the subjeet of summary
convietion, and which were not to be indictable, such as being
i inmate or habitual frequenter of a disorderly house.  Sub-
eeo (1 was amended in 1909, and later, in 1915, with the result
that no offence is now included in see. 773 which is not indictable
Ihe officials authorized to hold a summary trial under Pt. X V1
are generally qualified also to hold a *summary convietion hear-
ing"under Pt. XV, and, except where the accused has been asked
whether he eleets summary trial or not in the terms of see. h
m which case the record would shew a consent, if given, it i
not easy to ascertain whether the magistrate intended to try a
charge of obstructing a peace officer under the procedure of
PNV or that of Pt. XVI.  In some of the provinces the juris-
diction of summary trial for the offence was absolute without the
consent of the accused: see Criminal Code sec. 776, as to British
Columbia, Prince Edward Island, Saskatchewan, Alberta, North-
West Territories and the Yukon.

PrOcess ¢
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Annotation (conltinucd)—Criminal law (§ II A—49) -Summary proceedings

for obstructing peace officers—Criminal Code, sec. 169.

The forms of summary conviction are Code forms 31, 32 and
3, and the forms of convietion on summary trial are Code forms
55 and 56, The distinetion between the two classes of forms
is that the latter recite that the accused is “charged’ hefore
the magistrate; an expression which does not appear in th
summary conviction forms,  Of course, where the consent is
necessary to summary trial, the bracketed words in forms 55 and
56 indicating that the consent had been given will also appeas
on a convietion under Pt. XVIL as for the indictable offence,

The question of procedure is made important because of the
varying limits of punishment applicable to the different methods
of trial. If the accused is convicted on indietment, the punish
ment may be two years' imprisonment.  The term “indictment’
includes a formal charge, which under sec. 873A initiates a eriminal
prosecution in the Supreme Gourts of Alberta and Saskatchewan
respectively, and takes the place of a true bill found by the
grand jury in other provinces,

If the trial takes place under Pt. XVI. before a *summary
trials” magistrate acting under sec. 773, the accused is liable
on conviction to imprisonment for six months or a fine not ex
ceeding, with the costs in the case, $200, or to both fine and
imprisonment: sec. 781, as amended, 1913, Canada Statutes,
ch. 13, see, 27.

If the defendant is found guilty on a summary convietion
made under the procedure of Pt. XV, the penalty may be six
months’ imprisonment or a fine which must not exceed $100,
but there is no power te impose both imprisonment and fine
The justices making the summary conviction have, under sec
retion to order payvment of costs by the defendant to

735, a dis
the complainant.

Section 707 provides that where there is no direction as to the
number of justices necessary to try the case under Pt. XV, in
the law under which the complaint is laid, one justice may do
s0; but every complaint is to be tried by one justice or two
or more justices, as directed by the Aet or law upon which the
information is framed.

Section 169 makes special provision that a summary convietion
under it shall be before two justices, and by see. 708 such justices
shall be present and acting together during the holding and
determination of the case. The definition of a “justice™ in
Code see. 2, sub-see. 18, gives it the singular or plural meaning
in Pt. XV, according as one or more justices may be necessary
to the jurisdiction in a particular case.  Furthermore, it is de-
clared to include also a police magistrate, a stipendiary magis-
trate, and any person “having the power or authority of two
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Annotation (continucd) Criminal law (§I1A-49) Summary proceedings
for obstructing peace officers Criminal Code, sec. 169,

more justices of the peace.”  Certain police magistrates and
other funetionaries are empowered by provineial authority 1o
lo alone what the law assigns to be done by two justices, and
the power so conferred is what is here referred to and which i
wlopted i see, 604 for the purposes of the Criminal Code

\s to these magistrates, section see. 604, contained in 1t
NI of the Code, provides, inter alia, that every police mag
trate, every distriet magistrate and every stipendiary magistrate
ppointed for any territorial division may do alone whatever is
wthorized by the Code to be done by any two or more justices,
Similar power is conferred upon every magistrate authorized by
the law of the provinee in which he acts to perform acts usually
required to be done by two or more justices,

These provisions of see. 604 bring within the jurisdiction of
a police or stipendiary magistrate offences as to which Pt. XV,
is applicable, whether directed to be tried by one justice or by
two justices.  As to certain offences, any two justices sitting
together constitute the statutory tribunal for a summa
under Pt. XVIL: see see. 771, sub-see. (a 7), and sec.

trial
773, sub-
sees. () and (f). Any two justices sitting together have a xvneml
power of summary trial in the provinces of British Columbia,
Prince Edward Island, Saskatchewan, Alberta, North-West Terri-
tories and the Yukon Territory; but in Ontario, Quebec
toba, Nova Scotin and New Brunswick two justices, s
together, have power of summary trial under Pt. XVL only in
respeet of the offences of theft or receiving not exceeding $10
and with disorderly house cases under sub-sees. (a) and (f) re-
spectively of see. 773.

As to other offences subject to summary trial in those pro-
vinees, the authority is conferred upon police magistrates, dis-
trict magistrates and other tribunals invested by the proper
legislative authority with power to do alone such aets as are
usually required to be done by two or more justices. Certain
lnctionaries are specially empowered in addition to this pro-
vision, such as a Recorder in the provinee of Quebee, a Judge of
tcounty Court in Ontario, Manitoba, Nova Scotia and New
Brunswick,  The entire proceedings would have to be looked at
o determine inoany particular ease whether the police magis-
rate or similar funetionary had proceeded under Pt. XV. or
r Pt XVL upon a charge brought under see. 169, The

clusion of the words * charged before me,” which belong pecu-
rly to convietions under Pt. XVI., would probably not be con-
Clusive that Part XVL had been followed; and if it appeared
that the summary convictions elauses of Pt. XV, had been in-
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Annotation (continued)—Criminal law (§ II A 49 Summary proceeding

for obstructing peace officers  Criminal Code, sec. 169,
voked in the first instance and their procedure followed, the
words “*charged before me™ might be treated as surplusage

The better opinion seems to be that Pt. XVL in no way affect
the jurisdietion or the procedure upon a charge which is being
prosecuted by a complainant as for an offence punishable o
summary convietion, although the same offence might he pros
cuted under see. 773 by way of summary trial before the sam
official

In Rex v. West, 24 Can, Cr. Cas. 249, at 250, 9 OW.N. 4
My, Justice Middleton says

“Rection 169 ereates the offence, and gives to the Crow
the right either to try summarily, when a less severe punishmen
may be inflicted, or, if the Crown thinks the offence is seriou
enough to warrant an indietment, then, at the Crown’s eleetion
the aceused may be prosecuted as for an indietable offence, witl
the result that he has the right of eleetion afforded by see
and with the consequence that, upon convietion, more seriou
The right to choose the mode of pros

N

punishment may follow
cution is a right given to the Crown, and not the right of tl
accused.  His sole right is to seleet the tribunal to tey him if tl
Crown eleets to prosecute for an indietable offence

“The only colour that is lent to the argument for the aceuse
¢) of this |;:||‘|\ml| i erime in the eat

is the mention in see. 77
logue of indictable offences for which persons may be tried sm
marily.  This, I think does not help the argument, for the who
of Pt. XVIL of the Code, sees. 771 to ), relates solely to 1

trial of indictable offences, and see. 773 (¢) must relate to ecas
where the charge against an accused s laid as an indietal

offence.”

That decision was affirmed by the Appellate Division in
v. West (No. 2), 35 O.L.R. 95

In Rex v. Nelson (1901), 4 Can. Cr. Cas. 361, Mr. Just
Drake held that the aceused could be tried for obstrueting
peace officer under Pt. XV., although the charge happened
be brought before a police magistrate having authority und
Pt. XVI. To the same effeet was the decision of Mr. Justi
Walkem, in R. v. Jack, 5 Can. Cr. Cas, 304, 9 B.C.R. 19,
which he said that there was no ground for upholding the «
tention that what is now see. 169 should be controlled by wha
Joth of these decisions were in British Colum!

is now sec, 773.
in which, under see.
offence is absolute without the consent of the party charged
In . v. Jack the sentence was six months’ imprisonment, «

this would be authorized either on a summary conviction or o

a summary trial

6, the jurisdiction under Pt. XVL for thi
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Annotation (conlinued)—Criminal law (§ II A—49) - Summary proceedings

for obstructing peace officers —Criminal Code, sec. 169,

In the opinion of Walkem, J., the punishment on summary
conviction is limited to that specified in sec. 169. Section 781,
providing a different punishment on a trial before a magistrate
with the consent of the accused, would have no application where
the procedure under the summary convietions clauses was fol-
lowed.  Semble, if the charge were for an assault of the officer
in the performance of his duty, sees. 773 and 781 would then
apply, and not see. 169, if the magistrate was one having
jurisdiction only mmder see. 773 and not authorized to act under
sec. 777, Where a police magistrate has authority under see. 777,
the limitation of see. 781 is expressly excluded by sub-see. of

see, 777

e theory that see. 773 limits the power of summary con-
ion ander see, 169 is supported by a Manitoba case, K. v
Crossen (1899), 3 Can, Cr. Cas. 152, and s followed by Judge
Weatherbe, of the Nova Scotia Supreme Court, in K. v. Car-
michacl (1902), 7 Can. Cr. Cas. 167. Both of these cases are
disapproved in Ex parte McAdam, supra. The theory of the
Cre case appears to have been that, if it happened that the
charge under see. 169 came on for hearing before an official
qualificdl as a “magistrate” under see. 771, the procedure of
Pr. XVI beeame obligatory as regards such magistrate, and was
limitative in its effect upon the jurisdietion to make a summary
conviction for the offence.  In Manitoba, as appears from the
reterence above made to see, 771, two justices of the peace, sitting
ogether. had no power of summary trial in respeet of this offence,
their power of summary trial being limited by see. 771, sub-sec
a7), to offences under sub-see. (a) and (f) of sec. 773, while
the oftence here dealt with, of obstructing a peace officer, is con-

viet

tained in sub-see. (e) of see. 773, Two justices in Manitoba,
sitting together, would, by the express terms of see. 169, have
power to make a summary conviction, but would not have any
general power of summary trial under Pt. XVI.  The Court of

Queen’s Beneh of Manitoba said, in effeet, that, no matter what
two

ces might be able to do under see. 169, a police magis-
trate or other functionary who was a summary trials magistrate
under see. 771, did not necessarily have the same power, and
that upon a person being charged before him with an offence
under see. 169, see. 773 at once applied to compel him in hearing
‘in a summary way” to do so subject to the subse-
juent provisions of Pt. XVL, and consequently to take the
onsent of the accused under see. 778,

Stll another theory was advanced in R. v. Van Koolberger,
O Can. Cr. Cas. 228, 19 Que. K.B. 240, in which it was held
hat the procedure of Pt. NVI., including the provision of sec.

the charge
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Annotation (conlinued)—Criminal law (§ II A—49)—Summary proceedings

for obstructing peace officers—Criminal Code, sec. 169.

778 for the defendant’s election or consent to be tried summaril:

applied to a charge under sec. 169 brought before two justices
in the provinee of Quebee who would have no power of summary
trial for an indictable offence except under sub-sec. (a 7) of sec
771 for theft not exceeding $10 and in respect of certain disorderly
house cases.  Mr. Justice Cross there held that as authority is
given to two justices to try such charge by Code sec. 169, and
the offence is specifically named in Code see. 773 (¢), the aceused
is “charged before a magistrate” within the terms of see. 773

although two justices in Quebee provinee are not constituted «
statutory magistrate under Code sec. 771, exeept as to certain
other offences named in sec. 773, paragraphs (a) and (f). He
further held that the decision of the two justices in such a cas
is a “summary conviction,” and subject to appeal as such, although
the procedure of Part XVI. (Summary Trials) is applicable under
Code sec. 706 as a “special provision otherwise enacted with
respect to such offence”: K. v. Van Koolberger, Van Koolberger
(appellant) v. Lapointe (respondent), 16 Can. Cr. Cas, 228, 19
Que. K.B. 240.

As pointed out in Ex parte McAdam, supra, and in Daly’s
Criminal Procedure, 2nd ed., 386, the decision in R. v. Crossen
may have been influenced by the circumstance that, for some
reason not disclosed, the Crown was not seeking to sustain the
conviction in that case.

It is submitted with deference that the most consistent theory
amongst the various opinions referred to in these conflicting e
is the one to which effect is given in . v. West, 24 Can. Cr. Cas
249, 9 O.W.N. 9 (affirmed on appeal), and in Ez parte McAdam,
supra, by Mr. Justice White of the New Brunswick Court.

The provision as to summary trial by a police magistrate
for the offences stated in sec. 773 with the defendant’s consent
is one which originated in Ontario, and was extended, with
various limitations as to the functionary upon whom this judicial
power was conferred, to the other provinees of Canada. The
summary trials provisions of see. 773 are to be viewed as entirely
independent of the power of summary conviction. While, prior
to the amendment of 1909, some offences were specified whict

were not indietable, the general scope of Pt. XVI. was always
for the trial of minor indictable offences, and in its present form
it embodies no offences but those which are indictable. The
svstem of summary trial under Pt. XVI. bears the general heading
“Summary trial of indictable offences,” and its provisions are
to be entirely disregarded in pursuing a prosecution as for an
offence punishable on summary conviction. Prosecutions for in-
dietable offences are matters peculiarly under the control of the
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Annotation (conlinued)—Crimical law (§ II A-—49)—Summary proceedings

for obstructing peace officers—Criminal Code, sec. 169.

Crown authorities, but where anindictable offence is also made
punishable on summary conviction as an alternative method of
procedure, a private prosecutor is enabled not only to initiate
n charge, but to carry the same forward to its ultimate hearing
and disposition. He is the plaintiff in the proceedings, and has
a status to be awarded his costs of the prosecution as against the
defendant in case the latter is convicted.

[t will be seen from this that the application of Pt. XVI. in
limitation of the power of two justices or of a police magistrate
10 make a summary convietion would have the effect of depriving
a private prosecutor of a substantial remedy which he has under
Pt. XV, in advancing his own cause of complaint against the
defendant for an infraction of the criminal law under see. 169.
It may, of course, be that his prosecution might be superseded
by the action of the Crown authorities in intervening in his
proceedings under Pt. XV., but that is quite a different matter
from being dependent entirely upon the Crown authorities to
prosecute his sworn information before a magistrate, as he would
be dependent in many jurisdictions in Canada if Pt. XVI. has
the limitative effect indicated in the Crossen case

If the only information before the magistrate is one laid by
the peace officer or other party aggrieved in which he expressly
asks a trial under the Summary Convictions Act (Code Part XV,),
heing satisfied to have the lesser punishment imposed which is
applicable to that procedure, it may be doubted whether the
magistrate would have any authority to turmn the case into a

summary trial” under Part XVI. without the prosecutor’s
consent, or to proceed with a preliminary enquiry and committal
for trial without a fresh information. See Ex parte Duffy, 8 Can,
Cr. Cas. 277; Re McMullen, 20 Can. Cr. Cas. 334, 8 D.L.R. 550;
R. v. Mines (1894), 1 Can. Cr. Cas. 217, 25 Ont. R. 577, R. v. Lee,
2 Can. Cr, Cas. 233; R. v. Shaw, 23 U.C.Q.B. 616: R. v. Dungey
5 Can, Cr. Cas. 38, 2 O.L.R. 223. W. J. TREMEEAR.

TWEEDIE v. The KING

Nupreme Court of Canada, Sir Charles Fitzpatrick, C.
Idington, Duff and Anglin, JJ. November

J., and Davies,
1915.

I Avverse possessioN (§ 1 H—41)—CoNTINUOUS USER OF TIDE LANDS—
Foresnore—LoST GRANT.

Continuous user of a foreshore adjoining one’s land for booming pur-
poses, for upwards of forty years, affords as strong an instance of adverse
possession as ean be had of tide lands, from which a prior like user may be
inferred or a lost grant presumed,

2 Esivest pomais  (§ T C 2—150) —Exeropriation By Crown—Cowm-
PENSATION T0O OWNER BY ADVERSE POSSESSION,

In order to entitle an owner to elaim compensation for the Crown's

expropriation of a foreshore adjoining his land, he need not establish
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his ownership by a documentary title, but his title may be founded on ad-

VETSe POSSession

3. Evibesce (§ IX—675)—ApMissions BY CROWN—PRIMA FACIE EVIDENCE

OF TITLE BY POSSESSION,
An instrument constituting an admission touching the title to lands
claimed by adverse possession, made by the only executive authority
competent to make it on behalf of the Crown, is admissible in evidenes
against the Crown, and is prima facie evidence of title by possession
22 D.L.R. 498 ‘an. Ex. 177, reversed.|

AvpEAL from a judgment of the Exchequer Court « [ Canada
22 D.L.R. 498, 15 Can. Ex. 177, awarding compensation for land
expropriated for purposes of the Intercolonial Railway

Teed, K.C'., and Lawlor, K.C'., for the appellant.

Baxter, K.C.,Att'y-Gen'l of New Brunswick, for the respondent

Sir Cuaries Frrzearnick, Cu.—The pleadings and evidene

are o fully dealt with by my brother Judges that it will not b
necessary for me to do more than state briefly the conclusion |
]I:l\"‘ |"‘;||"||“l.

The grant to the appellant of lot 37 did not include the adjacent
foreshore, but 1 think appellant has established a possessory titls
to it.  The evidence shews sufficient continuous use of the boom
extending over the foreshore for the purpose of retaining the float
ing logs.  The only other question that arises is as to the natur
of this use of the foreshore and its consequences.

It seems to me that it is strietly analogous to the common
practice of mooring vessels to the bank in such a way that rising
and falling with the tide, they rest at extreme low tide on the soil
of the foreshore.  This is the right or privilege known as ground-
age and in respect of which dues are payable. It is recognized
that this right like that of anchorage is one directly affecting the
soil and its use raises a presumption of ownership of the soil.  Se
the judgment of Erle, C.J)., in Le Strange v. Rowe, 4 I, & 1. 1045

It seems to me that this floating of logs that ground at even
tide upon the soil of the foreshore affords a strong instance of
such possession as can be had of lands covered by water at the
flow of the tide; it is incompatible with any ordinary use to which
the foreshore could be put by anoth r as owner.

The case must be referred back to the Exchequer Court to
fix the additional compensation to which the appellant is entitled
in view of the fact that he is the owner, not only of lot 37, but of its
.‘lllj:lm-ln foreshore.

The appellant is entitled to his costs of this appeal.
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Davies and IninGron, JJ., dissented.
Durr, J
LrOversy we

The lands that are the subject matter of this con-

re taken for the purposes of the Intercolonial Railway

under the provisions of ch. 143, R.8.C., on September 21, 1910.

On July 16, of the same year, the following minute had been
passed by the Lieutenant-Governor in Council of New Brunswick:
Memoradum and report of the Hono rable Attorney-General for  the
formation of the Committee of the Executive Council.  The Attorney-
General reports, that it is proposed to make a diversion of the line of the Inter-
colonial Railway from Nelson to Loggieville in the County of Northumber-
land, in the Provinee of New Brunswick, and the Minister of Justice of Canada
has, through his agent, Warren C. Winslow, Esquire, K.C., of Chatham, N.B.,
ipplied for a disclaimer of damages oi aceount of taking for use of the said
Intercolonial Railway, certain lands covered with water, situate below high-
vater mark, on the Miramichi River, at a point ealled Walsh’s Cove, the parti-
lar lots being deseribed as follows

Lot number 86, beginning at station _00-77 on the eentre line of the right

of way of the new diversion at its interseetion witli the eastern side line of the
Russell Wharf, so ealled; thenee northwesterly by the said line seventy-five
75) feet, more or less, to a point distant seventy-five (75) feet at right angles
north-westerly from the centre line; thenee easterly parallel to the centre line
1 distant therefrom north-westerly seventy-five (75) feet at right angles
four hundred and thirty (430) feet, more or less, to the prolongation of the
y of the property of Walsh Brothers at a point distant seventy-

estern bounds
five (75) feet, north-westerly at vight angles from the eentre line, thence by
he said western boundary and prolongation south-casterly, erossing the centre
¢ four hundred and seventy (170) feet, more or less, to a point on the south

v shore of the river Miramichi, so ealled, at highwater mark: thenee north
westerly by the shore at highwater mark, four hundred and ten (410) feet, mor
i less, to the eastern side line of the Russell Wharf aforesaid; thence by the
il eastern side line fifty (50) feet, more or less, to the place of beginning,

ontaining 154,330 square feet, more or less

Lot number eighty-four, beginning at the interseetion of the centre line
of the right of way of the new diversion with the western boundary of the
property of the said Dominion Government; thence by the said boundary
rth-westerly seventy-five (75) feet, more or less, to a point distant seventy
five (75) feet at right angles north-westerly from the centre line; thenee easterly
parallel to the eentre line one hundred and fifty (150) feet, more or less, to
the eastern boundary of said property at a point distant seventy-five (75)
feet at right angles north-westerly from the centre line; thenee south-easterly
by the said boundary crossing the centre line, and the shore of the river Mira-
chi, so ealled, at the original highwater mark, three hundred and ninety
00) feet, more or less, to the eastern boundary of the property of Walsh
Brothers, thence north-westerly by the said eastern boundary four hundred
nd ten (410) feet, more or less, to the place of beginning, containing 48,350
quare feet, more or less, and containing in both lots 202,680 square feet, more
I'he Attorney-General having carefully inquired into the matter has ascer-
tuined that the owners of the lands above mentioned along the shore, elaim
thut they are entitled to the land covered by water in front of their said lands
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to the channel or to a line drawn from the north-easterly corner of the Russell
Wharf, to the north-westerly corner of the Loggic Wharf, with the exception
of the property elaimed by the Walsh Brothers, and that the said land covered
by water has been used for over sixty years by the owners of the said lands for
booming purposes and otherwise, and that blocks have been built in front
along the channel for said booming purposes for over sixty years, He is
therefore, of opinion that whatever rights the provinee may have formerly
had in the said lands covered by water, that said rights have become extin
able to set up any elaim to the same.  He

guished, and that it would be inac
therefore, recommends that upon His Honour the Lieutenant-Governor appro-
ving of this minute, that the Minister of Justice be informed that the said
Province of New Brunswick lays no elaim to the said lands covered by water
and situate below highwater mark, and that the Department of Railway

must deal with the parties elaiming said lands and lands covered by water

And the Committee of the Exeeutive Couneil concurring in the said recom
mendation

It is accordingly so ordered
Certified:  Passed July 16th, 1910

(Sgd) Jor Howe Dicksos
Clerk of the Exeeutive Couneil of N.B

This instrument constitutes an admission touching the titl
to the lands in question, made by the only executive authority
competent at the time to make admissions on that subject on I
half of the Crown; and, therefore as an admission on behalf of
the Crown, it is admissible in my opinion in evidence against the
plaintiff in this proceeding.

This admission, of course, does not operate as a conveyane
but it is primd facie evidence of title by possession.  And it |
sufficient for the purposes of this appeal to say (applying the
well settled principle that enjoyment of “all the beneficial uses
of the foreshore™ for 60 vears, which would naturally have heer
enjoyed by the direct grantee of the Crown. Lord Advecate
i® sufficient to establish a cas

Young, 12 App. Cas. 544, at 5
of title by possession), that the evidence as a whole (while it co
gently supports), contains little or nothing to detract seriously
from the strength of this primd facie case.

There should be a reference back to ascertain the amount ol
compensation to which the appellant is entitled in respect of th
parts of the foreshore and solum taken. 1 should not disturh
the finding in respeet of the value of the upland taken, or in respect
of compensation for injurious affection of the upland.

ANGLIN, J.:—For the construction of a line of railway, known
as the Chatham Diversion of the Intercolonial, the Crown has

taken a portion of lot 37, admittedly the property of the defen-
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dant.  In respect of this piece of upland, including riparian rights,
he has been awarded in the Exchequer Court as compensation, the
sum tendered by the Crown, $2,150.  The Crown has also utilized
for its railway a portion of the foreshore in front of lot 37, to which
the defendant has hitherto in his litigation unsuceessfully asserted
title.  On the present appeal he seeks to have his title to the fore-
shore established, or, in the alternative, his right to an easement
over it for the booming of logs, and to receive compensation in
respect thereof, and he also elaims inereased compensation for
the upland taken and injuriously affected

In regard to the latter elaim, 1 have not been satisfied that the

mmount allowed by the learned trial Judge is inadequate.

I also agree with the learned assistant Judge of the Exchequer
Court, that the grant to the defendant’s predecessor in title of
lot 37, bounded by the waters of a tidal river, did not carry to the
grantee title to the foreshore, It should scarcely be necessary
to say that the order in council passed by the provineial govern-
ment disclaiming any interest in the foreshore in question does not
vest title to it in the appellant.  But if he was in possession when
the expropriation proceedings were instituted, his inchoate holding
title, though short of the statutory 60 years duration, would avail
as a defence against everybody but the true owner, and inasmuch
as, if the defendant is not the owner, the title would be in the Crown
in right of the Provinee of New Brunswick and not in right of the
Dominion, the disclaimer of the former may be of importance,
Moreover, if the defendant had possession when the expropriation
proceedings were commenced and the Crown had been out of
de facto possession for 20 years, the statute 21 Jae. 1., ch. 14, may
be an obstacle in the plaintifi's path.  Doe d. Watt v. Morris, 2
Bing. N.C. 189; Emmerson v. Maddison, [1906] A.C'. 569. But,
in the view I take of the defendant’s claim of title by possession,
it is not necessary to dwell upon these aspects of the case,

In %o far as the defendant’s elaim to a prescriptive easement
rests upon the Prescription Aet (C.8., N.B., 1903, ¢h. 156), he
encounters the difficulty that the alleged right of booming logs
had not been exercised for several years before this action was
brought (sec. 3).  His claim to an easement apart from the opera-
tion of the statute, need be considered only if his elaim of title by
possession to the solum cannot be supported. After hearing the
evidence in support of this latter elaim the trial Judge deemed it
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isufficient I'he question is one of fact, and the judgment i
favour of the Crown should be interfered with, only if upon a care
ful consideration of the evidence, it is clear that the conclusion
reached is erroneous

In order to establish title by possession to a portion of the fore-
shore, it i not necessary to prove the same exclusive possession of
it, which would be requisite in a case of uplands. A grantee of
foreshore holds it subject to the jus publicum of navigation and
fishing, and a similarly restricted title to it by possession may be
established by proof of such beneficial enjoyment as a grante
holding subjeet to this jus publicum might have exercised.  Lord
Vdvocate v. Young, 12 App. Cas. 544, at 553; Moore on Foreshore
3rd o), pp. 658, 660, 779, note (1), and 830, n 28 Hals., pp
iR-0) In Johnston v. O'Nedl, 11911 A.C. 552, at 583, Lord

in Lore

Maenaghten, quoting from the speech of Lord O'Ha
\dvocate v. Lord Lovat, 5 App. Cas. 273, at 288, said

As to possession, it has been said in this House that “it must be considered

This same passage was quoted with approval in Kby v. Co
deroy, [1912] A.CL 599, at 603 I'his restriction upon the natur
of the possession requisite must be borne in- mind in considering
the sufficiency of the ease made out.  What is that case?

I'he upland lot No. 37 was granted to Thos. Loban in 1798
We have no evidence of any dealing with the foreshore by hin
He died in 1817 By a lease dated August 29, 1818, his executor
i his devisee demised to Robert Young for 15 years from Jul

1, 1817, inter alia

the privilege of erecting a boom for the purpose of securing timber, et
nt of the said lot No. 37, from the upper line of the said lot 37 down strear
intil it comes to the distance of 50 feet from the upper part of the boom no

iied by Francis Peabody, Esq
I'here is no evidenee of actual occupation under this lease, anc
it may be contended that the lease itself is as consistent with

claim by the Lobans to an easement of the right to boom logs a

it is with an assertion of a title to the solum of the foreshore But
see Van Diemen's Land Co. v. Table Cape Marine Board, [190¢
ALCL 02, 99, and Le Strange v. Rowe, 4 F. & F. 1048,  The next
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piece of documentary evidence is not subjeet to this observation.
It is the will of Jane Loban, widow and devisee of Thos. Loban,
made in 1852, whereby she devised to her son, John Loban, the
foreshore in front of lot 37 ““to the outside of the boom in front.”
Meantime the evidence of the actual presence and use of the boom
itself commences,

His Honour Judge Wilkinson, aged 89 vears, and a resident of
Chatham for 75 years, formerly County Court Judge of the County
of Northumberland, deposed to the existence and use of the boom
for storing logs from 1850 for a number of vears, down to a period
some 20, 30 or 40 vears ago."”

Jas. Curran, aged 78, who resided in Chatham all his life, can-
not remember when the boom was not in front of the Loban lot.
His memory goes back to 1846, The boom was first used to his
knowledge by Joseph Cunard, then by Johnston and MacKay,
and later by Ritehie and by Muirhead.  He remembers constant

27 or 28 vears ago and a subse-

user of the boom down to about
quent user some 8 or §) years ago.

Jas. Mowatt, aged 81, knew the Loban property for 60 years
He had a shop on part of it for 25 years prior to 1880.  The boom
was maintained during that period.

Jos. Synott knows of the existence of the boom since 1850,
He and Mowatt, however, state that they think the user of it for
storage purposes ceased about 1884 or 1885,

\lexander Fraser, aged 81, came to Chatham in 1846. He
remembers the bloek to which the boom was attached from about
that time, and that the Rainnies used the boom from about 1847
to 1850,

In 1862 John Loban devised to his widow, Jane Grey Loban,
the foreshore “to the outside of the boom in front.”

Allan Ritehie deposed that the firm of D. & J. Ritchie made
payments of rent for the use of the boom in question, first to John
yto 1873, when

Loban and afterwards to Jane Grey Loban from 18;
it was leased to Muirhead.

Jas. Robinson deposed to the use of the boom from 1861 down
to about ten years ago.

The defendant Tweedie, 65 years of age, gives evidence of the
onstant use of the boom from his earliest recollection, down to
I886 by lessees or licensees of the Lobans and to subsequent inter-
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mittent use of it, down to about ten or twelve years ago. He
acted as solicitor for Jane Grey Loban and drew a lease of the
boom from her to Muirhead in 1873.  He also proves payment of
rent for the boom by Muirhead to Jane (i. Loban, and the user
of it by Muirhead down to 1886 and subsequently by Richards.

John Johnson, a witness called by the Crown, says that 60
vears ago the boom was an old established boom and that it was
used for many vears until some time, he cannot say how long,
after the burning of the mill in 1873.

There is also evidence from Alexander Fraser that he had
heard that the boom existed long previous to 1845, but this |
treat as inadmissible.

In 1892, Muirhead’s interest as lessee of the boom was sold
by the sheriff and bought by the defendant. In 1895, Jane G
Loban demised to the appellant inter alia the boom privilege for
a term of thirty vears. This he assigned to Helen Russell. In
1906 Jane G. Loban conveyed to the defendant her reversion in
the property, including the block and boom, and assigned to him
her rights under the existing leases.  In 1909, Helen Russell sur-
rendered her rights to the defendant. There is no contradiction
of the oral evidence of occupation and there is no suggestion that
all the documents mentioned were not executed and delivered for
substantial consideration and in good faith, no question of title
having then arisen. They leave no room to doubt the character
of the right to the foreshore which the Lobans asserted and make
clear the intention with which the acts of occupation were per
formed. Duke of Beaufort v. Aird, 20 Times L.R. 602. While
the gtorage of logs at high tide may not have involved any actual
possession of the solum of the foreshore, at and for some time be-
fore and after low tide the logs undoubtedly lay upon the solum
itself.  Le Strange v. Rowe, 4 F. & F. 1048, at 1052
the block to which the booms were attached, though perhaps out-

Moreover,

side-the foreshore, was a permanent structure and the booms were
themselves secured by pickets.  They would not otherwise have
held in place. These were, in my opinion, acts indicative of an
assertion of ownership, such that those interested in disputing
the title asserted by the Lobans would so understand them. Coul
son & Forbes, Law of Waters (3rd ed.), 29-39.

Having regard to all these circumstances, I think the user of

the foreshore shewn to have been made by the predecessors in

th
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title of the defendant and their lessees or licensees was of the char-
acter necessary to support a claim of possessory title. Continuous
user of this kind from 1840 to 1885 or 1886, is clearly shewn by
the evidence and it indicates that the Loban boom was well known
and established for years prior to 1840 or 1845, bevond which the
memory of living witnesses does not go.  There is no reason to
suppose that the booming privilege demised in 1818 to Robt.
Young was not exercised or that the assertion of ownership of the
foreshore by the Lobans and occupation of it under them, do not
date at least from that time. Rogers v. Allen, 1 Camp. 309;
Vit y=Gien’l v. Emerson, [1891] A.C. 649, at 658. The reference
in the lease of 1818 to the f:

shore was then occupied by a boom held by Francis Peabody

t that an adjacent part of the fore-

is significant in this connection. If the later user of the Loban
boom has been intermittent it would appear to have been only
because owing to the burning of mills and other causes permanent
tenants for it were not available. There is no evidence of any-
thing to suggest abandonment of the foreshore or of the right to
use it for booming purposes.

From a continuous user of upwards of 40 years (such as has
been actually proved in this case), an earlier like user may readily
be inferred. Chad v. Tilsed, 2 Brod. & B. 403, at 408. This,
coupled with the lease of 1818 and subsequent documents indica-
tive of the character of the right asserted (Re Alston’s Estate, 28
LT. (0.8.) 337), in my opinion suffice to support the defendant’s
claim to a possessory title under the New Brunswick statute, 6
Wm. IV, ch. 74 (now C.S.N.B., ch. 139, sec. 1).

If it were necessary for him to invoke the doetrine of lost
grant, even a shorter user than has been proved might warrant
the presumption of such a grant; 28 Hals., 371 (g); Moore's Fore-
shore (3rd ed.), p. 398; Duke of Beaufort v. Mayor of Swansea,
b Ex. 413; Re Alston’s Estate, 28 LT, (0.8.) 337.  Although the
statute of 8 Wm. IV, ch. 1, probably precludes a presumption of
a grant made subsequently to 1837, it presents no difficulty in
presuming a grant prior to that date.  The evidence proves actual
possession from 1840 at least to 1886, if not 1902, and warrants

i mierence of assertion of ownership and possession consistent

therewith sinee 1818, and there appears to be no reason why a lost
grant of a date earlier than 1837 should not be presumed.  Taylor
on Evidence (10th ed.), 138; Turner v. Walsh, 6 App. Cas. 636.
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Although in most instances the Courts have, no doubt, dealt
with ambiguous and equivoeal grants of upland, and the question
presented has been whether the proof of user of the adjacen. fore
shore was such as warranted it inclusion in the grant of the up
land, such eases ax Lord Advocate v. Young, 12 App. Cas. 541
and Mulholland v. Killen, Tr. R. 9 Fq. 471, at 481, would seem
to be authorities for the view that, although the deseription of the
riparian lot cannot be said to include any part of the adjacent
foreshore, a grant of the latter may be presumed from long user
Ihat title to foreshore may be acquired against the Crown by
oceupation for the statutory 60 vears in cases where the grant of
the upland clearly does not include it, is, I think, not open to

land, 199

doubt. 6 Encyve. Laws of Eng

The evidence adduced by the defendant in support of his po
session is as satisfactory as could reasonably be expeeted, having
regard to all the circumstances nd it should, in my opinion
be held that he has established t to the foreshore in question

It is quite elear that the compensation which has been allowe

him is confined to the damage sustained by deprivation of and

injury to his upland property and riparian rights incident thereto

Nothing has been allowed for his interest in the foreshore, it having

been held that he had none As already indieated that inter
is subject to the jus publicum of navigation and fishing, and it
quite possible that any user of the foreshore 1eh as the defendant
alleges he contemplated was out of the questio Anv possibilit

of obtaining a license to so use it he s entitl o have take

mto aceount (eda Rapids Manufacturing Co, v. I le. 16
DR, I6S, [1914] ACL 569; but its remoteness must also b

considered Cunard v. The King, 43 Can, S.( SN I'he value

of the foreshore in question in former years for booming purpose
may perhaps be estimated from the rental paid for the privileg

but the revenue which would have been derivable from this o

any other available source, now or in the future, had the Chathar

Diversion not been undertaken, may be greater or smaller tha
formerl It must also be borne in mind that in the $2,150 alread
allowed as compensation there is included a substantial sum for
riparian rights, and it may be that the situs of the pier or bloc
to which the boom was attached and of part of the hoom itself i

not included in the property to which the defendant’s title ha
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bheen established.  Fitzhardinge v. Pureell, [1908] 2 Ch. 139, at
166

On the whole, while the appellant is entitled to some addi-
tional compensation in respeet to his interest in the foreshore, |
think we are not in a position to fix the amount which should b
allowed him, and that the ease must be referred baek for that
purpose to the l'l\rht-t[lu'l Court

I'he appellant is entitled to his costs of this appeal

Appeal allowed

BANKERS TRUST v. OKELL.

British Colwmbia Court of Appeal, Macdonald, CJ.A., and Ireing, Galliher
and MePhillips, JJ.A. March 7, 1916

| CoORPORATIONS AND coMmpanies (§V 3263 LAABILITY AS conTRI

UTORY ALLOTMENT OF COMMON STOUK IN PLACE OF PREFERRED
Nvnemy

I'here is no binding subseription contraet effeeted as to charge o sub

eriber with hability as a contributory by allotting to him common shares

n place of preferved stock he applied for, the subseriber at the time of the
dlotment not being a direetor and having no knowledge of the company

nability toissue such stoek, and even had he aseertained from the art

nd memorandum of i

poration the corporate powers to issi

ek he would have found the company empowered to issue then
Bankers' Trust and Barnsley, 20 D LR 21 BOCR 130, fol
elds Oakes v. Turquand, 36 L. J Ch. 949, at 964, veferved 1

Arrearn by applicant  from order of  Hunter, C..B.(

FoA MeDiarmid, for applicant

Vaclean, K.C, and H. W. R. Moore, for Bankers Trust

Macnoxawn, CJLA I agree that the appeal should be al
lowed for the reasons to be handed down by my brother Galliher

Inving, JA I think, with deference to the Chief Justie
ippealed from, that our decision in the Barnsley ease, 21 DR
623, 21 B.OCUR. 130, must govern this eas I would allow the
Apped

Gariner, J.A This Court has already  decided in Re
B ‘ Trust and Barnsley, 21 DR, 623, 21 B.CR. 130
following the decision of the Court of Appeal of Ontario in K
Palcnham Pork Packing Co., 12 0.1 R. 100, that the shares issued

ceompany were common and not preferred shares, and that

ley was not liable as a contributory

Unless a distinetion ean be drawn on the ground that Okell
wis o direetor and acted as such between the allotment of shares
wid the going into liguidation of the company then this case is

governed by our decision in the Barnsley eas

I'werpn
'
'ue Kina

Anglin, J.

Statement
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Okell made three applications for shares. The first applicatior
was for one hundred shares of the capital stock of the compan
without specifying common or preferred, and it would be open te
the company to allot him either

As a matter of fact these hundred shares allotted are deseriby
in the interim certifiecate which contains the notiee of allotment
as 100 ten per cent. preference shares.  These were accepted b
Okell and he savs in his evidenee that any conversations he ha
with the brokers for the sale of the shares was for preferred share
so that their minds were ad idem as to the class of shares, but
under our decision in the Barnsley case the company had ne
preferred shares, and there was no basis for the contract. The
notice of allotment of these shares is dated January 15, 1913

A second application was made by Okell for 50 shares of te
per cent. preferred stock and notice of the allotment of thesebean
date of January 28, 1913

The third application of Okell is similar to the second only for

250 shares, and the notice of allotment bears date January 31
1913

John Edward Allen, the liquidator, says in his evidence that
Okell was appointed a director on January 30, 1913, but that he
(Okell), was not present at the meeting, and that no notice o
his appointment was sent him, and Okell swears he knew nothing
of the appointment until just before the meeting of February 24
1913, which he attended. Allen also says in answer to a question
by the trial Judge that Okell was appointed after his shares had
been allotted to him

At the meeting of February 24, 1913, the first one attende
by Okell, the minutes of the previous meeting, including a list «
shares allotted among which was an allotment to Okell, were re
and confirmed and Okell took part in this meeting and moved tv
or three resolutions

He attended again on March 13, 1913, and then beeame av
for the fir ime that the compa W bad shap |

to dav until the ISth, the dire

meeting was continued from d

tors trving to devise wa nd means to save the con

without avail, and the company then went into liguidation. Und
these circumstances is Okell in a different position to Barn
who was a shareholder simply? Al his shares had been allotte

to him before he was appointed a direc

271
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In this connection I quote from the judgment of the Lord

Chancellor in Oakes v. Turquand, 36 1L.J. Ch. 949, at 964

In a still later e, that of Ex parte Peel, Re Barned's Banking Co., 1. R

Ch. 674, Lord Cairns expressed an opinion on the subject to which 1 en
rely subseribe.  He said

It is the bounden duty of a person to aseertair

t the earliest practi

le moment what is the charter or title deed under whiel
company in which he has agreed to become
business. 1 think he ought to b

the v shareholder is earryving on
held bound to look to the memorandum
irticles of assoeiation before he applies for shares.  But even when the
morandum and articles of association are not in existence at th
think

time, 1
it the very lutest when he receives his allotment of shares, he ought to

himself that there is nothing in the memorandum or

wrticles of asso
tion to whieh he desires to make

wny objection Fhis appears to me to
v down a clear and precise rule, which will render

unnee
v each ease, whether a reasonable time has or has not ol
ence may be pssumed

wry the considers

wped from which

Had Okell, when these shares were allotted to him, searched th
memorandum and articles of association, he would have found

the company had power to issue preferred shares. Was he
onnd to go further and search the books of the company to aseer
tain if those shares were regularly and properly issued and if

did not do so, is he now estopped from setting up that they are

preference shares?  Had he been a direetor at the time thes

called preference shares were issued, it may very well he that

would be taken to have had actual notice and would I

topped, but we have been referred to no ease, nor have | heen

to find one, where a shareholder who afterwards b

ctor 15, in respect of his shares (unless he goes bevond the

norandum and articles of association and aseertains that the
essary steps were taken for the proper issuance of the share

pped from saving that there was no contract hetween the
spany and himself. Tt is not a case «

f a voidable contract but
v contract at all

Fhe appeal should be allowed and the plaintifi struck from
list of contributories

MoPuieaes, JAL, dissented

DUBE v. ALGOMA STEEL CO.

Supreme Court, Appellate Division, Meredith, .J 0., Garrow, Maclaren,
Magee and Hodgins, JJ. A, January 24, 1916
Masrer AND SERVANT (§ 11 A 6-122) —LIABILITY TO SERVANTS OF THIRD
PERSON—HIRED CREW - DUTY A8 TO SAFETY
Ihe hirer of & crane owes a duty to the erew furnished with it to so
reet and supervise the operation as to provide for the safety of those
engaged in it and to employ a system which will insure the workmen

"

Lppeal allowed N

BANKERs
I'rust

'
OKELL

8.0



ONT.

5.0

Dune
v
ALGoMa
Srekt
‘o

Statement

Dominion Law Rerorrs |27 D.L.R

wgainst injury, no matter whose servants they are, and in the absence of
the owner's knowledge of the character of the work to be performed witl
it and his undertaking to supply a machine capable of doing it, ther:
being no contributory negligence or volens, the hirer and not the master
of the erew is responsible for the death of a eraneman oceasioned by the
overturning of the machine in course of operations,

[Compare Balfour v. Bell Telephone Co., 24 D.L.R. 395, 34 O.L.R. 144

2. Master anp servant (§ 11 E 1-210)—Feiow  servasts—Hine
CREW

T'he crew furnished with the hiring of a crane do not necessarily becom:
the servants of the hirer or the fellow-servants with those in his employ

[See. 3 (¢) of the Workmen's Compensation Act, R.S.0. 1914, ch. 141
considered; MeCartin v. Relfast Harbour Commissioners, [1911] 2 1R
143, referred to.|

AppEAL from the judgment of Britton, J., in favour of plain
1iff and dismissing the action against one of the defendants brought
by widow and administratrix on behalf of herself and children
to recover damages resulting from death. Affirmed

The judgment appealed from is as follows

A travelling derrick owned by the paper company, and usually
operated for their own business upon their own premises, was
with its crew—consisting of the deceased Martin P. Dube as
engineer and a fireman—hired by the steel corporation to do som
work upon the premises of the steel corporation. The work wus
to be of comparatively short duration, and the steel corporation
was to pay $40 per day for the use of the derrick and these two
men. The derrick was handed over and by its engineer and fire-
man moved from the tracks upon the premises of the paper com
pany to the tracks of the steel corporation

There is no evidence that the paper company knew the pre-
cise work the derrick was to do, beyond this, that it was intended
to lift and remove something of the weight of five, six, or seven

tons. Neither the engineer nor the fireman knew until actually

at work.

While Dube was lifting by the derrick an iron tank of the
steel company from one side of the track to replace it upon a flat
car on the other side of the track, the derrick was overturned and
fell, in its fall instantly killing Dube

The plaintiff alleges negligence on the part of both defendants
and sues both, treating them as jointly liable. The negligence
assigned is

(1) That the track was unsafe and insecure by reason of
absence of proper ballasting and bracing.

(2) In not furnishing Dube with proper and adequate equip-

ment for earrying on his work.
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(3) For having a defective system in doing the work as it was
heing done at the time when Dube was killed.

(4) In failing to employ competent persons to assist Dube in
his work.

(6) In failing to have the derrick properly stayed with out-
riggings.

(6) In failing to have the derrick properly fastened to the
rils by elamps or braces.

(7) In using defective plant and in not having proper super-
intendence,

Particulars were ordered and furnished as to the negligence
of each defendant relied upon by the plaintiff.

At the close of the evidence, each defendant moved for the
dismissal of the action, and objected to the case going to the jury
I reserved my decision, and submitted questions to the jury
The following are the questions and answers:

(1) Was the defendant the Lake Superior Paper Company

guilty of any negligence which caused the death of Martin P
Dube? A. Yes

(2) If so, what was that negligence” Answer fully. A. In
not furnishing proper equipment, clamps and ballast, in deck of
CTane

3) Was the crane a safe or dangerous machine at the time
when used and as used by the defendant the Algoma Steel Cor-
poration? A, Yes

{) If dangerous, in what respect was it dangerous? A. In
not being properly clamped to track or blocked under decking
Deck of erane not being properly ballasted.

5 Was the defendant the Algoma Steel Corporation guilty
of negligence which cavsed the death of Martin P. Dube? A. Yes

6) 1f so, what is the negligence you find?  Answer fully.
A. In not having a proper rigger to superintend the work that
had to be done.

7) Could the deceased Martin P. Dube, by the exercise of
reasonable care, have avoided the accident? A. No.

8) If so, what could the deceased have done? A. Nothing
more than he did.

) Damages” A, Each company to pay $1,500 to widow

Damages,
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£3,000. 1f both companies are liable, each to pay £1,500; if only
one, that company to pay the $3,000.

No question was submitted to the jury as to whose servant
Dube was at the time of the accident. The facts were not in
dispute.  Upon the undisputed evidence it is a question of law.

In the answers of the jury, the answer to the 3rd question is
“Yes.” That, of course, is ambiguous; on being asked if they
meant “dangerous,” they answered in the affirmative, but ap-
parently the elerk omitted to take down the answer in that way
No harm, however, can result from that, because the answer 1o
the 4th question shews that the jury clearly found that the
machine was dangerous.

I have read with great interest the exhaustive and carefully
prepared argument which counsel kindly sent to me in accordance
with leave given at the trial; but, as this ease was tried by a jury
the only thing for me is to determine whether there is any evi
dence which should properly have been submitted to the jury,
upon which they could reasonably be asked to find negligence,
and how, upon the answers to the questions, the judgment should
be entered.

The jury said, and that was the only negligence found by
them, that the paper eompany was negligent “in not furnishing
proper equipment, clamps and ballast, in deck of crane.”  The
crane was of standard make. So far as appeared, no accident had
happened from using it. It was represented by the paper company
that it would lift six or seven tons, and that was shewn to be true, a
it did lift that weight. The clamps might or might not be with it
There was a place for elamps, and the use of clamps would depend
upon its loeation on the ground and for what weight the cran
was to be used. The other equipment mentioned was ballast
The ballast would simply be stone, or some heavy material, upon
the deck, ready to be placed on the side opposite to where the
crane and its load would swing.

Blocking was not mentioned by the jury, but there was evi-
dence that blocks might be placed under the overhanging edge of
the deck of the derrick and upon the ground upon the side over
which the erane hung. Such blocks could easily have been found
and are not, in my opinion, any part of what properly could be
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called “equipment.” It is manifest that the danger was in the
using of the crane as it was used and under the circumstances

disclosed—mnot by reason of anything wrong or dangerous in the

crane as it stood

I am of opinion that there was no evidenee of negligence on
the part of the Lake Superior Paper Company which should have
heen submitted to the jury.

As to the Algoma Steel Corporation, Mr. Irving's first objec-
tion is, that the deceased Martin P. Dube was not a “workman ™
within the meaning of the Workmen's Compensation for Injuries
Aet. It was argued that the deceased was not the servant of the
steel corporation; that the relation of master and servant did
not exist between them.  The plaintifi’s reply is, that, by reason
of see. 14 of the Aet, the defendants not having raised it in their
pleadings as a matter of defence, it is not now open to them

« :|:|n‘~'inl| was not, as I remember, argu it the trial
No useful purpose would be served by my discussing at length

the objections raised. 1 am of opinion, as I was at the close of

trial, that there was evidence against the steel company that
wild not properly be withdrawn from the jury. These questions
my charge were submitted to the jury, and upon these
lings judgment must be entered against the defendant the
\lgoma Steel Corporation for $3,000, with costs, the costs to be
only as if that company were sole defendant
I'he £3,000 will be apportioned £1,250 to the widow and $1,750
ivided equally among the children.  If it be necessary to deduet
mything for costs between solicitor and client, the minutes may
he spoken to and the apportionment varied, The money of the
infant children will be paid into Court.  The names and ages of
il the children to be verified by affidavit filed upon payment in.
The action against the Lake Superior Paper Company will be
lismissed, but without costs
1. W. Anglin, K.C., for appellant, the Algoma Steel Co
T. P. Galt, K.C., and E. V. McMillan, for plaintiff
W. M. Douglas, K.C’., for respondent the Lake Superior Paper
Company, Limited.
Hobains, J.A.:—The facts of this case are fairly clear. The
crane and its attendants were hircd by the steel company. The
jury have found against the paper company, on the ground that
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it had supplied a machine lacking the proper equipment. But that
equipment was only necessary in cases where the crane was used
in lifting with a long arm or where the weight was very heavy

If the paper company had been accurately informed as to the
work, and had undertaken to supply a machine capable of doing
it, there would be a basis for the finding of the jury.

But the inquiry made and the answer given are not actually
connected with the bargain when made, and 1 have come to the
conclusion, with some hesitation, that the paper company cannot
be made liable.

The appeal of the plaintiff against the paper company should
therefore be dismissed with costs.

In dealing with the steel company's appeal, it must be borne
in mind that, while the crane and its crew were hired by it, it was
only their work and services that were transferred. It is clear
upon the evidence that a craneman, such as Dube was, must have
his hands full in working the levers and attending to the brakes
and could not be expected to supervise the outside work. He
could have surveyed the situation; and, if he did so, and con
sidered it dangerous to perform the operation, he could have de-
clined to proceed. In that case the steel company could not have
dismissed him, nor could they have compelled him to risk his
life or limbs, or his master's property, in doing what they wished
to be done. All that the steel company’s servants did was to
notify him what they proposed to move and where to go, to signal
him when to ruise the boom and swing it and when to lower

None of these things, as it appears to me, indicate that he had
become their servant in the sense that the paper company had
parted with all control or that the steel company had for the time
become his complete master. Their right to require him to act was
always subordinate to his right to refuse to do what he considered
dangerous, either to himself, as the paper company’s servant, or to
the crane as the property of that company. An examination of
the cases, and particularly that, in the House of Lords, of McCartan

v. Belfast Harbour Commissioners, [1911] 2 L.R. 143, leads to the
conclusion that he was not a fellow-servant with those of the
steel company who were assisting him.  The steel company had

it is true, a superintendent on the ground when the accident
happened and a foreman, but I cannot find that they were in
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such relation to him that he was bound to conform to their orders,
as that expression is used in the Workmen’s Compensation for
Injuries Act, R.S.0. 1914 ch. 146, sec. 3 (0).

But I do not think that is decisive of this case. Being supplied
by the paper company with a mach.ne which might, under certain
conditions induced by orders given for its operation, become
dangerous in use, because not properly equipped, the steel com-
pany, through its workmen, undertook an operation in a hazardous
way, and gave directions to Dube during its progress without any
one in charge who was in fact competent to direct it and carry it
out safely. It was the steel company’s duty to have so directed or
superintended the operation as to provide for the safety of those
engaged in it, and to have employed a system which would ensure
the workmen, no matter whose servants they were, against
injury. The jury have absolved Dube from negligence, and there
is no finding that he had voluntarily assumed the risk of the work.
The steel company should be held liable,

The steel company’s appeal should be dismissed with costs,
and the judgment directed to be entered against it for $3,000
should stand, with costs of action and appeal, including any
costs payable by the respondent to the paper company.

Mereprrh, C.J.0.;—1 agree with my brother Hodgins that
the appeal of the defendant the Algoma Steel Corporation fails
and must be dismissed, and that the plaintifi’s appeal must also
be dismissed.

I express no opinion on the question whether the deceased
was, for the purpose of the work in which he was engaged when he
met with his death, the servant of the steel company.

Maceg, J.A.:—I agree.

Garrow and MacLaren, JJ.A., dissented.

Appeal dismissed,

McPHAIL v. ABBOTT,

Sashatehewan Supreme Court, Sir Frederiek Haultain, C.J., Lamont, Elwood
and McKay, JJ.  March 18, 1916

Lo Dasvaces (§ HHT A 4—80) ~MEASURE —BREACH OF WARKANTY A 10
FITNESS FOR BREEDING

Ihe measure of damages for breach of warranty as to fitness for breed-

ing, sought s, 18 not only the loss of

erviee fees the purs eived, but in addition, if elaimed

under see. 51 of the Sale of Goods Act (RS.S, 1909, eh. 147), the difference

between what the animal would have been worth had the warranty been

fulfilled and the actual value of the animal at the time it was purchased
Braithwaite v. Bayham, 4 D.L.R. 498, distinguished. |
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N ( the price of a horse and set-off for breach of warranty Varied

McPia E. B. Jonah, for appellant

L. A. Seller, for respondent
\rpom :

I'he judgment of the court was delivered by

Lamont, 1,

Lamoxt, J I'he plaintiff brought tl wtion upon a
note given to him by the defendants as the purchase price «
stallion bought by them for breeding purposes.  The defendm
admit the making of the note, but allege that, at the time
sale, the plaintiff gave a warranty h the horse that he wo
leave w U 50 of mar bred to him. They also allege t
tl tal n proved to | erile i a L CONSOQUeNe hie
Vil e hem, and tl vimed to ed to
hi cach of v A ini « price In
the counter-clammed tor tt rvi I they would | “f

t) ( | i ra

\t 1} ( l ted it th ( \ (
8175. The trial Jud 4 . I ’

(
DR, 498 \ ! 1
1
| ( \ i DI (

we. It is th ’ breacl

thercfore, nec v to diseuss the matter of any other damage
In that case the only damage claimed was the loss of

service fees; in the present ease, in addition to the loss of

service fees claimed in the counterelaim, the defendants expre

Dominion Law Rerort 27 D.L.R

Arveal from a judgment in favour of plamtiff i an action
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wk that the loss they have suffered by reason of the horse not
heing up to the warranty be set off pro tanfo against the priee
In my opinion they are entitled to this

I'he loss suffered by the defendants by the breach of warranty
was, Ist: The difference between the value of the horse as lo
wtnally was and the value he would have had if he had fulfilled
the warranty, and 2nd: the loss of the serviee fees

Sec. 51 of The Sale of Goods Aet (ch. 17T RSS, 1909), reads

follows

I'he measure of damages for breach of warranty is the estimated
hireetly and naturally resulting in the ordinary course of events from the

cach ol warranty

1 In the ease of breach of warranty of quality such loss is primd facw 1l

lifference betwen the value of the it the time of delivery to the b

| the value they would have ha they had answered to the warrant
1) The faet that the buyer has set up the hreach of warranty in diminn
or extinetion of the price, does not prevent him from maintaining an actic
w the same breach of warranty if he has suffered further damage
I'he actual value of the horse at the time the defendants pur
ised him is admitted to have been 8175, Had he fulfilled the
rranty, he would have been worth 8550, which was the purehase
he difference, or 375, represents the loss suffered by the
lefendants on the value of the horse himself
I am therefore of opinion they are entitled to have this loss
ff against the purchase price, and judgment for the plaintifi
he elaim should be reduced to 8175 and interest
he judgment on the counterelaim for the defendants will

nd as it was not appealed against, although 1 am of opinion

is doubtful if the defendants are entitled to serviee fees

second season; at the end of the first season they knew

horse was sterile, that being so, it would seem to me to follow

ey should not have bred mares to him the second season

\«. however, no objection was raised to the judgment on the

mterclaim the point need not be considered.

I'he appeal should, therefore, be allowed, and the judgment
d by reducing the judgment for the plaintifi on the claim

S175 and costs Appeal allowed,

MePuan
ABBort

Lamont, J,
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y N.S. TOWN OF GLACE BAY v. SMITH.
8 C Nova Scotia Supreme Court, Graham, C.J., and Russell, Drysdale, and Harris,

JJ.  February 26, 1916,

Lo Taxes (8§ THEB 1—113)—NAME IN WHOM PERSON AL PROPERTY ASSESSABLE
; CONDITIONAL VENDORS—SALE OF PIANOS ON INSTALMENT PLAN
: The sale of pianos under a hiring agreement, whereby title to the prop-
erty is retained until all instalments of the purchase price are paid, eon-
stitutes the seller the actual legal owner of the property though possession
thereof is in the purchaser, and he is therefore subject to assessment under
r. 4 of see. 15 of the Assessient Act, RS.NCS, 1900, ch. 73

Statement Arrear from the judgment of Finlayson, Co. Ct. J., in favour
of defendants in an action to recover taxes for the vear.
Reversed.

N. R. MeArthur, for plaintifi, appellant.
AL D. Gunn, K.C., for defendant, respondent.

Dryedale, J, Drysparg, J.:—This action is to recover taxes assessed as

against defendants in the town of Glace Bay for the year 1913.

It appears that defendants had sold pianos and organs in
the town on the instalment plan under hiring agreements, duly
recorded, intended to and which did on their face prevent the said
instruments or the property therein from passing to the pur-
chasers until full payment of the price was made to defendants.

It is common ground that defendants formerly had a store in
Glace Bay and were for years prior to 1913 assessed upon prop-
erty in respeet to said store. They had ceased in 1913 to have
goods in said store but were assessed in respeet to property owned
by them in Glace Bay for that year, 1913, to the extent of $45.
The rate roll is not in dispute, under the provisions of the Assess-
ment Act, and the plaintiffi town justifies the assessment under
r. 4 see. 15 of the Assessment Act, R.S.N.S. 1900, c¢h. 73. The
fact is not in dispute that at the time of the making of the roll
for 1913 defendants were interested in pianos in the town that
had been sold under hiring agreements and that if they can be
considered the owners of the goods so sold they held personal
property in said town and would thus be liable to taxation. The
Judge of the County Court for District No. 7 has held that

defendants cannot be considered owners in respect of pianos so
sold in said town and has dismissed an action to recover as against

them the taxes imposed by the assessment roll of 1913 on the
} ground, as I read his decision, that defendants are not the owners
of such instruments in the ordinary popular sense and do not
come within the provisions of the Assessment Act as to the

sessment of personal property.
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I think the case turns upon a proper interpretation of r. 4
of sec. 15 of the Assessment Act, ch. 73, and must be so decided.

This is not an appeal from assessors, and if property such as
pianos sold by defendants under the ordinary hiring agreement
that appears in the case, and cbviously intended to prevent the
passing of the property in the instruments sold until full payment
of the price, can be said to be defendants’ property situated in
the town, then the assessment of defendants was in due course
and the taxation imposed within the Act. The important section
under consideration reads as follows:

Personal property shall be assessed in the name of the owner thereof, if
known to the assessors; otherwise in the name of the person in possession there-

of, provided that the assessment thereof may be transferred to the owner
after hearing by the Court on appeal.

This provides for assessment upon the actual owners, or apon
the apparent owners, viz., the person in possession of the goods.
Now can it be said that defendants are not the actual or real
owners of the goods? It is argued that the word “owners”
must be construed as owners in a popular sense; that because
defendants had made a contract of sale and parted with posses-
sion they cannot be said to be the real owners. This view would
place the ownership in the person in possession. But as the
section of the Act contemplates assessment upon the actual owner
as contradistinguished from the person in possession I eannot
think it is a sound construction. The defendants are the actual
legal owners under the instrument of sale and took care to let
the world know that they are and remain owners until full pay-
ment of the price by solemnly executing and filing under the
Bills of Sale Act an agreement to that effect, and being and
remaining the real owners until payment of the price I am of
opinion they take the responsibility attached to owners under
the As

I would allow the appeal and direct recovery by the plaintiff

ssment Act in question.

town for the assessment sued for, all with costs.
Granam, CJ., and Russern, J. concurred.
Harnis

~I agree with the decision of my brother Drysdale,
I confess, however, that I have a strong suspicion that the plain-
tiff has already collected taxes from the possessors of the pianos,
and having assessed the defendant for goods in his shop which
it afterwards appeared he did not have the town is now trying

Town or
Grace Bay
Py
SMITH,

Drysdule, 1,

Graham, C.J,
Russell, J.
Harris, J.
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to support the a

ssment by a subsequent discovery ol thes
piano contracts, 1 hope my suspicion is unfounded because it
is unnecessary to say that such a ecurse of procedur would be
most reprehensible,  However, as the case comes to this Court
we have no alternative but to allow the appeal and direet judg
ment in the Court below for the amount sued for with costs of

the action and appeal L np " ]

CAMPAIGNE v. CARVER

Arrear by de

in & mechanic’s lien action.  Vari

its from a judement of the Loeal Moste

( m Grant, for appellants

P. R. Morris, for plaintiff, respondent

Larcurorn, J The two adjoining parcels of land, on the
owners’ interest in which the lien for 8168.23 appealed against
has been held to attach, were owned, when Carver agreed to erect
houses upon them, one by Amelia Castell, and the other by Chester
Spence and his wife; and they are still, so far as appears, respec-
tively owned by the same persons.

In a proposition dared the 24th March, 1913, intituled *‘Ten
der for |

ir of houses on Wilson street for Messrs. Spence &
C'assels,”” Carver said : “* T will build those houses . . furnish
all material to complete the house (sic) for the sum of $2467

each.

On the 11th April, in a document intituled in the same words,
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Carver modified his original proposition, stating: **The altera
tions you gave me note of will make a difference of $37 for each
house, which is $74 for both, which will make $2.430 for each
house. "’

This tender was given by Carver to Mr. Spence (p. 30), who
states (p. 37) that there was no written aceeptanee of it,  Cas
tell says he signed no contraet, nor did his wife, so far as he
knows. But that it was aceepted is uncontested.  The question
upon which the case turns is, how was it accepted? By Spenec
and Castell jointly, or by each acting solely for himself? In
other words, was it accepted in such a way as to econstitute a
single contract between Spence and Castell on the one part and
Carver on the other for the ercetion of both houses? Or were
two contracts made—one between Spence and Carver for the

erection of the house on the Spence lot, and the other between

Castell and Carver for the ervection of the house on the %
lot?

If there was a joint contraet, the lien, in my opinion, was
properly registered, and attached to the interest of both the
owners (I treat the ownership of Castell and his wife as one

In Deegan v. Kilpatrick (1900), 54 App. Div. N.Y. 371, the
First Department of the Supreme Court of New York held
under a Lien Aet similar to our own, that where two persons
cach owning in severalty (as here) one of two adjoining lots
enter into a joint econtract for work to be done on both lots,
under an agreement treating both lots as one, a mechanie’s lien
for the work may be filed on both pareels

With that decision, upon the faets of the ease, I entirely
agree.  Other useful cases may be found colleeted in Rockel on
Mechanies” Liens (1909), p. 225,

But the faets here are different.  In considering the evidene

it is to be observed that Carver did not require a joint aceept-
ance of his tender. That he might have done so is nothing to
the point. It is also well to remember that, while the tender is
frequently referred to—especially by the learned Master—as
the contract, it was in reality but a proposal, the acceptance of
which, whether joint or several, was necessary hefore a contraet,

or more than one contraet, could be constituted.

ONT.

CAMPAIGNE
v
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In one aspeet, the tender itself was not severable. The
houses were to be seri-detached ; divided, but built as one. 1t is,
I think, highly improbable that Carver would, at the tendered
price, have built one if he was not at the same time to have the
building of the other. But this term, plainly enough implied,
would be completely satisfied if, with the concurrence of Carver,
each of the parties addressed accepted for himself,

It is, in my opinion, manifest, from the testimony given and
from the conduet of all the parties concerned, that Spence ac-
cepted the tender as to the one house, and Castell as to the
other, so as to constitute, when ratified, as it was, by Carver,
one contract between Spence and Carver for the Spence house,
and another contract between Castell and Carver for the Castell
house. There were thus formed between the parties two separ
ate and distinet contracts—not one, as found by the learned
Master. So long as Carver had the building of both houses, he
was content that each owner should be responsible for the price
of the erection of his particular house. That the houses were
semi-detached and not entirely separated, and therefore more
cheaply construeted, is quite immaterial. The evidence is un-
contradicted that there were two contracts—one for each house.

Carver says (p. 23): ‘I was to go ahead and complete the

houses for
Q. And that is for which one? A. For both.
Q. That is altogether or separately? A. Separately.”

30 a piece,

Carver knew the houses were on separate properties, one be
longing to Spence, and the other to Castell (p. 24).

A bill for the Castell house was sent to Mr. Castell, and he
paid it. Each (Castell and Spence) paid separately ; each took
care of his own contract (p. 25).

Castell, who looked after the paying of the hills for his
wife, was asked (p. 31):

“Q. And what was the contract. so far as vou remember?
A. The contract was for $2,430.”" He received from Carver,
and produced, an acecount made out to himself before the lien
proceedings were begun, shewing the amount of the contraet
made with him to be $2,430.
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Spence says in effeet (p. 32) : “*Castell had nothing to do

with my property, nor had 1 with his.”’

24307 (p. 39).

Q. In the completion of the houses, did you have anything

Q. Now, what was your contraet?

to do with the adjoining house? A. None whatever,

Q. And did Mr. Castell have anything to do with yours?
A. None.”’

(‘astell had made out, and he produced at the hearing, a bill
rendered to Carver, shewing the account between Carver and
himself on the basis of a liability on his part for the cost of his
own house—$2,430.

Spence says (p. 36) that he handled no part whatever of the
contract moneys in conneetion with the other—the Castell
property.

There is more evidence to the same effect, and none to any
other. Clearly, then, there were two distinet acceptances of a
tender which was severable, and which, with Carver’s conenr
rence, was actually severed, so as to give rise to two distinet
contracts,

Upon the Master’s erroneous conclusion that there was but
one contract, and that a joint contract between Spence and
Castell on the one part and Carver on the other, for the eree-
tion of the two houses on the two parcels treated as one, is based
his decision that Campaigne is entitled to a lien on the interest
of the owners of bhoth pareels for $168.23, being the price of
plumbing materials used in both the houses by the defendant
Snodny, who had a sub-contract (and only one sub-contraect)
The last
of such materials—a bath and sink-basin—were furnished on the

for the installation of the plumbing in both hous:

6th August, and were placed in the Castell house by Snodny
and his man, Marshall, on the 10th August. On the day when
they were installed, Marshall did, he says. 15 minutes’ work in
the Spence house; but there is no evidence that any materials
furnished for the Spence house were supplied within 30 days
of the registration of the lien, which was effected on the 3rd
September.

Holding, as T do, that there were two contraets, the lien, so

]
‘
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far as it affeets the intevest of the Spences in their land, utte
fails

The lien for $168.23 also fails as to the Castell property
The Castell interest cannot be held liable for goods not supplied

as the materials installed in the Spenee house—upon the 1

quest of the Castells, and not for their ““direct henefit’™™ (Mech
anies and Wage-1 ners Lien Aet, RS0, 1914, ¢h. 140, see, 2
( iv.) and, as stated, the elaim covers materials supplied

for both honses. However, as the cost of the plumbing—work
and materials-——was the same for each house, and two sets of like
fixtures are shewn hy the accounts in evidence to have bee

supplied, it is, 1 think., a reasonable inference that half the

materials was used in cach.  Half their cost is $84.11, and the
lien should be reduced to that sum and restrieted to the Caste
pi

Castell’s request, carvied on to Campaigne through Castell, Cay

iperty Materials to that amount were supplied at Mes

ver, and Snodny, and for the direet benefit of Mis, Castel

If Campaigne is not satisfied with the amount mentioned. he
may have a reference at his own risl

Sueeess being only partial, and both appellants represented
by the one solicitor and the one counsel, there should be no costs
of the appeal. The plaintiff should, however, have his costs of
the proceedings below as against Mrs, Castell, limited, however

)

apart from disbursements, to an amount not exceeding 25 per

cent, of the amount recovered

Favconsringe, (L) KB, :—1 agrec

Kevny, J.:—The important element for consideration is
whether there was one undivided contraet by Carver, the con
tractor, to build two houses for Spence and Castell, or in effect
two separate contracts—one to build a house on the Spence lot
for its owner. and the other to build another house for Castell
on his lot. The two pareels adjoined. Carver signed a written
tender, dated the 24th Maveh, 1914, ““for pair of houses on
Wilson street for Messrs, Spence & Cassels’ and to *‘do all

labour and furnish all material to complete the house for the

sum of §

orandum of the 11th April. 1914, that ““the alterations you gave

467 cach.” This was supplemented by a written mem
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me note of will make a difference of $37 for cach house, which is
$74 for both, which will make $2.430 for each house.™’

Carver employed Snodny to do the plumbing at $165 for
cach house. The plaintiff supplied material to Snodny, for which
he did not pay ; and on the 3rd September, 1914, he caused to be
registered against both properties a elaim for lien for $168.23
In proceedings before His Honour Judge Monck to establish the
lien, he held that the lien attached to the two properties. ar-
ver and the property-owners have appealed.

The form of tender was such that aceeptance could have
been made by each of the owners separately for his own or her
own house. The price for each was stated quite separate from
and independently of the price for the other. There was no
written aceeptance of the tender by the owners jointly or by
ecither of them separately; so that in that respeet we are not
assisted in determining whether the tender was treated by the
parties as joint or separate. Something more than mere assump-
tion is necessary on which to base a finding that there was joint
acceptance—that there was but one contraet for the two houses.
But, if we look at the evidence of the manner the parties imme
diately concerned treated the transaction, a conclusion
one joint contract beeomes apparent ; for not ouly is there noth-
ing to indicate the making of such a contract, but rather it
becomes evident that the parties had in mind that the contractor
was to proceed as on two separate contraets: and their subse-
quent dealings bear this out.

Carver says that each of the owners took eare of his own
contraect, and that they paid separately for the houses. This is
not contradieted. Carver’s account rendered, the only one in
evidence, is against Castell personallf and in vespeet only of
his house. and in it he makes a charge for ““amount of contract
$2.430."" eclearly indicating that what he had in mind was a
separate and distinet eontract with Castell for his house, inde-
pendently of the other, and for the price named in the tender
for one house.

Spence says his contract was for $2,430; that there was a
tender for $2,430 for his house and $2.430 for Castell’s. This

627 pLR
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also is not contradieted. He also says that in the completion of
the houses he had nothing whatever to do with the other hous
nor Castell with his; that he was not handling any part of the
contract moneys in connection with the other property. 1 am
compelled to the conelusion that there were two separate eon
traets.

On the authorities, and in view of see, 19 of the Mechanies
and Wage-Earners Lien Act, RS0, 1914, c¢h. 140, T am of
opinion that the registration of the lien in the form it took was
not improper.  1f there was anything objeetionable in sueh
registration, it only amounted to an informality, such as is
provided against by that seetion. But, though the elaim for
lien may be free from objeetion in that respeet, a diffieulty may
still be encountered in determining what part of the amount
claimed is chargeable upon each separate pareel of land. Here
the material-man’s acecount is elaimed against the properties as
one, no distinetion being made either in the elaim or in the
evidenee between what was supplied for one house and what for
the other

So far as concerns the Spence property, the lien must fail
The evidenee shews that that house was completed not later than
the Ist August, more than 30 days prior to the registration of
the elaim for lien or the institution of proecedings to establish
the lien.  The only suggestion of anything to the contrary is in
the evidence of Marshall, a workman of Snodny’s, that on the
10th August he worked on these houses, and in a vague way

says something of having worked on this house for 15 minutes;

but, in the face of the diveet evidence of its completion on the
1st August, Marshall's testimony is not sufficient on which to
found a elaim against the Spence property, and the lien, in so
far as it is against that property, should be vacated.

The Castell property stands in a different position. As to
it the evidence of the registration of the c¢laim within the time
preseribed by the statute is sufficient.  But the elaim for its full
amount against that property is not established. The contraet
for plumbing was the same for each house; the plumbing was
the same; and. on the evidenee submitted. it is not unreasonable

to assume that one-half of the material elaimed for went into

th
lar

lax
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cach house, and that the price of what went into the Castell
house is one-half of the amount so elaimed

As the case presents itself to me, it seems equitable that the
lien should be held good against the Castell property for one-half
of the $168.23 claimed—or $84.11. It is possible that, had the
evidence been pursued further, it might have been shewn that
this is not the correet price of the material used in that house
If cither of the parties is dissatisfied, he may have a reference,
at his own risk as to costs, to determine the amount. The plain-
tiff is entitled to his costs, but only as against the Castell pro-
perty and its owner, of the proeeedings helow, limited, however,
as deelared by see. 42 of the Aet.

Under the cireumstances, there should be no costs of the

appeal.

tpEeLL, J. dissented Vppeal allowed (n part

LUTZ v, DOMINION TRUST CO,

Naskatchewan Supreme Court, Sir Frederick Haultain, C.J.. Newlands, Brown
and Elwood, JJ. March 15, 1916

1. Lano Troees Acr (§ V—50)—CERTIFICATE OF TITLE TO ASSIGNEE POR
CREDITORS — EXECUTIONS AND MORTGAGES —PRIORITIES
The object of see. 9 of the Assignment Act (R.S.8. 1900, c¢h. 142)
declaring an assignment for the benefit of ereditors to take precedence
wer all executions not completely executed by payment, and the general
purpose of the Aet, is to provide for the distribution of the assets of the
insolvent without priority, except in so far as any ereditor may have
obtained a priority prior to the assignment, but the assignee is not en
titled to receive a certificate of title free from such executions where, in
=0 doing, it would in effect give to mortgagees subsequent to the exeen
tions a greater elaim than they would have had at the time of the registra
ton of the mortgages.
Re Brooks, 2 S.L.R. 504, distinguished; Edmonton Mortgage Co. v
Gross, 3 ALR. 500, followed. |

ArreaL from Master of Titles sustaining under the Land Titles
Act (R.B3.1909, ¢h, 41) the issuance of a certificate of a title
free from executions to an assignee for ereditors.  Reversed.

A G MacKinnon, for respondent, Dominion Trust Co.

AL F. Sample, for appellant, Lutz

The judgment of the Court was delivered by

Frwoon, J.:—By the abstract filed in this matter it appears
that one James Arthur Pryor was the registered owner of the
land in question and there is registered against the title to the
land the following encumbrances and in the following order:
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Registration abstract and certificate of the title of S,W. 1-4 32-20-9-W
2nd, 160 acres more or jess James Arthur Pryor (mtge
35-102 17th July, 1908 Lemberg, S

k

A. K. 3655 mortgage 30th May, 1910, 1st June 1910 (reg.), James Arthur
Pryor—The Canada Life Assurance Co., $15,000

A, (3. 5955 mortgage 22nd April, 1910, 10th June, 1910 (reg’d), James Arthur
Pryor—The Beaver Lbr, Co.,, Ltd., $1,724

A. N. 3770 mortgage, 6th Feby. 1911—24 Feby., 1011 (reg'd
James Arthur Prvor—George H. Hurlburt, $1,830

A W 2008 mortgage 23vd April, 1912, 22nd May, 1912 (reg'd), Jumes Arthur
Pryor—The Canada Life Ass. Co., $18,000

A783 exccution filed 16th Nov,, 1912, Peter Lutz v. James A. Pryor, $305.55

renewed by D23to 9

A 1003 mortgage 26th Nov., 1912, 20th Nov., 1912 (reg'd), James A, Pryor
the Union Bank of Canada, $2,163.90.

A4197 transfer of mtge. 27th March, 1913, 21 May, 1913 (reg.) The Union
Bank of Canada— William Shinbane—mtge. No. A1003

A 1198 transfer of mtge. 16th April, 1913 May, 1913 (reg.), William Shin
bhane—John O'Connell & George Edw Johnson

A 1063 execution filed 3rd Dee., 1912, Fleteher & Lutz v. James . Pryor

88490.40, renewed by No, D2474

\6335 mortgage, 6th Aug., 1913, 9th Aug., 1913 (veg'd), James A, Pryo
Int. Harvester Co. of Canada, Ltd., $3,220.25

(1250 caveat, 12th Jany., 1914, 15th Jany., 1914, made by Dominion Trust Co

D644 assignment of mortgage 20th Jany., 1914, 2nd Feby., 1914 (reg.), George
H. Hurlburt — Dominion Trust Co,.—Mtge. No. AN3770

ssignment of mortgage 21st Jany., 1914, 11th Feb., 1914, John O'Con

nell & George Edward Johnson—Dom. Trust Co., mtge. No. A1003

b}

On November 4, 1915, an assignment under the Assignments
Act of the Provinee of Saskatchewan (R.8.8, 1909, ¢h. 142), for the

general benefit of his ereditors was made by the said James A.

Pryor to the Do on Trust Co. On or about December 11,
1915, the Domi I'rust Co. applied to the registrar for a trins
mission to it ¢ said lands,

The que isked by the registrar was

Whethe cutions above mentioned of Peter Lutz and Fletcher and
Lutz should r on the title in the order in which they respectively appeared

on the title to James A. Pryor upon issue of Certificate of Title to the Domin
ion Trust Co
The Master of Titles decided that the registrar was justified
upon the application of the assignee under the assignment in
granting transmission of the land and issuing the certificate of
title clear of those executions on proof that the lien for costs
has been satisfied or issuing the title clear of the executions but
preserving the lien for costs.

For the respondent it is argued that by sec. 9 of the Assign-

qu
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ments Act the assignee is entitled to have the certifieate of title
issued freed of the executions

The section is as follows

An assignment for the general benefit of creditors under this Aet shall take
precedence of all attachments of debts by way of garnishment, where the money
has not been actually paid over to the garnishing ereditor, as well as of all
other attachments and of all judgments and of all executions not completely
executed by payment, subjeet to the lien, if any, of execeution or attaching
ereditors for their costs

The object of the above section of the Assignments Aet and
of the various sections of the Aet referring to assignments for
the benefit of ereditors is, in my opinion, to provide for the
distribution of the assets of the insolvent without priority, exeept
in so far as any creditor may have obtained priority prior to the
assignment.

It was contended on behalf of the respondent that the case of
Re Brooks, 2 S.L.R. 504, is authority for the proposition that
these executions should be removed from the certificate of title
In that case, however, it will be observed that no question arose
as to the respective rights of execution creditors and subsequent
mortgagees, there was apparently no encumbrance subsequent to
the execution, and the Court held that the assignee was entitled
to receive the land without the executions appearing on the
certificate of title

In the case at bar, however, to issue the certificate of title
without the executions appearing would be to give the subse-
quent mortgagees a greater claim on the land than theyv had at
the time of the execution and registration of the mortgages. |
agree with what was said by Beek, J. in Edmonton Vortgage Co
v. Gross, 3 A.L.R. 500, at p. 501, where he says

The second mortgage, therefore, was a specific charge of the interest of

the execution debtor, subject to, and, for the purpose of the question under
consideration, it seems to me, with the same effect as if expressed to be sub
ject to the rights of the then execution ereditors. A new and different interest
from that to which the 3 prior executions attached was thus carved out of
the debtor's interest, and specifically charged with the second mortgage
leaving again a new and different interest, subject to be charged or bound
voluntarily or involuntarily, by the act or default of the debtor; and it is, in
my opinion, only this latter interest that became affected by the subsequent
executions.

To give effect to the contention of the respondent would, in
my opinion, be to defeat the apparent intention of the above
quoted sec. 9 of the Assignments Act, because it would, as I have

Lurz

Dominton

Trust Co

Elw
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pointed out above, effect the result of giving to the subsequent

8. C mortgagees an interest greater than was given to them at the
Lurz time of the execution and registration of their mortgages. It
¢ may be that the executions will eventually enure to the benefit

DominioN 2 . -
Frese Co. of the estate of the debtor and that the sheriff, should he realize

. on the exeeutions, may be compelled to pay over to the assignee
the proceeds of these executions to be distributed for the benefit
of all of the ereditors. However, it is not necessary that 1 should
express any opinion on this point; suffice that, in my opinion,
the executions under the particular circumstances of this case
should remain on the certificate of title

The result is that, in my opinion, the appeal should be allowed
and the certificate of title issue with the executions appearing
in the order set out in the above abstract

The appellant should have his costs of this appeal

Appeal allowed

CAN. CANADIAN PACIFIC R. CO. v. JACKSON

¢ Court of Canada, Sir Charlex Fitzpatrick, C.J., and Idington, Duff
\nglin and Brodeur, JJ. November 29, 1915

1. Davaces (§ HHTT 4-192) —INJURIES CAUSING PERMANENT INCAPACITY
INSTANCES OF AMOUNT—REVIEW ON APPEAI
\ verdiet in the sum of $27,000 awarded to a railway engineer aged 32
whose yearly earnings were about $2,100, for injuries permanently in
capacitating him and based upon the pain and suffering of the person and
the peeuniary loss for the duration of life, will not be set aside on appeal
or a new trial direeted merely beeause the amount of damages awarded
wppears to be excessive
2. Evipence  (§ VIT F—620)—Quantusm  vALEAT—MORTUARY  TABLES
ADMISSIBILITY
I'he testimony of a witness in regard to estimates based on mortuary
tables shewing the expectaney of life and the cost of an annuity at given
wes 1s admissible, guantum valeat, though the witness is not capable of
explaining the b upon which the tables had been prepared
|Rowley v. London & N. W. R. Co,, L.R.8 Ex. 221; Vickshurg & M. K
Co. v, Putnam, 118 USSR 545, applied; 24 D.L.R. 380, affirmed

Statement Arrear from the judgment of the Appellate Division of the
Supreme Court of Alberta (24 D.L.R. 380), affirming (on an
equal division of opinion) the judgment entered at the trial, by
MeCarthy, J., upon the verdiet of the jury in favour of the
plaintiff.

0. M. Biggar, K.C., and Geo. A. Walker, for the appellants
Frank Ford, K.C'., and . M. Blackstock, for the respondent
v Sir Cuarees Frezevrrick, Cu).—The respondent, an engine-

driver in the employ of the appellant company, was severely
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injured whilst in the performance of his duty. The jury found CAR.
the appellant s
guilty of negligence from the faet that the mail erane was in faulty condition CPR
and that the plaintiff was injured by it in the performanee of his duty v
Jackson

They awarded the plaintiff $27,000 damages.

Sir Charles

I have no hesitation in saying that in my opinion the amount
Fitapatriek ('

of the damages is too large.  There is, however, a general con-
sensus of authority that it is for the jury alone to fix the amount
of damages to be awarded in an action and that under ordinary
circumstances the verdiet should not be set aside merely on the
ground that the damages appear exeessive.  Where the damages
are manifestly so unreasonable that no body of twelve men could
have honestly given such a sum, or where it is shewn that in
arriving at the amount the jury took into consideration some-
thing which they ought not to have taken, or failed to take into
consideration something which they ought to have taken, there

may be ground for the court to set aside the verdiet. It is not

however, a ground for interference that the damages seem to the
court too large and more than would to most people have seemed
ample

One might assume that the jury have not sufficiently taken
into account the aceidents of life, and that they probably mis
apprehended the effeet of the figures in the actuarial tables pro
duced, but, with all respeet, I do not think that is sufficient to
justify us in granting a new trial on the ground that the jury
have gone beyvond a figure which any jury of reasonable men
properly informed as to the question which they were to decide
['“”l‘l }I:I\" I"':|"|I|‘l|.

In Thoms v. Caledonian R. Co 1912-13] C't. of Sess. 804
Lord Kinnear said

Now, it is impossible to read the account of this man's history and his
present position without seeing that no amount of damages could ever he
considered as real compensation for the personal injury he has suffered. It
is obvious that that is not a consideration which can be pressed to any logical
conclusion, beeause the result of it would be that the defender, in a ense of
personal injury, might be ruined, and yet the pursuer not compensated
And, therefore, that eannot be treated as a ground for any exaet or logieal
estimate of damage, but I think it is a consideration which may fairly lead
us to think that, upon a question of this kind, a larger latitude, within the
bounds of reason, is to be allowed to a jury than upon matters which are
capable of anything like exaet caleulation

The same might well be said of the respondent in the case

as it comes hefore us
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v
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Sir Charles
Vitzpatriek,C.J
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This Court held in Fraser v. Drew (30 Can. S.C'.R. 241), that
where a case has been properly submitted to a jury and their
findings upon the facts are such as might' be the conelusions of
reasonable men, a new trial will not be granted on the ground
that the jury misapprehended or misunderstood the evidence,
notwithstanding that the trial Judge was dissatisfied with the
verdiet.

The case of The Canadian Pacific R. Co. v. Roy, decided in
this Court in November, 1913, might be consulted with advantage.
On that appeal the only question pressed was as to the amount
of the damages.

That the damages were excessive was the only ground for
setting aside the judgment that was urged by the appellant at
the argument before us. I do not think the damages, though
undoubtedly high, are so excessive as to warrant the interference
of this Court on that ground. I do think, however, that the trial
Judge did not direet the jury as fully as was desirable as to the
measure of damages which the plaintiff was entitled to recover
True, he told them that they were not to award punitive damages,
but the instruction would, I think, have been more intelligible
to lawyers than to a jury of laymen. 1 cannot help thinking
that the amount of the damages awarded indicates that the

jury did not properly appreciate the considerations on which they

had to assess these damages.

There is yet another serious objection to this judgment being
allowed to stand. Although, as I have said, the amount of the
damages was the only question discussed, on the hearing before
this Court, the notice of appeal by the defendants to the Appellate
Division of the Supreme Court of Alberta claims that there was
no evidence of negligence on the part of the defendants.

Now there was, I think, misdirection by the Judge at the trial.
After referring to the order of the Board of Railway Commission-
ers, dated November 20, 1908, which provides that

such erane must be erected at a distance of not less than 77 134

in position,

(i.e., from the centre of the track), he continues

that briefly is the allegation of negligence on the part of the plaintiff that this
crane was erected or allowed to be closer to the track than the order of the
Board of Railway Commissioners provided. That question I must leave to
you, whether or not that crane was permitted to be closer to the centre of the
track than the order provides for. That is the question which you must
determine
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And further on he says:
The defendants in this + would be liable for the aets of their servants

or workmen if they did construet this crane eloser to the track than the order

of the Board of Railway Commissioners provided

It may perhaps be assumed that the order was passed for

the protection of railway employees in the position of the plain-
tiff, though, of course, unless this were so, he could advance no
claim founded upon it. The Judge, however, did not instruet
the jury that they must not only find a breach of the statutory
duty, but also that this was the cause of the accident,

The failure to give such a necessary instruction was the main
reason why the Privy Council directed a new trial in the case
of Grand Trunk R. Co. v. MeAlpine (13 D.L.R. 618, 16 Can. Ry.
Cas. 186, [1913] A.C. 838). At p. 623 the judgment reads:

Where a statutory duty is imposed upon a railway company in the nature
of a duty to take precautions for the safety of persons lawfully travelling in
its carriages, erossing its line, or frequenting its premises, they will be respon-
sible in damages to a member of any one of these classes who is injured by
their negligent omission to discharge, or secure the discharge of, that duty
properly, but the injury must be caused by the negligence of the company
or its servants, .

In the last passage quoted from the charge of the learned Judge in the pre-
sent case, he did not point out to the jury that it was necessary, in order that
the plaintiff should re

over, that the omission to whistle or to give the warning,
or both eombined, and not the folly and recklessness of the plaintiff himself,
caused the aceident.  For all that appears, the omission to whistle might not
have contributed in any way to the happening of the accident. The jury
instructed as they were, may well have been under the impression that the
two alleged breaches by the company of its statutory duties—the two faults
of which the jury found them guilty—rendered them liable whether or not
those faults caused to any extent the injury to the plaintiff or the contrary,

These are, in the main, the reasons which led their Lordships to the con
clusion that a new trial should be directed.

In precisely the same way in the present ca

» the jury, in-
structed as they were, may have concluded that the breach by
the defendants of the order of the Board of Railway Commis-
sioners, of November 20, 1908, rendered them liable whether
this fault caused the injury to the plaintiff or the contrary.
Though, for these reasons, I am of opinion that there was
misdirection of the jury, yet as the appellant has not raised the
point I do not think this Court should send the action for a new
trial on this ground. The respondent ought to have had an op-
portunity to argue that the verdict shews, as perhaps it does,
that the jury were not misled by the misdirection and that no
substantial injustice has been caused thereby.

X0

N (

C.P.R

v
JAackson

Sir Charles
Fitzputrick (
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Though 1 find much that is unsatisfactory about the conduct

of this trial and its results, I cannot say that there is sufficient
ground for setting aside the judgment. 1 have not come to this
conclusion without mueh hesitation, and I think it would be un-
fortunate if the case were to be regarded as any precedent for
awarding such enormous damages in similar actions in the futur

IpiNaron, J This is an appeal on the ground of excessive
damages.  There is nothing else put forward to support it except
the untenable objection to evidence admitted to shew how much
an annuity might be purchased for.  This practice of using such
evidence to help a jury in arriving at a reasonable estimate has
been in daily use for many vears in our Courts

The objection that beeause a man called to testify what his
company held to be the market price could not vouch for the
aceuracy of the tables upon which it and such life companies
proceed, therefore the evidence was inadmissible, seems to me
as unsound as it would be to object to the evidence of actuaries
resting their estimate upon the basis of the “Carlisle Tables.”
for example, because none of them can vouch personally for the
aceuracy of the figures upon which such tables rest. The truth
is the evidence which was addueced was of little value and made
nothing of by the learned trial Judge or the jury so far as we can
see, but that is quite another thing and furnishes no ground for
setting aside the trial, which seems to have been eminently fair

It is impossible to say there was a miscarriage of justice by
reason of anvthing connected therewith

To come to the real ground of appeal resting upon execessive
damages it may be admitted the damages are large and possibly
larger than we as a jury would have assessed

But ean we say they are such as to demonstrate that the jury

heen

must necessarily have proceeded upon an erroneous by
moved by some indirect motives in arriving thereat?

The almost uniform course of this Court has been to refuse
to interfere with the mere assessment of damages when maintained
by the local Court having usually an immense advantage over us
in the way of fairly appreciating the damages which must e
measured in light of many local conditions

But I must respectfully decline to aceept the suggestion of
counsel for appellant, and apparently some of the Judges below,
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that the possibilities of a permanent investment producing eight
per cent. per annum forms a proper basis of estimating the value
of this verdict simply because that may be a fair rate of interest
at the present moment,

We all know, if we can recall the economic history of other
provinees, that this will not continue.  And some other arguments
put forward by counsel and in a measure countenanced in the
Court of Appeal seem to me untenable,

It seems, for example, assumed, as matter of course, that the
carnings of the respondent at the time of the accident must be
taken as basis for life. They are properly taken in ordinary
cases as basis of estimating pecuniary loss of a temporary character
But in the case of a young man only 32 yeurs of age, when probably
carnings would increase, being disabled for life, there is no rule
of law preventing the jury from contemplating the possibilities
of the future in that regard

Again, it was even suggested that the pain and suffering of
him injured could not enter into the basis of the estimate of com-
pensation. 1 dissent entirely from any such proposition. Phy-
sical and mental pain and suffering have always, by law, entered
into the basis of such estimates, and when these must endure

for a lifetime, or the victim be reduced to the deplorable condition

of the respondent, it is hard to place the limit of an adequat

compensation therefor.  And the possible need of attendance
to help and comfort him in decay may also be considered

It is quite true that in cases resting upon the Fatal Aceidents
Act, pain and suffering are exeluded from the basis of the estimate
for damages. In such cases the estimate must be confined to
the mere monetary considerations bearing upon the ecase of
survivors who have suffered in a monetary sense as well as other-
wise by the death of him upon whom they were dependent for
the deprivation of what they might reasonably have hoped to
enjoy.

No such rule obtains in the case of him suffering and suing
for such damages as caused thereby

We may yet hear it urged that a man reduced to the impotent
condition in which respondent, a young man with the prospects
before him of increasing his earnings and savings and thereby
adding to the comfort of his life and enjoyment thereof, when so
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reduced ought to be treated as a helpless creature who can enjoy
life no longer and hence might as well be kept, or keep himself
in some asylum or house of refuge for a few cents a day, and
thereby ameliorate the sad condition of the unfortunate offender
in the like position the appellant is now in,

I prefer resting as usual upon the broad common sense of an
intelligent jury as being more likely to fix justly the amount
which the wrongdoer should pay than to look for justice in any-
thing which might be determined in a very logical way either
thus or otherwise

The appeal should be dismissed with costs

ANGLIN, J.:—Having regard to all the circumstances of this
case—the plaintiff’'s earning capacity prior to his injury, his
comparative youth, the pain and suffering to which he was sub-
jeeted, his probable total incapacity for work in the future, and
the inconvenience, discomfort and unhappiness which his con-
dition is likely to entail during the rest of his life—it is, in my
opinion, not possible to say that the verdict in this case is so
excessive that it is apparent that the jury must have been in-
fluenced by views and considerations to which they should not
have given effect; Johnston v. G. W. R. Co. ( [1904] 2 K.B. 250)
Cox v. English, Scottish and Australian Bank ( [1905] A.C. 168).
If the only element of damage were the plaintiff’s actual pecuniary
loss, it might be argued with great force that an attempt had
been made to award him full and eomplete compensation; and
when the loss to be compensated for has a money value capable
of precise ascertainment there is no good reason why that should
not be done. But with such other elements of damage, as 1
have indicated, present, which must be taken into account, while
the jury should not attempt to give full compensation, it is almost
impossible to say that an amount awarded short of what would
distinetly shock the conscience, is so great that a new trial should
be ordered purely on the ground of its excess.

The admission of evidence as to the expectation of life of a
person of the plaintiff’s age and as to the cost of an annuity equal
to his income is made a ground of appeal. The objection is
based on the alleged lack of qualification of a witness who gave
this evidence and the misleading character of the evidence itself.
Standard mortuary tables shewing the expectancy of life and
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the cost of an annuity at given ages are admissible in evidence;
Rowley v. London and N.W.R. Co. (L.R. 8 Ex. 221); Vicksbury
and Meridian R. Co. v. Putnam (118 US.R. 545). The appre-
ciation of the value to be put upon such tables in any particular
ease may always be affected by appropriate cross-examination
and by directing the attention of the jury, by other relevant
evidence and by argument, to considerations caleulated to lead
to the conclusion that the plaintifi’s expectation of life should he
regarded as less than the average and that his continued receipt
during the full period of his expectation of life of the income which
he enjoved when injured was subject to many contingencies.

If a witness called can verify a mortuary table produced in
evidence as one in actual use by a company dealing in that class
of business I do not understand it to be the law that he must
possess knowledge sufficient to enable him to explain the basis
on which the table was prepared or to give an opinion worth some-
thing as to its reliability or correctness in order to render his
evidence, quantum valeat, admissible. No doubt such tables are
not conclusive and the jury should be warned to take into accouut
the contingencies to which the continued receipt of his income by
the plaintiff would have been subject had he not met with the
injury for which he sues. In the present case those contingencies
were called to the attention of the jury by the trial Judge by
reading a passage from a judgment in which they were referred
to. He was not asked further to emphasise them or specially
to warn the jury against attaching too much weight to the evi-
dence now objected to. No doubt its value had been fully
discussed by counsel for the defendant in his address.  No objec-
tion was taken either at the trial, in the notice of appeal to the
\ppellate Division, or in the appellant’s factum in this Court to
the accuracy or sufficiency of the charge itself. At bar, counsel
suggested non-direction only; Creveling v. Canadian Bridge Co,
(21 D.L.R. 662, 51 Can. S.(
aspeet of the case was not even hinted at.

R. 216). Misdirection upon any

The verdict is, no doubt, large, but a case has not been made
for interfering with it or for ordering a new assessment of damages,
which, if an experience not uncommon should be repeated, might
not result favourably to the defendants.

The appeal fails and should be dismissed with costs.
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Brobeur, J.:~The only question in this case is whether a
new trial should be granted because the amount granted by the
jury for damages is excessive,

It is a railway accident. The plaintiff (respondent) was a
locomotive engineer

an employee of the appellant company. He
seems to have been incapacitated for life.  He was earning a sum

of about 82,100 a year. There was not much evidence given as

to the damages which should be granted and the verdiet was for
the sum of $27,000.

I am inclined to think that the amount is excessive, and if 1
had been on the jury T would certainly not have given so large
a sum. But the charge to the jury seems to have been fair and
it was for them to decide as to the amount. I am sorry that we
have to accept their verdiet. It is to be expected that some day
legislation will be passed in the provinees, where it does not exist
now, by which those verdiets could be reduced by the Courts of
appeal.  In the cireumstances, 1 cannot do otherwise than to
dismiss the appeal

Durr, J., dissented Appeal dismissed

CRADOCK SIMPSON v. CITY OF WESTMOUNT.

Quebee Court of Review, Archibald, A.C.J., Mercier and Greenshields, JJ
January 22, 1916

L. Mouniciean, corroRATIONS (§ TT H 1266) —SPECIAL ASSESSMENTS  OF
LOCAL IMPROVEMENT—MODE OF LEVYING

A municipality, empowered by a by-law to levy by special assessments

for the costs of certain local improvements, has the authority to mak

separate and distinet special assessments, one to cover the expenses of

grading and paving the streets, and another for the cost of the land required

2. Municipan CORPORATIONS (§ 1T H 1—266) —SPECIAL ASSESSMENTS FOR
LOCAL IMPROVEMENTS — U NIFORMITY

The power of a municipality to levy a speeial assessment for local
improvements, to be borne by the property owners direct benefited
thereby, enables the municipal council, under sec. 51 of 8 Edw. VII
(1908), ch. 89, as amended by see. 1 of 4 Geo. V. (1914), ch. 77 (Stat
Que.), to effect such assessment by resolution and at a varying rate,
according to the benefit acquired by each lot, though a by-law provided
for a uniform rate

3. Parmies (§1 A 4—46) —INTEREST OF RATEPAYER ATTACKING LOCAL IM-
PROVEMENT BY-LAW

A ratepayer, who is not substantially prejudiced by the assessment for
local improvements enacted by a special by-law, has no interest in attack
ing its validity

Arrear from the judgment of the Superior Court rendered
by Lafontaine, J. dismissing an action by ratepayer attacking a

municipal assessment by-law.  Affirmed.

Sl
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Brown, Montgomery and MeMichael, for petitioner QUE.
Weldon and Stephens, for respondent C.R
The judgment of the Court was delivered by CRADOCK

GreensuieLps J.:—Before this Court the petitioner confined

himself to two grounds, and two grounds only, wiz.: (1), The  Crove

NIMPsON

WesTMOUNT

special assessment attacked was premature; (2). The by-law
provided that the whole cost should be borne by the proprietors """
within the area designated, and that at a uniform rate, whereas
the resolution and the assessment roll enact and provide for a
varving rate, which is bevond the power of the council by reso-
lution, and i an amendment to the by-law; that the hy-law
could be amended only by another by-law approved of by a
vote of the ratepayers affected by it

The facts, so far as reference is necessary, may be briefly stated
On October 13, 1914, the date when the first resolution was passed
and the special assessment roll first adopted, the lands required
for the new street and the extensions, had been acquired and paid
for, no sewers or sidewalks, no macadamizing or paving had been
done, or if any had been done, the works had certainly not bheen
completed.

This, in my opinion, is a special statement of facts upon which
to determine the rights of the parties as to the first point raised
by the petitioner, viz.. the premature levy of the special assess-
ment roll.

Now, clearly, the by-law contemplates the making of two
separate and distinet special assessments, one to cover the cost
of grading, macadamizing and paving a new street and extensions,
andwhich special assessment shall be levied in proportional amount
spread over a term of 14 vears, as shall be determined by resolu-
tion; and another special assessment for the cost of lands required
for the new street and extensions, -pl'l-:u| over a |n~|‘|m| of forty
vears, and in such proportional instalments as may be determined
by resolution of the council.

There is another special assessment contemplated, viz.: for
the construetion of a sewer, and this assessment shall be levied
on a less extended area of property, although contained within

the limits of the parget area, covered by the special assessments

for the cost of the lands and for grading, macadamizing and pav-

ing, ete.

1, 4
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The only assessment roll in question in the present case is
that finally adopted and homologated on November 24, 1914, and
that is a special assessment roll to provide for the payment of the
lands which had then been acquired and paid for from the pro-
ceeds of the bonds then issued and sold in whole or in part.

Now the question, in a nutshell, is whether a special assess-
ment roll could then be made and provided for the cost of the
land only, and that before the entire works or improvements con-
templated by the by-law had been fully completed and paid for
and certified by the eity engineer and approved of by the council

With respect to the acquisition of the lands, that had been
done.  The cost was ascertained and was certified by the engineer
and was approved by the council.

If the council has erred, that error consists merely in putting
in foree an assessment roll at one time rather than at another. At
some time, in order to give effeet to the by-law, there would have
to be made a special assessment roll for the very purpose and only
for the purpose for which the special assessment roll attacked was
made: there being a necessity for at least two special assessment
rolls, I do not believe it was a wrong or illegal exercise of the disere-
tion of the council after all the cost had been incurred, after all
the money had been expended for the purpose and to meet which
one special assessment roll should be made to make that special
assessment then and there and so soon as that special branch of
the work had been completed and paid for

I am of opinion that the petitioner has not shewn any substan-
tial prejudice which would justify the interference of the petitioner
with the administrative power and administrative discretion of
the council, and since the respondent is under interest charges for
the amount paid for these lands, I see no just reason to upset and
annul the assessment roll passed and made for the purpose of
meeting these existing charges. 1 should rule against the peti-
tioner upon this ground.

As to the second, viz.: that the by-law contemplates a uniform
rate, whereas by resolution the couneil of respondent adopted a

varying rate

The power of the City of Westmount to enact such a by-law
as by-law No. 282, is found in 4 Geo. V. (1914), ch. 77, which by
sec. 1 replaces sec. 51 of 8 Edw. VIL. (1908), ch. 89. The seetion
provides in part as follows:

r

st
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In and by any by-law passed in virtue of the foregoing section, it may b
I £

declared and ordered, that the cost of any such improvements and works
shall be borne and paid by the owners of real estate situate on each side of
such street, road, avenue, boulevard, lane, alley, public way or place, or any
section or sections thereof, or by the owners of real estate situate within u fixe
area or limits specified in such by-law and direetly benefited by such we
and improvements, by means of a special assessment made, laid or levied upor

the said owners of said real estate, according to the frontage of such properties
when such improvements are made, saving nevertheless the right of the council
to declare, by resolution passed by two-thirds of the members of the whol
council, that the said fronting properties shall be assessed only for a eertain
proportion or percentage of the cost of any such improvements, in the manner
hereinafter set forth

Now up to this point, the statute contemplates that a hy-law
made and passed, enacting and ordering that the whole cost shall
be borne by the proprietors within a certain are

whose property,
in the opinion of the couneil, shall be directly benefited

This by-law, with that provision, we will assume, has been
passed and has been submitted to the ratepayers, and by them
has been approved. Now, by the section, that by-law can be
changed by a resolution passed by two-thirds of the members of
the whole council, and it may be substantially changed and ma-
terially changed, viz.: by burdening those proprietors within the
limits defined in the by-law with only a proportion of the cost,
without limitation as to the proportion, and the balance of the
cost, presumably, shall be borne by the ratepayers generally

Here is a substantial change that may be made in a by-law by
resolution.

Then continues the section—and this part has for marginal
indication “Rate may not be uniform.”

Such frontage rate may be greater or less upon one side of the street, avenu
boulevard, than upon the other side, and may be imposed either
at a uniform or varying rate, and either upon the properties fronting upon
the improved portion or upon the whole or part of the length of the existing

street or upon the real estate situate within the fixed area, or limits
specified in by-laws and directly benefited by said works

Therefore, the section empowers the city to tax
(1.) Only the owners of real estate situate on each side of the
street, avenue, ete., and that for the whole cost, or,

2.) Upon the owners of real estate situate within a fixed area

or limits specified in the said by-law directly benefited by such
works and improvements, and that for the whole cost;or (3.) That
the council see fit, it may by resolution change the by-law and
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impose only part of the burden on the owners previously men-
tioned, and may enaet a rate not uniform, but varying.

There is no doubt that by by-law a varying rate could be im-
posed—the variation levied in the wise discretion of the council.

But the question here is, the by-law not enacting a varying
rate, could a varying rate be enacted by resolution?  In my opin-
ion, a much more serious modification of the by-law is clearly
provided for in the section as being capable of being made by
resolution, »z.: to make an owner whose property will not be
direetly benefited by the improvement—an owner whose property
‘moved from the scene of the improvement—hbear possibly

is far
two-thirds of the whole cost of the improvement

I have read and re-read the section, and I am satisfied from its
reading, that the intention of the legislators was to give the council
respondent the power to modify a by-law and to create a varying
rate where no varying rate was provided for by the by-law itself.

I therefore come to the conclusion that the municipality
respondent was well within its powers in passing the resolutions
attacked, and in making and homologating the assessment roll,
and [ should affirm the judgment. Judgment aflirmed

MURRAY v. MUNRO,

Nova Scotia Supreme Court, Graham, C.J., and Drysdale, J., Ritchie, E.J., and
Harris, J. February 26, 1916

1. Execurors AND ADMINISTRATORS (§ VII—140)—VALIDITY OF SALE BY
EXECUTOR DE SON TORT—BENEFIT OF ESTATE—RELATING BACK

The validity of a sale by an executor de son tort, which is done for

the benefit of the estate, relates back, upon his appointment as administra-

tor, to the death of the intestate by operation of law, and he cannot there-

after elaim the property or the value thereof in his X as adminis
trator.

[Maher v. Hubley, 17 N.S.R 5, |l|~nnu|u~hu| White Imll \ Squire,

1 Salk. 295; Christie v. Clarke, 16 LP. 544, 27 U.C.Q.B. 21; Robert-

son v. Burril, 22 A.R. (Ont. ) 356, fullm\lul |

ArpeaL from the judgment of Patterson, Co.C.J., in favour of
plaintiff in an action by an administrator claiming damages for
the conversion of a horse. Reversed.

L. A. Lovett, K. C., for appellant.

The judgment of the Court was delivered by

Harms, J.:—William Murray for some time previous to his
death resided with his son, the plaintiff. After he died the plaintiff
intermeddled with the goods of the deceased and thereby became
an executor de son tort. William Murray at the time of his

Ju
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death owned a horse, and plaintifi afterwards sold it to the de-
fendant for $100. Defendant was to pay off a bill of sale on the
horse for 25 and the balance of the purchase money was to be
credited on an account which defendant’s firm had against the
deceased amounting to $88.93 and an account of $14.32 due by
plaintifi personally to defendant’s firm. The defendant tried to
pay off the bill of sale but the holder refused to aceept the money
and a few days later the plaintifi paid the $25 to the holder of
the bill of sale and defendant then took charge of the horse and
credited the estate of the deceased and the plaintiff personally
on the two accounts with the $100 and sent the plaintiff a receipt
for the amount. The next day after selling the horse to the de-
fendant, the plaintifi took out letters of administration of the estate
of William Murray and brought this action to recover the horse.
The County Court Judge who tried the case and who heard the
witnesses  believed the evidence of Duncan Munro as to the
terms of the bargain and disbelieved the plaintifi where they were
in conflict.

There is no reason for thinking the trial Judge did not reach a
right conclusion on this point. The matter was one to be decided
by him and this Court is I think bound by what he says as to the
eredibility of Duncan Munro.

Aceepting his statement, 1 think the agreement made for the
sale of the horse was for the benefit of the estate. The sale of
the horse relieved the estate of the expense of its keep. The price
received was apparently a good one and all that plaintifi asked
forit. There is nothing to show that the estate was not solvent and
plaintifi and one other son of the deceased were his next of kin
The plaintiff was entitled to one-half of the estate after the debts
were paid.  In these circumstances the arrangement made with

(e

the defendant was obviously a good one and for the benefit of
the estate.

The County Court Judge decided that an executor de son tort
could not make an agreement with another person unless that
person had fair reason for supposing that the executor de son tort
had authority to act as executor, and that the agreement must
be a legal one, and such as the true administrator would be bound
to make in due course of administration, and he gave the plaintiff
judgment.

N.S.
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What the trial Judge decided is the law where the executor
de son tort is not the same person afterwards appointed adminis-
trator, but it has no application to a ecase where the exeeutor
de son tort is afterwards appointed the true administrator. Where
the executor de son tort and the true administrator are different
persons and the true administrator seeks to recover property
belonging to the estate, the third person who seeks to justify his
possession of the estate property and to hold it against the rightful
administrator of the estate must show that when he bought the
property he had fair reason for supposing that he was dealing with
the true representative of the estate, and also that he made a
lawful bargain and such as the true representative was bound to
make. If he eannot show all this, then he cannot defeat the claim
of the legal representative and foree him to go against the executor
de son tort to recover.

In the case where the true representative and the execeutor
de son tort are one and the same person, the true administrator
has received the money and ean be made to account for it as repre-
sentative.

The Courts very properly in that case applied different prin-
ciples. They naturally reasoned in this way: You the plaintiff
have the money; it is true you got it before letters of administra-
tion were granted to vou, but you have it, and vou can be made to
account for it as administrator, and therefore the transaction
ought to stand. And to get over the technical difficulty that the
plaintiff did not receive the money as administrator, the Court
said the letters of administration when granted relate back to

the date of the death of the deceased, so as to legalize and make

binding all acts done for the estate by the person who afterwards
beeame the true administrator; and thus was invented the doctrine
of relation back as it is called.

In Maher v. Hubley, 17 N.S.R. 295, the party sued by the true
administrator endeavoured to make title to property by reason
of a transfer or purchase from a person who had acted as executor
de son tort and who did not afterwards become the true adminis-

trator. The County Court Judge seems to have adopted the deci-

sion of Rigby, J., and the cases cited by him, overlooking the fact
that in that case the executor de son tort did not afterwards become

the true administrator.
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That case has no applieation to the facts in evidence here.
In Kendrick v. Burges, Moo. K.B. 126, the Court held that if one
enters as executor of his own wrong and sells goods and then ob-
tains administration the sale is good by relation; the wrong is
purged: so that where a person sells a lease and afterwards obtains
administration the title goes back by relation. The only test is
whether or not the wrong has been purged.

In Whitehall v. Squire, 1 Salk 295, the plaintiff as adminis-
trator of J.M. brought an action of trover to recover a gelding
JAL had died intestate. Before his death he had put the gelding
with the defendant to pasture.  Before the plaintifi took out
administration he asked the defendant to bury JM. decently,
which he did at a cost of £23.  Plaintiff agreed that defendant
should have the horse in part satisfaction and gave his note for
the balance of the €23, Plaintiff afterward took out adminis-
tration and sought to recover the horse. The majority of the Court
held that plaintiff was bound by the agreement.

I'he Jaw as laid down in these early cases has been ever sinee
recognized. See 1 Williams on Executors, pp. 316, 317; 11 Hals
p. 16 Ingpen on Executors, pp. 194, 195

Some of the authors of books on executors say that the doe-
trine of relation back would seem to apply only where the trans-
action sought to be upheld is for the benefit of the estate. Halsbury
states it in this way:

I'he doetrine is also applied to render valid dispositions of deceased’s prop

erty made before the grant when it is shewn that such dispositions are for the
benefit of the estate, or have been made in due course of administration. 14
Hals., p. 146

The authority cited for the above proposition, that it must be
shown that such dispositions are for the benefit of the estate, is
the case of Morgan v. Thomas, 8 Exch. 302,

In that case after the death of the deceased his widow remained
in possession and while she so remained in possession a writ in
Ji. fa. was issued against the widow, and the property of the
deceased was seized and sold. The son of the intestate, who after-
wards administered, was living near by at the time when the goods
s administrator, after-

re sold for his mother’s debt. The son, ¢

wards sued for the recovery of the goods from the sheriff. It was
held that there was no evidence that the son had ever assented
to the widow's taking the property, and if such assent could be
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. sy implied, the estate was not bound by it as the act to which the

8.C assent was given did not benefit the estate. Parke, B. at p. 307

Mugray  Said:

t An aet done by a party who afterwards beeomes administrator to the pre
3 Munko judice of the estate is not made good by the subsequent administration. It
sola. ) i« only in those cases where the aet is for the benefit of the estate that the

relation baek exists by virtue of which relation the administrator i« enabled to
recover against such persons as have interfered with the estate, and thereby
to prevent it from being prejudiced and despoiled

Ever since that decision text writers and Courts in quoting the
rule have attached to it the qualification that the act must be for
the benefit of the estate.

The rule has been followed in Massachusetts and other Ameri-
can States as well as in Ontario.

In Alford v. Marsh, 12 Allen (Mass.) 603, it was held that one
who assumes to act in behalf of the estate of a deceased person in
compromising debts due to it before the appointment of an ad-
ministrator will, if subsequently appointed administrator, be
bound by his acts to the same extent as if he had received his
appointment at the time of doing the acts. Hoar, J. said

The taking out letters of administration relates to the death of the intestate
ind by operation of law makes valid all aets of the administrator in settlement
of the estate from the time of the death. It, therefore, legalizes receipts of
property by the administrator for which he would otherwise have |

CIL PesSpon-
sible as executor de son tort, and requires him to account for them in regular
course of administration

After citing a number of American authorities for this proposi-
tion he proceeds:

It has, indeed, been doubted whether an executor de son tort ean give any title
to the goods of the intestate as against the rightful administrator, especially
where the convevance is the single wrongful act which makes him executor
de son tort But no such question can arise where, as in the present case
the alleged executrix de son tort becomes herself afterwards the lawful adminis
tratrix.  Her acts of receiving debts due to the estate or property belonging
to it become by relation lawful acts of administration for which she is liable
to account to the same extent as if they had occurred after the letters of ad-

ministration were granted. The liability thus imposed upon her necessarily

involves a validity in her acts which is a protection to those who have dealt
with her concerning the estate

In Christie v. Clarke, 16 U.C.C. P. 544, the plaintiff, before
the grant of letters of administration to her, contracted with

defendant for the sale to him of the good-will of the intestate’s

business on certain terms. It was held that the contract being

for the benefit of the estate the title of administratrix related back

to the time of the death of the intestate and the plaintiff could
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: therefore as administratrix enforce the same though made before N.S.
'_ she had acquired that character. 8.C
g This was affirmed on appeal, 27 U.C.Q.B. 21. MoaRA®
As an illustration of the doetrine of relation back in the case Mo

t of administration Robertson v. Burrill, 22 A.R. (Ont.) 356 may b S i)
§ referred to. There it was held that an acknowledgment of indebt-
'\‘ edness by letter written after the ereditor's death |»_\ the defend-

ant to the person who was entitled to take out letters of admin-
e istration to the ereditor's estate and who does after the receipt
n of the letter take out such letters is a sufficient acknowledgment

within the Statute of Limitations. The principle upon which this
I= decision is based is that the letters of administration have relation

back to the date of the death of the deceased
¢ The sale of the horse in this case was obviously for the benefit
n of the estate and is in my opinion binding on the plaintiff
l- I'he appeal should be allowed with costs, and judgment en-
" tered in the Court below for the defendant with costs
- Appeal allowed
¢ ASSINIBOIA LAND CO, v, ACRES, SASK.
" Saskatchewan Supreme Court, Sir Frederick Haultain, C.J., Newlands, Brou 8. C
i and McKay, JJ. March 18, 1916
l‘y‘ L. MorrGace (§ HHT—48)—STATUTORY LIABILITY OF TRANSFEREE— Mobi

OF PLEADING IMPLIED COVENANT
\ statement of elaim in an action to enforee the statutory implied
fo covenant of a transferee to pay the mortgage debt, alleging that the defen-
dant is the present registered owner and that he beeame such since the
exeeution of the mortgage, and praying for judgment in accordanee
le with the implied covenant under the Land Titles Act (R.8.8. 1909, ch
11), sufficiently sets out the defendant as “transferee” under see. 63

y of the Act and fully warns him of the nature of the relief claimed against

" him

o |Colonial Invest. & Loan Co. v. Foisie, 4 S.L.R. 392, distinguished;

A {ssimibota Land v. Acres, 25 D.L.R. 439, affirmed. |

W 2. Pueaming  (§ 1 N—123)—AMENDMENT I'erMS — REASONABLENESS

le Re-TriaL

i Te! imposed by the Court when allowing an amendment, that the
whole action be retried and that the costs thereof be paid forthwith, are

y not unreasonable, and having been rejected by deelining to aecept the

t amendment and proceeding with the action, there ecan be no further
relief

i ArpeaL from the judgment of Elwood, J., 25 D.L.R. 439, Statement

_l' in an action for foreclosure of mortgage and personal judgment.

. Affirmed.

g T. J. Blain, for defendant, appellant.

k H. V. Bigelow, K.C., for plaintiff, respondent.
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The judgment of the Court was delivered by

Browx, J.:—This is an action brought under a mortgage held
by the plaintiffis. The mortgage was executed by the defendants
Stewart and W. H. Acres, who were then the registered owners of
the mortgaged property. The defendant Etheland Acres, the
appellant herein, beeame the registered owner of the property
covered by the mortgage under a transfer from Stewart and W. H.

Acres dated October 11, 1913, and a certificate of title duly issued

in her favor on that date subject to th mortgage in question.
Etheland Aeres leased the property and her tenants being in
arrears for rent she seized or caused to be seized certain articles to
satisfy such arrears. The plaintiffs contend that the articles which
were so seized were fixtures and that Etheland Acres had no right
to seize them to satisfy the rent.

The plaintiffs bring this action claiming judgment against the
defendants Stewart and W. H. Acres on their covenant to pay in
the mortgage, also judgment against Etheland Aeres on her
implied covenant to pay under the Land Titles Aet; in default
of payment they claim foreclosure of the mortagge, and they
further claim an injunction restraining the defendants from
removing the articles which had been seized to satisfy the rent
aforesaid

Etheland Aeres filed a defence denying practically all the
allegations in the claim and asserting her right to the articles
seized. The action came on for trial before Elwood, J., and, as

appears by the remarks of counsel at the opening of the case, the
whole contest was really as to whether or not certain of the
articles seized were fixtures or otherwise. At the conelusion of
the plaintiff’s case Mr. Blain, counsel for Etheland Acres, con-
tended that on the pleadings and the evidence the plaintifis
could not recover against his client on the implied covenant to
pay. The trial Judge refused at that stage to decide the point
and requested Mr. Blain to put in such evidence as he had, and
Mr. Blain then asked leave to amend his statement of defence,

[After argument as to terms, Mr. Blain agreed to continue
without the amendment.|

The action was then proceeded with and eventually judgment
given in favor of the plaintiffs both on the covenant and as to the
chattels. Etheland Acres now appeals from that decision on two
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grounds only. In the first place, that she should not have been
found liable on the personal covenant and, secondly, that she
should have been allowed to amend her defence,

As to the first point the statement of claim alleges that the
defendants Stewart and W, H. Acres executed the mortgage in
question on June 10, 1913, and that they were at that time the
registered owners of the property so mortgaged. Par. 8 of the
statement of elaim is as follows

The defendant Etheland Acres is the present registered owner of the said
land under certificate of title dated October 11, 1913

(b) of the prayer for relief in the statement of elaim is as follows

inst the defendant Etheland Aeres judgment in aeccordance with the
id covenant referred to in the Land Titles Aet for the recovery of the

sum of $5,819.74 and interest at 8 per cent. per annum from March 25, 1915

See. 63 of the Land Titles Act, being the one on which the
plaintiffs base their claim under the implied covenant reads

In every instrument transferring land for which a certificate of title has
been granted, subject to mortgage or incumbrance, the ¢ shall be implied o
covenant by the transferee with the transferor and so long as such transfere
shall remain the registered owner with the mortgagee or incumbraneee that
the transferee will pay the principal money, interest, annuity or rent charge
secured by the mortgage or incumbrance at the rate and at the time specified
in the instrument creating the same and will indemnify and keep
harmless the transferor from and against the principal sum or other moneys
secured by such instrument and from and against the liability in respect of
any of the covenants therein contained, or under this Act implied on the part
of the transferor
“A transferee” under the Aet means “the person to whom any
interest or estate in land is transferred whether for value or
otherwise.” The allegation, therefore, that Etheland Acres is
the present registered owner coupled with the further statement
that she became such since the execution of the mortgage makes
her a transferee under see. 63 of the Act and prima facie liable
under the implied contract therein referred to. The statement of
claim as a whole, in my opinion, fully warns the defendant of
the nature of the relief claimed against her and sufficiently sets
out the facts on which such relief is founded.

The case of Colonial Investment & Loan Co. v. Foisie, 4 S.L.IR.
392, which was relied on by counsel for the appellant is quite
different. That was an application for judgment in Chambers in
default of appearance; the registered owner was not represented
and there was no allegation anywhere in the statement of claim
that the plaintiff was claiming against the registered owner on
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an implied covenant to pay under the Land Titles Act. In that
80 case ex-Chief Justice Wetmore very properly held as follows:

ASSINIBOIA I am of opinion that, where a proceeding is taken against a transferee of
Lanp Co.  land subject to a mortgage, and it is sought to hold him liable personally under ]
sec. 63 of the Land Titles Act, there should be an express elaim setting forth

{ v,
Acres that such transferee is so liable. 1 think this is especially true, as the liability

Prown, J, is statutory and new; but, under any circumstances, the defendant sought to be

charged ought to be distinetly informed as to how or by what authority he
is claimed to be held personally liable

As to the second branch of defendant’s appeal, the appeal
book shews that the proposed amendment was not refused;
there was evidently considerable argument and some misunder- 4
standing on the point, but finally it was, I think, made clear that
the amendment would be allowed on condition that the whole
action be re-tried and that the defendant pay forthwith the costs
of the day. Counsel for the defendant declined to accept the
amendment on those terms and elected instead to proceed with ]
his defence. The question to be considered is, were the terms im-
posed so unreasonable as to justify the defendant in refusing them?
The trial Judge was evidently of the opinion that in view of the
length of the adjournment of the trial which was necessarily
involved in the amendment he himself might find it impossible
to try the new issue and that it would be advisable to have the !
whole of the case disposed of by the same Judge, and he therefore

imposed the term of re-trial. This term after all simply involved

payment of additional costs and such additional costs would not ‘
have been very onerous as the time oceupied in the whole trial, i
including the taking of the evidence for the defence, was only
part of a day. All of the witnesses who gave evidence, with two 1
exceptions, live in Regina, the place of trial and the two excep- l
tions live at Qu’Appelle in reasonably close proximity to the \
place of trial.

It may be that a better course would have been to dispose of |
the issues on which the parties were prepared for trial and post- |

pone for trial only the issue raised by the proposed amendment.

The other course, however, which appealed to the trial Judge as

the proper one, was, under the circumstances, not unreasonable
and having been rejected by counsel for the appellant there '
cannot now be any relief. The appeal should, therefore, be dis-

dismissed with costs. Appeal dismissed. |
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CHURGIN v. GUTTMAN.

Alberta Supreme Court, Appellate Division, Scolt, Stuart, Beck and
MeCarthy, JJ. March 24, 1916,

1. Courrs (§1B1—10)—TERRITORIAL JURISDICTION—NON-RESIDEN 18—
APPEARANCE AND FAILURE TO DISPUTE JURISDICTION AS WAIVER
If a defendant, resident out of the territorial jurisdietion of the Court
and over whom the Court would not otherwise have jurisdietion, appears
and defends the action without raising any objection to the jurisdiction
in his statement of defense as required by sec of the Distriet Courts
Act (Alberta Stat. 1907, ch. 4), such appearance is a waiver of any objec-
tion to the jurisdiction and cannot be raised later at the trial, and if the
Court has jurisdiction over the subject matter of the action, a judgment
thus recovered against him is Iumlll\g upon him
|Reid v. Taber Trading Co., 7 D.L.R. 229, referred to.]
2. Novariox (§ I--5)—LoaAN—NEW DEBTOR—ACCEPTANCE
In order to establish novation as affecting the liability on a loan, the
evidence must shew acceptance of the liability by the third party, and
that the latter had been accepted by the ereditor as his debtor in lien of
the actual borrower.

ArpeaL from the judgment of Taylor, D.C.J., in favour of
plaintiff in an action on a loan against a non-resident defendant.
Affirmed.

H. A. Friedman, for plaintiff, respondent.

H. R. Milner, for defendant, appellant.

The judgment of the Court was delivered by

McCarray, J.-—In this appeal two grounds are urged

the appellants why the judgment of the trial Judge should be
set aside. (1) That the District Court of Edmonton had no
jurisdietion to entertain or try this action. (2) That the respon-
dent accepted the defendant Guttman as his debtor in lieu of the
appellant, i.c., that there was a novation,

The objection to the jurisdiction was that the cause of action
arose and the defendants resided in the Calgary distriet, and that,
therefore, the action ought to have been commenced and tried
there.

The result of the authorities seems to be that, if a defendant,
resident out of the jurisdiction and over whom the Court would
not otherwise have jurisdietion, appears and defends the action,

such appearance is a waiver of any objection to the jurisdiction,

and a judgment recovered in any such action is binding upon him,
that is, of course, if some District Court in the provinee had juris-
diction over the subject matter of the action.

Apparently the question has already been before the Courts
in this province and there are two conflicting decisions.
In Reid v. Taber Trading Co., 7 D.L.R. 229, Walsh, J., in effect,

Ntatement
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decides:—That a cause of action of any one of the kinds named in
sece, 23 of the District Courts Aet and involving no greater amount
than that which is fixed as the limit of the District Court’s juris-
dietion, any District Court in the provinee can entertain it, sub-
ject to certain exceptions which do not arise in this case.

A contrary view is expressed by Winter, D.C.J., in De Barothy
& Co. v. Markham & Co., in 5 W.W.R. 806,

From an examination of the authorities I am satisfied that if
any District Court in the provinee had jurisdiction over the sub-
Jeet matter of the action, the defendant might attorn to the juris-
diction of a particular Court, and waive his rights to object to the
territorial jurisdiction of that Court to entertain or try the action

What happened in the case before us on appeal from Taylor,
D.C.J., was, as far as ean be ascertained from the proceedings, that
the defendant, although living outside the territorial jurisdiction
of the trial Court, filed his statement of defence, raising no objec-
tion to the jurisdiction. The first objection to the jurisdiction
appears to have been taken at the trial and the objection was over-
ruled by the trial Judge, but the defendant was represented by
counsel and present at the trial and took his chances in that Court ;
the result of the trial to him was adverse and he now urges that
the District Court at Edmonton had no territorial jurisdietion
Before the case came on for trial, the usual order for directions
was applied for; the order provides that the place of trial shall he
at Edmonton.  No objection to this provision was raised by solici-
tors for defendants and on the other hand the order is approved
by them.

It appears to me that the defendant, by his failure to dispute
the jurisdiction in his defence—sec. 29 of the Distriet Courts Act
(Alberta Stat. 1907, ch. 4), requires it to be raised in the defence

by his acquiescence in the terms of the order for directions, by
his participation in the trial, is not in a position to dispute the
jurisdiction and has attorned to the jurisdiction. If want of juris-
diction over the subject matter was apparent in the proceedings,
then, of course, it would be open to him to question the right upon
any steps taken upon a proceeding in that matter, but in this case,
I do not think he can, after having failed to raise the question in
his defence, concurred in the fixing of the venue in the order for
directions and participated in the trial, question the jurisdiction

and successfully contend that the trial Court had not jurisdietion.
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On the question of novation, the trial Judge has found that
the loan was actually made to Waterman, the appellant.  From 8. C.
a careful perusal of the evidence, I canmot find that Guttman — Cyepay
accepted liability to the respondent, or that he was accepted by v

. A 4 GUTTMAN
the respondent as his debtor in liecu of the appellant.

. . . . McCarthy, J,
1 think the appeal should be dismissed with costs.

Appeal dismissed

TECLA v. BURNS, B.C.

British Columbia Court of Appeal, Macdonald, C.J.A., and Irving, Martin C. A
Galliher and McPhillips, JJ.A. March 7, 1916,

1. MasTER AND SERVANT (§ 11 E 4-—-256) —Emprovers' Liasiuiry Aot
WORKMEN DROWNED WHILE CROSSING RIVER— N EGLIGENCE OF FORE-
MAN—FAILURE TO WARN

Where evidence in general does not point to the real eause of the acei-
dent, the fact that a foreman, in charge of railway construction work
permits workmen to cross a river without directing them the manner of
navigating the river or cautioning them of the danger of a cable which
sagged in the water, does not, in the absence of evidence of fault as to the
seaworthiness of the boat or the competeney of the oarsmen in charge
thereof, support a specific finding of negligence of the foreman within the
meaning of sec. 3 (2), of the Employers’ Liability Act, R.S.B.C. (1911)
ch. 74, to render the employer liable for the drowning of the men in conse-
quence of the boat ¢ ng when colliding with the cable.

[Andreas v. C.P.R., 37 Can. 8.C.R. 1, referred to.] |

ArpreaL by defendant from the judgment of Murphy, J., in  Statement
an action under the Employers’ Liability Act, which is reversed.

S. 8. Taylor, K.C'., for appellant.

R. L. Reid, K.C'., for réspondent.

Macpoxnarp, CJ.A.:—The judgment appealed from rests M donald,
entircly upon the finding of the jury that the foreman was negli-
gent in the exerci

se of superintendence within the meaning of

sub-sec. (2) of sec. 3, of the Employers’ Liability Act. The de-

ceased men were working on the east side of the river. At lunch
time the foreman, who was on the west side, is said to have ealled
to them to come across. There is no evidence that he gave direc-
tions as to how they were to eross, i.e., what course their hoat was
to take in crossing. The means of crossing supplied by the appel-
lants was a rowboat in charge of two rowers, whose skill is not in

question, nor is any question raised as to the seaworthiness of

the boat and the sufficiency of its equipment. What evidence

there is goes to shew that the rowers were skilful in that kind of

navigation. The foreman in question was in charge of railway

construction work, and it was not suggested that he had as good a

knowledge of the dangers of navigating the river as had the
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two rowers who had been engaged to do that very work. It
was just as apparent to the boatmen, in fact, it ought to bhe
more apparent to them than to the foreman, that the presence
of the cable spanning the stream would make the crossing
more dangerous than it had been theretofore. 1 do not think it
was negligence on the foreman's part to refrain from directing the

hoatmen how they should navigate the river, or to refrain from

calling their attention to the danger which was apparent to the

boatmen and to the deceased men.  Whether the erossing could
be made with reasonable safety at a point on the river above
the cable was a matter of judgment to be exercised by the
boatmen—not by a foreman of railway construction.

But there is another difficulty in the plaintifi’s way: the evi-
dence does not disclose what eaused the aceident: all that is dis-
closed is that the boat was seen drifting with the current towards
the cable, which it ultimately eame in contact with. The boat-
men had stopped rowing, but for what cause does not appear
[t may have been beeause of an accident to the oars, or of miscon-
duet of the boatmen themselves or of the deceased men. What
caused the boatmen to cease rowing and lose control of the boat
is a matter of mere conjecture.  The jury must have felt this diffi-
culty because they refrained from specifying in what the foreman’s
negligence consisted, they merely say that it consisted in not taking
proper precautions in view of the eable being in the stream. The
most that plaintifi's counsel could contend for was that the fore-
man ought to have told the boatmen to eross below the cable,
The fact that it was safer to eross below does not prove that it
was not reasonably safe to cross above. It is quite clear to me
that the crossing could have been safely made above, it had often
been made there prior to the accident and though the cable was
not then across the stream, vet it is not suggested that the boat had
previously been carried down stream to the place where the cable
was on that morning. But be that as it may, the boatmen and not
the foreman were, in my opinion, the persons to decide how the
crossing should be made. Moreover, there is no evidence that
the foreman did not instruct the boatmen to cross below the cable,
though 1 think the fair inference is that he left the manner of
crossing entirely to the discretion and skill of the boatmen.

Irving, J.A.:—Three men, who were working for the defen-
dants, contractors engaged in the construction of the Great Nor-
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thern Railway, were drowned in broad daylight in the Fraser
Yiver when returning in a rowboat from their work on the left
or easterly bank of the river to the defendants’ camp, which was
on the right or westerly bank of the river,

In order to transport their stores from the easterly to the oppos-
ite shore. the defendants had strung, or were engaged in stringing,
a cable across the river, some 700 or 800 ft. wide. It was in conse-
quence of the rowboat having got foul of this cable, where it sagged
into the water, that the plaintiffs were drowned

The plaintiffs who represent the deceaged men, brought their
action for negligence at common law and alternatively under the
Employvers’ Liability Act

At the trial, the following questions were submitted and

HNSWeTs given
Were the defendants guilt v of negligence which was the proximate eauns
of the ident? A, No. 20 If =0, what was such negligence?  (Not un

swored 3. Was the aceident eaused by reason of the negligence of any per
son in the service of the defendant who had any superintendence intrusted to
him wi
such persons? A, Foreman. 5. If so, what was such negligence? A, In

not seeing that proper precaution was taken in re-crossing river on account of

inthe exercise of such superintendenee”? A, Yes. 4. If so, who were

danger from the sagging eable and also apparent loss of control of boat. 6. The
damages of Francesco Forte and Sofia Galassi, a thousand dollars; to Ranalli
and his wife, 81,500, to Bellabene Teela, $2.000

Evidence was given shewing that the river, which ran at about 6
miles per hour, could be erossed either above the cable or below

The crossing above the cable was the more convenient to the work
then in hand.  Ineither event, the hoat on starting to eross would
work up close to the bank so as to take advantage of the eddies or
slack water, and then when it had reached—in the opinion of the
boatmen, an opinion based on experience—a  point sufficiently
high up, would turn into the centre of the stream where the cur-
rent is strongest, and by its foree be carried down obliquely to the

other side, the men rowing all the time. The resultant foree

should bring it to the opposite bank above the cable,

The defence of volens was pleaded but no question was put to
the jury on that point. In the grounds of appeal, it is alleged
that the learned Judge should have taken the ease away from the
jury on this ground.

The ground mainly argued before us was that there was no

evidence to go to the jury in support of the point upon which the

verdiet is founded.

111
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B.C. The persons concerned were the three men whom the plain
j C. A tiffs represent, a fourth Italian who was saved, and two men Blaine f
TECLA by name, who were the men in charge of the boat. It was a large f
; Bk dory such as is used by fishermen on the lower Fraser.  No fault t
5 is found with its eapacity, or its equipment. The evidence as to
™oL the fitness of the men was given by Weleh, one of the defendants, l
on discovery “I employed these men—the best possible men | l
could get, on account of —we had some very bad places.”  The !
ability and experience of the Blaines was questioned in argument, I
but the only evidence to support that view is that they were new
to the job, in fact, this was the first day on which they had been ¢
employed on this particular job, but the trip which terminated !
in this unfortunate aceident was not their first trip ey had \
that morning ferried these same three men across to the left bank ¢
and the aceident oecurred as they were returning to the right bank !
for dinner. I
The accident took place some four years before the case was !
brought to a hearing. By discovery evidence, it was established !
that these three men were acting under one Murphy, who was fore- §

+ work
and return to the right bank for their dinner; that the usual dis-

man in charge of the cable; that he had told them to cea

tance to be made up-stream before launching out into the current \
was 500 to 600 ft.; that the hoat on this oceasion, instead of reach- t
ing the shore, struck the sagging cable at about 75 ft. from the !
shore; with one exception all were drowned.  The rescued man d
was not a witness, ¢

The plaintiff called three eye-witnesses to the aceident.  Forte, r
who was on the right bank, standing alongside the foreman, saw I
them start out; he said the Blaines pulled up the river 300 or 400 I

ft. only, when they started to cross (the Swedes, he sayvs, used to
row upstream 700 or 800 yds. before they turned).  The strong
current took them down to the eable where the boat capsized after
it struck the cable. Novello, who was also on the right bank, said
he first saw the boat when it was about 150 ft. from the cable—
drifting. The men were not then rowing. It struck the cable,
first one man and then another seized the cable, the boat tipped,
one man fell overboard, and the boat capsized. Asked if they
were not rowing because they had lost their oars, witness said:

“they were not rowing because they had become so frightened,

they had let the oars drop from their hands.”




27 D.L.R.| Dominion Law Reports.

Scamorra, who was also on the right bank, said that when he
first saw the boat it was right at the eable.  That the occupants
fell into the water; that one man saved himself by holding on to
the cable till he was rescued by another boat.

That is the whole of the evidence as to the aceident It gives
us little or no information as to how the accident occurred. 1 am
unable to see any evidence of negligence on the part of the fore-
man so0 as to bring in the 2nd sub-see. of the 3rd sec. of the Em-
ployers’ Liability Aet,

To support the judgment—plaintiffs must rely on the first part
of the 5th answer—the latter part, also apparent loss of control of
boat, seems insensible. Now, under the rule laid down in Andrea
v. CLP.R. (1905), 37 Can. S.C.R., 1, all negligenee is negatived,
except the alleged specifie default of the foreman in not having

made proper precaution for the re-crossing of the boat: but if the

boat was sound and well found and the oarsmen qualified, T do
not see how the foreman could anticipate that for some unknown
reason the men were to be struck with a sort of paralysis, and that
such an aceident could oceur.

I would dismiss the action.

Magrmin, J.A——After much deliberation I am unable to see
upon what ground the verdiet can be supported. 1 regard the
case as not going beyond one of deplorable accident, but for which,
upon the evidence, the defendants cannot be held responsible
There is, in short, in my opinion, no evidence upon which the jury
could reasonably find the main ground of negligence relied upon as
regards the foreman, and as to “the apparent loss of control of the
boat,” that is mere idle speculation.  Therefore the appeal should
be allowed.

Garummer and McPuinuies, JJAL dissented

1 ppeal allowed

MARTIN v. CAPE.
Quebec Court of Review, Fortin, Guerin and Archer, JJ. February 7. 1916

1 MasTeRr AND sERVANT (§ V340 AMENDMENT oF WorkMmEN's Con
PENSATION  Act—ReErROACTIVE  EFFECT - Cartean RENTCHocr

OF PAYMENT

I'he Aet of Geo. V. (1914), ¢h unending the Workmen's Comipensa-

tion Act (RS, Que. 1909, art. 7320), which gives the person injured, or

his representatives, the option to demand the puyment direet to themselves

of the amount of compensation or of the eapital of the rent, has no retro-
active effect and does not apply to an accident arising before the passing

of the law, and the employer can only be required, as formerly, to pay the

8—27 D.L.R
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capital of 1l t 1o ' ¢ compat lesignated for that pury
| n OrderanCom
See nl / Brise Q KB 21 B hette v. Black 1.
( 0 R le J 605; # / \/ he, 46 Que. R.C. 498: Ca /
Pacific K. ( VeD DL 1915] AC. 1124, 24 Q
K.B. 495

ArpEAL from the judgment of the Superior Court, rendere

by Greenshields, J A ffirmed
On November 2, 19114

jndgment was given for the plaintifi

condemming the defendant to pay a vearly rent of $87.50, under

the Workmen's Compensation Aet, for an accident which tool
place on January 28, 1914 I'he plaintiff presented a petition

praving the defendant be ordered to pay him $1,514.18, to wit

the capital of the said rent:; and subsidiarily that, if aforesaid

capital is not paid to him, that it should be paid to the Traveller

Insurance Co. of Hartford

I'he defendant  contested that  the

ud plamtift wa not

entitled to demand the eapital of said rent, as it could only he

lemanded when permanent incapacity to work has been ascer

tained, such not being the case in this instance.  Moreover, the

wgment condemning the defendant subjeet to revision during

four vears, and the said eapital cannot e

demanded during that
el also that the demand that the capital be paid to the
plaimtiff, and also that it should be paid to the designated insur

mee company is contradictory and inconsistent

I'he Superior Court refused the option prayed for by pet

tioner, but granted the capitalization of the rent giving to the
defendant the choice of the insurance company, by the following
judgment

Considering that at the date of the happening of the aceident
to the plaintifi-petitioner which gave rise to the present action
there was no law in foree in this provinee authorizing the payment
of the capital direet to the injured party

Considering that the amendment made by 4 Geo. V. ¢h
57 was not in foree at the time of the happening of the aceident
therein, and said amendment had no retroactive effect

Considering that a judgment debtor of a rent has the right
to seleet any one of the insurance companies designated for that
purpose by Order-in-Couneil to which the payment of the capital
shall be made, when the judgment ereditor of the rent makes
option that the capital be paid to an insurance company ;
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“Considering that the plaintifi-petitioner is not entitled to

be paid the capital of the said rent to himself in person, nor is

he entitled to an order upon the defendant-respondent to pay
the capital to the Travellers Insurance Co. of Hartford;

“Considering, however, that the plaintiff-petitioner is entitled
to act of his option that the rent be eapitalized;

“Doth grant act of the plaintiff-petitioner’s option that the
rent accorded to him under the judgment of November 2, 1914,
be capitalized:

“Doth order and condemn the defendant-respondent within
eight days from the rendering of the present judgment to pay
to an insurance company designated for that purpose by Order-
in-Council, the capital of the said rent of $87.50, said rent payable
quarterly, provided the capital necessary to buy the said rent
does not exceed the sum of $2,000, but if the capital necessary
to buy the said rent of £87.50, pavable quarterly, in favor of
the plaintiff-petitioner exceeds the sum of $2,000

“Doth condemn the defendant-respondent to buy for the
plaintiff such annual rental payable quarterly from an insurance
company designated for that purpose by Order-in-Council as
the sum of $2,000 and not more will purchase, the whole without
costs.”’

This judgment was affirmed by the Court of Review

J. M. Ferguson, K.C'.| for plaintiff.

VeLennan, Howard & Aylmer, for defendant

DOBLE v. CANADIAN NORTHERN R. CO.

Manitoba Court of Appeal, Howell, C.J. M., Richards, Perdue, Cameron and
Haggart, JJ.A. April 11, 1916

L Ranways (§ 11 D 6--70)  INJURIES TO ANIMALS AT LARGE— MuUNIcieag
BY-LAW—ENACTMENT BY IMPLICATION — NEGLIGENCE OF OWNER
A municipal by-law which restrains animals from running at large for
a certain number of hours of the day does not give rise to an enactment by
implication permitting them to run at large during the remaining hours
of the day in derogation of the common law duty of the owner to keep the
animals from his neighbour’s land, and there can be no recovery when they
are Killed on the right of way of a railway company, if the animals are
at large through the negligence of the owner within the meaning of sub-
see. 4, of see. 204, of the Railway Act, RS.C 1906, e¢h. 37, as amended
by sec, 8, ch. 50, 9-10 Edw. VIL. (Can.)
|Greenlaw v. CNLR. Co., 12 D.L.R. 402, 23 Man. L.R, 410, distinguish-
ed; Watt v. Drysdale, 17 Man. L.R. 15, followed; Garrioch v. McKay, 13
Man, L.R. 404; Crowe v. Steeper, 46 U.C.Q.B. 87, referred to.)

Arpear from a judgment in favour of plaintiff in an action
under the Railway Aet (R.S.C. 1906, ch. 37, sec. 204 (4) as

Magrnis
'
Care
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Statement
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MAN. amended by see. 8, ch. 50, 9-10 Edw. VI1. (Can.)), for the killing
C.A of animals running at large Reversed
D ' '. W. Jackson, for appellant, defendant
ON R \. K. Hoskin, for respondent, plaintifi
I'he judgment of the Court was delivered by
o Ricuarns, J.A I'he facts are set out in the reasons for

judgment given by the trial Judge. As stated by him the question
is whether or not the animals got at large through the negligenee
or wilful act or omission of their owner If they did so get at
large, then under sub-sec. 4 of sec. 204 of the Railway Act (R.S8.(
1906, ch. 37, as amended by sec. 8, ¢h. 50, 9 10 Edw. VII. (Can
the plaintiff cannot recover

Sub-see. 4 does not limit the distance from the rigl

within which the letting animals go at large shall be considered

negligence Jut if that question of distance is capable of being
L factor in deciding whether there was negligenee, 1 do not think
it affects the present case. Animals can easily stray 2 miles at
iy time on an open road

I'he real question is whether by-law No. 20 of the municipality
in which the animals got at large and were killed permitted their
running at large during the hours from 6 o'clock in the morning
till 7 in the evening. The enacting clauses of the by-law are suffi
ciently stated in the judgment appealed against I'he animal
in question come within clause 4, which restrained them from
running at large between 7 o'clock in the evening and 6 o'clock
of the following morning, but made no express provision as to
whether or not they might so run between 6 in the morning and
7 in the evening

I'he trial Judge held, as I understand it, that, by inplication
the byv-law did so enact, one of his reasons for so holding being, |
presume, that, otherwise, there would be no objeet in the restrain
ing enactmént, because, if they were not to be permitted to be
at large at all, there was no need for any enactment, as by the
common law they would be so restrained

If the by-law is to be given the meaning put upon it by the
Judge, then the position at law is like that in Greenlaw v. Canadia
Northern R. Co., 12 D.L.R. 402, 23 Man. L.R. 410, where the
by-law expressly permitted the running at large during the hour
within which the animals there in question were killed
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In that case, which the trial Judge followed, this Court held
that the intention of parliament was to leave the expression
“negligence or wilful act or omission” to be interpreted by the
provineial law in foree where the killing oceurred, and that it
followed that, where they were so lawfully at large under the
provineial law, the mere fact of the owner having let them at
large would not, in itself, be a defence to his action for damages

Then assuming, as 1 think we must till it is overruled, that
the decision in the Greenlaw case is good law, the issue in the
present case reduces itself to this.  Does by-law No. 20 of the
municipality enaet by implication that the cattle expressly re-
strained by see. 4 from running at large between 7 at night and
6 in the morning, are permitted to run at large in the other thir
teen hours of the dav?

I'he argument in favour of the enactment by implication is
a strong one. But it must be borne in mind that it is in derogation
of the common law.  The matter has been dealt with by a cas
exactly in point, which apparently was not brought to the notiee
of the trial Judge. 1 refer to Watt v. Drysdale, 17 Man. L.R. 15
a decision of the Chief Justice of this Court sitting in appeal
There, as here, there was a clause in the by-law restraining the
running at large of animals during a certain part of the day, but
saving nothing as to the rest of the day The Chief Justice
at p. 17, says

I'he by-law carefully provides that certain animals shall not be allowed to
run at large, but there is no provision, as above remarked, deelaring that any
animals mayv run at large At common law the owner of cattle was bound
to keep them from his neighbour's land Garrioch v. MeKay, 13
Man. L.R. 404; Crawe v, Steeper, 46 U.C.Q.B. 87

Again, on p. 18

At the trial, the defendant relied on this by-law as an authority permitting
his eattle to run at large I cannot agree with this construction of
the by-law I think, at most. it must be looked at as a by-law restraining
animals from running at large

And at p. 20:

There is ample guthority also for the proposition that the power of & muni-
cipality to pass by-laws restricting common law rights can only be found in
language clear and distinet
In support he cites; Taylor v. Winnipeg, 11 Man. L.R. 420; The
King v. Nunn, 15 Man. L.R. 288 and Merritt v. Toronto, 22 A.R.
(Ont.) 2

It is probable, as suggested in Watt v. Drysdale, supra, that

the draftsmen of such by-laws supposed that, at common law,

|
|
{
|
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cattle were permitted to be at large, and that the only enactment

required in a by-law of this kind was one restraining them
On eareful consideration, 1 think that the reasoning in Watt
v. Drysdale, and the other cases above named, applies in this

case,  The result, in my opinion, is that the by-law before us

is only a restraining one, purporting to enact a restraint which

.llll'fll'\ exIste ‘i at common |f|\\
I'he by-law, however, does provide one thing not in the com-

mon law, and which serves some purpose—that is, a provision

that a breach of the restraining enactment may be punished by

[ the peace,

fine, on conviction before the reeve, or a justice o

With deference, 1 feel obliged to hold, as I think the Judge
would have held if his attention had been drawn to Watt v. Dry
dale, supra, and the cases there cited, that the by-law did not
permit the animals in question to run at large. If T am right in
that, Greenlaw v. C. N. R. Co. does not apply, and the animal

were at large through the negligence of the owner, within the

f sub-sec. 4 of sec. 204 of the Railway Act

meaning «

I would, therefore, allow the appeal, set aside the judgment

in the County Court and enter there a judgment for the defendant.
.1/1/:!41/ allowed

ALBERTA DRILLING CO. v. DOME OIL CO

Alberta Supreme Co A\ppellate Division, Harvey, C.J., Seolt. S ind
B 1J., March 26, 191
1. Coxrracrs (§ 11 D4—190) ~RicHT 10 SEIZE EQUIPMENT 1 0
PERFORMANCE  OF DRILLING CONTRACT—BREACH OF COVENAN
Al INST ENCUMHBRANCE
An agreement whereby an oil drilling contractor covena the drilling
equipment to be free of debt, lien or ineumbrance and to o maintain i
until completion of the contraet, and that in the event of an abhandor
ment or failure to substantially perform the contraet the o nnpany
given the right to seize the equipment and complete the well, does not
entitle the company to exercise the right of seizure for an outstanding
indebtedness on the machinery not amounting to a charge or lien, and
that it is only upon the failure of substantial performance of the contract
that the right to seizure may lawfully be exercised
2. Corroramions axp coMmpanies (§ IV DI-—65)—Error ERTIFICATE
OF CORPORATION AS AFFECTING CORPORATE POWERS —CONTRACT
ULTRA VIRES
An incorrect statement in the certificate of incorporation that the
liability of the company is specially limited under see. 63 of the Com
panies Aet (Alta.) does not thereby affeet the usual powers of the corpor

ation incidental to the corporate objeets, and a contract executed by the

corporation within the scope of those powers is not on that account
ultra vires

Affirmed in Dome Oil Co. v. Alberta Drilling Co., 52 Can, 8.C.R. 561
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ent ArpeaL from the judgment of Hyndman, J.. in favour of ALTA.
the plaintiff in an action for damages for the wrongful scizure S
Vatt of an oil drilling equipment.  Affirmed. A Sintk |
this A. H. Clarke, K.C'., for plaintiff, respondent. ]'“("-“‘l\" ;
L us George H. Ross, K.C., and L. F. Mayhood, for defendant, ' :
hich appellant. |:|).”:"t. {
The judgment of the Court was delivered hy Harvey, 0.3, 1
om- Hawvey, (). ~The plaintiff and defendant entered into an
sion agreement on July 6, 1914, whereby the plaintifi. was to bore for :
| by oil for the defendant at a defined rate. The time for commencing
ace, work is not specified. The defendant agreed to pay 85,000 on the
dge execution of the agreement and 85,000 when the equipment was on
rys- the ground, which sums were to be in payment of the work there-
not after to be done. The first $5,000 was paid. The machinery, with
tin the exception of eertain parts, was on the ground about July 22.
nals The derrick, which, by the terms of the agreement, was to be con-
the structed by the defendant, was not then completed and by arrange-
ment the plaintifi completed it, for which it elaims $142.50, which
1ent claim is admitted. Although the plaintiff had a staff of men on the
int. ground from July 22, it was not until August 15 that the machinery
d. was completed, so that the drilling could proceed.  Four days later
the plaintiff’s bookkeeper applied to the defendant’s manager for
the payment of the $5,000 payable when the equipment was on the
and ground. Objections were made and the hookkeeper made several
visits to defendant’s manager on that day and the next in the
e endeavour to satisfy him.
litg One of the provisions of the agreement was as follows:
in it And the contractor hereby covenants and agrees with the company to
don- place their equipment, material, tools and appliances on the ground free of
ny is debt and of all and every lien and encumbrance and to so keep and maintain
;llllll'II}‘L the said equipment, material, tools and appliances until the completion of
and this contract and not to sell the same until this contraet has been performed
traet in every respeet by the contractor,
e There was a balance of $4,045 of the purchase price of the mach- |
RACT inery still unpaid and Mr. Phillips, the defendant’s manager, |
e objected to pay the $5,000 on that account. He demanded an affi- :
‘om- davit shewing that it was paid for in full, and an order was given to
£ the vendors by arrangement with them for the unpaid balanee upon
ount ) the defendant, and an affidavit thereupon made by plaintiff’s
1] manager to satisfy Mr. Phillips. These documents were taken to
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Mr. Phillips on August 20, with an order to pay the balance of the
$5,000 to the bank, but he declined to make any payment until his
solicitors approved He told the plaintifi's bookkeeper that he
wis going out of town the next day and that they could arrang
matters the day following.  Mr. Phillips did go out of town the next
day. He went out to the place where the drilling was in progress
md seized all of the plaintiff's equipment, giving notice that the
defendant would continue the drilling with it

I'he elause of the agreement under which it s sought to justify
s as follows

the serzure

wnd understood that if the contractor abandons the

ned by the contractor on the well site and to complete the wel

It is a little difficult to ascertain from Mr. Phillips’ evidene

the true reason for the seizure. In answer to defendant’s counsel
" a1t was
First, f he | he ckholder the I Oil Compar
f he I he machinery aecording he contract | nstrued it 1
1 b paad for Also that the men that were working there were complain
heir wages; that the ¢ who w upy the camp we

bout not getting their mone that the work was not goir

If the first can be considered an independent ground, this gives
five grounds on which to rest the validity of the seizure. Later in
cross-examination, he limits these to two, viz., the complaints o
the men about their wages and the fact that the work was not
progressing satisfactorily.  Again, he says, referring to the seizure
“If the work was going all right, we had no intention of doing it.’
On re-examination, however, he restores as one of the grounds the
fact that the material was not paid for

The plaintifi claims $5,000, the amount agreed to be paid,
$142
of $34,000. Mr. Justice Hyndman, before whom the action was

50 for building the derrick, which is admitted, and damages

tried, gave judgment for $5,000 and $250 for damages for illegal
seizure and $142.50

On this appeal, counsel for the defendant contends that the
contract is invalid as being beyond the power of the plaintifi to

make. It is apparent that as far as the seizure is concerned, it can
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only be justified by the terms of the contract and if that is invalid
the seizure must necessarily be illegal. The ground on which it
is contended that the contract is one the plaintifi has no power
to make is that it is a company formed with a liability limited by
sec. 63 of the company's ordinance, the powers of which are set out
in sec. 63(a), which powers, it is contended, do not include the
power to make a contract such as the one in question. Both com-
panies in this action purport to come within the section.  See. 63
provides that when the objeets of a company are restricted to those
specified relating to mining, the memorandum may provide that
the liability of shareholders is limited to the amount actually paid
on their shares. It also provides that the certificate of incorporation
shall state that the company is specially limited under this seetion
It is not contended that oil is not a mineral, but it is contended
that the terms used in the section indicate that it is not such a mineral
as to come within the section and that in any event the section does
not l‘ullh'lnpl:nv a company incorporated as this company as
indicated by its object, its name and the contract in question, to
do common labour involving nothing of a speculative nature. |
am of opinion that it is not necessary to determine whether this
company is one which comes within the terms of sec. 63 or not for
it is not by virtue of sec. 63 that it is incorporated. It is incorporated
as any other company under the general provisions of the ordinance
There is no doubt that its objects come within the legislative author-
ity of the provinee and that, therefore, it may be duly incorporated
under the ordinance.  If the certificate of incorporation which, as
sec, 63 says, is issued under see. 16 and not under see. 63, states
that the liability of the company is specially limited under that
section when the company is in fact one which does not come
within the terms of that section and whose liability, therefore, is
not limited under that section, the certificate is in error to that
extent, but not necessarily any farther. The company is incorporated
because it has complied with the provisions of the ordinance and
obtained a certificate of incorporation and has the powers necessarily
incident to a company with its objects. One of the objects of the
plaintiff is to bore for oil asa contractor. Clearly, therefore, this
contract is within its power. Sec. 3 is for the express purpose of
limiting the liability of the members. The question of liability does
not arise here and it is, therefore, unnecessary to decide whether
the company is within sec. 63 or not.
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I'he defendant company, therefore, has the right given by the
contract and it is necessary to determine whether in making the
seizure it was within its right. 1 have already quoted the provision
of the contract indicating the conditions under which a lawful
seizure might be made. There is no suggestion that the plaintiff

had abandoned the work I'he seizure, therefore, can only b

justified upon the failure of the plaintiff in the substantial perfor-

mance of one of its agreements. The ground given by Mr. Phillips
as to the protection of the shareholders need not be considered
therefore, other than as comprising some other ground As far

CONCerns

complaints of non-payment both on the ground as

found by the trial Judge, that there were no such complaints and

on the ground that nowhere in the contract does the plaintiff agre
with the defendant to pay its employees or for supplies, no justi
fication can be found. It is quite clear that the work was not pro
coding satisfactorily and I apprehend that the progre Vs A
nsati ry to the pla 18 the defendant. The or wgreement
of the plaintiff in the performance of which this might be deemed
to be a failure appears to be contained in par. 2, which provide
p I'hat the contractor will use the best materials and labow
wailable and will commenee drilling within days from the
date of the signing of this agreement and proceed with the worl
of drilling the said wells in a workmanlhke manner and Il drill
continuously and will complete the same at the earliest possible
late from tl ommencement of operations d) That it will at
l times during the continuance of the above operations have in
charge of the work competent drillers
Ihere was dissatisfaction with the delay before the work got

tarted and the foreman for plaintiff states that Mr. Phillips told
them that if they did not get something done by the 15th they
could get out. They did, however, get started by the 15th, and if
the defendant had any ground for complaint up to that time, it
apparently waived or abandoned it because it allowed the plaintiff
to proceed, but in a day or two, owing to gravel being found, there

was a caving in and some casing was required from the defendant

and Mr. Phillips told them where to get it instead of supplying it

on the ground as the contract required the defendant to do. The
plaintiff’s men went and got it and put it in place and were just

to I

starting ahead when the seizure was made. There appe:

no evidence whatever that it was the plaintifi's default in any of
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his engagements that resulted in the unsatisfactory progress. Indeed,
there seems to have been insufficient time given to permit any
fair test. Moreover, the agreement provides that

in the event of the company making default in paying the contractor any
payment due hereunder promptly on the date when same becomes dug

the contractor may, upon its option, immediately

* operations and it
agrees that it will pay to the contractor the liquidated damages the sum of
$50 for each and every day during which the company shall cease to earry on
operations as aforesaid and for all other delays eaused by the company

Notwithstanding the confusion in words in this clause, it appears
clear that by reason of the defendant’s failure to pay the amount
due when the equipment was on the ground, the plaintiff could
have refrained from doing any work and demanded in addition $50
a day. It did not do that, but it made what progress it could,

making no claim, though part of the delay was due to the defendant's
failure to furnish casing as agreed. The defendant company appears
to have thought that it was only the plaintifi that was bound by
the terms of the agreement. The defendant contends that its pro-
mise to pay the second $5,000 is dependent on the plaintiff placing
the equipment on the ground free from debt, and that as the latter
was not done, it was not liable to pay. In support of this it is argued
that the intention was that the second $5,000 should be available
for drilling operations and that was why the machinery was to be
free from debt. While this argument is plausible, T ean see nothing
else to support it. The intention appears rather that the machinery
should be free from lien so that there could be no interference with
its use for drilling and that is why it is not merely to be free from en-
cumbrance when placed on the ground, but also to be kept frec
during the operations. The provision for payment and for providing
unencumbered equipment are in separate paragraphs in different
parts of the agreement and appear to be entirely independent of
each other. For breach of either, the consequences provided by
the agreement, or the natural consequences would follow, but
neither party could excuse a breach of its covenant on the ground
of the other's breach of its covenant. As to the elaim that there was
a right to seize because the machinery had not been paid for, the
learned Judge's finding that the scizure was not made on that
ground seems to have ample support in the evidence, Iam of opinion,
however, that the seizure could not be supported on that ground.

It is argued and there appears to be much force in the argument
that there has been no breach of agreement by the plaintiff in this
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respect and that appeared to have been the view of the trial Judge
It is said that though the plaintiff was indebted for the machinery
there was no debt against the machinery for that ecan only mean
what the rest of the provision indicates, something that is a charge
on the machinery itself, which a personal liability of the owner would
not be, but even if this be not so, it is only a failure in the substantial
performance of any agreement that would justify the defendant’s
wet, and in this case the machinery was in substance, at least, paid
for by the acceptance of the order on the defendant, and if it was
not in reality paid for, it was because the defendant itself refused
to do what it was by the terms of the agreement bound to do. 1
think this contention is sound, and that the seizure cannot by
justified on this ground and consequently that it eannot be justified
it all

I'he learned trial Judge only allowed $250 as damages for the
selzure I'he defendant may consider itself fortunate that it i
not called upon to pay more than a sum so trifling in comparison
with the value of the machinery and the operations involved, espx
cially having regard to the faet that there is ample evidence for
thinking that the seizure was not honestly made. The trial Judge
ippears to have allowed the $5,000, not as the overdue payment
but rather under a provision of the agreement which authorizes the
defendant to stop the drilling at any time, but with the condition
that if it does so it “will pay the contractor a minimum of $10,000
for the drilling of each well so stopped.” It appears to me that it
is unimportant which view is taken. It is clear that it is contemplated
that the contractor should not be called on to acquire the expensive
machinery and go to the other expenses without being certain ol
being paid a reasonable amount and that amount is fixed, first, by
providing that it shall receive $10,000 on account of future services
before it commences work, and secondly, that that exact amount
it shall be entitled to retain, even if it has not earned it, if it is
prevented from earning it by the act of the defendant. The defendant
did stop the work effectually by seizing the machinery with which
the work was required to be done and it could not, therefore, demand
back any part of the $10,000 if it had paid it, nor I think, should it
be allowed to maintain that it is not liable to pay the remaining
$5,000 which had not been paid

The appeal should be dismissed with costs.  Appeal dismissed
|Appeal dismissed by Canada Supreme Court, 52 Can. 8.C.R. 561.|
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MORGAN v. McDONALD.

Supreme Court of Canada, Sir Charles Fitzpatrick. C.J.. Davu Idington,
Anglin and Brodeur, JJ.. December 29, 1915

1. Arrear (§ VI L 2—475) —REVIEW OF JURY'S FINDINGS ON FRAUD AND
MISREFRESENTATION
The issue of misrepresentation or fraud in procuring an agreement
and promissory notes, raised in the defense to an action thereon, is one
for the consideration of a jury, whose findings for the defendant where
the evidenee is conflicting, are final and cannot, in the absence of mis
direction, be disturbed on appeal by granting a new tri i merely beeause
the result of their findings may seem nnsatisfactory to the appellate
Court
[Toronto R. Co. v. King. [1905] A.C. 260, followed; Canada Carriage
Co. v. Lea, 37 Can. S,C.R. 672, distinguished; McDonald v. Morgan,22

D.L.R. 705, 49 N.S.R. 1, reversed.|

Arrear from the judgment of Supreme Court of Nova Scotia
en bane, reported sub. nom. MecDonald v Morgan, 22 D.L.R
705, 49 N.S.R. 1, ordering a new trial. Reversed

J. J. Power, K.C., for appellant.

H. Mellish, K.C'., for respondent.

Sik Cuares Frizeatrick, C.J.—1 am of opinion that this
appeal should be allowed with costs.

Davigs, J.:—At the conclusion of the argument I was strongly
inclined to think that the appeal should be dismissed and the judg-
ment of the Supreme Court of Nova Scotia directing a new trial
confirmed.

After, however, reading the evidence ecarefully, and the
findings of the jury upon the questions submitted to them as
also the charge of the trial Judge, 1 have reached the conclusion
that the judgment entered by him does substantial justice, is
hased upon the findings of fact of the jury, which themselves have
ample evidence to support them, does not shew that he misdirected
them or himself upon the counterclaim which both on the law
and the faets were left to him by consent and should not be
interfered with.

As the Judge said, the facts are somewhat complicated but
involve questions of fact only. Some of the answers of the jury
are not as plain as they might have been, but read altogether
there can be no doubt as to their meaning. They found that the
notes were signed by defendant under untrue material representa-
tions of fact made to her by the respondent’s selling agent, and
make practically the same answer with respect to her signature
to the agreement she signed.

The evidence was very conflicting on the material points in
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dispute. It was for the jury to say which witnesses they believed
Evidently they accepted the evidenee of the defendant respondent
ind her witnesses.  That evidence supports their findings

I'he substantial results are that the defendant escapes pay
ment of her note, the plaintiff retains possession of, and the pro
perty in, both the pianola and the Mason-Risch piano, whil
the plaintiff pays on the counterclaim (all questions respecting
which are left to the trial Judge), $65 for the organ which they
received and hold, together with costs of the action the result of
which was adverse to him

It does not appear to me possible and it was not suggested
at bar that any new evidence could be given on a new trial. |

see no reason for disturbing the findings of the jury and the jud

ment of the trial Judge at the trial already had upon those findings

The appeal should be allowed and the judgment of the trial
Judge restored

IpiNnGron, J I am, with great respect, unable to see why
there should have been a new trial ordered in this ecase Ever
since the case of Toronto R. Co. v. King, [1908] A. (', 260, and 1
suspect a long time before, the law did not permit a verdiet and
judgment to be set aside and a new trial direeted merely because
the result seemed to the appellate Court unsatisfactory

In that ease the Court of Appeal for Ontario, in the exercise
of a diseretion it felt it had, directed a new trial

In the absence of misdirection or well-founded complaint
that kind relative to fairness of trial being available, the Judicial
Committee of the Privy Council in that case held the Court
should not have directed a new trial

[ am at a loss to find the misdireetion herein. The substantial
question between the parties was fairly tried and on most con-
flicting evidenee the jury, which was the proper tribunal to decide,
discredited plaintifi’s witnesses and accepted the version of the
defendant and her witnesses

I can find nothing in the trial Judge's charge which should be
held to have misled the jury. Indeed there is nothing now in
that regard seriously put forward except that the trial Judge
presented for the jury's consideration questions bearing upon the
time when the notes in question were payable and why they were

given and he added he would amend the pleading to meet the facts

as found
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If these questions had been submitted without any reference

to amending the pleadings but on the pleading as it stood at the
opening of the trial, 1 do not see what objection in law could be
maintained to the submission of such questions.  They all bear
more or less upon the main allegation of fraud

The facts relativeto the giving of notes and reasons for giving
them are also pertinent to the other main issues raised in the
pleadings. There were other issues than the charge of fraud which
seem to have been overlooked by those strenuously objecting to
these questions,

Certainly if the appellant’s evidence is to be believed the notes
never should have been given payable in the way they were, The
obtaining of them in that way helps to illustrate the nature of
the alleged fraud. The mere submission of such questions as
bear upon that phase of the ease needed no pleading bevond that
already on the record.

But assuming for a moment that the matter can only be looked
at as the trial Judge evidently did and that an amendment was
necessary, what of it?

The evidence bearing upon such an issue was admitted with-
out objection. The evidence of the plaintifi's witnesses in denial
thereof was given in answer thereto, as if the issue at law really
was hefore the Court

The ease apparently was fought out upon such issue; and 1
have no doubt elaborated to the jury in same way as if accurately
pleaded

A trial Judge hearing all that was quite right in treating the
issue of fact so fought out as a thing he should submit to the jury

We know how little attention is paid in these times to the issues
developed in the pleadings and the course of dealing therewith
If counsel wishes to insist on a rigid adherence to the actual
pleadings, let him insist upon the evidence being kept relevant
thereto.

To allow a case to be in reality tried on the facts and then
in appeal tried on the pleadings alone apart from the facts,
would hardly be in accord with modern methods of administering
Justice

But one answer to the whole of this ground of complaint
seemed to me on the argument to be that if all these questions and
all relevant thereto were struck out, how can the respondent hope
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to suceeed on the other facts as found in the other answers? |1
have heard no satisfactory answer to that suggestion. | am not
called upon to pass any opinion upon what should have heen the
verdiet

But upon that verdiet, read in light of what was the matter in
contest between the parties, and leaving the answers to the ques-
tions bearing upon the notes if possible out of the question, cer-
tainly the respondent is seeking to enforee a contract he bas no
right to maintain.

The case of Canada Carviage Co. v. Lea, 37 Can, 8. R, 672,
relied upon by respondent’s counsel, was decided before Toronto
K. Co.v. King, above referred to, and was in line with some earlier
cases which could not be lightly set aside

It was as a mere question of jurisdiction that it came up here
So did Toronto R. Co. v. King, supra, also come here and meet the
sime reception.  Sinee then, as a result of the ruling in the Court
above therein, we have, 1 think, uniformly held or intended to
hold parties to the lines laid down therein, that unless there is
some legal ground of a substantial character impeaching the con-
duet of the trial, no new trial should be granted

If the notes and contract in question were obtained by the
method defendant testifies to, no man should seek to recover
thereon

I think, therefore, this appeal should be allowed and the triai
Judge's judgment be restored

ANGLIN, J This was eminently a ease for a jury. The issues
raised by the defenee were misrepresentation and fraud on the

part of the plaintifi’s agent in obtaining the notes and agreement

sued upon.  The defendant alleged and testified that upon a
representation that she was purchasing a pianola outright on
a defined eredit with an option later to exchange it for a piano,
she was induced to sign a document in the form of a lease or hire
agreement under which no property would vest in her until pay-
ment had been made in full.  She further testified that it was
represented to her that the notes which were taken for the pur-
chase price would not be payable until May 1. In fact they were
made payable at a much earlier date. She was at the time unable

to read to the knowledge of the |||z|i||l|ﬂ”~ agent who took the notes

and agreement and she relied upon his statement of their contents.
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Her testimony is fully corroborated by that of Mrs. Doddsworth
and is also corroborated as to what were stated to her to be the
terms of the agreement by the plaintifi's witness, Langley

The jury found for the defendant and it cannot be said that
there was not evidence to support their findings.

The plaintiffs assert that they offered a piano to the defendant
on the t[:l)‘ 1'u||n\\i|lu their l:ll\lnu away of her |>|;nmf:| and that
she refused to accept it. This the defendant denied and said that
it was not until a fortnight later, and after, as she understood, the
plaintiffs had refused to give her a piano, that she notified them
that she considered the contract broken by them and demanded
a settlement.  Although the defendant’s evidence on this branch
of the case is not as clear or satisfactory as it is upon the issue of
fraud, the plaintifis have not obtained a finding upon it in their

favour and it is not essential to the defendant’s suceess that her

version of what occurred after the pianola was taken away
wrongly, I think, against the defendant’s protest —should have
been found to be true

It may be that if the plaintifis had tendered a piano to the
defendant on May 8, when they removed her pianola, she might
have been obliged to pay her notes. Perhaps if they had tendered
the piano when removing the pianola and then demanded payment
of the notes as a condition of leaving it with the defendant, subject
to the question of her right to claim reseission on the ground of
fraud, their position might have been defensible.  But that was
not done.  If, as they now contend, the pianola had in fact been
sold to the defendant, and not merely leased or rented 1o her al-
though they claim the $400 alternatively as rent under the agree-
ment), the property i it had passed to her and they had no right
to take it from her except on the terms upon which she was
willing to allow it to go, riz., that she should at the same time
receive in exchange the piano which, with their concurrence, she
had already seleeted.

I have found no misdirection —at all events none which ocea-
sioned any substantial wrong or misearriage.

The only objection made to the Judge's charge was that he
submitted to the jury the charge of fraud by the plaintifis’ agent
in taking notes payable at a date earlier than that stated to the
defendant as the time when she would be expected to pay. The
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Judge refused to withdraw this question from the jury. Evidenee
had been given upon it without objection and an amendment to
the statement of defense raising the issue was allowed. In taking
that course I think the Judge acted within his powers and that
his diseretion should not be interfered with. But if this question
were entirely out of the case, the finding of fraudulent misrepre-
sentation in regard to the nature of the agreement, for the ful-
filment of which according to its terms the promissory notes sued
upon were given as security, would suffice to sustain the judgment
for the defendant

With respeet for the Judges of the appellate Court I am of
the opinion that there was no sufficient ground for setting aside
the verdiet of the jury and the judgment of the trial Judge based
upon it. There is no suggestion that any further evidence can I
offered by either party and I cannot see any advantage to be gained
from submitting the case to another jury. I would allow the appeal
with costs in this Court and in the Court en bane and would
restore the judgment of the trial Judge

Bropeur, J After the argument I was inclined to dismiss
this appeal; but, in reading over the pleadings, the evidenee and
l'“' |”"L’|“"|l'\‘ I 'I.'l\“ I"‘:I"'I"ll i 1|m"l‘\'l|| "“““’”\“'IL

There is no doubt in my mind that the lease on which the
respondent bases his alternative elaim was never duly consented
to. The only contract discussed between the appellant and the
respondent’s agent was a sale and not a lease. The verdiet of
the jury declaring that nothing was said to Mrs. Morgan about
a lease should stand and could not be disturbed

As to the notes sued upon, it may be, as has been found by
the Court of Appeal, that the verdiet is not as clear as it should
be

The notes might have been obtained by fraud and misrepre-
sentation; but it may be inferred also from the verdiet that the
payment of the notes would not be made before May 1. In the
latter case, the signer could not complain; because the action had
been instituted long after May 1.

But another aspect of the case would prevent, according to

my opinion, the plaintifi-respondent from claiming the payment
of these notes.
The original plea of the defendant-appellant was that those
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notes were given for a piano and that the plaintiff failed and re-
fused to deliver it

The jury found that the plaintifi had refused to fulfil his
obligation and to deliver the piano.

How could he expeet to recover from the defendant without
delivering the goods which he had sold and for which those notes
had been given or at least without showing his willingness to fulfil
his obligation?

The evidence and the verdiet are against the plaintiti on that
issuc and the defendant could not be condemned to pay notes
"nl' \\'“‘"l no "”]l‘“‘"r.‘”l”ll 'I:l‘i 'N'I"I "l""']\’l“l or 'l“'l‘r‘"l

The judgment a quo that ordered a new trial should be reversed
and the judgment of the trial Judge dismissing the action should
be restored with costs of this Court and of the Courts below.

Appeal allowed

HOWARD v. CITY OF ST. JOHN.

New B ok Supreme Court, Appellate Division, MeLeod, C.J., and W hite
and Grimmer, JJ November 26, 1915
I Insvrance (§ 1A—9 ADDITIONAL LICENSE FEE—"'NAME OF ANY OTHER
INSURANCE coMPANY —Flemimiovs Name

Fhe name of a fietitions association under which a poliey is issued by
e insurance company is not “the nume of any other insuranee company
or association,” so as to make it liable to an additional fee within the
meaning of see. 2 (g), of the St. John City Assessment Aet (N.B.). 3 Geo
19130, ch. 55, as amended by 5 Geo. V. (1915), ch. 94, requiring
every insurance agent who issues a policy of any company and causes or
permits it to be represented upon the name of any other insurance
company or association, whether the same be connected with responsi
bility under the poliey or not, to pay a fe
wsociation he represents

f $100 for each company or

SPECIAL case agreed upon, viz: Is the plaintiff liable to pay,
under ch. 94, 5 Geo. V., an Aet in further amendment of the
St. John City Assesstaent Aet, 1909, the additional fee of $100
paid by him under protest, by reason of issuing policies of the
National Fire Insurance Co. of Hartford, Connecticut, with
the name “ Atlantic Fire Underwriters’ Agency " printed thereon,
the National having paid its license fee?

Fred R. Taylor, K.C'., for plaintiff.

Hon. J. B. M. Baxter, Attorney-General, for defendant.

GriMMER, J.:—This is a special case submitted to the Court
involving the interpretation of a section of an Act passed by the
Legislative Assembly of this Province in 1915, being ch. 94 of
said Acts, ’

The statement of facts as gathered from the special case
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are as follows: This action was commenced by writ of summons
issued on September 11, A.D. 1915, whereby the plaintifi claims
the return of $100 paid by him to the said defendant under protest,

The plaintiff is an insurance agent carryving on business in
the city of St. John and is an agent of the National Insurance
Company of Hartford. By ch. 94 of the Acts of Assembly, 1915,
N.B., it is enacted:

(G) Every insurance agent who issues a policy of a company or companies
insurance association, underwriters’ agency, or other association of under-
writers, and upon such policy eauses or permits to be represented when issued,
the name of any other inst

1ce company, insurance association, underwriters’

ageney, or other mode of association of underwriters, whether the same be
connected with responsibility under the policy or not, shall pay a fee of $100
for each such company, insurance association, underwriters’ ageney. or other

ation of underwriters which he represents; but this fee shall not be pay
able if the company, insurance association, underwriters’ agency. or other
association of underwriters so represented by him shall pay for itself. and on
its own separate account, the tax of $100 provided by sub-section of the
said section

The plaintiff issues policies with the heading “ Atlantic Fire
Underwriters’ Agency,” but the policy provides that by this
policy of insuranee the National Fire Insurance Co. of Hartford,
Connecticut, in consideration of the stipulations herein named
and of dollars premium, does insure,” et I'he
poliey is signed by the president of the National Insurance Co
and its seeretary, and the only mention of the Atlantic Fire
Underwriters’ Ageney is in the name printed as part of the heading
on the first page of the policy, and the indorsement on the back
thereof beneath which is written the words “The National Fire
Insurance Company of Hartford.”

The National Fire Insurance Co. of Hartford has paid the
license fee of $100 required by sub-sec. (a) of see. 2 of 3 Geo

and there is no association of underwriters known as

the Atlantic Fire Underwriters’ Agencey this being merely a name
adopted by the National Fire Insurance Co. of Hartiord in
issuing policies.

The question here is the true interpretation of section ((3)
of the statute, and whether under it the plaintiff is liable to
pay an additional fee of $100 for issuing a policy of the National
Fire Insurance Co. of Hartford, with the title or name ** Atlantic
Fire Underwriters’ Agency” printed thereon. As stated the
section reads that
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every insurance agent who issues a poliey. . . . . . and upon such
poliey causes or permits to be represented when issued, the name of any other
company, insurance association, underwriters’ agency or other mode of asso-
ciation of underwriters’ whether the same be connected with responsibility
under the policy or not, shall pay a fee of $100 for each such company
which he represents,

which fee, however, shall not be payable if the company repre-
ax of

sented pays for itself on its own separate account the
$100. Tt is admitted the plaintiff is the agent of the National
Fire Insurance Co., and that he issues policies for it with the

heading * Atlantic Fire Underwriters” Ageney,” but which policies

are the policies of the National Fire Insurance Co. without any
pretense that it is the poliey of the Underwriters’ Ageney. Also
that the National Fire Co. has paid the license fee of $100 required
by law, and that no association such as the Atlantic Fire Under-
writers” Ageney exists, but that the same is merely a name adopted
by the National Company. Upon these facts and admissions |
am of the opinion that judgment should be entered for the plain-
tiff.  Under the section as I am able to interpret it the plaintiff
simply represents the National Fire Insurance Co., which it is
admitted issues a policy with the name Atlantic Fire Under-
writers” Agency thereon (being merely a name adopted for the
policy), but none the less the National Fire Insurance Co.'s

|N||il'\

The Atlantic Fire Underwriters’ Ageney is not the name of
any existing company or association, or agency, and does not so
purport either in the policy or in the indorsement on the back
thereof, both of which clearly shew it to be the poliey of the
National Company and nothing else, and therefore it could not
be represented by the plaintifi.  The company has paid the
license fee established, and is entitled to do business through its
duly appointed agent, the plaintiff, and in this respect both the
company and its agent have complied with what the law requires
and cannot be required or compelled to do more. If the section
had ended at the word “underwriters™ in the tenth line thereof,
the result might have been very different, but we now are only
called upon to dispose of this matter under the section as it now
stands. The question submitted to the Court must be answered
“No,” and judgment entered for the plaintiff with costs.

Winire, J.:—The answer to the question submitted in the
stated case must be that the plaintiff is not liable to pay the
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additional fee of one hundred dollars mentioned.  That answer
must be given for the reason that the Atlantie Fire Underwriters’
Ageney is not the name of any *company, insurance association,
underwriters’ ageney, or other mode of association of under-
writers,” but is a mere name representing no existing company
or IH'Y"UII.

McLeon. CU., agreed that the judgment should be for the
plaintiff. Judgment for plaintiff

CANADIAN-KLONDYKE POWER CO. v. NORTHERN LIGHT, POWER
AND COAL CO,

Tervitorial Court of the Yukon Tervitory, Black, J. (pro-tempore March
27, 1916,
Lo Troeses (§ 1 4747)—PowERS 0F TRUSTEE—DISCHLOTION As 10 V' NECES
SARY OPERATING EXPENSES' ' MISCONCEPTIC F prry —Revoca
BILITY OF APPOINTMENT
\ power of attorney to colleet the earnings of certain power companies
and to pay all “necessary operating expenses” in conneetion with the
operating of the business, does not confer upon the trustee named therein
the wide diseretionary power to determine, in case of dispute, as to what
wre necessary operating expenses, and though the instrument ereating
his appointment is expressed to be irrevoeable, it becomes revoeable, if
through misconception of duty, without seeking professional adviee, he
wets in deciding upon matters of such importanee and so vitally affecting
the interests of the companies
|Perrins v. Bellamy, [1898] 2 Ch. 521, referred to
2. Insuserion (§ H-130) —~GRANTING OR REFUSING INTERLOCUTORY IN-
JUNCTION — ADEQUATE REMEDY AT LAW — DEALINGS BETWEEN PUBLIC
UTILITIES CORPORATIONS

Before the Court will interfere by interlocutory injunction with the
conduet of business of companies operating and supplying public utilities
there must be a very strong urgent reason shewn, and in the absence of
wmy irreparable injury or any injury so material that it cannot be ade
quately remedied in damages, such relief will not be granted

IntERLOCUTORY application by the plaintiff company for an
order restraining, until the trial, the defendants from purchasing,
taking or receiving electrical power for the operation of thei
business from any person or company other than the plaintiff
company, as provided in a certain agreement between the parties,

. W. . Tabor, for plaintiff.

J. Austen Fraser and J. A. W. O'Neill, for defendants

Brack, J. (pro tem.):—The action in which this application
is made was begun on February 1, 1916, and involves (a): A
general claim for damages; (b): An injunction order restraining
and compelling the defendant companies as above set forth: (¢):

A declaration of the Court that the said agreement, the subject

matter of the action and contained in the statement of claim, is
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a valid and subsisting agreement, and that the said defendant
companies are bound to take all eleetrie power from the plaintifi
company under the said agreement which may, from time to time,
be required by them for the operation of their respective businesses
in Dawson, and so compelling them; (d): A declaration that the
powers of attorney given by the companies to said Marion Arthur
Hammel are good and subsisting powers of attorney and that said
Hammel is a trustee under the same for both the plaintiff and
the defendants, and’ entitled to exercise the powers given him
thereby, and further declaring that the purported revoecations
of the said powers of attorney are illegal and of no effect; (¢
Specifie performance of the said agreement; (f): Such further and
other order as to the Court may seem meet

Notice of this application was given for February 9, 1916
and the hearing was adjourned from time to time on the applica-
tion of both parties to allow time for the filing of further affidavits,
and was finally had on March 3 and 4, 1916, further time heing
allowed on the hearing to both parties, until March 11, to file
certain additional affidavits,

The agreement upon which this application is based, and which
is set forth in the statement of claim, was entered into on January
14, 1915, between all the defendant companies, represented by
F.W. Corbett, parties of the first part, and the plaintiff company,
represented by J. W. Boyle, party of the second part

The preamble to the agreement sets forth, inter alia, that
the plaintiff company had entered suits in this Court against the
Dawson Eleetrie Light & Power Co., Ltd., and the Northern
Light, Power & Coal Co., Ltd., respectively, the first of said
suits being No. 85 of 1914, to recover the sum of $75,209.51 for
electrical power alleged to have been delivered by the plaintiff
company to the Dawson Eleetric Light & Power Co., Ltd.,
between February 13, 1913, and October 31, 1914, The md
of said actions being to recover the sum of $6,307.30 for electrical

power alleged to have been delivered by the plaintifi company
to the Northern Light, Power & Coal Co., Ltd., between the
same dates: That a certain other action was pending between the
plaintiff company and the Dawson Eleetric Light & Power Co.,
Ltd., to recover possession of a certain Turbo generator, the
ownership of which is disputed; and that a writ of replevin had

{
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issued therefor, and that garnishee summons had issued in said
action; and briefly, in effect, that pending a proposed settlement
of these actions between the parties the plaintifi company should
refrain “rom further garnishee proceedings and from seizure of
said Lwooo generator “until the trial of the actions which shall
not take place before May 1, 1915, or until a settlement of the
said actions, whichever date shall be prior.”

It may be stated here, as was alleged by counsel, that this
agreement was not prepared by any solicitor.  The drawing of
the agreement, though, shows considerable skill on the part of
a layman, though it is, in some respeets, from a legal point of
view, indefinite and uncertain, and is found difficult of construc-
tion by the Court in dealing with this application

By para. 1 of the agreement the defendant companies each
and severally agree to, concurrently therewith, execute a power
of attorney to Marion Arthur Hammel, giving to him, as their
attorney, exclusive power
to colleet any and all moneys now or which shall become due them in conne
tion with the operation of their business in Dawson aforesaid or vieinity, and
to conduet in their name all necessary bank accounts, with full power to the
suid Marion Arthur Hammel to sign cheques, drafts and bills of exchange
with the understanding that out of the moneys so received by him the said
Marion Arthur Hammel shall pay all wages and necessary operating expenses
in connection with the operation of the said business of the parties of the first
part (said parties of the first purt being all of the defendant companies in this

wtion), from the date of January 1, 1915, until the expiration of this agree
ment

and by eclause (a) of said para. 1, that after payment of wages
and operating expenses as above set forth the said attorney should
pay to the Canadian Klondyke Power Co., Ltd. (the plaintiff
herein), any and all sums of money collected by him for the
defendant companies, as follows:—First, the sum of $26,000 to
be applied to the amounts due and owing to the plaintiff company
for power delivered “as hereinabove set forth ' )—(having refer-
ence presumably to the preamble to the agreement, though what
constitutes the $26,000 is nowhere defined), and for power de-
livered between November 11, 1914, and December 31, 1914, in
accordance with certain bills rendered the Northern Light,
Power & Coal Co., Ltd., the Dawson Electric Light & Power Co.,
Ltd., and the Dawson City Water & Power Co., Ltd., set out
in detail in the agreement, amounting to $9,994.56, which amount
forms part of the $26,000.
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Clause (b) of para. 1 provides that after payment of said
$26,000 the said attorney should pay to the plaintifi company
“amounts aggregating to the amount’” which shall beeome due
to the plaintifi company for power delivered under the terms of
pars. 2 & 3 of the agreement.

By para. 2 the Dawson Eleetrie Light & Power Co., Ltd
agrees to purchase from the plaintiff company, and the latter
company agrees to deliver to it, all the electric energy “ required
by it for the conduet of its business in Dawson and vieinity,”
until the trial or settlement of the above-mentioned actions, at
a certain rate during the months from November to April, both
inclusive, and at a certain other rate named during the months
from May to October, both inelusive, and provides for monthly
pavments and the manner by which the amounts shall be de-
termined

By par. 3 the like agreement is made with the Dawson ity
Water & Power Co., Ltd., for all the eleetrical energy required
by it for the operation of its eleetrically driven pump and for the
heating of its well at the South Dawson plant, and the Dawson
City Water & Power Co., Ltd., agrees to operate said pump con-
tinuously in connection with its water service for commereial
purposes in Dawson, and to heat the water in its well exclusively
with cleetrical heaters, using its steam driven pump only in case
of necessity on account of fire or interruption in the electrie
service of the plaintiff company; and to pay for such power either
at certain fixed rates during certain months as provided in sub-
see. (a) of said par. 3 of the agreement, or, under sub-sec. (h),
at a flat rate per month of an amount equal to the average cost
of operating the water company's plant by steam, such amount
to be determined by the arbitration of persons named in said
clause (b). The question as to the basis of pavment, that is, as
to whether power should be paid for under the terms of sub-
sec. (a) or sub-sec. (b), to be determined by Mr. . M. Knatch-
bull-Hugessen (now Lord Braeburn), of London, England; the
question to be submitted to him by written statements to be pre-
pared by Mr. Corbett and Mr. Boyle representing their respective
companies, the Dawson City Water & Power Co., Ltd., and the
Canadian Klondyke Power Co., Ltd.

Powers of attorney were given to said Hammel by three of

137
YUKON.
T
CaNapian
Krospyke
Powkr Co
'
NORTHERN
Lacnr, ke
Co

Black, J




138

YUKON.
I.C

CANADIAN-

KioNnyke
Power Co
'
NORTHERN
Lianr, B
Co.

Dominion Law Reporrs. |27 D.L.R.

the defendant companies, viz.: The Dawson Eleetrie Light &
Power Co., Ltd., The Dawson City Water & Power Co. Ltd.,
and the Yukon Telephone Syndicate, Ltd., the powers granted
in each being identically the same, and limited in their terms
in the same language as is found in the provisions of the agree-
ment in regard thereto, above set forth, namely: Exclusive power
to collect moneys, to open, carry on and conduct, in the names of
the companies respectively, all necessary bank accounts, and to
transact the banking business, with power to sign cheques, ete,
and out of the moneys received to pay all wages and necessary
operating expenses of all the companies named in the agreement
as parties of the second part, from January 1, 1915, until the
expiration of the power, and after payment of said wages and
operating expenses then to pay to the plaintiff company the
moneys referred to, and as provided in the said agreement; the
said powers of attorney to be irrevocable until the trial or settle-

actions to which 1 have referred

ment of the sever:

Mr. Hammel in due course entered upon his duties under said
powers of attorney, and pursuant to appointment by the com-
panies, and continued to act thereunder until on or about January
16, 1916, when he was notified that the said powers of attorney
were cancelled and revoked, and that his services were no longer
required. Having questioned the right of the said companies in
this respect he was, on January 17, 1916, dismissed from the
service of the companies, and was not allowed by them to act
further under the said powers of attorney. The reasons alleged for
such cancellation of power will be referred to later on.

The argument on the hearing oceupied two full days and the
material used comprised a score of affidavits, several of them of
great length and directly at variance, and having reference for
the most part to matters which cannot be determined on this
application

The action, as has been said, is based upon the agreement of
January 14, 1915, which was intended as a tentative arrange-
ment between the parties pending the disposition of the several
actions to which I have referred, and having in view of settlement
thereof.

In construing a contract or agreement the whole of the instru-

ment is to be taken together, and in order to arrive as nearly as
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possible at what was the intention of the parties I find it necessary
in this case to refer to the recital or preamble.

It is stated in the preamble to the agreement that the trial
of the actions shall not take place before May 1, A.D. 1915, or
until a settlement, whichever date shall be prior. So it was
clearly in contemplation by the parties that the agreement should
not continue much beyond the date mentioned, namely: May 1,
1915. The actions were not, however, brought to trial by either
party and no settlement has been made. The defendant companies,
through Mr. Hammel, continued making the payments to the
plaintifi company under the agreement, and matters ran along
until, as will be hereinafter referred to, conflict arose bhetween
the parties because of the failure or refusal by two of the defendant
companies to take electrical power from the plaintifi company
under the agreement, and because of the manner in which Mr.
Hammel was conducting matters under his powers of attorney.

It is shewn by the material before the Court, and 1 think the
evidenee is, that Mr. Hammel had an erroneous idea of his powers,
rights and duties under the said agreement and the powers of
attorney given him, and that he improperly assumed the manage-
ment of the business of the defendant companies, or some of
them, in several respects of a material character, and in disregard
of the expressed and definite directions and requests of those
properly in control of and responsible for the management of
such business.

Mr. Hammel’s position was that of a collector of the earnings
of all the defendant companies, and trustee thereof for all parties,
and under the terms of the agreement and powers of attorney it
was his duty out of the moneys received by him first to pay
all wages and necessary operating expenses in conneetion with the operating
of the business of the parties of the first part (being all the defendant com-
panies), from January 1, 1915, until the expiration of the agreement

It cannot be held that, under the terms of the agreement or
of the powers of attorney, it was intended that Mr. Hammel
should, because of some dispute arising between the plaintiff
company and the defendant companies, or any of them, in regard
to certain alleged violations of covenants contained in the agree-
ment, or in any case; have the right to determine what were or
were not the necessary operating expenses of the defendant

companies. If it was intended to give him such wide diseretionary
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powers it should have been clearly stated in the agreement, and
in the absence of any such provision such powers must remain
with, and be exercised by, the duly constituted and acting officers
of the several companies

\x shewn by the affidavit of said Marion Arthur Hammel,
sworn on February 24, and the exhibits thereto, J. W. Bovle
general manager of the plaintiff company, on December 27, 1915,
instructed or requested said Hammel, by letter of that date, in
part as follows
I'he refusal on the part of the Dawson Eleetrie Light & Power Co., Ltd., and
the Dawson City Water & Power Co,, Ltd,, to take power, is an absolute viola
tion of their contraet, and any debts, either for wages or materials, contracted
by them on account of their not taking power from us, are entirely unnecessary
expenses, and do not come under the head of “wages and neeessary operating
expenses”" in conneetion with the operation of their business as provided in
clause 1 of the said agreement, and as further provided in the power of attorney
to you.  We, therefore, request that you not pay any wages or amounts for
fuel or other materials which the above-mentioned companies nuay see fit to
contraet for, and we further request that you forthwith send written notie
to any and all employees and any and all other persons and corporations who
have been, or are, doing any work or delivering any materials to the said com
panies, which said work and materials are required on account of the fact that
I

the companies not taking power from us.  This notice to be to the effeet

that you will not be responsible for, and will not, on behalf of the said com

panies, make payment for any such work or materials after this date
Pursuant to these instructions by Mr. Boyle, representing the
plaintifi company, on the following day said Hammel sent a
notice or circular letter to officials and employees of the com-
panies, and to a number of wood dealers and others with whom
the companies were dealing in the course of their business, notify-
img them that he had been named as attorney for the companies
with power to collect and disburse moneys under the said agree-

ment, and containing the following:
y respectfully notify you that 1 will not be responsible

I would and do he
for the pa;ment for any wood, material or supplies of any kind whatsoever
or for any abour furnished to: Dawson Eleetrie Light & Power Co., Ltd
Dawson City Water & Power Co., Ltd., or Yukon Telephone Syndicate, Ltd
Wter this date, unless a written order i given by me for the same

It will be observed that, to this extent, the management of
the telephone company’s business was to be taken charge of by
Hammel althougi. that company was under no contract to take
])l)\\'('r.

The trustee acted unreasonably and improperly in deciding
upon matters of such importance and so vitally affecting the
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interests of the companies without secking professional advice
Perrins v. Bellamy, [1898] 2 Ch. 521.

The failure or refusal by the Lleetrie Light Co. and theWater
Co. to take power from the plaintiff company under clauses
and 3 of the agreement is the chief question to be determined in
this action, and is based upon alleged breaches or failure to per-
form its part of the contract by the plaintifi company, a matter
which cannot be determined upon this application, and certainly
should not be arbitrarily determined by the plaintiff company,
or its manager, but must go to the trial of the action.

It is shewn that said Hammel as attorney or trustee refused
to pay wages, expenses and other liabilities apparently properly
incurred and payable in the course of the operations of the com-
panies or some of them, and that he assumed that the agreement
does not authorize the payment, out of moneys collected by him,
of the operating expenses of the Northern Light, Power & Coal
Co., Ltd., when in expressed terms the agreement does authorize
and provide for such payment. It may not have been the intention
of the parties that the operating expenses of the Northern Light,
Power & Coal Co., Ltd., should be paid out of such moneys, and
here again I say, that if so it should have been elearly stated and
provided in the agreement.

The general conduct of matters by said Hammel under the
powers of attorney shews, as I have said, a misconception of his
powers and duty thereunder, and affords evidence of undue
influence

Though the instruments appointing said Hammel attorney and
trustee are expressed to be irrevocable, they become revocable
in consequence of the manner in which he has acted thereunder,
and hy this it is not intended to imply the slightest dishonesty on
the part of Mr. Hammel, but a misconception of his powers, and
the consequent improper dealing with matters thereunder.

There remains to be dealt with that part of the application
which asks that under clauses 2 and 3 of the agreement the Elee-
tric Light Co. and the Water Co. be restrained from taking, pur-

chasing or receiving electrical power for the operation of their

business from any person or corporation other than the plaintiff

company, and that an order be made compelling said companies
and each of them to take and accept from the plaintiff company
all electrical power required as provided in the agreement.
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The affidavits shew that electrical energy was supplied by the
plaintiff company under elauses 2 and 3, with frequent interrup-
tion, until November 29, 1915

It is admitted in the affidavit of J. W. Boyle, sworn on Feb-
ruary 24, 1916, and the ex. A thereto, which is a statement of
power delivered by the plaintiff company to defendant companies
and payments made under the agreement of January 14, 1915,
that said Hammel had paid to the plaintifi. company out of the

monevs colleeted by him under said agreement the sum of $53,
63516 in eash, and that the plainaff company had received further
sums from the defendant companies amounting to $4,745.16; in
all, 858,380.62, and in said statement, ex. A, there is charged
against this, for power delivered by plaintifi company  from
January 1 to November 300 1915, under the agreement, the

following sums

I'o the Eleetrie Light Co £20,725 20
F'o the Water Co 2011600
F'o the Northern Light, Power & Coal Co,, Ltd 1,681 76

Amounting in all to L2 o

Par. 5 of Bovle's said affidavit admits the further payment
of $171.54 on January 28, 1916, and states that *“ the total amount
paid under sub-see. (a) of see. 1 of the said agreement of January
14, A D, 19157 is $58.852.16
which, after dedueting the said amount of $42,522.96 due plaintiff company
for power delivered between January 1, 1915, and November 30, 1915, as shewn
insaid ex: AL would leave an amount of $16,329.20 to be eredited to the defen-

dant companies under the said agreement

Such an application of the moneys received by Hammel as

under the agreement is a direct violation

attorney and trus
and absolute perversion of the terms of said sub-see. (a) of see.
I, which provides that

from the first of such moneys so colleeted, there shall be paid to the Canadian
Klondyke Power Co. the amount of  $26,000, which said amount shall be
wpplied to the amounts due and owing to the said Canadian Klondyke Power
Co. for power delivered as hereinubove set forth, and for power delivered
by them between November, 1 1914 and December 31, 1914

items of which latter service are given.,

Sub-see. (b)) immediately following, provides that “after”
payment of the said $26,000 as set forth in sub-sec. (a) hereof”
the said attorney should pay to the plaintifi company amounts
which should “become due™ to the said company for power




27 D.L.R.| Dominion Law RErorts.

delivered by them under the terms of clauses 2 and 3 of the
agreemoent.,

By a proper application of the $58.852.16 so admitted by plain-
tiff company to have been paid to it by the trustee, the said $26,000
would be satisfied and the sum of $32,852.16 in the hands of the
trustee for payvment on account of power furnished under said
elanses 2 and 3, when ascertained.  Defendants elaim that a
greater amount than that so admitted by the plaintiff has been
paid over by the trustee; and here it may be observed that the
amounts to be paid plaintifi company for power delivered under
sabd clauses 2 and 3 have not been ascertained or determined
under the terms of the agreement, and have therefore not “bhecome
due,” and it does not appear that the delay in ascertaining the
amounts i< the fault of the defendants,

Interruptions in the service and the failure to supply the Elee-
tric Light Co. and the Water Co. with sufficient eleetrical energy
for the proper conduct of their business or with any power are
shown to have oceurred, and in some eases to have continued for
considerable periods of time,

On November 20, 1915, the defendants disconnected the lines

over which the electrical energy was being supplied by the plain-

tifl company beeause, as alleged, and as the weight of evidence, 1

think, shews, of the irregularity and insufficieney of the supply
of electrical energy by the plaintifi company.

It i claimed on the part of the plaintiff that such insufficiency
or irregularity was beeause of the failure by the defendants to
properly eare for and operate the automatic regulators at the
plant of the defendants in Dawson, regulating the voltage, which
the defendants on the other hand allege was the duty of the
plaintiff company.

Authorities were cited on the part of the defendants to shew
that in the absence of a negative contract by the defendants that
they were not to take power from any other source, or use power
other n that to be supplied by the plaintiff company, the
agreement to take all the power “required” by them did not
prevent the defendant companies taking power from their own
plant.

It was argued from authorities eited on behalfl of the plaintiff
that a negative contract should be implied.
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The confliet between the parties and the question of the
position and rights of the parties in regard to matters coming
within the provisions of clauses 2 and 3 of the agreement must
stand until the evidenee of witnesses is fully heard at the trial,
and the matter should, therefore, not be enlarged upon at this
time

Kerr on Injunctions, the standard English authority, lavs it

down that,
v man who seeks the aid of the Court by way of interlocutory injunetion must

as a rule, b

able to satisfy the Court that its interference is necessary to proteet
him from that species of injury which the Court calls irreparable hefore the
legal right can be established at the trial

The plaintiff has, in my view, failed to show that “irreparable
injury,” or any injury so material that it ecannot be adequately
remedied in damages, will follow if the interlocutory injunction
order is not granted

Before the Court will interfere by interlocutory injunction
with the conduet of business of companies operating and supply-
ing public utilities there must be very strong and urgent reason
shewn, which does not appear in this case.

I must, for the reasons stated, decline to make any order
restraining the defendant companies from collecting moneys
otherwise than through said Hammel under said powers of at-
torney, and compelling said companies to permit said Hammel
to colleet said moneys and carry on said business under said powers
of attorneys, and the injunction order will be refused with costs

The agreement which is the subjeet matter of the action being
no doubt in part intended by the parties to be in the nature of
a security until the trial or settlement of the actions then pending,
and to which I have referred, there will be an order for payment
into Court in this action by the defendants, after the payvment of

all wages and necessary operating expenses in connection with the operating

of the said business of the said defendant companies
of all moneys arising from the carrying on of the said business of
said companies and each of them in Dawson and vicinity, now
in the hands, or under the control of said companies, or any of
them, or of any officer or employee of any of said companies,
or which may come into the hands of said companies or any
of them, or any such officer or employee, until further order of
the Court,

Such payment is to be made on or before the 5th day of each




27 D.LR.| Dosminion Law Reroris

month beginning with April 5, 1916, and to cover the moneys so
received up to and including the last day of the preceding month
A statement showing, in reasonable detail, the receipts and dis-
bursements for the month, to be filed in Court with each payment.
There will be no costs to either party of the order for payment in
There will be no further garnishee proceedings in any of the said
pending actions, and no proceedings had to replevy the said
Turbo generator until further order of the Court

Lpplication refused.

PAULSON v. THE KING.

Nupreme Court of Canada, Sir Charles Fuzpatrick, C.J., and Tdington, Duff,
Anglin and Brodeur, JJ.  December 29, 1915

L Mines axp MiNeRALs (§ 1 B-—10) —LEAsk oF DOMINION LANDS FOR COAL
MINING — FORFEITURE —NOTICE OF CANCELLATION - CONTENTS AND
HOW SERVED — SERVICE ON SOLICITORS OF LESSEF

In order for the Crown to effectively terminate a conl mining lease
wranted under the regulations in e of see. A7 of the Dominion
Lands Aet, the conditions of the e empowering the Minister of the
Interior to caneel the lease by written notice upon default by the lessee
to perform the conditions therein, it is essential that the eaneellation
should be effected by a notiee which actually resches and is served on the
lessee, and in the absence of special authority, solicitors employed by the
lessee in respect of his business with the department are not deemed agents
1o whom such notice of cancellation could be given; such notiee should
first convey a proposal or intention to eancel and thus give the lessee an
opportunity to remedy the breach or at least to be heard before forfeit ure

[Davenport v. The Queen, 3 App. Cas. 115, applied: The K ing v. Paulson
20 D.L.R, 787, 15 Can. Ex. 252, reversed. |

Aveear from the judgment of the Exchequer Court of
Canada, 20 D.L.R. 787, 15 Can. Ex.
declared that a ecertain lease by the Crown to the defendant

whereby it was

of mining lands in the Provinee of Alberta was properly
forfeited and cancelled.  Reversed.

J.F. Smellie, Tor appellant

R. G. Code, K.C., for respondent, His Majesty The King.

Lafleur, K.C., and Faleoner, K.C., for respondents, The
International Coal and Coke Co.

Sig Coances Frozeamaek, CuJo The appellant obtained
from the Crown a mming lease dated August 8, 1904, of coal
under Dominion Lands in the then provisional distriet of Alberta
He did not fulfil the conditions of the lease. 1t is unnecessary to
enter into the correspondence between the parties which ensued
until we come to the letter addressed on September 13, 1909,
by the assistant-secretary of the Department of the Interior to
the lessee, the present appellant.  That letter is as follows:
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Department of the Interior
Ottawa, 13th September, 1909

Sir, L am diveeted to inform you that, as you have failed to comply with
the provisions of clause 12 of your lease for eoal mining purposes of the east
half of sec. 20, township 7, range 4, west of the 5th meridian, by commencing
active mining operationson theland within the time required by the said section
of the lease, the Department has been obliged to eancel yvour lease, and it will,
therefore, now make such other disposition of the land as may seem advisable

I am to add that a refund cheque for $96 paid by your solicitors, Messrs
Lewis & Smiellie, as rental for the year ending the 15th July next, will be for
warded to them on your behalf in the course of a day or two.

Your obedient servant
Sdo Lo Pereina
Paul Ao Panlson. Fsq Assistant-Seeretary
Coleman, Alberta

The envelope containing this letter was addressed in the
same way as the letter itself. It appears to have remained in the
post-office of the Town of Coleman some two months and was
then returned from the dead letter office marked “no address
not called for.”

This communication was no doubt intended to be a notice
pursuant to the 16th and 17th conditions in the lease, which are
as follows

16, That any notice, demand. or other communieation which His Majesty
or the Minister may require or desire to give or serve upon the lessee, may be
validly given or served by the seeretary or the assistant-seeretary of the Depart -
ment of the Interior

17. That, in case of default in payment of the suid rent or royalty for six
months after the same should have been paid, or in ease of the breach or non
observance or non-performance on the part of the lessee of any proviso, con
dition, term, restrietion or stipulation herein contained and which ought to be
observed or performed by the said lessee and which has not been wuaived by
the said Minister, the Minister may canecel these presents by written notice
to the said lessee and, thereupon, the same and everything therein contained
shall become and be absolutely null and void to all intents and purposes what
soever, and it shall be lawful for His Majesty or His suceessors or assigns into
and upon the said demised premises (or any part thereof in the name of the
s of His or
their former estate therein anything contained herein to the contrary notwith
standing

whole), to re-enter and the same to have again, re-possess and enjoy

Provided, nevertheless, that in case of such eancellation and re-entry the
lesseeshallbeliable to pay and His Majesty, his successors or assigns shall have
the same remedies for the recovery of any rent or royalty then due o
due as if these presents had not been eancelled but remained in full foree and

effect
The notice was incompetent to cancel the lease for two i

aceruing

Sons:

1. It was not such a notice as is ealled for by condition 17.
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2, It was not given to nor served on the lessee.

As 1o the first reason, it would be necess:

ary, in order to hold
the notice of any validity, that the condition should be construed
to mean that the Minister may cancel the lease, but must then
give notice to the lessee that he has done so. This is in terms
what the letter of September 13, 1909, does. There can be no
doubt that this is not such a notice as is called for. The notice
must be to the ¢

eet that it is the intention of the Minister to
cancel the lease for breach of the conditions of the lease, thus
giving the lessee an opportunity of remedying the breach or at
any rate of being heard before his lease is forfeited. There can
be no object in a notice that the lease has been already irrevocably
cancelled without notice. In the most extreme view, the notice
should state that the Minister cancels the lease for breach of
condition and not that he had already done so without notice
which he had no power to do.

It has been represented to us that the provision for re-entry
was a cumulative requirement for putting an end to the lease;
there ean be no doubt that frequently in leases the proviso for
re-entry stipulates that notice shall be given before a forfeiture
is enforeed.

The Courts lean against a forfeiture and a condition like
this should be strictly construed. It is most reasonable to suppose
that notice should be given before the forfeiture is enforced
because the power to cancel the lease by notice only arises on
breach of any of the conditions. If there had been no breach of
condition a notice could not have rendered the lease void and
there would, therefore, be uncertainty whether the lease was
still subsisting or not.

The Imperial statute, 44 & 45 Viet. ch. 41 (The Conveyancing
Act, 1881), provides by sec. 14, sub-sec. 1, as follows:—

A right of re-entry or forfeiture under any proviso or stipulation in a lease,
for a breach of any covenant or condition in the lease, shall not be enforceable,
by action or otherwise, unless and until the lessor serves on the lessee a notice
specifying the partieular breach complained of, and, if the breach is eapable of
remedy, requiring the lessee to remedy the breach, and in any case, requiring
the lessee to make compensation in money for the breach, and the lessee fails,
within a reasonable time thereafter, to remedy the breach, if it is capable of

remedy, and to make reasonable compensation in money, to the satisfaction of
the lessor, for the breach,

A similar provision is to be found in the Ontario statute

17
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(R.S.0,, ch. 155, see. 2002)) and perhaps in the statutes of others
of the provinees

Secondly, the notice such as it was, was neither given uor
served on the lessee. It was simply mailed to him at the town
of Coleman and, as he did not happen to inquire at the post-office
if there was such a notice there for him, which he was eertainly not
bound to do, it never came to his hands at all.  Whatever the
effect of a proper notice would have been, this notice was elearly
insufficient for any purpose

The next document ealling for attention is the letter of Juan-
uary 28, 1910, addressed by the seeretary of the Department of
the Interior to the lessee's solicitors. It is as follows

Ottawa, 28th January, 1910

Gentlemen, —~ With further reference to the Departmental letter of the
Fith instant, I am directed to say that, in view of your representations, it has
been decided to reinstate the lease in favour of Mr. Paul Paulson for the coal
mining rights of the east-half of seetion 29, township 7, range 1, west of th
Sth meridian

Fhe re<instatement s, however, granted on the express condition that M
Paulson will fyle evidence in the Department, shewing the nature and progres

of the work it is understood he has now commenced on the land, giving full

partienulars as to the extent and depths of the shaft, as well as the neeessyry

works connected therewith Your obedient servant

Messrs, Lowis & Smellie Sed) PG Keves
Barristers, Ottawa, Ont Secretar

This letter was written on the erroneous assumption that the
lease had been eancelled, but that it was in the power of the lessor
to allow it to hold good, as the letter says, to reinstate the leas

It is elear that, if the lessor was willing to continue the leas
notwithstanding the breaches of condition, he must be taken
on the true faet that the lease was still existing, to have consented
h of condition

to waive the forfeiture of the lease for bres

This waiver disposes of any necessity for inquiring into the
question whether the subsequent lease of June 28, 1910, to the
International Coal and Coke Co., Ltd., constituted a sufficient
re-entry by the lessor. Having waived the breaches of condition
the lessor had no right to re-enter for a forfeiture.

I desire to add that I concur in what I understand was the
view of the Judge of the Exchequer Court that the remedy pur-
sued by the Crown in this case was entirely unsuitable

The appeal should be allowed and the information of the
Attorney-General dismissed. The defendant Paulson is entitled

to be paid by the Crown his costs of the action and of this appeal.
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IpiNGTon, J., dissented.

Durr, J.:In my view of this appeal two questions only
require discussion.  One of these was raised, 1 think, for the
first time during the course of the argument and touches the con-
" which the

struction of the order-in-council under the authority «
appellant’s lease purports to be granted. The suggested construe-
tion which, if adopted, would be conclusive against the appeal is
not consistent with the interpretation followed by the depart-
ment charged with the administration of the lands affected by the
order-in-council and the working of the order-in-council itself;
but nevertheless it must be considered.

The exaet point is this:—Has see. 6 of the order-in-council
the effect of causing the lessee’s interest to come automatically to
a termination, without the exercise of any eleetion on behalf of
the Crown, on failure to perform any of the conditions thereby
preseribed, namely: (1) the commencing of active mining opera-
tions on the demised property within one year after the commence-
ment of the term, or (2) the working of & mine or mines within 2
vears after that date, or (3) the payvment of the reserved ground
rent or royalty?

The words of the section are as follows

Failure to commence active operations within one year and to work the

e within two years after the commencement of the term of the lease, or
to pay the ground rent or royalty as before provided, shall subject the lessee
to the forfeiture of the lease and to resumption of the land by the Crown

Does this seetion merely vest in the Crown the right, at its
eleciion, to free its title from the lessee’s interest on default of
performance of the nominated conditions; or, does it operate on
such default to terminate that interest (pso jure irrespective and
independently of any eleetion on hehalf of the Crown?

The question is a question of construcetion simply. There can
be no doubt that under see. 47 of the Dominion Lands Aet the
Governor-in-Council has power to pass a regulation having the
foree and operation of statute and having the meaning it is now
suggested we should aseribe to see. 6. The question is:—What
is the meaning of see. 67 In examining that question it will be
convenient to apply some of the usual aids to construction—the
traditional interpretation of similar provisions by the Courts, the
language and the tenor of the order-in-council as a whole, the
administrative interpretation of this order-in-council and of
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similar regulations passed by the Governor-in-Council under the

authority of the Dominion Lands Act, and providing schemes for
the administration of various classes of public land by the same
Department, the Department of the Interior,

The manner in which the Courts have dealt with such provi-
sions, whether found in contracts or in statutes, is deseribed by
a very eminent Judge in the following passages taken from a
Judgment of final authority. (Sir Montague Smith speaking for
the Privy Couneil in Davenport v. The Queen, 3 App. Cas. 115,
at 128, 129 and 130.)

In a long series of decisions, the Courts have construed elauses of forfeiture

in leases declaring in terms, however, elear and strong, that they shall be void
on breach of conditions by the lessees, to mean that they are voidable only
the option of the lessors.  The same rule of construetion has been applied to
other contracts where a party bound by a condition has sought to take advan
ge of his own breach of it to annul the contract: see Doe v, Bancks, 4 B, &
Ald. 401; Roberts v. Darey, 4 B, & Ad. 664, and other cases in the notes to
Dumpor's Case, 1 Sm. L.C. (12 ed.), 56

In Roberts v. Davey, 4 B, & Ad. 664, the words were that the license “should
determine, and be utterly void and of no effect to all intents and pur-

poses.”  As far, therefore, as language is conecerned, it was stronger in that
case than in the present

It is, however, contended that this rule of construction is inapplieable when

the legislature has imposed a condition.  But in many cases the language
of statutes, even when publie interests are affected, has been similarly modified
Thus, where the statute provided that if the purchaser, at an auetion, refused
to pay the auction duty, his bidding “should be null and void to all intents
and  pury

ses,” it was deeided that the bidding was void only at the option
of the seller, though the object of the Aet was to protect the revenue. In
that case Mr. Justice Coltman said: “It is so contrary 1o justice that a party
should avoid his own contract by his own wrong that, unless constrained, we
should not adopt a construetion favourable to such a view Malins v. Free-
man, 4 Bing. N.C. 395

There is no doubt, that the scope and purpose of an enactment or contraet
may be so opposed to this rule of construction, that it ought not to prevail

but the intention to exclude it should be elearly established

The question arises in this, as in all similar eases, whether it could have
been intended that the lessee should be allowed to take advantage of his own
breach of condition, or, as it is termed, of his own wrong,

1§ an answer to a

irst year of his ten-
ey Ihe effect of holding that the lessee himself might insist that his lease

claim of the Crown for rent aceruing subsequently to the

was void, would, of course, be to allow him to eseape by his own default from
1 bad bargain, if he had made one. It would deprive the Crown of the right
to the future rents, although cireumstances might exist in which it would be
more to the interest of the Crown, representing the colony, to obtain the money
than to re-possess the land, as, indeed, in the present ease, it was thought to be

See also Bonanza Creck Hydraulic Concession v, The King, 40

Can. S.C.R. 281.
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Such being the way in which the Courts have looked at similar
provisions, is it capable of being “elearly established ™ that the
intention of sec. 6 was to exclude this “rule of construction,” as
Sir Montague Smith ealls it?  The order-in-council provides for
the “issue’ of “leases™ and it isx indisputable that the word

“lease,” as designating an instrument creating a term of years in

the publie lands, “issued’ by the Department of the Interior,

means, in common understanding and usage, a contractual instru-
ment recording in the form of econtractual stipulations —cove-
nants, provisos for re-entry and the like—the terms of the agree-
ment between the Crown and the lessee by which their reciprocal
rights and obligations are to be governed touching the subject-
matter of the lease. The phraseology of see. 6 contains nothing to
suggest that the seetion was framed with a view to exeluding the
ordinary rule of construetion.  “Shall subject the lessee to the
forfeiture of the lease,” while eertainly not unambiguous points
rather to a penalty exigible from the lessee at the will of the lessor
rather than to a consequence deereed by the law itself indepen-
dently of the will or choice of either. The words “resumption of
the land by the Crown™ even less disputably seem to point in
the same direction.

Ambiguity in such instruments as this order-in-couneil entitles
us by the settled practice of the British and Awerican Courts to
seek the assistance of any settled administrative interpretation
which is elear and unmistakable in its effect for arriving at the
more probable intention of the authors of the law. The only
actual evidence now formally before us as to administrative inter-
pretation is the lease itself upon which the proceedings are taken
coupled with. the conduet of the Minister and the Department
of the Interior and the attitude of the Crown in the course of this
litigation; but there can be no shadow of question llml..dn\\n to
the moment of the hearing of the appeal, the construction of see.
6, upon which the Government has deliberately acted, as regards
the matter now under diseussion, is the construction for which the
appellant contends,

It is common knowledge that the “rule of construction” of
Davenport v. The Queen, 3 App. Cas. 115, has usually governed
the departmental construetion of similar regulations.

I think the proper conclusion is that the lease contemplated
by the order-in-council is a contractual instrument and that the
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form of covenant made use of for the purpose of binding the lessee
in the lease before us to perform the conditions of see. 6 and the
clause of forfeiture employed for the purpose of giving effeet to
the provisions of see. 6 are proper clauses to which it was within
the power of the Minister to assent and that the reciprocal rights
and duties of the Crown and the lessee in respect of the matters
to which these elauses relate are in this litigation to be determined
by giving effect to the clauses according to their proper construc-
tion as stipulations in an instrament inter partes

I do not find it necessary to decide the question raised by the
Judge of the Exchequer Court whether or not the phrase ** exeused
from so doing by the Minister,” in the 12th clause of the lease,
applies to the covenants to commence active operations within a
vear and to work a mine within two vears. There is no doubt
much could be said in favour of the view of the learned Judge, if
I may say so respectfully. But the acceptance of that view must,
I think, lead to the dismissal of the information for this reason
The judgment of Lord Cozens-Hardy, NM.R. in Stephens v. Junior
Army and Navy Stores, [1914], 2 Ch. 516, cited at length in the fac-
tum of Mr. Smellie, is a sufficient authority for holding that the
covenant to commence operations within a ye:

s and to work s

mine or mines within two years (which I take to mean to open a
mine or mines within two years) is not a continuing covenant but
acovenant that can only be broken once, and consequently that
a waiver of the right of forfeiture (which undeniably took place)
arising from the breach of this covenant was an election by the
Crown not to avail itself of that right, which eleetion onee made,
of course, is final
As to the covenant to continue to work any opened mine

that obviously only comes into effect upon a mine being opened;
and the waiver of the forfeiture, or rather the election not to
exercise” the right of forfeiture acceruing for non-performance
of the first two mentioned covenants, necessarily imports, or
rather necessarily is, an election against exercising that right in
respect of any breach of any of the covenants expressed in the
clause.  The only suggestion that could be made against this
view, the suggestion, namely, that a covenant to work continu-
ously any mine or mines that might be operated implies a general
covenant to open mines. That suggestion is negatived in the deci-
sion referred to as putting forward an interpretation of the clause
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which is far fetehed and unreasonable. 1 am not satisfied that
this conclusion as to the consequences of the waiver of forfeiture
arising from the breach of the first two covenants in clause 12

a conclusion difficult to escape if we aceept the learned Judge's
construetion—would rest upon quite so satisfactory a foundation
under the construction put upon that eclause by the appellant
but T shall not consider this point further, it heing unnecessary
to do so in consequence of the opinion I have formed that the
right of cancellation vested in the Minister by the provisions of
the lease has not in fact been effectively exercised

The elause (17) is in the following terms

Fhat in ease of default in payment of the said rent or royalty for six months
ter the sume should have been paid, or in case of the breach or the non-obser
vanee or non-performance on the part of the lessee of any proviso, condition
term, restrietion or stipulation therein contained and which ought to be obser

ved or performed by the said lessee and which has not been waived by the said
Minister, the Minister may cancel these presents by written notic

lessee and, thereupon, the same and everything herein contained s
and be absolutely null and void to all intents and purposes whatsoever, and
it shall be lawful for His Majesty or his suecessors or assigns into and upon the
said demised premises (or any part thereof in the name of the whole), to re

enter and the same to have again, re-possess and enjoy as of His or their former

st

therein anything here

1 contained to the contrary notwithstanding
Provided, nevertheless, that in ease of sueh cancellation and re<entry the

shall continue to be liable to pay and His Majesty, his successors o)

assigns shall have the same remedies for the recovery of any rent or royalty
then due or aceruing due as if these presents had not been cancelled, but
remained in full foree and effect

The acts upon which the Attorney-General relies as consti-
tuting the exercise of the power of cancellation given by this
clause are set out in paragraph 4 of the information, which is
as follows:

That the Minister, by memorandum, under date of September 1st, 1909,
directed the eancellation of the said lease it to such direction, the
assistant-secretary of the said Interior Department, on September 13th, 1900
by letter addressed to said defendant, Paulson, advised said defendant, Paul-
son. that he (Paulson), having failed to comply with the provisos of elause
twelve (12) of said lease, the Department had been obliged te
lease, to which memorandum and letter the plaintiff will on trial hereof, erave
leave to refer

and pursus

ancel his said

The letter there referred to admittedly in fact never reached
Paulson, and that it should reach him, was, I think, essential
to its taking effect as a cancellation. The words
the Minister may cancel these presents by written notiee to the said lessee

ind, thereupon, the same and everything therein contained shall become and
he absolutely null and void,
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CAN. import & written notice to the lessee us a condition of the valid
80 exercise of the forfeiture as, indeed, the mode appointed exelu-
Pavisos  Sively for exercising it. It required no argument to shew that
lm,’I\w. the paper deposited in the post-office, addressed to the lessee but
not received by him, cannot be treated as a written notice within
el either the letter or the spirit of this stipulation. The learned trial
Judge appears to have thought that a letter addressed to the
lessee’s solicitors and admittedly received by them informing
them that the Minister had by notice to Paulson ecancelled the
lease was either by itself sufficient to satisfy the condition or
that, as supplementing the letter addressed to Paulson, it com-
pleted and perfected the notice thereby initiated.
With great respect, to my mind, this reasoning is not convine-

ing. In the first place there is no allegation in the pleadings that

the gentlemen who, in their capacity as solicitors, were condueting

a correspondence with the Department of the Interior on behalf
of the appellant in relation to this lease, had any authority to
receive notice under clause 17 as agents for the appellant. It
hardly requires authority to shew that the fact that they were
employed in this non-litigious business did not necessarily in
itselfl invest them with such capacity.

In the next place the letter does not profess to be sent on
behalf of Minister and in exercise of the power reserved to him by

clause 17 and, indeed, evidently was not so sent. It was, there-

fore, neither actually nor constructively a notice of cancellation
by the Minister, and it cannot be regarded as constituting any
essential element of such a notice. Then, if it had been intended
to rely upon the correspondence which subsequently passed as
constituting notice within the clause, the information should
have been framed in such a way as to apprise the appellant that
the case he would have to meet at the trial.  In the

such we
} absence of anything of the kind in the pleadings, the Crown could
| only take such a position if it were clear that all the facts were
1 before us so that the appellant could not be prejudiced by the
; frame of the allegations in the pleading. After analyzing the cor-
respondence 1 have no difficulty in reaching the conclusion that
HRAL there is no evidence entitling us to say judicially that the condi-

tions of the forfeiture claues were complied with in respect of

written notice. This conelusion makes it unnecessary to consider
At U9 the other points raised in the argument presenting, what appeared
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to me upon superficial examination of them only, rather formid-
able difficulties in the way of the Attorney-General’s suceess,
I pass no opinion upon them.

The appeal should be allowed and the information dismissed
with costs.

AnGLIN, J.:—The regulations (June 11, 1902), empower the
Minister of the Interior to make leases of school lands for coal-
mining purposes, and provide that failure of the lessee to com-
mence active operations within one vear and to work the mine
within two years shall subject him to forfeiture of his lease. The
lessee clearly made default.  Under the regulations his lease,
thereupon, became not ipso facto void, but voidable. The lease
itself provided that upon default under the regulations *“the
Minister may cancel these presents by written notice to the
lessee.””  There is nothing in this provision inconsistent with
the regulations. It was within the power of the Minister, to
whom the statute (R.S.C. I886, ch. 54, see. 24), entrusted the
administration of the school lands, to stipulate as to the manner
in which the power of cancellation vested in him by the regu-
lations should be exercised.

Professedly in the exercise of the power conferred by the
provision of the lease, a letter from the Department of the Interior,
dated September 13, 1909, signed by L. Pereira, assistant-
secretary,” and addressed to the appellant at Coleman, Alberta,
informing him that “the Department has beon obliged to cancel
vour lease,” was placed in the post-office. It never reached
Paulson and was subsequently returned to the Department from
the dead letter office. Concurrently with the mailing of this letter
Paulson’s solicitors were notified that their client
i being advised that his lease 5 has been ear~elled

Assuming the sufficiency of a notice that the Department has
cancelled the lease, if duly given (I think it was clearly msufficient
because it does not purport to be the act of, or even to have been
t

authorized by the Minister himself, and because it signifies pe
and not present action), the notice so mailed was not given to
the lessee.  That the notice to which he was entitled should
actually reach him is what the lease contemplated. There is
nothing in it which constituted the post-office his agent to receive
the notice for him—nothing which dispensed with its actual de-
livery to him.

155

CAN.
s
I"yurson

I'we King
Datt, 1.

Anglin, 3.




156
] CAN.
| s~
{

At s
{ Pk s

Dominion Law Reroris 27 D.L.K.

But it is contended that the stipulation for a written notiee
wis waived by the subsequent steps taken on Paulson’s behalf
to seeure a re-instatement of the lease. 1 do not find in what was
done anything amounting to such a waiver. There is no evidence
of intention on the part of the lessee, with full knowledge of the
facts on which his rights depended, to forego or abandon those
rights

Morcover, the Minister subsequently decided
to reanstate the lease in favour of Mr. Paul Paulson
His solicitors were so notified by letter of January 28, 1910, This
step elearly involved a waiver by the Minister (who was compe-
tent to waive them) of any grounds of forfeiture existing up to
that date. It is true that the re-instatement is said to be made

on condition that Paulson should file certain evidence with the

Department. No time was specified within which that should
be done. Whether this condition had been already complied with
was perhaps doubtful when, on April 14, 1910, not at all for
failure to comply with it, bu. beeause the Minister had been

advised by the law officers of the Crown that it was
not within his authority to revive the lease in Mr. Paulson’s favour
the appellant’s solicitors were informed by letter that the Depart-
ment would treat the lease as having been eancelled from Sep-
tember 13, 1909

With respeet, I am of opinion that the lease was not terminated
in the manner in which the Minister was empowered to effect
cancellation. The conditions of a elause of forfeiture in its favour
must be observed by the Crown with the same care and precision
which is exacted from a subjeet

Brooevr, J., dissented A ppeal allowed

McLEAN v. MERCHANTS BANK OF CANADA.

Vberta Supreme Court, Appellate Division, Scolt, Stuart, Beck and

MeCarthy, JJ March 24, 1916

Execvrion (81 }) SEIZURE OF EQUITARLE INTEREST IN PERSONALTY
Under r. 618 (Alta), the sheriff may seize and sell any equitable

terest inany goods and chattel

Execvrion (§1-3) - PROPERTY PURCHASED WITH FUNDS OF EXECUTION
pERTOR-—MONEY IN BANK IN ANOTHER'S NamkE—Trust— Bukroes
OF PROOY

Money standing in a person’s name in a bank, without any indieation
that it is a trust account, promd foacw belongs to that person, and the bur
den of shewing that it is in reality a trust account rests upon the party
making the assertion; unless that burden is met to the satisfaction of the
trinl Court, an execution creditor eannot suceessfully seize under the
writ an automobile claimed to have been purchased with the funds of
the execution debtor standing in the name of another person
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40 New mian (§ H—5) Erroi oF Courr— REFUSING CROSS-EXAMINATION
OF MEMORANDUM USED BY WITNESS TO KEFRESH MEMORY - “SUR
STANTIAL INJUSTICE."

There exists a well ablished right to eross-examine the memoran
dum used by a witness to refresh his memory, the denial of which consti
tutes a substantial injustice, particularly in view of the inconsistencies
and mistakes of the testimony of the witness the evidence of whom is the

y o, and 1s ground a new trial

wplied. |

AL from the judgment of Tves, J., in favour of a elaimant
in an interpleader issue to determine the ownership of an auto-
mobile.  New trial ordered.

Laidlaw, Blanchard & Rand, for defendant, appellant

(. W. Blackstock, for plaintiff, respondent

Srears, JooOn October 16, 1914, the plaintiff had on deposit
in her own name, with the Union Bank of Canada in Medicine
Hat, the sum of $9.000.  On or about April 17, 1915, the plain-
tiff's son. one Leonard J. MeLean, either on his own account,
or for his mother, purchased from one Drake an automobile for
the sum of $1,150.  The price was paid by a ¢heque on the hank
accoumt of the plaintiff, signed by the plaintiff, and the vendor
gave Leonard J. MeLean a receipt, sayving “ Received  from
Mrs, Clara MeLean the sum of 1150 in full of account for one
Hupmobile Car.” The defendant bank were exeention ereditors
of Leonard J. MeLean,  Under its exeeution the sheriff seized
the automobile in question while it was in possession of the
exeeution debtor. The mother elaimed the automobile as her
own, the sherifl interpleaded and the issue was tried by Ives, J.,
who gave judgment for the elnimant the plaintiff in the present
Issue

From this judgment the defendant bank, the execution eredi-
tor appeals

The question of the legal property in the ear is of little interest
beeause under ro 614 the sheriff may scize and sell any equitable
mterest inany goods and chattels,

The matter, therefore, chiefly turned upon the real beneficial
ownership of the money in the bank. There was no suggestion that
the mother had bought the ear and given it to the son. If the
money in the bank was really Mrs. MeLean's, there is no doubt
that it must follow that the car was hers.  If, however, it was really
the son's money, merely deposited for protection in the mother's

name, then also there ean be no doubt that the ear was the son's
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At the trial, therefore, the chief enquiry was upon the questions
where the plaintifi got the money and how it happened to be
standing in her name :

It is clear that the evidence of the plaintifi demanded the
closest serutiny.  The trial Judge, however, accepted her testi-
mony as true.  He said
I cannot find that she has any ntention of mis-stating the facts, but rather
that she is endeavoring to explain something of her own business affairs be
vond her own knowledge, but which she left to her son to manage

In view of this opinion of the trial Judge I do not think the
Court would be justified in reversing his finding and giving judg-
ment for the defendant.

But the appellant asks for a new trial upon a particular
ground to which T have not yet referred

During the cross-examination of the plaintiff

Q. Didn't you get a mortgage in Redeliffe or didn't Leonard get some mort
pnge for exchange of certain lands in Redeliffe”  You told me you had a deal
up there in which you lent some money? A, I did not think this would con
cern that. Q. What is that you are looking at? A, Redeliffe property
house and lot, T marked it down and thought yvou would ask about it. Q
When did you write it down? A, This morning. Q. Have yvou spoken about
this matter this morning to Leonard?” A, Yes. Q. He told you and vou
vrote it down” A, Yes, my memory is poor and 1 don't remember

Counsel at this point evidently took the paper which she had
in her hand but he went on to ask about other matters. Later
on he returned to the question of the Redeliffe deal and the loan
of some money to her son and repeated his questions when the
witness said, “If you give me that little piece of paper 1 might
explain it." What counsel did with the pieee of paper does not
clearly appear but a little later while he was still asking about
the Redeliffe matter, the following oceurred

Q. And then there was s mortgage or something for $2,0007 Wasn't there?

T'he Court: She has not been reading from that, she looked at it.  You
haven't any writing

Mr. Rand (Defendant’s counsel): 1 am perfeetly willing for your Lordship
to see it The Court: | don't want to

The witness: There are things that 1 could not remember that 1 wrote down
I marked down some of those things that T could not remember

Mr. Rand: 1 must ask your Lordship to note my objection over-ruling
that applieation

The Court: 1f a witness comes in the box and produces something for the
purpose of refreshing her memory and we find out that it is something she is

using to refresh her memory, counsel has no right to use it

=X
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Mr. Rand: Assuming that it was written off for her for the purpose of pre-
serving her evidence eannot | ask her for that. The Court: No.1 do not think so

With great respeet ! think the trial Judge took a too narrow
view of the rights of a eross-examining counsel.  The finan-
cial dealings between the plaintiff and her son were of the
very essence of the ease. She had at her son's dietation written
down something about them to refresh her memory. It may be
doubtful whether she had a right to look at the paper at all. But
I think it is clear that she had done so before counsel took it
from her. The right to eross-examine upon a document used to
refresh memory . so far as the items or matters used by the witness
ned, is elear. The right to examine on

for that purpose is cone
the whole document is elear also, although if it goes beyond the

matters looked at by the witness then these further items become
evidenee against the cross-examiner’s client.  But that is his affair.
His right to cross-examine is I think clear. (Phipson, 4th ed. p. 468).

There was every reason in a ease like this for allowing the
most complete cross-examination.  The defendant could not
hope to succeed exeept by the strength of his eross-examination
of the plaintiff,  More than that the witness who could have told
all about the matter, the son Leonard, had been at hand that
lable. Yet he was not put in the

morning and was evidently av
box. Instend of that the plaintifi got him to conch her, repeated
things merely beeause he had told her of them, looked at a memo-
randum made at his direction to refresh her memory and yvet
cross-examining counsel, who could not cross-examine the son,
was prevented from eross-examining upon the memorandum
I think that this constituted a substantial injustice to the defend-
ant particularly in view of the inconsistencies and mistakes shown
by the plaintifi in her evidence.

In my opinion, therefore, the judgment appealed  against
should be set aside and a new trial ordered.

At first | was inclined to the view that there should be no
costs of the appeal for the reason that plaintifi's counsel had
made no objection to cross-examination upon the memorandum.
But he made no offer to allow it.  He took the benefit of the
Judge's error.  For this reason and beeause it was principally
beeause of the plaintifi’s omission to call the son Leonard, who
knew all the facts, so that he could be cross-examined, that
the trial was unsatisfactory 1 think the respondent should pay

the costs of the appeal.

i i

150

ALTA.
~A
Mebeas

Mercuani~
Basw

Stuart, J




160

ALTA

Mobeas

IRTRIESS
Haxk

DomiNion Law Reponrts |27 D.L.R.

I'he costs of the first trial should follow the event of the
second trial

Scorr and Beek, M), coneurred

McCarruy, J Leonard ). MeLean against whom  the
ippellants issued exeeution and seized the automobile in question
is & son of the respondent and the latter at the trial of the issu
testified that the automobile helonged to her and was taken in
execution to satisfy her son’s debt to the appellant bank

It was contended by the appellants that the account standing
i the name of the respondent in the Union Bank of Canada at
Medicine Hat, Alta., was in faet the account of the son I'o
establish this fact, counsel for the appellants at the trial, cross
examined the respondent as to previous transactions she had with
her son (the execution debtor), concerning the acquisition and
disposition of certain real estate in which it was alleged they wers
jointly interested

In the course of the cross-oxamination witness produced o
memorandum to refresh her memory as to certain details of the
transactions which counsel for the appellants desired to eros
examine upon his right of ecross-examination was denied |

the trial Judge

From the evidence of what transpired on the eross-examination
I am of the opinion that the eross-examination should have
been allowed. The law governing the matter, as it is to be gathere
from deeided eases I think elear

Odgers on Evidence (1911 o, at p. 169 states it to b

But the nsel on tl 1) o tled k a locu I
vhieh the witie | vlreshed his men ind to erossexamine hu
ud at p. 171

he opposite 1 1o s CIIOran heh a
refreshes his memory, and to ero XAmine upon

In the case of Sinela Stevenson, 1 Car, & P. 582, Best
UL, said

I you put AP the hand of ! v ored fresh | .
ory, the other le have a nght to s o vou merely give it to prove

handwriting the

See also Phipson on Evidence, 5th ed. 468

From the evidence it is apparent that the memorandum was
placed in the witness's hand to refresh her memory and inspeetion
and the right to cross-examine thereon was refused I think

therefore, there should be a new trial L ppeal allowed
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ONTARIO POWER CO. OF NIAGARA FALLS v. TOWNSHIP OF
STAMFORD.

Judwial Committee of the Privy Council, The Lord Chancellor, Viscount Hal-
dane, and Lord Sumner, February 2, 1916,

LoTaxes (8§ 1 F 2N MANUFACTURING  COMPANIES — [LLEGAL BY-LAW
CREATING EXEMPTION VALIDATED BY STATUTE INTERPRETATION
RCHOOL RATES

A statute passed for the purpose of va'idating an illegal municipal by-
law enacted contrary to the provisions o1 see. 366 of the Municipal Aet
(Ont.) IS8T, exempting a manufacturing company from any kind of
assessments beyond a fixed rate, merely confirms the by-law subject
to the interpretation provided by see. 4 of the Public Schools Aet (Ont.)
IN02, existent at the time of the passage of the by-law, that “no muni
cipal by-law exempting ratable property from taxation shall be con-
strued to exempt such property from school rates of any kind whatsoever.”

|Pringle v. City of Stratford, 20 O.L.R. 246, followed; Tp. of Stamford
v. Ontario Power Co., 8 OOW.N. 241, 7 O.W.N, 646, affirmed |

ArreaL from the judgment of the Supreme Court of Ontario
Appellate Division), 8 O.W.N. 241, 7 O.W.N. 646.  Affirmed

The judgment of the Board was delivered by the

Lorp CuanceELLor:—In this case the Ontario Power Co. of !
Niagara Falls elaims that its property within the municipal cor-
poration of the township of Stamford should be assessed for the
purpose of all rates at the sum, fixed and unalterable until 1924,
of £100,000.

This claim depends entirely upon the meaning of a statute
of the legislative assembly of the Provinee of Ontario, passed on
May 25, 1905. But though the construction of this statute is
the sole subject for their Lordships’ consideration it is desirable
to go back a short distance in history before stating and examin-
ing the words of the Aet.

It was stated to their Lordships in argument that since the
vear 1879 the municipal council of the township of Stamford has
been the sole body to possess the right to levy and collect taxes
within the district.  The school authority, although it fixes the
sum required to be raised for school purposes, has no power
cither to levy or collect. It also appears that the municipal
authorities of the township, from the year 1879 onwards, in order
to develop and realise the resources and possibilities of the dis-
trict, granted to industrial undertakings a preferential treatment
with regard to their taxes. This practice was regulated by the
Municipal Act of 1887, and was even further controlled in 1892
by two statutes passed in that year. The first of these later
Acts was called the Consolidated Municipal Aet, and it contains
in see. 366 the following provisions:

11-27T v.w
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Every municipal council shall by a two-thirds vote of the members
thereof have the power of exempting any manufacturing establishment or
any waterworks or water company, in whole or in part, from taxation, except
as to school taxes, for any period not longer than ten years, and to renew this
exemption for a further period not exceeding ten years
The other was the Publie Schools Act of 1892, see. 4 of which was

in the following terms:

No municipal by-law hereafter passed for exempting any portion of the
ratable property of a municipality from taxation in whole or in part shall
be held or construed to exempt such property from school rates of any kind
whatsoever
The former of the:
Consolidated Municipal Aet of 1904; and this again provided

+ Acts was extended and re-enacted by the

that, in order to rentder a by-law of the municipality for granting

a bonus in aid of any manufacturing industry a valid by-law, the
assent of two-thirds of all the ratepayers who were entitled to
vote should be obtained; this provision being subjeet to certain
qualifications, which are not necessary for the purpose of this
case. In the same Aet, the word “bonus™ is defined as a total
or partial exemption from municipal taxation, or the fixing of the
assessment of any property for a term of yvears; and the general
provigions of the statute contained this further condition—that
nothing in the Act should authorise any exemption for a longer
period than ten vears, nor any exemption, either partial or total,
from taxation for school purposes. The provisions of the Public
Schools Act, 1892, were also re-enacted from time to time, the
last of such statutes being passed in 1914

In 1900 the appellant company obtained a license from the
Park Commissioners of the Queen Victoria Niagara Falls Park
to construct and operate within the area under their control
certain works necessary to enable the falls of the Niagara River
to be utilised for the conversion of its energy into electrical or
hydraulic power. It is not plain at what time the work under
this license was begun, but it was at least as early as 1902. In
1904 the company was contemplating the expenditure of con-
siderable sums in the municipality of Stamford for the construe-
tion and equipment of the plant necessary for its undertaking
The establishment of such work within the municipality was, no
doubt, a matter that would prove of considerable advantage to
the locality; and the appellant company appears to have urged
this before the municipality as a reason why it should receive

consideration with regard to the assessable value of its property
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Whether before the passing of the by-law any definite binding
agreement was ever come to between the parties is not established
by the evidence before their Lordships, nor is it necessary for the
letermination of the present dispute.  So far as the documents
shew what transpired, it would appear that the company formu-
lated a request for considerate treatment, and that this request
was granted by the municipal authority, who promised that all
the real estate, property, franchise, and effects of the appellants,
within their municipality, should be permanently fixed, for the
purposes of assessing the taxation, at the sum of $100,000; ac-
cordingly, the municipality passed a by-law, which is known as
by-law No. 11, and is stated to be a by-law relating to the assess-
ment and taxation of the property of the appellant company
The by-law recited that it was expedient to grant the request of
the company and enacted that the assessment should be fixed at
£100,000 apportioned as therein provided, that the assessment
should last at this figure for every vear between 1904-24,

and that the said company and its property in the municipality shall not b
liable for any assessment or taxation of any nature or kind whatsoever beyond
the amount to be ascertained in each such year by the applieation of the vearly
rate levied by the municipal council in each such year to the said fixed assess
ment of $100,000, apportioned as aforesaid

And it also enacted

that this by-law shall come into full foree and effect immediately after the
municipality shall be authorised by sufficient legislative or other authority

to pass the same

This by-law appears to have been treated as a formal enacting
provision of the municipality, was read a first, second and third
time, and was finally passed on October 10, 1904,

It is plain from consideration of the terms of the Consolidated
Municipal Aet of 1902, to which reference has been mode, that
this by-law was outside the power of the municipalicy. They
could not have passed any by-law granting a relief- -partial or
total—in respect of taxation, or fixed an arbitrary basis of assess-
ment without a majority of two-thirds of the voters; and even
with that majority they could not extend the period during which
assessment should be fixed beyond the period of ten .\'|-x|r»:-\\'l|i|-~
finally, not only were they unable to grant exemption from the
school rate, but the Public Schools Act, 1892, which was then in
force, provided that any by-law that dealt with the question of
exemption should be construed and held not to have exeluded
the school rate.
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If, therefore, this by-law had been within the competence of
the municipal authority, notwithstanding the general words
which it contained, it would have been held and construed as
meaning that from those general words exemption from liability
to the school rate should be exeluded

In the following year, on May 25, 1905, the statute was passed
which has given rise to these proceedings. It is entitled An Act
to Confirm By-law Number 11 of the Corporation of the Town-
ship of Stamford. This Act after reciting the petition of the
appellant company representing that by-law No. 11 of the muni-
cipal council should be confirmed and made legal and binding,
in accordance with the intention and meaning thereof, contains
in sec. 1 the following passage

By-law No. 11 of the m 1
ford, set forth as schedule “* A" to this Aet, is legalised, confirmed, and declared

micipal corporation of the Township of St

to be legal, valid, and binding, notwithstanding anything in any Aet contained
to the contrary
By-law No. 11 is then scheduled to the Act

Now, it is important to observe that the Aet does not purport
to confirm any agreement whatever between the parties; it pur-
ports only to legalise and make binding the by-law which was
not legal and could not be made binding without statute, for the
reasons that have been already set out

T'he question on which this ease depends is whether this statute
confirms this by-law as a by-law subject to the interpretation to
which such a by-law would be subjeet by virtue of the statute
relating to public schools, or whether it confirmed it o as to enable
its words to be read according to their general meaning and not in
accordance with their statutory significance

In their Lordships’ opinion, the former is the true view of the
case, The by-law did not attempt in express language to include
the school rate among the rates for which exemption was granted
It did, indeed, use wide and sweeping terms to deseribe the exemp-
tion; but had any question arisen upon the construction of that

by-law between its passage and the passage of the Act of P

liament by which it was confirmed, it would have been necessary
to construe it so as to limit the general words to rates, other than
the rate received for school purposes, and the school authority

would have been entitled to rely on this as the true construction.

Their Lordships cannot think that the statute has altered
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this construetion. It has enabled the by-law to be passed, it
has confirmed the by-law and made it legal, but it still remains
what it always purported to be—a by-law of the municipal
authority carrying within it the meaning which the statute of
1892 had assigned.

It was strongly urged on behalf of the appellants that the
words used in the Act meant the same as though a school rate
had been expressly mentioned, and that, had the school rate been
expressly mentioned, confirmation by the legislature would
necessarily have confirmed, as the legislature had full power to
do, a deviation from the ordinary statutory obligation. Their
Lordships are not satisfied that this would have been the inevitable
result, but assuming that it were, it does not follow that the same
result ensues when other and general language has been used. It
should be remembered that the Aet in question was promoted by
the appellant company. It lay in their hands to make plain
that which they desired. It does not at all follow that if the by-
law had contained express words relating to the school rate that
it would have been aceepted by the legislature.  Their Aet must
be assumed to confirm the by-law as it was drawn and with the
meaning with which it was endowed; and speculation as to what
might have happened had other words been used is unprofitable
in an attempt to construe the actual language in which the Act
was framed.

Their Lordships find that this view is in accordance with that
expressed in the case of Pringle v. City of Stratford, 20 O.L.R
246, and, indeed, that case is far stronger than the present, for an
actual agreement to grant exemption for a consideration subse-
quently exeeuted was in that case confirmed by the special statute,
and this fact appears to have greatly influenced Meredith, J.A.,
who delivered a dissenting judgment

For these reasons their Lordships will humbly advise His
Majesty that this appeal be dismissed with costs.

Appeal dismissed

MELLIS v. BLAIR.

British Columbia Court of Appeal, Macdonald, C.J.A., and Irving, Martin
Galliher and McPhillips, JJ.A., March 7. 1916

1. Bus axp Nores (§ 1 C—20)—CoNSIDERATION —SUBSTITUTING CURRENT
LIEN NOTE
There is no consideration supporting the making of a lien note in place
of another note which is still eurrent for the same indebtedness
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2. Biis axp xores (§1 D 1—30)—LieN NOTE—IAYS OF GRACE
A lien note is not & negotiable instrument and does not carry days of
gruce
3. Sare (§ 111 B—66)—LieN NOTE—POWER TO RETAKE OR SELL— MORTGAGE
ConvERsION
A lien note which entitles the holder, in case of default in payment
of the debt, to take and hold possession of the chattel until the note is paid
or to sell it by private or publie sale and apply the proceeds in payment
of the note, does not give the holder a right to convert the chattel to his
own use, or to mortgage it to another, without being answerable for the

conversion
4. Damaces  (§ 111 J—203)— Measvre  oF—CONVERSION —SET-0FF  FOR
UNPAID PURCHASE PRICE

The measure of damages in an action for conversion is the value of the
thing converted and any special damages which the plaintiffl can prove;
in such assessment the unpaid purchase money due the defendant on the
article converted cannot be considered, but the same may be claimed by

way of counterclaim or set-off
|Page v. Eduljee, L.R. 1 P.C. 127; Gillard v. Brittan, 8 M. .&W
Victoria Saanich Co. v. Wood Motor Co., 23 D.L.R. 79, referred to

ArreaL by the defendant from the judgment of Gregory, J.
which is varied

S. 8. Taylor, K.C'., for appellant.

(. Roy Long, for respondent

Macponarp, C.J. A, —The first question is that of considera-
tion for the making of the lien note of July 10, 1914, The indebted-
ness of the plaintiff to the defendant at that time was evidenced
by the promissory note dated June 23, 1914, payable in 30 days
at 8Y7 interest. This note, adding the days of grace, would be
due on July 26, but at the top of the note are the words
“due July 27."

The plaintifi's evidence is to the effect that the defendant
came to him on the said July 10, and asked him to make a new
note to replace the said note of June 23, which was then current
He says defendant’s plea was that he wanted to use it at his
bankers. Plaintiffl says he was willing to oblige him, and in con-
sequence a new note in the common form and a lien note, both
payable on the apparent due date of the old note—July 27—were
signed by him on the understanding aforesaid. Defendant on
the contrary says that he asked the plulllllﬁ for the lien note in

order to get security for the debt, and that is the reason why the

current note of June 23 was replaced by the new promissory note
and lien note, which were for the amount of the old one with
interest up to July 27. Accepting either the plaintifi's or the

defendant’s story, there was in my opinion no consideration for

the making of the lien note. A feeble attempt was made by ap-
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pellant’s counsel to found the consideration on the apparent
mistake in the due date of the old note and the 3 days’ grace which
would be allowed plaintiff in respect of the new note. I attach no
weight to this argument: neither party dreamed of founding the
new notes on such a consideration.  Moreover, a lien note is not
a negotiable instrument and would not carry days of grace.
Defendant’s object was to get security, but he gave no considera-
tion at all for the instrument which he took for that purpose.

Moreover, even if the lien note be held to be made upon a
valuable consideration, and assuming that as between the parties
it could operate as an agreement authorising the taking of the
truck, although in fact not within the statute at all, the defendant
did not pursue its terms.  The defendant’s right was, in case of
default in payment of the debt, to
take and hold possession of such chattel until such note, or any renewal or
renewals thereof are paid, or to sell the said chattel by private or publie sale,
and apply the net proceeds in puyment of any such note or notes and interest

Immediately after taking possession of the truck, the defendant
converted it to his own use.  He not only converted it by user for
several months, but he mortgaged it to another, which mortgage
had not been discharged at the date of the trial.  He took the
truck, but neither held it as a pledge, as he was entitled to, assum-
ing for the moment the validity of the instrument, nor did he
sell it and apply the proceeds as provided in the instrument. It
was, to my mind, a clear case of conversion

There was also an attempt made to shew that the plaintiff
had consented to the taking of the truck by the defendant. 1
think the evidence fails to establish such consent.

The only remaining question is that of the damages. The
action as framed is one for trover and conversion and for nothing
else. The judgment appealed from deerees the return by the
defendant to the plaintiff of the sums paid on the purchase price
of the truck as if there had been a rescission of the contract.
When counsel sought to eross-examine the plaintifi on his claim
for damages the Judge stopped him and said:

You are dealing now with the damages that the plaintiff suffered by reason
of the car being taken?

Mr. Arnold (defendant’s counsel):  Yes

The Court: Perhaps that had better be reserved for a reference?

Mr. Long (plaintiffi’s counsel):  Yes, | am agreed

The consequence is that the proofs of damage were not gone into
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and henee in my opinion there must be a new trial for the purpose
of assessing them.
The measure of damages in an action of this Kind is the value

of the thing converted and any special damage which the plaintiff

can prove. In such assessment the unpaid purchase money could
not be considered, but the defendant could, under the Supreme
Court Act and Rules, claim the same by way of counterclaim or
set-off : Page v. Eduljee (1866), L.R. 1 P.C. 127; Gillard v. Brittan,
8 M. & W.575; and as to set-off or counterclaim, Victoria Saanich
Co. v. Wood Motor Co., 23 D.L.R. 79. The defendant has done
neither, but 1 would give him leave to amend in this respect as

he may be advised.

McPuinuies, J.A., concurred.

IrvinG, J.A:—1 would allow this appeal, without interfering
with the determination of the Judge that there had been a con-
version; the new trial to be confined to the question of damages.

MartiN, J.A.:—~While I agree with the Judge's findings of
fact, yet there should be, in my opinion, a new trial on the ground
that the damages were assessed on a wrong basis, ¢.¢., the actual
value of the car at the time of its wrongful taking cannot be as-
certained by awarding the plaintiff the amount he had paid on
account of it, irrespective of depreciation.  The costs of the first
trial to abide the result of the second.

Garuiner, JLA 1 coneur in the reasons for judgment of the
Chief Justice. Appeal allowed.

JAMIESON v. CITY OF EDMONTON.

Alberta Supreme Court, Appellate Division, Harvey, C.J., Scoll, Stul and
Beck, JJ. February 19, 1916,

1. Hicawavs (§ IV A 6—155)— INJURIES CAUSED BY DEFECT IN SIDEWALK
FAILURE TO ENFORCE MUNICIPAL BY-LAW —LIABILITY OF MUNICI-
PALITY

A municipal corporation cannot be held liable for negligence in not
repairing a defeet in a sidewalk with sufficient promptness, which has
been caused by the passing of a heavy coal wagon a few howrs prior to
the oceurr-uce of an aceident and which has not come to the knowledge
of the corporation; and since the latter can only be liable for breach of
a corporate duty, the making and enforcing ordinances regulating the
use of streets brings into exercise governmental and n corporate powers,
and in the absence of a statute providing otherwise, a mere faillure to
enforee a municipal w, requiring abutting owners to keep a sidewalk
used as a crossing in a proper state of repair, will not render the munici-
pality liable for injuries to a pedestrian in consequence of a defeet ocea-
sioned by its unsuitable condition for the purposes for which it was used

[Clark v. City of Calgary, 6 Terr. L.R. 309; Vancouver v. MePhalen,
15 Can. S.C.R. 194; Chaplin v. Wostminster, [1901] 2 Ch. 329, referred
to; Text in 28 Cye, 1356, adopted
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ArPEAL from the judgment of MeCarthy, J., in favour of the
plaintiff in an action against a municipality for damages sustained
on a publie highway. Reversed.

A, G. MacKay, K.C., for plaintiff,

J. CF. Bown, for defendant.

Harvey, (
against the defendants. It seems clear that they eannot be liable

I am of opinion that no liability is shewn

for negligence in failing to repair the sidewalk because the break
only oceurred a comparatively few hours before the aceident to
the plaintifi and as vet had not come to the knowledge of the
defendants.

The neglect therefore of the city, if any, was in permitting the
walk to be used in an improper way by being driven over or in
not strengthening it to make it suitable for such use, but hoth
of these are cases of mere non-feasance which in the absence of
statute would not make the corporation liable for damages, at
least on the facts of this case. See Clark v. City of Calgary, 6
Terr. L.R. 309, and City of Vancouver v. MePhalen, 45 Can. 8.C.R.
194, and cases there cited.

No statutory provision either expressly or impliedly imposing
such liability appears to exist since it is in no sense, in my opinion,
a question of repair,

I would therefore allow the appeal with costs and dismiss the
action with costs,

Scor concurred with Beck, J.

Beck, J.:~This is an appeal from the judgment of McCarthy,
J., at the trial without a jury holding that the plaintifi wis en-
titled to recover and assessing the damages at $700.

The plaintiff’s claim is one for negligence of the city in leaving
a portion of a sidewalk in such a state of construetion that it
beeame broken, and then in leaving it in that state of non-repair
with the result that the plaintiff walking upon it stepped into the
hole caused by the break and in consequence of which he broke
his leg,

The plaintiff lived in a house on the south side of 87th Ave,,
Edmonton (running east and west) between 4th and 5th Sts.,
(running north and south). The sidewalk was on the south side
of the avenue.  The bloek is sub-divided so as to make lots front-
ing on 87th Ave., and these lots ran a distance of probably 150 ft.
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the exact distance is not material—to a lane in the rear which
runs across the block from 4th to 5th St. What appears to be
two lots on the north-west corner of the block, i.e., the corner
formed by 4th St., and 87th Ave., were built upon so that the
frontage was upon 4th St. and a space was left at the rear of these
buildings which permitted of access to the yards behind the build-
ings by entering the surveyed lane across the block at 4th St
and then turning northerly on the space behind the yards to these
houses.  This space for convenience 1 call the accommodation
lane. As a matter of fact, people so entering instead of turning
around and going out by the way they came sometimes continued
north getting out on 87th Ave., by ecrossing the sidewalk on the
south side of 87th Ave. People also, sometimes, took the reverse
route and in order to get to the rear of the buildings facing on
4th St. drove over the sidewalk from 87th St.  The portion of
the sidewalk driven over by these people was not construeted for
a crossing but as an ordinary sidewalk with the planks running
crosswise and with no sloping approach at either side. It was by
reason of stepping into a break made as was shewn by a 315 ton
load of coal passing over this portion of the sidewalk that the
plaintifi was injured. The accident oceurred on November 4,
1914, at about 7.30 p.m. while the plaintiff was walking along the
sidewalk going west from his home towards 4th St. He had
noticed the break in the sidewalk the same evening about six
o'clock when coming home but had forgotten about it. At the
time of the aceident it was dark, the plaintiff had stopped to light
his pipe and almost instantly on starting to walk forward stepped
into the hole in the sidewalk. The sidewalk had been built over
6 years before the accident and before the houses facing on 4th
St. had been built.  The plaintiffi had been residing in the house
on 87th Ave, for about a year before the aceident. In the grading
of 87th Ave, apparently some considerable time before the accident
some dirt had been left in an unlevelled condition and one Armi-
tage, who then lived in a house between the plaintiff’s house and
the portion of the sidewalk in question and the west side of whose
house lay parallel to the accomodation lane, had some months
before the aceident levelled this dirt and in doing so had graded it
up to the outside of the sidewalk and the sidewalk shewed the
marks of the wagons passing over it. This had apparently gone
on for about a year prior to the aceident to the knowledge of the
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plaintifi. The breaks in the sidewalk into which the plaintiff ALTA.

stepped werc in fact made, as 1 have said, by a teamster drawing 8.C.

a very heavy load of coal over the sidewalk for delivery to Armi- 5, \econ |
tage’s house.  Two planks were broken by the wheels on one side (,"';-' 4x { ‘
of the wagon and one by those on the other. This occurred—  Epmonton.
and Armitage saw them—about 4 p.m. of the day before the o)
accident and these breaks were as 1 have said noticed by the

plaintifi about 6 p.m. of the same day. Evidence was given by

Armitage to the effect that an inspector, had he inspected the

|

!

!

}

!

|

|

sidewalk during some months preceding the aceident, would have é

seen that teams occasionally erossed the sidewalk to and from the |

accommodation lane, by observing during or after rain that mud ’

had been carried on to the sidewalk and by wheel marks on the i

sidewalk and on either side, and, by a closer observation, the

chipping of the edges of the sidewalk. ’
Wynne, a policeman, was called as a witness.  The locus in |

quo was on his beat. He lived just across the road from it. He '

said it was part of the duty of policemen to report broken and !

defective sidewalks to the city engineer. He was on duty on the [

day of the accident till 6 pm. He said in effect that it was ‘ A

evident all summer that teams had crossed the sidewalk going to |

and from the accommodation lane and that the earth on the street i

side gave the appearance of its having been graded so as to make |

an approach to the sidewalk for the purpose of crossing. | ,
One MeDonald was a foreman under Mr. Alton, who had charge {23

of streets and sidewalks on the south side of the river.  MeDonald b Je |

was foreman for a certain district on each side of Main St. A : ‘

man named O'Brien was foreman under him for a distriet east of !

Main 8t. in which the locus in quo lay. MeDonald had been over

the sidewalk many times during the summer. He said he had ,

noticed the chipping of the ends of the planks in the sidewalk at

the place in question and that the chipping would indicate that

wagons were being driven over the sidewalk. O’Brien had been

over the sidewalk two or three days before the accident. It

appeared to be in good repair.  MeDonald and O'Brien made it |
clear that men had repaired this sidewalk at or about the place in

question some days before the accident.

It appears then that the breaking of the sidewalk occurred

about 4 p.m. and the accident about 7.30 p.m. of the next day.
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There is no evidence that the city had notice of the breaking of
the sidewalk before the aceident. It can hardly therefore be
contended that the eity is liable for the negligence by reason of it
not repairing the injury to the sidewalk with sufficient promptness.

It is contended however that the city is liable because the
city officials had notice that the sidewalk at the place in question
was being constantly used as a crossing and that they must be
taken to have known that the sidewalk as constructed was not
strong enough for that purpose and was therefore likely to break,
and having broken the city is liable for the consequences. It is
on this ground that the trial Judge rested his decision,  He says:

It is my opinion there was a duty upon the city ~to have put and kept
the crossing in a proper state of repair or to have required the private owners
of the property adjoining who used the crossing to put the same in a proper
state of repair. The by-laws of the city provide for the eity requiring such
private owners to do this and the city’s not doing so seems to me to be evi-
dence of negligence

The only provisions of the by-law of the city bearing upon the
question which has been put in evidence are in the following:

By-law No. 418, sec. 8, which says

Every owner or occupier of any house, building or lot within the city
who shall require to drive any hor

or other animal or any wagon, carriage
cart, sled, or other vehicle across any paved or planked sidewalk or boulevard
for the purpose of entering his house, building or lot, shall, before so doing
construet across the drain, gutter or water course opposite the place where
he shall desire to enter his premises, a good and sufficient bridge of planks so
constructed as not to obstruet such drain, gutter or water course and shall
also place planks or timber over the sidewalk or pavement or boulevard to be
crossed sufficient to prevent the sidewalk or pavement or boulevard from
being injured in crossing it or entering such house, building or lot.
Sec. 9:

No person shall ride, drive, lead or back any horse, carriage, cart, wagon,
sleigh, sled or other vehicle over or along any sidewalk or boulevard in any
publie street or other public place within the eity, provided always that it
shall be lawful for any person to cross the pavement or sidewalk or boulevard
to go into any yard or lot adjoining the same where a proper bridge has been
constructed and the pavement or sidewalk or boulevard timbered as pre-
seribed in the last preceding section

This does not seem to support the trial Judge's statement that
the city can, by virtue of its by-laws, require an owner to put or
keep a sidewalk abutting on his property in repair. It merely

prohibits him or anyone else from crossing the sidewalk without
taking any steps to avoid injuring it.

No doubt an owner has the right of ingress or egress from his
property (See per Buckley, J., in Chaplin v. Westminster, [1901]
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2 ('h. 329, at 334) and at the time a sidewalk is being constructed
can insist within reasonable limits that provision be made at his
expense for such ingress or egress at certain places and that the
sidewalk be suitably construeted to provide therefor, if the side-
walk has already been made, he may exercise his right of ingress
or egress at any reasonable place, but it seems to me that in doing
%0 he must act reasonably, having regard to the condition in
which at the time he finds the sidewalk, boulevard, curb, and so
forth, and that the burden of making a proper passage between the
boundary of his property and the portion of the street allotted
vehicular travel is upon him. 1 know of no general law nor of
any provision of the Edmonton Charter or of a by-law of the city
by virtue of which he can cast this burden on the city even though
the cost may ultimately be thrown upon him by way of a special
assessment against his property.

It seems to me, therefore, that the most that might be ex-
pected of the city with regard to such a case as the present is
that they should have prosecuted under the provision of the
by-law which 1 have quoted, any person driving over the
sidewalk without taking the required precautions against in-

juring it-—which was done after the aceident in the case of the

teamster who actually broke the sidewalk-——or to have to put
up a barrier to prevent, or a notice to warn, people against cross-
ing at that point.

In 28 Cye., p. 1356, it is said:

The manner in which a highway of a eity is used is a different thing from
its quality and condition as a street. The construetion and maintenance of
the street in a safe condition for travel is a corporate duty and for a breach
of such duty an action will lie, but making and enforcing ordinances, regu-
lating use of streets brings into exercise governmental and not corporate
powers and the authorities are well agreed that for a failure to exercise legis-
lative, judicial or executive powers of government, there is no liability

Notwithstanding the municipality may not be liable for a mere failure
to enact an ordinance or to enforce one which is enacted, it has been held that
its duty to preserve its streets and highways in a reasonably safe condition
is independent of such questions, and if it permits such acts either by failure
to enact ordinances or by failure to enforce those in existence as are a public
nuisance, it will be liable for any injury arising therefrom.

And see Dillon on Municipal Corporations, 5th ed., vol. 4, see.
1627,

Emphasizing the important distinetion made by the second
paragraph of this quotation, T adopt it as a correct statement
of the law in this jurisdiction. It appears to afford an
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answer to the plaintifi’s contention that negligence has been
established against the city, for only on the ground of negligence
is the plaintiff entitled to succeed.

For the reasons indicated I would allow the appeal with
costs and direet that judgment be entered dismissing the action
with costs,

Stuart, J., dissented. Appeal allowed

FITZSIMONS v. STOLLER.

Manitoba Court of Appeal, Howell, C.J.M., Richards, Perdue, Cameron, and
Haggart, JJ.A. April 11, 1916,

1. Parrsersuie (§ VI—25) l)l»-.u TION — IISMISSAL. OF  PARTNERS
st ANp REASONABLE CAUSE d
Intoxication forms a “just and reasonable cause” for the dismissal of
partner and the dissolution of the partnership within the meaning of sue! h
phrase in the articles of eo-partnership, and may be set up in justification
to an action for wrongful dismissal

Arpeal (§ VIT E—323) ~REVIEWING CREDIBILITY OF DEPOSITION EVI-
DENCE

Though an appellate Court will not ordinarily interfere with the ered
ence given by the trial Judge to the testimony of witnesses whose de-
meanor he could observe, that does not apply to evidence taken on commis-
sion which the appellate Court has the same opportunity of judging as the
trinl Judge

[See also Chalmers v. Machray, 26 D.L.R. 529.]

"~

ArpeAL from the judgment of Curran, J., in favour of plaintifi
in an action for wrongful termination of partnership. Reversed
J. H. Leech, K.C., and F. J. Sutton, for appellant, defendant.

H. W, Whitla, K.C., and D. A. McCormick, for respondent,
plaintiff.

Howgrr, C.J.M., concurred with Ricuarps, J.A.

Ricuarps, J.A.:—1 agree with the trial Judge that the de-
fendant, before leaving Winnipeg on October 24, 1914, intended,
on his arrival at Strassburg, to dismiss the plaintiff from the
management of the hotel and dissolve the partnership. The fact
that he had the notice of dissolution prepared in Winnipeg before

then proves no more than that he thought he might wish to so
act. But his engaging a new manager for the hotel, several days
before he went up, is, I think, definite proof of such intention.

Further, I cannot say that the defendant was justified in his
action in such dismissal and dissolution by anything that had
come to his knowledge when he caused the notice of dissolution
to be given to the plaintiff on the 24th. If nothing further had
occurred than what he then knew, I should not like to disturb
the findings of the trial Judge.

St
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But, though the defendant may have been actuated by
improper motives and have acted without, so far as he then
knew, sufficient justification, it seems to me self evident that if
the facts, though then unknown to him, would have justified his
action, he can now avail himself of them and resist the plaintiff's
claim.

Several witnesses at the trial swore to habits of intoxication
on the plaintifi's part which, if true, rendered him quite unfit
to manage the hotel. The trial Judge heard their evidence and
saw their demeanour, and apparently did not sufficiently eredit
their |l‘\“l‘llll)ll_\' to find in it good reason for the dismissal. If
that had been all that was before the Court it might be improper
to interfere with the findings, as we have not had the same oppor-
tunity that the Judge had to estimate the weight to be given to
their evidence.

But there was a large amount of evidence taken on com-
mission, as to which this Court has the same opportunity of judg-
ing that the trial Judge had, he not having been present when it
was taken.

In examining that evidence I find that twelve, or thirteen,
men, of different occupations, swore that the plaintifi was intoxi-
cated in the hotel at different times during his management.
The plaintifi swore that their evidence was false. But nothing
further was shown to diseredit them.

No matter with what appearance of truthfulness the plaintiff
s0 testified, I cannot accept his denial as disproving such a weight
of testimony to the contrary. I am sorry to take such a view,
but I think we should hold that the plaintiff is proved to have
been guilty, during his management, of such habits as unfitted
him for his duties.

Par. 23 of the agreement of partnership says:

Upon the happening of any of the eauses or things mentioned in par. 15,
or for any other just cause, the said partnership may be determined at any time
within the said period of one year by the party of the first part, upon his serv-
ing the party of the second part with three days’ previous notice in writing of
his intention to determine the said partnership

In that agreement the plaintiff is called “the party of the
second part’” and the defendant “the party of the first part.”

Without going into the provisions of par. 15, it seems to me
that there was, within the meaning of par. 23, “just cause” for
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the defendant’s action, though he may not at the time have
been aware of it.

With deference, T think the plaintifi’s action fails and that
the defendant, on his counterclaim, should recover from the
plaintiff $259-—the sum by which the amounts drawn by him from
the business exceed his share of the profits,

I would allow the appeal with costs, set aside the judgment
entered in the Court of King's Bench and enter judgment there
dismissing the plaintifi's action with costs.

Perove, J.A.:—Under par. 15 of the articles of partnership
the defendant has the right to determine the partuership, if for
any “reasonable cause the party of the first part (the defendant),
should think such business was not hl'illu conducted to the best
interest and advantage of the partnership.” The conditions
which, under this provision, would furnish a justification for the
defendant’s action in terminating the partnership are, a belief on
the part of the defendant that the business was not being conducted
to the best interests of the partnership and that there was some-
thing which to the defendant’s mind justified that belief. Without
interfering with the trial Judge's conclusion in regard to the actual
facts as they were presented in the evidence, 1 think that par. 15
conferred on the defendant the right to terminate the partnership
if, from what he heard and believed, he thought that the business
was not being conducted in its best interests, even though another
person might upon an investigation of all the facts come to a
different conclusion. I think that the defendant did believe from
what he saw and heard that the business was suffering and being
endangered under the plaintifi’s management and that for this
reason he dissolved the partnership.

I would allow the appeal.

HaGaarr, J.A.:-—The trial Judge in his reasons for judgment
sets forth all the facts necessary for the consideration of the
questions in this appeal, and he seems to have carefully weighed
the conflicting testimony as to the plaintifi’s management of
the hotel.

It was urged by the defendant’s counsel with great foree that
the trial Judge should not have found that the defendant was not
Justified in serving the notice determining the partnership but
should have found that the business was not being conducted in
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the best interests of, and to the advantage of, the partnership.
It was also urged that the evidence directed against the plain-
tiff's management of this business was taken under commission
and that we in this Court were in as good a position to estimate
its value as the trial Judge.

In addition to the reasons given by Curran, J., I would observe
that the witnesses of the defendant were present if not partici-
pants in the disereditable details upon which the defendant relies
for justification in determining the partnership and evieting the
plaintiff from the premises. 1 would further observe that these
witnesses voluntarily gave their testimony. 1 do not think their
story is the highest class of evidence. The parties to the suit
and some other witnesses gave their evidence in Court. The trial
Judge believes the plaintiffi and his witnesses, and 1T would hesi-
tate before substituting my finding for his on a pure question of
fact when so much might depend on the appearance and deport-
ment of those giving the testimony.

Neither do T think there was any acquiescence or consent on
the part of the plaintiff to the vacation of the premises as was
contended by the defendant. It appears to me that there was
an ouster or evietion. It is true there was no physical resistance.
There is no question as to the intention of the defendant to get
rid of the plaintifi. He brings all the way from Winnipeg his
lawyer, Mr. Hamilton, with the notic

already drawn, and Mr.
Hamilton, up to this date, had been acting for both parties.
The plaintifi had no opportunity to consult with any other lawyer
in regard to his legal rights. At the interview after the service
of the notice, in answer to a question, the plaintiff says: *“ Well,
I tried to argue with them (that is the defendant and his lawyer),
and told them that it was very unfair and that I certainly would
not let it end there, that I would take an action against him
(Stoller).”  Stock was taken and statements were made out,
but the defendant was at all times, as a partner, entitled to be so
treated, and 1 cannot find that there was anything to show
that there was a termination of the partnership and a vacation
of the premises by consent, and further on the plaintifi says:
“Well, I say, they had given me notice to get out of house and
home and my family were there with me and 1 had to go to
Winnipeg.”
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to the agreement, dated

But from the interpretation I giv
September 1, 1914, which ereates the partnership and tenancy
it ix not necessary for me to affirm or dissent from the findings of
the trial Judge as to the contradictory evidence given at the trial
This agreement under the signature and seal of both parties

after reciting that the defendant is the owner of the premises and

v partnership have agreed to

contents, and that the parties :

take over the business as a going concern, then it witnesses that
the partnership shall commence on the date of the agreement and
continue for one year “or until determined as hereinafter pro
vided

The elauses providing for the termination of the partnership
are Nos. 15 and 23. Clause 15 reads as follows

Notwithstanding anything herein contained, in case ut any time the said

fit or is not mal

business is for a period of one month not making any pr
such profit as under skilful and competent  management the said busine
should make, or if for any other reasonable cause the party of the first part sho

think such business was nol being conducted to the best inlerest adrani

of the partnership, or if the said premises or any of the furniture, fixtures, bed
ding, dishes, eutlery, towels, linen, musieal instruments, furnishings, stock i
trade or the bar, food and supplies and other goods and chattels in said hote
are not being cared for in a eareful and proper manner, the party of the firs

part shall have the right to intervene in the managerment of the said hote

and to require the party of the second part to modify his poliey or management
of the said hotel in such manner as the party of the first part shall direct, and
to comply with such conditions, regulations, poliey or rest 18 may |
demanded or required by the party of the first part, or the nership v

be dete ined by the party of the first part upon the noti l f

23 hereo

And par. 23 reads as follows

Upon the happening of any of the causes or th ioned in par, 1
hereof, or for any other just eause, the said partne be determined ut
any time within the said period of one year by the | of the first part upor

his serving the party of the second part with three days' previous notice 1
writing of his intention to determine the partnership

On October 24, 1914, the defendant caused to be served on th
plaintifi a notice addressed to the plaintiff, and signed by the

defendant, in these terms

Take notice that pursuant to the powers for this purpose contained in th
articles of partnership between myselfl as party of the first part and you
party of the second part, dated September 1, A.D. 1914, it is my wish and in
tention that the partnership now subsisting between us under the said articles
three days after the service of

shall cease and determine at the expiration o
this notice upon you
Dated at Strassburg, October 24, A.D. 1914

The powers reserved by the defendant in the agreement for
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the partnership and tenaney to determine that partnership and
tenancy are extensive, and the text of the agreement is very wide

The partnership is to continue for a vear “or until determined as

hereinafter provided,” and in clause 15 it is expressly stated that

‘or if for any other reasonable cause the party of the first part
should think such business was not being conducted to the best
interests, ete.” then “the partnership may be determined by the
party of the first part upon the notice provided for in par. 23
' If the defendant bona fide thought that the business was not
being properly conducted, even though he were in error, he was
acting within his rights and powers which he reserved to himself
in the original agreement creating the partnership and  the
tenancy
However harsh or unreasonable the defendant’s actions may
appear to have been, I ean only hold that the defendant was acting
strietlv within his rights
» I would allow the appeal and set aside the judgment which was
entered in the Court below against the defendant.

Cameron, J.A., concurred L ppeal allowed

WADE v. CRANE.

} h Supreme Court, Appellate Division, Garrow, Magee and Hodgins, JJ.\
and Kelly, J. January 24, 19146

Sakk (§ 1O 19 —EXTENT oF RIGHT T0 REPOSSESSION — RiGHTS  0F
BONDHOLDERS

A vondor reserving the right to repossess property upon default in
payments by the purchaser is entitled to recover upon notes given for
the preechase-price and at the same time retain the property until pay-
ment: he may also seize new machines substituted for the old ones
ind forming part of the plant sold, but he eannot justify the taking o
retaiuing of other chattels under the terms of a charge ereated by deben-
s of the purel r in derogation of the rights of other bondholders
Canadian Westinghouse Co. v. Murray Shoe Co., 20 D.L.R. 672
HOLR. 1L Ctterson Lumber Co. v, Petrie, Lid., 17 O.L.R. 570, followed. |

¥

2 SEr-0FF AND coUNTERCLAIM  (§ [ C—15)—Muruan pesrs —Torr axp
CONTRACT—ACTION BY LIQUIDATOR

A claim in detinue and a elaim on a promissory note or on an account
ire not “mutual debts" within the meaning of sec. 126 of the Judieature
\et, R.S.0. 1914, ch. 56; therefore a elaim on a note or an account ean-
not be set off under see. 71 of the Winding-Up Aet, R.S.C. 1906, ch. 144
wainst an action by a liquidator for the recovery of certain chattels and
damages for their wrongful seizure, and the defendant is merely entitled
to rank as a general ereditor upon the assets in liquidation

|Eberle’s Hotels and Restaurant Co. v. Jonas, 18 Q.B.D. 459, followed;
Woody v. Can. Bank of Commerce, 14 P.R. (Ont.) 258, distinguished. |

\rreaL by the defendant from the judgment of Middleton,
«in favour of the plaintiff in an action by a liquidator to re-

Frozsivo

'
NTOLLE

Haggart, 1
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cover certain goods and chattels,and damages for the wrongful
seizure.  Varied.

W. M. McClemont, for appellant.

A. C. McMaster and J. H. Fraser, for plaintiff, respondent.

The judgment of the Court was delivered by

Garrow, J.A.-—The action was brought by the plaintiff,
suing as liquidator of the Exeelsior Brick Co., to recover certain
machines used in the process of brick-making, bricks manufa
tured and in the course of manufacture, and other goods and
chattels which had belonged to the Excelsior Brick Company
of which, it was alleged, the defendant had wrongfully taken
possession, and for an account of other goods and chattels also
wrongfully taken possession of by the defendant, which he had
sold, and damages for the wrongful seizure

The facts are simple, and practically, except as to the quantity
and price of the brick, not in dispute.

The defendant, prior to March, 1913, owned a brick-yard in
the township of Clinton, in the county of Lincoln, which he had
operated for many years. On the 6th of that month, he gave
to one Vane, acting for the Excelsior Brick Company, a written
option to purchase the brick-yard and plant, at the sum of
$110,000, of which $1,000 was paid in cash, $9,000 was payable
when title was shewn to be satisfactory, $20,000 by trans-
ferring to the defendant $24,000 in treasury debentures, and
£12,000 of paid-up stock in the Excelsior Brick Company, and
the balance of $80,000 in eight instalments of $10,000 each on
the 1st March in the years 1914, 1915, 1916, 1917, 1918, 1919,
1920, and 1921, without interest.

The option was transferred, with the defendant’s consent, to
the Excelsior Brick Company, and that company exercised the
option and became the purchaser and made the cash payment of
£9,000 and delivered to the defendant the debentures and paid-up
stock, as agreed upon, and was let into possession.

One of the terms of the agreement was that the purchaser,
while in possession, agreed to operate the plant so as not to impair
its value or that of the lands connected therewith. Another term
provided that, upon default in paying the instalments of purchase-
money or any of them, the purchaser’s right under the contract
should cease, and the defendant as vendor might re-enter.

The Excelsior Brick Company carried on the business for
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about a year, but made default in paying the instalment which
fell due in March, 1914, whereupon the defendant proceeded to
take possession, not only of the lands, but also of the chattel
property now claimed by the plaintiff as liquidator.

Middleton, J., after hearing much evidence, and after appar-
ently making a considerable allowance to the defendant, reached
the conclusion that a fair sum with which to charge him for the
bricks, finished and unfinished, was the sum of $6,300, of which
sum he directed $3,000 to be paid into Court to abide further
order, to meet any claim to be made by one Zimmerman,

No sufficient case is, I think, made upon this appeal to justify
interfering with the learned Judge's conclusions in that respect.
If in the result injustice is done to the defendant, he has himself
largely to blame for not keeping a reliable record of what came to
his hands when he entered into possession.

The machines to which the plaintiff made claim were a boiler,
a four-mould machine and a wire-cutting machine, all purchased
by the Exeelsior Brick Company and affixed to the land as part of
the permanent plant, in substitution (of which the defendant
complained) for old machinery in use when the Excelsior Brick
Company purchased. As to these, the learned Judge dismissed
both complaints: a conclusion with which I also agree.

The defendant attempted to justify taking and retaining the
goods and chattels under the terms of the charge created by the
debentures or bonds of which he is the holder. But out of a total
issue of over $100,000 (the exact amount is not, I think, mentioned
in the evidence) he only holds to the amount of $24,000. Middle-
ton, J., was of the opinion that the defendant could not so justify,
but by his judgment permitted him to prove before the liquidator
pari passu with the other bondholders for the amount of his
holdings.

I agree that the attempted justification fails; but, in the
absence of the other bondholders, who are not represented before
us, it seems to me that the judgment should go no further, espec-
ially as the defendant does not require the aid of the Court to
enable him to prove under his bonds. I would therefore strike
out paragraphs 3 and 4 of the formal judgment.

The defendant also set up by way of defence and counterclaim
certain claims against the brick company, some of debt and others
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of unliquidated damages. Of these the claims persevered in at
the trial were, in addition to the claim under the bonds or deben-
tures before referred to, a sum claimed to be due upon an account,
damages for the conversion of brick which the defendant had left
upon the premises, damages for injuries to the freehold, fixtures,
and machinery, and a sum of $1,925 and interest owing upon two
promissory notes made by the brick company; these being the
lien-notes in question in the other action of Crane v. Hoffman
now pending.

Middleton, J., allowed the defendant’s claim under his account
at the sum of $546.05; he held however, that the amount could
not be set off, but that it might rank upon the assets in the liqui-
dation. 1 agree with both conclusions.

Nothing was allowed by Middleton, J., upon the promissory
notes. They are not even mentioned either in the notes of judg-
ment or in the formal judgment. They cannot, I think, have been
intended to be included in the general clause in the notes of judg-
ment which says: "Any claims that I have not now specifically
mentioned must be taken to be determined adversely to the respec-
tive claimants.” But, if it was so intended, I would, with deference,
be unable to agree. The notes were given for the price of a machine
bought by the brick company from the defendant, to replace an
older machine of the same sort, and the new machine was,
upon the evidence, annexed to the freehold by the brick company
as a permanent fixture, with the result that, when the defendant

took possession of the land upon the forfeiture by the brick com-
pany, he also took possession of the machine so annexed. In the
other action the surety claims that he has been discharged because
the defendant did not, under the Conditional Sales Act, proceed
to sell the machine, but used it as part of the brick-making plant
But, whatever may be the result in so far as the surety is concerned,
the circumstances mentioned cannot, I think, afford. a legal
defence to the claim against the maker, the brick company.

In Canadian Westinghouse Co. v. Murray Shoe Co., 20 D.L.R.
(72, it was held by a Divisional Court that the holder of a lien
might, in the assertion of his common law rights, sue for the instal-
ments as they became due, and also retain the property until
payment. A similar conclusion is expressed in Utterson Lumber
Co. v. H. W. Petrie Limited, 17 O.L.R. 570.
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There is the further circumstance in this case, that the
annexation to the freehold was made by the brick company itself,
to take the place of a machine which had belonged to the defendant.
That being so, it seems absurd to suggest that, in order to entitle
him now to sue the brick company upon the notes, the defendant
should first disintegrate his plant and sell the machine, and only
recover for the balance, if any, remaining after the sale.

I therefore am of the opinion that the defendant is entitled
to recover against the brick company the full amount due and
owing upon the notes; and that he is, under the circumstances,
under no compulsion to sell the machine for which they were
given. But I am unable to agree with the defendant’s further
contention that he is entitled to set off the amount of the notes
against the plaintifi’s claim. The position is similar to that of
the claim upon the account which has been before dealt with.
As in that case, so in this, the defendant should be declared en-
titled to rank upon the assets in liquidation, byt not to the set-off
claimed.

The claims in both cases are pleaded by way of eounterclaim.
That in itself would not be fatal if the correet conelusion should
be that the claims, although ecalled counterclaims, are really
set-offs. See Gates v. Seagram (1909), 19 O.L.R. 216. Section
126 of the Judicature Act, R.8.0. 1914, ch. 56, provides that
“where there are mutual debts between the plaintiffl and defendant

. one debt may be set against the other.” And this
rlght of set-off is preserved by sec. 71 of the Winding-up Aect,
R.S.C. 1906, ch. 144. The defendant’s difficulty, however, is,
that the plaintifi’s claim is not a debt, but a claim really, in form
at least, of detinue, or in the alternative for damages. It is not
therefore a case of mutual debts, and hence not the proper subject
of set-off. In Eberle's Holels and Restaurant Co. v. Jonas, 18
Q.B.D. 459, the facts were very similar. The language of the
statute there in question was, “where there have been mutual
credits, mutual debts, or other mutual dealings, between a debtor
against whom a receiving order shall be made under this Aet,
and any other person proving or claiming to prove a debt under
such receiving order.” And the Court of Appeal held that, under
these words, there was no right in the defendant in an action of
detinue to set off a claim for goods sold and delivered. See also
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Moody v. Canadian Bank of Commerce, 14 P.R. 258, where the
set-off claimed was allowed, but solely on the ground that the
claim, originally one for damages caused by a malicious prosecu-
tion, had been converted by the judgment into a debt.

To the extent indicated, 1 would, for these reasons, allow the
appeal, but, under the circumstances, without costs. The liqui-
dator will, of course, have his costs of this appeal out of the estate.

Appeal allowed in part,

McISAAC v. McKAY.

Nova Scotia Supreme Court, Graham, C.J., and Russell, Longley and
Harris, JJ. February 26, 1916,

L. Bounparies (§ IT A—8)—CoNFLICTING SURVEYS —FENCE LINE
In ascertaining the correct division line from conflicting surveys, the
line running in the course of an old fence line is likely to be more accurate
[Diehl v. Zanger, 39 Mich. 60, applied.]
2. EsgcrmesT (§ 1T A 1—6)—SUFFICIENCY OF PLAINTIFF'S TITLE—DEED oF
FORMER PERSON IN POSSESSION —ASCERTAINING BOUNDARIES
It is not necessary in order to recover in ejectment to trace a title back
to the Crown, and either party 'rting title is only bound to trace it
to someone who has been in possession of the land; it is quite sufficient
for the plaintiff, in an action for trespass to determine the division line
between lands of adjoining owners, to prove his title by putting in his
title deed given by a person who had for a long time been in possession
of the land
Cunard v. Irvine, 1 James N.S.R. 31, applied.]

AvreAL from the judgment of Drysdale, J., in favour of
defendants in an action for trespass to land and an injunction
Reversed.

D. MeNeil, K.C., for appellants.

D. MacLennan, for respondent.

Granam, C.J.:—This is an action of trespass to determine
the division line between the lands of two neighbours. The
question in effect is which is the proper line, that run by a sur-
veyor, Archibald MeLellan, a deputy crown land surveyor, in
July, 1902, for the plaintiff, or a line run for the defendant, McKay,
by Walter Davis, also a crown land surveyor, run in 1910. Each
surveyor adopted the same mode of ascertaining the line. In the
plaintifi’s and the defendant’s deeds the land of each by deserip-
tion bounds on the land of the other. Then the land of the plain-
tiff, the westernmost of the two lots, bounds on the southwest
(or west), by lands possessed by the late George Cameron,
deceased. The present occupant of those lands, Hugh J. Cameron,
gave evidence at the trial. That line between Cameron and the

plaintifi and his predecessors in title is a line fenced for a long
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time. Each surveyor chose for himself a starting point in that
fence and measured 10 chains across the lot of the plaintiff
Apparently they ran on different courses for there is a difference
of a quarter of a degree between them. The defendant’s sur-
veyor, toward the rear, approached ncarer to the ecommon line,
so that measuring across the lot the plaintiff would not have
10 chains, but only 653 ft., that is, between the Cameron fence
and the new fence placed on the line of the defendant’s surveyor
The consequence is that there is a strip of land in dispute between
them about 500 ft. long and 18 ft. across at one end and 21 ft
at the other. The defendant has taken that strip in with a new
fence and that is the alleged trespass.

After reading the evidence, F think the MecLellan line is more
accurate than the other. It is in accordance with the course of
the division fence running from the front at the shore towards
the rear where it was likely to be correct and has the course of
all the lines of adjacent lands in the vieinity.

In respect to the importance of an old fence line 1 quote the
following from a judgment of Cooley, J., in Diehl v. Zanger,
39 Mich. 60:

As between old boundary fences and any survey made after the monu-
ments have disappeared, the fences are by far the best evidence of what
the lines of a lot actually are, and it would have been surprising if the jury
in this case, if left to their own judgment, had not regarded them

Of course, towards the rear of a farm, as in the pasture lands,
and in the wood lands, fences, if any, are not necessarily on the
line, but are constructed for the use of the occupants, taking in
areas for crops and fencing out cattle, and one cannot there
expeet to find straight fences, but in the front lands, where the
land is more valuable and in use, it is different

The defendant makes nothing by contending that because a
brush fence at the rear is crooked, therefore it is not a line fence
and the line must be some place else, The safe rule is to follow the
course of the fence in the well-used and cultivated portion of the
farm and regard the parallel fences of adjoining proprietors.

The conversation at the hearing of the appeal took a wide
range. Namely, it was suggested, as the trial Judge found, that
the plaintiffi had not proved a title. But it was quite sufficient
for the plaintiff to put in his title deed given, as it was, by a
person who had for a long time been in possession of that farm.

INS
N.S.
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Mclsaa
McKay
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N.S. Under Cunard v, Irvine, 1 James' N.S. R. 31, this Court long

8.C ago held that it is not necessary in order to recover in ejectment

Mclsaae o trace a title back to the Crown. He is only bound to trace

Mo ,l\ 2 it to someone who has been in possession of the land. The defend-

L] ant's title to his farm is proved in the same way and in no better

Graham, €1

way. Neither can dispute the title of the other to his farm. The
lands adjoin, as the deed shews, and the question is where the
division line between them is. Each attempted to establish that
the other agreed to the line run by his surveyor when it was being
run but each failed in that attempt. I think that the plaintifi’s
line is better established than that of the defendant.

Some discussion took place in respect to an occupation of
Lewis Melsaae, brother of Alexander, both sons of the common
ancestor Roderick Melsaac. But it is not shewn that his interest
was ever laid off to him or to his successors in severalty or had
a separate possession as against Alexander. This would only
affect the amount of the plaintifi’s damages and that is not impor-
tant here. The plaintiff can only have his share of the damages

and there will be no prejudice to the other heirs of Roderick

The rights of these heirs between themselves cannot well be
determined in this action
The appeal should be allowed and the plaintiff have damages

in the sum of $1 with costs.

Russell, 1

Longley', J. RusseLn and LoNGLEY, JJ. concurred
i Harris, J.:—The question in this case is as to the true bound-
ary line between the plaintifi's and defendant’s farms. Two

surveys have been made—one about 12 years ago, made by a
surveyor named McLellan, at the instance of the plaintiff, and
the other about 2 years ago, by a surveyor named Davis, employed

by the defendant.

] One Cameron owns the land on the west of plaintifi and the
boundary line between Cameron and plaintiff is apparently well
defined.

." It is common ground that the plaintifi’s farm is ten chains

H wide. Both surveyors went to Cameron's eastern line near to

'-r. the front or shore end of the lot and measured across plaintiff's

i lot at right angles ten chains and apparently they reached the

i same point on plaintiffi's eastern line as their starting point.

,;‘ MecLellan in making his survey ran from this point parallel to

1
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the Cameron line. After going a certain distance he went to the

back end of the lot and there again found the Cameron line, the
corner of which was plainly marked on the ground, and measured
across the plaintiff’s land the ten chains and he then ran the line
up until he met the line he had started on the shore end of the
property.

Davis having started at the same point as MeLellan, near
the shore, seems to have made an allowance for variation, and as
a result his line did not run parallel with the Cameron line but
gradually veered to the westward as it went toward the back
end of the lot. At or near to the point where the alleged trespass
was committed plaintifi's lot, according to the Davis survey, had
been reduced in width from 660 ft. to 639 ft. The Davis line
projected to the rear of the lot, would leave plaintifi’s property
much narrower than the 639 ft. on the rear end.

If the Davis line had been run parallel to the Cameron line,
the plaintifi’s lot would have been 660 ft. wide and not 639 at

the point where the measurement referred to was made

There was on this point on the MeLellan line, or very nearly so,
an old fence, which had existed there for more than 32 years,
and the land at that place had been eultivated up to this old fence
by the plaintiff’s father some years ago when he oceupied the
plaintifi’s farm. Now I understand it is wild land and trees have
grown up. The defendant at the point referred to has recently
built a fence on the line run out by Davis and this fence is over
20 ft. to the westward of the old fence and the McLellan line.
It therefore follows that if the MeLellan line is the true line the
defendant is a trespasser upon the plaintifi’s lot.

As between the 2 surveys, 1 have no hesitation in aceepting
the line of MeLellan as the true line.

Neither party is able to trace back to the Crown but the
plaintifi’s deed bounds his land on the east by defendant’s lot,
and the defendant’s deed is on the west bounded by the plaintiff’s
lot.

When the McLellan line was run 12 years ago, John D. Melsaace
owned the lot of the defendant and he gave evidence on the trial.

Other evidence shows that Alexander Melsaae, plaintiff’s
father, had posse
has since had possession of it.

ion of the locus in his lifetime and the plaintiff

8. C.
Mclsaac
McKay.

Harris, J
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I think the plaintiff has the better title and sufficient possession
to maintain the action

The fact that Lewis Melssac at one time had possession of
a part of the plaintiff’s farm along with Alexander Melsaae (the
plaintifi’s father), or even if he alone occupied at that time the
part of the property now in question, does not in my opinion have
any bearing on the question. He died many years ago and his
widow and children all left the property more than 18 years ago,
and the plaintiff has since had exclusive possession of the whole
property.

I think the appeal should be allowed with costs and judgment
entered for the plaintiff for one dollar damages and the costs of
the action. Plaintiff should also have an injunction if desired.

{ppeal allowed

BEAUCHENE v. PROVINCIAL BANK OF CANADA.
Quebec Superior Court, District of Arthabaska, Pouliot, J. March 15, 1916

1. Insvrance (§ VI D 2—-380)—Winow AS BENEFICIARY UNDER REGISTERED
MARRIAGE CONTRACT—HUSBAND'S POWER TO PLEDGE POLICIES
COLLATERAL SECURITY T0O BANK

An assignment of life insurance policies by hushand to wife, in virtue
of a marnage contract which has been registered, is irrevocable and the
{mh«'hN become the exelusive property of the wife and cannot thereafter
e pledged by the husband as collateral security for advances by a bank
nor retained by the latter in derogation of the wife's rights, particularly
where the bank can sufficiently satisfy its demands from other incomes
and resources of the husband

Action by widow to recover on certain life insurance policies
of which she was beneficiary under a marriage contract Judg-
ment for plaintiff.

Pouwior, J.:—The Court having heard the parties, examined
the evidence, the record and the proceedings and on the whole
seriously deliberated

Whereas the defendant alleges: That by her marriage contract
with the late Honoré Roux, at Victoriaville, dated October 5,
1913, before Poirier, notary, stipulating separation of property
between the consorts she became beneficiary;

1. Of a life insurance policy taken out by the said Honoré
Roux, July 7, 1908, in the Federal Life Assurance Co., of Hamilton,
Ont., for the sum of 81,500, payable to the said Honoré Roux, in
20 years from July 7, 1908, and payable, in the event of his death
before said date, to his executors, administrators and representa-
tives in 60 days from date of notice and proof of the death.
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2. Of a life insurance policy taken out by the said late Honoré
Roux, on September 25, 1904, in the Canada Life Assurance Co.,
of Toronto, Ont., for the sum of $1,000, payable after receipt and
approbation of the evidence as to the death of the assured, to the
testamentary executors, administrators, assignees or mandatories
designated by the said assured.

That, following the said contract, the marriage of the plaintiff
with the said Honoré Roux was celebrated and the contract duly
registered on October 30, 1913;

That the plaintifi’s husband died at Vietoriaville on February
11, 1915;

That immediately after the said Honoré Roux’s death the
plaintiff claimed from the said Federal Life Assurance Co., and the
Canada Life Assurance Co., the payment of the said Honoré
Roux's insurance policies amounting to $2,500 which said policies
the defendant had in its possession and which it pretended be-
longed to it by virtue of two transfers made to it by the said late
Honoré Roux, subsequent to the said marriage contract, to wit,
there or about May 1, 1914, for the policy of the Federal Life
Assurance Co., and about April 21, 1914, for the policy of the
(anada Life Assurance Co.;

That the amount of the said two insurance policies was then
paid by the said companies “mises en cause” to the defendant who,
there and then, irregularly and illegally appropriated the said
sum of $2,500 and refused to remit it to the plaintiff although duly
put in default to do it:

That the transfers of the said policies by the said Honoré Roux
to the defendant were and are null and illegal and that the property
of the sum represented by the said policies belongs exclusively to
the plaintiffi who has the right to recover same from the said
defendant;

Whereas the defendant has admitted having drawn the amount
of the said insurance policies and pleaded to the plaintifi’s action:

(a) That, by the marriage contract of October, 5 1915, the
said insurance policies were not transferred to the plaintiff, and
that at the time of the said marriage they were no longer in the
possession of the said Honoré Roux, but had been transferred
several years before to the Molsons Bank;

(b) That the said policies were never transferred to the plain-
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tiff, and no entry of said transfer was ever made in the hooks of
the insurance companies * mises en cause;"”

(¢) That the plaintiff never obtained delivery of the said
insurance policies, was never the owner of same nor in possession
thereof;

(d) That the said insurance policies were effectively transferred
and delivered to the defendant (who ignored the pretended transfer
contained in the marriage contract) about the date mentioned in
the declaration, viz: April 21, and May 1, 1914, by the regular
transfers of the same, which transfers were then regularly entered
in the books of the said insurance companies;

(e) That at the time of the transfer of the said policies, previous
to, then and since, advances were made by the defendant to the
said Honoré Roux, which advances served to free or discharge
the said Roux from his debts to the Molsons Bank and thereby
permit of the transferring of the said policies to the defendant;

) That the said transfers were so made by Roux for value
and so0 as to guarantee to the defendant the reimbursement of
any amount which might in any time be due by Roux, either direct-
ly or indirectly;

(g) That at the date of his death, the said Roux was indebted
to the defendant in a sum exceeding the amount of the policies
and guarantees retained by the bank; and that the estate of
the said Roux is insolvent;

(h) That the said insurance policies, since the date of the
said transfers, have always remained in the possession of the
defendant until the payment of the said policies after the death
of Roux;

(i) That the amount of the insurance policies drawn by the
defendant were applied to the account which Roux owed to it
at the time of his death, and notwithstanding the said payment
the defendant remained said Roux's ereditor for a large amount ;

(j) That therefore the plaintiff’s action is not well founded

Whereas the plaintifi has answered to the said plea, alleging

1. That the marriage contract containing the said transfer
having been duly registered, the defendant could therefore not
ignore it;

2. That no real and valid transfer was made in favour of

defendant;

-
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Whereas the issue was so joined between the parties

Considering that a life insurance policy may be validly alien-
ated or pledged by the assured;

Considering that the power granted, under certain conditions
and in virtue of a special statute, to the assured to revoke the
choice by him, previously made of the beneficiary of such a
policy so as to substitute another for him, does not place any
obstacle to the right of attributing the benefit of such policy in a
marriage contract, nor to stipulate that the premiums on such
would be payable by one of the spouses;

Considering that such a disposition contained in a marriage
contract and :\1'1'l'|;||-ll by the other spouse p:(l‘li('i]l:l"'\ of the
nature of unnamed contracts and constitutes a commutative and
aleatory contract, under suspensive condition authorised by law
and is not susceptible of revocation by a subsequent act of the
assured;

Considering that the appropriation by Honoré Roux, on his
marriage contract, of the two life insurance policies in the Federal
Life and the Canada Life in favour of his said wife, aceepting
beneficiary, has become, by the fact of the liberation and remit-
tance of the policies by the Molsons Bank to the insured, a definite
alienation in virtue of which the plaintiff found herself retro-
actively invested of a personal and direct right to recover the
benefit thereof;

Considering that if the plaintifi cannot, on account of the
non-observance of certain formalities required, recover the pay-
ment from the insurance companies, who in good faith would
have paid the amounts to the bearers of the policies, the plaintiff
would not for that be deprived of her recourse against the persons
to whom the assured had illegally ceded or unduly withheld the
amount thereof ;

Considering that the pledging of another’s property made
without the consent of the proprietor is null, and that Honoré
Roux could not validly, April 21, and May 1, 1914, cede to the
defendant policies which were, in virtue of his marriage contract,
the exclusive property of the plaintiff ;

Considering, moreover,- that supposing the transfer of the
diverse insurance policies had been illegally made to the plaintiff,
it is proved that the said transfer was made by the said Honoré
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Roux to the defendant to warrant as a collateral security for
advances already made and to be made in future to the said
Honoré Roux in virtue of a line of discount which has been opened
at the said bank in his favour; e

C'onsidering that it has not been established in the said case
that any of the advances made by the defendant to the said Honoré
Roux, previous to the transfer of the said insurance policies and
guaranteed by them, is actually still due to the defendant;

Considering, that it appears, on the contrary, from the defen-
dant’s statement, that at the time of the death of the said Honoré
Roux, February 11, 1915, the sum due the defendant, a total
amount of $18,543.85, a result of discounts, maturity of which
only expired on February 11, and at subsequent dates;

Considering that the balance really due by Roux to the defen-
dant, on February 11, for discounts which were advanced to him,
deduction being made of a sum of $4,500.42 represented by
clients’ notes, and which were wholly paid and moreover appear
credited in the said account, the total of which, in capital, interest,
and cost of protests, amounts to $14,288.42;

Considering that it appears in said account that the defendant
has received from several insurance companies, from other sources
and by deposits to the credit of Honoré Roux, a total sum of
$18,018.98 in which amount are not comprised the insurances
of $1,000 in the Federal Life and the $1,500 in the Canada Life
claimed by plaintiff;

Considering that this sum of $18,018.98 at the credit of H.
Roux is amply sufficient to pay wholly the said sum of $14,288.42,
for advances so made to said Roux, by the defendant, as also all
contingent charges, without it being necessary to appropriate
any portion whatever of the $2,500 from insurance assigned to
the plaintiff by the contract of marriage;

Considering that the defendant cannot retain the said sum for
the repayment of cheques and drafts amounting to £21,950 signed
the 6th and 8th of February, 1915, by Roux in favour of certain
persons and made payable at the office of the defendant, at Vie-
toriaville, these cheques having neither been honoured nor charged
to Roux in the books of the bank which never gave any value for
them;

Considering that the second alienation of the insurance policies

in question by the said H. Roux in favour of the bank, if it is
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for valid, must be held as annulled and revocated by the full payment QUE.

aid of the principal debt which it guaranteed, and that the plaintiff 8.C

wed <hould be held as the sole beneficiary, first and irrevocable of the . P
said insurance policies; A

o o o ) . _ Provincian

3 Considering that the plaintiff has, therefore, the right to obtain ~ BAxk o

e from the defendant an account of the use by the bank of the thing N

nd given as pledge, and to obtain and exact from the defendant (the """’
principal debt which was the object of the constitution of the

o pledge being paid wholly in capital and accessories) the restitution

‘lmll of the pledge, in this case the reimbursement of the amount of

a

iel the two policies belonging to plaintifi and unduly retained by
o0 defendant;

Considering that the defendant did not prove his plea and that

il the plaintiff has justified her right of action and the obligation
:“' of the defendant to pay her back the amount of the said insurance
R policies;
ar 3 - g :
. Doth maintain the said action: and condemn defendant to
st, i e a S
pay plaintiff the sum of $2,500, with interest and costs.
Judgment for plaintiff.
nt ——
08 I MELDRUM v. BLACK. B.C
of British Columbia Court of Appeal, Macdonald, C.J.A., and Irving, Martin CA
—- Galliher and McPhillips, JJ.A., Apri 3, 1916
ife I Muxsicpar corrorations (§ 11 C 1-—50)—MobE oF Ac QUIRING LAND
INCOMPATABILITY OF STATUTES —REPEAL BY IMPLICATION
So far as the purchase and acquisition of real property are concerned,
H. the provisions of sec. 5 of the Aet, 1015, ch. 46, amending the Municipal
12 Act, B.C, 1914, ch as to the necessity of the assent of the electors,

2, are incompatible with the powers under the by-laws conferred by
Al sub-sec. 155 of sec. 54 of the Act 1914, and therefore, to this extent
B the latter must be deemed to have been repealed by implication

’ 2 Muxiciear. corrorations (§ 11 C 3—61)—Variviry

ACQUIRING LAND-—ASSENT OF FLECTORS
INVALID IN PART.

OF BY-LAW FOR
QUASHING IN TOTO WHEN

\ municipal by-law passed for the purpose of purchasing certain
or properties for street widening and the ereetion of a fire hall, which has

reeived the assent of the electors as required by the Municipal Aet
ed H utes B.C. 1914, ch. 52, sec. 54, as amended by Act 1915, ch. 46,
. 5 . even if operati Act to one of the purposes but
in e of segregation from the general scheme, it fails as a whole,
c- and should be quashed.
od StatUTEs (§ III—31)—SPECIAL AND GENERAL—RESTRICTIVE PROVISIONS
PREVAILING EFFECT,
or A special section of a statute (sub-sec. 160 of see. 54 of the Municipal
Act, B.C. 1914, ch, 52), prevails a general one (sub-secs. 27 and 155
of sec. 54), and a seetion which imposes a restriction must prevail over
s one which is silent as to the restriction
¢ [Garnett v. Bradley, 3 App. Cas. 944, referred to.]

1327 p.L.r
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ApreaL from the judgment of Murphy, J.,
Affirmed.
Cassidy, K.C., for appellant, intermediary.

quashing a muni-
cipal by-law.

() Brien, for respondent, applicant.
Macponawn, (LA,
IrvinG, J.A., agreed
Marmin, J.A:
sections in the Aets in question I have come to the conelusion that

I would dismiss the appeal.

After a careful study of the various groups of

we should not be justified in disturbing the judgment given
below. The question is not an easy one to solve, and generally
speaking, repeal by implication is not favoured, but so far as the
purchase and acquisition of real property are concerned I am of
opinion that the provisions of the new sec. 5 of ch. 46, Stat. of
B.C. 1915, as to the necessity of the assent of the electors are
wholly incompatible with the unfettered powers under by-laws
conferred by the old sub-sec. 155, and therefore the latter must
be deemed to have been repealed, to this extent at least, by impli-
cation. And I am inclined to think that it would also be impliedly
repealed on another ground, viz: that the two standing together
would lead to wholly absurd consequences.—See the authorities
collected in Craies on Statute Law (1911) 328-9, 334-5, 27 Hals
197.

GALLHER, J.A.—This is an appeal from an order of Murphy
J., quashing a by-law of the municipality of South Vancouver
passed for the purpose of purchasing certain properties therein
set out for street widening and the erection of a fire hall. The
by-law was quashed on the ground that it had not before passing
received the assent of the electors. The application to quash
was made by C. W. Meldrum, a ratepayer of the corporation
and interested in the by-law. A. Black and Wileox, on behall
of themselves and all other vendors to the corporation, came in
as intervenants.

The validity of the by-law depends upon the effect to be given
to certain sections of the Municipal Act, ch. 52 of the Stat. ol
B. C. 1914,

The sections to which we have been referred are sub-sees
27, 155 and 160 of sec. 54.

It was contended that the Act of 1915, ch. 46 (see see. 4 and
sec, 5, under headimg ““ Assent of Electors”), repeals by implication
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sub-sec. 155 of ch. 52 of 1914, but even if it does not, in my view
that does not affect the case.

Sub-sec. 27 in so far as it is necessary to consider same, and
sub-sec. 155 and 160 and see. 4 of ch, 46 of 1915 are hereunder
set out:

(27) For negotiating, purchasing, acquiring, taking on le
g the abandonment of and th

8¢, Or accept-
ntrol of lands, rights, easements, and privi-
leges from the Government of the Dominion, or the provincial government,
or any corporation or person for and to the use of the municipality

(155) For accepting, purchasing, or taking or entering upon, holding,
wd using any real property in any way necessary or convenient for corporate
purposes, and so that the council may direct the taking or entering upon
immediately after the passing of any such hy-law, subject to the restrictions
in this Act contained:

(160) ¥or purchasing. acquiring, holding, managing, and maintaining
reul property for the purpose of a fire hall or halls within the municipal
limits

Sec. 160, which it will be noted is a section dealing with one
specific subjeet, viz.: fire halls, is invoked in respect of appellants’
second objection, viz.: that the by-law is good as to the fire hall
clause, which I will deal with last.

Now as to sub-secs. 27 and 155, the wording in both is general,
and though somewhat different both deal with the acquisition of
real property for municipal purposes generally, but 27 is restricted
in that the assent of the electors is necessary before passing the
by-law: see par. (f) sub-sec. 30 ch. 52, 1914,

Sub-sec. 155 is
silent as to restrictions.

We have then in the Act two sections dealing generally with
the purchas

of lands for the purposes of the corporation, one
under which it is necessary to obtain the assent of the electors,
and the other in which it is not.

In such a case in my opinion the section which imposes a restric-
tion must prevail over that which is silent as to restriction to
the extent of requiring the assent of the electors.

It is not set out and one does not set out in a by-law the section
under which they are proceeding: the proceeding is under the
powers given by the Act so that even if sub-sec. 155 is unrepealed
by the amendment of 1915, upon which I express no opinion,
the municipality are not relieved from complying with the pro-
visions of sub-sec. 27.

On the second branch of the appeal, sub-sec. 160 is a special

and not a general section—in that sense a special Act—and in

B.C.
C. A
MeLpruM
Ih.'\} K

Galliher, J.A
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my opinion would prevail over a general enactment such as
: see per Lord Hatherly in Garnett v. Bradley, 3 App,

sub-sec, 27
Cas. 944, at 950; but this being a by-law for one general scheme,
though combining two purposes, unless one of these purposes,
viz: the fire hall scheme, can be segregated from and given effect
to, independently of the street widening scheme, the by-law must
fail as a whole.

On examining the by-law it is found that it provides for an
expenditure of not more than $8,000. It also provides for the
purchase of lots 21, 22 and 23. Upon the rear of these lots the
fire hall is to be erected, the front of the lots forming a part of the
str et widening scheme.

The street widening scheme being defeated, the result would
be if the fire hall scheme was sustained, that we have a fire hall
on the rear of these lots, access to which could only be obtained
by crossing private property—something never contemplated by
the by-law. Moreover, it cannot be said that under such condi-
tions the balance of the property could be secured within the limit
fixed in the by-law.

The by-law must stand or fall as a whole, and in my opinion
the appeal should be dismissed.

McPunuies, J.A. 1 agree in this appeal being dismissed.

Appeal dismissed.

FOLEY v. McILWEE.

Judicial Committee of the Privy Counci, Earl Loreburn, Lord Atkinson, Lore
Parker of Waddington, and Lord Sumner, January 19, 1916

1. Damaces (§ 111 A 1—42a)—MEASURE-—BREACH OF CONTRACT FOR CON
STRUCTION OF TUNNEI
In the event of a contractor treating a contract for the construction of
a tunnel as broken and suing at once for the breach of it, he will be entitled
to such damages as would have arisen from the non-performance of the
contract at the appointed time, taking into consideration what the plain
tiff has done, or had the means of doing, and, as a prudent man, ought ir
reason to have done, whereby his loss has been, or would have beer
diminished,
[Frost v. Knight, LLR. 7 Ex. 111, applied

ArpeAL from a judgment of the Court of Appeal of Britisl
Columbia. Affirmed.

The judgment of the Board was delivered by

EarL Loresurn :—This is a dispute arising out of a contract
between Messrs. Foley Brothers and Messrs. Mellwee and Sons

Messrs. Mellwee, who are the plaintiffs, agreed to construet
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a tunnel some 5 miles long. It would be necessary to make the
tunnel from both ends.

In September, 1914, a quarrel arose between Mr. Dennis, who
was acting on behalf of Messrs. Foley Bros., and Mr. Mellwee,
acting on behalf of his firm. Mr. Dennis in his haste sent a
notice cancelling, at all events, part of the contract, and he also
thereupon stopped the supply of air which was nece

ssary to enable
the work to continue. After some fruitless interviews, Mr
Mecllwee broke up his staff, and treated the contract as ended
inasmuch as the action and the notice of Mr. Dennis went to the
very root of the contract. Their Lordships feel no doubt that the
letter of September 24, containing the notice and the action of
Messrs. Foley Bros., through Mr. Dennis, justified Messrs. Me-
Ilwee in treating the contract as having been repudiated in respect
of matters going to the root of it. The work was in faet discon-
tinued by Messrs. Mellwee and Co. beeause of the action of and
the notice that had been given by Mr. Dennis.

An argument was addressed to the Board to the effect that
the discontinuance of the work and the cancellation or annulment
of the contract was due to a common agreement by both sides
This view seems to be quite untenable. It did not commend
itself either to the trial Judge or the Court of Appeal, and it
is not necessary to elaborate the facts bearing upon that issue

Messrs. Mellwee thereupon brought an action, and certainly
are entitled to damages; but an important question has been
raised upon what principle those damages ought to be assessed.
With regard to that matter, the trial Judge, Clement, J., and the
Court of Appeal differed, and it is desirable to explain how that
difference arose.  The unwise letter of September 24 had hardly
been written, and action hardly taken, before the author of it
appeared to have had some misgivings, and he wished and his
principals wished that the contract should be continued. Messrs.
Mellwee for obvious reasons were anxious to continue the contract,
but seem to have been annoyed at the treatment they thought
they had unjustly received. Thereupon two offers were made by
Mr. Dennis on behalf of Messrs. Foley Bros. He offered upon
October 9, that the work should be continued, and that Messrs.
Foley Bros. should pay damages up to date. At this time the
workmen originally engaged had been discharged by Messrs.

ForLey
v.
Mcluwee

Earl Loreburn
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Mellwee and Co., and part of the staffi—nearly all of the stafi,
apparently-—had been disbanded. Of course, the damage arising
from the breach of contract might continue beyond the date of
October 9. Messrs, Mcllwee professed to be ready to renew the
contract, but were uncertain as to whether the terms of the offer
included damage which might occur after October 9. They could
not obtain any assurance that this was intended, or that this was
offered, and they would not renew the contract without being
satisfied upon that point. The Court of Appeal thought this was
reasonable; their Lordships agree with that view, and must regard
the letter of October as being, to say the least, doubtful in con-
struction.

The second offer was made upon November 10, by which time
5 more weeks had elapsed, and Messrs. Mcllwee had now been
kept from work for 6 weeks. The offer by Messrs. Foley Bros
amounted to this—that they would pay all damage of every kind
arisen or to arise from the breach, and would restore the terms of
the old contract. By this time it had become necessary that
considerable modifications should be made in the old contract
to meet the new situation, as regards the time, for example, and
other matters. Messrs. Mellwee expressed their demands in a
letter of November 11. If any legal adviser, by which is meant
any person competent to give an impartial opinion upon this
contract, had been asked in regard to this letter of November 11,
their Lordships think he would have said there must be consider-
able modification in the contract before any renewal could b
advised, and that he could not advise a renewal unless the points
raised in that letter were cleared up and satisfactorily settled
In point of fact when the letter was received it was not treated
as being a basis of settlement, and the offer of November 10 came
to nothing. The Court of Appeal thought that this was not un-
reasonable conduct on the part of Messrs. Mcllwee, and thei
Lordships are not prepared, in any way, to differ from that opinion

Perhaps it would be advisable to say one or two words in
view of some of the expressions that have been made use of in
the judgments. Their Lordships think that the quotation by
Galliher, J., from the judgment of Lord Chief Justice Cockburn
in the case of Frost v. Knight, L.R. 7 Ex. 111, truly expresses the

law. The Lord Chief Justice, in speaking of the event of one
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person treating a contract as broken and suing at once for breach
of it, says:

he will be entitled to such damages as would have arisen from the non-
performance of the contract at the appointed time and in assessing
the damages for breach of performance u jury will of course take into account
whatever the plaintiff has done, or has had the means of doing, and, as a pru-
dent man, ought in res

m to have done, whereby his loss has been, or would
have been, diminished.”

In many cases the nature of the contract, or its circumstances,
may make it extremely difficult, if not impossible, to apply any
such rule, but that rule of law seems applicable to all contracts
where it can practically take effect.

Under these circumstances, their Lordships will humbly advise
His Majesty that this appeal ought to be dismissed with costs

Appeal dismissed

TILBURY TOWN GAS CO. v. MAPLE CITY OIL AND GAS CO.

Ontarioe Supreme Court, Meredith, C'.J.0.. Garrow, Maclaren, Magee, and
Hodgins, JJ.A., December 21, 1915

Contracts (§ 1T D 1—157)—AGREEMENT TO FURNISH NATURAL GAS
EXTENT OF SUPPLY

A clause in a contract for the supply of natural gas, which concedes
the right to supply others with gas after the company shall be supplied
‘“to the full extent of its requirements at all times and which may
be required for supply, marketing, or sale,” does not ereate a duty of
storing up of all assets, or the preservation of a reserve of untapped
gag, in order to be able at some indefinite future time to meet any possible
demand which may be made, but merely obligates to deliver only what
i actually required and demanded from time to time

|Dolan v. Baker, 10 O.L.R. 259, applied |

2 Contracrs (§ 1T D 1—157)—AGREEMENT TO SUPPLY GAS—STIPULATION
AS TO PRESSURE AND REGULARITY —APPROPRIATION.

A contract for the supply of natural gas providing delivery of the gas
at sufficient pressure and with regularity indicates a duty of so handling
the gas when won and controlled as to enable its delivery in a usable
condition, and until so done it is not appropriated under the contract

CoNtRACTS (§ 1T D 1-—157) —NATURAL GAS—INTEREST IN LAND—CHATTEL

An agreement to bore for gas and deliver it into pipe lines does not
differ from a contract to deliver timber when cut, and 1 not an agreement
for the sale of or concerning an interest in land,

(Smith v. Surman, 9 B. & C. 561; Marshall v. Green, 1 C.P.D. 35; Erie
County Natural Gas Co. v, Carroll, [1911] A.C. 105, 116, referred to.]

4 Inyuncrion (§ I B—20)—WRONGFUL DETENTION OF GAS CONTRARY TO
CONTRACT—SUFFICIENT REMEDY FOR DAMAGES,

The right to aninjunction for wrongfully withholding a supply of natural
gas detrimental to I{w rights under a contract depends upon the situation
and abilities of the parties, as to their plants and connections, and a
company may be enjoined from allowing such gas to be taken from a
sufficient area of the lands if it still owned them; but after it had parted
with the lands to others not bound by the covenant or not having notice
thereof, a remedy for damages may be sufficient.

ArPEAL from the judgment of Lennox, J., dismissing an action
and sustaining a cross-action on a contract for the supply of natural
gas.  Reversed.

ForLey
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(. Lynch-Staunton, K.C'., 0. L. Lewis, K.C., and E. Sweet
for the appellant the Maple City Oil and Gas Company Limited

J. W. Bain, K.C., and Christopher C. Robinson, for the
appellant the Glenwood Natural Gas Company Limited

I. F. Hellmuth, K.C., W. M. Douglas, K.C'., and J. ;. Kerr,
for the plaintifi company, respondent.

The judgment of the Court was delivered by

Hobains, J.A.:—In his view of the actions of all parties |
agree generally with the learned trial Judge. But, apart from
that, the case raises an important question as to the inter
pretation of the contract of the 22nd July, 1912, between the
Tilbury company and the Maple City company.

The key-note to the judgment appealed from is to be found
in this sentence taken from the learned trial Judge's reasons
“‘1 am of opinion that the agreement requires the Maple City
company so to act as to secure, as far as possible, a permanent o
quasi-permanent source of supply of gas for the Tilbury ecom
pany.”’

From that standpoint the following consequences flow, unde:
the terms of the formal judgment, which is as follows:

““1. This Court doth declare that the plaintiff is, under the
agreement set forth in the statement of claim and dated the
22nd day of July, 1912, entitled to sell and market or consume
all of the natural gas to be obtained from the lands deseribed in
the said agreement, except such as is required by the defendant
the Maple City Oil and Gas Company Limited, for the supply
of the contracts or undertakings entered into by it with con
sumers at Merlin and along its pipe-line and in foree on the
said 22nd day of July, 1912, and doth adjudge the same accord
ingly.

‘2. And this Court doth further declare that the defendant
the Maple City Oil and Gas Company Limited has no right to
bore or operate upon the said lands for natural gas, or to supply
and deliver the same, except when and as required by the plain
tiff, and that the defendant the Maple City Oil and Gas Com
pany Limited has no right to sell or bore for gas for delivery
in merchantable quantities to any corporation, person, or persons

other than the plaintiff, except such as is required for its con
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sumers at Merlin and along its pipe-line as aforesaid, and doth
adjudge the same accordingly.

‘3. And this Court doth order and adjudge that the defen-
dants the Maple City Oil and Gas Company Limited and the
(ilenwood Natural Gas Company Limited, and each of them,
and their and each of their servants, workmen and agents, be
and they are hereby perpetually enjoined from operating the
wells mentioned in the statement of elaim, or any of them, or
drilling or operating any new wells upon the lands in the state
ment of elaim deseribed, except for the supply of gas to the
plaintiff, and for such other supply as comes within the excep-
tions above set forth, and from otherwise boring or drilling or
operating for gas, contrary to the rights of the plaintiff as
above declared.

““4, And this Court doth further order and adjudge that the
defendant the Maple City Oil and Gas Company Limited do
continue to produce, supply, and deliver natural gas to the
amount of the requirements of the plaintiff under the said agree-
ment.

‘H. And this Court doth further order and adjudge that, in
default of compliance with the order contained in paragraph 4
hereof, the plaintiff is entitled to enter upon the said lands, or
any of them, and drill for and produce such gas as it requires

““6. And this Court doth further order and adjudge that the
notices for forfeiture and the surrenders of the leases in the
pleadings mentioned are fraudulent and void, and that the same
he and they are hereby set aside, in so far as they may be deemed
to have any effect upon the rights of the plaintiff in the pre-
mises.”’

I am unable, with great respeet, to arrive at the same con-
clusion as did the learned trial Judge.

The recitals in the agreement, where wider than the contrae-
tual stipulations, cannot extend them. Dealing with the latter,
clanses 1 and 3 are as follows:

““1. The Tilbury company agrees with the Maple City com-
pany to receive, accept, and take from the Maple City company,
and the Maple City company agrees to bore or operate for,
supply and deliver as and when required, to the Tilbury com-
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pany, all the natural gas to the full extent of its requirements
at all times which can be obtained in merchantable quantities
from the said lands now held or which may hereafter be held
as aforesaid by the Maple City company, and which gas may
be required for supply or marketing or sale by the Tilbury com
pany, or used by the Tilbury company within the limits of the
town of Tilbury, or within the township of Tilbury East, in the
county of Kent, or elsewhere, under any franchises or agree
ments under which the Tilbury company may from time to time
have the right or power to deliver, distribute, or market or

use natural gas, and may desire so to do.”’

“3. And the Tilbury company agrees with the Maple City
company that it will not, while the present franchise or agree-
ment with the town of Tilbury for the supply therein of natural
gas by the Tilbury company shall remain in existence and in
force, take or procure natural gas from any other company or
person than the Maple City company for the supply of natural
gas in the town of Tilbury, so long as and provided that the
Maple City company shall continuously supply from the land
hercinbefore deseribed to the Tilbury company sufficient natural
gas with at all times sufficient pressure and regularity of delivery
required for the purposes from time to time of the Tilbury com-
pany and the persons or corporations taking or buying such gas
from the Tilbury company, and the Maple City company agrees
with the Tilbury company that it will produce, supply, and deliver
to the Tilbury company hereunder sufficient natural gas with
sufficient pressure and regularity of delivery from time to time
required for the purposes as aforesaid continuously (provided that
same can be obtained in merchantable quantities in or upon said
land), and will not supply or deliver gas or allow gas to be taken
from the lands aforesaid now or hereafter held or leased by the
Maple City company, or agree so to do, except subject to the
rights of the Tilbury company hereunder, and after the Tilbury
company shall be supplied as aforesaid, with all the gas required
by it, or to which it may be entitled for supply or marketing or
sale or use by the Tilbury company as aforesaid.”

Under these provisions the amount of gas to be delivered to
the respondent is to be (clause 1) ““to the full extent of its re-
quirements at all times . . . and which gas may be required
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for supply or marketing or sale by the Tilbury company ;’’ and
(elause 3) *‘sufficient natural gas with at all times sufficient
pressure and regularity of delivery required for the purposes
from time to time of the Tilbury company.™

While the requirements of the Tilbury company may arise
under the contracts for present supply, they may include de-
mands ‘‘under any franchises or agreements under which the Til-
bury company may from time to time have the right or power
to deliver, distribute, or market or use natural gas, and may
desire so to do.”’

These give a wide range to what can be asked of the Maple
City company, but they do not, consistently with the concluding
part of clause 3, as it seems to me, eompel that company to store
up all its assets in order to be able at some indefinite future time
to meet any possible demand which may be made upon it by the
respondent,

Clause 3 in effect concedes to the Maple City company the
right to supply others with gas after the respondent ‘‘shall be
supplied as aforesaid with all the gas (1) required by it, (2) or
to which it may be entitled for supply or marketing or sale or
use by the Tilbury company as aforesaid.”’

It is not seriously disputed that the Maple City company
has provided all the gas required by the respondent, as in (1)
above: and, after a perusal of the evidence, I agree with the
opinion expressed by the trial Judge on this point. And I
think the respondent is entitled under (2) only to what it actu-
ally requires and demands from time to time, and not to the erea-
tion and preservation of a rveserve fund of untapped or unex-
hausted gas which, in the meantime, costs it nothing, although it
might cost the Maple City company a very eonsiderable expendi-
ture, and the enforeed retention of which would deprive it of the
right given by the contract of selling ‘‘subject to the right of
the Tilbury company.’’ That expression would be meaningless
if its import was that what it could sell would he nothing at
all because of possible demands in the future.

I find nothing in the contract which militates against this
construetion.

The recital that it is desired that the Tilbury company
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“‘shall sell, market, or consume all the natural gas to be obtained
from the said lands,"" is explained by the further words, that the
gas shall be obtained and delivered for sale or consumption in
Tilbury or elsewhere ‘‘under the franchises or agreements of
the Tilbury company.’” This means under actual or existing
franchises or agreements, whether now or subsequently ac
quired; for no delivery could be required under rights and
contracts unless they were operative and in foree. This is de
finitely expressed in clause 1 by the words “‘under whieh the
Tilbury company have the right or power to deliver . . and
may desire so to do.”’

The clause as to payment (2) of course provides for settle
ment on delivery, and is to be for natural gas marketed and
sold or used by the Tilbury company, and nothing by way of
recompense is suggested for the forbearance of the Maple City
company in aeting so as to secure a permanent souree of supply
for the Tilbury company.

A circumstance of some weight is that, under clause 3, the
provision that the Maple City company will not supply or de
liver gas, ete., except subjeet to the rights of the Tilbury com
pany, affeets not only the land included in the recited leases, but
that **hereafter held or leased by the Maple City company.’’

If the rights of the respondent are as extensive as it elaims
then all the lands afterwards acquired would be tied up and
rendered unproductive, no matter how great the disparity be
tween their productiveness and the requirements of the re
spondent.

I think the words of Mr. Justice Anglin in Dolan v. Baker
(1905), 10 O.L.R.

case: ‘‘The unfairness to the vendor of any construetion of the

259, at p. 270, may well be applied in this

instrument, which would give to the purchaser an option to cut
and remove, to be exercised at some indefinite future date, how
ever remote, in effect tying up the timber forever for no con
sideration, unless the purchaser should see fit to exercise his
rights over it, affords the strongest possible reason for believing
that the parties never contemplated such an arrangement.’’
It is in point to refer to the learned trial Judge's opinion
on the effect of the additional wells, which is as follows

““Neither am I able to aceept unreservedly the theory that all
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the wells within the entire area of the Tilbury gas-field draw
from the same gas-pockets. It is not pretended that it has ever
been demonstrated that it is so. All that can be affirmed is that
it may be so—or at the very most that it is probable. But, as
there are external barriers to the north, south, east, and west
of the field, taken as a whole, so it may well be that there are
ridges of impervious strata intersecting the field at some or many
intermediate points. On both sides it is theory and speeunlation
only.””

This, if it applies, as it may, to portions of the field, would
involve the practical failure of the respondent’s contention that
the appellants are actually depleting the gas in the original field
rather than opening new ones. I think the evidenee amply sup-
ports the statement that, while the proximity of other wells
makes it likely that both will draw from the same field, it is
only theory and speculation to assert it as inevitable

If the Maple City company was withholding gas to the detri-
ment of the respondent, it might be that an injunction would be
granted to compel its supply. This would, however, depend upon
the evidence offered as to the situation and abilities of the parties
and ag to their plant and connections, and it is not a question to
be decided now. If the respondent’s rights are as far-reaching as
it contends, then, under the concluding words of elause 3, the
Maple City company could well be enjoined from allowing gas
to be taken from a sufficient area of the lands in question, if it
still owned them. But, if it had parted with them to others not
bound by the covenant or not having notice thereof, or if damages
were a sufficient remedy, or if the contract is one for the sale of
chattels only, it would be open to it to argue that an award of
damages was a sufficient remedy. That relief was deemed adequate
in Silkstone and Dodsworth Coal and Iron Co. v. Joint Stock Co.
(1876), 35 L.T.R. 668, and was given in Erie County Natural Gas
and Fuel Co. v. Carroll, [1911] A.C. 105, in Kohler v. Thorold
Natural Gas Co. (1914), 16 D.L.R. 862, 6 O.W.N. 67, 26 O.W.R.
31, and in Dominion Coal Co. v. Dominion Iron and Steel Co.,
[1909) A.C. 293.

The original contracting parties have now passed under the
control of large rival concerns, one desirous of sterilising the

|Kohler v. Thorold Natural Gas Co. reversed, 27 D.L.R. infra, 52 Can,
S.C.R. 514)
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Maple City company's resources, and the other of exploiting
them. Present conditions are radically different from the orig-
inal situation in reference to which the contract was framed,
and it is a waste of time to try and souare the language of the
agreement with a set of circumstances never contemplated by
the parties when they made it. Both concerns went into the
fight fully aware of the exact terms of the contract. The pre-
sent deadlock is the work of both parties, and their actions make
it nothing but reasonable to regard that agreement as express-
ing by its words exaectly what was intended and what they must
be held to.

This would dispose of the action upon the ground that the
respondent has suffered no wrong at the hands of the appellants,
were it not for the other defences raised by the appellants. In-
stead of merely submitting their construction and offering to
perform their obligation, the appellants plead that the whole
contract is void as transgressing the rule against perpetuities,
and set up the vesting of the properties in the Glenwood com
pany and the subsequent caneellations of the gas-leases. While
these defences are not now necessary, if the judgment in appeal
is reversed, they must be disposed of, because they affect the
basis on which the contract rights, even as now defined, must
depend.

By paragraph 6 of the formal judgment, the surrenders and
forfeitures are set aside ‘‘in so far as they may be deemed to
have any effect upon the rights of the plaintiff in the premises.”’
I agree that the findings of the learned trial Judge upon the
facts would fully entitle them to this relief under the contract
as construed by him, and in his views on those facts I entirvely
concur. But I do not think the respondent is entitled, in point
of law, to the relief given.

The Glenwood company had the right to buy the fee. Hav-
ing done so, it could forfeit or accept a surrender of the leases,
unless its doing so interfered with the rights of the respondent
under the contract in question. If that contract does not relate
to land so as to give the respondent an interest in it, the respon-
dent cannot complain of the dealings of the appellants infer se

Tt i§ not necessary to decide whether natural gas is a chattel
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or an interest 1u land, for in this case it is dealt with only as
the former, just as severed trees may be.

The Maple City company is to bore for and win the gas, aml
is then to deliver it *‘into the pipe-lines or piping of the Tilbury
company on or opposite to the east half of lot 14, Middle Road
South, in the township of Tilbury, where the pipe-lines of the
Tilbury eompany now are upon the highway, there or elsewhere,
at places acceptable to the Tilbury company.”’

This does not differ in any way from a contract to deliver
logs or timber when eut by the vendor, which is not an agree-
ment for the sale of or coneerning an interest in land: Smith
v, Surman (1829), 9 B. & (. 561; Marshall v. Green (1875),
1 C.P.D. 35, at p. 40.

So that the respondent has no right, except that arising out
of the contract, to receive the gas when collected and ready for
delivery in the pipes of the Maple City company. The words
““which can be obtained in merchantable quantities from the
said lands’’ are merely deseriptive of the source of supply, and
might well be used in such an agreement as I have mentioned
for logs and timber from a particular timber limit or area, as
was the case in McCall v. Canada Pine Timber Co. (1914), 7
O.W.N. 296, and in the Supreme Court of (‘anada (not yet
reported). The provisions as to delivery at sufficient pressure
and with regularity indicate that the Maple City company is
wholly charged with the duty of so handling the gas when won
and controlled by it as to enable it to deliver it in a usable con-
dition to the respondent. Till it does so, it is not appropriated,
under the contraet, to the latter. 1 think the remarks of Lord
Atkinson in Evie County Natural Gas and Fuel Co. v. Carroll,
[1911] A.C'. at p. 116, indicate that natural gas, under eireum-
stances similar to those in this case, is merely a chattel,

There remains to be considered the defence based upon the
rule against perpetuities. In my view of the contract, this ean
only have reference to clause 5, giving a right of entry at the
respondent’s option upon the lands to bore for gas.

It must be remembered that, apart from that clause, this is
a personal contraet, and eclause 5 gives a remedy only upon
breach of it, to be exercised at the option of the respondent
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Whether clause 5 is void or not, the rest of the contract is effec-
tive and binding.

The Maple City company, when the right arises, may be
willing to perform the covenant or allow the exereise of the re-
spondent’s rights under it; and it is, therefore, unnecessary
now to decide the point raised.

The result is, that the appeal should be allowed with costs,
and the judgment should be reversed. There should be sub-
stituted for it a judgment declaring (if desired) that the con
tract in question, as now construed, is in full force and effect as
between the Maple City company and the respondent, and direct
ing that the respondent pay the costs of the action and counter-
elaim to the appellants Appeal allowed.

UNION INVESTMENT CO. v. GRIMSON.

Alberta Supreme Court, Scolt, Stuart, Beck and Hyndman, JJ

February 19,
1916

1. Buas axo xores (§ VB 2—1 HowpeEr 1IN DUE COURsE— BANKING
TRANSACTION—KNOWLEDGE OF FRAUD— FACTS PUTTING ON INQUIRY
A promissory note acquired in an ordinary banking trunsaction as
collateral security for advances does not necessitate the making of inquiries
about it, unless there is something which might reasonably lead to sux
et something wrong with the particular note; the faet that a banker
tufun acquiring the note, knew that similar notes were nml 1 with
fraud or that in some of the actions brought upon them the defence of
fraud was raiged, does not reasonably lead to suspeet that all sue h notes
were tainted with fraud as affecting the right to recover as a holder
due course
[Oldstadt v. Lineham, 1 AL.R. 416; Jonesx v. Gordon, 2 App. C
616, distinguished. See also Hayden, Clinton Nat. Bk. v. Diron. 26
D.LR. 694

in

Arrear and cross appeal from the judgment of Ives, J., in
favour of the plaintiff in an action on a promissory note by holder
in due course. Varied.

0. M. Biggar, K.C'., for plaintifi, respondent.

Frank Ford, K.C'., for defendants, appellants

The judgment of the Court was delivered by

Scorr, J.:—The action is for the balanee unpaid upon a prom-
issory note for $875 made by the defendants dated March 2,
1909, payable December 1, 1910, to McLaughlin Bros. or order
at the Canadian Bank of Commerce, Red Deer, with interest
at 6% per annum. The plaintiff claims to be the holder thereof
in due course.

The note is one of a series given by the defendants in payment
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for a stallion sold or agreed to be sold by MeLaughlin Bros. to

them. Another note of the same series was the subject matter of
an action brought by the Hayden, Clinton National Bank against
these defendants an appeal in which was heard at this sittings of
the Appellate Division (26 D.L.R. 694). The same defences
are raised in both actions. In my reasons for judgment in the other
action I have dealt with several of the questions arising in this
action and it is therefore unnecessary for me to again refer to them

The only evidence as to the eircumstances under which the
plaintiff acquired the note in question is that of Mr. Nve who
states that for the 6 years preceding the trial he was the plaintiff's
assistant treasurer, that it has a paid up capital of $500,000 and
has its place of business at St. Paul, Minnesota, that it has been
doing business with MeLaughlin Bros. ever since 1904 during
which it has acquired from them about 200 notes of their cus-
tomers averaging about $1,000 each; that it advaneed monevs to
the firm from time to time taking these notes as collateral security
for the advances, the tots

amount of the

wlvances varying from
time to time, but never exceeding $50,000; that by the terms of
the arrangement with the firm the plaintifi was entitled to hold
the collateral notes as security for all the outstanding advances;
that in August, 1910, the plaintifi advanced the firm $9,000
taking their own notes therefor and, as collateral security thereto
the note in question with other notes amounting in all to over
£0,000 and that the firm is now indebted to the plaintifi in up-
wards of $10,000 in respect of such advances,

I'he defendants contend that the plaintifi has not satisfied
the onus east upon it of proving that it was the bona fide holder
of the note in question for value before its maturity

Mr. Nye admits that the plaintiff, before it acquired the
note in question, had brought 6 or 8 actions upon similar notes
payable to the firm which had been pledged as security for these
advances and that in some of these actions, if not in all of them,
the defence of fraud was raised. Three of these cases are reported,
riz., those of the plaintifi against Wells, 5 W.L.R. 409, against
Polushie, 4 W.L.R. 552, and 8 W.L.R. 530, and against Perras,
12W. ul it is apparent from them that the plaintiff had,
before that time, acquired knowledge that some of the notes

taken by the firm upon sales of stallions were tainted with fraud

=27 p.L.R.
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and the defendants contend that the plaintifi, having this knowl
edge, was in duty bound before taking the note in question to
inquire into the circumstances under which it was made, and, as
it is shown that it failed to make any such inquiry, it cannot b
held to be a holder in due course. *

MeLaughlin Bros. appear to have been very extensive dealers
in stallions in many places in the United States and Canada and
to have taken a large number of notes in payvment for those sold
by them and the plaintifi alone is shewn to have acquired about
200 of them. In answer to the question why he did not mak
any inquiry about the notes Mr. Nye states that the plaintif]
had done a larg amount of business with the firm, that th
collections had been satisfactory, that the plaintifi had quite
margin and that he did not go into the merits of any particula
set of notes. He further states that when the firm was doing
business at Merriam Park, one of their places of business, the
plaintiff had less than 197 of loss on the collections, that all th
collections were made upon the collateral notes and that th
firm never paid plaintifi anything, and that it was not unt
the firm were in financial diffieulties in 1912 and then went ou
of business that plaintiff called upon the members of the fin
1o pay

In my view the transaction under which the plaintiff acquire
the note in question was an ordinary banking transaction, on
of everyday occurrence, and 1 doubt whether it is the practic
of bankers when taking notes as collateral security for advane
to make inquiries about any such note unless there is something
which might reasonably lead them to suspeet that there might
be something wrong with that particular note. 1 doubt als
whether the fact that a banker knew that a small percentag
of many notes made to a certain customer in respect of other
transactions and pledged by him as collateral security were tainte
with fraud would reasonably lead the banker to suspect that a
notes made to that customer were so tainted.

In Oldstadt v. Lincham, 1 A.L.R. 416, which is relied upon b
the defendants the plaintiffs who had given their separate not
by way of bonus for the construetion of a grain elevator joined i
action against the payee and the holder for the delivery up o
the notes on the ground of fraud and misrepresentation on th
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part of the payee. The holder admitted that before purchasing
the notes he had heard rumors that the maker of certain notes
purchased by him from the same payee in respeet of other similar
transactions had stated that they were obtained by false repre-
sentations.  The jury returned the verdiet: “The plaintiffs are
not liable for these notes and they should be returned to them.”
Upon this verdiet judgment was entered for the plaintifis. Upon
appeal by the holder the Chief Justice who delivered the judg-
ment of the Court says at p. 424

While the evidence here may not be by any means conclusive to establish

bad faith on the part of the defendant, yet inasmuech ns there

appears to me clearly to be some evidenee, such as the fae

stated about the
other notes of the same charaeter passing through the same hands, the con
sideration paid for the notes, ete., that might raise a doubt in the jury's minds
a5 to the good faith of the defendant and therefore justify the finding that he
hadd not satisfied the burthen east upon him of establishing good fuith, 1 thind
the appeal should be dismissed, with costs

In addition to the fact that the Court held in that case that
the evidence of bad faith on the part of the holder was not Iy
any means conclusive there is the further important fact that
the holder's knowledge of these rumors was only one of a number
of eircumstances pointing to bad faith on his part and it is apparent
that it was only the combination of those circumstances which
justified the Court in upholding the verdiet of the jury That
case cannot therefore be looked upon as an authority in favor
of defendants’ contention

The other cases cited by defendants’ counsel are cases in
which the notes sued upon were purchased outright by the plain-
tiff and in each of them there were circumstances known to the
purchaser in conneetion with the making of the particular note
which should have put him upon inquiry and, in addition thereto
the acts and conduct of the purchaser were such as to lead the
Court to infer that he had not acted in good faith. In one of
these cases, Jones v. Gordon, 2 App. Cas. 616, the plaintifi had
purchased for £200 an acceptance for £1,720 with the knowledge
that it had been drawn upon and accepted in contemplation
of the acceptor’s bankruptey.

In the last mentioned case Lord Blackburn says at 628

If & man, knowing that a bill was in the hands of a person who had no right
to it, should happen to think that perhaps the man had stolen it, when if he
had known the real truth he would have found, not that the man had stolen
it, but that he had obtained it by false pretences, I think that would not make
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any difference if he knew that there was something wrong about it and took
it.  If he takes it in that way he takes it at his peril

But then I think that such evidence of carelessness or blindness as [ have
referred to may with other evidence be good evidence upon the question which
I tuke it, is the real one, whether he did know that there was something wrong
init, If he was (if I may use the phrase), honestly blundering and careless
and so took a bill of exchange or a bank note when he ought not to have taken
it, still he would be entitled to recover. But if the facts and circumstances
are such that the jury, or whoever has to try the question, came to the con
clusion that he was not honestly blundering and eareless, but that he must have
had a suspicion that there was something wrong, and that he refrained fron
asking questions, not because he was an honest blunderer or a stupid man, but

because he thought in his own seeret mind—1 suspeet there is something wrong
and, if T ask questions and make further inquiry, it will not longer be my sus
pecting it, but my knowing it, and then I shall not be able to recover—1I think
that is dishonesty. 1 think my Lords that that is established, not only by good
sense and reason, but by the authority of the cases themselves

In the other case against these defendants 1 have dealt witl
the other circumstances relied upon by the defendants as casting
suspicion upon the bona fides of the plaintiff in this case

The trial Judge gave judgment for the plaintiff for the balance
unpaid upon the note with interest to maturity only, but as he
held that there was no evidence that the note was presented
at the place of payment at its maturity, he directed that the
plaintiff should pay the defendants’ costs.

The effect of this judgment is that the trial Judge must have
found that the plaintifi was the holder of the note in due cours:
For the reasons 1 have stated I am of opinion that this finding
should be sustained.

The plaintiffi has given notice of eross appeal on the ground

1) that the trial Judge should have given judgment for the plair
tiffl for interest from the maturity of the note until judgment
and (2) that the plaintiff should not have been deprived of hi
costs of tue action, nor should he have been directed to pay the
defendants’ costs.

For the reasons stated by me in the other case, T would hold
that the plaintiff is entitled to interest after maturity.

There is evidence, at least, that the note in question was
presented at the place of payment before the action was com

menced but, apart from this, I have, in the other case referred to

expressed the view that in an action against the maker the plai

tiff should not be deprived of his costs unless it is shewn that the
maker has been, in some way, prejudiced by the omission to
present it.
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I would dismiss the defendants’ appeal with costs and direct
that the judgment in the Court below be amended by awarding
the plaintiff in addition to the amount already awarded to him,

Union

interest at the statutory rate from the maturity of the note I\“('T'»‘”\‘

until judgment and, in lieu of the direction that the plaintiff
should pay the defendants’ costs, directing that the plaintiff
should have the costs of the action.

I would allow the cross appeal with costs

Appeal dismissed; cross appeal allowed.

HANNA v. CITY OF VICTORIA.

British Columbia Court of Appeal, Macdonald, C.J A, Ircing, Martin, Gallther
and McPhillips, JJ.A., April 3, 1916

I, EMINENT DOMAIN $1IB2-115) Fakisag” wuar 1s—Prans axp
NOTICE TO TREAT—MUNICIPAL EXPROPRIATION FOR OPENING LANE
Filing plans and specifications and serviee of notice to treat, in an
expropriation by a municipality for the purpose of opening a lane,
constitutes a “taking’ of land in the statutory sense as entitling the
owner to eclaim compensation under sec. 399 of the Municipal Aet
R.S.B.C. 1911, ch. 170
2. Lmiration oF Actions (§ T C—115)—ACTIONS AGAINST MUNICIPALITY
WHAT ARE PROCEEDINGS FOR COMPENSATION UPON EXPROPRIATION
An application to a Judge to appoint an arbitrator is merely a step
in the statutory proceedings to determine compensation and not an
‘action”” within the meaning of sec. 513 of the Municipal Act (R.5.B.C
1911, eh. 170), barring actions against the municipality if not commenced
within a year from their acerual
[Hanna v. City of Vietoria, 24 D.L.R. 889, affirmed
AprEAL from the judgment of Clement, J., 24 D.L.R. 889,
granting an application in proceedings for compensation under
the Municipal Aet, RS.B.C. 1911, ¢h. 170, Affirmed.
Hannington, for appellant, defendant
MeDiarmid, for respondent, plaintiff
Macponatp, CJA.—The point of law involved is a very
narrow one, The city passed a by-law for the opening of a lane
which would involve the taking of a strip of Hanna's property.
The city in due course filed plans and specifications and served
notice to treat and Hanna made his claim within 60 days there-
after. From that time on nothing was done by either party until
recently when Hanna appointed an arbitrator, and in default of
the city doing likewise moved a Judge of the Supreme Court to
appoint the city's arbitrator. The order was made, and from that
order the city is appealing.
Two points were taken before us by appellant’s counsel
He said that as the land had not yet been actually entered upon,
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but was still in the respondent’s possession, he has suffered no
injury and is not entitled to compensation. 1 think the city
took the land in the statutory sense when it filed plans and speci-
fications and served the notice to treat in pursuance of sec. 399
of the Municipal Act. When the respondent filed his claim the
city could then accede to his demand or arbitrate. It did not
accede to his demand, and it was therefore open to either party
to appoint an arbitrator and force along the proceedings, and
unless the respondent is barred by delay we are not in this appeal
concerned with the question of damages or compensation: that
is o matter to be decided in the arbitration proceedings.

This brings me to the second contention in the appeal, namely
that respondent’s elaim is barred by one or other of the limitation
sections in the Municipal Aet. Now, it cannot be barred either
by sec. 398 or by sec. 402 because the claim admittedly was
made within the shortest of the periods therein specified.  The
only other section relied on is 513, which declares that all “actions ™
against the municipality shall be barred unless commenced within
a yvear from the acerual of the right of action. In my opinion the
respondent’s application to a Judge to appoint an arbitrator was
not an action within the meaning of that section: it was merely
a step in the statutory proceedings to determine the compen-
=ation

I cannot see how respondent’s delay can affeet the matter
The appellant was more to blame for this delay than respondent
was,  Unless therefore it can be said that the scheme of opening
the lane was abandoned with the acquiescence of the respondent
which on the material before us it cannot, then respondent’s
position is as strong to-day as it was 3 years ago. The appeal
should be dismissed.

MarmiN, J.A -1 think the Judge below came to the right
conclusion on the effect of sec. 513, That was the only point on
which 1 entertained any doubt during the argument. In view
of the decisions of this Court, then cited, the submissions that the
land was not “taken” by the city, and that it can withdraw from
its position are hardly open to argument: the difference on the
latter point between the English and American authorities is

noted in Dillon on Municipal Corporations (1911), vol. 3, p
1651.
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Garuner, J.A—The applicant Hanna has applied, under
see, 8 of the Arbitration Act, to have the Judge appoint an arbi-
trator on behalf of the city, the city having refused to do so.
The Judge made the order and from that order this appeal is
taken.

On April 4, 1912, the city passed a by-law to open up a lane
through certain property of the applicant and others, and served
notice upon Hanna that they would require certain portions of
his property for the undertaking. Hanna replied to this notice
on August 5, 1912, sending in his elaim for damages. The city
did not proceed with the work nor did they take actual possession
of the lands and nothing was done by either party until September,
1915.

Hanna, through his solicitor, F. A, MeDiarmid, on September
16, 1915, notified the ity that he had appointed A, M. Bannerman
as his arbitrator, and called upon the eity to appoint an arbi-
trator representing them. This the city failed to do —hence the
application

Mr. Hannington, on behalf of the eity, objeets that the land
was never taken, and secondly, that Hanna is too late in making
this application. I think the land is taken under the Aet when the
notice to treat is served. The city cannot serve and file notices
affecting lands and assume dominion over them, and prevent
the owners from dealing with them, and withdraw at pleasure
without more. The serving of the notice under our Aet is, I think,
equivalent to an agreement to purchase the lands.  On that ground
the appellants fail.

On the second ground-—this is not an action within the mean-
ing of see, 513 of the Aet, nor does see. 308 apply. It was contended
that, as the land was not actually taken and no work proceeded
with, no damage has accrued to the applicant.  That does not
necessarily follow. In any event the applicant is entitled to a
reference to arbitration.  The appeal should be dismissed.

IrvinG, J.A., agreed.

McPuiuires, J. A:— 1 would dismiss the appeal.

Appeal dismissed
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SASK. CITY OF PRINCE ALBERT v. VACHON.

S Saskalchewan Supreme Court, Newlands, Lamont, Brown and Elwood, JJ
March 18, 1916

1. Limiration oF actions (§ 1 D—27) —CrLAIMS AGAINST MUNICIPALITIES
RETROACTIVENESS OF STATUTE

Seetion 358 of Stat. Sask. 1915, ch. 16, barring elaims for damages
against municipalities resulting from land being injuriously affected
unless made in writing with particulars of the claim within one year
after the injury, affects more than mere matters of procedure and takes
nway u right existent under the law as it stood before the passage of
the statute, and is therefore not retrospective

|Rex v. Dharma, [1905] 2 K.B 5, The Ydun, [1899] P. 236, dis-
tinguished; Hickson v. Darlow, 52 L.J. Ch. 453; Wright v. Hale, 30 L.J
Ex. 40, applied.]

2. Municrear corPoRATIONS (§ I1 G 1—-203) —LiApiLiry FOR LAND INJURL

OUSLY AFFECTED FROM GRADING STREETS
The work of grading streets is specifically conferred by sees. 378
and 390 of the City Act, R.S.S. 1909, ch. 84, and is therefore a work
in the “exercise of powers under the Aet” within the meaning of sec
245 as entitling an owner to compensation for land injuriously affected
though no part of the land itself is actually taken
3. Musicipar, corRPORATIONS (§ 1T GG—264)—DAMAGES RESULTING FROM

GRADING STREETS —FORM OF REMEDY —ACTION AT LAW-—ARBI
RATION
I'he fact that the affidavit on a motion to appoint an arbitrator claims /

damages in consequence of exeessive and unnecessary grading does
not thereby restriet the applicant to the remedy by an action at com-
mon law, but it is for the arbitrator, acting under see. 370 of the City
\et, 1915, ch. 16, to determine the amount of damages resulting from
the exercise of powers under the Act
Statement ArrEAL from an order of MeKay, J., appointing an arbitrator
under see. 370 of the City Aect 1916, ch. 16, to determine the
damage to an abutting property owner on a claim arising under
e, 245 of the City Aect, R.S.S. 1909, ch. 84,  Affirmed
D. W. Adam, for appellant

R. Mulcaster, for respondent
The judgment of the Court was delivered by
Elwood, J Erwoon, J.:—In or about the spring of the vear, 1912, the

city of Prince Albert graded on Sixth Ave. west, and on Eighteenth
St. west, past the property of the claimant, J. A. Vachon. On
October 22, 1914, the said Vachon wrote a letter to the Board
of Works Committee of the city stating that on account of the
change of grade of the said Sixth Ave. his property had been injured
in the manner set forth in his letter and stating that the eity should A
reimburse him for the loss sustained and suggesting that the same
be referred to a board of arbitration.

On November 4, 1915, the said Vachon, by his solicitor, served
a notice returnable before a Judge in Chambers to appoint an
arbitrator under the City Act to arbitrate on the claim of the

said Vachon.
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My brother MeKay appointed an arbitrator and from this

d, ' the city has appealed. The grounds of appeal are as follows R (

2. That the claim of the applicant is barred by sec. 358 of 1y o4
e the City Aet, being ch. 16 of the Statutes of Saskatchewan of I\z“lll:;("
;;l'l‘t:?“l ¥ 1915, in respect the said Vachon did not make a elaim f1:|‘||:1ll|:|;:-'~ . "
e year in writing with particulars of the claim within one year after the abuiata
ll'w'k‘”; injury was sustained. 3. In the alternative, that the said Vachon  Flwood?

. did not deliver, or furnish to the said city any particulars, or
6, dis- g :

30 L.J alternatively, sufficient particulars of his claim against the eity

4. In the further alternative, that the matters complained of
INJURIL ) La B . B
by the said Vachon as set forth in his affidavit of October, 1915,

., &18 having been done by the city not in the exercise of any powers
a work s v
of see conferred upon it under the City Act or otherwise, but wrong-

flected
i fully, the remedy of the said Vachon is not by arbitration under

FROM ] the City Act. 5. In the further alternative that the terms of
BRI the said order appointing the said Thomas H. MeGuire, arbi-

claims trator, if said order be not discharged, be amended so as to re-

1 does
t com- striet his appointment to determine only the compensation pay-
y ;n"'““ able to or damage sustained by the respondent in so far as same

arise from work properly done by the appellant under the statutory

rator powers conferred upon it by the City Aet only
> the At the time of the injury complained of, the City Aet in foree
s was ch. 84 of the R.8.S. 1909

With the exception of see. 247 of that Aet, there was no section
requiring the applicant to give notice to the eity of his elaim, and
it was admitted before us that no notice had been given by the
city in a local newspaper of the completion of the work. 1 think,
) the therefore, that section did not apply
ith | It was contended, however, by virtue of ch. 16 of the Statutes

On of 1915, sec. 358, the applicant, not having made a elaim in writing,
bonrd with particulars of his claim, within one year after the injury was
f the 8 sustained, has no right to make a elaim for damages. Said sec
boved 358 is as follows:
' Except where the person entitled is an infunt, a lunatie, or of unsound
wuld mind, a claim for damages resulting from his land being injuriously affected
shall be made in writing, with particulars of the elaim, within one year after
the injury was sustained, or after it beeame known to such person, and, if
not so made, the right to such damages shall be forever barred
[ am of the opinion that the said see

same

rved

it an m is not applicable to the
fth ; case at bar. To give effect to the contention of the city would
w

mean that the effect of the statute of 1915 would be to absolutely
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take away the claim of the applicant, because that statute was
passed more than a year after the injury complained of and, there-
fore, there never was since the passing of the Aet any oceasion
upon which a notice provided for by the Act could be given

The case is quite different from cases cited by the eity; for
instance, in Rexr v. Dharma, [1905] 2. K.B. 335, the statute under
review did not take away the right but merely extended the
time within which the proceedings might be taken. The same
was the case in The Ydun, [1809] P. 236. The case at bar
seems to me to be similar to Hickson v. Darlow, 52 1.J. Ch. 453
The question in that case was the effeet of the Bills of Sale Aet,
1882, sec. 8, of which provided that every bill of sale
shall be registered under the prineipal Act within seven clear days after the
execution thereof —otherwise such bill of sale shall be void in respect of the

personal chattels comprised therein
It appeared that the bill of sale in question was given on
October 5, 1882, hefore the Bills of Sale Aet, 1882, came into

operation

Fry, is quoted as follows

In the next place, the difficulty in which the holder would be placed would
be great, beeanse he would be required to register in seven days. Consequently
his right would be avoided by a statute which does not give him an oppor
tunity to put the matter right
And it was held that the statute was not retrospective.

It seems to me that the law is correctly stated by Channel,
B.,in Wrightv. Hale, 30 L.J. Ex. 40 at 42, where he says as follows

When an Aet of Parliament is made which from the time of its operation
whenever that time shall be, will have the effeet of taking away a right of
action that had actually vested before the Aet passed, then | agree in the
argument of Mr. Chambers that the Court ought to see clearly that the legis
lature intended the Aet to have a retrospective operation
And Wilde, B., at p. 43, is reported as follows

And the principle that seems to me to be applicable to the case is this
that where you are dealing with a right of action, and an Aet of Parliament
passes, unless something express is contained in that Act, the right of action
is not taken away; but where you are dealing with mere procedure, unless
something is said to the contrary, and the language in its terms applies to
all actions, whether before or after the Act, there I think the principle is,
that the Act does apply without reference to the former law or procedure

In my opinion, the effect of requiring the applicant to give
notice of his claim so far as it affects the present case is something
more than mere procedure. At the time that the statute of 1915
was passed, the applicant had a elaim for damages. The law, as
it then stood, did not require any notice of his claim to be given.
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P WAas The statute of 1915, if it applies, takes away the right without SASK.
there- giving the applicant-—to quote the language of Fry, J., ante 8.C
asion “an opportunity to put the matter right.” 1 am of opinion, ¢y o
therefore, that the section of the statute of 1915 is not retro- {"“"' K
2 LBERT
v, for spective, r
under This, therefore, disposes of the first two of the above objec- Vacaox
| the tions, because, as stated above, the applicant was not bound to ~ Flweed,
same furnish any particulars of his claim and, therefore, it was imma-
| bar terial whether or not the particulars furnished were sufficient
153 So far as the third of the above grounds of appeal is concerned
Act. the section under which the claim is made is see. 245 of the above
ch. 84; that section is as follows
ver the I'he said council or commissioners shall make to the owners or occupiers
of the of or other persons interested in any land taken by the city in the exercise of
my of the powers conferred by this Aet due compensation therefor and pay
damages for any land or interest therein injuriously affected by the exercise
an on of suich powers the amount of such damages being such as necessarily result
mto from the exercise of such powers bevond any advantage which the claimant
may derive from the contemplated work; and any elaim for such compensation
or damages if not mutually agreed upon shall be determined by arbitration [
inder this Aet ‘
would |
Voo It was argued before us that the compensation payable for i
PO land injuriously affected was only pavable when some land had |
P ) ! N pa} |
been taken and other land injuriously affected. 1 am of opinion,
) 2 !
however, that the clear meaning of the above seetion is that the
mnel, couneil shall pay damages for any land injuriously affected by the i
lows exercise of the powers conferred by the City Aet upon the eity
“'“”“f Nee. 390 of the said ch. 84 provides that |
1
B ”“: All publie roads, streets, bridges, highways, lanes, alleys, squares or other ‘
1 4 |}
ke wiblie places in a ity shall be subject to the direction, management and con- ‘
o trol of the couneil for the publie use of the eity l
and see. 378 specifically provides for f
I'he opening, widening, straightening, extending, grading, levelling, |
§ this, 3 |
macadamising, paving or planking of any street or publie lane, alley, way |
ament y .
or place I
netion 1 . .
unless ! I do not think there can be any doubt and, in fact, it was not '
lies to g seriously argued that the work of grading the street was a work l
ple is, ' in the exercise of powers granted by the said Act. ‘
ure . . . o oe
" 3 It was objected, however, that because the affidavit filed by
give * . X " e
ek the applicant as part of the material on the motion to appoint
1015 the arbitrator claimed damages in consequence of excessive and
01¢ B ) ; 4
SRR unnecessary grading that therefore something was being claimed

beyond what could be a

2 ssel upon an arbitration under the
iven.
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Act, and that therefore the proper remedy of the applicant was
by action at common law and not by arbitration. It is quite
true that the affidavit does so elaim, but there was put in as part
of the material the notice which merely elaimed compensation
on account of the change of the grade and I am of opinion that
nothing in the affidavit takes away the right of the applicant to
have determined by arbitration and as provided by the Act the
amount of the damages, if any, sustained in consequence of the
work performed by the city. It will be for the arbitrator to assess
the damages at such an amount as is necessarily the result of
the exercise of the powers; but I do not think that we should in

any way formally restrict the arbitrator

I'he order appealed from was made under see. 370 of the Act
of 1915, which is as follow

Where the compensation or damages ha t been agreed upon, th
amount thereof shall be determined by the o I« bitrator appointed
by a Judge of the Supreme Court upon motion made to him by either party

And in my opinion the sole duty of the Judge was to appoint ar

t is the duty of the arbitrator

arbitrator and as I said above
to assess the damages in accordance with the provisions of the Act
wuld be dismissed witl

A ppeal dismissed

In my opinion, therefore, the appeal

costs
SINGER v SINGER
Supreme Cou of Canada, Sir Charles Fuzpatrick, C.J., and Davie Id
Duff. Anglin and Brodeur, JJ. Februa JL
L Wints  (§ THI G 7—150)—INCOME  OF ESTATE DURING  WIDOWHOOD
IDISCRETION AS TO MAINTENANCE OF CHILDREN
A will providing the payment to a widow, during the term of her
natural life and as long as she shall remain a widow, the net annual
income from the estate for the maintenance of sell and childr
the aunuity to cease upon her re-marriage, entitles the widow to

income during her widowhood for her own use absolutely, and wve
in her the diseretion, non-reviewable if exercised in good faith, as to
the extent and manner of providing for each child, and < not obligate
her to take into consideration the need of children who married o

otherwise forisfamiliated
2. Wis (§ 1 F—60)—~Copici—EFFECT ON TERMS OF WiLL—LiMIration
AS TO TIME OF DISTRIBUTION
A clause in a will, directing the payment to each of the testator’s sons
who shall reach the age of thirty years, a sum equal to half that portion
of the estate to which he may become entitled under the will upon the
death or re-marriage of his mother, modified by a codicil that the real
property of the testator shall not be divided among the beneficiarie
until after the lapse of ten years from the testator's death, does not
thereby postpone the division to be made upon the death or marriage
of the widow, but merely has the effect of suspending the payment to
which any son may become entitled in so far as it may necessitate
1y real estate for that purpos
33 O.L.R. 602, affirmed.)

the sale or conversion of &

[Re Singer, 22 D.L.R. 717,
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ArpeaL from a decision of the Appellate Division of the
supreme Court of Ontario, 22 D.L.R. 717, 33 O.L.R. 602, varying
the judgment of Middleton, J., at the hearing.  Affirmed.

Dewart, K.C'., for the appellant, Mr. J. Singer

Cowan, K.C., and Rose, K.C'., for other appellants

Watson, K.C., for respondent, Annie Singer.

Stk Coarces Frvzearmick, O I am of opinion that this
appeal should be dismissed with costs,

Davies, J.-—The difference of opinion between the trial
Judge, Middleton, J., and the Appellate Division, as to the rights
of the widow, Annie Singer, to the net annual income arising from
the estate during her widowhood is not very great. After consid-
eration of the arguments advanced at bar on the construetion
of the provisions of the will and codicil relating to this net annyal
income, I accept that of the Appellate Division as probably the
more correct one

With respect to the construction of, the clause providing for
advancement to those sons of the testator who reached the age
of 30, I entertained at the close of the argument a good deal of
doubt. The reasons given in the dissenting judgment of Mage
1., are strong and cogent in favour of the construction he adopted,
that the codicil did not interfere with the provision in the will
for payment by way of loan to the sons on attaining the age of
30 vears.

While I agree that the solution of the question is surrounded
with difficulties, T have reached the conelusion that the arguments
in favour of the construction adopted by the Appellate Division
preponderate, and that the effect of par. 10 of the codicil is to
postpone the right under the will of the sons who attain the age
of thirty to be paid the one-half of their shares exeept as stated
by the Chief Justice
in so far as it may be practicable to make payvments to them out of the per

sonalty and the proceeds of such of the real property as the trustees may
have sold

On the whole, 1 adopt the reasoning and conclusions of Si
William Meredith, C.J., and would dismiss the appeal.

Under the eircumstances and the reasonable doubts existing
as to the true construction of these clauses of the will, taken
together with Magee, J.'s dissenting opinion, 1 would not allow
costs against appellants but would let each party pay his own.
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IpINGTON, J. - —The conditions existent in this family are unsatis-
factory. 1 should, however, be sorry to increase and intensify
their troubles and then perpetuate them by substituting the
discretion of the Court for that of the mother whom the testator
had wisely chosen to be head of the family when he was gone
She may make mistakes, but her maternal instinets will probably
rectify or ameliorate them. The Court substituting itself for her
inevitably must make mistakes it never can rectify

The carefully prepared judgment of the learned Chief Justice
of Ontario, with which I agree, leaves nothing more for me to sav
on the question of interference with the mode of the mother's
exercising her judgment

The formal judgment of the Appellate Division lays down cor-
rectly the lines to be observed and yet as I read it puts no bar in
the way of the mother aiding when they deserve it, even those over
21 and forisfamiliated.

On the question arising upon the construction of clause 10
of the codicil I agree with the result reached by the judgment
appealed from

The testator by a will, made in 1904, directed as follows

I direet my said trustees to pay to each of my sons who shall reach
the age of thirty years a sum equal to half that portion of my estate to
which such son i entitled under this my will upon the death of his mother
such portion to be valued at the time of each son attaining his thirtieth year

the valuation to be made by my executors and trustees and shall be final
Such payment to be considered as a loan from the estate
and on October 31, 1911, two weeks before his death, made a long
codieil thereto of which clause No. 10 is as follows

10. T hereby further direct that my real property shall not be divided
among the beneficiaries as divected by my will until after the lapse of ten vears
from my death, and | further direct that the business of managing my real
estate shall be carried on by my sons as it has been earried on heretofore, and

I direct that my sons shall receive such salaries as shall seem just in the dis

eretion of my executors in remuneration for their serviees
And clause No. 14, the last, is as follows
14. And I further direct that anything mentioned in the aforesaic

which is at variance with the provisions mentioned in this codicil

subservient and subjeet to this codieil

The estate, at his death, consisted chiefly of over three hundred
parcels of real estate in Toronto. Four of his sons had then reached
the thirty-year limit.

The estate was under mortgages to three-eighths of its value

Much of it was unproductive or in a state of dilapidation, needing
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repair. These and many other known eircumstances must be borne
in mind in attempting the interpretation and construction of this
codicil. ' We can say nothing of the unknown which the prudent
testator refrains from disclosing and which we cannot appreciate
in order to help construction.

I shouldhave supposed, but for judicial differences of opinion,
the mere reading of this elause No. 10, in light of the surrounding
facts and circumstances, restricted as it is to real estate, was so
plain as to need no aid. But in effeet it is urged that it must have
readd into it the word “finally”" as qualifying the word “divided’
therein.  For the argument presented by appellant means, if
anything, that the distribution provided for by the elause T have
quoted from the will, was not in substance a division pro tanto
though conditionally subject, however, in case of a shrinkage of
the estate to a return or reduction in share, but merely a loan
and that, according to some theories put forward, on good security
and bearing a good rate of interest; the prospective share in the
estate, of course, forming part of the security

If it was in essential characteristics merely a loan, why all
this litigation? The parties concerned, over thirty vears of age,
could possibly borrow in Toronto on their respective shares almost
as advantageously as the executors without all this expensive liti-
gation to be paid for, in addition to the usual commissions on such
transactions, .

Plus the contingency of death without issue, possibly insurable
against, there is not much difference in the character of the bor-
rowing by the trustees sought herein to be immediately enforeed
by this proceeding and that obtainable by cach of the appellants
in respect of his share.

For admittedly the trustees of the estate cannot just now, in
the present state of the market, sell its real estate and can only
meet the obligations which the construction contended for would
involve, by borrowing at a great disadvantage.

All this is, it may be said, aside from the question of construe-
tion. I agree. I only desire to illustrate the real nature of what
is contended for by those relying upon the language used in the
clause relative to the advances to be made being merely loans to
those attaining 30 vears of age.

What has happened may, or may not, have been within the
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contemplation of the testator when making his will, but assuredly
it was when making his codieil thereto, and anything in the will
at variance therewith is expressly made subservient to the codicil.
Such submission extends to the giving, if need be, of an entirely
different shade of meaning to that it might have borne standing
alone and amid entirely different surrounding circumstances

I think, however, such advances were merely intended to be
pro tanto a distribution of the estate, but in order to provide for
the contingencies necessary to be kept in view, having regard to
the equal division ultimately to be made and contemplated by
the testator, should be in such view, but in that only, treated as
loans, |

\ssuming any such advance made upon terms only within the
language of the clause and without any further stipulation for
its return than implied therein, is it at all conceivable that any
Court would maintain an action for the recovery back of any part
thereof, save so far as needed to produce the equal distribution
contemplated?

If not, then the advance is to the extent not so recoverable
neither more nor less than the division in the language of the codieil
“among the beneficiaries as directed by my will."”  Again, the
language of the clause itself presupposes the money in hand; for
nowhere is there any direction to sell or mortgage for any such
purpose. To imply such an imperative direction in the clause or
whole will (to be read now in light of the codicil now dominating
its expressions) dealing with such an estate as left at the death of
the testator, would be, I think, attributing to him a want of that
business sense and foresight which, I think, he was possessed of.

If no other question had been raised than one asking the Court
to compel the trustees to mortgage and pay for such a purpose,
would the Court have listened to it and acceded to that which
might spell ruin for the estate?

The testator realizing, as every sane man of experience and
foresight must have done in the end of October, 1911, that by the
end of a year thence, when his will would have become operative
for purposes of partial distributions, and the fruits of real estate
speculation would have begun to ripen; and of these a long period
of depression in real estate was sure to ensue, provided against
such contingencies. He realized the possibly disastrous results of
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an enforeed distribution under such conditions of a large part of

his estate. He wisely anticipated all that and what was or might

be involved therein and provided against it by elause No. 10 of
this codicil.

We are invited to frustrate his purpose by putting on his will,
and on this codicil, a construction that 1 venture to think would
have surprised him. So far common knowledge, if we use it, can
guide us.

But in view of the lapse of time between the making of will
and codicil, it is not at all improbable, in light of the story unfolded
herein by some of those concerned, that in the development of
his sons he had found something to warrant him in providing (in
s way his earlier hopes in that regard induced him to refrain from),
against their possible or probable improvidence or that of some of
them.

I do not think we are entitled to frustrate the results he aimed
at, whatever they were, by placing upon his language used in
clause No. 10, and clearly emphasized in clause No. 14, a construe-
tion it does not necessarily bear.

Moreover, it is quite clear he left to the future developments,
that time and chance might bring, the earlier conversion, in the
ordinary prudent way, of his real estate into personalty, where-
upon the clause for partial distribution would become operative.

The power of sale remained intact, save that impliedly it was
not to be used in obedience to an enforced demand for distribution
within the period of ten years.

I need not dwell upon the bearing of other minor considerations
such as, the income of the estate belonging to the widow and the
consequent results upon it by the construction contended for;
and the salaries provided in the codicil for the management of
the estate by his sons, and the possibility of the codicil having
been drawn by a non-professional hand as the providing for a seal
ecution thereof indicates.

The true construction must ever be in the ease of a will, the
ascertainment of the purposes of the testator to be gathered from
the will read in light of the cireumstances known to surround him,
making it and not least of these the condition of the estate.

Then its entire scope and purposes must be kept in view and
no single feature, unless so expressed as in this codicil, allowed to

15—27 p.1.w.
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dominate the rest. So treating will and codicil 1 do not feel any
doubt in the results | have reached.

I agree that no compensation is allowable to the executors
The actual labour in that connection is provided for by salaries
to be paid the sons in regard thereto. The responsibility evidently
not to be compensated for. [ think the appeal should e

dismissed with costs,

Durr, J.:—The important question turns upon the effect of
clause ten of the codieil. It is by no means free from doubt, but |
think effect may be given to the intention of the testator, as |
infer from the admitted facts, without doing violence to the
language. The intention unquestionably was, 1 think, to pro
hibit a sale of any part of the real estate for a period of 10 years
The appeal should be dismissed with costs

ANGLIN, The first question presented on this appeal i
as to the effect of the following provision of the will of the lat:

Jacob Singer:

I direet my said trustees to pay to my wife, Annie Singer, during the ters
of her natural life and as long as she will remain my widow, the net annua
income arising from my estate for the maintenance of herself and our childrer
should, however, my wife re=smarry, then such annuity shall eease

Middleton, J., who heard the case in the first instance on
an originating notice, held that

The said Annie Singer is not entitled to the net annual income arising
from the said estate to her own use absolutely, but subject to the obligatior
to use the same not only for her maintenance, but also for the maintenan
of the children of the testator, and that the right of any child to maintenane
does not cease on attaining majority or marriage;
and he directed a reference to determine what allowance, if any
should be made to each of the children of Jacob Singer out o
the income of the estate.

The Appellate Division varied this judgment by declaring
that:

T'he said Annie Singer is entitled to the net annual income arising fron
the said estate during her widowhood for her own use absolutely, but subject
to an obligation to provide thereout for the maintenance of the childrer
of the testator or such of them as in her diseretion to be exercised in go
faith she shall deem to require the same, but such obligation does noi exter
to any child who has or shall be married or otherwise be forisfamiliated

The appellants contend for the restoration of the judgment o
Middleton, J. The respondent Annie Singer upholds the judg
ment of the Appellate Division. The other respondents, repre
sented by Mr. Holman, maintain that the interest of Annie Sing
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is absolute; that any obligation imposed upon her is not in the
nature of a trust, but is purely moral; and that the children have
no interest legally enforceable. The difference between the re-
spective orders made by Middleton, J., and by the Appellate
Division (apart from the exelusion of children married, or other-
wise forisfamiliated), would seem to be that, under the latter,
the diseretion of the mother is wider and enables her, for reasons
that seem to her sufficient, to exclude any child from maintenance
Interfers

nee of the Court is limited to a case of mala fides in the
exercise of her diseretion.

With Sir George Mellish, 1.J.:

I do not understand how a Court of Fquity ean exeeute a trust where
the testator says that he has such confidence in his widow that he wishes
her, and not the Court of Chancery, to say what share she shall have, and

what share the children shall have.  Lambe v. Eames, 6 Ch
o

\pp ,at p

According to many authorities language such as that used
by the testator does not ereate a complete trust in the striet
sense; Bond v, Dickinson, 33 L.T. 221; Lambe v. Eames, 6 'k
\pp. 397, at p. 601; Magkett v. Mackett, L.R. 14 Eq. 49; Alle)

Furness, 20 A.R. Ont. 34; Re Shortreed, 2 O.W.R. 318; Atkinsor

Ukinson, 8O L.J. Ch. 370-372. But there are, no doubt
other authorities in which the contrary has been held, e.g., Scott
v. Key, 35 Beav. 201; Woods v. Woods, 1 My. & Cr. 401; Long-
more v. Eleum, 2 Y. & C. Ch. 363. The line is difficult to draw

But the cases rather seem to indicate that a bequest of income

will more readily be held to impose a trust, especially if given to
the mother, than a similarly phrased gift of the corpus.  Eversley
on Domestic Relations (3rd ed.), p. 688,  Yet whether she should,
or should not, be held to be a trustee, the nuthorities seem to
establish that there is an obligation toward the children imposed
upon a widow to whom money is bequeathed for the support of
herself and her children, which the Court will, under certain cir-
cumstances, enforce.  Allen v. Furness, 20 Ont. App. R. 34;
and Booth v. Booth, [1894] 2 Ch. 282; are instances in which the
Court interfered to protect the fund in the interest of the children
against creditors of a legatee subject to an obligation of main-
tenance.  Re 6. Infants, [1899] 1 Ch. 719, is a case in which the
Court interfered on an admission of obligation made by an
immoral mother. Thorp v. Owen, 2 Hare 607, was a case of ad-
mitted trust. But there are other cases in which, without holding
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that a trust had been created, the Courts have, as against the par
ent, asserted the existence of an obligation in favour of the chil
dren which they would enforce. Re Robertson’s Trust, 6 W.R
405; Raikes v. Ward, 1 Hare 445; Castle v. Castle, 1 De G. &
352; Browne v. Paull, 1 8Sim. (N.8.) 92, at 103; I'n re Polloc
[1906] 1 Ch. 146.
the diseretion, the Court will interfere in the event of failure «

A fortiori, if there be a trust, however wid

refusal to exercise it honestly.

As Theobald says (7th ed.), p. 491

The decisions upon gifts to a parent for the henefit of himself and |
children run into fine distinetions
See cases collected in Lewin on Trusts (10th ed.), at p. 157, an
Jarman on Wills (10th ed.), pp. 890 et seq.

After fully considering all the provisions of Jacob Singer
will, T agree with the view expressed by Middleton, J., whe
speaking of the testator’s intention, he said:

Mr. Singer undoubtedly had unbounded confidence in his wife. Ma
expressions in the will point in that direction; and I think that his domina
intention was that during the lifetime of the wife, o long as she remained
his widow, she should oceupy substantially the same position towards tl
children as he occupied himself

In that view there would be no trust properly so call
The obligation of the mother would be almost purely mora
The only right enforceable against her in the Courts would be ti
right to support which the law gives to minor children again-t
their father, commensurate with his means and station in lif:
subject to the further limitation, that the Court will not interfer
to enforce that right against the mother if she should, in th
bond fide exercise of her discretion, determine that the circuw
stances warrant her withholding maintenance in part or in whol
That, I take it,
children’s right which the judgment of the Appellate Division

in the ease of any child. i« the measure of the
accords.

This wide diseretion the mother appears to have under such
a provision as that with which we are dealing, which involves
determining from time to time and under varying circimstances |
how much of the income should be used for each and any of tl«
purposes indicated, and it is subject to curial interference or con-
trol only when it is shewn that she has not exercised it fairly
and honestly; Costabadie v. Costabadie, 6 Hare 410; Tabor v. Brool s,
10 Ch. D. 273, at 277; Re Roper's Trusts, 11 Ch. D. 272,

SR
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I am, with respect, of the opinion that this is the correct
interpretation of the disposition made by the testator of the
income of his estate. [ desire, however, not to be understood as
dissenting from the view expressed in the Appellate Division that,
under the doctrine stare decisis, whatever may be the view now
prevailing in England (Theobald (7th ed.), 495; Lewin on Trusts
(10th ed.), p. 159), in Ontario the view expressed in Cook v.
Noble, 12 O.R. 81, that married and otherwise forisfamiliated
children are not entitled to share in a gift for maintenance such
as this should be adhered to. But there is nothing to prevent the
mother applying a part of the income for the henefit of adult and
married children who may need assistance, if she can do so con-
sistently with her duty to herself and her unme
children.

rried minor

[ question the jurisdiction on an originating notice to deter-
mine the issue of good or bad faith on the part of the widow. At
all events, if such a jurisdiction exists, I think the better course
is that which has been taken in the Appellate Division, viz.,
in the first instance to dispose of the questions of construction
and to determine finally the rights of the parties under the will
leaving it to the children, after that has been done, to proceed,
if they should deem it necessary and proper to seek the aid of
the Court to enforce the rights so declared

[ would, for these reasons, maintain the judgment of the Ap-
pellate Division on the first branch of the appeal.

The next question is whether the provision of the will, which
directs the trustees
to puy to each of my sons who shall reach the age of 30 years a sum equal
to half that portion of my estate to which that son is entitled under this,
my will, upon the death of his mother, such portion to be valued at the time
of each son attaining his thirtieth year, the valuation to be made by my exe-

cutors and trustees and shall be final. Such payment to be considered as a
loan from the estate,
is affected by clause 10 of the codicil

10. T hereby further direct that my real property shall not be divided
unong the beneficiaries as directed by my will until after the lapse of ten
vears from my death, and I further direct that the business of managing my
real estate shall be carried on by my sons as it has been carried on heretofore
wnd I direct that my sons shall receive such salaries o

Il seem just in the
discretion of my executors in remuneration for their sory

The will provided for the distribution of the estate on the
death or re-marriage of the widow, any advances previously made
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heing brought into hotchpot.
is only t«

The appellant contends that it
his final distribution that the provision of the codicil
applies and that it does not control or affect the right of the sons
to advancements under the clause above quoted.

The will was made in 1904; the codicil in 1911, a month before
the testator died. At his death his estate consisted almost entirely
of real property. Up to five years before his death he had carried
on the business of a watchmaker, jeweller, and money-lender
The capital invested in that business appears upon its discon-
’l.ll"
condition of the testator’s estate, as it existed in 1904, when his

tinuance to have been used in acquiring lands and houses

will was made, had, therefore, been materially changed when h
made the codicil in 1911,  Assets of other kinds, no doubt con-
siderable in amount, and out of which the advancements to the
sons might have been made, had in the interval been converted
into real estate. This circumstance must be borne in mind in
considering the effect of the codicil, which not only postpones
division of the real estate fora period of 10 years, but directs
that the business of managing it shall be carried on as theretofore
I am of opinion that the dominant purpose disclosed by this
codicil was that, saving the power to make sales demanded by
good management, the real estate should be kept intact for a period
of 10 years, and that any provision of the will in favour of bene-
ficiaries, other than specific or pecuniary legatees, inconsistent
with that purpose should yield to it. For the purpose of this
provision of the codicil advancements to the sons which would
entail a disposition of the real estate would, in my opinion, Ix
in the nature of a division which the testator meant to prohibit
It has been suggested that the portions to be advanced might I
But, apart fron
the fact that the existence of mortgage incumbrances on the
estate to the extent of $£360,000 might well render that method
of procuring money impracticable, it might entail the defeat o

raised under the trustees’ power to mortgage.

the very purpose which the testator had in view in making the
codieil and would be an indireet method of accomplishing that which
I cannot but think he intended to provide against. For thes
reasons and for those stated by Middleton, J., and the Chief

Justice of Ontario, 1 would affirm the judgment in appeal on

this question.
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5 that it I have no doubt that by the 11th clause of the codieil directing
1e codicil that no salary shall be paid to the executors for their services as

the sons executors, the testator meant to deprive them of all right to remun- g en

eration in any form for their services in the administration of !
) NINGER.
th before his estate,
Anglin, J

| entirely I would dismiss the appeal with costs. Having had the opinion
1 carried of two Courts against them on the main question—their right

y-lender to immediate advancements— the appellants should, 1 think, have
i discon- been satisfied. The slight difference in opinion between Middle-
es. The ton, J., and the Appellate Division as to the extent of the widow's

vhen his diseretion and the propriety of curial interference would not, in
when he my opinion, justify our encouraging the carrying of appeals in
ubt con- cases such as this beyond the provincial Courts, as we would

s to the do were we to award the appellants costs’ out of the estate, or
mverted relieve them from payment of the costs of the respondents
mind in BropEUR, J.:—After a great deal of hesitation 1 have come to  Brodeur, )
Ipones u the conclusion that this appeal should be dismissed.
directs In directing his trustees to pay to his wife the annual income
retofore arising from his estate, the testator intended to give her disere-
by this tion as to the way she would dispose of that money for the main-
aded by ! tenance of their children. She is expected to exercise that dis-
a period cretion with impartiality and wisdom. It may be that in the past
of bene- the mandate imposed upon her has not been discharged in a satis-

nsistent g factory way, but it is expected that she will in the future treat all
of this her children in a most just, equitable and impartial way.

0 would H On the other point in issue, 1 agree with the construction put
ron, b on the will by the Appellate Division.

rohibit Appeal dismissed with costs.

light b

¢ 1 OLDRIEVE v. ANDERSON CO., LTD
rt iron

Ontaria Supreme Court, Appellate Division, Meredith, €'.J.0., Garrow, Mac-

on the laren, Magee and Hodgins, JJ.A. January 10, 1916

method 1. SaLk (§ 1 D—20)—LuMBER IN EssE—EFFECT OF INSPECTION AND ACCEP-
efeat o 4 TANCE—CAVEAT EMPTOR

4 The inspection of a quantity of lumber in esse at the time of the
ing the sale, followed by an acceptance of the shipment, brings into operation

the rule of caveat emptor to exclude any implied warranties and settles
4§ all questions as to quality and quantity

i thes |Towers v. Dominion Iron Co., 11 AR, (Ont.) 315; Janes v. Just, LR
s Chief 3 3 Q.B. 197, applied.]

itwhich

peal on ArreEaL by the defendant from the judgment of the Junior Statement
3 Judge of the County Court of the County of Elgin, in favour of
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the plaintiff, in an action to recover a balance of the price of
lumber sold to the defendant company. Affirmed

S. H. Bradford, K.C., for appellant company.

A. A. Ingram, for plaintiff, respondent.

Garrow, J.A.:—The plaintifi had a quantity of white ash
lumber manufactured and piled at Dutton station for sale, and
the defendant entered into negotiations with the plaintiff for its
purchase.

One Schriner, a buyer for the defendant, came to Dutton and
saw the pile, and made some, but not a complete, examination
of it.

The plaintifi's price was $45 per thousand ft. Schriner
informed the plaintiff that the defendant would only purchase
subject to what is called “national inspection,” a term well
understood in the lumbering trade. To this the plaintiff at the
time objected, and they parted without making a bargain.

Negotiations were subsequently renewed, and in the end the
plaintifil agreed to accept national inspection. Then the defen-
dant’s manager, Mr. Charles G. Anderson, and a Mr. Inglis
acting for the Fisher Car Body Company of Detroit, to whom the
lumber in question had been resold by the defendant, came to
Dutton, met the plaintiff there, and the lumber was inspected
loaded on cars, and shipped, apparently to Detroit.

The defendant now contends that some 9,920 ft. more of No.
1 lumber was in the quantity inspected and shipped than, under
the terms of the agreement, the defendant was obliged to take
for which the defendant claims a reduction at the rate of $20 per
thousand. The defendant also contends that a cash allowance
of 2 per cent. is customary and should have been allowed. The
learned Judge held in favour of the plaintiff on both contentions,
and I agree with his conclusions.

The first contention is, I think, concluded by the inspection and
delivery at Dutton. The goods were in esse from the beginning of
the negotiations—not goods to be manufactured. The rule caveat
emplor therefore applied to exclude implied warranties. See
Jones v. Just (1868), L.R. 3 Q.B. 197, at p. 202, And the inspec-
tion, followed by the acceptance and shipment away, settled all

other questions, both of quantity and quality, in my opinion.
See Towers v. Dominion Iron and Metal Co. (1885), 11 A.R. 315
I am unable to see any evidence in the case sufficient to justify
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rice of a holding that the defendant is entitled to the 2 per cent. trade 3

discount which is claimed. R

The appeal should be dismissed with costs. : Ovnatavs f
MacrLaren and MaGeg, JJ.A., concurred, L [

te ash Merepiti, C.J.0.:—I agree with the conclusion of my brother  Co. Lo !
e, and Garrow that the appeal fails and must be dismissed. Meredith.C.4.0 |
for its ‘ I should have agreed with my brother Hodgins if I were able

to take the same view of the facts as he has adopted. |
m and In my opinion, the proper conclusion upon the evidence is [
nation that, when the appellant took delivery of the lumber at Dutton,

it accepted it as answering its contract with the respondent. }
hriner It would, I think, be most unjust, after what took place at |
rehase Dutton, to permit the appellant to take the position in which ,
1 well my brother Hodgins puts it, of having taken delivery, reserving |
at the or retaining the right to claim to recover for breach of the respon-

dent’s warranty as to the quantity of No. 2 common.
id the ! Honains, J.A., dissented. Appeal dismissed. “,': "'J,,‘\ [
o LINDSAY-WALKER v. HILSON.
[nglis MAN.

Manitoba Court of Appeal, Howell, C'J .M., Perdue, Cameron and Haggart, g
m the ‘ JJ.A. March 27, 1916 C.A ‘
me to 1. Evioence (§ VI F—542) —PAROL EVIDENCE TO SHEW LIABILITY ON
ected, IMISSORY NOTE—DIRECTOR AND CORPORATION

i

The general rule that parol evidence is inadmissible to vary the terms
of & written contract applies also to a promissory note, and it is not open
»f No to the managing director of a corporation to shew by extrinsic evidence

i that the liability on a promissory note signed in his individual capacity
under intended to be that of the corporation, which shortly afterwards

: went into liquidation

take, . 52 (2) of the Bills of Exchange Act, R.S.C. 1906, ch. 119, con-

20 per Wilton v. Man. Independent Oil Co., 25 D.LR
= . L.R. 628; Crane v. Lavoie, 4 D.L.R. 175, 22 Man. L.R H
wance 3 Madden v. Cox, 5 A.R. (Ont.) 473; Fairchild v. Ferguson, 21 Can. 8.C.R
The -\ 184, referred to.)
- - 2. Buas axo Nores (§ 1 D 1 —32)—Liasiniry oF DIRECTOR SIGNING NOTE
tions, OF CORPORATION—MpEANING oF “1"" on “Wg."
The word “we' instead of * used in a promissory note signed by
an officer of a corporation in his individual eapacity does not neces-
n and sarily imply that the note was that of the corporation
g ot \rreaL from a judgment dismissing an action on promissory  Syatement
caveat notes.  Reversed.
See W. P. Fillmore, for appellant, plaintiff.
1spec- H. F. Tench, for respondent, defendant,
»d all R . )
" l_ l he judgment of the Court was delivered by
0. N : : :
e HaGGart, J.A.:~—This action is upon three promissory notes aegart, s A
. 315 )

" for £50 each all bearing the same date and maturing respectively
ustify



LiNpsay-
WarLker
"

Husox

Haggart, J A

Dominion Law Reports. |27 D.L.R.

in 45, 60 and 70 days. The form of the note in each case is the same.
The wording of one is sufficient for our purposes. The first note

is as follows:
Winnipeg, February 10, 1914
$50

Forty-five days after date we promise to pay to the order of Lindsay-
Walker Company, at our office, fifty 00,100 dollars with interest at the rate
of per cent. per annum. For value received

Fred Hilson

The trial Judge nonsuited the plaintiff, who appeals on the
ground that pavol evidence was admitted, contradieting the terms
of the instruments.

Hilsons, Ltd., a corporation, were indebted to the plaintiffs
The defendant Hilson was their managing director. The plaintiffs
collector called on the defendant with the unsigned notes. The
defendant signed them and gave them to the collector without
any discussion. Shortly after the making of the notes Hilsons
Ltd., went into liquidation. The defendant says he intended to
use a rubber stamp printing the name of the company above
his own. Nothing further was said or done until after the company
went into liquidation.

In Chapman v. Smethurst, [1909] 1 K.B. 73, Channell, J
on p. 76, in considering the question as to whether the company
or managing director was liable on a L)!'nllli\'\nl‘) note in an action
against the managing directors, says

That depends upon the intention of the parties, which intention I think
must be gathered from the terms of the document alone

On the appeal from this judgment Kennedy, 1 cites with ap-

ame volume

proval the above quotation upon p. 930 of the
The deferdant also contends that the use of the word “we

in the promiss ry note implies that there was an intention to have

the notes signed by the company. It was permissible to the maker

to use either the word “we’" or

Sub-see. (2) of see. 52, of the Bills of Exchange Act (R.S.C

1906, ch. 119), enact= that
In determining whether a signature on a bill is that of the principal or
snt by whose hand it is written, the construction most favour

that of the
able to the validity of the insrument is to be adopted

As in the case of other contracts the note must be in writing,
and it is subject to the ordiiary rule that oral evidence is inad-

missible in any way to contradict or vary its effect.

Skl o
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The law is discussed and the authorities are given in Faleon-
bridge on Banking, 2nd ed. at p. 532.

It is not open to the defendant to show by extrinsie evidence
that the liability is that of the insolvent company and not that of
the defendant.

The question has been considered in our own Courts in Wilton
v. Man. Independent Oil Co., 25 D.L.R. 243, 25 Man. L.R., 628,
and Crane v. Lavoie, 4 D.L.R. 175, 22 Man. L.R. 330. Seec also
Madden v. Cox, 5 A.R. (Ont.) 473, and Fairchild v. Ferguson,
21 Can. S.C.R. 484,

The appeal should be allowed, and judgment entered for the
plaintiff for $150 with interest at the legal rate of five per cent.
from February 10, 1914, the date of the notes, with costs of the
Court below and of this appeal and the judgment entered for the
defendant in the County Court will be set aside.

Appeal allowed.

BRANDEIS v. WELDON,

Brawh Columbia Court of Appeal, Macdonald, C.J.A., and Irring, Martin,
Galliher and MePhdlips, JJ.A., January 6, 1916

I Hoserrars (§ T—4)- PATIENT DROWNED DURING ABSENCE OF NURSE
PROBABILITY AS TO NEGLIGENCE IN CARE AND VIGILANCE

A patient in an apparently normal condition, and in no apparent
need of any special attention who, during a short absence of the nurse
in charge, leaves the room and ix on the following day found drowned in
w ereek in the proximity of the hospital, presents no case from which a
Jury could reasonably find the physician or his nurse guilty of want
of reasonable care in discharging their duties and should therefore be
withdrawn from their consideration; the fact that the defendant failed
to timely notify the authorities of the patient’s disappearance is imma-
terial in the absence of evidence that such failure was the eause of the
patient’s death

(Hillyer v. St. Bartholomew's Hospital, [1909] 2 K.B. 820; Foote v
Greenock Hospatal, |1912] 8.C. 69, refe to. Compare Lavere v. Smith's
Falls Public Hospital, 26 D.L.R. 346, 35 O.L.R. 98]

ArreaL from the judgment of Hunter, C.J., in favour of the
plaintifi in an action for negligenee in caring for patient at hospital,
Reversed.

Alexander Macneil, and H. A. Maclean, K.C'., for defendant,
appellant.

A. B. Maedonald, for plaintifi, respondent.

MacpoNawp, CJ.A:—1 think the appeal must be allowed.
There are only two items of negligence charged against the deten-
dant in this case, and one is that there was negligence on the part
of his servants or nurses in not preventing this unfortunate plain-
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tiff’s wife leaving the hospital some time between 10 and 11 o’clock
on the night in question.

The only thing that could be discovered in the nature of ev-
dence on that point is that the nurse had seen her at 10.15.  She
was then in a normal condition, she was improving, her tempera-
ture had been improving, she was cheerful, there were no indica-

tions of irresponsibility or that she needed special looking after
or watching. The nurse came back approximately an hour after-
wards and found her gone.  She had got up and taken her clothes,
with the exception of two small articles.  The nurse assumed that
she had gone home.  The doctor was away and nothing was done
until the next morning, when the hushand came to inquire for
his wife, and was told she had gone home, and then the police were
communicated with, a search was made for her, and her body
was found in the creek.

On the evidence it seems to me that reasonable men could
not find that the defendant or his servants were guilty of want of
reasonable care in the discharge of their obligations towards her.

The other branch of the case turns on the fact that the plain-
tiff was not notified of the disappearance of his wife until next
morning. It is evident if there was any want of reasonable care
in visiting her after 11 o’clock that the earliest time for notifying
the plaintiff should be fixed only at a time shortly after 11 o'clock
when the nurse went to her room and found that she had gone
away, assuming that there was an obligation to notify in the case
of an apparently sane person leaving the hospital of her own accord.
There was no evidence to shew that failure to notify was the
cause of death, in other words, that she was not already dead
when the nurse discovered her absence.

The onus was on the plaintifi to shew that the death was caused
by the failure of the defendant to notify, and there is not a tittle
of evidence on this point.

IrvinG, J.A. -1 think the Judge should have withdrawn the
case from the jury on the ground that there was no evidence of
want of care on the part of the hospital staff. There was nothing
in the history of the ease to shew that it required watching. There
was no reason to anticipate that the woman would leave the
hospital, and no reason to suppose, if she had left, that she would

do anything else than return to her own people.
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lock It is for the Judge to determine whether there is any case to B.C.
go to the jury before he allows the jury to deal with it at all. [ C. A
a¥e think he should have taken it away on the above grounds. gt
She There is a report of a case in England not unlike this. There “,“'v-n"s'
. the plaintifi’s husband, some months previous to the accident -
L ; A . Irving, J.A.
T out of which the action arose, had suffered from delirium tremens
fter 3 and had been received into the Infirmary of St. George in the
Sop East. The patient was shortly afterwards discharged as cured
hes. and some months later was brought in again with a certificate
hiat from the local doctor that he was suffering from fits, and he was
one put into the fits ward, a reference being made on his eards to his
for previous admission.  He shewed no symptoms of violence, but
— after a few days, when the nurse who was in charge was away,
sy he broke through the window and threw himself down and was
killed.
uld : The widow brought an action on the ground that more vigil-
t of g ance should have been exercised.  That is the point in this action.
- g The case was tried before Baron Huddlestone who gave judgment
\in- in her favour. This was a‘ftf~|'\\':|rnl.~' reversed in the Court of
il Appeal, which held that no evidence of negligence was disclosed.
by The ease hilh‘ l'll'\'l‘l‘ been fully reported, but it is mentioned in
e Bevan on Negligence. .
ke In the case before us there was no evidence to cause anyone
) to anticipate that the woman would behave as she did behave
.”". and therefore there was no case to go to the jury.
‘b; k GALLIHER, J.A.: 1 agree, Galliher, J.A
Ir;“; Marmiy, J.A: 1 agree.  Even assuming that the husband — Marin, 3.4
w should bave been notified when the patient’s absence was dis-
covered, the only possible inference was that she was already
4 dead when her absence was discovered, and therefore the notifi-
‘:|:. eation would have been futile.
McPriLLi AT am in agreement with what my brothers MePhillips JA
say, but I wish 10 add that it is a matter of regret that the verdiet
"'t of the jury has to be overborne.  However, the hospital authori-
of ties in this case did all that the law requires, which was the pest
ng care that physicians and nurses could give under the circumstances.
i There is no evidence that the physicians and nurses were not
llul. competent and that reasonable care was not exercised.
e

That being so, the decision in Hillyer v. Governors of St. Bar-
tholomew's Hospital, [1909] 2 K.B. 820, 78 L.J.K.B. 958, is really
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B.C. the governing decision supplemented also by Foote v. Greenocl
C A Hospital, [1912] S.C. 69. Apart from a special contract the
Branpeis  managers of a publie hospital are not responsible for the patients

0 they receive, provided they exercise due care in selecting a com-
LDON, . .

—_— petent staff. I consider that in this particular case the attendance
McPhillips, J.A . 4 i g :
upon this patient was in its nature professional attendance and

the professional attendants would be called upon to do all that
i was reasonable and proper consistent with their professional
knowledge, and I cannot see that there was any absence of that.

I feel very much impressed by the language of Lord Loreburn
in Kleinwort Sons v. Dunlop Rubber Co., 23 T.L.R. 696, at 697,

Rl dealing with the verdict of the jury:
18 [l To my mind nothing could be more disastrous to the course of justice
4 l . than a practice of lightly overthrowing the finding of a jury on a question
L% vt B

of fact. There must be some plain error of law which the Court believes has
affected the verdict of some plain miscarriage before it can be disturbed
In the present case in my opinion there was error of law as

there was no sufficient evidence to be submitted to the jury in the
establishment of negligence, and it is plain that there was no

sufficient evidence to suggest the finding of the jury.
I would refer to the case of Cooke v. T. Wilson, Sons & Co.,
(1915),32 Times Law Rep. 160, Lord Justice Phillimore at page 161.
In my opinion the jury could only come to one conclusion in

this case and that conelusion should have been that there was
absence of negligence and, being of that opinion, I consider that
it is a proper case for the Court of Appeal to overthrow the verdict

—_

of the jury. Appeal allowed.
ALTA. JOHNSON v. MADSON.

Alberta Supreme Court, Appellate Division, Scott, Beck and Simmons, JJ

8.C March 3, 1916

1. Vexvor axp pUrcHAser (§ 11—30) —Forecrosure—Pracrice—FarLure
TO APPEAL AGAINST ORDER NISI

Where in an action for specific performance of an agreement for the sale

of land an order nisi is not appealed against within the manner and period

preseribed by the rules, and having been refused leave to appeal after the

time has expired, the order of sale founded upon it must likewise stand.

Statement ArpeaL from the judgment of Stuart, J., refusing to set aside
an order of sale in an action for specific performance. Affirmed.

A. H. Clarke, K.C., for plaintiff, respondent.

S. C. Woods, for defendants, appellants.

The judgment of the Court was delivered by

Scorr, J.:—The action is for specific performance of an agree-
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ment for the sale of land, the plaintifi and the defendant Taylor
being the vendors. 8
On December 18, 1914, the Master at Calgary made an order  Jouxsox
nist, declaring that the agreement mentioned in the statement

'
Maps=on
of elaim should be specifically performed, declaring that certain .

\
sums were due thereunder to the plaintifi and defendant Taylor - :
respectively and directing that, upon payment thereof with |
interest by the defendants or either of them, the plaintiff and |
defendant Taylor should convey the lands to the defendants and |
that, upon default in payment, the plaintifi might apply in
chambers for an order cancelling the agreement or for an order . ! ‘
for the sale of the lands.

Default having been made in pavment the Master on Sep-
tember 21, 1915, ordered that, upon the plaintifi depositing with
the clerk a sufficient transfer ol the lands with the certificate of
title thereto, the lands should be sold under the direction and with
the approval of a Judge of the Court. |

On November 3, 1915, the defendant gave notice of motion
of an application by way of appeal from the order of sale and
by way of a substantive motion for an order re setting aside

[ both the order for sale and the order nisi upon certain grounds
3

e stated in the notice.

o9 This application was heard by my brother Stuart, who, on

November 15, 1915, dismissed the appeal from the order for sale
and also the substantive application to set aside that order and

the order nisi. No reasons for the dismissal were given by
him in writing but he informs me that, upon the hearing of the
application, he expressed the view that, as the order nisi had
not been appealed against, the order for sale being founded upon
it must stand.

Apparently by reason of the view then expressed by him the
defendants on November 26, 1915, gave notice of an application
for leave to appeal from the order nisi. This application was
dismissed by my brother Stuart, December 6, 1915.

This appeal is from the order of November 15, 1915, refusing
to set aside the “judgment given and order for sale made herein”
the grounds of appeal stated relating solely to objections to the
making of the order nisi.

In my opinion my brother Stuart was right in the view he
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expressed that, if the defendants were dissatisfied with the order
nisi, they should have appealed against it in the manner pre-
scribed by the rules. Not having done so within the preseribed
time and having been refused leave to appeal after that time had
expired, both that order and the order for sale founded upon it
must therefore stand. T would dismiss the appeal with costs.
Appeal dismissed.
URSULAN v. FOLEY BROS.

Nova Scotia Supreme Court, Graham, C.J., and Russell, Longley, Drysdale
and Harris, JJ. February 26, 1916.

Triar (§VC 1—285)—ACTION FOR DEATH OF WORKMAN—GENERAL
FINDING BY JURY NEGATIVING NEGLIGENCE—SUFFICIENCY,
A general finding by a jury in an action for negligence causing the
death of a workman by the fall of lumber which he was engaged in
removing, that the death was not caused by the negligence of the defend-
ant, thereby sufficiently covers any allegation of negligence in the action,
rendering it unnecessary for them to make more specific findings as to
whether the accident was caused by the negligence of defendant’s em-
ployees or the defective condition of the plant
ArpreAL from the order for judgment in favour of defendants
in an action brought by the administrator of the estate of a work-
man in the employ of defendant, who died from injuries received
from the fall of a number of pieces of lumber which he, with
others, was engaged in removing from the place where the lumber
was piled.  Affirmed.

R. H. Murray, for appellant.

H. Mellish, K.C., for respondent.

DRYSDALE

—The motion herein against the order for judg-
ment granted on the findings of the jury in favour of defendants
and for a new trial was based upon the allegation that in the ab-
sence of any answer to question No. 4 the order for judgment was
improper. No. 4 was an inquiry as to whether there had been any
negligence on the part of defendants’ employees that caused the
death of Vasile Ursulan. The jury found in answer to question
No. 1 that such death was not caused by the negligence of the
defendants, and plaintifi’s counsel contended that this may well
be and yet that there might be a finding of negligence against
employees. Whether the answer to question No. 1 covers the
negligence referred to in question No. 4 obviously depends on
the charge of the trial Judge and after an examination of that
charge 1 think it quite clear that the answer to question No. 1
must be treated as covering any allegation of negligence alleged
in the action.
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The trial Judge's report as to what occurred on the jury's N.S.
return when the findings were handed in is conclusive, however, 8O
on this point and puts an end to any contention thereon made  {gsyran
hefore us.  The appeal must be dismissed with costs l"n:| = !

Granasm, Cu., concurred. Bros.

RusseL, J.:The plaintiff is administrator of Vasile Ursulan  goeen, s |
deceased, who was employed by the defendants at the terminal {
construetion work in the eity of Halifax. He was performing
duties which required him to assist in removing some pieces of
lumber from a pile 8 or 9 ft. high for the purpose of sawing them

!
into smaller pieces to be placed under a derrick. In the process '
of removing the lumber the conditions were in some way disturbed
o that three or four heavy planks fell upon him and killed him,
His case is that the lumber was carelessly and improperly piled |
and that the defendants are therefore responsible for his death,
There was not much evidence of negligence, if indeed there was
any. It is even quite possible that if a verdiet had been found
in favour of the plaintiff, based upon the assumed negligence of
the defendant, it would have been set aside as against the weight
of evidence, |

The question was left to the jury whether the death of Ursulan
was caused by the negligence of the defendants and the jury ans-
wered it in the negative,

There was a further question, “ Did the death of Vasile Ursulan

cear by reason of the negligence of any of defendants’ employ-

|
I
I'his was not answered by the jury in terms but the trial Judge l
isked the jury if by their answer to the first question they meant 1
to convey the idea that there was no negligence on the part of ,
the company or any of its servants, to which they replied that M
this was their view, or that it was what they meant by their finding. {
Ihis incident does not oceur in the stenographer's report but is ‘
communicated by the Judge who tried the cause. '
The only point remaining to be considered is the contention i

|

Judge to put to the jury the following questions: |
i

|

I. Was the death of the deceased caused by u defeet in the condition
or in the arrangem

it of the plant intended for or used in the business
2. If so, in what did such defeet consist? 3. Was
the death of the deceased eaused by reason of the negligence of any

of the defendant

1627 p.L.R.
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person in the serviee of the defendant who had any superintenden
entrusted to him while in the exercise of such superintendence? 4. 1
50, of what did such negligence consist? 5. Was the death of the deceased

caused by reason of the negligence of any person in the serviee of the
employer to whose orders or directions the deceased at the time of the

injury was bound to conform and did conform?

The trial Judge considered these questions unnecessary i
view of those he had already put to the jury and I am of opinion
that his judgment to this effect was right. If the pile of lumbe
can be considered a part of the defendants’ plant the jury ha-
negatived any defect in its condition. They have also negatived
any negligence on the part of any person answering the deseriptior
in the third question tendered or in the fifth question. There is
therefore, no reason that 1 can discover for setting their verdict
aside and I should dismiss the appeal with costs

HARrgis,
be dismissed. There was no misdireetion in the charge so far a-

[ agree that the motion for a new trial should

I am able to find, and there is very little, if any, evidence of negh
gence and the jury has found against the plaintiff. The only
difficulty I had on the argument was oceasioned by the fact that
the jury did not answer the third question and this has bee
removed by the statement of the learned trial Judge to the effect
that when the verdict was rendered he asked the jury what the
meant by their answer to the first question, and they explained

that it meant that there was no negligenee on the part of th

defendants or any of their employees.  Unfortunately the steno
grapher had for some unexplained reason left before the verdict
was rendered and this important part of the trial was not reported
I understand the same thing has happened on other oceasions, an
in future I think the stenographers should understand thut
their work is not completed until the jury is discharged.
Appeal dismissed

ALLEN v. EVANS.

Alberta Supreme Court, Appellate Division, Scolt, Stuart, Beck and
MeCarthy, JJ., February 19, 1916

1. Parrsersaie (8 VI—20)—DISSOLUTION OF PARTNERSHIP AT WILI
RIGHT TO PORPEIT PARTNER'S SHARE FOR NON-PAYMENT OF DF
1O FIRM —ACCOUNTING
Where no time is fixed for the duration of a partnership, it is presun
to be one at will, terminable by any partner at any time; and thoug
a partner’s non-compliance with a demand by the other partners to pu
a debt due by him to the firm s ground for a dissolution, they o
except by process of law or an agreement to that effect, forfeit o

i
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acquire his interest in the firm in satisfaction of the debt, and must
account to him for his share in the assets and the profits, up to a rea
sonable time after notice of such demand, subject to the deduction of
the amount of his indebtedness to the firm

ArreaL by the plaintifi from the judgment of Simmons, J.,
in favor of the defendants in an action for accounting by partuer
Reversed.

J. A. Ross, for plaintifi, appellant

W. Rea, for defendants, respondents.

T'he judgment of the Court was delivered by

sScort, J.:—About the end of 1911 the plaintiff, the defendant
Evans and one Smith entered into partnership for the purpose
of carrying on a commission business at Edmonton. The business,
which appears to have been confined to the sale of horses, com-
menced on January 1, 1912, and was carried on under the name
of “E

one Stimmell for $800. By the terms of the partnership agreement

ans and Smith.” It was purchased as a going concern from

the plaintifi was to furnish the money for the establishment of
the business and was to be entitled to a one-third interest therein
and to one-third of the profits.  The amount required to establish
it was the $800 paid to Stimmell.  Of this amount the plaintifi
paid 8500 at the time of purchase and a note was given for the
remaining $300 which was afterwards paid by the firm. The plain-
tiff appears to have been a sleeping partner in the firm, Smith was
its auctioneer, and Evans, the book-keeper and manager

I'he plaintiff admits that he has received his share of the profits
up to the end of 1912, but he alleges that Evans, although re-
peatedly requested so to do, has not, since that date, made any
return of the profits, or paid him anything on account thereof,

About December, 1912, the plaintifi became indebted to the
firm for stock purchased by him therefrom to the amount of
£370.10.  This having remained unpaid and the firm requiring
the money to defray pressing liabilities, Evans advanced the
amount to the firm. Sometime in January, 1913, the three partners
being present, Evans demanded the amount from the plaintiff,
and told him that he would either have to pay or get out. The
evidence clearly establishes that all the parties understood that
the effect of the demand then made by Evans was that, unless
the plaintiff paid up, his partners would take over the plaintifi’s
interest in the business in satisfaction of his debt. The plaintiff
states that he refused the demand and then stated that the business

ALLEN

Evans

[
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was good enough for him to stay in it. Smith states that the
plaintiffi’'s only reply was that the business was good enough,
while Evans states that the plaintiffi made no reply. It must,
therefore, be assumed that the plaintifi did not aceept of the
ultimatum presented by Evans,

The plaintiff, not having paid his indebtedness at that time,
Evans appears to have taken it for granted that he was no longer
interested in the partnership business or in its assets,

Defendant Dyson hought Smith's interest in the business for
£300 about the end of February, 1913. He desired to acquire
a half interest and would not buy if the plaintifi retained his
interest. He was informed by Evans that the plaintiff no longer
had any interest and, relying upon Evans’ statement and without
consulting the plaintiff, he bought Smith’s interest and also one-
sixth interest from Evans, paying the latter £150 therefor. Evans
and Dyson went into partnership on March 1, 1913, under the name
of “Evans and Dyson” and its business was carried on at the
premises occupied by the former firm.

The plaintiff claims that he is still a partner in the business.

Smith states that until he sold out to Evans the plaintifi continued
to be a partner while Evans claims that the plaintiff ceased to
be a partner or to have any interest in the property of the partner-
ship when he omitted to comply with the demand to pay the
amount due by him. The trial Judge has found that the subse-
quent conduet of the plaintiff in taking his business to other
auctioneers, or getting business for them and in other respects,
was such as to lead to the conelusion that the plaintiff considered
that he was no longer a partner, and, as there was evidence to
support this conclusion, his finding to that effect should not
be disturbed.

The finding of the trial Judge on this question is not clear
as to the date upon which the dissolution took place. His finding
being that it took place by reason of the non-compliance of the
plaintifl. with the demand to pay the debt due by him. Had he
then accepted the terms then proposed to him and agreed to
give up his interest in the partnership in satisfaction of his debt
the dissolution would have taken place at that time, but not
having aceepted these terms, he was at least entitled to a reason-
able time to consider the proposal. What would be a reasonable
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that the time it is difficult to determine, but, in view of the statement by ALTA.
enough, . Smith that, until he sold out to Dyson at the end of February, s (
It must, the plaintifi remained a partner, and the fact that the term of ALiRN
i of the 3 the new partnership of Evans and Dyson began on March 1 ¢

Evaxs
following, the dissolution should be deemed to have taken place

hat time, A at the end of February, 1913
no longer

Scott, J,

The trial Judge has found that the plaintifi was bound to
accept Evans’ ultimatum to pay the amount due by him or
siness for get out, and that not having paid it, the remaining partners
) acquir were entitled to treat him as no longer a partner, giving him
ined his credit for the $:
10 longer

379.10 for his interest
As no time appears to have been fixed for the duration of the
| without partnership it was a partuership at will which could be determined

also one- by any partner at any time. At the time he delivered his ulti-

r. Evans matum to the plaintifi Evans was entitled to dissolve the partner-
the name ship unless the plaintifi paid up, but, in my view, he was not
n at the entitled to say to him, as he in effect did say, * Unless you pay
up I will not only dissolve the partnership but Smith and I will
business take over your interest in the partnership in satisfaction of your
ontinued debt.” The firm could have sued the plaintifi for the debt, but,
ased  to in the absence of any agreement on the part of the defendants,
partner- P I know of no way by which his partners could acquire his interest
pay the g in the partnership except by process of law.

1e subse The note for $300 given to Stimmell for the balanee of the
to other purchase money was paid by the firm. The books of the firm do
respects, not contain any entries showing how this payment was charged.
nsidered The plaintiff states that Evans told him that it was charged to
dence to

him, and deducted from his share of the profits. Smith states
uld not

that Evans told him it was so charged. Evans' evidence upon
this question is contradictory. He at first stated, “1 think the
wt clear i $300 was paid out of all the profits, I don’t think it was charged
s finding to Allen’s share. The only thing I am sure of is that the note

e of the was paid.” Later on in his evidence he states positively that it
Had he g was paid out of the general profits. In view of the plaintifi’s
greed to ! admission that he was to pay the whole $300 and of the

his debt admissions made by Evans to the plaintiff and Smith I think the
but not reasonable conclusion is that it was paid out of the plaintifi's
| reason- share of the profits.

asonable The business of the firm appears to have been a profitable




ALTA.

ALLEN
Evans,

Seott, J,
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one as its books show that the net profits for the year 1912 exceeded
£5,400. Evans and Smith appear to have concluded that, as they
were doing all the work, they were not getting the share of the
profits to which they were entitled and they therefore proposed
to the plaintiff in December, 1912, that they should each receive
a salary of $100 a month. The plaintiff assented to this on con-
dition that he should have the use of the firm's stable. Smith
agreed to this but Evans made no reply. The plaintiffi assumed
that the matter had been so arranged, but, upon going to take
possession of the stable, Evans refused to let him have it. The
latter states that he objected to carrying out the arrangement
because he would not let the plaintifi have the stable. It is there-
fore apparent that Evans and Smith are not entitled to claim the
$100 per month.

In view of what I have stated, I am of opinion that the plain-
tiff is entitled to a one-third interest in the property of the part-
nership and in the profits for the months of January and February,
1913, subjeet to a deduction of $379.10 the amount of his indebted-
ness to the firm. A reference to take the partnership account is
unnecessary as the amount which the plaintiff is entitled to receive
in respeet of his share can be ascertained from the evidence given
at the trial,

As to the value of the plaintifi’s interest in the partnership
estate, the evidence of Smith is to the effect that shortly before
Evans delivered his ultimatum, he (Smith) offered to sell his
interest to the plaintifi for $400 or to buy his interest for the
same sum. This appears to me to be a reasonable indication of
its value at that time. It is true that Smith shortly afterwards
sold his interest to Dyson for $300 but it is shown that he was then
ill and that, being unable by reason of this illness to fulfil his
duties as auctioneer, he had been obliged to employ Dyson to
fulfil his duties. He may, therefore, have sold at an under value.
I would place the value of the plaintifi's interest at $400.

The books show that the net profits of the business for January
and February, 1913, amounted to $440.20, but against the January
receipts was charged the auctioneer’s license fee of $25 for the
whole of that year, while only one-sixth ($4.17), is properly charge-
able against the receipts for those months, This would increase
the net profits for those two months to $451. 1 would fix the

~t
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xceeded amount which the plaintiff is entitled to recover at $175, made
as thev up as follows:—His share of the partnership assets, $400; one- B.C.
» of the 1 third of the profits for January and February, 1913, $154.10 = et
roposed : S.')."::Llll: less the amount due by him to the firm, $379.10= l':\tNH.
receive E £175.00.

§ s i - Seutt, J
on con- T'he plaintifi has not made out any case against the defendant

Smith Dyson. The only charge against him in the statement of claim

ssumed i that the defendants were striving to sell and dispose of the
to take ! partnership business and of this there does not appear to be
t. The any proof. He would, therefore, have heen entitled to his costs
gement against the plaintiff were it not for the faet that in his statement
s there- of defence he alleges that the plaintiff had absolutely no interest

vim the in the partnership business after first January, 1913, and was
not entitled to any returns from it after that date, thus taking

» plain- upon himself the responsibility of disputing a portion of the plain-
e part- tiff’s elaim upon which I hold he is entitled to succeed. | therefore
bruary think he should be deprived of his costs, but the plaintiff <hould
lebted-

ount 1s

not be given costs against him.

I would allow the plaintifi’s appeal with costs against defend-
ossive ant Evans alone, according to column 1 of schedule € and would
» given direct that the judgment in the Court below be reversed and
Judgment entered thereon for the plaintiff against defendant Evans
nership alone for $175 with costs on the above mentioned scale.

balore Appeal allowed.
ell his THE KING v. COURTNEY.
for the i Erchequer Court of Canada, Cassels, J., March 15, 1916

tion of I Easixext pomais (8 T E T 166) - Compexsation —GROCERY  AND
rwards . LIQUOR BUSINESS — LICENSE - ELEMENT OF VALUE
I'he defendant J. C. had been carrying on for a long period a grocery
18 then and liquor business in the premises expropriated.  The liquor side of
il hi | the business was being operated at a profit, while the grocery did not
1 s vield large returns.  The liquor license was only good for one year, and
son to its renewal was dependent upon a petition being endorsed by a eertain
number of the ratepayers. Moreover, it was granted to the individual
value only so long as he continued in business in the same premises; and the
defendant was an old man. At the time of the expropriation it was
:Idm shown that prohibition legislation was impending which would
& wve put an end to the de ant's sale of liquor.

Uary * Held, that under all the cireumstances the Court, in determining the
wmnuary amount of compensation, was not called upon to dee; whether the
license was an interest in land and value the same separately, but that
the proper principle to follow was to compensate the defendant for the

harge- value of the premises to him and the loss of his business as 0 whole

‘or the

icrease INnvorMaTION exhibited by the Attorney-General of Canada, <tatement

fix the ‘ secking to have compensation assessed by the Court for certain
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premises in the City of Halifax used at the time of expropriatior
for the purposes of a grocery and liquor business.

T. 8. Rogers, K.C., and T. F. Tobin, K.C., for plaintifi.

H. Mclnnes, K. C., and H. Mellish, K.C., for defendants.

Cassers, J.:—This is an information exhibited on behalf of
His Majesty the King to have it declared that certain land
vested in His Majesty and to have the compensation assessed

The case was tried before me at Halifax on June 3 last,

It was agreed at the close of the case in Halifax that a mem-
orandum should be put in setting out the various statutes relating
to the licensing of public houses, shops, ete., in Halifax, and a
written argument by counsel on the question whether in assessing
compensation any regard should be had to the fact that Courtney
held a license permitting him to sell liquors. This statement and
arguments of counsel were received towards the middle of January
last.

The expropriation plan was registered on February 13, 1913
and the compensation has to be assessed as of that date. The
property in question is situate on Pleasant St., in the City ot
Halifax, having a frontage of 64 ft. 7 ins. on the east side of
Pleasant S8t. On the south side of the property is a lane, called
Gas Lane, with a width of about 20 ft., extending from Pleasant St
This lane forms the southern boundary of the property. The
lot has a depth of 177 ft. and a width at the rear of 87 ft.

The defendant Courtney purchased this lot in 1883 or 1881
and erected thereon at that time the buildings now on the lot
The front part of the lot on Pleasant St. is used as a grocery
store. The rear part is utilized as a store for the sale of liquors
and is entered from Gas Lane. Prior to moving into the present
premises the defendant Courtney carried on a similar business
on premises situate on the opposite corner, commencing in 1871
and continuing until 1884, when he removed to the present site

During all the years from 1874 to the present time, Courtney
had a shop license to sell spirituous liquors. The Crown offers
$12,800. The defendant claims $30,300. The offer of the
Crown is made up as follows: Land $3,300; house $8,400 and
1095 is added for compulsory taking. Nothing has been allowed
for good will, loss of business, value of the license, ete. The
defendant acquiesces in the allowance for the house of $8,400
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priatior but claims, according to  Mr. Roper's evidence, $4,000 as the CAN.

value of the land, a difference of $700. Ex.C

i If the sole question for determination were the value of the ..
I'ue Kine

dants : premises, the land as it stands with the buildings, and no question t

s " . Covrrsey
wehalf of of good will, loss of business, or value of the license came in
ands are question, 1 would consider the offer of the Crown of 811,700 a Coasels.
T very liberal one. The way in which the valuator approached the

\ g subject is certainly a favourable one from the landowners’ point

a mem- of view. To value the land as if it were vacant and the house for

relating what it would cost to replace it is hardly arriving at the market
. and a value of the premises as they stand.  The government valuator
\ssessing was in a difficult position as he had nothing to guide him in the
. way of sales of similar property.
ent and ‘ I do not think the valuation has been made on a proper basis
January i The defendant, as far as I could judge, is a respectable man. He
has continuously ecarried on business at the premises in question
3, 1913 E and the opposite corner sinee the vear 1874—about 39 vears
e. The ! G During all this time he has had a shop license (which has been

City of . continued during 1914 and 1915 after the expropriation). In

gide of addition, a point not referred to, he has had his home sinee 1884
. called 2 above the shop. His returns from the grocery business for an aver-
sant St b age of 15 years prior to expropriation have netted him an average

The by between $400 to $500 per annum and from the liquor business
ft. 1 an average of from 82,000 to $2,500 per annum. Altogether, in
or 1884 1 addition to his residence, he has had from $2.500 to $3.000 net
the lot } receipts from the premises per annum.

grocery It seems that a shop license is only good for one yoor and

liquors 1 then can only be renewed on a petition endorsed by a certain

present 3 number of the ratepayers and is granted to the individual and only
usiness 1 so long as he continues in business in the same premises. I do not
in 1871 think I am called upon to deal with this ease as if the sole ques-
nt site : tion were: Is a license of the character of the one in question an

surtnes interest in real estate for which compensation can be allowed?
1 offers i The defendant is entitled to be compensated for the value of
of th : the premises to him and the loss of his business. Here are premises
00 and occupied since 1884 in which the defendant has carried on a pros-
lowed perous business. He had the grocery business and the liquor

The ‘ business continuously carried on since 1873 and his license con-
$8,1400 f tinuously renewed.
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What compensation is he entitled to for the loss of this business?
The question of compensation is a difficult one. It must be more
or less conjectural. The defendant is a man well advanced in yvears
and lately has not been in very good health, necessitating the
employment of an extra elerk.  On his death the license would
no longer be an asset.  Moreover, the temperance agitation and
probable prohibition is something not to be lost sight of. A
considerable number of beer drinkers would leave the vicinity
when the works now under construetion are finished.

On the whole I think if the defendant is allowed $17,000 to
sation for compulsory taking,

include everything, including compe
he will be fairly compensated. I understand' the Crown makes
no claim for rent or for oceupation of the premises sinee February,
1913. 1 therefore allow no interest as the oceupation is of more
value to defendants than interest.  The defendant is entitled to
the costs of the action.

If the defendants fail to agree as to the settlement for dower,
a reference will be necessary, the costs to be borne by defendants,
and the money ean be paid into Court.

./lu/gmu nt accordingly

Annotation Eminent domain Expropriation for Dominion public works
Compensation Allowance for compulsory taking Liquor business
License.

Compessation Geskeracey -~ Under the provisions of the  Dominion
Expropriation At (RS.C 1906, ch. 143, see. 8), when the Minister of any
department charged with the construction and maintenance of a public work
deems it wdvisable to expropriate any land for the purposes of such public
work, he shall deposit of record in the office of the registrar of deeds for the
county or registration division in which the and is situate, o duly authenti
ented plan and deseription of such land, and upon such deposit being made
the land shall become and remnin vested in His Majesty,  Following upon
this, in order to have the compensation payable to the owner aseertained
the Attorney-Ceneral of Canada may eause to be exhibited in the Exchequer
Court of Canada an information, setting forth, among other things, the
names of the persons having any estate or interest in or encumbrance upor
the land taken, and the sums of money which the Crown is ready to pay in
respect of sueh estate or encumbranee,  In this way the owners and encum
braneers are made defendants in the expropriation proceedings

It s now settled law in Cannda, following the decisions of the Englis)
Courts, that the night to compensation always exists where lands are taken
and where, but for the statute authorizing such taking, an action would have
lain.  Paradis v. The Queen, | Can. Ex. 191 at 193, The Queen v. Barry
2 Can. Ex. 335 The principles upon which such compensation is assessed
in the English Courts have been in the main adopted in the Canadian Courts
See The Queen v. Barry, 2Can. Ex. 333: Be Natwnal Trust Co. £ C. P K. Co
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1siness”? 1 Annotation (conlinued)  Eminent domain Expropriation for Dominion CAN.
ublic works Compensation Allowance for compulsory taking
iquor business - License. Annotation

n vears 15 D.LR. 320, 20 O.LR. 462, In Dodge v. The King, 35 Can. S.C.R. 149
ing the i 155, Idington, J.. in delivering the judgment of the Court, said: —*The

womore

warket priee of lands taken ought to be the promd focwe basis of valuation in
» would :
warding compensation for land expropristed. The compensation for land
on and used for a special purpose by the owner, must usually have added 1o the
of. A ustal market price of such land a reasonable allowance measured by possibly
vicinity the value of such use, and at all events the value thereof to the using owner
. il the damage done to his business carried on therein, or thereon, by reason
of his being turned out of possession In referving to this opinion in Th
000 to b King v. Macpherson, 20 D.LR. 985, 15 Can. Ex. 215 at p. 217, Cassels, J

taking, suvs: 1 think a careful analysis of the authorities as o whole will show that

the above is an aceurate and concise statement of the law that should govern
In Cedars Rapuds Mfg. Co. v. Lacoste, 16 DLR. 168, at 171, [1914] AC
ruary, 360 at 576, Lord Dunedin says: “The law of Canada as regards the prineiples

makes

{ mor upon which compensation for land taken is to be awarded is the same as the

law of England And he adds It has been expluined in numerous cases,
nowhere with grenter precision than in the coase of To Be Lucas and Chestorfield
Gax and Water Board, [1909] 1 K. B, 16 where Vaughan Willisios and Fleteher
dower L Moulton, LJJ., deal with the whol

Later on he states the following propositions 1) The value to be paid

tled to

suhyjee

exhanstively and aceurately

wlants,
for 15 the value to the owner as it existed at the date of the taking, not the

value to the taker 2) The value to the owner consists in all the advantages
dingly which the land possesses, present or future, bat it i< the present value alone
]

of sueh advantages that falls to he determined
vorks
liness 3 Comrvisony Tanina Seecian Avvowasce - Inoaddition to the market

lue of the land the Court may, in its diseretion, add 10 per centum of
MIon 3 siuch value to the compensation, beeause of the compulsory taking and the
of any fact of the owner being turned out of possession See per Burbidge, J., in
ie work Symonds v. The King, 8 Can 22; per Kdington, J.. in Dodge v. The
King. 38 Can. S.C.R. at pp. 135, 156; per Cassels, J., in The King v. M

i public
for the g sherson, 15 Can, Ex., at p. 283, per Audette, J, in Ragmond v. The King,
ihentt 1 16 Cane Ex. 1 and per Anghin and Tdington, J). in Hunting v. The King

2 miade case recently decided in the Supreme Court of Canada on appeal from

W upon L he Exchequer Court, but not vet reported In that case, Cassels, J., the
tained ] trial Judge, had allowed the 10 per centum, and ax the Chief Justice and
hequer Dufl, 0, affirmed the judgment below, it s a fair predieation that four of
gs, the 4 the Judges of the Supreme Court in the Hunting ease sanetion the prineiple
¢ upor of such allowance. On the other hand, Brodeur, ), in the Hunt

0 CHSC, WIS
pay in ' of opimion that the 10 per centum in sueh enses ought not 1o be allowed
eneum 4 il the propriety of it has been challenged by other Judges o« well as by

text-writers.  See per Hodgins, J., in Ke Natwnal Trust Co, 15 DR, 320

Enalis) 20O0LR, T4 Cripps on Compensation, Sthoed., po 111 Ay

on Damages
taken i P 225, The preponderance of authority is that the Court has o diseretion t

1 have make the additional allowanee in question

Barry Liquok Licexse—In the ease above reported there was 1 liguor license

— {5 held by the owner at the time of the expropriation. “The point was raised at

ourts the argument that the license by itself was an interest in land for which com
R .Co pensation might be allowed. 1t will be observed that the Court said that it
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Annotation (continued) ~Eminent domain —Expropriation for Dominion
ublic works Comp i All for pulsory taking
iquor business -License.

was not called upon “to deal with the case as if the sole question were: Is o
license of the character in question an interest in real estate for which compen-
sation can be allowed?”  But that the license was treated as an element in
the business of the defendant for the loss of which he was entitled to eom-
pensation is clear from the learned trial Judge's remarks. It is important to
note that Cassels, J., in The King v. Rogers, 11 Can. Ex. 132, dealt with the
ease of a liquor license which was similar to the one in question hiere, with the
exception that the law then allowed the license to be removed in the name of
the widow of a deceased licensee. He says (p. 135):—“ With respect to the
annual license held for these premises it appears that it could, as the license
luws then stood, be renewed in favour of the owner, or in e of his death,
of his widow; but no license could be granted to any other person for these
premises, 1f the owner sold the property the use to which he put it could not
be continued. That particular use therefore added nothing to the market or
selling value of the property. It enhanced its value to the owner, but not
its netual value. It seems to me, however, that the defendants are entitled
to its value to the owner at the time of the expropriation, having regard
to any use he could make of it, including, of course, the use he was then putting
it to.”

Re Cavanagh (1907), 14 O.L.R 3, is authority for the proposition that
a hotel license is a proper subject for compensation, the license not being o
personal right only but one attaching to the property. That cuse was decided
under the Dominion Railway Aet, 1903,

“In assessing compensation for the loss of licensed premises, evidenee i«
admissible that a license exists, and the compensation will be increased by
the fact that the premises were licensed.” Mayer on Compensation, p. 151
citing Belton v. London County Council. 68 L.T. 411, 62 LJQ.B. 30; Wadhan
v. North Eastern R. Co., 16 Q.B.D. 747,

The ease of Lynch v. City of Glasgow (1903), 5 Ct. Sess, Cas. 5th ser. 1174
is often relied on to support the doetrine that the loss of business which depends
upon & mere hope of existing conditions being continued, but which may not
be, ought not 1o be considered in assessing compensation in expropriation
cases.  There the pursuer was tenant of certain licensed premises under o
lease for years, and it was held that the expropriating authority was not
liable to pay the pursuer any sum for the chance of obtaining a renewal of
the lease. The Lord President, in giving judgment, says at p. 1180:

“1 think that the Lord Ordinary is correct in saying that there is no re
ported ease sinee the Aet of 1845 was passed, in which the ehanee of a tenant
or his suceessor, obtaining a renewal of his lease after its natural expiry
has been taken into account in assessing compeisation, although the ¢
must have oceurred very frequently, and if this be so, the present ense involves
a new departure of great importance and of far reaching consequences. It
appears to me that such a claim could only prevail if it was established that
the chance or hope of obtaining a renewal of a le after its expiry, is an
‘interest in the lands,” in the sense of the statutes, and T am unable to find any
warrant either in the statutes or in the decisions for adopting this view. A
lease during its currency has some of the attributes of a real right or interest
in lands, but the chanee of its being renewed by the personal volition of the
lessor, does not seem to me to be in any reasonable sense an interest in land
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\ominion Annotation (continucd) —~Eminent domain  Expropriation for Dominion
taking ublic works Compensation Allowance for compulsory taking
iquor business License.
ere: Is a : for the purposes of such a question as the present.”  Cussels, 1, in The King
compen v. Wilson, 22 D.LR. 555 (1914), 15 Can. Ex. 283, at 289, observes: “ Lynch
sment in v. City of Glasgow is a decision based upon the Land Clauses (Seotland)
to com i Act, 1845, which, as far as 1 can see, is practically the same as the English
rtant to : Lands Clauses Acts and our Expropriation Aet as construed by the various
with the decisions in this Court.” On the other hand, Riddell, J., expressed the view in
with the Re Cavanagh and The Canada Atlantic Railway Co., 14 O LR 3, that the
re in question (the Dominion Railway Aet, 1903, now R.S.C

name of statute th
A to the 1906, ¢h . i# 0 much broader in its provisions than the Lands Clauses
e license Seotland) Aet of 1845 as to entitle the owner of licensed premises in Canada

is death, to compensation for the loss of his chanee of renewal

for these Essestian Coaracrer oF Liquor Licesse - In the case of Hernandez
ould not v. The State SW. 170, the Court of Civil Appeals of Texas considered
arket or the nature of a liguor license ns an element of property.  The judgment
but not there lays down the doetrine squarely that a license to sell intoxicanis is not

entitled property within th

constitutional prohibition against deprivation of property
Neill, L, »
| putting liquors is neither a contract nor

¢ regard without due proc

veipo 171 YA lieense 1o sell intoxieating

n property right in the licensee, but a mere
permit to do what would otherwise be unlawful. 1t has none of the elements of

ion that ? property and confers none within the constitutional provision that no person

being » shall be deprived of life, liberty or property without due process of law

decided 4 Cuanees Morse

Re SOVEREIGN BANK OF CANADA; CLARK'S CASE.

Outarwo Supreme Court, A ppellate Division, Meredih, C.J 0., Garrow, Maclaren
Magee and Hodgins, JJ.A. Janvary 24, 1916

denee i

Wadhan 4 Invants (§ 1D 2260 LIABILITY A% CONTRIBUTORY UPON INSOLVENCY
OF BANK -~ Fanuge 1o pisarrigy - Ramipication
171 ] An infant who, within a reasonable thme after attaining wajority
fails to repudiate n pecting bank shares purchased during

4 faney and standing in the infant s name, thereby assumes the statutory

may not libilities in respeet thereto on the grovund of laches and aequiescenee

priation ¥ receiving dividends on the shares after attaining maj
q ratification of their ownership, and upon insolveney

‘ tutory double liahbility of sharcholders under sec. 125 of the Bank
was not R.S.CL1906, ch., 29, will therefore attach
wwal of b ) ArreEal (§ X1 7200 - WHEN LEAVE GRANTED - RELIEF TO CONTRIBU
TORIES

is no 1 Leave to appeal should be granted at the instance of o person who is

sought to be made lighle as a contributory, where there s reasonable

wround to suppose that the would-be appellant may obtain further relief

expiry and a prolongation of the litigation cannot be regarded as vexatious (Per

the ease Middleton, J.)

involves |See see. 101 of the Winding-Up Act. RSCO10906, e, 144

wes, | i :

sed that ArreaL from the judgment of Ribpery, .

under «

tenant

iffirming an order  Statement
Y. i a1 : of an Official Referee, under the Dominion Winding-up Aet, R.8.C",

find any
view, A 2 " s 4 R TIPENT]
iteimat upon the list of contributories in respect of her “double liability

1906, ch. 144, confirming the placing of the name of the appellant

noof the upon shares standing in her name, under the Bank Act.  Affirmed.
in land 1
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George Kerr, for Muriel . Clark, appellant.

Joseph Montgomery, for A. D. Clark.

J.W. Bain, K.C'., and M. L. Gordon, for the liquidator.

Riovere, J.:—In the office of the Official Referee in the wind-
ing-up proceedings, Miss Muriel I. Clark was placed on the ligt
of contributories in the Sovereign Bank of Canada for 5 shares;
she appeared and gave evidence, and her name was struck out of
the list; thereafter certain facts came to light shewing that her
evidence, while no doubt truthful, was by no means all the truth,
the case was reconsidered (no formal judgment having been taken
out), and her name reinstated. This proceeding, which her coun-
sel before me animadverted upon as most extraordinary, seenis
to me to be most just and wholly proper—precisely such as was
the plain duty of the Referee.  She now appeals.

The appellant, born on the 6th December, 1890, was living
with her father in Toronto; Mr. Stewart, the general manager of
the Sovereign Bank, was a brother-in-law of Clark’s; and Clark,
believing that an investment in the bank's stock would be re-
munerative, bought for his daughter some shares, paying for them
with his own money, but having the shares put in her name.

The following were the transactions:

1903, Dec. 31.  Transfer from Stewart “in trust”.. 1 share

1904, Dec. 11, ¥ & " % 2
1905, June 3. New stock allotted, May 8, 1905 1
- “ 13, Transferred by H. D. Eby i
1906, July 15. New stock allotted Mar. 31, 1906, .2
U7 . 7 shares
1907, Aug. 12, The capital was reduced by 259 13, =
Leaving in Miss Clark’s name 544 ¢

It will be seen that during all this time Miss Clark was an
infant: she did not know all the particulars—perhaps no par-
ticulars at all—but she knew she had some shares in the Sovereign
Bank, as I should judge from her own evidence: “I think I knew
I knew I had some shares
but I knew I had some shares.”

Dividends were declared from time to time; dividend cheques
were issued and deposited to the eredit of Miss Clark in the bank,

I didn’t know how many,

-~
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apparently without communication with her. There is one ex-
ception in the cheques produced—the dividend cheque for the
16th August, 1907, for 7, was paid on her endorsement, but in
December, 1907, the previous custom was reverted to.

Other moneys were paid into this account, and on the 20th
January, 1908, there was a balance to her eredit of $149.28
the bank had then got into difficulties, and the amount was
taken out of the Sovereign Bank and deposited to the eredit of
Miss Clark in the Merchants Bank of Canada on the last named
day-—of this at least $102.80 came from the dividends.

This account is still eurrent; it consists of the original sum,
$149.28, with a few trifling deposits and interest declared and
added from time to time: Miss Clark by cheque withdrew $110
on the 4th October, 1913, leaving then in the account the sum of
$03.03, thereby receiving $56.25 (at least) from the original
£149.28, and consequently (at least) $9.77 from the bank’s divi-
dends.

She was then of full age, and it is contended that this act
was a ratification.

Miss Clark says that, shortly after she came of age, she was
told that shares were bought by her father in her name; she knew
that the money in the Merchants Bank * came from the Sovereign
Bank:" her father told her that she “had some money in the
Merchants Bank from the Sovereign Bank.” She knew the
meaning of “dividends,” but didn't think she “bothered about
dividends;” and, “no matter whether it came as a dividend from
shares or not, " she was “ going to use the money when it was there
for herself;” she “understood that this was some money that
came from the Sovereign Bank in connection with these shares

some money connected with these shares that ™ her “father
had bought in her name.”

It seems to me that the only conclusion is that she knew or
believed that the money came from her ownership of shares in
the Sovereign Bank.

Before the Referee, her counsel took the position that the
liquidator had no right to recover back the dividends, the argu-
ment being as follows:

“7. The liquidator contends that, if Miss Clark is entitled to
repudiate double liability, she should pay back the dividends

she has received in respect of these shares; on the ground that,
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the contract being thus rendered void ab initio, she cannot retain
any benefit under it.

“8. This principle might be applied if payment of dividends
could have been considered as part of the original contract, as
would be the case if she had made some deal with these shares
and had received part payment. In such a case, if she repudiated
the contract, she might be asked to pay back the money so re-
ceived. Here the contract was complete when she paid for the
shares in full, and the dividends she. subsequently received were
undoubtedly dividends subsequently earned by the bank by the
use of her money ; and, as she is making no claim to get her money
back, the liquidator ean have no claim to get back from her the
profits earned with this money while she was an infant, and which
have been paid over to her; the money, having been bond fide
paid, cannot be recovered back: Langley v. Van Allen (1900),
32 O.R. 216; Smith's Leading Cases, 10th ed., vol. 2, p. 430."

The act of the appellant was an express ratification of the
ownership of the stock, as it seems to me. Upon the argument
before me, 1 asked Mr. Kerr if his client was willing now to
pay back the dividends—after consulting the father, he gave
a most reluetant consent that the money should be paid bhack,
but insisted on his client’s costs being paid (not, however, as a
condition, as I understood it).

It is, to my mind, too clear for argument that receiving any
part of the money made available by any proceeding, however
irregular, is a ratification of that proceeding: Clark v. Phinney
(1896), 25 S.C.R. 633; Steen v. Steen (1907), 9 O.W.R. 65, affirmed
in the Court of Appeal, 10 O.W.R. 720.

The act of Miss Clark in knowingly receiving money, to which
she was entitled only if she was the rightiul owner of the shares,
is, in my view, a ratification by a person after attaining majority
of the acts done in her name when she was an infant—this is
strengthened by the position taken before the Referee when she
did not repudiate the ownership of the stock.

I think the appeal fails, and must be dismissed with costs.

In this view, the appeal for an order making the father liable
on these shares also fails—1 do not think this a case for costs,

Muriel 1. Clark moved for leave to appeal from the order
of RippELy, J.

The motion was heard by MipprLeron, J., in Chambers.
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it retain > MiopreToN, J.:—Motion for leave to appeal to the Appellate

Division from the judgment of Mr. Justice Riddell dismissing 8.C
vidends the contributory’s appeal from the order of the Master placing Re
ract, as 3 her upon the list. ROVEREIGN

BaNk or
Canapa.

» shares The question appears to me to be one which justifies further

udiated _ consideration.  Miss Clark, while an infant, had stock in the Crans's
Vv S0 re- 1 Sovereign Bank, purchased for her by her father. This was, no Case
for the : doubt, intended by him as a gift to her. Seven shares were pur- Middleton, 1,
| were chased between the years 1903 and 1906. The capital was re-

by the ‘ dueed in 1907, so that her holdings became five and a quarter
money shares. While Miss Clark was yet an infant, the bank went into
her the liquidation, a receiver being placed in charge. An arrangement
1 which was made by which certain other banks took over the customers’
md fide

(1900),
0.

accounts where there was a eredit balance. A small eredit of
about $150 stood in Miss Clark’s name, it is said, derived in part,

at any rate, from dividends upon these shares. This amount

of the ] was transferred to her eredit in the Merchants Bank, and she
rument -‘, drew it from that bank. It has been held that this amounted to
wow to z such a ratification of the ownership of the shares that Miss Clark
¢ gave 3 g is now precluded from setting up her infancy as a defence to the
1 back, P double liability upon the stock in her name.
r, as a £ No doubt, in ordinary cases, an infant is called upon to re-

pudiate within a reasonable time after attaining majority : Edwards
ng any v. Carter, [1893] A.C. 360; but, where the liability is statutory
owever and does not arise from an express contract on the part of the
"hinney infant, the reasoning is scarcely applicable, and it may be that
ffirmed the liquidator cannot succeed unless he can shew an act of ratifi-

cation

1 which I cannot look upon the taking of the credit balance in the

shares, : account as being undoubtedly an act of ratification. It seems to
ajority b me that this is an act quite irrelevant to the issue. The money
this is B in the Merchants Bank was in no way ear-marked as the issue or

en she produce of this stock.
Ordinarily the act relied upon as amounting to the adoption
§ts, 1 of a contract during non-age must be one done with some intelli-
* liable gent appreciation of its significance. Here, this young lady is
ats, 4 sipposed to have intended to render herself liable for calls upon
order : this stock to the amount of $3525 by the withdrawing of this
’ small deposit from the Merchants Bank. The line of cases

1727 p..m
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referred to in Simpson on Infants, 3rd ed., pp. 41 and 42, does
not appear to have been adequately considered, for there‘is a
marked distinction between the position of an infant shareholder
with a company at the time of his attaining majority, as a going
concern, and where the company is being wound up.

This bank was in truth being wound up at the time the infant
attained her majority, although the winding-up order was not
made till subsequently. Proceedings had been taken at the time
of the bank’s failure looking to the nursing of its assets in the
hands of a receiver appointed by the Banking Association. A
winding-up petition was then presented, and enlarged from time
to time; but, when the winding-up order was made, this petition
was dropped, and a new petition was substituted. This, I think,
cannot interfere with the substance of the matter. At any rate,
in determining what is a reasonable time for repudiation, the
fact that the bank was in liquidation ought to be borne in mind.

As I understand my duty upon an application of this nature,
I should permit an appeal* where there is reasonable ground to
suppose that the would-be appellant may obtain relief by further
appeal, and a prolongation of the litigation cannot be regarded
as vexatious. This case is apparently one of great hardship, and
the appeal appears to me to be one clearly arguable. Leave will
therefore be granted.

Muriel 1. Clark appealed accordingly, and the liquidator also
appealed (by leave) from the order of RippELy, J., in regard to
A. D. Clark.

Garrow, J.A.:—Appeal by Muriel Inman Clark from the
order of Riddell, J., affirming the order of an Official Referee plac
ing her upon the list of contributories, and by the liquidator fron
the order of the same learned Judge affirming the order of th
Official Referce refusing to place A. D. Clark, the father of Muric
Inman Clark, upon the list—the appeals, which were closely r«

lated, having been argued together.

Muriel Inman Clark was born on the 6th December, 1800
and while she was still an infant, namely, in the years 1903, 1901,
1905, and 1906, her father, Mr. A. D. Clark, purchased certais
shares in the capital stock of the Sovereign Bank, in all seven,
in the name of his daughter. Of these, three shares were pur

*See sec, 101 of the Winding-up Act.
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chased from Mr. D. M. Stewart, the general manager of the bank,
who apparently held them in trust; one from a Mr. Eby; and
three, which had not been previously issued, from the bank.

The capital stock of the bank was afterwards by by-law re-
duced, and upon that reduction the shares now in question were
reduced to five and a quarter shares. The shares were all fully
paid-up.

On the 22nd day of December, 1913, the bank having become
insolvent, winding-up proceedings were commenced and the
liquidator was appointed. The claim now being made by him
is in respect of the double liability under see. 125 of the Bank Act,
R.8.C. 1906, ch. 29,

The bank had really been in financial difficulties for some years
previous to 1913. Down to the year 1907, dividends had been
paid upon the shares in question, but none after that year. Pay-
ments were made by cheques (some fourteen in all) in favour of
Miss Clark, all of which except one—dated the 16th August, 1907
—were placed to her credit in the books of the bank. The history
of the exception is not very clear. Miss Clark does not deny that
the blank endorsement upon it (there is no other) was made by
her. It bears upon its face the usual stamp by the bank’s teller,
as of a cheque paid across the counter. Miss Clark says she does
not remember the circumstances, which is somewhat singular,
for she was then a young lady of seventeen, and, so far as appears,
was not in the habit of handling many cheques. Altogether it
is, I think, a very reasonable presumption that she personally
received the money for the cheque from the bank.

When the bank was struggling to overcome its financial
difficulties, a number of its accounts were transferred to the
Merchants Bank, which, with other banks, was endeavouring to
assist the Sovereign Bank; and among the accounts so transferred
was the account of Miss Clark. The transfer took place on the
18th January, 1908, and the amount, largely, although not quite
entirely, made up of dividends upon the shares in question, was
$149.28.  Upon this account Miss Clark on the 4th October, 1913,
drew her cheque for $110, which was paid to her. The balance
still apparently remains in the Merchants Bank.

Riddell, J., held that, under the circumstances, Miss Clark was
a shareholder in respect of the five and one quarter shares, and
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(ﬂ"' therefore subject to the claim for double liability upon them,

8.C. and dismissed both appeals; and with his conclusions I agree.
Re An infant may by contract become the holder of shares in a
SOVEREIGN

Bawx 09 bank. The legal effect of such a contract is the same as that of

Caxava.  other voidable contracts of an infant, namely, that it is valid

06““ until repudiated. See Edwards v. Carter, [1893] A.C. 360; Viditz
ASE.

v. O'Hagan, [1900] 2 Ch. 87, at pp. 97, 98. And the repudiation
must, to be effective, take place within a reasonable time after
full age is reached: Holmes v. Blogg (1817), 8 Taunt. 35.

In I'n re Constantinople and Alexandria Hotel Co., Ebbetts’ Case
(1870), L.R. 5 Ch. 302, an infant had applied for and been allotted
shares. The head-note states that he attained his majority on
the 8th April, 1864, and the company went on till June, 1865,
when an order for winding-up was made. During this period,
though he did not appear to have acted as a shareholder, he never

took any steps to repudiate the shares, and it was held that he
was bound by his acquiescence and must be placed on the list of
contributories. When the case came first before the Master of
the Rolls, it appeared that the infant had, after attaining his
majority, executed a transfer of the shares, which appeared to

form an important element in his judgment, as indicating a clear
admission of ownership by the infant. But on appeal Sir G. M.

e

=

Giffard, L.J., expressly put his judgment on the single ground of 3
acquiescence, saying: “I do not rely on the transfer which he
executed, but on the ground that he acquiesced for a lengthened

B
S

period in being on the register.” See also to the same effect, where

o0 # T e el

Tt o L

a much shorter interval, namely, five months, was held to be
fatal, In re Blakely Ordnance Co., Lumsden's Case (1868), L.R.
4 Ch. 31.

Miss Clark knew that her father had purchased some shares
in her name. So much she admits in her rather reticent evidence.

!
: And the cheque of the 10th Angust, 1907, which she endorsed
i ; o and presumably . read, told her practically the situation as it is
.,i: Ih to-day. The cheque reads as follows: “Quarterly dividend No.
'I’ i :‘, 17. The Sovereign Bank of Canada, Toronto, 10th August, 1907,
i A No. 208. $7.87. Pay to the order of Miss Muriel T Clark,

seven 87 /100 dollars, being quarterly dividend at the rate of six

per cent, per annum upon five and one quarter shares in the
capital stock of this bank standing in her name.”

G
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Having such knowledge, there is not only no evidence of
repudiation or disaffirmance by her at any time prior to this
application, but there is, on the contrary, a distinet affirmation by
her of her apparent position of shareholder, by the withdrawal of
the money in the Merchants Bank nearly two years after she
had attained her majority—money which she must have known
represented the accumulated dividends upon the shares in question.

The appeal of Miss Clark, in my opinion, utterly fa

should be dismissed with costs. The appeal of the liquidator
should also be dismissed, but without costs.

Merepiti, C.J.0., and Maceg, J.A., concurred.

MacrareN, J.A.:—I am of opinion that the judgment appealed
from is wrong in so far as it is based upon ratification by the
withdrawal by Miss Clark after attaining her majority of a portion
of the money to her eredit in the Merchants Bank, which was
made up partly by deposits by her father and partly by moneys
transferred from the Sovereign Bank, the latter having been orig-
inally made up of dividends passed to her eredit.

The relation of a bank and its customer is purely that of debtor
and ereditor, and moneys deposited are not ear-marked in any
way: Foley v. Hill (1848), 2 H.L. C. 28. The cas
if she had the money in her pocket derived from different sources

is the same as

and she had used some of it for a particular purpose. It appears
altogether too remote to construe the drawing of money from one
bank as a ratifieation of what had taken place with another bank,
vears before, while she was an infant.

The case is not so clear when the liability is put upon the
ground of laches and acquiescence. She would be liable if she
did not repudiate within a reasonable time after coming of age.
What would be a reasonable time would depend on all the cir-
cumstances of the particular case. Here there were several
special circumstances that would tend to lengthen the time. It
appears that Miss Clark considered that her money had been lost.
The bank was in fact being wound up outside of the Act, and a
petition had been filed in Court, but not proceeded with, Finally
this petition was withdrawn, and a new one presented and acted
upon.

However, I am of opinion that, considering the lapse of time
between her coming of age and the time of the presentation of the
petition for winding-up which was acted upon, and the fact that
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she had not repudiated the shares before the commencement of
the actual winding-up, the appeal must be dismissed on the
ground of laches and acquiescence. It is a hard case, and she is,

in my opinion, legally liable only through the juggling of the
petition for the winding-up, and her thereby becoming legally
liable to the prosecution for the double liability.

Hobains, J.A., agreed with MacLAREN, J.A.
Appeals dismissed.

GIBB v. THE KING.

Supreme Court of Canada, Sir Charles Fuzpatrick, C.J., and Davies, Idington,
Duff, Anglin, and Brodeur, JJ.  December 29, 1915.

1. EmiNent pomaix (§ 111 C—135)—Exerorriation BY CROWN—NATIONAL
RAILWAYS —COMPENSATION —TOTAL OR PARTIAL ABANDONMENT
JurispicTion or HEQUER Court.

Under see. 23 (4) of the Expropriation Act (R.S.C. 1906, ch. 143),
the Exchequer Court has jurisdiction to adjudieate upon claims arising
not only out of a partial abandonment of property not required but
extends to claims for total abandonment as well, and upon the re-vesting
of land taken the owner is entitled to elaim compensation for damages
sustained in consequence thereof in either such event, the provisions
being applicable to expropriations for purposes of the National Trans-
continental Railway under Aet 3 Edw. VIL, ch. 71

[The King v. Jones, 44 Can. 8.C.R. 495, referred to.]

2. Damaces (§ 1T L 2—240)—ExprorriatioN BY CROWN—DEPRECIATION
BY DESTRUCTION OF MARKET PLACE—LOSS OF ENHANCED VALUE
BY ABANDONMENT OF WORK.

An expropriation by the Crown of property which is subsequently
returned to the owner, does not entitle 'LI‘ atter to damages for depre-
ciation in the value of the property arising from the destruction of a
market place suffered in common by all property owners in the neigh-
bourhood, nor for the loss of enhanced value by reason of the subse-
quent abandonment of the projected public work by the Government.

|Gibb v. The King, 15 Can. Ex. 157, affirmed by divided Court.|

AppEAL from the judgment of the Exchequer Court of Canada,
15 Can. Ex. 157, limiting suppliants on their petition of right.
Affirmed by divided Court.

G. G. Stuart, K.C., for appellants, cross-respondents.

E. Belleau, K.C., for respondent, cross-appellant.

Stk CrarLes Frrzeatrick, C.J.:—Assuming as both parties
to this appeal appear to have assumed throughout that the
Expropriation Act is applicable to the proceedings, I am of
opinion that the assistant Judge of the Exchequer Court
has misapprehended the provision of the Expropriation Act gov-
erning this matter. The wording of the statute is simple and its

meaning, I think, plain. Failure to regard the words of the
statute has led to the confusion and difficulties which the Judge
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diseusses in his judgment occupying many pages of the printed
case.

The lands in this cast were taken under the powers vested in
the Commissioners of the Transcontinental Railway by the
National Transcontinental Railway Act, 3 Edw. VIL, ch. 71.
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These powers which are contained in sec. 13 are, so far as material, Fiapatnick,C.J

very similar to those in sec. 8 of the Expropriation Act. This
see. 13 provides by sub-sec. 1:—

The Commissioners may enter upon and take possession of any lands
required for the purposes of the Eastern Division and they shall lay off such
lands by metes and bounds, and deposit of record a deseription and plan
thereof in the office for the registry of deeds, or the land titles office for the
county or registration district in which such lands are respectively situate;
and such deposit shall act us a dedication to the public of such lands, which
shall thereupon be vested in the Crown, saving always the lawful claim to

compensation of any person interested therein

The provisions of sec. 23 of the Expropriation Act are, I
think, applicable to expropriations under the National Trans-
continental Railway Act. See the case in this Court of The
King v. Jones, 44 Can. S.C.R. 495.

This see. 23, so far as material, provides by sub-sec. 1 that
whenever, from time to time, or at any time before the compensation money
has been actually paid, any parcel of land taken for a public work, is found
to be unnecessary for the purposes of such public work, the Minister may, by
writing under his hand, deelare that the land is not required and is abandoned
by the Crown.

And sub-see. 2:-

Upon such writing being registered in the office of the registrar of deeds
for the county or registration division in which the land is situate such land
declared to be abandoned shall revest in the person from whorm it was taken.
And sub-see, 4:—

The fact of such abandonment or re-vesting shall be taken into account
in connection with all the other circumstances of the case, in estimating or
assessing the amount to be paid to any person claiming compensation for the
land taken.

It will be observed that this section makes no new provision
as to any compensation or damages to be paid as between the
Crown and the person claiming compensation for the land taken,
but only declares that the fact of the abandonment shall be
taken into account in estimating the amount to be paid to any

person claiming compensation for the land taken.
The law casts the inheritance of land upon the heir and he
is the only person in whom it vests lands without his consent.
The power conferred upon the Minister by this section is a
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very exceptional one sinee it enables him to vest the land in a
person even against his will.  We might expeet that the rights of
persons affected by this arbitrary power would be carefully safe-
guarded by the legislature and that is what in fact we do find,
for I do not know that protection in a wider form could be afforded
to their interests than it is by sub-see, 4 of see. 23, This gives
the Court the most ample and general authority by simply pro-
viding that in estimating the compensation to be paid for the land
taken the faet of the abandonment is to be taken into account.

By see. 30 it is provided that if the injury to land injuriously
affected by the construction of any public work may be removed
wholly or in part, by (amongst other things), the abandonment of
any portion of the land taken from the elaimant, and the Crown
undertakes to abandon suc’i portion “ the damages shall be assessed
in view of such undertaking.” The intention of the legislature
. 23 and 30,
that the fact of the abandonment of the land is to be taken into
account in assessing in one ease the compensation for the land
taken and in the other for the injury to land injuriously affected.

is, I think, the same in the rule, laid down in both se

The values of the land at the date of the expropriation and at
the date of the abandonment have to be ascertained in the ordinary
way but otherwise, in my view, it is immaterial to inquire what
were the causes of the walue of the land at these dates.

The value of the land at the time of the expropriation is ordin-
arily the compensation which the owner is entitled to elaim. 1
refer to see. 47 of the Exchequer Court Act and also to the decision
of the Judicial Committee of the Privy Council in the Cedars
Rapids Mfg. and Power Co. v. Lacoste, 16 D.L.R. 168, [1914)
A.C. 569, to the effect that the compensation to be paid for land
expropriated is the value to the owner as it existed at the date of
the taking. If, by the inverse process to expropriation, the Min-
ister foreibly vests the property in him again, the value of the
land to the owner at the time of such revesting is an element to
be considered in estimating the amount to be paid to him.

Suppose a business that has had to be removed when the
property was expropriated; the property is abandoned by the
Crown; the business cannot be moved back again; it may he
years before the value can be realized, and meantime the owner
is compelled to hold it for its speculative prospective value. In

el s B ats 1n




27 D.LR. Dosminton Law Rerorrs.

taking into account the fact of the abandonment it might in such
case be that only the immediate value would be allowed by the
Court as a deduction from the compensation.

In a somewhat involved statement which, however, is baldly
printed, the Judge suggests that if the Crown is to bear decrease
in the value of the land, it should benefit by any appreciation.
He forgets, however, that this is an entirely one-sided power and
that while the Crown is not obliged to exercise it and would pre-
sumably only do so when such exercise would be beneficial to
its interests, it would obviously be impossible to force upon the
former owner the property for which he may have no use and
which he may not want and at the same time call on him to pay
for getting it a sum in excess of the compensation to which he
was entitled on the expropriation.

The form in which the proceedings were brought hefore the
Court, may have induced the error into which I think the assistant
Judge of the Exchequer Court has i+dlen. It is not, as he says,
an action for damuges resulting from the abandonment. Briefly,
he has treated the matter as if it were an option which the Crown
took on the property until the payment of the compensation with
a liability if it did not exercise the option to pay any damages
caused the owner. That, however, is not what the statute does,
It provides that, on the expropriation, the lands “shall be vested
in the Crown saving always the lawful elaim to compensation of
any person interested therein.”  The present case is remarkable
from the fact that the Government had the property valued and
filed an information in the Exchequer Court setting forth that
His Majesty was willing to pay compensation to the amount of
861,747.75. This sum, the defendants, by their statement of
defence, aceepted.  The parties were thus completely ad idem,
the land was transferred to and vested in the Crown and the
compensation agreed on.  Then by the Expropriation Act, as
amended by 3 Edw. VIL, ch. 22, there is added the power which
may never he exercised, of abandoning and re-vesting the property
in the original owner. It is more like the case between subjects
of an agreement for sale at a valuation with an agreement super-
added that the vendor will, at the option of the purchaser, within
a given time re-purchase at the then valuation of the property.
The cases are not, of course, identical, because the powers of the
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Crown both of taking and abandoning the land are compulsory
and as 1 have before said, 1 do not think the value at the time
of revesting is necessarily the amount for which the owner of
the land should be called on to give credit.

Although the appellants may not be free from blame for
the form in which their claim was presented to the Court, yet the
basis of the judgment, being an erroneous construetion of the
statute, justice requires that the ease should be sent back to the
Exchequer Court to determine and award the amount to be paid
to the appellants in respect of their claim for compensation for
the lands taken, taking into account in assessing such amount
the fact of the abandonment in conneetion with all the other cir
cumstances l)r ['I(' case,

I may add that I entertain no doubt as to the jurisdiction ol
the Exchequer Court, but if it were necessary to invoke it, I think
the elaim would be within par. (d) of sec. 20 of the Exchequer Court
Act.

Davies, J.:—This appeal is from a judgment of the Exchequer
Court of Canada awarding the suppliant $3,000 for damage-
sustained by him by reason of the abandonment and re-vestment
in the owners of a property in the city of Quebee, which had beer
expropriated by the Government of Cunada for the National Trans-
continental Railway.

The suppliant claimed that the lands and buildings had been
expropriated in January, 1911, and had not been revested in them
until July, 1912, and that while they were admittedly wortl
$61,747.75 in 1911 (that being the sum the Government tendered
and the suppliant agreed to aceept as their value), they had shrunk
in value when re-vested to the sum of $30,000, the difference being
the damages the suppliant sought to recover, viz., $31,747.75.

The evidence established the fact that there was a “boom’
in lands in that part of the city of Quebec, where the property in
question was situate, and at about the time these lands wer
expropriated, brought about in large measure by the belief eurrent
amongst the citizens that the principal or terminal station of the
National Transcontinental Railway was to be built on the sit
then occupied by the Champlain Market on or towards which the
buildings on the lands in question fronted. That the value o
these lands consisted largely in the fact that they so fronted on
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this market place on one side or end and on the river front on the
other where the farmers eame with their boats and produce to
the market and that this fortunate conjunetion enabled the owners
to rent their buildings for shops, stalls and stores at very high
rentals.  That the general anticipation was that the removal of
the market house would be followed by the building on its site
and the adjoining lands of the principal station of the National
Transcontinental Railway and that the subsequent change of
plans, the demolition and removal of the market house to another
site, and the construction of the principal station elsewhere eaused
a collapse of the boom and a great depreciation in nominal land
values, and by reason of these facts, as stated in the suppliant’s
petition of right, his lot of land and buildings

when returned by the Crown had depreciated in value to the extent of
$31.747.75.

That these were reasons and causes of the high values placed
upon the site and lands when expropriated and those placed upon
them when returned were elearly proved by the suppliant’s own
witnesses Collier, Hearn and Colston and were indeed elaimed
as existing facts and their reasons in the suppliant’s petition.

This elaim was not allowed by the trial Judge for obvious and
clear reasons. The Crown had the right to expropriate the
market site and buildings, to demolish the latter and build their
prineipal terminal station on that site and the adjoining properties
they expropriated or to change the terminal station site elsewhere
without being responsible for the rise or diminution in value of
any properties expropriated or otherwise which such changes
might cause.

The statutory right to abandon and revest these expro-
printed properties in their owners could, no doubt, only he
exereised subject to the payment of such damages or losses as
might have been caused to the owner in consequence of the Crown's
proceedings; but the sudden rise or fall in the value of the proper-
ties arising from such causes as I have mentioned could not
possibly be held 1o be such a “circumstance in the case’ as should
be taken into account ““in estimating or assessing the amount to
he paid to any person claiming compensation for the land taken.”
See sub-sec. 4 of see. 23 of the Expropriation Act, R.S.C., 1906,
ch. 143.)

They were not special damages suffered by this land alone, hut
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such us were shared in common by the land owners generally in the
neighbourhood.  They were not caused by the expropriatior
and the subsequent re-vestment of appellant’s land, but by th
change of market-site and Transcontinental prineipal station-sit«
and, in fact, had nothing to do directly with either of these act
of expropriation and re-vestment. This sudden rise and fall in the
temporary speculative value of lands in that section of the cit

were, no doubt, as shewn by the evidence, caused by publie belicf
that the market-house site would become the terminal site of th
Transcontinental, and to the subsequent change in that respe

made in the Government's plans.

Under the circumstances, therefore, and with the evidenc
before him the learned trial Judge was right in my judgment
in rejecting these fluctuating or speculative prices as the standar
by which to estimate suppliant’s damages. He allowed $3,000
as a fair and liberal allowanee, 1 think, for the loss of rents the
owners sustained during the period between expropriation an
re-vestment of the property. The owner's possession had never
been disturbed and he continued to draw the rents which wer
shewn to have been substantially reduced. The owner also e-
caped the payment of the taxes during the same period, which |
should think must have heen considerable,

If, however, the owner had lost or been deprived of his right
to have sold his property at the high speculative values whicl
may have been reached and had given any evidence to that effect
I should certainly think such loss a legitimate damage which coul
be recovered because it would be special damage caused by direct
interference with his right to sell his property. If his jus dis-
ponendi had been, not technically but actually, prevented by the
expropriation and he had given any evidence to shew that he had
actually lost a sale at the highest figures spoken of I see no reason
why he should not be compensated for that loss.  The rule laid
down in the Cedars Rapids case, 16 D.L.R. 168, [1914] A.(
569,at 171,is that the compensation to be paid for land expropriated
is “the value to the owner as it existed at the day of the taking
It would seem to follow that in the ease of lands expropriated

by the Crown, with this statutory right of re-vestment subse
quently exercised, the loss which the owner actually sustained by
reason of his being deprived of the right to dispose of the property
during the time the title was in the Crown would be the measur
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of his damages. In the absence of any evidence of an offer to pur-
chase the suppliant’s right in the land, the question would be:
What would they have brought in the market if put up at auetion
subjeet to the exercise of the resvestment power by the Crown?
Cedars Rapids Mfg. and Power Co. v. Lacoste, 16 D.L.R. 168,
1014] A.C. 569, See also Pastoral Finance Association v. The
Vinister, [1914] A.C. 1083,

The trial Judge reviews the evidence given on this question
and coneludes most fairly, 1 think, that

t is impossible to find from it that an offer for ecither $60,000 or 870,000
w ever made the suppliant for the property before the expropriotion

He might have added or for any other sum either hefore expro-

priation or afterwards before re-vestment, for no specifie offer
ever was shewn to have been made by any one. The best that could
e said for the evidence on this point was Ramsay’s statement
that inquiries were made by speculators, after  expropriation,
who were willing to consider these large sums. But nothing ever
came of their consideration.

A syndieate of speculators was considering the matter, so
Mr. Hearn said:

We had that in mind (860,000, I don’t know that I would have given
that for it.  We had in mind that it was worth $60,000
But no offer ever was made to buy before or after expropriation
nor, in my judgment, does the evidence shew that any chance
of a sale at these figures was lost. Can it be doubted that if the
existence of any such offer could have been proved it would have
been, or if the reasonable chance of selling at the price of 860,000
could have been shewn that it would have been shewn?

It has been suggested that the ease might be referred back
and the suppliant given another “day in Court” to try and prove
this loss, but 1 can see no reason or ground for such an unusual
course and because of the absence of any such evidenee as I have
referred to and beeause I think the damages awarded ample 1
would dismiss the appeal with costs,

Ininaron, J.:—The respondent on behalf of the National
Transcontinental Railway, pursuant to the authority of 3 Edw.
VIL, ch. 71, on January 24, 1911, deposited in the registry office
in Quebee, a plan and deseription of eertain lands to be expro-
priated to serve said enterprise, and amongst said lands was a
parcel belonging to appellants.
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The parties hereto being unable to agree as to the compensa
tion to be given for appellants’ lands, the respondent, on Octobs
22, 1911, filed an information in the Exchequer Court of Canad:
for the purpose of determining same and offered thereby the sun
of 861,747.75 in payment thereof.  The appellants pleaded therete
aceepting said price.

On March 19, 1912, respondent filed a discontinuance, an
on July 15, 1912, the Honourable the Minister of Kailways an
Canals for Canada, gave notice to the appellants that the land
s0o taken were not required for the purposes of the Nationa
Transcontinental Railway and that the proceedings were aban
doned by the Crown.

Thereupon the appellants, on March 22, 1913, filed a petitio
of right in said Exchequer Court setting forth the foregoing fact
and further alleging that respondent became thereby proprietor
of said land and
that the land was

abandoned in the month of July, 1912, subject to paying
compensation to the suppliants (now appellants), for the value of the land s
taken and the damages aceruing by reason thereof

The petition proceeded as follows:

9. The said land was, on the 24th day of January, 1911, of the value «
£61,747.75, and at the time that the said land was returned to your suppliant
in the month of July, 1912, it had a value of $30,000 only

10. On January 24, 1911, the said lot was situate on a street boundir
the Champlain Market, a large and much frequented market place in th
City of Quebee, and it was anticipated at that time that the said market
removed would be replaced by the prineipal station of the National Tran:
continental Railway, and in fact His Majesty the King was under contrac
with the City of Quebee, to which the said market place belonged, to replac
the said market by the principal station of the said National Transcontinent
Railway in the City of Quebee,

11. In the month of July, 1912, when the said property was abandoned 1
your suppliants, the Champlain market had been removed and destroyed, I
and on behalf of His Majesty the King, and the proposal to erect the principa
or any, railway station for the National Transcontinental Railway had be
abandoned, and by re 1 of the foregoing the said lot of land whe
returned by His Majesty the King had depreciated in value to the extent «
$31,747.75

12. The suppliants were put to great expense by reason of the taking «
their 1 land by the Crown, and of the information filed for the purpose
determining the value thereof, to wit: in the sum of $500.

I set forth in full the only claims set up in said petition =

that there need be no misapprehansion of what the claim hereis
is. There might, T suspeet, have been other elaims arising fron
the interference for a year and a half with the appellants’ exer

(=)




The claim made for the difference between alleged values on
Pr | the date of registration of the plan and the date of abandonment
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nsa- cise of dominion over said lands or dealing with same. These, if CAN.
ber any existed, are not presented by the pleading. %
ada The appellants never were dispossessed.  The proceeding, it Ginn
sun i« said now, though not so alleged in the pleading, had injurious 'l'm.'l'\l.v..
ke effeet upon the appellants’ profits derivable from the letting of s
parts thereof to tenants. Some of the leases had expired pending
i the proceedings before the abandonment.
and o o . :
nd On account of the anticipated expropriation being likely to
e completed it was quite natural such tenants should look
».n:n ] clsewhere for places of business, or perhaps take advantage of
e the uncertainty of tenure to get better terms.  Although no ease
ton was made in regard theroto in the pleadings evidence was given
ks relative to the subject of losses caused by reason of such dis-
o turbance of the tenants and prospective lettings. Upon that evi-
dence the trial Judge allowed the sum of $3,000 in way of compen-
= sation for past and future probable losses oceasioned thereby and
d s osts to be taxed.
In his opinion judgment, the trial Judge held the appellants
not entitled to recover in respect of the claims set out in above
‘,‘”': recited pleading,
The claim for costs in and about the information seems to
ling have been dropped owing, it is alleged, to counsel for the appellants
”“ properly declining to be a witness. 1 presume the party and party
.ll“\‘ costs were taxed against the Crown on the discontinuance.  And
P if the solicitor and elient costs could not be agreed upon as charge-
laee 1 able to the Crown, it is to be regretted.
T I think it is also to be regretted that no evidence was presented
11 as to the amount of the usual assessment of the property, and
by taxes usually paid thereon. I understood it to be admitted that
b for two years pending the Crown's registration of title, no taxes
;':: i were or could be imposed and, hence, appellants benefited to that
b o i extent as result of that registration. .
- :: The disturbing effect upon leaseholds of a proceeding such as
t taken and kept open so long may not be fully compensated for
§ by what has been allowed, but that on the meagre evidence pre-
™ : sented and no elaim thereto having been made in pleading, seems
‘i i z}l to me all that can be claimed.
m




condition whie

In the case of land held for an investment the injurious effe

of such a proceeding as this in question, bevond ereating an unes
tainty of tenure on the part of the tenants and the disturbing effe
letrimental to the landlord, can be very little. In t}
case of land held for purposes of speculation, « ed
purpose, being put on the market for sale, the e loss of
e in o fluctuating market, by such proceedings as registrat

f an expropriation plan, might prove serim But if one |
he must pl nd prove it.  Here i neitl
pleaded nor proven

Again, it is to be observed that in such a case the conduet

the party who keeps silent and makes no move to expedite t}
lisposition of the elaim to expropriate has to be considered. H
certainly has not the right t t things drift as the appellants «
here, and neither do nor wihing to expedite matters, a
then claim his damages must b d on the result of the comm
negleet of himself and his oppo I'he non-registration of tl
noiice of abandonment illusty i

It was quite competent | llants to have gotten it reg
tered and if the expense int on that chargeable to ti
Crown, it would have part of the compensation the

entitled t¢

would, in such case
I think the appeal should be dismissed with costs
I'here is a cross-appeal which questions the jurisdiction of tl
Exchequer Court to determine the damages suffered hereiy
It

Court has not by virtue of sec. 23, sub-sec. 4, of the Expropriatio

s, I think, doubtful if, and arguable that, the Excheque

\et, jurisdiction to determine the compensation to be awarde
in case of an entire abandonment of all claims to expropriation
I'hat points to a case of damages being settled on the hearing «

the information. But, independently of that, I think that Cour

has jurisdiction to give relief in any case of the Crown taking

——
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cither permanently or temporarily, the lands of a subjeet, It has
taken for I8 months or more the lands of the appellants and they
should, T imagine, in a proper case be entitled to have indemnity
therefor from the Crown at the suit of a suppliant in the Exche-
mer Court,

I think the cross-appeal should also be dismissed with costs.

Duer, J.:—On January 24, 1911, the lands in respeet of the
taking of which compensation is claimed by the appellants were
taken for the purposes of the National Transcontinental Rail-
way, under the authority of ch. 71, 3 Edw. VIL, see. 13, by the
Commissioners appointed under that Aet, who on that day de-
osited a deseription and a plan of the lands in the office of the
egistry of deeds for the city of Quebee. On October 21 of the
same year, proceedings were taken by the Attornev-General of
Canada, professedly under the authority of see. 26 of the Expro-

i

ation Aet, ch, 143, RS.CL 1906, by way of information in the
Fxehequer Court of Canada on behalf of His Majesty, by which
nformation it was alleged that by the deposit of the plan and the
leseription just mentioned the lands had become and were then
vested in His Majesty and by which it was declared that His

Majesty was willing to pay the sum of $61,747.75 in full compen-
sation for the elaims of all the persons interested, and a declara-
tion was prayed that the lands were so vested and that the sum
ientioned was sufficient and just compensation.

Che appellants by their defence alleged that they were the
ole owners of the property, :n'w‘<-|)'wl the sum offered and prayed
tor judgment declaring that they were entitled to be paid the same:
he statement of defence was filed in October, 1911, but the At-
torney-General did not proceed to trial; and on Mareh 19, 1912,

notice of discontinuance was filed, and on July 15, 1912, the
following notiee signed by the Minister of Railways and Canals
md by Mr. Leonard for the Commissioners of the National

Franscontinental Railway was served upon the appellants:
Notice of Abandonment of lands taken for the National Transcontinental
Railway
In the Exchequer Court of Canada
Between: JAMES GIBB and FRANK ROSS, Suppliants
and
THE KIN Respondent
Registered in registry office, July 27, 1912, Served personally on suppli-
ants, July 27th, 1912, by Jean N. Fournier, bailiff.

1527 p.L.R.
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I'o James Gibb and Frank Ross, of the City of Quebee, of the Provin
of Quebee, on plan Estate James Gibb, and to all to whom these preser
hall come or to whom the same may in an coneert
Whereas the lands shewn upon and deseribed in the annexed plan ar
deseription have under the provisions of the Natior Iscontinent
Railway Aet, 3 Edward VIL, ch. 71, see. 13, been taker His Muje
the King g through The Commissioners of the Transeontinental R
vay for the purposes of a public work know: the National Tran
tinental Railway, the construetion of which publie work is under the ch
and control of I'he Commissioners of the Transcontinental  Railway
by the depositing of record in the office of the regi of deeds for
City of Quebee, in the Provinee of Quebee, on the 24th day of January, 191
of a duplieate of the said plan and deseription of the said land
And whereas no compensation mon | vet been paid by or on bel
of His Majesty for the said lands
And whereas the suid lands have been found to he unnecessary for t
purposes of the said publie work and the undersigned have deeided not
take the said lands for the purposes of the I railway
Now. therefore, pursuant to and | tue of the provisions of
the Expropriation Aet, R.S.( 1901 h. 145 and of s 207 of
Railway Aet, R.S.( 1906, ch. 37, amnd section 15 of the National Tra
continental Railway Aet, 3 Fdward VIL, eh. 71, and in pursuance of
withority in this behall vested in the undersigned, the undersigned
hereby declare and notify you that the said la re not required for
purposes of the said railway and that the said lands and the proceedir
foresaid are hereby abandoned by the Crown and by the said “The (
missioners of the Transcontinental Railway
In witness whereof the Minister of Railways and Canals has here
his hand and The Commissioners of  the 1 R
h cansed these pres to be exeeuted and the W of the (
missioners to be affixed under the hand of the Commission nd Seer
| fi nth of J 191 I, Cix ANE
\/ I { C'ar
I'he Commissioners of tl

Iranscontinental Ra
R W. Leoxarn
( e

Per Se

On April 19, 1913, a petition of right was filed by the appellant
claiming compensation and it is from the judgment given on tl
trial of that petition that the present appeal is brought

The ecase presented by the petitioners was that upon t |
deposit of the plan and deseription in January, 1911, the titl
the lands was transferred to the Crown and that in substitutic
for it a right to compensation became immediately vested in the
and that the amount of compensation to which they then beea

entitled was that admitted to be due to them (the sum

£61,747.75), by the discontinued information. They admittc &
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that on the return of the property the Crown beeame entitled to
credit for a sum equal to the value of the property ax of the
date of its return and aceepted it as payment pro tanto; but their
contention was that they were entitled to the residue of the sum
<o admitted to be due to them after making deduction of that sum
The advisers of the petitioners apparently assumed that see. 23
of the Expropriation Act applied and determined their rights

The Crown, relying upon this same seetion, took the position
that the Exchequer Court had no jurisdiction to entertain the
petition. The learned assistant Judge of the Exchequer Court did
not aceede to this view but rejected the elaim of the petitioners
for compensation for the value of the property taken—awarding
the sum of $3,000 as reparation for loss which the learned Judg
held to be reasonably attributable to the action of the Crown in
dispossessing the appellants,

I have come to the conclusion that both the advisers of the
Crown and the advisers of the appellants have misapprehended
the effeet of the statutory provisions which must be looked 1o
for the purpose of ascertaining the rights of the appellants. Thes
cnactments, I think, rightly construed confer no power upon the
Minister of Railways or upon the Commissioners to revest com-
pulsorily in the owners lands which have been taken under see
I3 of the National Transcontinental Railway Aet, or to require
the owners to aceept, in discharge of the statutory obligation of
e Crown to make compensation, anything but compensation
nomoney: and the notiee of July 13, 1912, was, consequently
without legal effeet. That is the position the appellants were
I think, entitled to assume; but their advisers having proceeded
on the assumption that the decision of this Court in Jones v
The King, 44 Can. S.C.R. 495, was conclusive against this view
of their rights, the petitioners by their petition presented their
claim upon the footing that there was a re<transfer of the lands
to them which must be treated as satisfaction in part of their
right to compensation—to the extent, as 1 have already said.

of the value of the lands at the time of re<transfer. While I think

the petitioners were entitled to claim  compensation without

deduetion; sinee, nevertheless, they have aceepted the re-transfer
and offered to submit to the deduction mentioned, that, I think,
i the footing upon which their claim should be now dealt with
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It will be necessary to refer to several statutes and it will b
more convenient, I think, to set out these enactments verbatin
before discussing the effect of them.

The statutory provisions to he considered are:

National Transcontinental Railway Aet, ch. 71, 3 Edw

VIL

Sec. 8. ~The Eastern Division of the said Transcontinental Railwa
extending from the City of Moneton to the City of Winnipeg shall be con
structed by or for the Government in the manner hereinafter provided
ind subjeet to the terms of the agreement

See. 9.—The construction of the Eastern Division and the operation
thereof until completed and leased to the company pursuant to the pro
visions of the agreement shall be under the charge and control of three com
missioners to be appointed by the Governor-in-Council, who shall hold ofhee
during pleasure, and who, and whose suecessors in office, shall be a bod
nscontinenta

corporate under the name of *“The Commissioners of the
Qailway” and are hereinafter called “the Commissioners

2. The Governor-in<Council may, from time to time, designate one of
the Commissioners to be the chairman of the Commissioners

See. 13, —The Commissioners may enter upon and take possession o
any lands for the purposes of the Eastern Division, and they shall lay off
such lands by metes and bounds, and deposit of record a deseription and plar
8, or the land titles office for the

thereof in the office for the registry of dee
county or registration distriet in which such lands respectively are situate
and such deposit shall act as a dedication to the publie of such lands, whicl
shall thereupon be vested in the Crown, saving always the lawful elaim t
compensation of any person interested therein

2) If the lands so required are publie lands under the control of the
Government of the provinee in which they are situate, a deseription and pl
thereof shall also be deposited in the department of the Provincial Gover
ment charged with the administration of such lands

See. 14.—The Governor-in-Council may set apart for the purposes o
the Eastern Division so much of any publie lands of Canada as is shewn |
the report of the chief engineer to be required for the road bed thereof, o

for convenient or necessary sidings, yards, stations and other purposes fi

use in connection therewith: and the registration in the office for the registry
of deeds, or the land titles office for the county or registration distriet it
which such lands respectively are situate, of a certified copy of the order
in-council setting the same apart shall operate as a dedication of the said

tern Division

lands for the purposes of the
Sec. 15.—The Commissioners shall have in respect of the Eastern Divi
sion, in addition to all the rights and powers conferred by this Act, all the
rights, powers, remedies and immunities conferred upon a railway compan
inder the Railway Act and amendments thereto, or under any gener
railway Act for the time being in foree, and said Act and amendments thereto
or such general railway Aet, in so far as they are applicable to the said rail
way, and in so far as they are not inconsistent with or contrary to the pro
visions of this Aet, shall be taken and held to be incorporated in this Act
R.8.C., 1906, ch. 37, Railway Act.:—
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See. 207, —Where the notice given improperly describes the lands or
materials intended to be tuken, or where the company decides not to take the
lands or materials mentioned in the notice it may abandon the notice and
all proceedings thereunder but shall be liable to the person notified for all

damages or costs incurred by him in consequence of such notice and aban-

donment, which costs shall be taxed in the same munner as costs after an
award

(2) The company may, notwithstanding the abandonment of any
former notice, give to the same or any other person notice for other lands or
materials, or for lands or materials otherwise deseribed. 3 Edw. VIL, ch. 58
sec. 166,

Exchequer Court Aet, R.S.C. 1906, c¢h. 140

Sec. 20.—The Exchequer Court shall have exelusive original jurisdietion

to hear and determine the following matters

a) Every claim against the Crown for property taken for any public
purpose;

b) Every els

im against the Crown for damages to property injuriously
affected by the construction of any public works;

¢ LEvery claim against the Crown arising out of any death or injury
to the person or to property or on any public work, resulting from the negli-
gence of any officer or servant of the Crown, while acting within the scope of
his duties or employment ;

d) Every claim against the Crown arising under any law of Canada
or any regulation made by the Governor-in-Couneil

¢) Every set-off, counterclaim, «

m for damages whether liquidated
or unliquidated. or other demand whatsoever, on the part of the Crown against
my person making claim against the Crown. 50 & 31 Viet. eh. 16, see. 16.
ion Act, R.S.C., 1906, ch. 143

In this Act unless the context otherwise requires

Exproprit

Minister” means the head of the department charged with the
construction and maintenance of the public work;

By “Department " means the department of the Government of Canada
charged with the construetion and maintenance of the public work;

See. 28.—Whenever from time to time, or at any time before the coln-
pensation money has been actually paid any parcel of land taken for a public
work or any portion of any such pareel, is found to be unnecessary for the
purposes of such public work. or if it is found that a more limited estate or
interest therein only is required, the Minister may, by writing under his hand
declare that the land or such portion thereof is not required and is al
by the Crown, or that it intended to retain only such limited estate
s is mentioned in such writing

andoned
interest

2) Upon such writing being registered in the office of the registrar
of deeds for the county or registration division in which the land is situate
such land declared to be abandoned shall re-vest in the person from whom it
was taken or in those entitled to claim under him

3) In the event of a limited estate or interest therein being retained
by the Crown, the land shall so re-vest subject to the estate or interest so
retained

(4) The fact of such abandonment or re-vesting shall be taken into
weount in connection with all other circumstances of the case, in estimating

Gine

Tue Kina

Duf?, J
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or assessing the amount to be paid to any person claiming compensation fo
the land taken. 52 Viet,, ch. 13, see. 23

See. 26.—In any ease in which land or property is acquired or taken fo
or injuriously affected by the construction of any publie work, the Attorn
General of Canada may canse to be exhibited in the Exchequer Court
information in which shall be set forth

a) The date at which and the wanner in which such land or propert
wis so acquired, taken or injuriously affeeted

b) The persons who at such date, had any estate or interest in s
land or property and the particulars of such estate or interest and of @
charge, lien or encumbrance to whieh the same was subject, so far as the s
can be aseertained

The sums of money which the Crown is ready to pay to such perso

respectively, in respeet of any such estate, interest, charge, lien or enet
branee; and

d) Any other facts material to the consideration and determination

the guestions involved 3o sush proneedings. 32 Viet., ohi 13, soe
Railways and Canals Aet, R.S.C. 1906, ch. 35
Nee, 7 I'he Minister shall have the management, charge and direet

f all Government railways and eanals, and of all works and property apy
tatning or incident to sueh raillways and canals, also of the collection of tol

n the public canals and of matters ineident thereto, and of the officers m

persons employved in that serviee. R.8.C., ch. 37, see. 6; 52 Viet., ch. 19, seq

Before giving my reasons for thinking that the notice o
July 15, 1912, was inoperative I make one or two observation
touching the positions respectively taken on behalf of the appel

rgument before us

lants and the Crown in the
On the hypothesis that section 23 applies, the contentio
advanced on behalf of the Crown that the Exchequer Court i
without jurisdiction to entertain the petition seems to be dispose
of simply by reference to see. 20 of the Exchequer Court Aet
and see. 13 of the National Transcontinental Railway  Aet
I'here is nothing in see. 23 indicating an intention to take awa
the right to compensation recognized by see. 13 and even assun
ing that sub=section 4 of sec. 23 ought to be construed, as the Crows
contends it should be construed, as limited, namely, to cases i
which the abandonment relates to part of the land taken only
it would still require very explicit language to take away all right
of compensation for loss oceasioned by the compulsory assumptio
of the legal title of the property. The general rule which enables
the subject to proceed by petition of right for compensation for
property which has found its way into the hands of the Crow

Feather v. The Queen, 6 B, & S.

7, at p. 293, and Windsor m

Linapolis Railway Co. v. The Queen, 11 App. Cas. 607, at pag
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614), would remain operative. 1 agree, however, with the appel-
ants that this is not the necessary reading of sub-sec. 1, the
construetion of which I proceed to consider with special reference
to the effeet attributed to the statute by the learned trial Judge.

The learned Judge appears to have taken a view, the practical
result of which is that, where see. 23 applies and lands taken are
returned under that section so that no part remains in the pos-
session of the Crown, the right of compensation is limited to com-
pensation for disturbance of possession. That, with great respeet
I think, is not the point of view from which the subject of com-
pensation is envisaged by sees. 22 and 235 of this statute,  To
prevent misapprehension, I note specially that | refer only to
sees. 22 and 23 and not to see. 30, which deals only with the
subject of injurious affection. It may be that sec. 30 approaches
the subjeet from the same point of view, but that question does
not arise and 1 express no opinion upon it at all. Seetions 22 and
23 must be read together. 1t is perfeetly true that, where see. 23
ipplies, the deelaration in sec. 22 that the lands become vested
in the Crown and that in substitution for the title, the translation
of which is thereby effected, there is vested in the owner a right
of compensation—it is quite true that this declaration must he
readd with the provisions of see. 23 empowering “the Minister™

compulsorily to re-vest in the owner the lands taken; but on the

other hand sub-sec. 4 of sec. 23 must be read with see. 22 and,
reading see, 22 and sub-see. 4 together, T aporehend it to be suffi-
ciently elear that the governing consideration in determining the
fiect of the two provisions is the faet that the linguage of see. 22
clearly imports that the compensation to which the owner becomes
thereby entitled is normally to be determined as of the date when
the lands vest in the Crown by the operation of section 22, In
Re Lucas and Chesterfield Gas and Water Board, [1909] 1 K.B.
16, Lord Justice Moulton said that the general prineiple of com-

pensation where land is taken under compulsory powers is that

"
the property is not diminished in amount but changed in form;
e see. 22 seems to be only an explicit statement of this well-
settled prineiple. That, as T have said, appears to be the governing
consideration for determining the joint effeet of these provisions
['he result then is that, for the purpose of ascertaining the amount
if compensation provided for in see. 22, vou must take into aceount

the fact that the land taken has heen compulsorily re-transferred

I'ne Kina,
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together with the other circumstances of the case; but you are to
take that fact together with the other circumstances into account
for the purpose of determining how much money ought to be paid
to the owner in order that he may receive in property and money
the equivalent in value to him of the property taken as of the date
when see. 22 became operative; that is to say, the date of the filing
of the plan.

One can easily conceive cases in which the question thus for-
mulated might present considerable difficulty. In the case before
us, which is a comparatively simple one, we have the formal offer
of the Crown and it is not disputed that the amount offered fairly
represented that to which the appellants were entitled, namely, the
value of their property to them; and it is not suggested, indeed it
could not be suggested, that in the circumstances this could be
anything other than the market value of their property in the
sense in which that phrase is used in the literature of compulsory
purchase. The only question of fact, therefore, upon which the
learned trial judge was called upon to pass was the question of
the value of the property at the date upon which it was returned.

If I had taken the view that the case ought to be dealt with on
this footing (that is to say, that sec. 23 is applicable), I should
not have felt embarrassed by the course on which the case pro-
ceeded in the Court below. As applied to the circumstances before
us, Mr. Stuart’s method of working out the statute proposed at
the trial and on the argument in appeal was, I think, substantially
the right method; and the principle upon which the appellants’
claim must rest (assuming always sec. 23 of the Expropriation
Act to be applicable), was,'T think, set forth with perfect clear-
ness in the petition of right. The evidence given on behalf of
the petitioners was explicitly directed to the precise point of
fact just indicated; and, I think, the result of the evidence is that
a deduction to the extent of $30,000 ought to be made from the
amount of compensation originally offered.

I come then to the point upon which I think, as I stated above,
the appeal should be decided, viz., that the notice of July 15,
1912, was inoperative in law.

The first point for consideration is: Does sec. 23 of the
Oxpropriation Act confer upon the Minister of Railways and
Canals authority to re-vest compulsorily in the. owner lands
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re to acquired by the National Transcontinental Railway Commis-

‘ount sioners under the authority of sec. 13 of the National Trans- 8. (
paid ‘ continental Railway Act? “Minister” in see. 23 is to be read Gisa
oney (in accordance with the direction of sec. 2 (a) and (b) as meaning Ta ’l\w
date the ‘

iling head of the department charged with the construction and maintenance of the Dutt, 3

public work.
B It does not appear to require argument (when the terms of sec
sore 7 of the Department of Railways and Canals Act are compared
offer { with those of the sections extracted above from the National

Transcontinental Railway Aet) to shew that the Eastern Division

virly

the : of the National Transcontinental Railway, although clearly
o it ‘ enough a “public work' within the words of sec. 2, sub-sec. (b)
i be of the Expropriation Act is not a “public work” with whose

the “construction and maintenance” the Department of Railways
o and Canals is “charged.”” The condition of the authority, there-
‘h"_ fore, of the Minister, under sec. 23, namely, that he shall be

the head of the department charged with the construction and maintenance
of the public work,

for which lands have been taken is in this case unfulfilled. The

1 of
1ed.

Lon case is not a case to which the authority of the Minister of Rail-
uld ways and Canals extends under that section; the language of
ro- the section itself excludes it.

e Moreover, comparing the provisions of the Expropriation
l!l" Act with the provisions of the National Transcontinental
ly

lailwvay Act, lands taken for the Eastern Division by the
its’

Commissioners seem to be clearly outside the contemplation of

ion sec. 23, By see. 13 of the former Act such lands not only become

"r'_ vested in the Crown, but become affected by a “dedication to
of the public” by the express words of the statute; that is to say, |
of

presume, affected by a “dedication” to the public purposes for

lat which they are taken—for the construction, maintenance and
working of the Eastern Division of the National Transcontinental
Railway. The “work’ was under the charge and control of Com-
missioners brought into existence by this special statute, passed
in pursuance of a contract with the Grand Trunk Railway Co.
who were ultimately to be the lessees and operators of it, who,
as the agreement between themselves and the Government shews,
were narrowly concerned with the economical construction of

the railway.  Lands acquired for the undertaking by these Com-
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CAN. missioners cannot, 1 think, be fairly held to be subject to the powe
8.C of the “Minister” under the provisions of see. 23.
Gisn Again, sec. 13, the necessary conditions being satisfied, takes

e Kiva,  away the title from the owner substituting for it a right of com-
pensation, which means, of course, compensation in money, In
The King v. Jones, 44 Can. 8.C.R. 495, this Court took the view

that the elaim for compensation means a claim against the

Duft, 3,

Crown, not a claim against the Commissioners as a corporate
body; and a claim, therefore, which was not intended to In
made through the machinery provided by the Railway Aect
but must be prosecuted and determined in the ordinary way
by proceedings instituted by petition of right or an information
filed on behalf of the Crown; this right to compensation, if one
is to ascertain and define it by reference to the language of the
National Transcontinental Railway Aet alone (1 suspend for
a moment a necessary reference to sec. 13), is simply a right t
be paid in money the value to the owner of what has been taken
And it is, of course, not disputed that the introduction of see, 23
on any construction of it that has been suggested, must effect
sensible modifiecation of the right so aseertained and defined
There is not a word in the National Transcontinental Railwan
Aet referring to the Expropriation  Act: which cireumstanc
does not shew, of course, that the provisions of the Expropria
tion Aet relating to procedure simply are not properly availabl
for the purpose of enforeing rights conferred by the Nationul
Transcontinental Railway Act in respeet of which no remedy i
given specifically by the last mentioned statute.  But it is one
thing to say, as | have no difficulty in holding, that the provisions
of the Expropriation Aet relating to procedure simply may b
made available for such purposes so long as they are applied
consistently with the fuil recognition of the substantive right-
given by the speeial Aet dealing with the particular railway, the
National Transcontinental Railway; and it is an entirely different
thing to say that such substantive rights can properly be held t
be modified by the provisions of another statute, general in it
nature, to which not a single word of reference is to be found in
the special Aet.

It is to be observed, however, that the notice of July 15, 1912

is a notice given by the Commissioners of the National Trans

S P2 i o G T
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ower continental Railway as well as by the Minister of Railways and

Canals; and it is a coneeivable suggestion that the National

kes A Transcontinental Railway Act establishes a **department of the G

com- Government of Canada, charged with the construction and . 7
I'ne Kina

In maintenance” of the Eastern Division of the National Trans-

. . " Dur a1,
view continental Railw: ‘

73 and that the Commissioners are the * head

the B of the department” and, consequently, satisfy the deseription

orate 1 minister” as defined by see. 2, sub-secs. (@) and (b) of the
o b Expropriation Act.  There are two distinet objections severally
Act fatal to this suggestion. * Department of the Government of
wiay ] Canada’ is a phrase having a well understood significance and

wtion it clearly means one of the departments recognized by statute
[ one presided over by a Minister of the Crown, a member of the
f the King's Privy Council for Canada.  See R.S.C. 1906, ch. 4, sec.
| for 1; ch. 48, see. 3; ch. 23, see. 2, ete. The second objection is that,
it to assuming the language used to be eapable of a construetion recon-
tken ) cilable with this suggestion, it is only by attributing to the words
p a foreed and unusual meaning: and the considerations to which
. I have just referred are equally weighty to justify the rejection
ned » of this interpretation which would have the effeet if adopted, of
Iwa seriously prejudicing the right of compensation given by sec. 13
wnee of the National Transcontinental Railway Aet,

priu ) The notice in question, moreover, professes to he given pur-

able 5 suant to section 207 of the Railway Aet: (see p. 277, ante),
onul ! as well as to see. 23 of the Exproprintion Aet. The legis-
ly lative provision now embaodied in see. 207 of the Railway Aet,

which had its origin many vears ago, frequently has been con-

sidered and it has uniformly, I think, been held that the power

conferred by that provision is a power which ceases to be operative

liedd § the moment the title to the land taken becomes vested in the
ghts 4 railway company.  Mitchell v. Great Western Railway Co., 35
the U.C.Q.B. 48; Canadian Pacific Railway Co. v. Little Seminary
rent of Ste. Thérése, 16 Can. S.C.R. 606: Re Haslill and Grand Trunk
1t ] Railway Co., 7 Ont, L.R. 429; 3 Can. Ry. Cas. 380, Application,
) therefore, aceording to its true intent, it could not have to lands

taken under see. 13 of the National Transcontinental Railway
Aet the title to which, by the very aet of taking, becomes vested
in the Commissioners; and see. 207, consequently, is not incor-
porated by foree of see. 15 of the last mentioned Act.  These

ire the principal reasons which have satisfied me that the Crown
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is not entitled to invoke the provisions of sec. 23 of the Expro-
priation Aet, or the provision of the Railway Act just referred to

I have now to consider The King v. Jones, 44 Can. 8.C.
495. In The King v. Jones, 44 Can. S.C.R. 495, the learned
Judge of the Exchequer Court had dismissed an information
filed by the Attorney-General of Canada praying for a declara-
tion that certain lands taken by the Commissioners had becoms
vested in the Crown and for a determination of the amount of
compensation payable in respect of such taking on the ground
that the effect of sec. 15 of the National Transcontinental Rail-
way Act was to incorporate the sections of the Railway Act
relating to compensation and that compensation must be deter-
mined in the way provided for by that Aet. On appeal to this
Court it was held that the Exchequer Court had jurisdiction to
entertain the information and to pass upon the question of compen-
sation on two grounds, first, that the claim for compensation under
sec. 13, is a claim against the Crown and that jurisdiction i-
given by sec. 20 of the Exchequer Court Act, R.S.C., 1906, ch
140, sub-secs. (a) and (b), which invest that Court with exelu-
sive jurisdiction over every claim against the Crown for property
taken for or injuriously affected by any public work; and secondly
on the ground that the Eastern Division of the National Trans-
continental Railway is a “public work” within the meaning of
sees, 26 ef seq. of the Expropriation Act. That is the substanc
of the decision. The ratio is put very clearly in the judgment of
Davies, J., at page 499, in these words:—

It is a public work vested in the Crown, constructed at the expense of
Canada, or for the construction of which public moneys have been voted
and appropriated by Parliament within the meaning of sec. 2, para. (d) of
the Expropriation Act, and the procedure taken by the Crown in fyling
this information to determine the claim against the Crown for the lands taken
falls within the language of the 26th section of that Aet, and the claim itself
is one coming, in my judgment within sub-section (a) of seetion 20, of the Act
constituting the Exchequer Court and defining its jurisdiction over “every
claim against the Crown for property tauken for any public purpose.”

Altogether 1 entertain no doubt that the jurisdiction of the
Court covers the claim made and think the appeal should be allowed and the
jurisdiction of the Court affirmed.

xchequer

With great respect, I am unable to understand why The King
v. Jones, 44 Can. 8.C.R. 495, can be supposed in any way to decid
the question which I have been discussing, touching the appli-
cability of sec. 23. The effect of sec. 23 was not a subject of con-
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sideration in that case and 1 do not think anybody supposed that
the Court was deciding that each and every section of the Expro-
priation Act is applicable for the purpose of determining the Pri
substantive rights of the persons whose lands are taken under 'l'm:'i\‘n«:
see. 13 of the National Transcontinental Railway Act. (here
i« not the least difficulty, as 1 have already said, in holding that

the Eastern Division of the National Transcontinental Railway

Duft, J.

is a “public work "™ under sec. 26 for the purpose of applying that
section and the subsequent provisions in so far as they relate to
procedure merely; and in holding at the same time that other
provisions of that statute affecting the substantive rights of the
parties are not capable of application because of the very fact
that they deal with substantive rights and not with procedure and
hecause they are not consonant with provisions of the special
Act governing substantive rights, Section 13 provides for the
right of compensation specifically but it says nothing about pro-
cedure. There seems no reason for holding that the provisions of
a general statute enabling the Crown to take proceedings in the
Exchequer Court for the purpose of determining the amount of
compensation where compensation is payable in respeet of the
taking of lands for public works does not apply to the case of
compensation payable under see. 13 where the language of the
statute is broad enough to comprehend, and does literally compre-
hend, that case; provided always, that the provisions of the general
statute are not imported for the purpose or with the effect of
modifying the substantive rights which are the legal result of
4 proper interpretation of the National Transcontinental Rail-
way Act itself. That at all events is, 1 think, the proper inter-
pretation of The King v. Jones, 44 Can. S.C.R. 495,

The consequence would have been that the appellants, had
they stood upon their rights, would have been entitled to elaim
the sum of $61,747.75, which the Crown had solemnly admitted
to be the compensation to which they became entitled by the
taking of the land. The appellants, however, in the petition of
right had chosen to accept the property in part satisfaction and
to that position they have consistently adhered throughout. 1
think this position results from a misapprehension of the Expro-
priation Act, but they have asked for relief upon that footing,
and upon that footing I think their claim must be dealt with.
There is satisfactory evidence that the property when returned
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was not worth more than $30,000. It follows they are entitled
to be paid the residue of compensation offered after dedueting
that sum.

ANGLIN, J.:—In The King v. Jones, 44 Can. S.C.R. 495,
majority of the Judges of this Court held that the Nationa!
Transcontinental Railway is a public work to which the Expro
priation Act (R.S.C., 1906, ch. 143), applies,

Although sub-see. 4 of sec. 23 of that Act is not as clearl
expressed as might be desived, I agree with Mr. Stuart that it
applies to cases of total, as well as to cases of partial, abandon-
ment by the Crown, and that in it the words “land taken
mean not land taken and kept, but land taken under the provisio
for its acquisition, whether wholly or partially retained, or sub
sequently wholly abandoned.  Otherwise there would be no pro
vision in the Expropriation Aet for compensation in cases o
total abandonment, although in such cases the actual loss to th
owner may have been very substantial. It cannot be assume
that it was intended to leave such a grievance without remedy
and if the statute is susceptible of an interpretation under whic!
it will be provided for, that interpretation should prevail.

In the Exchequer Court this ease has been dealt with on the
footing that, upon the Crown exercising its right of abandon-
ment under see. 23, the owner beeame entitled to be indemnified
for actual loss sustained as the direet result of his property having
been taken out of his hands and held by the Crown from th
date of deposit of the plan under sec. 13 of the National Trans-
continental Railway Aect (3 Edw. VIL, ¢h. 71), until it wa-
re-vested in him under see. 23 of the Expropriation Act. On tha
basis the learned assistant Judge allowed him $3,000 for loss of
revenue already suffered and likely to be sustained in the futur
This allowance was intended to cover all loss attributable t
interference with the suppliant’s user of his property, including
loss of opportunities to lease it to advantage. But the suppliant
was also deprived during all that period of the right to sell or
otherwise dispose of his property. Until notice of withdrawal had
been given the property to all intents and purposes belonged 1
the Crown, and the suppliant had no reason or right to expect
that he would again have any interest in it. That the deprivatio
of the right of disposition is in most cases a matter proper for
compensation can searcely admit of doubt. When the properts




.L.R 27 D.LR.| Dosinton Law Reporrs.

tithed has diminished in value during the time that right has been with-
eting held some compensation should certainly be made.  This element S (

of damage was not taken into consideration in the Exchequer Gist

15, Court. No doubt the loss sustained as the result of deprivation Tue 'I\w
iona! of the jus disponendi involves elements of contingeney. The pos- :
Anglin

tpro / sihility of profitable sale, as such, must be taken into account,
Cedars Rapids  Manufacturing and Power Co. v. Lacoste, 16

warly D.L.R. 168, Neither the difficulty of determining the loss proper
at it to be allowed for, nor the fact that elements of contingeney or
don uncertainty are involved in it is sufficient reason for refusing com-
wen pensation.  Wood v. Grand Valley Railway Co., 22 D.L.R
ision x 614: Chaplin v. Hicks, [1911] 2 K.B. 786. If the statute should

sub receive the construction put upon it by the learned assistant
pro Judge of the Exchequer Court, it would, therefore, be necessary
s of that this case should be referred back to him to consider what
v the additional sum should be allowed as compensation to the appel-
me lant for deprivation of his jus disponendi while his property was
edy vested in the Crown, the evidence in the record being searcely
hicl ] sufficient to enable us to deal satisfactorily with that question
I was, for a time, inclined to think that this appeal should
the he disposed of in the manner which I have just indieated, but
lon- further consideration has led me, though not without some hesi-
ified : tation, to accept the construction placed upon sec. 23 of the
ving Expropriation Aet by my Lord the Chief Justice,
the \ Where land or property taken under sub-sec. 1 of sec. 13 of

ans- the National Transcontinental Railway Aet is subsequently
Wil abandoned and re-vested in the former owner under see. 23 gof

[ the Expropriation Act, no provision of either statute expressly
5 of deprives him of “the lawful claim to compensation” reserved
ure to him by see. 13 of the National Transcontinental Railway Aet

If it has been intended that the right to compensation which ac-

ling crued upon the taking of the land should cease upon the re-vesting
} of it, having regard to the extraordinary and exceptional exercise

| or { of eminent domain involved in such re-vesting, we should cer-
tainly expeet to find the extinetion of the owner's right to com-

pensation declared in explicit terms.  But, on the contrary, sub-

see. 4 of see, 23, though not as elear as could be desired, appears

to be framed on the assumption that, notwithstanding the aban-

donment and the re-vesting, “the person claiming compensation
for the land taken” is still entitled to have “the amount to be
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paid to"" him estimated or assessed by the Court, which is directed
in estimating or assessing it, to take into account the fact of such
abandonment or re-vesting, i.e., to make allowance, at its then
present value to him, for any advantage or benefit which the
owner will derive from such abandonment or re-vesting.

The suppliant would, therefore, be entitled to the amount of
the compensation which he would have recovered had the Crown
retained the property less what is found to be a proper deduction
to be made on account of the re-vesting. The property being
thus treated as having belonged to the Crown while held under
expropriation the Crown is entitled to the mesne profits from it
during that time, but would be liable to the suppliant for interest
for the same period on the full amount of the compensation which
he would have recovered had the property not been abandoned

The case has been dealt with in the Exchequer Court on an
entirely different view of the effect of sub-sec. 4 of see. 23 of th
Expropriation Act. We are not in a position to determine satis
factorily what compensation should be allowed the appellant

The appeal should be allowed with costs and the action should
be remitted to the Exchequer Court in order that the amount
to be paid to the appellant may be estimated or assessed on the
basis indicated.

Bropeur, J.:—This is a case of petition of right claiming
damages.

On January 24, 1911, the Government gave a notice of expro
priation of a property belonging to the appellants which it needed
for the construction of the Transcontinental. In the month of
October, 1911, proceedings were instituted by the Attorney-Cen-
eral before the Exchequer Court to fix the indemnity to be paid
for the expropriation of that property and he offered a sum ol
$61,747.75. There has been contestation as to the amount of
the indemnity: but at last the parties have agreed and the appel
lants expressed their willingness to accept the amount proffered
and the proceedings in the Exchequer Court were then dropped

On July 27, 1912, the Crown declared that the said immove-
able property was not required and notice thereof was registercd
on December 30, 1912,

In their petition of right the appellants claim that the immove-
able in question was worth at the time of the expropriation over
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ected, £60,000, as it had been admitted by the Government itself, and
f such that at the time of the retrocession it was worth only $30,000
i then

and they claimed the difference.
h the The Exchequer Court maintained the action for a sum of $3,000
for the damages they had suffered through loss of income.

g

!
I'ne Kina,

nt -of We have to consider the range of sub-sec. 4 of see. 23 of s

rown the Expropriation Act (ch. 143 RS.C. 1906). By virtue of

1etion that law concerning expropriations, when the Crown deposits
being in the registry office a plan and deseription of the lands which it
under wants to expropriate, such property, by the very faet of such
om it

deposit, becomes the property of His Mujesty (sec. 8).

terest In the present case, however, the appellants have remained in
which possession of the property and have collected all the rents.
oned There never was any dispossession. The enjoyment was neces-
mn an sarily restricted and it was impossible for the appellants to draw

of the 3 from the property the same revenues as before. I therefore con-

satis- 4 sider that the damages awarded by the Judge of the Court below
nt for that loss of rent should be maintained.
hould ) The sum of $3,000 which has been granted represents a higher

wunt ] sum than the rents which have been lost; but at the same time it

n the must be remembered that the appellants have now tenants who

will not give them revenues as considerable as those which they

ming : would have received, had they been at liberty to let without any

3 restrietion.  Therefore the amount is not too high, far from it

xpro- ] But the main point raised by the appellants is as to whether

eded 1 the property has decreased in value between the taking of pos-

th of i session and the retrocession and if the Crown should be condemnéd
Cien- | 8 to pay that difference.

paid ' I understand that if the Crown had taken possession of the

m of ; property, if there had been a fire, for example, or if deteriorations
it of " had occurred, the Crown would be bound to pay those damages.
ppel- : But in the present case the property of the land in question

fered ) belonged to the Crown by virtue of its notice of expropriation;

ypedd 3 : but it never availed itself of its right of ownership and left the

ove- ) appellants in possession.

tered 1 By virtue of the law the appellants were entitled to the
damages which they had suffered as a result of that notice of expro-

ove- priation and of the retrocession. Did the plaintiff really suffer
damages besides those above mentioned by me?

1927 p..k.
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Before the construction of the railroad was decided upon, ap
pellants’ property was scarcely worth $30,000. It yielded a
income of about $2,000 a year, 7.e., a little more than 69;. It
a recognized fact that a eity property must yield a gross incon
of 109. Then, when valuing at $30,000 that property which wu
yielding only a revenue of $2,000, I am making a very libers
valuation.

It is recognized by the appellants that it is worth to=ds
about $30,000. It has then the same value as before. As soon
the Government decided to build the railway that property u
once seemed to acquire a plus value. The notices of expropriatio
were not given at once and when they were the property ha
doubled its value. And as the Government was bound to pa
the value that it had at the date of the notice of expropriatio
an offer of a little over $60,000 was made.

The Government considered, I suppose, at a given momer
that that project of building a station at that place was t
expensive, probably because of the fictitious value that the expr
priated owners were claiming for their lands and then it simp
decided not to carry out its intention and to place its station
another place. It gave a notice to the appellants to the effect th
it was retroceding to them their property.

The latter, I consider, cannot, as they do, claim damages |
that fictitious value that the project of the railroad gave to the
property. The Judge was right in examining all the circumstan
of the case, as the statute preseribes, and specially to consid
the value of that property not only at the time of the expropriatic
but even before the project of the construction of the road
is very evident to me that the damages suffered by the appella
are those which have been granted to them by the Court belo
That judgment should be confirmed with costs
Appeal dismissed, Court divided

PRIEST v. McGUIRE.

New Brunswick Supreme Court, Appeal Division, McLeod, C'.J., and Wi
and Grimmer, JJ. September 24, 1915

1. Mauiciovs PROSECUTION (§11—5)—PROBABLE CAUSE—MALICE —CHA¥
OF THEFT
Neither malice nor want of reasonable and probable cause are necess:
inferences against the informant in a eriminal charge for theft of tim!
beeause of such informant having first instituted civil procedings again
the trespasser with the sole purpose of recovering the price and befl
being advised by his solicitor that the facts justified a prosecution

@
)
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n, ap ; theft, if the informant later instituted criminal proceedings in pursuance N.B.
; of his solicitor’s advice and the charge was dismissed,
d w [Callins v. Gould, 9 D.L.R. 665; Morrison v. Wilson, 14 D.L.R. 815; N8.C

It i Dugay v. Myles, 15 D.L.R. 388, cited; Burgoyne v. Moffatt, 10 N.B.R
: 13, distinguished. | Priest
weom 3 V‘
ArpeAL from the judgment of Landry, C.J., in an action for  McGuirs

false imprisonment. Statement

h wa

ibers
The judgment appealed from was as follows :
aaila Lanxpry C.J.: This was a non-jury ease, for assault, false tandey

oh's imprisonment and malicious prosecution. Evidence and counsel

IS were heard on both sides. Plaintiffil proved the institution by
iu'“” defendant of eriminal proceedings against him, and of a termina-
¢ ha = tion of such proceedings favorable to the plaintifi, He failed to
> pa; prove malice, and to convinee me of the absence of reasonable and
atior probable cause.

The essential facts are as follows: The defendant had a valu-
int able piece of timber on the premises of a third party. On the same
premises was lumber, of inferior quality, under the control of one

MeDermott.  The plaintiff desired to become possessed of the

s to

Xpro " : : ;
impl valuable piece of timber. On enquiry as to whom it belonged,
. an enquiry which I believe was not full as to this timber, he was

informed, he swore, that it was under the control of MeDermott,
He met MeDermott and asked to buy this timber from him, but

! that

T did it in such a way as to deceive McDermott. MeDermott, 1
their = am convinced by the evidence, believed plaintiff was speaking of
the almost valueless lumber he had under his control, and told
plaintiff he might take whatever was there. The plaintiff, I am as
fully convinced, knew MeDermott did not profess to sell him the
i ‘ timber he wanted, but took advantage of the conditions to take

anees
wsidler

Il.:n» s 1 the timber. The defendant discovered that his timber had been
taken by the plaintiffi. He billed him for the price of it. The
plaintiff refused to account to the defendant for it. The defendant
] : consulted a solicitor, and followed his advice, which resulted in
the eriminal proceedings above referred to.

While T do not say that what the plaintifi did amounted to
theft, yet 1 find that in what the plaintiff did do he afforded rea-
sonable and probable eause for instituting eriminal proceedings
against him.

Now was the defendant actuated by malice? There was no
express malice proven, and outside of the circumstance that the
defendant tried to collect the value of the timber from the plain-
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tiff I can see no evidence from which to infer malice. Authoritics
establish, I believe, that any motive “for a prosecution other thay
that of wishing to bring a guilty party to justice is a malicious
motive”: Burgoyne v. Moffatt, (1861) 10 N. B. R. 13. Taking
all the evidence as I heard it I am convinced that, while the -
fendant wished and hoped, by some of the proceedings he took . 1.
colleet the value of the timber he lost, and to which compensation
he was entitled, he honestly believed the property was his, thy
the plaintifi had committed a theft, and that his motive in th
eriminal proceedings was to bring him to justice.

I therefore find that the defendant was not actuated by malic
that there was reasonable and probable cause, and I orde:
verdiet for the defendant, with costs.

E. P. Raymond for plaintiff, appellant.

W. A. Ewing, K.C., for defendant, respondent.

The judgment of the Court was delivered by

Warre, J. (oral) :—This was an action for false imprisonment
and malicious prosecution, tried in March last, at St. John, before
the Chief Justice of the King's Bench Division. As it appearcd
at the trial that the charge laid in the information before th
committing magistrate, and on which he committed the plaintifi
for trial, was one over which the magistrate had jurisdietion, and
as the warrant under which the plaintiff was arrested was regular
and showed jurisdiction on its face, this action at the trial resolied
itself into one for malicious prosecution only.

The case was tried without a jury, and the learned Clicf
Justice held that there was reasonable and probable cause, und
found that there was no malice. For this holding and finding |
think there was ample justification in the evidence.

It was urged before us that, inasmuch as the defendant ad-
mitted, on cross-examination, that when he presented the hill
for the stick of timber which it was alleged the plaintiff stole
his object was to get pay for the same, it therefore follows that
his motive in instituting this prosecution for theft was malicious
because it was not simply a desire to bring the guilty party to
Justice; and;the case of Burgoyne v. Moffatt, (1861) 10 N. B. R
13, was relied upon.

The facts of the case are stated by the learned Chief Justice,
80 I need not re-state them here.

It is quite true that the defendant, when he found that this

tor

Pr
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stick of timber had been taken, presented a bill to the plaintiff
and demanded the price of the timber. All the evidence upon
that point is as follows:

“Q. You presented a bill to him for the price of it, didn’t
you? A. Yes.

“Q. When you presented that bill to him you simply wanted
to get paid for it? A, 1 did.

“Q. You had no other idea in view, had you? A. No.
['hat is all I wanted.

“Q. To get paid for the stick? A. Yes.

“Q. If it was to get paid for the stick, why did you change
vour mind and arrest him for stealing?

“A. I went to the magistrate and said I wanted to sue him
for $20, that is the price I asked him to sue for. The case came
up, and one evidence—Walter Moore—wasn't there, and Captain
Priest didn't appear, and lawyer Ritchie suggested that we
have him arrested for theft. That is all I ean tell about it, It
was by his suggestion I did it.”

Mr. Ritchie, a barrister, was employed by the defendant to
colleet the price, or rather the value of the stick of timber, and
after the case had come down to trial and a verdiet had not
been obtained, for the reasons stated, Mr. Ritchie informed the
defendant that it was a proper case in which to lay an information
for theft. The defendant says he stated all the facts to his solici-
tor. He acted upon the advice of his counsel, and although, in
the first instance, he undoubtedly took proceedings with a view
of colleeting his debt, it does not follow that afterwards, whén
he found that a theft had been committed, he instituted this pros-
ccution simply to colleet this money, and apart from the idea of
bringing the plaintiff to justice.

I think, therefore, there was ample evidence to warrant the
finding of the trial Judge that there was no malice. But in order
to succeed the plaintiff must not only show that there was malice,
but that there was want of reasonable and probable cause; and,
as I have said, I think the facts of the case as disclosed by the
¢vidence, are ample to warrant the trial Judge in finding that
there was reasonable and probable cause for this prosecution.

[ think therefore, the appeal should be dismissed, with costs.

Appeal dismissed.
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CANADIAN GENERAL ELECTRIC CO. v. CANADIAN RUBBER CO.

Supreme Court of Canada, Sir Charles Fitzpatrick, C.J., and Davies, Idingto
Anglin and Brodeur, JJ. December 29, 1915,

1. Damaces (§ 1T A 7—97)—DELAY OF CONTRACT—PENALTY OR L1QI
DATED DAMAGES I\H‘!\lht\ OF PARTIES.

The words “liquidated damages” and “forfeit or penalty” have
like understood meaning in English and French law, and the effect
a proviso in a contract, that in case of failure to deliver various pa
of the machinery as therein provided the sum of $25 should be deduet
from the contract price as liquidated damages and not as forfeit |
every day's delay, is that the parties intended to so pre-estimate
reasonable indemnity as liquidated damages for the delay in the
formance of the contract, which need not be apecially pleaded us a (Ilv
demand to the action for the contraet price, nor actual damages sustain
in consequence of the delay alleged or proved.

[Arts, 1013, 1076, 1131, Que. C.C,, Art. 217, C l’(i H l)uulu/: P ne
matic Tire Co. v. New Garage and Motor Co., [1915] A 79; Clydiba
Iu;nmnmgtu v. Yaquierda, [1905] A.C. 6; Webster v Huumqml [191
A Hamlyn v. Talisker Distillery Co., [1894] A.C

v I'tr{[u-:m 7 C.B. 716 at 730; The * Industrie, ||\'M| l’
North. & West. R. Co. v. Dominion Bridge Co., 36 Can. 8.( }
applied; Canadian General Electric Co. v. Canadian Rubber C'o., 47 ()
, affirmed. |

Sain
Otta

8C. 2
2, ConTrRACTS (§ 11 A—128—INTENTION OF PARTIES AS TO INTERPRETATI
The intention of parties to a contraet which has been executed in a for
usual in the Provinee of Ontario is that it should be interpreted acco

g to the law of that provinee.

ArreaL from the judgment of the Superior Court, sitting
review, 47 Que. 8.C. 24, affirming the judgment of Charbonnea
J., in the Superior Court, Distriet of Montreal, by which the acti
of the plaintiffs was dismissed with costs.  Affirmed.

F. W. Hibbard, K.C'., and . H. Montgomery, K.C'., for app
lants.

A. Chase=Casgrain, K.C'., and Errol M. McDougall, for respor
dents.

Sik CHArLes Frezeatrick, ) I am of opinion that 1l
judgment in this case is right. It is unnecessary for me to go int
the facts of the case; the only point that was pressed upon us at
the hearing of the appeal was the legal effeet of the provision
the contract that
the sum of

per day for each motor. each generator and a complete swit

board shall be deducted from the contract price as liquidated damages and
not as a forfeit for every day’s delay in the delivery of the apparatus
specified in the delivery clause

The contract is in English, relates to a purely business transa
tion and uses terms well recognized in English law. The wor
“liquidated damages” and “forfeit or penalty’ are commonly
be found in similar contracts and, as judicially interpreted by 1!
Courts, have a perfeetly well understood meaning in English w

0
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French law. A penalty is the payment of a stipulated sum on
nglo breach of the contract, irrespective of the damage sustained.  The
essence of liquidated damages is a genuine covenanted pre-esti- (4 qipran

mate of damage. GENERAL
Erperric

aQt

i I think any difficulty the case may present has arisen from the Co
par e fact that similar terms have not perhaps quite the same meaning .«
'[""," in English and in French law. In the latter the word “peine”  Rususen

M does not correspond to the word “penalty’ as construed by the !
English Courts. Whilst the exact amount of the former may be pimarih
recovered irrespeetive of damage, it is only so much of the latter
15 represents the actual damage sustained that the party in default
191 & can be made liable for. To some extent, therefore, the word
‘peine” corresponds more nearly to “liquidated damages™ than
to a penalty. See Planiol (6th ed.), vol. I1., pp. 90 and 91. 1
think it must be some confusion of these terms which caused Tellier

o b J., to dissent from the judgment of all the other Judges before

whom the case has come.  He seems to think that as the contraet

provides that the agreed sum pavable in lieu of damages is de®
gi 1 clared not to be a forfeit, the respondent can only recover the
oAl ; damages which he is able to prove he has sustained.

Mais il n'y a pas lieu de rechercher si le eréancier souffre ou non un
lommage par suite de l'inexéeution de 'obligation. La convention faite a
forfait a justement pour but de supprimer tout examen de ce genre. La
i lause pénale est due (et ¢'est 14 un de ses grands avantages) dés que le débitur

¥ est responsable de l'inexéeution.  Planiol, loe. cit

'he first paragraph of art. 1229, C.N., is not reproduced in the
Quebee C.C.

There are innumerable casex in which it has been necessary,
in particular eases, to decide whether the parties intended fhat
the payment provided for by the contract should be in the nature
ol a penalty or liquidated damages.  The principles on which such
cases are determined are well established. It is only necessary
for me to refer to the recent ecase in the House of Lords
ol Dunlop Pneumatic Tire Co. v. New Garage and Mot
Co., [1915) A.C. 79, in which they are very clearly laid down.  The
Inglish rule seems to be in accord with that laid down by Pothier,
Obligations No. 345

Where the payment of a smaller sum is secured by a larger, the stipulation
vill be relieved against as penal, but where the agreement is for an act other
than the payment of money and the injury that may result from a breach is

not ascertainable with exactness, depending upon extrinsic cireumstances,
stipulation for damages, not on the face of the contract out of proportion to
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the probable loss, may be upheld, the difficult cases turning mainly upon the
interpretation of the language of the particular contract, . Harvard Law
Review, vol. 20, p. 129, and cases there cited.

In the contract in the present case there is a clear agreement
for the deduction from the contract price for delay in delivery;
there is no objection to such an agreement being entered into and
no reason why effect should not be given to the agreement by
the Courts.  As Sir George Jessel puts it:

Courts should not overrule any clearly expressed intention on the ground

that judges know the business of the people better than the people know it
themselves
Wallis v. Smith (1882), 21 Ch. D. 243, at 266.

Art. 1076, C.C.:

When it is stipulated that a eertain sum shall be paid for damages for
the inexecution of an obligation, such sum and no other, either greater or
less, is allowed to the creditor for such damages

As far back as 1849 it was said by Cresswell, J., in the case of
C.B., 716 at 730:

If there be only one event upon which the money was to become payable

Sainter v. Ferguson

and there is no adequate means of ascertaining the precise damage that
may result to the plaintiffl from a breach of the contraet, it is perfectly com
petent to the parties to fix a given amount of compensation, in ord
avoid the difficulty

This ruling has been approved in many cases ever since, Hals
vol. 10, Damages Nos. 604 el seq. [t appears to me that it entirely
covers the stipulation in the present contract. It could not hav
been possible to ascertain the damage in advance; the amount fixed
is not alleged to have been an extravagant one; and the provision
was in every respect a reasonable and proper one which both part
ies may perfectly well be supposed to have intended.

I may add that the contract is for delivery of an apparatus
consisting of the things therein specified, for which apparatus the
purchaser agrees to pay $33,000. The delivery clause provides
for the delivery of the apparatus not later than May 1, 1911, and
the contract provided that
the sum of $25 per day for each motor, each generator, and a complete switch
board shall be deducted from the contract price (1) for every day’s delay i1
the delivery of the apparatus
It might perhaps be contended that until the whole apparatus was
delivered,

5 per day should be deducted for each motor, etc

whether delivered or not. The contract does not say for eacl
motor undelivered. It is not necessary, however, to decide thi-
as the respondents advanced no claim on such a construction of
the contract. I mention it because the appellant has certainly
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on the suffered no hardship in the deduction made from the contract

| Law price and perhaps is fortunate in not having to submit to a larger

—— ¢ deduction.  But one cannot entirely overlook that possible con- Caxaniay

Very struetion of the contract because of the second paragraph of art. ‘I'"""""l‘
e . . LECTRIC

S and ] 1076 C.C. However, the parties are presumed to be the best Co

b s judges of the'object they had in view when this provision was in- Cakiarat
' serted in the agreement and neither has chosen to raise the question Ih( BBEI

- as to whether the obligation to deliver was performed in part

Sir Churle
ow 1t

It may possibly be useful to observe that article 1076 C.C. is Fuaparrick «
new law.  See Report of Codifiers for the reasons why they reject
the rule as laid down in Pothier, “Obligations,” No. 345.

‘ The appeal is dismissed with costs,
o8 for
er or Davies, J.:—This is an appeal from the Court of Review of
the Province of Quebec affirming a judgment of the Superior Court
as to the proper construction of a contract made between the

yable parties for the manufacture and delivery by the electric company
that 3

com . . .
‘,;': alternating current motors and a large switchboard in the wiring

to the rubber company of certain apparatus comprising direct and

The controversy turned upon the proper construction of a

als clause in the contract providing for the damages to be paid by the
irely clectric company to the rubber company in case default was made
v in the delivery of the apparatus within the time contracted for

xed The clause reads as follows:
sion The sum of twenty-five dollars (825) per day for each motor, each
art ] generator and a complete switchboard shall be dedueted from the contract

price us liquidated damages and not as a forfeit for every day's de
delivery of the apparatus as specified in the delivery elause h

this sum shall be over and above the cost of any extra inspection

in the
n,sand

s
the

The rubber company, on being sued for the price of the ap-
idl"

paratus manufactured and supplied, claimed the right under this
and clause to deduet from the contract price as genuine pre-estimated
liquidated damages $25 per day for 582 days the plaintiff electric
itch company was in default in delivering the motors and generators

y . .

p less 122 days, which it conceded should not be charged because
Was ! they were or might be attributable to the defendant company's
ite own fault, thus reducing the number of days for which damages

acl were chargeable to 460, and fixing the damages at $11,500.

this Both Courts below maintained the defendants’ contentions
S of alike as to its legal rights under the above clause of the contract
il and as to the actual number of days for which it was entitled to
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deduct the $25 per diem as genuine pre-estimated liquidated
damages.

On the question of fact as to the actual number of days charge-
able owing to fault in the delivery of the apparatus, after listening
to the lengthy argument of counsel for the respective parties, |
felt myself quite unable to say that the findings of the trial Judg
concurred in by the Court of Review should be disturbed

As to the legal question, the principal objection raised was tha
it was not competent for the defendants, respondents, to plead i
answer to an action for the recovery of the stipulated price o
these motors and generators the liquidated damages agreed upor
in the contract for delays in the delivery of the articles, unless an
until damages of some kind and amount had at least been firs
alleged and proved.

I have not been able to understand on what prineiple such
contention can be maintained,

Onee it is established that the damages are genuine pre-est
mated liquidated damages, and are not unconscionable, T cann
see why they should not be pleaded in answer to a plaintifi's
mand for the price of the article sold.

But in the case at bar, the parties expressly provided that the
damages should “'be dedueted from the contract price’ and o 1}
Courts below properly held that the defendant was entitled
deduct them for the number of days he established the vendor
default.

It has bheen suggested as a possible construetion of the contra
that a failure to deliver even a fractional part of the “apparatu
might make the vendor lable for the $25 per diem even on tl
motors and generators he had delivered until the entire apparat
was delivered.

I think, however, this is not the true construetion of the c¢lau
which only makes the vendor liable for the per diem damages pr
estimated for each motor and each generator undelivered on tin
and for the days only there was default in the delivery of ea
such motor and generator.

If the suggested possible construetion was the true one the
would certainly be strong ground for holding the $25 per diem 1
each motor and generator not a genuine pre-estimated damag

but an unconscionable amount which was really a penalty.

On the whole, T would dismiss the appeal with costs.
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IpinaToN, J.:—The appellant seeks to recover from the respon-
dent the balance due for certain machines to be made at the fae-
tory of appellant in Peterborough, in Ontario, and delivered to
respondent in Montreal for the contract price of $33,000 and for
some other supplies and work incidental to the contract.

The differences between the parties are confined to a claim
made by the respondent, and so far sustained by the Courts below,
to deduct $25 a day from the contract price in the event of a failure
to comply with certain alleged terms of the contract.

The frame of the contract is in some regards ambiguous, and

as the claim to these reductions must

st upon the correet inter-

pretation and construction of the contract which is somewhat
complicated, I purpose analyzing it.

It consists of three parts. The first is briefly the operative
part and therein contains the respective obligations of each party
as follows:—

The cont
paratus contry

tor will manufacture, deliver and eréet and operate the ap-
sted for herein, consisting of four dire

current motors

two motor generator sets—four alternating current motors, and a large
switchboard with wiring, ete., all as herein specified

I'he purchaser agrees to aceept and pay for the apparatus the sum of
thirty-three thousand dollars ($33.000) under the terms and conditions set
forth herein, provided that the apparatus complies in every respect with
the general conditions and the specifications herein contained

The next part consists of the conditions referred to in the fore-
going. In one of these conditions is the following somewhat
ambiguous expression :-

The contractor will begin work immediately upon sigaing the contract
md complete the same as per the delivery elause, free of all liens and
harges within the time specified herein, ete

Another condition provides as follows:

I'he sum of twenty-five dollars (825) per day for each motor, each gen-

crator and a complete switehboard shall be deducted from the contract

w liquidated damages and not as a forfeit for every day's delay in the
lelivery of the apparatus as spe¢

ied in the delivery clause herein, and this
<um shall be over and above the cost of any extrs

inspection

It is upon this clause, coupled with the delivery clause thus
referred to and what that delivery elause contains that the elaim
of respondent to reductions must rest.  This condition is im-
mediately followed by another which says:

In the event of the purchaser ordering the work in connection with this

contraet to be discontinued, or in any manner whatsoever delays the work,
t 15 hereby agreed that such delay caused by purchaser shall be added to the

s ( !
CANaDIAN
(GENERAL

Evrecrric
Co.

v
Canapian V
Rusner Il
Co. l'

Idington, 1, ]



CANADIAN

GENERAL

Evectric
Co.

v
CANADIAN
RusBER
Co.

Idington, J,

Dominion Law Reports,

(27 D.LR.

delivery date, mentioned herein, and such delivery date extended by the
number of days that will be equal to the delay caused by the purchaser

Upon this condition the appellant rests a number of elaims to
reduction from what respondent might otherwise be entitled to
With these, I shall deal presently in detail.

The respondent, however, alleges it has made due allowanee
for all such counterclaims as well founded.

These delays, it estimated at 122 days in all and tendered a
sum to cover same which the trial Judge has found sufficient and
in that has been sustained by the Court of appeal.

The “delivery clause” above referred to I find under the head-
ing “Delivery and Erection” and under that appear the following
provisions :-

The apparatus shall be delivered on purchaser's foundations, free of
cost to the purchaser in his power house in the City of Montreal, Province
of Quebec, not later than May 1st, 1911,

In ease the contractor should fail to deliver the apparatus by May Ist

1911, the sum of twenty-five dollars ($25) per day for damages as provided
for herein shall apply.

The purchaser agrees to lmv;- thcv p(m"nr In;u.«- foundations, ete., ready
for the apparatus. If the purchaser causes any delay to the eontractor thereby
preventing the installation of the apparatus, or the delivery of the same, the
damages of 825 per day provided for herein shall not apply for the number of
days’ delay caused by the purchaser.

It is herein I find the ambiguity I first mentioned. Clearly
there is in this latter clause a confusion between delivery and
installation.

True, there are between these just quoted, two provisions |
omit, of which one provides appellant shall provide men to erect
without delay and have same complete and ready for serviee not
later than May 20, 1911.  But as there is no reduction of price or
provision for liquidated damages or anything specifically bearing
thereon, I find none can by any possibility be claimed in that
regard. Indeed, respondent in argument renounced any such
claim save in respect of failure to deliver within the time agreed
upon.

Notwithstanding that, can appellant, by virtue of the clause
lastly quoted, exonerating the appellant for delays caused by
respondent, take any benefit therefrom in way of reduction of
respondent’s claim, by reason of the peculiar expression therein
which reads:
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Thereby preventing the installation of the apparatus, or the delivery
of the same,
followed by the words:
The damages of $25 per day provided for herein shall not apply for the
number of days’ delay caused by the purchaser?
I am of opinion it cannot. It is restricted to the damages
provided therein, and they are only provided for in respeet of  Canabiax
default in delivery.  And that default must be computed from "'("4""”"
the date, after the Ist of May, when the delays caused by the pur- S
chaser have been duly eredited, and thus appellant given a later
day for delivery.
Now let us consider the bearing of these clauses, thus inter-
preted and construed, upon the respective elaims of respondent
to make the reductions allowed, and the appellant to be relieved
therefrom by virtue of what the purchaser has thus agreed to
exeuse,

S S S

Beginning with the latter which is chiefly in question herein,
I shall take them in the order presented.

The first claim so set up is a delay alleged by the respondent’s
failure, for nearly a month, to execute the contract, after the ap-
pellant had duly signed same and sent it to respondent to be
executed. I eannot understand how it can be elaimed that such a
delay can be held as one of those which was caused by the purchaser
within the meaning of the contract. It is clearly a hindering the

-
i
%

progress of the work which is aimed at and nothing else.

The appellant had the remedy in its own hands by refusing,
if it could justify such a course under the attendant cireumstances,
to go on, unless and until a modification of the terms had been
made, but the contract eannot permit of such a mode of construe-
tion. Indeed, the appellant in fact did go on meanwhile with
the work. It was, as I read the contraet in the expression | quote
above, clearly contemplated by the parties that it should do so
as soon as it had signed it; and everything must be treated as if
the contract, which has no date, beeame operative from the date
when the appellant signed it.

I have no doubt that, not only was that the purpose of the
peculiar expression used, but also that it was the understanding
of the parties.

The next item of elaim is a change in three of the 175 h.-p.
motors,
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Inasmuch as the specifications forming part of the contract

provided for terminals as follows:

The motors shall be provided with terminals located suitably for con
necting to the switchboard leads; the terminals will be provided with approved
insulating couplings. The switchboard location and wiring may eall for the
terminals to be on top of the motor,

it does not appear to me as self-evident that the respondent was
to blame for asking that they should be placed as at first asked

It was competent for the engineer to have insisted, as som«
stubborn, self-sufficient men might have done, that what he had
written must stand.  If he had, T cannot see anything appellant
could have done but submit.

Because the engineer was gracious enough to try and meet the
appellant’s urgent petition to save it expense, I do not think his
company can be bound to bear the burden thereof. Moreover
I suspect there was ample work for appellant’s men, working on
these machines, to keep going steadily on.

The next is in respect of the test on those 175 h.-p. motors
The evidence bearing upon this item illustrates, by the slip-shod
methods of those in the appellant’s employment, in charge of it~
business, how very provoking they could be

The appellant had been warned by a letter of the 5th May, i
the nature of a personal appeal to its vice-president, and by «
formal letter of 9th May to the company, that full deductions
for delays for non-delivery would be insisted upon.  Yet in fae
of these appeals, neither business energy nor ordinary despateh
much less the urgency that a possible loss of a hundred dollars «
day should have evoked, was used.  And there is no proof whicl
can excuse them at the expense of the respondent.

The next item is in regard to three 175 h.-p. motors and on
20 h.-p. motor. The fault in part admittedly was on the part ot
appellant, and the requirements of the engineer in way of chang
were within the contract and no proof is adduced that the entir
work was held up by any such cause as assigned.

The next cause of delay by respondent, if any, rests upon what

transpired relative to some sub-bases which formed no part ol
the contract in question, yet were to be so used in connection with
the work done under the contract that it might reasonably have
been considered by the appellant as due to the respondent that

the work done or to be done in Peterborough, pursuant to the
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contract, should be so fitted there as to be ready when erected
to operate upon the sub-bases,

With every desire to give effect to this reasonable suggestion,
I am unable to discover wherein the parties concerned provided
in the eontract for the due execution thereof.

Whatever relief appellant is entitled to herein must rest with-
i the terms of the contract as expressed in that condition above
quoted providing for the extension of the date of delivery by reason
of the purchaser causing delay to the contractor.

The reasonableness of the suggestion made in the letter of Ist
\pril. upon which and what followed appellant’s elaim rests,
umot be gainsaid.  But how far does that carry us in relation
to the business in hand?

It, when coupled with what preceded and followed it, seems
to diselose only this, that some one had blundered.

The contract itself does not seem to have provided for the
ontingencies involved in anything relating to the sub-bases
If the appellant’s men had paid eareful attention to the matter
they should have seen to it earlier than this letter of 1st April to
sheldon’s Ltd., indicates.

The faect is the fitting of the machines to be made by the ap-
pellant to serve sub-bases must have been patent to all concerned
i heed paid to the business in hand and the means of doing so or
mticipating same, ought to have been provided for in the con-
tract,  So far as I can discover this was not done,

In such a situation, what, within the contract, should have
wen done?

Clearly the only alternative in law was to have gone on with
the completion of the work according to contract so far as it reach-
v, and shipment of the machines so that the terms regarding
delivery might have been fulfilled.  If shipped in that condition a
new diffieulty would have been presented no doubt,  The instal-
lation would have been delayed but for that no damages per diem
for delays eould have been claimed. Another difficulty would
have arisen relative to the extra expense of having the work of

fitting done in Montreal instead of in Peterborough for which due

compensation no doubt would have had to be made by respondent.
Indeed, the parts which needed fitting to the sub-bases might
have had to be shipped to Peterborough.  But for any such event
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CAN} the respondent would only have itself to blame. It need not have

8.C,

concerned appellant.
CANADIAN It is impossible now for us to re-mould the contract and pro-
'i_'i'".'l':“li; vide for all this. It is, I repeat, within the lines of the contract
Co. as framed that we must determine the rights of the parties and

t

Caxapiay 1Ot by something we can presume to have been inserted and as
RHussER  sume to have been contemplated as within same when it is clearly

Co.
. not so provided.
1dington, J.

A letter of 13th February from respondent to the appellant
made clear what was wanted.  And therein appellant is asked for
ik a tender for these sub-bases and it ought to have dawned upon
h some one in appellant’s employment that unless this unprovided
forfeiture of the contract was duly provided for, there was troubl
ahead.

It may be excusable to overlook the need of this provision in

i contract which covers twenty-eight printed pages of the cas
¢ before us, but doing so furnishes no basis for us to allot the shar
to be borne of the burden of a jtiilll blunder.

It was possibly a case for an application within the terms o
el the contract for an extension of time or for a direet appeal 1t
| respondent.

i { Instead of adopting either such course there was correspon
dence between appellant and the sub-contractors-—Ross & Greig
and Sheldons—and needless waste of time at that, without a direct

0 communication (and probable understanding), with respondent
The only direct thing appellant has from respondent to shew, and

b rely upon, is the ambiguous letter of the 4th May. It passes m

understanding why that should be relied upon for nothing preceding

that letter had been done in any way approaching business
thods so far as these sub-bases were concerned. Standing alon
as it does, the letter is worthless for appellant’s present purpose.

bt There certainly is fair ground for an appeal in regard to this
LB item to the sense of justice respondent should have. It may o

may not have taken that into consideration in arriving at the total
| of the hundred and twenty-two days it allows for.

But T ean see no ground in law upon which to rest the elaim
made by the appellant in this regard.

I think it might have been possible for the appellant in a con-

tract of this magnitude to have made the templets as requested
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in the letter of respondent of 13th February at, say a couple of
hundred dollars expense, even without an appropriation.

The next claim is one arising out of the admitted error made
by the engineer in connection with the starters for the synehronous
and induction motors. It seems well founded, but its conse-
quences, in my opinion, are grossly exaggerated, and amply cover-
od by allowances made.

The last elaim relative to the motor generator sets may be
disposed of by the like considerations.

I confess, notwithstanding the argument presented, 1 was dis-
posed at its close to think the elaims made by respondent were
somewhat harsh and possibly unfounded in law, but the examina-
tion I have made leads to the conclusion that appellant has only
itself to blame for the result. i

There remains only the question of law striking at respondent s
entire claim as presented for consideration.

In the first place, it is to be observed that the terms of the
contract raise a most formidable obstacle in the way of the appel-
lant. It sues upon a contract for a price agreed upon which it is
stipulated, in certain contingencies which have taken place, shall
be reduced to another price.  What ean it matter in such a case
that the reduction of price is called “liquidated damages?”

It is not for the law, unless such stipulation is against law, to
act upon the name given or name assigned the amount of redue-
tion, but to give effect to the contracet,

Of course, if the law clearly expressed such a stipulation to be
null, or subject to modification, then the contract could be of no
avail,

I do not think the article 1076 of the Civil Code governing the
parties’ rights in the premises does so interfere with the efficacy
of what the parties have contracted for,

The case of Ottawa Northern and Western Railway Co. v. Do-
minion Bridge Co., 36 Can. S.C.R. 347, does not help the appel-
lant. It would be very difficult to extract from the decision in
that case anything to help any one.  For there was such a differ-
enee of opinion in the Court as to render its decision unlikely to be
ever applicable to another case unless that other should happen
to be, as this is not, exactly the same.

I had the misfortune, in common with my then brother, Mr.

20—27 n.L.R.
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Justice Nesbitt, to differ from the result reached by the majorit
But each member of that majority took different grounds for ti
conclusion reached.

There were two contracts involved therein: and in no wa
struction of the contract fixing the price, as ma

could one, by ¢
be held herein, be able to say that as the result of an applicatio
of the damages then and there in question, the price was therel
determined. The case chiefly turned, so far as the majority o
those expressing opinions held, upon the point of whether the
could be held to be an application of art. 217 of the Code of Ciy

Procedure.  The question of whether or not the party seeking
there compensation or set-off based in liquidated damages or, u-

here, such a reduction of price as elaimed herein must shew actua
damages could only arise in a very incidental manner therei
And as I viewed it then my opinion would be against the apn
lant. If this Court had by the majority elearly expressed a vie
in conflict therewith upon the exact point involved, T should chee
fully bow thereto, but unfortunately it did not.

The neat point raised herein, that, of necessity, in law the part

claiming the reduction of price must allege and prove damage-

before he can apply the estimate fixed by the contract, does 1
seem to me tenable in this case.

In the first place, the contract does not permit of such a ho
ing. And in the next place, the fact is that such proof as w
adduced seems to answer the contention.

I can conceive of such a case arising as might give place to s
wse, or in the wa

a contention as raised herein, but not in this
it is presented.
I find in respondent’s factum, art. 1076 C.C. quoted as follow-
1076. When it is stipulated that a certain sum shall be paid for damug
for the inexecntion of an obligation, such sum and no othe ither great:
less, is allowed to the ereditor for such damages,

This is not the whole of that article.  The part quoted is fol-

lowed by this:

But if the obligation have been performed in part, to the benefit of the

creditor and the time for its complete performance be not material, th
stipulated sum may be reduced unless there be a special agreement 1ot}
contrary.

This gives an entirely different aspect to the article as a whol
and provides for such cases as I have just indicated may possibly
this second part of the article should b

arise.  In such a e

an
the
tha
age
e
pur
for

suls

exe




LL.R { 27 D.LR.| Dosinion Law Reporrs

orit availed of by pleading the fact applicable thereunder, which was
ol 4 not done or pretended to be elaimed herein.
In concluding I may say that the parties are both agre

1that Caxapian

Wi the Quebee law must govern their rights.  But there are many (hr ’;':“i‘
ILECTRIC
ma I features in the ease arising from the execution of the contract by Co

ation appellant in Ontario, and the form of contract, which not only ('\\‘\m\\
ereln 1 contemplated the work of constructing the machines in Ontario “‘(',""-
ity of but also the right given respondent incidentally thereto to inter-

ther fere with the expedition of the work there and the shipment thence "™
(G and only a delivery at Montreal being provided for, before the

eking clauses in question should become operative, which might suggest

or, ts : the law of Ontario was intended to govern.  For the later work of

Wi installation, in respeet of which nothing arises herein, different

eren 4 considerations might apply.

Py ! I express no opinion. I merely suggest there is room for argu-
Vit ment  and should not feel bound in that regard by this decision
hes ! in any case presenting the like features and any different submis-

sion as to the law of the place by which the contraet should b
part interpreted.

nages I think the appeal should be dismissed with costs

8 1 ANGLIN, J.:—The appellant submits three distinet grounds
ol :||n]n':l|‘

ho 1) That the contract in question must be interpreted and

swis B effect given to it according to the eivil law of Quebee and not ac-
cording to English law; and that, under the former, the provision

) SU 5 fixing the amount of damages to be paid by the vendors for delay

LW i delivery, installation, ete., is not “a penal clause” within arts
H31 et seq., of the Civil Code, but a pre-determination of the

lows ¢ amount of damages under art. 1076, and that the purchasers,

mages 8 therefore, cannot recover under it without alleging and proving

e ; A
} that the delay complained of had actually eaused them some dam-

 fol- age, the appellants conceding, however, that upon proof of any
dumage, more than merely nominal, regardless of its extent, the
of the purchasers would be entitled to recover the full sum stipulated
W, th for in the contract.

to tl (2) That damages under the clause in question are not a proper
ol subject of compensation or set-off, but recovery of them can be
sibly had only in a cross-action.

1d b Mi' That the number of days’ delay charged to the vendor is

EXCOessIVe,
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Before considering the character and legal effect of the elaus
in the contract upon which this litigation has arisen, a word shoul
be said as to its scope. It has been suggested that it might rende
the vendors liable for the sum of $25 per day in respect of each of
the eleven distinet articles which they undertook to supply =0
long as any one of them should remain undelivered, because until
all had been delivered there was delay in the delivery of the “u)-

paratus’ contracted for.  But both the parties, by their conduct
before action and by their attitude in the litigation itself, hav
made it clear that they understood that the right to recover th
stipulated sum for delay in respect of each of the eleven specific|
articles should be limited to delay in its delivery. That this i«
the real purview of the agreement seems to he at least equally
probable.  As the parties have acted upon this view of its scop
and have suggested no other, it would appear to be contrary to
sound construction to give to the clause in question an effect dii-
ferent from what they seem to have contemplated (art. 1013, C.C°

more onerous, and possibly caleulated to render its enforeeability
doubtful.

The first point made by the appellants is based upon the words
“as liquidated damages and not as a forfeit.”  Only a very cur-
sory examination of the clause in question is required to make it
practically certain that it was prepared from the point of view of
the English jurist. It is in a form familiar to every English lawver
who knows anything of commercial contracts. It was no doubt
taken from some similar contract, framed for use in one of the
provinces where English law prevails. The obvious purpose of
the parties was to prevent the application of the equity rule, under
which Courts administering English law relieve from penalties
and forfeitures, by inserting a provision that it would be difficult
to regard as anything else than “a genuine covenanted pre-esti-
mate of damages” (Dunlop Pnewmatic Tire Co. v. New Garage
and Motor Co., [1915] A.C. 79, at p. 86), in a case in which it
was impossible to foresee the extent of the injury which might he
sustained” by the purchasers should the vendors make default.
Webster v. Bosanquet, [1912] A.C. 394, at p. 398. The circum-
stances are such that it cannot be said that the sum agreed upon is
extravagant or unconscionable; it is made to depend upon the
number of articles undelivered and the duration of the delay in
the delivery of each; and a precise estimate of actual damage either




LL.R. 27 D.LR.| Dosinion Law Reports 300

daus before or after the default would have been so difficult to arrive CAN.
hould at as to be impracticable.  Clydebank Engineering and Shipbuilding s

ender Co. v. Yzquierdo y Castaneda, [1905] A.C'. 6, at pp. 16, 19, e et
h of The apparent intention of the parties, therefore, was to provide  GENERA

. , EvLecTru
ly =0 for the payment by the vendors, on default, of a sum agreed upon Co
until as pre-estimated wlunmm-r.&.m such a nmm»u-r that the Courts would (. G
Cap- i not relieve from or modify the stipulation and to dispense with ~ Russex

. s y Ce
nduet what would possibly be very expensive proof of the actual loss to

hav which the delay had subjected the purchasers.  Such an intention "/

r the is conformable to the policy of the civil law of Quebec quite as

cified much as it is to that of English law. Under both systems alike,
his is 4 their contract is the law of the parties. It is the duty of the Courts
jually to ascertain as best they can from what the parties have expressed,
seop read in the light of the surrounding circumstances proper to be

ry to considered, the nature and extent of the engagements to which
t dif- : they intended to commit themselves, and to give effeet to them
(BX( = In English law, the term “penalty” may bear & meaning and may
bility import incidents which differ somewhat from those attached to it

hy the Civil Code of Quebee,  Yet where it is clear, as it seems to
vords be in the present case, that it was the intention of the parties to
enr- contract according to English law, although their agreement was
ke it partly made and was partly to be carried out in the Provinee of
ew of Quebee, the Courts of that provinee, giving effeet to such inten-
Wyer tion, will put upon its language the interpretation which it would
loubt receive in an English Court rather than defeat the real purpose of
o the the parties by giving to the terms they have used, the significance

which they ordinarily bear in contracts governed by the ecivil law
inder ‘ of Quebee, when there is no sufficient indication that they should
alties receive any other interpretation.  The present contraet was partly
fficult made in Ontario, where one of the contracting parties had its chief
westi- place of business. That fact may account for its having taken the
larage English form. But, however that may be, effeet must be given

to the manifest intention of the parties that their contract should
ht be be construed according to the rules of I'anl.i~h law.  Hamlyn
fault & Co. v. Talisker Distillery, [1894] A.C. 202; The ** Industrie,"’
rem- [1894] P. 58, at pp. 72, 73. In doing so we are but carrying out

o is the provisions of art. 8 of the Civil Code.

n the In this view, it is unnecessary that I should consider the points
ay in suggested by the appellants as to the differences between the cases
pither provided for by art. 1076 C.C., and those dealt with under arts.
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1131, ete., or whether, if the present case falls under the first men-
tioned article, it would be necessary for the respondents to alleg
and to prove that they had sustained some actual damages. |
may, however, observe that 1 would have difficulty in placing
construction on the clause in question which would require th
purchasers to prove some actual damage, more than merely non-
inal, but would upon any such actual damage being shewn
regardless of its extent, entitle them to recover the entire amount
stipulated for. I think the first ground of appeal fails.

The term of the contraet that the purchasers shall deduet from
the contract price any sum payable by the vendors for damages for
delay in delivery is an express provision for set-off or compensation
which must prevail, the contract being the law of the parties
The effeet of this clause must have eseaped the notice of Mr. Jus

tice Tellier.  But for it, I should be prepared to aceept his con-
clusion that, in view of the provisions of art, 1188 C.C,, and ant
217 C.P.Q., there could not be compensation in such a ease as this
Ottawa Northern and Western Railway Co. v. Dominion Bridge ¢
36 Can, S.C.R. 347

A study of the record has satisfied me that there has been e
overcharge against the vendors for the several periods of delay v
delivery and that they have had the full advantage of any reduc-
tion in damages to which defaults of the purchasers entitled them
In every case where there was any room for doubt, they have not
been charged with delay.  Only in a very clear case could wi
interfere on this branch of appeal with the concurrent judgments of
the Quebee Courts,

Bropevr, J.:—The appellants are manufacturers of eleetri
motor power, and they had undertaken to deliver to the respondent

rtain machines on May 1, 1911, with obligation on their part 1o
25 damages for each day of delay.  The convention stipulated

pay
that those damages would be deducted from the price of th

contract “as liquidated damages and not as a forfeit for eveny

The question is to know if th

day’s delay in the deliver)
respondent company was obliged to elaim and to prove that it had
suffered damages.

Asa general prineiple, the debtor is bound to pay damages when
he does not fulfil his obligation (art, 1065 C.C",), and the ereditor
i then bound to prove the loss which he has suffered and the profit
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of which he has been deprived and he has also to establish the
‘quantum”’ of the damages (art. 1073 C.C) It is sometimes
extremely difficult to give such proof and that proof entails con-
siderable costs of inquiry and therefore the parties agree upon a
certain sum to take the place of damages (art. 1076 C.C). Tt is
the law that they impose upon themselves and that they must,
consequently, observe,

There has evidently been in the present case, lack of execution
of its obligation on the part of the appellant. It has not delivered
the machines within the delay stipulated in the contract.  Then,
1s the convention had as one of its conditions that the sale price
would be reduced in the proportion of $25 for each day of delay
in the delivery of each of the machines, the respondent could in its
defence invoke such reduction (art, 196 (3) C.P.Q.)

But the appellant sayvs that the respondent should just the
same, in spite of that stipulation, prove that it had suffered dam-
ALOS.

1 am of opinion that the contract relieves the ereditor from the
necessity of proving the prejudice which he has suffered.  Mar-
cadé et Pont, art. 1153, p. 421: Larombiére, Obligations, vol
Lo 32, art. 12315 26 Demolombre, No. 663; 17 Laurent, No. 451
p. H8; MeDonald v. Hutehins, 12 Que. KB, 199

The parties had evidently in view that it was essential for the
respondent to have his machinery at a fixed date and by reason
I suppose, of some contracts that it would have had itself to fulfil,
it was absolutely necessary for it that they be delivered at that
date, 50 as to be able in turn to tulfil the obligations that it had
contracted towards other persons.  Ax those damages would have
heen extremely diffieult to establish, it was thought advisable for
the parties to determine immediately by a contract the quantum
of those damages and under what conditions they would become
due. The guantum has been fixed at $25 per day, and the condi-
tion is that if the merchandise is not delivered on the 1st of May,
that sum of $25 a day may be dedueted from the sale price.

Even if we literally interpret the contract, we may say that a
certain sum had been stipulated for the price of the goods, if they
were delivered on May 1, but that that merchandise would com-
mand a lower price if delivered later. 1 do not see how the respon-

dent could be bound, under the circumstances, to prove that it has

suffered damages.
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The appellant, however, might have established that if the tin.
for complete execution had been of little importance, the stipulated
sum might have been reduced (arts, 1076, 1135): but the burden
of proof is upon it: and, as it has not discharged that onus, wi
cannot do otherwise than apply the agreement of the parties and
say that the appellant is bound to suffer a reduction in the pric

Considerable evidenee, however, has been given on the ques-
tion as to whether the inexecution of the contract was not due
the negligence of the respondent. A clause in the contract was to
the effect that if the buyer caused the seller delay which might
result in preventing the installation of the machinery or its de-
livery, the reduction in price could not be claimed for the number
of days of delay which would have been caused by the buyer

The respondent itself admits in its pleadings that a certai
number of days of delay should be imputed to itself and gives eredit
to the appellant, under this head, for a sum of about $3,000,

The question was to know if the other delays were not equally
due to the fault or to the negligence of the respondent.

One of the first imputations against the Canadian Rubber
Co. was that the contract had been signed by it only about a mont|
after the appellant itself had signed.

The plaintiff should in that case have proved that it had
least protested the respondent: but it has not thought advisabl
to have recourse to that procedure. It had received the contract
duly signed by the respondent and besides it is proved that th
parties had agreed long before on the nature of the works to In
performed and even that the plaintifi had started to execute it
contract. The formal contract which has been signed has beeo
done only for the purpose of laying down in a formal document
their conditions which were well settled and well known.

The evidence is to the effect that the plaintiff has signed that
convention in a very thoughtless way. In fact, we have on record
a letter from the superintendent of its factory saving, a few dayvs

before the signing of the contract, that it was abselutely impossibl:

to manufacture the machines within the stipulated time. It
seems to me then, that before formally obliging itself, as it did
the plaintiff should have inquired from the superintendent of
the factory if he was in a position to manufacture those machines
within the stipulated time. It seems to me, that it did nothing
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tim: of the kind and then it has no right to accuse the respondent of
late that delay, when it is very evident that it is itself that is at fault.

irden o It complains also about other delays, concerning, for example,
8 Wi y the bases upon which the machinery was to rest, - it
i and A Those bases were to be made by the Canadian Rubber Co, Co
rice Y It had them made by a Montreal manufacturer; but as the ma- ¢, \pis
Jues- ; chines had to be fixed on those bases, it was very important that ““'“’"" R
e : they be tried in advance so that those machines which require to be
a8 to installed with much care could perform the works expected from """’
vight them. The appellant had those bases transported to its factory
i de in Peterboro for those tests.
nber ",. There is a difference of opinion in the evidence on this subject
Some witnesses say that those tests were necessary; others say
tain ) that they were useless,
redit ‘ The Superior Court and the Court of Review, on this point
as well as on others which it is idle to discuss, have come to the
walh conclusion that on those facts the respondent must succeed.
It is very difficult for us to put aside those concurring decisions
bber of both Courts below. The question, as is seen, is about facts
mtl and according to the well settled jurisprudence of this Court,
we must interfere only when there is a very flagrant and evident
i ; injustice,
able In those circumstances, I am of opinion that the judgment of
ract the Court of Review should be confirmed with costs,
It has been said that the contract in this case, being a com-
5 b mercial eontract, should be interpreted according to English law
: I cannot accept that principle.” Our laws in Quebee on the
o penal clause are different from the English law. Glasson, in his

Lot ' work on the “Histoire du Droit et des Institutions de I'Angleterre,”

expressly declares, vol. 6, p. 375, that the French laws and the

English laws give different rules as to obligations with a penal

o] ) clause Appeal dismissed,
FOSTER v. TRUSTS AND GUARANTEE CO.

Ontario Supreme Court, Appellate Division, Garrow, Maclaren, Magee and
Hodgins, JJ.A.  January 24, 1916

ASSIGNMENT FOR CREDITORS (§1-1)—WHAT CONSTITUTES — DEED OF TRUST
T0 BUILD AND PAY DEBTS—VALIDITY OF MORTGAGE BY TRUSTEE

A conveyance of several parcels of land in trust for the purpose of con -

pleting houses in the course of erection and then selling them, with inei-

dental powers of borrowing money thereon and to colleet all debts and

thereout to pay all ereditors of the grantor, is no assignment for the

general benefit of ereditors within the meaning of of the Assignments
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and Preferences Aet, R.8.0. 1914, ch, 134, as will render ineffectual a mor

gage by the trustee because executed without the consent of the eredito

or inspectors appointed by them.,

ArreaL by the defendant from a judgment of MibpLEroN, J
in favour of the plaintiff in a mortgage action for foreclosure
Affirmed.

The judgment appealed from is as follows:—A man name
Moses Ellenson was carrying on business in Toronto under the
name of the Ellenson Lumber Company. The title to this busi
ness and the land conneeted with it was in Esther Ellenson, hi-
daughter. Ellenson had received conveyances of various pareel
of vacant land in payment for lumber. In the result, he foun
himself in an embarrassed position financially, but claimed th
there was a considerable surplus in his assets

On the 26th August, 1913, Miss Ellenson made a conveyance
of certain real Mr. Lobb, a barrister and

practising in Toronto, upon trust to complete certain houses i

estate to solicitor
the course of erection upon three of nine parcels conveyed, and
for the purpose of borrowing upon the security of the land and
selling the land and personal property and collecting the debts
due to the company and thereout to pay his own remuneration
all preferential claims, and then pay the ordinary creditors, witl
an ultimate trust in favour of the grantor. It will be noted that
the clauses in the deed are inconsistent, as the only conveyance
in the deed is of the land, vet the clause defining the trust
speaks of the realisation of the personal property and the debt
due the assignor. There is a recital in the deed which speaks of
the financial embarrassment of the assignor and an assignment of
all her property to enable her debts to be paid in full

The underlying idea was that Ellenson’s connection with the
lumbering and building business would enable the buildings to b
erected on such advantageous terms that there would be in the end
a substantial surplus. The transactions undertaken by Lobl
seem to have become very large and involved. According to the
statement verified by Lobb’s bookkeeper, Lobb has disbursec
£110,410, and has received $67,943, leaving a balance in his favou
of $42,766. This statement, however, antedated the trust deed
and it appears that Lobb had disbursed for Ellenson about $12,00(

prior to that date.
Mr. Lobb left the Province, and was examined under com
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mission in New York. Upon his examination he states that the
trust owes him at least $25,000. Upon the trial various statements
were made reflecting upon the accuracy of these figures, hut they
were not seriously impeached.

Foster was also a client of Lobb’s and on the 5th June Lobb
received for him the sum of $5848.88, and being then in an em-
barrassed position, not only by reason of the condition of the
Ellenson account, but by reason of other transactions, Lobb used
this money for his own purposes, and possibly to some extent for
the purposes of the trust. There might be some difficulty if the
plaintifi’s claim depended upon following this specific money into
this trust. Foster, however, shortly demanded his money, but
it was not forthcoming, and Lobb claimed that he had used it in
the erection of these houses; and finally Foster accepted a mort-
gage upon some portion of the trust property where the houses
were situated, as security for his claim. The mortgage is dated
the 10th September, 1914, This action is brought to enforce the
mortgage by foreclosure,

In the meantime, after Lobb had left Ontario, an order was
made on the lst December, 1914, appointing the Trusts and
Guarantee Company trustee under the trust deed in question, in
place of Lobb; the application for this order was made under the
Trustee Act, R.S.0. 1914, ch. 121.

The plaintifi’s claim is put by Mr. Raney in two ways, First,
he says that, upon the evidence, Lobb had put far more money
into the trust property than he had received, and he was there-
fore entitled under the terms of the trust to horrow to recoup
himself, and that what he did was to borrow from Foster for that
purpose. The fact that the money was taken from Foster in the
first instance without his consent is something that concerns
Foster and Lobb alone, so long as there was more due to Lobb
than the amount of the mortgage.

In the second place, Mr. Raney makes the alternative conten-
tion that, Lobb having advanced more money upon the trust
than received by him, he had a lien upon the trust property for
the balance due to him, and that his mortgage to Foster would
at least operate as an assignment pro tanto of this lien. The differ-
ence in the result would be that in this case Foster's sole remedy
would be to have his lien enforeed by sale rather than by fore-
closure.

Foster
v,
TruSTS
AND
GUARANTER

Co.

Statement
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Mr. Jennings takes the position that the assignment must be
regarded as an assignment under the Assignments and Preferences
Act, R.8.0. 1914, ch. 134, and that therefore the assignee had no
right to do anything without first calling a meeting of creditors,
having inspectors appointed, and then acting in all respects in
conformity with that Act.

I do not so understand the law. The assignment is clearly
not one under the statute, as the powers which it confers upon
the assignee are totally different. An assignment under the statute
is an assignment to realise and sell; the intention under this
assignment was that the assignee should be a trustee for the pur-
pose of building houses and then selling, with the incidental power
of borrowing money. It may be that the creditors could have
attacked this assignment or that it would have been superseded
by an assignment in conformity with the Act; but it is to be borne
in mind that the creditors have not attacked it, and that the Trusts
and Guarantee Company is now the trustee under the assignment,
and it cannot seek to defeat its own title.

Nor do I find anything in the statute which gives colour to
Mr. Jennings' alternative contention that the assignment is to be
so read as embodying in itself all the terms of the Assignments
and Preferences Act.

It is conceded that there was very little margin in the property
covered by the mortgage in question over and above the amount
of prior incumbrances, including mechanies’ liens; and, this being
80, I feel inclined to give effect to Mr. Raney’s first contention and
to uphold the validity of his mortgage, as a mortgage, and to
grant foreclosure. If the defendant is ready to consent to an im-
mediate foreclosure, then, the plaintiff taking the property for the
debt, I need not consider the question of costs; but, if this is not
consented to, I think there should be foreclosure according to the
ordinary practice, and in that event the defendant company,
having contested the plaintifi’s rights, must be ordered to pay
the costs to the hearing.

J. Jennings, for appellant company.

W. E. Raney, K.C'., for plaintiff, respondent.

The judgment of the Court was delivered by

Garrow, J.A.:—The aection was brought to enforee by fore-
closure a mortgage dated September 10, 1914, made by Mr. Arthur
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t be ; Freeman Lobb in favour of the plaintiff, upon certain lands in
the eity of Toronto, to secure $5,980 and interest,

nees
1 no The faects are quite fully set out in the judgment of Middleton,
lors J., and, except in minor matters, are not in serious dispute. The

8 in execution of the mortgage is admitted, so is the execution of the
conveyance in trust from the debtor to the truste ”“*('{:‘HIE
ived for the .

Garrow, J.A

Arthur Free-

arly man Lobb. It is not disputed that the trustee rec

Ipon ; plaintiff the sum of money to secure which the mortgage in ques-
tute tion was, about three months afterwards, given; nor is it disputed,
this or, if so, but faintly, that at that time the advances which the
pur- P trustee had personally made, without security, to the trust estate,
wer y considerably exceeded the sum for which the mortgage was after-
ave wards given.

ded The main contention by the learned counsel for the defendant
— before us, as previously, apparently, before Middleton, J., was,
usts I that the conveyance in trust to the mortgagor was in effect an
ent, e assignment for the general benefit of creditors within the meaning
of sec. 9 of the Assignments and Preferences Act, R.S.0. 1914, ch.
134, and that the mortgage was therefore ineffectual without the

consent of the creditors or of inspectors appointed by them.

rto

) be

"nts He also contended that it is not established that the trust

estate henefited by the plaintifi’s money; and if by that is intended
sty merely a statement that it is not proved that the money received
i from the plaintifi by Mr. Lobb was actually expended in and

unt
sing upon the trust property, I would be disposed to agree. Mr. Lobb,
and carelessly perhaps, or at least 1 may be allowed to be eritical to

| %o » the extent of saying, unwisely, kept but the one bank account.
im- ? He was evidently a busy man, engaged in many affairs.  His cash-
the : book shews that he constantly handled large sums of money.
fot Yet he kept but the one bank account, into which indiscriminately
the ; went his own and his clients’ money, and upon which he drew by
iy, means of cheques as money was required.
pn-_\ | The result renders it not easy to trace, at this late date, ex-
actly what became of the plaintifi’s money received by Mr. Lobb
in June, 1914; nor is it, I think, necessary, or even useful, to do
s0, since the defendant quite fails, by any reference to the evidence,
to displace the important finding by Middleton, J., upon the state
of the account in this matter, in these words: “Mr. Lobb left the

et Province, and was examined under commission in New York.
n
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ONT. Upon his examination he states that the trust owes him at leas:

8.C $25,000. Upon the trial various statements were made reflecting
Fosten  Upon the accuracy of these figures, but they were not seriousl
impeached.”

Y B T,

-

With that finding standing, and fraud and bad faith entirely

G“:f,:““ out of the question, it seems idle to talk about whether or not the
. plaintifi’s money was actually expended upon the trust property
One must look at the substance, and not merely at the form. My

Lobb’s power and his duty, as defined in the trust deed, was to

complete the houses in course of erection, and for that purpos.

to borrow money upon the security of the lands of the grantor

or otherwise. And, under these circumstances, he might himsel!
temporarily advance; and for any such advance he was certainly

entitled to recoupment out of any loan which was obtained. And

looked at fairly, the giving of the mortgage now in question was

therefore merely in effect recoupment pro tanto.

As to the other point, which I have before called the defen-
dant’s main contention, I also agree with the conclusions of
Middleton, J.

Section 9 was first introduced in the statute of 1895, 58 Viet
ch. 23 (0.), and is as follows: “Every assignment for the genera

benefit of ereditors, whether it is or is not expressed to be made ir
pursuance of this Act, and whether the assignment does or does
not include all the real and personal estate of the assignor, shall
vest the estate, whether real or personal or partly real and partly
personal, thereby assigned, in the assignee therein named for the
general benefit of ereditors, and such assignment and the property
thereby assigned shall be subjeet to all the provisions of this Act
and the same shall apply to the assignee named in such assign-
ment.”

The need for the amendment is said to have been because it
had been held that an assignment of part only of a debtor’s estate
was not within the statute. See Cassels’ Ontario Assignment-
Act, 4th ed., p. 71. I am not aware of any case in which its pro-
visions have been considered.

It applies, as it says, to “every assignment for the general
benefit of ereditors.”” The trust set forth in the conveyance to
Mr. Lobb is thus expressed: “Upon trust that the said grantee
his heirs, executors, administrators, and assigns, shall complete




.L.R. 27 D.LR. Dominion Law Reports.

lewst the houses in course of erection upon said pareels 1, 2, and 3, and
reting for that purpose to borrow money upon the security of the lands

ously of the grantor or otherwise, and sell and convey the real and per-  posy
14 ) R

sonal property and convert the same into money, and colleet and ,l.m"' .
STS

tirely call in all debts, dues, and demands of the said Ellenson Lumber AND

it the Company, and with the money so received: first, to pay the legal y o
erty costs of and incidental to the preparation and execution of these —_

. . N Garrow, 1 A
Mt presents; second, to retain for himself such remuneration as may

as to be agreed upon; third, to pay preferential claims and liens;
rpos i fourth, to pay the debts and liabilities of the grantor ratably and
wntor 3 without preference or priority.”

msel! i The controlling idea of the arrangement evidenced by the
ainly i trust deed clearly was to place in the hands of Mr. Lobb the un-
And controlled management of the work of completing and selling the
| was J partly finished houses, in which it was apparently believed would

be found considerable profit, enough, it was hoped, to pay every
efen- one in full. That idea could not have been carried out by means
ks o of the usual assignment under the provisions of the statute, where
the assignee is always completely under the control of the credi-
tors. The creditors are not bound to aceept the benefits, if any,
intended for them under the trust deed in question. They might
even conceivably attack it, I will not say successfully, as part of a
fraudulent scheme for delay; but what they cannot, in my opinion,
be allowed to do, is both to approbate and reprobate, which is
what, by the mouth of this defendagt-—whose only right to be here
at all is derived under the trust deed and the order of substitution
~they are trying to do.
For these reasons, I would dismiss the appeal with costs.

Appeal dismissed.

KOHLER v. THOROLD NATURAL GAS CO.

Supreme Court of Canada, Davies, Idington, Duff, Anglin, and Brodeur, J.J
4 February 14, 1916
L Davaces (§ HIT A 1—47—) SUPPLY OF GAS PREVENTED BY WRONGFUL
ACT OF PURCHASER
The supply of ga an agreed pressure, which is prevented by the
wrongful placing and use of a regulator by the purchaser, entitles the
vendor to be compensated for the amount he would have received
hut for such interference
|Mackay v. Dick, 6 App. Cas. 251; Burchell v. Gowrie Collieries, [1910)]
\.C. 614; Wilson v. Northampton R. Co., 9 Ch. App. 279, applied;
Kohler v. Thorold Nat. Gas Co., 16 D.L.R. 862, reversed.|

AprpEAL from a decision of the Appellate Division of the Su- Statement
preme Court of Ontario, 16 D.L.R. 862, reversing the judgment
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at the trial in favour of the plaintiffs and dismissing their action
Reversed.

W. T. Henderson, K.C., for appellants.

Collier, K.C., for respondents.

Davigs, J.:~1 concur in the judgment of Duff, J.

IpiNGToN, J.:—The appellants by an agreement dated October
14, 1911 (wherein they were called the contractors), agreed with
the respondent as follows:—

1. The contractors agree to sell and deliver to the company at its meter
house in the Town of Dunnyille, in the County of Haldimand, against the
line pressure, from time to time in the company’s line at that point, having
regard to the contracts aforesaid, all the natural gas of a quality and purity
suitable for domestic consumption which is now being, or which may be here-
after obtained from the lands now leased or controlled by the contractors
in the Township of Canboro, particulars of which are set forth in the schedule
hereto attached marked A" or hereafter acquired or controlled by them
in the said township, in such amounts as they shall have available for delivery
at the rate of twenty cents per thousand cubie feet up to April 1, 1912, wnld
after that date at the rate of sixteen cents per thousand cubic feet to Muyv |
1913, and thereafter at the rate of twenty cents per thousand ecubic feet

T T e

The respondent therein agreed as follows:—
2. The company agrees to purchase from the contractors the said s
in the last paragraph mentioned at the prices aforesaid.

The next clause partly exonerated appellants from the com-
prehensive terms of said agreement by permitting them to use
some of said gas obtained from said field for specified purposes
incidental to their business operations.

By clause 10 the agreement was to remain in force and effect
=0 long and so long only as gas could be found in paying quantities
in the territory then leased or otherwise acquired by the contrac-
tors in the said township and they are able to deliver it at a pres-
sure sufficient to enable the company to transmit it as specified.

I should have supposed that the contract was tolerably plain
but for the difference of judicial opinion which must make one
pause, )

The respondent had directly or indirectly prior contracts
whereby it was bound to take, in the same transmission line from
each of two other contractors respectively, a supply of a specified
annual quantity of gas to be delivered.

The transmission line at Dunnville, to be used by the con-
tractors respectively operating, under said prior contracts, ap-
parently was contemplated to be the same line as that to be used
for delivery by the appellants in fulfilling their contract.
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tion There is not in appellants’ contract any restrietion upon the
quantity to be supplied per annum or otherwise as there was in

each of the other prior contracts. Koutas
There is the following provision in clause 9 of appellants’
P
I'nonorn
contract: Narvrat
taber 0. The contractors shall not at any time or times turn in any gas into~ Gas Co.

ith the company’s main without giving reasonable notice to the company, nor  yaington, §
with turn off any gas which sha!l have been turned into the company's main with-

out the eonsent of the company first having been obtained.
meter
st the
aving

There is not in appellants’ contract any obligation to maintain
any specified degree of pressure or any express limit upon the pres-

urity 1 sure permissible for appellants’ gas.
here

The gas therefrom was to be conducted for 8 miles by a 415
inch pipe.  To enable the construction of that pipe by appellants
the respondent contributed a loan of 85,000 without interest until
April 1, 1912, when that was to be repaid. There is nothing in the

contract making the supply dependent upon the consuming
capacity of the respondent or its customers,

The transmission line was of 8 inches in diameter and eapacity;
1 gas and from Winger to St. Catharines was some 22 miles in length.

3 The appellants had in April, 1912, 15 wells and drilled 2 more

'om- afterwards.  Exactly how many existed at the date of the con-
tract does not aceurately appear.
10ReS In the first of the prior contracts in question (which I shall
hereinafter call the Waines’ contraet) there was imposed upon the
fieet

contractors an obligation to deliver their gas through respondent’s
ities

line as then laid to Dunnville at a pressure of 50 pounds to the
rac- square inch, provided that the respondent should not maintain
wes-

.
lain

a pressure of greater than 50 pounds in its own line at the said
point.  There was nothing in it preventing a delivery at a greater
pressure if the company chose to assent thereto.  The appellants
one took, by the plain terms of the contract, the risk of being able to
‘ deliver against the line pressure from time to time in the company’s
acts line at Dunnville,

rom
fied

That if supplied at 50 pounds pressure by a pipe in the Waines’
system of equal dimensions to the 8 inch line of respondent’s
would obviously supply all the respondent needed if kept up con-

tinuously.  But I infer the Waines' delivery pipe being only 53¢
inches diameter could not thereby shut out by its resistance another
supply pipe’s product.  Nor could the produet delivered through

2127 LR,
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that and the delivery through another pipe of same dimension
combined shut out the appellants’ product entirely. How mucl
it would have permitted I cannot say.

The problem so presented has not been scientifically dealt
with in any such way as it should have been; and I do not ventur
to speculate. I merely desire to point out by this illustratios
what I think were the possibilities the appellants faced in thei
contract.

Instead of letting, as I think the contract intended, the resistent
forces in the line of the respondent created by the pressure resulting
from the deliveries from both the Waines' and Aikens’ suppl
pipes combined, however great that might be, to determine th
matter, the respondent applied to the appellants’ delivery pip
a regulator it had never contracted for being so applied.

I do not think it had any such right, nor do I think such
thing was ever in the contemplation of the parties. Having
departed from the plain terms of the contract and adopted a tes
not provided for in the contract, the onus rested upon it of demon-
strating, much more clearly than has been shewn herein, that th
result obtained by the use of the regulator must of necessity havi
been the same as, or at least no more detrimental to the appellant-
than, the application of the test which the contract plainly cx

presses.

For example, I am unable to explain why, the average pressur
in the respondent’s line, nearly always during the eight montl-
at least, in question herein, was below, and most markedly below
the fifty pound pressure, which the respondent would have us
believe the regulator continuously provided against, althoug!
for the most part the average pressure in appellants’ pipe during
the same period exceeded 50 pounds pressure.

The only answer counsel for respondent could suggest as to
this was that the hourly pressure forming the basis for the tables
produced and sworn to, might not produce an accurate result
He suggested the average is derived from the hours by day as well
as by night, when the pressure might have materially varied by
reason of the use of gas being much greater in the day than during
the night.

I agree there is a possibility of discrepancies arising out of
that, but I cannot think that it entirely accounts for the remark-
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able result that the evidence shews. And it is to be remarked
that this is the basis upon which, as it seems to me, the payments
under the contract for the supply of gas seem to have rested.

Again, this is only by way of illustration, for it devolved upon
the respondent to have demonstrated and made clear, when it
departed from the terms of the contract, how such results were
possible.

It is said that the words “having regard to the contracts
aforesaid” cover the whole thing, and mean that a regulator was
to be applied.

If so, assuredly it was a very simple thing to have had it so
expressed. It is neither so expressed in this contract nor in the
Aikens’ contract which was made two years later than the Waines’
contract, and three to four months before the appellants’ contract
and subject to the obligations in the Waines’ contract’

I am driven to the conclusion that the device of a regulator
was entirely an afterthought and never present to the mind of
any one at the time of making the contract.

It is said appellants must have known of its existence, and yet
never remonstrated, but that is not proven. And on the other
side we have the distinet claim put forward on January 23, 1913,
reiterating complaints that appellants’ gas was not being taken
according to contract, and stating in letter of that date to the
respondent’s manager amongst ‘other things, as follow

Contrary to the terms of our contract you have maintained a regulator
for the purpose of creating an artificial pressure against which we cannot
feed and against which we beg to protest

To this we have no reply in the evidence. Throughout the
evidence there is a most remarkable absence of reference to proof
relative to the regulator except the fact of its existence, And the

results seem to destroy the alleged fact as to its proper setting.
There is quite apparent, in this case, the fact that Mr. Aikens
was a contractor in one of the prior contracts as well as in that in

question, and thus perhaps not personally so damaged as to in-
duce him to ery out as much as otherwise he might have done on
the score of this device.

But the respondent took the very unjustifiable course of con-
tracting for and obtaining another contract for further supply and
packing the pipes with the product thereof.

It looks as if respondent desired to lay hands upon as much
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territory as possible against the day when gas might be running
short, and was content, therefore, to run the risk of paying for
mo’  than it could consume,

So much as can be gathered by way of the conduet of th
parties interpreting the contract, as was suggested by respondent
as of some weight, I think it operates entirely against the respon-
dent when all the circumstances are considered.

I think the construction of the contract is that put upon it
the referee and maintained in appeal by the Chancellor. And
as to the damage I see no reason for interfering with same so as-
certained and so maintained, If, however, the assessment of

damages had, of necessity, to turn alone upon the assumption of
fact that the appellants’ field had been depleted by the rivals
referred to jn the case, I should hesitate much to aceept that alon

as sufficient basis for such substantial damages.

The evidence put forward by each party on this head falls
singularly short of what I should have liked to hear in a cas
turning upon the solution of problems respecting which none of
the witnesses seem to me to have had either the knowledge or ex-
perience which if possessed might have rendered their evidenc
very helpful.

For example, how can the daily experience of a man boring in
the wrong place helpus?  They, however, tell us enough to suggest
the possibility that the man who postpones the reaping of his
crop on such a field, runs imminent risk of losing a great part of it

But it is not alone, from the supposed rivals in the immediatc
vicinity reaping that erop, as it were, that the risk is ran.  What
the appellants call their field is perhaps but a very narrow part of
a much wider field which may be so developed beyond it to their
detriment pending delay in operations.

Fortunately we are not driven to rely upon such speculations
alone.  There may be in the evidence enough to found an assess-
ment of a substantial sum based upon reasonable possibilitics
alone, but it does not strike me it would, necessarily, reach so far
as the sum assessed.

There is in the case coupled with that a much more substantial
element in the loss from a large fraction of unproductive capital
invested, lying waste, as it were, by reason of the breach of the
contract. But again we have nothing to shew how much.
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ming And again, what is much more palpable is the fact that the
g for N respondent instead of taking from the appellant what they

tendered, chose to discard their legitimate claims and take from

Konren
¢

f th the Waines’' contractors what they were not entitled to insist o

HOROLD
wdent ! upon, and from yet others who should never have been brought  Narvea
kpon- into competition with appellants, that from which appellants Qs Co

should have obtained most substantial returns. The extent to  Idineton,J
which this was done to appellants’ detriment is entered into and
well demonstrated in Mr. Tilley’s factum.

The result reached is one I cannot feel at liberty to interfere
nt of i with and be assured I can do any better that the referee.

on of ;. The appeal should be allowed and the judgment of the referee
fivals and the Chaneellor be restored with costs.

alon Duff, §

Durr, J.:—The first question concerns the construction of
the agreement of October, 1911. The material passages are in
falls the following words:

Whereas in a contract made between the United Gas Companies,
Limited, and one Frederick M. Waines, on February 13, 1909, and
amended on July 19, 1909, the said United Gas Companies, Limited
agreed to purchase from Waines gas as therein stated, to be delivered
lend through the company's line as now laid to Dunnville, at a pressure of 50
pounds to the square inch, provided that a greater pressure is not msintained
in the company’s line between Dunnville and Winger;

And whereas the company agreed with the United Gas Companies,
ggest Limited, to transmit the gas so purchased from Waines through its said
f his line for delivery into the lines of the United Gas Companies, Liwited, in
the Township of Wainfleet;

And whereas by a contract made betwecn William J. Aikens, Frank
diate R. Lalor and 8. A. Beck, of the one part, and the company of the other
What ) part, bearing date June 28, 1911, the company agreed to purchase gas from
the said Aikens, Lalor and Beck as therein stated;

And whereas the company desires to recognize the obligations of the
United Gas Companies, Limited, binding upon it under said Waines' contract
in so far as the transmission of the Waines’ gas through its lines is concerned ;
tions and also to recognize its obligations to the said Aikens, Lalor and Beck to
purchase and transmit gas pursuant to the said contract with them;

And whereas the contractors are the owners of a gas field in the Town-
lities ship of Canboro, in the County of Haldimand, and have agreed to sell the
3o far gas developed in the said field, and hereafter to be developed therein, to the

company, upon the terms and conditions hereinafter set forth;
Now, therefore, this agreement witnesseth as follows:
intial 1. The contractors agree to sell and deliver to the company at its
ipital meter house in the Town of Dunnville, in the County of Haldimand, against
f the the line pressure from time to time in the company’s line at that point, having
regard to the contracts aforesaid, all the natural gas of a quality and purity
suitable for domestie consumption which is now being, or which may be here-
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after obtained from the lands now leased or controlled by the contractors
in the Township of Canboro, particulars of which are set forth in the schedul:
hereto attached and marked “ A,” or hereafter acquired or controlled by then
in the said township, in such amounts as they shall have available for delivery
at the rate of twenty eents per thousand cubie feet up to April 1, 1912, and
after that at the rate of sixteen cents per thousand cubie feet to May 1, 1013
and thereafter at the rate of twenty cents per thousand cubie feet;

2. The company agrees to purchase from the contractors the said gu-
as in the ladt paragraph mentioned at the prices aforesaid.

. . . .

12, The contractors agree to and with the company to lay a 4!,-incl
line from their wells, in the Township of Canboro aforesaid, to the com
pany’s meter house in Dunnville with the utmost possible expedition, =
that the connection with the company’s line can be made at the earlies:
possible moment and gas delivered by the contractors to the company under
the terms of this agreement, the company advancing to the contractors the
sum of five thousand dollars, towards the cost of construction of the sail
line, to be repaid by the contractors to the company without interest o
or hefore the first day of April, 1912,

The rival constructions are: (1) By the appellants, that th
respondent company agrees to take and pay for gas delivered by
the appellants at the company’s meter at Dunnville “against th
line pressure” from time to time in the company’s line at tha
point, such pressure not to exceed that occasioned by the execution
of the econtracts mentioned in the recitals.

(2) On behalf of the respondent company that the respondent
company is to take such gas so delivered when the pressure doc-
not exceed 50 pounds per square inch in the respondent company -
line. .

The second of these constructions is that which was adopted
in the Court of Appeal. As I read the judgment of Hodgins, J
the principal reason upon which this conclusion is based is derived
from the fourth paragraph of the recitals. The view seems to |
that by the two agreements mentioned in the recitals the respon
dent company or the United Gas Co., assumed an obligation not
to maintain a pressure in the respondent company’s line greato:
than 50 pounds per square inch. With respect, I think, that is
misreading of the clause in the Waines’ contract (cl. 7), which i«

said to create this obligation:—

Clause 7.—This said natural gas shall be delivered through a meter «
meters into the company’s pipe or line it may proeure to be built by w
other company for the purpose of receiving and transmitting the gas here
agreed to be purchased, hereinafter called the “transmitting company '
or near the west end of Canal Street in the Town of Dunnville, and is to be
supplied and maintained at that point at a pressure of at least 50 pounds 1o

Ry
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the square inch, provided that the company shall not maintain a pressure of
greater than fifty pounds in its own line at the said point,

There is a similar provision in the Lalor contract. 1 read the
words beginning “provided that the company” as declaring
simply the condition upon the fulfilment of which the contractor’s
obligation to deliver on the terms prescribed depends. That, I
think, is the meaning of the language itself. But, furthermore, 1
am unable to avoid reading the first paragraph of the recitals in
the Lalor contract or the first paragraph of the recitals in the con-
tract we have to construe as giving expression to the interpretation
which the parties themselves had put upon the pre-existing con-
tracts and that interpretation seems to me to aceord with the view
I have formed independently from an examination of the words
themselves of these contracts,

I agree that it must be taken that these recitals are intended
as a declaration that the appellants and the respondent company
were themselves contracting with reference to the fact that there
were these contracts. It does not, however, seem to me that the
declaration carries us beyond this point, that the respondent
company’s line might be expected to be charged with gas to the
degree that in the ordinary course would result from the fulfilment
by the contractors under the earlier contracts of their obligations
to deliver gas at 50 pounds pressure.

What then is the effect of this declaration upon the interpreta-
tion of the words “having regard to the contracts aforesaid” in
the first paragraph of the operative part of the agreement before

us? It cannot, I think, be held to qualify the words “against the
line pressure from time to time in the company’s line at that point”
to the extent of the qualification imported by reading the words

after ““ pressure

" "

“of fifty pounds to the square inch as the respon-
dent company’s argument requires. Nor do I think can they
strictly be given the sense contended for by the appellants. It
is more reasonable, 1 think, to explain their presence as arising
from the desire to preclude any inference that the company was
undertaking obligations incompatible with receiving and trans-
mitting gas delivered to it under the provisions of the two recited
contracts. That view is confirmed by the provisions of the pre-
liminary agreement, the first paragraph of which provides that
the vendors will deliver the gas at the company’s meter house in
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Dunnville “to be received by it against the pressure in its line at
that point.”

The result is that the placing of the regulator, the effect of
which was automatically to interrupt any access of gas from the
appellants’ pipe when the pressure in the respondent company s
line exceeded fifty pounds to the square inch, was a wrongful act
that prevented the appellants performing the condition entitling
them to be paid in accordance with the terms of their contract.

It was argued by Mr. Tilley that there was delivery. T do
not think it can strietly be said that there was delivery in fact
because the gas alleged to have been “delivered ™ did not pass out
of the power and possessi

sion of the appellants. I think that strietly
it is a case of wrongful prevention of delivery rather than a refusal
to pay for gas in fact delivered.

The case is within the principle stated by Lora Blackburn in
Mackay v. Dick, 6 App. Cas. 251, in these words:

I think T may safely say, as a general rule, that where in a writte
contract, it appears that both parties have agreed that something shu
be done, which cannot effectually be done unless both concur in doing it
the construction of the contract is that each agrees to do all that is necessar
to be done on his part for the carrying out of that thing. though there may |
no express words to that effect.

What then is the basis on which damages are to be computed?
In order to answer that question it is important, I think, to not«
precisely the nature of the contract into which the appellants had
entered.

Their undertaking was in part to construet a pipe line 41,
incles in diameter connecting their wells with the respondent s
line at Dunnville. They were, in the words of the contract, to
“del ver” gas at Dunnville “against the line pressure’ in the
respordent’s line.  But that obviously means that, subject to
their richt to supply customers along the line of their pipe, they
were to have their conduit so connected with their wells and
their appliances arranged in such a way that the gas at Dunnvill
should be uctuated by the full pressure available. The intent
of the contract was that the contractors should do that. On the
respondent comnany’s part, it was to pay for such gas as should
enter its line in these conditions, and as I have just said the com-
pany came under the implied obligation to do what might e
necessary to enable ti.» pressure in the appellant’s line to have its
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1e at natural and normal effect so that the compensation to which the -

appellants were entitled could be measured in the manner provided
't ol

the
ny's

by the contract. Now it is perfectly clear that the appellants did 000
everything which they were ealled upon to do under their contract, s
and, I think, this question of damages ought to be determined by Narvrar
L act the application of two well recognised principles. Gas Co
ting The first principle is stated in a judgment of Mr. Justice Willes Duff, J

t. in a passage cited in and made the foundation of the decision of

[ do ‘ the Privy Council in Burchell v. Gowrie and Blockhouse Collieries,

fact [1910] A.C'. 614, at 626, which is in the following words:
out In Inchbald v. Western Neigherry Coffec, ete., Co., 17 C.B.N.S. 733,
et Willes, J.. thus lays down the rule of law applicable to such cases: “*1 appre-

hend that wherever money is to be paid by one man to another upon a given
event, the party upon whom is cast the obligation to pay, is liable to the
party who is to receive the money if he does any act which prevents or makes
it less probable that he should receive it

Their Lordships in that case held that, as the appellant had in

usal

nin

substance done everything he was called upon to do to earn his
sha A commission (although his right of action was strictly a right of
K g action for damages for wrongful prevention of performance rather
than an action for recovery of commission, as such) he was en-
titled in the eircumstances to recover in the form of damages the
sum which would have been payable to him as commission had
ke it not been for the wrongful conduct of the respondents. It may
kad be observed in passing that in the case to which reference hasal-
ready been made—Mackay v. Dick, 6 App. Cas. 251—Lord Watson
at p. 270 points out that by the law of Scotland where a debtor
bound under a certain condition impedes or prevents the event,
the condition is held to be accomplished if the ereditor has done
everything incumbent upon him. This principle, Lord Watson
says, has always been recognised by the law of Scotland, which
derived it from the civil law. I do not desire to express any opinion

on the question whether that principle is strictly applicable here;
although there would appear to be nothing inconsistent with legal
principle or with justice in holding that the respondent company
(being bound by an obligation not to bar the ingress of the appel-
lants” gas into their pipe) is precluded from taking advantage of
its own wrong by denying that in fact the appellants’ gas did enter
its pipe, as it would have done if the course of events contemplated
by the contract had been allowed to proceed without interruption
by its officers. I do not find it necessary to put my judgment
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upon that ground because I think the decision in Burchell \
Gowrie and Blockhouse Collieries, [1910] A.C. 614, is a sufficient
authority for holding that the appellants, having done everything
incumbent upon them under the contract and their efforts having
failed to produce the contemplated effect only because of the
wrongful conduct of the respondent company, they are entitled
primd facie to the compensation that would have been payable to
them had the respondent company not interposed and had th
provisions of the contract with respeet to compensation becomn
fully operative. Reference may also be had to the judgment o
Lord Alverstone, C.J., in Odgens v. Nelson, [1903] 2 K.B. 287, ut
206 and 297.

The second principle is this: as against a wrongdoer, and es-
pecially where the wrong is of such a character that in itself it i-
caleulated to make and does make the exact ascertainment o
damages impossible or extremely difficult and embarrassing, all
reasonable presumptions are to be made. The principle in th
form in which it is applicable to this case is stated in these word
taken from the judgment of Lord Selborne in delivering judgment
for himself and the Lords Justices in Wilson v. Northampton an/
Banbury Junction R. Co., 9 Ch. App. 279, at p. 286:—

We know it to be an established maxim that in assessing damag
every reasonable presumption may be made as to the benefit which th
other parties might have obtained by the bond fide performance of the agre
ment.  On the same principle, no doubt, in the celebrated case of the diamon
which had disappeared from its setting and was not forthcoming, a grea
Judge directed the jury to presume that the eavity had contained the mos
valuable stone which could possibly have been put there. 1 do not say tha
that analogy is to be followed here to the letter; the principle is to be req
sonably applied according to the cireumstances of each ease.

A number of authorities to the same general effect are referrcd
to in Lamb v. Kincaid, 38 Can. 8.C.R. 516. This principle i
I think, properly applied in holding as I do hold, first that th
average daily readings are sufficient primd facie evidence for
determining the pressure ratios, and secondly, that the onus was
upon the respondent company to produce satisfactory evidenc
of any circumstances upon which it desired to rely as reducing th
amount of damages which the appellants are primd facie entitled
to recover. It was for them to shew if they desired 1o
rely upon it as effecting the measure of damages that the ga-
which otherwise would have passed into their pipe line, is still in
the possession and power of the appellants and still available for

=
3]
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ell v sale.  That appears to me to be an entirely reasonable application

ieient f of the principle omnia presumuntur contra spoliatorem. S.C
thing & I add a word with reference to the point of view from which
awing this contract seems to have been regarded. It appears to have ‘l‘mti«uu.
f the R been treated as a contract for sale and delivery of property simply.  Narewa
titled : In one aspect, it is that, unquestionably; that is to say, the con-  ©4% Co

Kouven

le to tract unquestionably does contemplate the transfer of property Duff.J
1 the for a money price. But the authorities touching the estimation
com of damages arising from breach of contract for the sale of goods

nt ol T are almost universally decisions given in contemplation of circum-
7, at : stances so widely different from the circumstances contemplated

. by this contract that 1 eannot think they are of much assistance,
d es- except in so far as they lay down the broad principle that as a

it i general rule where a contract is broken the injured party is entitled
it ol to receive such a sum of money, by way of damages as will, so
g, all 1 far as possible, put him in the same position as if the contraet
I the ; had been performed, provided that damages are not recoverable

ord- g in respeet of loss following the breach of contract unless the loss

nent was (1) the natural and direct consequence of the breach, or (2)
and >-" within the contemplation of both parties at the time of making
the contract as the probable result of the breach. That is the
g 4 broad prineiple which is strietly applicable, and 1 think the con-
‘Iglllv‘ ; clusions above indicated are strictly within the principle.
o It is quite evident, moreover, that on the reference it was not
great seriously disputed that but for the regulator the appellants would
mow

have delivered, and would have been entitled to be paid for, the
amount of gas in respect of which they elaim. That is clear
enough from the last paragraph of the referee’s report which is in
the following words:—
e is § 1t is admilted that plaintiffs. in addition to what was taken by defendant,
had for delivery the quantity of gas they allege during the months from April
to December, and were it nol for the regulator would have delivered, viz., 44,853,170
1 at 16e. per thousand c. fl., or 87,176.50.
The s, however, with the defendant’s consent sold
PR LOSOOG. e, ft. at 16¢c. $147 00
250,000 ¢, ft. at 20e, 50

$107
The amount to which I find the plaintiffs are entitled is  $7,176
Lss

And there should be judgment for the plaintiffs for $6,
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The evidence of Mr. Price, the respondent’s manager, cited
in Mr. Tilley’s factum at p. 10, is quite sufficient to justify thi
paragraph.

The appeal should be allowed and the judgment of the Chan-
cellor restored with costs in both Courts.

ANGLIN, J.:—After careful consideration of the several con
tracts in evidence in this case, I have reached the conclusion that
the “proviso” in the Waines’ contract did not merely state a con-
dition to which the obligation of delivery under that contract
was subject, but also imposed on the purchasers an obligation
(within the meaning of the clauses in the Kohler contract which
make it subject to the purchasers’ obligations under the Waines
contract) to prevent the pressure in their transmission line ex-
ceeding 50 pounds, whenever and so long as Waines was prepared
to deliver gas at a pressure of 50 pounds. The defendant company
admits that, in order to ensure the fulfilment of that obligation
towards Waines, it resorted to the use of a regulator designed
automatically to exclude the plaintifis’ gas whenever the pressur
in the defendants’ transmission line should exceed 50 pounds, and
to admit such gas freely when that pressure should be less than
50 pounds. While the use of a devise operating in this way may
not have been beyond the defendants’ rights so long as Waines
was delivering at a 50 pound pressure, they used it at their peril
if in fact—whether by accident or by design, whether through o
defect discoverable or remediable, or latent and impossible to
overcome—it should exclude the plaintiffs’ gas when the pressure
in the transmission pipe was less than 50 pounds or when the
Waines' pressure fell below 50 pounds. The plaintiffs were cn-
titled at all times to deliver against the pressure in the defendants’
transmission line subject to the defendants’ obligation to Waines
to prevent that pressure excluding his gas delivered at 50 pounds.
The plaintiffs had not the right to deliver gas in quantities which
would inerease that pressure beyond fifty pounds at a time when
delivery under the Waines’ contract at 50 pounds pressure would he
thereby interfered with. That, I think, is the effect of the con-
tract between the parties.

There would appear to have been some uncertainty at the
trial as to the function which the regulator was intended to per-
form and as to its actual operation. I take the following extracts

e

.
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cited from the opinion delivered by the learned referce as printed in
¥ this P the appeal case:
It was contended by the defendant that while the contraet did not in
3 Konren
| 8
with Waines and Lalor, Beck and Aikens under their contracts, the company TuoroLp

was bound to prevent gas coming from the plaintiffs into their line at a greater NATURAL
Gas Co

Chan- words provide for the placing of this regulator, still in order to keep faith

I con- pressure than 50 pounds to the square inch, and so placed the regulator fixed
so that the gas could not come from plaintiffs’ line at o pressure less (sie) Anglin, J

n that 4
than 50 pounds

con-
e Later on he says:

An examination of the records during the period from April 1, 1912,
gation 3 until December 31, 1912, shews that the average pressure in the plaintiff's

ntract

which line was in some months in excess of the average pressure in the defendant’s
line, and in some months greatly in exeess; and this was so notwithstanding
the fact that the plaintiffs were compelled to shut off a number of their gas
ne ex- wells iv the field

pared < Thi+ would indicate that it was the regulator (and if these records are

‘aines

correct the regulator must have been fixed at more than 50 pounds) placed

Rpany by the defendant in their line, and not the pressure from the gas supplied
gation under the two other contracts that prevented the plaintiffs from delivering
signed all their available gas into the defendant’s pipe line, and was, I think, a breach
3 of their contract, for which the defendant is responsible in damages, if any

eSSUT
can be shewn

8, and
i than

¢may

The impression of the referee would seem to have heen that the
operation of the regulator was meant to depend, and did in fact
B depend, not upon the pressure in the defendants’ transmission
.mn-] line, but upon that in the plaintiffs’ supply pipe. The case may
t peri
ugh a
le 1o

have been so presented to him in argument and it may be, although
the oral testimony is to the contrary, that the pressure returns
warrant the conclusion that, as a matter of fact, the opening and

Y closing of the regulator valve depended upon the pressure in the

n the plaintiffs’ supply pipe. If so, the use of the regulator was a clear

e o breach of contract and the conclusion that it was “fixed at more

ts' = " . .
lan than 50 pounds” would seem to be incontrovertible,

aines In view of the course of the argument in this Court, there

nunds would seem to have been some misapprehension in this regard at
which the trial, and the conclusion there reached as to the extent of the

when defendants’ liability is thus rendered less dependable than it

ald be

} con-

otherwise would be. Counsel for both parties were in accord in
this Court upon the fact that the operation of the regulator was

governed by the pressure in the defendants’ transmission line,

the and the argument in the appellants’ factum proceeds on that
) per- assumption,

tracts Although by no means as satisfactory as it might have heen
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made, the evidence afforded by the returns of average daily pres-
sures put in seems to me to establish that, from some cause not
made clear, the effect of the operation of the regulator placed by
the defendants on the supply pipe carrying the plaintiffs’ gas wa
to exclude that gas from entering the defendants’ transmissior
line when the pressure in it was less than fifty pounds during a
least a very considerable part of the period between April 1, 1912
and December 31, 1912. Moreover, it would seem that during
a great part of that period the Waines' pressure was below 50
pounds. But this evidence does not enable us to say for how many
hours on any day the wrongful exclusion of the plaintifis’ gas con
tinued, or to determine how much of that gas available for delivery
and not taken might have been delivered during that period
without raising the pressure in the transmission line above 50
pounds, when the right to have it enter would cease, if, and so
long as, Waines should be delivering at a pressure of 50 pounds
But the defendants having seen fit to place a regulating devie
upon the plaintiffs’ supply line, and having had that device under
their exclusive control, I think the burden was upon them to shew
that it did not operate prejudicially to the plaintiffs’ rights under
their contract, or, if that could not be established, to shew th
times and periods during which, and the extent to which it did
not so operate. That they have failed to do, and they are, there
fore, chargeable, in my opinion, with the consequences, whatever
they may be, of having excluded the plaintiffs’ gas during th
whole period in question. Moreover, from December 19, to De-
cember 31, it seems to be very clearly proved that the defendant
took from contractors who had not priority over the plaintiff
6,762,127 ¢. ft. of gas, much of which the plaintiffs might other-
wise have delivered. They also appear to have taken under
contract with one Kindy (made subsequently to the contract with
the plaintiffs) between August and December, 5975888 ¢, {1
of gas, the greater part of which the plaintifis were entitled t«
supply.

But it is claimed on behalf of the defendants that the ga-
not taken by them has not been lost to the plaintifis—that the:
still have it and have merely been delayed in marketing it. For
the plaintiffs it is urged, on the other hand, that there were ga-
wells in operation in the same field as theirs belonging to othe:

l;j'

(R Ry




LL.R.

pres-
€ not
d by
8 wa
ssion
ng al
1912
aring
w 50
nany
con
very

d so
ndls
wice
nder
shew
nder
the
did
1ere
ever
the
De-
ant
tiff
her-

gas
hey
l"nv
gas
her

27 D.LR/] Dominion Law Rerorts.

regulating device placed on their supply pipe has passed away
through such other wells and has been wholly lost to them. This
was the conclusion reached by the referee; whereas the Appellate
Division deemed the evidence insufficient to support it.  With
respect I am of the opinion that, subject to what I am about to
say, there was evidence in the record sufficient to support this
conclusion of the referee,

But it is at the same time my view that it is not established
that the loss of this gas is wholly attributable to wrongful con-
duet on the part of the defendants. Their manager, no doubt,
said, in the course of his testimony, that if the regulator had not
been placed upon their pipe the plaintiffs would have delivered
during the period in question the quantity of gas for which they
claim.  But he did not admit that such gas was excluded from the
transmission line in breach of contract. It may be that as against
the plaintiffs the defendants were bound to prove that the exclu-
sion was rightful and that in the absence of evidence it should
he assumed that conditions never existed which would have
entitled them to exelude the plaintifis’ gas under the clause in
the Waines’ contract. Yet we cannot shut our eyes to the fact
that during the summer months the consumption of gas for
heating and domestic purposes is much smaller than in the winter,
and that, had there been no regulator set against them, it is more
than probable that all the gas which the plaintiffs had available
for delivery during the summer season could not have entered
the defendants’ pipe unless the latter had allowed gas to go to
waste, As Hodgins, J., points out, the defendants did not under-
take to find customers for all the gas the plaintiffs should have
available for delivery. The plaintifis’ right of delivery was
limited to delivery against the pressure in the defendants’ trans-
mission line. It was, therefore, from its very nature subject to
whatever restriction the limitations of the defendants’ business
should entail.  Under these circumstances had there been no
regulator used it seems tolerably clear that during the summer
months a considerable quantity of the plaintiffs’ gas available
for delivery could not have been taken, and for gas held back
on that account the defendants cannot be held responsible.

We have no records of the quantity of gas from all sources

persons, and that the gas which the defendants excluded by the
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used by the defendants during these summer months,  But w
find that during April the plaintifis delivered 8,500 49:
from May to September the average monthly delivery was
4,672,076 c. ft.; in October it rose again to 7,522,787 ¢, ft. Thes

figures indicate a lessening in the deliveries during the summer
months, for which it is not unreasonable to assume that diminished
consumption by the defendants’ customers at least partly
counts. Moreover, as the other wells operating in the field wer
probably subject to similar conditions, it may be that gas held
back at this season was not lost to the plaintiffs.

It is also noteworthy that from August 2 to August 12, omitting
the 3rd, for which the return is blank, the plaintiffs’ averag
pressure was only 17.8 Ibs. It was one pound on the 11th and
1.5 Ibs. on the 10th.

The plaintiffs’ claim is for 44,853,170 c. ft. Of this 31,863,414
e, ft. represents gas not taken during May, June, July, August
and September. It is probably quite impossible to determine wit)
even approximate accuracy how much of that gas the plaintifi
would have been able to deliver against line pressure in the
fendants’ pipe. But dealing with the matter as a jury probabls
would, T should say that at least one-half of it could not have
been taken. 1 would, therefore, deduct from the amount of th
damages assessed at the trial $2,560.57 (the value of 15,931,707
c. ft., at 16 cents per M.), leaving a balance of $4,418.93, for
which the plaintiffs should have judgment.

In the Appellate Division attention is drawn to the faet that
the defendants paid the same price for the Waines' gas as for
the plaintifis’ gas, viz., 16 cents per M. But another fact is
apparently overlooked, namely, that under the Aikens-Lalor
Beck contract, the price was only 13 cents per M., and the holding
back of the plaintiffs’ gas may have enabled the defendants to
obtain under that contract at a cheaper rate gas which the plain-
tiffs would otherwise have delivered.

The monthly settlements of accounts between the plaintifis
and defendants made as provided for by the contract were set
up in answer to the plaintiffis’ claim. But there is nothing to
shew that when these settiements were made the plaintiffs knew
that their gas was being wrongfully excluded from the defendants’
transmission line,




g T v

27 D.LR.] DominioN Law Rerorts,

No doubt loss of profit is ordinarily the measure of damages
on breach of a contract of sale and purchase of a commaodity.
But in the present case there is nothing to suggest that delivery
of the gas wrongly excluded by the defendants would have en*ailed
any additional expense or outlay to the plaintiffs. They lost
in its entirety the price to which they would have been entitled
had that gas been taken by the defendants.

I am unable, on the other hand, to construe the contract as
entitling the plaintiffs to be paid, not as damages for breach of
contract, but as purchase money, for all gas available for delivery
whether taken or not.

The appellants are entitled to their costs of the appeal to this
Court, and of the proceedings in the High Court Division.

Brooeur, J.:—I concur with Mr. Justice Idington.

Appeal allowed.
HUNT v. LONG.
(ntario Supreme Court, Appellate Division, Meredith, C.J.C.P., Riddell,
Lennox and Masten, JJ. February 4, 1916,
1. CHATTEL MORTGAGE (§ 11 A—7)—~NON-COMPLIANCE WITH STATUTE AS
TO EXISTING AND FUTURE IIHNN"'IN\'\LH) IN PART—SEPARABILITY,
A chattel mortgage, given as security for the payment of an existing
debt and also to secure future indebtedness, though invalid as against
creditors in so far as it purports to be a security for future indebtedness
in non-compliance with sec. 6 (1) of the Bills of Sale and Chattel Mort-
gage Act, ltl..\‘,(l 1914, ch. 135, is nevertheless valid as a security for
the existing indebtedness if the requirements of see. 5 have been observed
[Campbell v. Patterson, 21 Can. S.C.R. 645, Hughes v. Little, 17 Q.B.D.

204, 18 Q.B.D. 32, distinguished.]

ArpeAL by the plaintiff from the judgment of the First Divi-
sion Court in the County of Wentworth upon an interpleader
issue as to the validity of a chattel mortgage under which the
defendant claimed property seized under the plaintifi’s execution
against the goods of the mortgagor. It was found in the Divi-
sion Court that the mortgage was a valid security in so far as it
secured the payment of an existing debt, though admittedly
invalid (as against creditors) as a security for a future indebted-
ness,

The provisions of the Bills of Sale and Chattel Mortgage Act,
R. 8. 0. 1914, ch. 135, applicable, are secs. 5 and 6:—

“5. Every mortgage of goods and chattels in Ontario, which is
not accompanied by an immediate delivery and an actual and
continued change of possession of the things mortgaged,
shall be registered . . . together with

2227 p.L.R.
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“(a) the affidavit of an attesting witness.

“(b) the affidavit of the mortgagee that the mortgagor there-
in named is justly and truly indebted to the mortgagee in the sun
mentioned in the mortgage, that the mortgage was executed i
good faith and for the express purpose of securing the paymen:
of money justly due or accruing due and not for the purpose of
protecting the goods and chattels mentioned therein against th
creditors of the mortgagor, or of preventing the creditors of suc!
mortgagor from obtaining payment of any claim against him

“6.—(1) A mortgage of goods and chattels made

“(a) to secure the mortgagee for advances made in pursuanc
of an agreement in writing to make future advances . . o

“(b) to secure the mortgagee against the endorsement of an
bill of exchange or promissory note

“may be registered . if accompanied by

“(¢) the affidavit of an attesting witness . . . and

“(d) the affidavit of the mortgagee stating that the mortgag
truly sets forth the agreement and truly states the extent and
amount of the advances intended to be made or liability intende !
to be created by the agreement and covered by the mortgag
and that the mortgage is entered into in good faith and for th
express purpose of securing the mortgagee repayment of his ad
vances or against the liability intended to be ereated, as the cas
may be, and not for the purpose of se.uring the goods and chattel-
mentioned therein against the ereditors of the mortgagor nor t
prevent such ereditors from recovering any claims which the:
may have against the mortgagor.”

(. H. Sedgewick, for appellant.

H. S. White, for defendant, respondent.

Merepitn, CJ.C.P..—The one question involved in thi-
appeal is, whether a chattel mortgage given for two quit
separate and independent purposes, and so really two mortgage -
in the one instrument, is altogether invalidated by the Bills o
Sale and Chattel Mortgage Act, because, although it complic-
in all respects with the provisions of that enactment as to th
one purpose, it does not comply with it as to the other, and is on
all hands admitted to be bad as to that.

The two purposes of the mortgage were: (1) to secure th
payment of an existing debt; and (2) to secure future indebted-
ness,
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The enactment makes quite separate and different provisions
as to the affidavit of bona fides which shall be registered with the
mortgage in the case of an existing debt, and in the case of such
future indebtedness; so that one may think that “what was in
the mind of the draftsman of the Act was separate mortgages,
and that in separate mortgages would be the more convenient
way of taking the security and complying with the requirements
of the Act; but there can be no legal objection to the taking of
the two securities in the one instrument. If two mortgages had
been taken and regisiered in this case, it need hardly be said that
the invalidity of one, for want of compliance with the provisions
of the Act, could not invalidate the other, or have any effect upon
its validity or invalidity in respect of registration. Why, then,
should that entirely separable, indeed in no way connected,
part of the mortgage in question, securing payment of the exist-
ing indebtedness, be invalidated because the other part of it,
securing future indebtedness, is? 1 speak of course of “invalid-
ated” only in the sense of invalid against creditors and subsequent
purchasers or mortgagees in good faith for valuable consideration;
the mortgage being valid between the parties to it without regis-
tration. No reason has been given, nor can I imagine any, why
all should be so invalid because one part is; nor has any case been
referred to—and I know of none such—that gives support to
the appellant’s contention. Reid v. Creighton (1895), 24 S. C, R
69, is not in point, and, if it were, would be rather against than
in favour of that contention.

The case of Hughes v. Little, 17 Q. B. D. 204 and I8
Q. B. D. 32, in so far as it deals with the question of separability,
favours, rather than is opposed to, the respondent’s contention
here. The Divisional Court, in the case of a security given for
two purposes, held, under the legislation governing that case,
that the security was good for the one purpose and bad as to
the other. The Court of Appeal decided that it was also bad

as to the other, without dealing with the question of separability;
cach was invalid by itself. But, if the final decision had been
that the good could not be saved from the bad, or, more correctly
speaking, that the security was altogether invalid because not
made in compliance with the provisions of the enactment there
in question, that ruling would not govern this case; because the
enactment there in question is so widely different from that here
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in question. There the mortgage must be in the form preseribed
in the enactment; here no form of mortgage, or of its affidavits,
is given: see Ex p. Stanford (1886), 17 Q. B. D. 259.

Kitching v. Hicks, 6 O. R. 739, though not in point, becaus
in it one part only of the two in question needed registration
favours the respondent’s contention. The statement of the
general rule upon the subject of severing the good from the bad
made by Willes, J., in Pickering v. Ilfracombe R. W. Co. (1868),
L. R. 3 C. P. 235, at p. 250, and referred to in Kitching v. Hicks
6 O. R. at p. 752, is in these words: “The general rule is that,
where you cannot sever the illegal from the legal part of a covenant,
the contract is altogether void; but, where you can sever them
whether the illegality is created by statute or by the common
law, you may reject the bad part and retain the good.” I see no
reason why that principle may not be well-applied to such a cas
as this: the purposes of the enactment in question are the prote
tion of creditors and subsequent purchasers and mortgagec:
against undisclosed sales and mortgages; not to deprive purchaser-
and mortgagees, in no way invading that purpose, of their money-
or securities. Nothing but words making it necessary that th
respondent should be deprived of his security in this case should
justify any Court in depriving him of it. There are no such word
in the enactment in question. I am therefore quite in agreement
with the learned Division Court Judge in his opinion that, thougl
the mortgage in question is invalid as to future indebtedness, it is
good as a security for the existing indebtedness; and, accordingly
would dismiss this appeal.

MasteN, J.—1 agree.

LenNox, J.:—The appeal is from the judgment of the Junio:
Judge of the County Court of the County of Wentworth, holding
that the claimant’s chattel mortgage, so far as it relates to an
indebtedness to him at the date of the mortgage, the 15th August,
1914, for $12,291.10, is a valid security against John J. Hunt,
an execution creditor of Montrose. I am of opinion that the
judgment of the learned Judge is right.

The mortgage recites that Montrose is indebted to Long in
the sum of $12,201.10, and Long has agreed to advance Montros
further sums, by delivery of goods, to enable him to carry on
business, to make up, with the present indebtedness, a total sum
not exceeding $13,000, within a period of one year from the dat
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ibed of the agreement, that is to say, the date of the mortgage. It is
vits, not disputed that every requirement of R. 8. 0. 1914, ch. 135,

: to constitute a valid mortgage securing the repayment of a present
AUSE 5 indebtedness, has been observed, and the bona fides of the trans-
ion action is not questioned; nor is it denied that the recitals are true

the § in substance and in fact. The affidavit of bona fides in every
bad. way complies with the statutory conditions applying to a present
68) 3 indebtedness. It seemed to be assumed upon the argument that
icks the -ecitals in the body of the mortgage ar: in every way the

hat. recitals necessary, for future advances, within the statute—the
ant, combined effect of the requirements of clauses (a) and (b) of sec.

am 6. This is nearly, but not absolutely, accurate; and, in my
non i opinion, it is at least remotely important to notice that it is not
recited that the agreement of the mortgagee with the mortgagor
RS g to make future advances is in writing, as required by clause (a)
e ‘ of sec. 6. There is no affidavit of the character provided for by
zees - sec. 6, clause (d). In the absence of this affidavit, the claimant
sers admitted at the trial that he has not a registered mortgage to
— ' secure repayment of future advances, but & mortgage only for
the the actual indebtedness at the date of the mortgage, and the learn-
wild ed Judge has so found.
»rd The execution creditor, however, contends that, by reason
ient of the matters referred to, the mortgage is void in tolo as against
ugh the creditors of the mortgagor; and he relies mainly upon Hughes
it is v. Little, 17 Q. B. D. 204, 18 Q. B. D. 32, as decided in the Court

gly of Appeal. This case does not help the appellant; on the contrary
—s0 far as it is safe to take English decisions founded upon
statutes widely differing from our Act in scope, provisions, and
o : intent, as guides—it is an authority in favour of the claimant. It
lini is argued that the learned Judge erred in basing his judgment
upon Hughes v. Little in the Divisional Court, and that he was
ot not aware that the judgment of that Court, upon the question
- : here to be decided, was reversed by the Court of Appeal. I
do not know what is the fact as to this, but a careful reading of
the cases convinces me that the judgment of Manisty, J., as
to the points we are considering, is confirmed and strengthened
by following the case to its final decision. Little was the execu-
tion creditor, and Hughes claimed to hold the goods of the debtor
against him, under a mortgage given to Hughes as security for
repayment of “£32 or thereabouts” which he had guaranteed
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for the debtor in case he had to pay it—a mortgage to secure an
endorsement we would call it here—and a present indebtednes-
of £40. A Judge of a County Court decided in favour of Hughes
the mortgagee, as to both claims. Little appealed, and the appeal
came on before Manisty and Mathew, JJ. The statutes govern
ing the case were the Bills of Sale Act, 1878, and the Bills of Sal¢
Act (1878) Amendment Act, 1882, The objections were: (a
the Act of 1878, sec. 8, required that the consideration be truly
stated in the mortgage, and it was contended that it was not truly
stated as to the guarantee; (b) as to the £40, the mortgage did
not comply with sec. 9 of the amending Act of 1882. Mr. Justic
Manisty, who delivered the judgment of the Court, held that th

* claims were to be treated separately, as if two mortgages had

been given; and both or either might be valid or invalid. Treating
the mortgage in this way, he found that upon both objection:
the appellant failed. Little accepted the decision that the elaim-
could be treated separately, and the result upon the £40 claim
and appealed as to the guarantee security. The correctness o
the method pursued was not questioned in the Court of Appeal
The questions then raised were: (a) Was the guaranteed liability
sufficiently stated within the Act of 18787 (b) Did the mortgag
comply with the scheduled form in the Act of 1882, requiring
certainty as to the amount of liability and time of repayment
The answer to the first point was “Yes,” to the second, “ No.”
How can it be argued that this judgment was in effect a de
laration that the mortgage, being bad in part, was bad in toto”
This case enunciates a principle; and this, and the reliance placed
upon it and the evident misconception as to its effect, is my
apology for dwelling upon it at such great length. Indeed, even
as indicating general principles, if the difference between our
Act and English legislation is not kept well in mind, English
decisions are not likely to be helpful. As said by Osler, J.A., in
Marthinson v. Patterson (1892), 19 A.R. 188, at p. 193: "I should
be more impressed than 1 am with the forcible language of the
judgment below if T could see as clearly as the writer seems 1o
do that the object of the Imperial Legislature in passing the Bill-
of Sale Acts and the object of our Legislature in passing our
Act was the same, and that the principle of the decisions of th
English Courts upon the construction of the English Acts, was
entirely applicable to the construction of our Aet. 1 think it
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better to take our Act as it stands, without entangling ourselves
in the maze of decisions upon the English Acts, the object of
which, with all deference, is, as regards the Acts of 1878 and 1882,
at all events, very different from that of ours. By those Acts
it is required that the bill of sale shall set forth, or, which is the
same thing, truly set forth, the consideration for which it was
given, upon the penalty, under the Act of 1878, of being void
against assignees and ereditors, and under the Act of 1882, of being
altogether void, even against the grantor: Thomas v. Kelly (1888),
13 App. Cas. 506.” And, after referring to several cases, the
learned Judge adds: “ Manifestly these are decisions upon statutes
passed, not as much in the interest of the borrower’s creditors as
of the borrower himself.  As Bacon, V.-C',, says of the Act of
I878 (and the Act of 1882 is an advance in the same direction)
The intention of the Legislature was to endeavour to have a
stop put, as far as practicable, to the fraudulent practices of lenders
of money, and, but for that object, the provisions of the Aect
would, perhaps, not have been so severe and so strong as they are.”’

The objeet of our Act, and I think a preamble in the earlier
\cts so declared, is to prevent creditors from being defrauded,
and the intention is to restrict contractual powers so far as is
necessary, and only so far as is necessary, to this end. The
inquiry in this case, and in every case of the kind, should be, what
is there in the Aet in words or purpose which vitiates this mortgage
security for an entirely separate claim, the honesty of the tran-
saction being undisputed, and bevond dispute, and $1,000 of
which was paid upon the day of its execution? Treat it simply
as a mistake, or surplusage, or the irrelevant recital of a purpose
not fully executed, or as an unregistered mortgage binding upon
the parties infer se, but not otherwise, and it is manifest that it
cannot operate to the prejudice of creditors; rather in proportion
as it disappoints the assumed expectation of the mortgagee it
works to the advantage of the creditors of the mortgagor.

Every line in the mortgage and every statement in the affi-
davit is true.

There is Canadian authority quite as direct as Hughes v. Little
that a mortgage may be bad in part (illegal is the wording of the
report) and good in part. In Campbell v. Patterson, 21 S.C.R.

645, the Chancellor found as a fact (see Campbell v. Roche (1891),
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18 A.R. 646) that part of the consideration upon which the
Mader mortgage was based was bad, and, following Commercial
Bank v. Wilson (1866), 3 E. & A. 257, held that the mortgag
was void in toto as against the ereditors of Roche. This judgment
was affirmed in the Court of Appeal. The Supreme Court held
that the judgment of the trial Judge and that of the Court of
Appeal were wrong as a matter of law. They found, however, a-
a matter of fact, that the consideration was wholly illegal, and the
judgment, therefore, was not disturbed.

The consideration is that which the grantor received—the
extension of credit, the cash loan of $1,000, and the agreement
and actual receipt of further advances—and not necessarily th
amount secured to the mortgagee: Ex p. Challinor (1880), 16 Ch
D. 260.

Honest mistake does not, necessarily at all events, avoid th
security, In Marthinson v. Patterson the mortgage should hav
been for $2,000, and was taken for $2,500. In Hamilton v. Harr-
son (1881), 46 U.C.R. 127, the overcharge was only $117.20, but
was still substantial in a transaction of about $1,000. In Biddulp/
v. Goold (1863), 11 W.R. 882, the misstatement of the considera
tion could hardly be called a mistake, and was proportionatel
very large. At the time instructions were given, both parties
thought the true amount was £350, and the bill of sale—treate
as a mortgage—was drawn up in this way. Before execution of
the instrument, it was discovered that the debtor—a nephew of
the mortgagee—owed less than £244, but the mortgage was ex
ecuted without alteration; the understanding being that th
accounts would be adjusted later. The nephew became insolvent
and, a jury having found that the transaction was honest, the ful
Court held upon a reserved case that the mortgage was not voi/
in toto, and allowed it to stand for the amount actually owing by
the insolvent. Wightman, J., said: “I am of the opinion that
in this case our judgment must be for the plaintifi. It appears
that there had been a mistake in drawing up the bill of sale as to
the amount which was due, but that, before the deed was fully
executed, the parties knew that the sum inserted in the bill of
sale was not the exact sum due, and that, knowing this, but still
without any fraudulent intent . . . they executed the bil
of sale. It seems to me to be too much to say that this deed |
therefore void in tolo.”
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the : See also I'n re I'saacson, Ex p. Mason, [1895] 1 Q.B. 333 (C.A.) ONT.
eial 1§ I think the appeal should be dismissed with costs. 8.C
ag 1 RippeLy, J:—I have given this case much consideration, and  goer
ent £ have not been able to satisfy myself as to the meaning of the “;'Nu
weld ' legislation. While in this state of uncertainty, it is a satisfaction w—
f i A . Riddelt, J
of | to know, if the law as laid down by my learned brethren is not
,as b what the Legislature intended it to be, it can be speedily changed
the and it is in that view that I think it unnecessary to urge con-
{ siderations against the conelusion of the rest of the Court.
the : While not sure that the correct interpretation has been placed
ent . upon the statute, or the right conclusion drawn from the English
the ¥ cases, I do not dissent—*gravely to doubt is to affirm.”
h s Appeal dismissed with costs.
HEMPHILL v, McKINNEY, B.C.
the . Lintish Columbia Court of .!,/upml, Macdonald, C.J.A., Irving, Martin, C.A
Wi » Galliher and MePhillips, JJ.A., June 7, 1915, -
Ti- f‘ I Drains AN SEWERS (§ 1—1)— RETROACTIVENESS OF sTATUTE —REME-
nt ﬁ' DIES FOR INJURIES TO LAND.
- The Act of 1913, ch. 18, amending the Drainage, Dyking and Irri-
Ipl 3* gation Act, RS.B.C. (1011), ch. 69, is not of retroactive operation, and
¥ the remedy as to arbitration provided by see. 58 of the amending Aet
ra L4 for an injurious affection to land has no application to injuries arising
oly . before the passage of the amending Act.
¥ 2 NEGLIGENCE (§ T A—4a) —INSUFFICIENT EXECUTION OF WORK AUTHORIZED
les i BY STATUTE —DRAINAGE—OVERFLOW
. 1 No statutory remedy exists under the Drainage, Dyking, and Irriga-

tion Act (R.S.B.C. 1911, ch. 69), nor under see. 21 thereof which merely
of refers to damages resulting from the execution of the work earried out
under see. 11, for the negligence of the commissioners in earrying out

- the scheme of the work not under see. 11; but sinee negligence in
" the execution of a work authorized by statute is actionable at com-
mon law, the commissioners are liable at common law for damages
he 4 caused by the overflow of water from ditehes constructed by them, in
at 1 not providing, as authorized by their scheme, a reasonable and safe
outlet, under proper municipal authority, in a way of averting such

ul ¢ overflow, ‘
|Geddis v. Bann Reservoir, 3 App. Cas. 430; Sanitary Commissioners
na 5 v. Orfila, 15 App. Cas. 400; Hawthorne Corp. v. Kannuluik, 75 L.J.P.C

7, referred to; Raleigh Corp. v. Williams, [1803] A.C. 540, distinguished. |

ArpeaL from the judgment of Murphy, J., in favour of plain-  Statement

Ui in an action for damages caused by commissioners, acting

to under the Drainage, Dyking and Irrigation Act (RS.B.C. 1911,

ly ch. 69).  Affirmed.

0 Joseph Martin, K.C., for appellant.

il \l. A. Macdonald, for respondent.

il : MacooNaup, C.J.A.:—That there was a scheme of dyking and ~ Maedomald.

i drainage formulated by the proprietors as contemplated by sec. 8
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of the Drainage, Dyking and Irrigation Act, ch. 69, R.S.B.(
(1911), is I think, apparent. 1 think it is outlined in ex. 8, hut
whether or not that scheme was subsequently altered, makes 1o
difference in the result of this case because the defendants say tha
it was always part of the scheme that the northern outlet should
be on road 4 from its intersection with road 20 to the river.

What the defendants appear to have done, was to dig the othe
drains forming part of the scheme, leaving the outlet to the last
The effect being that water was brought to road 20 before an outle:
along road 4 was provided for it; instead of making this outlet
the defendants greatly enlarged a drain on road 20 from the corne
of road 4 to the railway where they connected it with a large dran
previously constructed by the municipality and the railway con
pany along road 4 from the railway to the river. In other word-
the defendants, instead of carrying the water as originally intend
along road 4 to the river, earried it along road 20 to the river a1
different point therein, the result being that waters which shou!
never have come near the plaintiffs’ lands at all were brought ther
and allowed to overflow them. This change in the scheme b
heen objected to by plaintifis before it was made, and defendan
were warned that injury would result to the plaintiffs’ lands the
from. g

The immediate result of the defendants’ act in carrving the
waters down road 20 was to food the lands of the two plaintin
with alkaline water, causing injury to the soil as well as injury fro
inundation.  The defendants subsequently made the outlet alon:
road 4 as originally intended and thereafter flooding of the plan
tiffs’ lands ceased.

Now, the statute in question is a erude piece of legislatio
but it was greatly amended and enlarged by a subsequent A«
passed in 1913, ch. 18, about 4 years after the acts complained of
The appellants’ counsel contended that the latter Aet is retrospe
tive and that, under it, the plaintifis can obtain by arbitration tl
relief they seek, and henee cannot maintain this action. In n
opinion that contention eannot be maintained.

If there is a statutory remedy open to the plaintiffs it must
found in said ch. 69 and not in the Aet of 1913, In the forn
statute there is no such remedy provided, unless it be by see. 21
That section refers to damage resulting from the execution o
work carried out under see. 11 of the same Aet and in my opini
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B wec. 11 is not applicable to this drainage scheme. That section
, but ' applied only, 1 think, to work undertaken by commissioners in

s 1o an application by a proprietor whose lands were not within the  jeseni
that henefit or only partially within the benefit of the general scheme

[
- L MeKinNey.
ould adopted under said sec. 8, and has no application at all to work

: / R Macdonald,
carried on under a scheme adopted by the proprietors in virtue CJA,
ther { thereof or adopted by the commissioners themselves in the absence

last of such a scheme. If I am not in error in thus construing sec. 11,

utlet ) then no statutory remedy is available to these plaintiffs,

itlet Now, had the original scheme, whether that of the proprietors

e or of the commissioners (the defendants), been carried out in good

Irai B faith without negligence in the manner of carrying it out, though

o injury to the plaintifis’ lands resulted from defeets in or insuffi-

il ciency of the scheme as distinguished from the execution of the

wle work, T think having regard to the language of see. I8 of the said
at statute the plaintifis could not maintain this action.  Whatever
ol may be the lability of public bodies exercising authority such as
her that exercised by the defendants, for defeets or insufficiency in the

h general scheme of work decided upon, there can be no doubt that
nt if the work is earried out negligently and there is no statutory
T remedy given to a person injured thereby, an action at law will lie.
The negligence of the defendants in this case was in not pro-

viding what has since proven to be a reasonable and safe outlet,

tifi the very outlet authorised by their scheme, and the substitution

rol therefor negligently, 1 think, of an insufficient and unauthorised

ong outlet.

i Now, the excuse is that they were unable to secure the consent
of the municipality to the digging of the outlet on road 4, but they

i do not appear to have attempted to get such consent until after
they had brought the water from the south of road 20 to the inter-

| ol section of that road with road 4. The municipality would not

e illow the defendants to construet that outlet beeause it would take
up too much of the road allowance, but offered to permit part of
it to be constructed along the road allowance if the defendants
could procure the consent of the adjoining owners to a strip of
their lands being utilized in aid of the work.  That consent was
not obtained and the evidence indicates that the defendants were
not by any means diligent in seeking to obtain it.  They chose

rather to carry the water along road 20 to the plaintiffs’ land not-

withstanding the warning of what the result would be, and hence
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B.C. brought this suit upon themselves. The defendants had pow.r

C.A. to expropriate private land for the outlet under the statute refo..
Heseniwe  Ted to, and I think they were negligent in proceeding as far as th,
Mcl\':;mi:\'. did before securing in one way or another the necessary outlet.  \1
| g all events they were not justified in carrying the water down ro
) CJA. ' 20 regardless of the injury which it might do to the plaintiffs’ lan -
and contrary to the general drainage scheme,

Another ground of appeal was that the damage complained
had been caused by the act of the municipality in connecting -
drain east of road 4 with the enlarged drain on road 20 from ro
4 to the railway, thus greatly increasing the volume of water flo
ing to the plaintifis’ lands. That this act of the municipali
increased the burden on that drain is not disputed, but to wl
extent it was increased is not made clear, It is suggested t!
without the municipal water, there would have been no floodin .
but when it is made clear that a very large quantity of water «
brought by the defendants themselves out of its natural courw
by artificial channels past the plaintiffs’ lands, I think the def
dants cannot relieve themselves of blame by saying that anotl
party namely, the municipality, took advantage of the cond
which the defendants had made on road 20 to pour its water al

with defendants’ waters upon the plaintifis’ lands.

M.v I think the conclusive answer to this contention of the def
l‘:, dants is that the municipality could not, by merely bringing wu' s
‘?'1' to the intersection of roads 4 and 20, have damaged the plainti
? } lands, but for the defendants’ act in making a conduit which «

b ducted them thereto.
‘ I see no reason for disagreeing with the result in the Court
{ low, and would therefore dismiss the appeal.
5 : Trving, J.A. IrvinG, J.A.:—Plaintiffs in 1914 sued for damages sustai:
by by them in 1909-13 in consequence of the negligent construct
| of drainage and dyking works carried out by the defendants v
were dyking commissioners, and obtained a judgment from M
) phy, J., who ordered a reference to determine the damages.
!\‘ On March 1, 1913, a statute was passed, ch. 18, amending 1/
}T.' principal Act, 1911, ch. 69. Under the amendment of 1913, i
i provided, sec. 58, when any lands not taken are injuriously affec
by the works executed by the commissioners, the damage ther 1o
| shall, if not mutually agreed upon, be valued and assessed
} arbitration (as therein provided).

R G—— PR
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The appellants obtained leave from this Court to amend their
defence by setting up this section, Their contention is that the
ymendment of 1913 is merely a change in procedure and therefore
retrospeetive, and that the plaintifis have, since March 1, 1913,
no right to sue in respect of injurious affection incurred in 1909,
| cannot agree with that. The Act of 1913 is v holly different
jrom the Act of 1909 or 1911, and the remedy given by the Act of
1013 does not fully cover the plaintiffs” cause of action.

The area originally proposed to be drained was a portion of
Lulu Island, bounded on the north and west by the Fraser River.
Later the north-western portion of the area proposed to be dealt
with, was for reasons of policy, dropped out of the scheme.

The general slope of the land in the vicinity was to the west,
but the land was very level, except that at the northern end as
vou approached within a mile of the Fraser River a slight ridge—
alled Willows Ridge—running parallel with the river prevented
the land from being perfectly level.  Along the river front there
were o number of dykes to keep out the river water, and in these
Ivkes have been placed two outlets about a mile and a half apart,
the difference in the height between these two outlets is very slight.

The area retained is bounded on the north by road No. 20 of
which the westerly end terminates at the edge of the Fraser River.
I'his end is spoken of as the outlet at the church, and which, for
onvenience, we may call O., and at O. there is a gate through which
the water which comes along road no. 20 is supposed to empty into
the river,

This gate is construeted so that it will work automatically
when the tide is high the gate is supposed to close—with the result
that the diteh fills up with drainage waters. This imprisoning

the drainage waters brings about what one witness aptly ealled
1 question of reservoir capacity for the drainage area between the
tides and the time of the outlet.  When the tide runs out, the
gates open and the ditches discharge their waters. The gates will
ipen for two or three hours when there is a full run out of the tide,
md for 30 to 40 minutes at the half tides.

This gate was built before the commissioners were organized,
by the municipal council as the outlet for road No. 3, and it is now
the outlet for the ditches coming down No. 3 road as well as the
litch along road No. 20,

H l:l‘: ILL

v.
McKinsey,

Irving, J A
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B.C. Through the area retained running north and south are sevey

C.A parallel roads, viz.: roads Nos. 1,2, 3, 4 and 5, about one mil
Hesmenrr  8part. A railway embankment runs at the south between roual.
Shureay 3 x'md 2-~then turning at right angles, it is carried easterly to o
e point halfway between roads 3 and 4 and from there it runs nort},
to the Fraser River, crossing road No. 20 at right angles at a point
called Cambie Station.

The plaintifis own lots 33 and 4 which lie just to the west
the railway embankment,and to the south of road No. 20, and th
complaint is that the plaintifis have brought into a diteh whicl
runs along road No. 2 so much water that the reservoir capacity of
the ditch immediately to the north of them is overburdened
the gateway at point O. cannot carry it off and that their lands
have been injuriously affected. For convenience, I shall eall thi-
western part of the ditch on road No. 20, west 20.

g

The water which they complain of is an alkaline water tha
comes from a bog lying to the east of the railway embankment i
which were it not for the embankment would probably flow o
to their lands,

Prior to the defendants undertaking their scheme, the plan
tiffs were protected from this alkaline water by the railway o
bankment which was built about 22 years ago. On the ea
foot of this embankment, there was a small ditch which diteh carri

the water flowing into it down to road 20 and there it passed

der the embankment through a small culvert into the diteh whic!
emptied itself at O, into the Fraser River.

The ditch west 20 was, prior to the defendants undertahing
their scheme, a ditch some 14 ft. wide by 6 ft. deep, and had |
built on the north side of road 20 by the railway company and |
municipal council and was of sufficient reservoir capacity for 1!

drains and ditches then emptying into it.
! That was the condition of affairs when Hemphill came ther
L) some 8 yvears ago. The trouble began in 1909-—when the delon
i dants constructed or enlarged a north and south ditch down road
No. 4 and an east and west ditch along the eastern portion of rowd
?x No. 20, between the embankment and road No. 4, so as to earry 1l
ﬁ water of this new No. 4 ditch into diteh west 20. It was liter
aggravated by the construetion of another diteh down road No. 5
b and carrying its water by means of a ditch opened by another
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authority on that portion of the road No. 20 lving to the east of
road No. 4

The No. 5 ditch and the enlarged diteh No. 20, between roads 4
and 5, which portion may be called east, were made by the muni-
cipal council and not by the defendants, just about the time the
defendants had completed their scheme, which had its eastern
extremity at the junction of roads 4 and 20,

To meet this increased flow of water, the defendants did not
deepen or widen west 20, nor did they alter the outlet at O., but
they employed a Chinaman to build a diteh 12-5 deep from road 20
in & northerly direction down towards the Fraser River, but as this
passed through the Willows Ridge and the Chinaman did not dig
to grade there was for a considerable period no outlet for these
waters,  The gate or intake of this Chinaman’s diteh from diteh
No. 20 was also defective in that it was 18 in. above the level of
the bottom of diteh No. 20,

These two defects were remedied later, probably in 1911, and
in 1914 a new large relief diteh 18 ft. wide and 7 ft. deep was built
alongside road No. 4. This was built at the joint expense of the
defendants and the municipal couneil and emptied into the Fraser
tiver at the outlet, a mile and one-half above O,

The combined flow of ditches Nos. 4 and 5, passing through
the gate at Cambie Station, swelled the waters in diteh west 20
to such an extent that the plaintiffis lands were inundated.

It is charged against the defendants that they were guilty
of negligenee in (1) bringing all this water from their diteh on
road No. 4 into west 20; (2) in permitting the municipal authorities
to empty in west 20 the water from No. 5 ditch: (3) in not enlarg-
ing the gate at 0. so as to accommodate the increased supply and

1 in not construeting a relief ditch of sufficient capacity from
road 20, in a northerly direction, so that the water from Nos. 4 and
5 could flow northerly into the Fraser River. This relief diteh,
when built in 1914, proved sufficient

The Judge found that the railway embankment acted as o
complete protection to the plaintifis’ lands against the alkaline
waters of the bog. He found that damage had been done to the
plaintifi’s lands by the alkaline waters of the bog and not by the
rver water as suggested by the defendants.  That the alkaline
water had come down by diteh No. 4, and also by diteh No. 5; that

Hesmpnin
'

MeKixyey

Trving, J A
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the commissioners had adopted the already constructed outlet a1
0. for the combined waters without looking at it to determin
whether it required repairs or alterations for the increased sei
vice; that they were negligent in not properly constructing th
Chinaman’s ditch in 1910, and in not constructing earlier a sufli
ciently large relief ditch when the council turned into diteh eas
20 the waters from road No. 5.

I agree with him in these findings of fact, and in the conclusion
that there was negligence on the part of the commissioners in not
calling in the services of skilled persons to advise them of thei
rights (if any), to resist the action of the council in bringing i
this foreign water, and if they were unable to do that successfully
to secure competent engineers to advise as to and superintend th
construction necessary to relieve the pressure on the reservoir
capacity of west 20 instead of relying on their own ideas.

What gives a nasty look to this piece of negligence is tha
Alexander, to whom the other commissioners committed the ma
agement of the drainage of this bog water, was himself a suffero
from its ill effects in respect of a piece of property owned by hin
to the east of the embankment which protected the plaintifi
land. T would support the Judge's decision that the commi
sioners are liable for such negligence in an action.

Geddis v. Bann Reservoir, 3 App. Cas. 430, at 455:—

An action (will) lie for doing that which the legislature has authorize|
if it be done negligently. Per Lord Blackburn.

Sanitary Commissioners of Gibraltar v. Orfila, 15 App. Ca-
400 :—-

It is an implied condition of statutory powers that when exercised .
all they shall be executed with due eare. Per Lord Watson, at p. 411.

And in the same case Lord Blackburn says, p. 412:—

In the absence of something to show a contrary intention the legislatir
intends that the body, the ereature of the statute, shall have the same duti
and that its funds shall be rendered subject to the same liabilities as the
general law would impose on a private person doing the same thing.

Raleigh v. Williams, [1893] A.C. 540, did not say anything
counter to this. That case was decided so far as the Bell Drai
is concerned on the ground that although there was negligence i
the execution of the scheme, yet as the commissioners had in goo!
faith accepted the engineer’s scheme and by by-law made th
execution of it lawful, the persons prejudiced are limited to th
statutory remedy. That was a wholly different scheme of legisla
tion from that under our consideration.
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let at The liability of a body ereated by statute must be determined
rmine } upon the true interpretation of the statute under which it is ereat-
| ser : vd.  We must, therefore, examine the Act at the time the damage
g the was done—that is, in 1909. That Act then in foree would be eh,
suffi 64 of the Revised Statutes of 1897,
| enst ; The commissioners when appointed or selected were to bhe
limited by the determination of the majority of land owners but
usion i the commissioners were “to have full power in all matters of de-

Hempenin
'
MeKissey.

Irving, J A

n not tail.”  In the event of it heing proposed to extend the payment
thei ‘ for the works over a term of years, a plan was to he prepared,

ng i 1 <hewing the proposed scheme, and the lands proposed to be hene-
fully fite.  An estimate of the cost was to be made and an assessment
1 the roll prepared and a scheme devised, shewing how the cost of the

rvoir works was to be met. In the ease of works of small extent, where

it was proposed to meet the cost by assessments levied as the work
tha progressed, no plan or estimate was necessary.  Provision was
mat made for altering the plans. Then it was to be the duty of the

Fere commissioners to cause the works shewn upon the plan or in the

him determination deed to be executed, and to see that the same were

tiff ‘duly operated and maintained in a proper state of repair.” These "
mi luties to operate and repair are specifie statutory duties and would

e

be enforeeable by mandamus or indietment, irrespective of conse-

juences.  The common law lability (if any), would arise only
rized n the event of damage being sustained.

-

Powers of expropriation were given and the compensation pay-

S

thle in respect thereof, which was to be regarded as portion of the
I cost of the works, was to be settled by arbitration.
od

No provision was made for compensation in respeet of land
mjuriously affected though not actually taken, nor did the Aet re-
atu (uire preparation of the plan by an engineer (asin the Raleigh case,

uti tpra), nor was there any provision made (1) as to the utilization

. of highways, the possession of which is, by the Municipal Aet,
hing ested in the municipalities; or (2) as to the use of any municipal
drain ditches either exclusively or jointly with the municipal authorities,
e in On the whole, I read the Act as simply incorporating these persons
o0l o that they could conveniently exercise a scheme to be mutually

the determined upon and to that end borrow money by assessments
the to be levied. It was a substitute on a large seale for individual
isla enterprise.  In general, although the statute defines the relation of

2327 ..k,
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the defendants to the subject matter, it is the general or commo
law which defines the legal results of that relation. It did no
exempt them from the general law for liability to keep their wate:
within their ditches or reservoirs on the principles laid down 1
Rylands v. Fletcher, L.R. 3, H.L. 330: see on this point Shipl
v. Fifty Associates, 106 Mass. 409.

In Harrison v. Southwark, [1891] 2 Ch. 409; 60 L.J. Ch. 63
Vaughan Williams, J., laid down that where a statute authoris
the execution of a work it authorises all things reasonably nec
sary for the execution of the work, and to what extent the defi
dants might go under this Act is a difficult question. Certain
it would justify them in building a relief ditch to the north w
taking all precautions possible to keep down risk of flooding.

In regard to the right of the defendants to make use of the roa
and ditches, the property of the municipality, there is a difficulty |
finding out how this was obtained. I suppose there was a licen
to do so—no by-law was proved—the council therefore would 1
a position to terminate the licence at any time, but in view of t!
injury that would be done by an untimely revoecation, it may
argued that the making of these ditehes and the construetion of
reservoir, without taking steps to have the licence first obtain
was negligence on the part of the defendants. 1 think it was neg
gencee,

Ex. 6, p. 260, which was signed in or about August, 1906, 1
thorised the defendants to:
establish drainage for the lands within the above defined distriets by wider
and deepening the present existing ditches running north and south within
same; to put in large boxes sufficient to discharge the water earried by the

ditehes from the said lands and to do everything that may be necessar
thoroughly drain the said lands

The north and south ditches at that time were two small ditel
one on each side of the embankment; two small ditches (chok
up) on each side of No. 4. These were carried across road 20 dit
in boxes down to the Fraser River-—the predecessor of the Chine«
diteh. 1 presume there would be ditches at both sides of road \
3, which terminates at point O. The road No. 20 was an cast o
west road, and it is questionable whether the omnibus clau
would include it.  In my opinion, it would not.

That ditch No. west 20 (I may be repeating myself), was t!
a 14 ft. ditch west of the embankment, but east of the embankmen
was a small 215 ft.-deep ditch at the side of the road.
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nmo That was the original plan, and it bears out the plaintiffs’ ? C.

id no contention that the system was to be a north and south system of
vater drainage. Then there seems to have been a change made. In  foyenis
wn i i what way and to what extent it is not clear—no document shewing K,

v MceKisyey,

hipl: any alteration of the general scope, extent and limits of the works —

y . " Trving, J A
was put in. A memorandum of work to be done was drawn
. 63 : up and registered.  This memorandum, as I understand it, shewed

Oris no details, but authorised a north and south ditch on No. 4 and

nece necessarily the carrying of that water westerly along road No. 20.
lefor The water that came down 5, and was also carried westerly was
lain not included in the memo. filed.

h The failure of the defendants to prevent this accumulation of

waters being turned in west 20 was a failure on their part to “duly
operate’ the ditches built by them. 1 think that, under their duty
to keep in a proper state of repair, they were required to close the
ditch on No. 20 at their easterly terminus when they found that

roadd
ity
leen
1
of t)

the municipal board had turned their foreign waters into them

If they were unable to prevent the council turning the waters
ay of No. 5 into No. east 20, and the evidence is not satisfactory that
n ol they made any effort to do so, they should have appealed to parlia-
ine . ment for relief to enable them to “duly operate” their scheme.
neg U \ licensee is entitled to a reasonable time for the removal of goods

¢ placed by him on license on another's property : Cornish v. Stubbs,
B, a LR.5CP, 334; 39 LJ.C.P. 202; Mellor v. Watkins, L.R. 9 Q.B
100, and the commissioners, I think, would have been entitled
to time had they applied for it; and compare acquiescence in the
case of a nuisance—Davies v. Marshall, 10 C.B.N.S. 697. The
ary municipal counceil would not be estopped by their laches: Islington
Vestry v. Hornsey Urban Council, [1900] 1 Ch. 695, 705 and 706,
but time I have, no doubt, would have been given by the Courts
(o enable the commissioners to make other arrangements, as was
done in that case,

Bigelow v. Powers, 20 O.L.R. 558, is a case that may have a
bearing on the plaintifi’s rights to recover damages from their co-
operating neighbours if it should be held that the board is not an
imcorporated body.

When the commissioners began to convert the small road dit-
ches along road 20 into drainage ditches and to enlarge the culvert
imder the embankment the plaintifis protested again and again,
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but to no purpose.  Hemphill's protest at a meeting was ruled out
of order because he could find no seconder. 1 venture to think
that was not the proper way to deal with the matter. He wa-
before a board who had a certain duty to perform with reference
to him and the matter should have been considered. Speaking
generally, the defendants, having regard to their discretionar
powers, did not give the plaintifis the consideration they should
have given. I think they were over-impressed with the powers of
the council, or perhaps to speak more strictly that, in their desire
not to lose the assistance the members of the council were willing
to give to their scheme, they overlooked the plaintifi’s rights,

I would dismiss the appeal.

GarLiner, J.A.:—This is an action for damages caused by the
overflow of water from ditehes construeted by the defendants u-
commissioners  acting under the provisions of the Drainag
Dyking and Irrigation Aet, ch. 69, R.S.B.C. 1911. The trial Judg
found in favour of the plaintiffs and ordered a reference to ascer-
tain the amount of damages. From this the defendants appeal

The principal contentions of appellants are: (1) That an action
at law is not maintainable but the right of recovery (if any), i~
by arbitration; (2) If at law no damage has been proved; (3) That
there was no negligence in the carrying out of the scheme by the
commissioners and therefore no liability; (4) If damage has been
proved the same was not caused by the construction of the works
of the defendant but by the connecting up with the defendants
works (which were constructed along a public highway), of works
done by the municipality in whom the highway was vested, the
connecting up of which caused the damage (if any), by bringing in
large bodies of water which otherwise would not have entered the
defendants’ works which the defendants could not prevent and
which they are in no way responsible for.

Dealing with the first ground of nmﬁ-ul, ch. 69 of RS.B.CC
1911, is repealed by ch. 18 of 1913, saving and preserving any right <
and privileges acquired thereunder, and Mr. Martin, counsel for
the appellants, argues that, although the damage sued for occur-
red prior to 1913, the writ was issued since that date and the right
to recover must be under the procedure laid down in the latter
Act and cites sec. 58 of the Act as governing the procedure.

Whether see. 58 is applicable only where expropriation proceed-

e o pe—
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ings have been taken under sec. 55, I do not think it necessary to
determine as in my opinion there was not in the Act of 1911 any C.A
statutory remedy for compensation by arbitration or otherwise  Hewpui
applicable to the case at bar, the plaintifi 's remedy (if any), heing MeKINNEY.
by action at law, and this right was preserved to him by the saving
clause in sec. 70 of the Aet of 1913, It is, therefore, more than a
mere matter of procedure,

Mr. Martin, however, contends that the Aet of 1911 provides
s, 19, 21 and 22,

Sec. 19 clearly has reference only to expropriation proceedings

Galliher, J A

for arbitration and relies on s

and the payment of compensation for lands taken.

Sec. 21 must be read with sec. 11, and see. 22 we need not con-
sider. »

It has given me considerable difficulty to decide just what sec
11 means.

After the best consideration I can give to this section, it appears
fo me that where commissioners have been appointed under sec.
3 or selected under sec. 4 and where, under sec. 8, the proprietors
have determined the general extent, scope and limits of their
works, then any one whose lands may not be within such
limits may, under sec. 11, apply to the commissioners to have his
lands drained or dyked, and that under sec. 21 anyone other than
such applicant whose lands may be injured by the adoption and
carrying out by the commissioners of the request of the applicant
shall have his compensation assessed and valued as therein
direeted.  In other words, secs. 11 and 21 seem to me to have
reference to something apart from the general scheme.

The appellants relied very strongly on Raleigh Corporation
v. Walliams, [1893] A.C'. 540, but I think the decision there insofar
ax it affeets this case must be taken to have rested on see. 591 of
the Ontario Act 1887, ch. 184. We have no such section in our
Aet,

On the second ground, I think there was ample evidence of
damage.

The 3rd and 4th grounds may be considered together,

The ditches constructed by the commissioners were along the
highways within the municipality, the earth thrown up from the
ditches forming the roadway for traffic, the ditches being on either
side of the roadway.
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.

B. C At the time the commissioners were constructing these ditche

C. A along road 4 to carry the water down road 20 to the outlet, the |
Hespsny,  Municipality were construeting ditches from road 5 west of roa (

1, and carrying them along road 20, draining an area which other

1
MeKINNEY. f . N . )
wise would not have discharged its waters into the main drai !

Calliher, J. A .
e along road 20 which conveyed the waters from the area along roa (

1 to the outlet, and it appears that this municipal ditch was com
pleted and joined up at about the same time as the ditches con
14 strueted by the commissioners.

It is not quite clear from the evidence, whether the receiving

diteh along road 20, which was constructed from road 4 to the B.(
! Electrie track on road 20 and the ditch with which it was connectod I
‘ from the B.C'. Electrie track to the outlet, would have been suffi
cient to carry off the water without injury to the plaintiffs, bu

s it wa
liabl

because they could and ought to have prevented the municipalit

certainly with the added water from the municipal ditch

not, and the respondents contend that the appellants are

discharging the water through their ditches and connecting 1 (
with the ditches constructed by the commissioners. t

The appellants, on the other hand, say they were at most lice 1 r

sees upon the municipal roads, and had no power to prevent th : I
: municipality so joining up and discharging water into their ditehe
and that the same was done by the municipality without thei d |

consent and without any application for leave so to do. ; <
Among the powers and duties of the commissioners enumerate 1 p

in sec. 18 of ch. 69, is that of seeing that the works are duly operat . |

ed and maintained in a proper state of repair. There is here n I

i question of state of repair so that I take it we are only coneerne g

v with the words “duly operated.” I do not think it can be sai b

upon the evidence that the gate at the outlet was insufficient fo ]

the purpose for which it was used. The outlet is helow high tid "

level and consequently when the tide is in the gate is closed and

no water can flow out except between tides and the difficulty seem

to be that, owing to the volume of water poured into the ditc!

along road 20 from road 4 to the outlet by the ditches of the muni

cipality and those built by the commissioners, it would have requir

ed a very large ditch practically in the nature of a reservoir 11

contain the waters without overflow which came in while the gat

was closed by the tide.
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If the language used by Lord Macnaghten in the Raleigh case,
supra, is to be taken in its broad sense and not qualified by reason
of the section of the Ontario statute before referred to, then |
(ake it the plaintiffs cannot sueceed in this action, unless the duty
cast upon the commissioners by the Aet is one within the purview
of this case.

At p. 6 of 63 LJ.P.C., Lord Macnaghten says:

It was argued on behalf of the respondents that if a drainage work con-
structed under a by-law duly passed turns out in the result not to answer its
purpose by reason of some other defect, which a competent engineer wught
10 have foreseen and guarded against; or if the result of a drainage work is to
damage a person’s land by throwing water upon it which would not otherwise
have come there—that is actionable negligence on the part of the munici-
pality. This argument, in their Lordships’ opinion is wholly untenable
If, however, acting in good faith, they aceept the engineer’s plan and earry
it out, persons whose property may be injuriously affected by the construction
of the drainage work must seek their remedy in the manner preseribed by the
“tatute.

In view of the later judgment of Lord Macnaghten in the
case of Hawthorn Corporation v. Kannuluik, 75 L.).P.C. 7,1 think
the words above quoied must be taken to have been used having
reference to the statutory enactments applicable; if indeed the
last paragraph quoted does not itself suggest that.

There remains the question of appellants’ negligenee,  Having
abandoned the original scheme of earrying the water from these
several ditches along road 4 north to the river (a scheme which
has since been adopted and has proved sufficient), and having
adopted an alternative scheme which caused the damage without
I think proper sanction in that behalf, in my view they were negli-
gent in that they, knowing the large quantity of water that would
be brought down by their own works with the greatly added sup-
ply from the works being carried on by the municipality, and
which were to be joined up with their works, did not greatly in-
crease the size of the diteh along road 20 from road 4, or at all
cvents from the railway erossing to the outlet.

I would dismiss the appeal.
Marmin and McPuinuies, JJ.AL, dissented.

Appeal dismissed.,
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BROWNING v. MASSON, Ltd.

Supreme Court of Canada, Sir Charles Fitzpatrick, C.J., and Da

es, Iding
Duff, Anglin and Brodeur, JJ. December 29, 1915

L. Contraers (§ IV B 2—330) —IMPOSSIBILITY OF PERFORMANCE—INCO
SISTENCY OF CONDITIONS — DISCHARGE
An agreement to purchase all the structural steel work needed und
a municipal contraet, if “consistent with the conditions™ of the latt
contraet, is rendered impossible of performance and inoperative up
the municipality awarding such contraet on condition that the steel o
iron works should be purchased from another party
[Browning v. The Masson Co., 214 Que. K.B. 389, reversed

AppEAL from the judgment of the Court of King's Benel
appeal side, 24 Que. K.B. 389, whereby the judgment of Dorion
J., in the Superior Court, Distriet of Quebec, in favour of the plai
tiffs, was varied by reducing the amount of the judgment with cost
I{"\('ril‘l',

L. A. Taschereau, K.C., for appellants and cross-respondent

St. Laurent, K.C., for respondents and eross-appellants,

Sik Cuarnes Frezearack, CJ.:—The appellants are geners
contractors and, as such, made, in competition with others
tender for the reconstruction of the Dufferin Terrace in the Cit
of Quebee.  After consideration, the road committee decide
to recommend the appellants’ tender for acceptance by the coun
as the most advantageous, but on the condition that they—tl
appellants—would purchase the steel and iron required for tl
execution of their contract from the Eastern Canada Steel (o
a local concern engaged in the manufacture and erection of ste
and iron structures. The respondent company also carried o)
the same business at Quebee.  The council, adopting the recon
mendation of the road committee, awarded the contract to th
appellants,

A letter purporting to set forth an agreement theretofore mad
between the appellants and the respondents was written abou
the time the tender was being considered by the council; but thi
letter, although drafted by the respondents on August 21, was no
signed until August 24 by the appellants.  That letter is
these words:

Objeet: New Dufferin Terrace.
Messrs. Sharpe Construction Company,
109 Fleurie Street, Quebec

Gentlemen,—This will confirm our verbal agreement to the effeet th
vou hereby bind yourself to sign a contract with us for furnishing and i
complete the struetural steel work for the New Dufferin Terrace for the su
of $11,400 (eleven thousand four hundred dollars), as soon as your contra
with the City of Quebee for the work is executed, it being understood th

Quebee, Augnst 21, 1014
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this price covers a strueture comprising columns, beams, ties with fittings
complete, capable of supporting wooden joists and wooden floor consistent
with the requirements of the specification for steel superstructures of bridges
i viaduets of the Department of Railways and Canals of Canada, and
it being further understood that this strueture be subject to the approval of
the City of Quebee,

This also confirms our verbal agreement that in e

se the City of Quebec
does not approve of a structure as above mentioned, that immediately fol-
lowing the signing of your contraet with the City of Quebee, you hereby bind
vourself to sign a contract with us for the furnishing and erecting of the
struetural steel work completely erected in place for the New Dufferin Ter
race, for the sum of $13,000 (thirteen thousand dollars). Said strueture to
comprise columns, beams, ties and fittings and to be eapable of supporting
 uniformly distributed live load of 140 Ihs. per sq. ft., Hoor construction to
be of wooden joists and planking.

It is further understood and agreed that either of the contracts mentioned
ihove will be consistent with the conditions in your contract with the City

of Quebee. .
\eeepted: Yours very truly,
Suarre Coxsrrecrion Co., Massox, Liviren
A. Laurent, E. D. Kellog.

W. Sharpe. Eng. in charge.

It will not be necessary to consider the legal effect of the vague
and ambiguous language used in the first two paragraphs,  This
appeal turns upon the meaning attributable to the last paragraph
and more particularly to the governing word “consistent.”  To
properly appreciate the effect of the language used, it is important
to consider the circumstances under which the letter was written.
It is apparent upon the evidence that the paragraph now directly
in question was added to the letter at the instance of the appellants
and for their protection and, in view of the then existing situation,
it was a very elementary precaution to take because, at the date
the letter was signed, not only did both parties know that the
appellants’ tender was accepted subject to the condition that the
steel required should be purchased from the Eastern Canada Stecl
Co., but a contract containing that condition was actually pre-
pared by the city notary and ready for appellants’ signature.
One should not lightly assume that in those circumstances the
appellants would give an absolute undertaking to sublet the same
work to the respondent company.

Let us now analyze the language used, because, of course,
ull contraets must be construed according to the primary and natural meaning

of the language in which the contracting parties have chosen to express the
terms of their mutual agreement.

Evidently the appellants must not be presumed to have intended
to bind themselves to do more than to give the contract to the
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respondents if they could do so consistently with the terms of thei
own contract with the eity. It is not to be assumed that thei
intention was to obligate themselves without consideration to giv
a contract which it was_impossible for them to carry out. Th
respondents, who drafted the letter and are, therefore, responsibl
for the choice of words, say:

It is further understood and agreed that either of the contracts ment o
above will be consistent with the conditions in your contract with the ity
Quebec.

Bearing in mind that the dictionary meaning of the word “con
sistent” is “compatible with,” “not contradictory of,” the scn
tence must be read to mean that the appellants obligate then
selves to enter into a contract with the respondents only if such
contract would be compatible with and not contradictory of 1l
conditions in their own contract with the city. And could an
thing be more incompatible with or more contradictory of th
condition of the contract with the city by which they bound the
selves to give the preference to the Eastern Canada Steel Co., tha
an undertaking to give the respondent company the steel work f«
the terrace?  And that it was not intended when the letter w
written to enter into a binding agreement such as is now relu
upon is made absolutely elear by the evidence of Masson, one
the chief officials of the respondent company. Speaking of 1)
letter, he says:

Q. Now, after the opening of the tenders, did you meet the representativ
of the Sharpe Construction Co., at the time of the signing of the docun

produced as ex. p. 37

A. We went to meet with them at the instance of Mr. Laurent and
have discussed that very question and ahout having it aceepted in writn

Q. Then what was the motive, the
to thirteen thousand dollars ($13,000)?

A. Beeause there were pre y at that time parleys which might ha
embarrassed and we said: “If they were willing to sign that paper. we wol
agree to reduce the thing to that price so as to get the contraet,” for which
would have the contract and they would promise us that in as far as it mig!l
be in their power, the contract will go to no other

wson why vour first price was redi

In those words, “*as far as it might be in their power,”" we ha
the key to the meaning which the word “consistent™ had in tl
minds of both the parties,

The allegations of respondents’ declaration also support th
construction of the sentence. The claim for damages is largel
if not entirely, based not upon a breach of the written undertaking
but upon the allegation that, notwithstanding that undertaking

e
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the appellants allowed the city to insert in their contract a con-
dition which made it impossible for them—the appellants—to
carry out their agreement with the respondents and on the evi-
dence it is elear that the appellants were not privy in any way to
the action of the city council, but, on the contrary, did all they
could to get the consent of the eity officials to give the work to the
respondents,

The judgment in appeal proceeds on the assumption that the
appellants distinetly connived at the insertion in their contract
with the eity of the condition giving the preference to the Eastern
Canada Construction Co.  Pelletier, J., who gave the majority
judgment below, says:

Mr. Sharpe signed this econtract and aceepted those conditions which
caused him to break his contract with the respondent, without even speaking
to the latter about it; his tender for the works to be made to the terrace was
by $17,000 lower than the others and the city couneil would not have imposed
that considerable difference upon the ratepayers if Sharpe had wanted to
resist a little; he had only to offer a semblance of resistance and in a few
days the affair would have been settled by the abandonment of the condition
imposed by the eity. .

Upon the evidence 1 would reach a contrary conclusion.
Laurent says:—

Q. Inso far as you were personally concerned, as i member of the Sharpe
Construetion Co., did you have any objeetion to the contraet for steel heing
given to the Masson C'o.? A No, =ir, on the contrary, | was very anxious,
I would have been very anxious to give them the contract. Q. Why did you
not give it to them?” A, Beeause of that elanse which was obliging us to
give the contraet to the Eastern Construction Co., it is what eaused me
). To the Eastern (' Steel Co.? AL Yes, sir, that is what the notary
gave me to understand when we signed the contraet. Q. You examined the
thing with the notary? A, Yes, sir. Q. And the notary pointed out that?
\. I would have liked to exact that he strike off that condition to allow
15 to give the contract to whomsoever we liked: and the notary pointed out
that it was impossible; that the contraet had to be signed as written and that
we had to comply with the requirements. Q. What was the reason of that
obligation” A, Beeause of an order of the council which was inserting a
clause passed by the eity, i, by the rowd committee. Q. Approved by the
couneil? A, Approved by the council

To the same effect Sharpe and Drouin testify.

To repeat what 1 have already said, if the document relied
upon is construed as it should be according to the primary and
natural meaning of the language in which the contracting parties
chose to express the terms of their mutual agreement, then the
undertaking of the appellants was to give the steel work to the
respondents if to do so would be compatible with the terms of
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their contract with the eity.  The language used, I submit respect
fully, is not susceptible of being construed to mean that the a
pellants assumed to give respondents a contract which would i
its terms conform to their contract with the eity, as assumed b
the trial Judge, but to give them a contract, if they could do «
consistently with the conditions of their contract with the city
and that is the only contract which in the circumstances busines
le.

I have gone carefully through all the evidence and ean fin

men could reasonably be expected to have me

nothing to justify in any way the suggestion of wrong-doing o
the part of any member of the city council.  They were all ex
mined as witnesses and, judged by the ordinary standard of mun
cipal ethics, there is no ground of complaint. In any event, ou
sole duty is to interpret the agreement which the parties mads
and we have no mandate or authority to sit in judgment on th
conduet of the members of the Quebee city council

The appeal should be allowed with costs and the cross-appea
dismissed with costs.

Davies and Ibinaron, JJ., dissented.

Durr, J.:—In construing this document (see judgment o
Fitzpatrick, C.J.), there are two general considerations which |
think it is important to keep in mind.

First, it is an informal letter containing proposals not intende
to be proposals which, on aceeptance, shall constitute a contrac
for the sale of steel or for the erection of a steel strueture, but pro
posals for entering into a presently binding agreement that, in
certain event, namely, the awarding of a certain contract by th
council of the city of Quebec to the appellants, the parties shal
sign contracts for the erection of the steel structure of the Dufferi
Terrace by the appellants and providing in a general way for th
nature of the contracts so to be entered into.

Secondly, that in construing such a document all the parts o
it must be read together and each construed by the light of all th
others and that especially in case of such an informal document
it is important to read the language of the document in the light
of the existing circumstances so far as known to both parties an
with reference to which they must be assumed to have been con
tracting.

Now, at the time the appellants signified their acceptance of

the respondent’s proposal and some hours before that, it was know:

P et
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to both parties that it was quite possible that the municipality
would insist upon stipulating as one of the terms of their contract
that the steel should be purchased from the Eastern Canada Steel
Co. The parties, no doubt, hoped that they would succeed in
inducing the council not to insist upon this condition, but the fact
that they were threatened with it was known to them both; and
it is in light of the fact that this contingency was present to their
minds that the proposals contained in this letter must be read.

And what meaning are we then to attribute to the last para-
graph?

It is further understood and agreed that either of the contracts mentioned

ihove will be consistent with the eonditions in your contraet with the City of
Quebee

The “contracts mentioned above” are the contracts which the
parties proposed to enter into after the contract with the muni-
cipality should be signed.  The parties bind themselves to enter
into contracts of the general deseription set forth in the first two
paragraphs of the letter, but subject to the proviso that these
contracts must be consistent with the “conditions” of the muni-
cipal contract, that is to say, must be capable of being carried out
consistently with due performance of the obligations ereated by
the municipal contract.  There ean be no doubt in my view that
the language taken in its primary sense limits the obligation of

hoth parties to entering into contracts which shall be “consistent ™

with the contract with the municipality; an obligation, therefore,
which only becomes operative in the event of the contract with
the municipality being of such a character as to permit the parties
making and ecarrying out the contracts proposed. That being
the effect of the language of this letter, 1 confess that, with great
respect to others who take a contrary view, I have no difficulty in
reaching the conclusion that the proper construction of the docu-
ment is this very construction which is suggested by an examina-
tion of the words themselves,

In truth the contention of the respondents seems to me, with
great respect, really to involve a more or less palpable petitio prin-
cipit (notwithstanding the disguises which skilful advocacy has
designed for it). The argument really rests upon the assumption
that the essence of the agreement was that the appellants under-
took not to enter into a contract with the municipality which did
not permit them to purchase the steel from the respondents.  The
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intention to enter into such an undertaking is not declared i
express terms by this document which provides that any contract
to be entered into by the appellants with the respondents must b
capable of execution consistently with the obligations of thei
contract with the municipality. No such undertaking can b
implied from the document read as a whole in the light of the cir
cumstances because it is impossible to say from anything befor
us that such a stipulation was necessary to give effect to the object
of the parties as disclosed by the document; and still less can it Ix
said that reasonable and honest business men, if they had thought

of the contingency which happened, would certainly have stipulate
expressly as it is contended they did stipulate impliedly, becaus
the fact is that they had in mind that very contingency and thi
very document which was prepared by the respondents and pro
posed by them as expressing the terms of their contract contain
no such stipulation.

It is needless to say that a very different question might ha
been presented for decision if the respondents had proved that th
appellants had by their own conduct brought about the insertio
in the municipal contract of the stipulation requiring the steel mad
use of to be purchased from the Eastern Canada Steel Co.

AxGriN, J.:—With Pelletier, J., I have found some difficult
in giving to the concluding clause in the plaintiffs’ letter of Aug
ust 21, 1914, the construction for which the defendants conten
The word “‘consistent” is certain/y not the most apt to expre

the idea which they maintain it wus intended to embody. But
read in the light of the circun ces under which it was writte
it would seem probable that he elause in question, the partic
must have meant not mer » provide for alterations in the cor

tract between the plaintifis and the defendants so as to make

conform in minor details to the terms of any contract which tl
municipality should exact from the defendants, but also to provid
against liability of the defendants to the plaintiffs if the mw

cipal council should insist upon making their contract subject 1
any condition which would disable the defendants from enterin
into a sub-contract with the plaintifis. The municipal coun
did insist on such a condition. There is nothing in the recor
which indicates anything in the nature of connivance or collusio
on the part of the defendants. On the contrary, they appear t

have acted with serupulous good faith towards the plaintiffs.

an




27 D.LR.| DoMminion Law Reports.

I would, therefore, allow this appeal and dismiss the action -
with costs throughout, substantially for the reasons given by S«
Cross, J., and concurred in by Lavergne, J., in the Court of King's

ane v
Bench. S

BropeUR, J.:—This is an action in damages for breach of -
Rrodeur,

Browsin

contract,

The appellants had tendered for the reconstruction of the Duf-
ferin Terrace, at Quebee.  The city of Quebee, which was having
the works executed, was disposed to accept the tender of the ap-
pellants, but on the condition that, when buying their steel they
would give the preference to the Eastern Canada Steel Co,

The appellants, who, to prepare their tender, had procured
figures from the respondent company, acquainted the latter with
that condition; and in concert with it took steps to induce the
municipal authorities to purely and simply accept their tender.

During those steps, the respondent and the appellants entered
into an agreement by which the appellants were binding themselves
to take their steel from the respondent if the city of Quebec con-
tracted with them for the rebuilding of the terrace according to
cither of the suggested plans, adding moreover:

It is further understood and agreed that either of the contracts mentioned
whove will be consistent with the conditions in your contract with the City of
Cuebee

The negotiations went on with the eity of Quebec and the latter
refused to strike off the stipulation in favour of the Eastern
Canada Steel Co.

The appellants then suggested to the respondents to decrease
his price so that they might be freed from that preference which
had to be given to the Eastern Canada Steel; but the respondent
refused and then they had to give the sub-contract to that other
company.

The whole question rests on the interpretation to he given to
that convention hetween the respondent and the appellants.

The respondent claims that the appellants were bound as soon
us they had the contract with the city of Quebec, to give to it the
supplying of the steel.

The circumstances, it seems to me, cannot authorize such an
imterpretation of the contract. The parties, when they entered
into their agreement, knew the demands of the city of Quebec;
and to say that the appellants formally bound themselves to give
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the contract to the respondent even if the city of Quebee did persi
in its preferential clause would seem absolutely extraordinary

The contract had been prepared by the respondent itself. |
the case of any doubt, it must be interpreted against the one wh
has stipulated and in favour of the one who has contracted t}
obligation (art. 1019 C'.C",).

If the stipulation which we have textually quoted did not exist
there might perhaps be some doubt as to whether the defendant
would have bound themselves, in ease they should get the contra
from the city of Quebee, to give the sub-contract to the respondent
But that stipulation is to the effect that the obligations of the sul
contract will be “consistent” with the conditions of the ma
contract,

The word “consistent” in the present eircumstances can e
itself to different interpretations.  That contract was not |
pared nor examined by legal minds; but it was so prepared an
examined by business men and there is no doubt, to my mind. t|
the intention of the parties was that if they could succeed in gettin
rid of the condition inserted by the city of Quebec or if they coul
in any other way get rid of that stipulation, then the sub-contra
would go to the defendant.

Even if we do examine the literal sense of the letter in quest
without examining the particular circumstances under whicl
was written, I think that the respondent could no more sucee

In fact, the plaintiffis would have said: We are quite willi
to give you the sub-contract for the steel, but on the very condition
imposed upon us by the city of Quebee,

Then, one of said conditions was to give the preference to
certain company for the purchase of the steel. Nothing easic
then for the respondent than to accept that condition.  He woul
simply have had to give the preference, when purchasing the ste
to the Eastern Canada Steel Co.  So that if we earefully examine
the circumstances of the case, if we take into consideration th
intention of the parties, and if we even take the letter of the con
tract, the plaintiffs, respondents, have no right to sue the defen
dants-appellants for want of specific performance.

In those circumstances, I am of opinion that the judgment
quo should be reversed with costs of this Court and of the Courts

helow and that the action of the plaintifi-respondent must |y

dismissed with costs. Appeal allowed
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CANADIAN NORTHERN RAILWAY CO. v. CITY OF WINNIPEG.

Manitoba Court of Appeal, Howell, C.J.M., Richards, Perdue, Cameron
and Haggart, JJ.A. April 25, 1916
L Taxes (§ I=1)—=WHAT INCLUDED IN— LOCAL IMPROVEMENT ASSESSMENTS
Every eontribution to a public purpose imposed by superior author-
ity is a “tax”;  a local improvement assessment or a special survey
charge is taxation within the ordinary meaning of the word
|Halifox v. Nova Seotia, 18 D.L.R. 649, [1914) A.C. 992; St Sul pice
v. Montreal, 16 Can, 8,C.R. 399, referred to,)
2. Taxes (§ 1 F 2-80)—EXEMPIION OF RAILWAY PROFERTY FROM GENERAL
TAXATION —LOCAL ASSESSMENTS —SPECIAL SURVEY CHARGES
See, 16 of ch. 20, 1 Edw. VIL (Man. 1901). ratifying an agreement for
the exemption of the properties, incomes and franchises of a railroad com-
pany from all assessments and taxation of every nature and kind within
the provinee by whomsoever made or imposed, as provided by sec.
18 of the Railway Taxation Aet, 1900, ¢h. 57, is subject to the lmita-
tion of see. 1 (22), of the amending Aet, 1900, ch. 538 (R.S.M. 1913,
ch. 193, see. 18), empowering municipal corporations to charge the real
property of railroad companies for taxes for loeal improvements, the
exemotion, however, extending to special survey charges made in pur-
suance of ch. 158, RSN 1902

Faxes (§ HI G—150) —=R1GHT 10 COSTS OF REDEMPTION
Costs incurred and which were paid under protest 1o a municipality
in order to redeem property from a wrongful sale for taxes claimed to

be exempt may be recovered bhack
[Alloway v. Morris, 18 Man. L.R. 363, followed.]

ArreAL from the judgment of Maedonald, J., in favour of
the plaintiff in an action by a railway company to recover taxes
paid under protest on property claimed to be exempt.  Varied.

The judgment appealed from is as follows:

The plaintifi is now, and was at the time of the assessment
and sale hereinafter referred to, the owner of lots 6 to 10 in block
5, as shown on a plan of survey of part of lots 25 to 27 of the
Parish of St. Boniface, registered in the Winnipeg Land Titles
Office as plan No. 1606, and said lands were, on November 28,
1910, sold by the defendant the City of Winnipeg for arrears of
taxes.

On May 27, 1913, in order to prevent a certificate of title
being issued to the purchaser at the said tax sale, the plaintiff
paid, under protest, to the Distriet Registrar the sum of $148.31.
There is included in this amount the sum of $8.96, being the
amount assessed against the property for a water-works tax,
and the sum of $8.30 for a special survey tax.

The District Registrar had paid over to the defendant the
City of Winnipeg the sums so paid by the plaintiff in redemption

of the said property, less a certain portion of the costs of redemp-

tion,

2427 p.L.R.
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The plaintifi claims to be entitled to a refund of the variou
sums so paid by it for the purpose of preventing certificates o
title issuing for the properties, but the defendant the City «
Winnipeg denies that the plaintiff is so entitled. The questio
for the opinion of the Court are:—(a) Whether the said lot
6 to 10 in block 5, D.G.S. 25, 27, St. Boniface, plan 1606, w
liable for any taxes and more especially whether the said and
liable for water rates or special survey tax, or any other locu
improvement tax. (b) Whether the plaintiff is liable to tl
defendant corporation for payment of taxes or assessments |
respect of real property of the company fronting or abutting
on any street or place for local improvements upon, in, under o
upon any such street or place, according to the frontage of su
real property so fronting or abutting on such street or plac
(¢) Whether the defendants, or either of them, are liable to repa
to the plaintiff the costs of redemption included in the vario
sums paid by the plaintiff in order to redeem the said propertics

Chapter 57 of 63-64 Viet., see. 5 (1900), provides that

In order to supplement the revenues of the Crown in the Provinee of Ma
toba, every railroad company at present owning or operating, or which n
hereafter own or operate, any line or lines of railroad within the said provii
shall pay to the Crown in this provinee a part or portion of the gross earnii
of such railroad companies in the Provinee of Manitoba, as follows: |
and for the vears 1900, 1901 and 1902, two per cent. of the gross earning
such companies

Section 18 of said ch. 57 provides that,

Every railroad company coming within and paying taxes under the pr
visions of this Aet or any Aet or Acts amending this Aet, and the proper
of every nature and kind of every such railroad company, except the lu
subsidy to which the company is or may be entitled from the Domin
Government, and any land held by it for sale, shall, during the continuan
of this Aet or any Aet or Acts amending this Act, be free and exempt from «
assessments and taxation of every nature and kind within the Provine
Manitoba by whomsoever made or imposed, except such as are made and
imposed under the provisions of this Aet, or any Aect or Acts amending thi
Act, and no person or body corporate or politic having power to make asses
ments or impose taxation of any kind shall, during the continuance of t}
Act or any Aet or Acts amending this Aet, make any assessments or impos
any taxation of any kind of or upon any such railroad company or any pr
perty of such railroad company except the land subsidy to which such cor
pany is or may be entitled from the Dominion Government, and any lund
held by it for sale as aforesaid.

Section 1, sub-see. 22, ch. 58, 63-64 Viet. (1900), amends
the Railway Taxation Act by adding thereto the following section
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Nothing herein contained shall take from any incorporated city any
right or power which any incorporated city may now have of assessing and
levying on the real property of any railroand company fronting or abutting
on any street or place taxes for local improvements done in, under or upon
iy such street or place according to the frontage of such real property
so fronting or abutting on such street or place, or relieve any railway or tele-
graph company owning or operating a telegraph line or lines in the provinee
from the payment of the taxes imposed in that behalf under the provisions
of The Corporations Taxation Aet

Chapter 57 and ch. 58 of 63-64 Viet. were passed at the same
session and eame into foree on the same date.

Section 16, ch. 29, 1 Edw. VIL. (1901), provides:

Notwithstanding its present exemption from taxation the company
covenants to pay to the Government in each year after the vear 1905, and
up to the maturity of the bonds hereby agreed to be guaranteed, a sum to b
fised from time to time by the Licutenant-Governor-in-Couneil not exceed
ing 29; of the gross earnings of the company from its lines in Manitoba eov-
ered by the mortgages securing bonds heretofore or hereafter guaranteed by
the Government, and from the lines included in said lease and option and ir
consideration of the said payments the company and the lessors in said
lease and option their properties, incomes and franchises shall be exempt
from such taxation as is provided for by sec. 18 of ch. 57 of the Statutes of
Manitoba of 1900 during the curreney of the said bonds hereby agreed to
be guaranteed.  Provided, however, that any lands now exempt shall con
tinue to be exempt from such taxation during the curreney of said honds

Under par. 5 of the agreement the bonds mentioned are pay-
able on June 30, 1930. The property, the subject of taxation
herein, is in actual use. The above is the law which governs this
case,

The taxes, the subject of dispute herein, were imposed subse-
quent to the year 1900 and the enacting of 63-64 Vietoria.

The contention of the defendant is that the plaintiffis are
entitled to exemption from general taxation but not to exemption
from taxation for local improvements and that if such were
intended the Aet would have been explicit and have said so.

The contention of the plaintiffs, on the other hand, is that by
virtue of see. 18, ch. 57, of 63 and 64 Viet., as owners of the lands
in actual use they are free and exempt from all assessments and
taxations of every nature and kind within the Province of Mani-
toba by whomsoever made or imposed except such as are made
and imposed under the provisions of this Act.

The agreement between the Province of Manitoba, ch. 39,
1 Edw. VIL (1901), and the plaintiffs provides that, for the con-
sideration therein specified, the properties of the company shall

be exempt from such taxation as is provided for by sec. 18 of ch.
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57 of the statutes of Manitoba of 1900 during the currency
the said bonds,

Section 18, ch. 57, 63 and 64 Viet, and see, 1, sub-sec. 22, ¢
58, 63 and 64 Viet. would appear in conflict. Both Acts wer
passed at the same session, and the latter Act must be intend
to apply to then existing assessments and charges.

To remove doubt as to the meaning and intention of sec, |
ch. 39, 1 Edw. VIL. (1901), it is declared that the exemption
granted was and is the exemption specified in see. 18 of 1]
Railway Taxation Act as existing at the date of the passag
such last mentioned Aect, and is unaffected by any amending A
or Acts passed concurrently therewith and subsequently theret

c. 18, ch. 166, R.S.M. (1902).

In my opinion the meaning and intention of the agreem
between the Provinee of Manitoba and the plaintifi and
interpretation to be put on the legislation affeeting it is that
burden assumed by the plaintifi under the agreement was
lien of all taxes, rates and assessments. The said agreemao
exempts the plaintiff from all assessments and taxation of «
nature and kind within the Province of Manitoba, and
applies to all charges for local or municipal purposes.

The costs in connection with the tax sale and subsequer
incurred through the Land Titles Office in connection with 1
application for title were improperly and illegally incurred
the defendant, and the plaintiffs were not under any obligat
to redeem from the tax sale, but would be justified in assum

that the defendants would desist and abandon their proceedine.

and the plaintiffs, in protecting the property at the last mom

are entitled to a refund of all the moneys paid by them to ace

plish that purpose.
The special survey

charges seem to me to be in the same pos

tion. These charges are imposed at the request of the munici-

pality and they are made a charge upon the land and in default
of payment are treated in all respects as ordinary taxes due on
said lands. The defendants have received the money thus ox-
pended and paid by the plaintiff under protest.

The questions submitted must in my opinion be answercd
(a) and (b) in the negative; (¢) in the affirmative. Costs to th
plaintiff.
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T. A. Hunt, K.C., and J. Preudhomme, for appellant, de-
fendant.

0. H. Clark, K.C.

HowgLy, C.J.M.:
under which the plaintifi’s rights arise are clearly set forth in the

for respondent, plaintiff.

~The questions at issue and the statutes

judgment of Macdonald, J., who heard this case.

Chapter 57 of 63 and 64 Viet. consists of 21 sections, and is
followed by ch. 58, the first section of which is as follows:

1. The Railway Taxation Aet, passed at the present session of the Legis-
itive Assembly, is hereby amended by adding thereto the following sections
123,
the first of which is set forth in full in the judgment above referred

to. These two chapters were enacted in the same session of the

and then follow as sub-sections to that section new sees. 22

legislature and were assented to at the same time. The number-
ing of the seetions shows that the legislature intended them to
he parts of one statute, and I think that sees. 22 and 23 of ch.
8 should be read as if they formed part of the original ¢h. 57,
we. 18 of which is set forth in full in the above judgment.

In February, 1901, His Majesty, represented by the Executive
Government of Manitoba, entered into a contract with the plain-
tiffs and by 1 Edw. VII., ch. 39, this contract—which is set out
i full in a schedule to the Act—was made valid and, in the
language of the Act,

hereby confirmed and is and shall be valid, binding and operative, accord
ing to the tenor thereof and the parties thereto are and each of them is hereby
withorized and required to carry out and abide by all the terms of the said
ndenture.

Clause 16 of the contract is set out verbatim in the judgment
ippealed from, and it grants the rights which the plaintiffs
claim in this action.

By sec. 17 of the first mentioned Act all exemptions from taxa-
tion theretofore granted to a railway company by the Legislature
of Manitoba are preserved notwithstanding anything in that
\ct, and this clause has been continued in the revisions of these
statutes by see. 17 in ch. 166 of the R.S.M. (1902), and by sec.
16 of ch. 193, R.8S.M. (1913). It follows, therefore, that the
exemptions from taxation granted by clause 16 of that contraet,
ratified by statute as above set forth, still exist in favour of the
plantiffs, .

There has been subsequent legislation on these questions of
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i 4 exemption from taxation, but 1 do not think the question
C.A dispute has been affected thereby.
CN.R By ¢h. 166, R.S.M. (1902), sees. 18 and 22 of the statut
! first above referred to are made sees. 18 and 19 of that Aet an
Wissiera. by eh. 74 of 10 Edw. VIL it is declared that under ¢l. 16 of t}
Howell 1y contract the exemptions granted are those set forth in sec. 15
of ¢h. 166 above mentioned, and is unaffected by any amending
Act or Acts passed concurrently with R.S.M. (1902) or subs
quently thereto. It is difficult to understand why this clau

of the Aet was put in, but as there was no concurrent or subs

quent legislation, it need not be considered. It is apparent t}
the Act was not intended to grant exemptions not theretofor
existing nor to create any new rights
By the R.S.M. (1913), the above mentioned sees, 18 and
wre continued as sees. 17 and 18, and thus the two sees. 18
22 of the Aets first mentioned, really one Act, have been cor
tinued through two revisions as portions of one Act.
The chief question to be disposed of in this case is, what
the meaning to be given to the words “their properties, incom
ind franchises shall be exempt from such taxation as is provide
i for by sec. 18 of ¢h. 57 of the statutes of Manitoba of 1900
cl. 16 of the contract?
The defendant the City of Winnipeg has, and then ha
power to charge the real property which will be direetly ben
o fited by any proposed work or improvement which is of a lo
nature and to levy a rate on such property to pay the same, ai
this is commonly called local improvement assessments. Certa
1 property of the plaintiff company in Winnipeg was so charged an !
the plaintiffs dispute the defendant’s right to levy this charg
| claiming that it is taxation from which their property is exempt
In a similar case in Montreal the Court of Appeal for tl
Provinee of Quebee held that such local assessments would e |
come under the ordinary term of taxation, but on appeal to ti
Supreme Court in that case, commonly called the Montreal ca
(St. Sulpice v. City of Montreal), 16 Can. S.C.R. 399, the decisio
of the Court of Appeal was reversed and at 403, Strong, J., give
a wide definition to the word “tax” as follows: 2

Every contribution to a publie purpose imposed by superior authorit t
i a “tax” and nothing less

In this case the Chief Justice of the Supreme Court dissent
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An effort was made to take this case to the Privy Couneil, bat
failed without getting a decision of the Court of final resort on
the question, see the notes at 16 Can, 8.C.R. 407,

This point of law was finally settled in Halifax v. Nova Scotia,
18 D.L.R. 649, [1914] A.C. 992, and the result is that the local
improvement assessment or charge is taxation within the ordinary
meaning of that word.

It now becomes necessary to look closely into ¢l 16 of the
contract and find if the legislature intended to grant the exemp-
tion broadly given by sec. 18 of the first mentioned statute with-
out the interpretation or limitation of explanation given to that
seetion by see. 22,

This legislation took place shortly after the decision of the
Wontreal case and perhaps see. 22 was added because of the
decision being brought to the attention of the legislature after
«ee, 18 had been passed. Considering, however, the fact that the
two clauses have been continued in their original form through
two consolidations, it would seem that the draftsman could best
express the exemption by using in the chief clause the broad
words “all assessments and taxation of every nature and kind”
and then in a subsequent section deelare that these inclusive words
do not apply to loeal improvement assessments imposed by
mcorporated cities,

I do not think that a strict construction against the plaintiffs
should be applied in this case beeause their elaim is one of exemp-
tion from taxation; it is simply one of the terms of a bargain
agreed upon and carried out by both parties. This is not an action
between two contracting parties as in the Halifax case and the
contract should not be construed favourably to the plaintiffs as
it was in that case,

I have examined many ecases involving the construction to
be put on saving clauses, interpretation clauses and provisos
in statutes but they, to my mind, give no assistance in this
matter,

The object of the contract was to give exemption from taxa-

tion and the only section which gives exemption is sec. 18, See.

22 could only have been referred to in the agreement as an explana-
tion of the kind of taxation intended by sec. 18, 1If the question
was asked “what assessment or taxation was included in see.
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187" 1 would think that before an answer was given the who
Act would be read and the answer would be all taxes and asses
ments except local improvement charges in cities

The matter might be looked at in another way. See. 2

gave a statutory right to the City of Winnipeg to charge the co
of local improvements upon the lands benefited, and can it |
said that the contract and the statute ratifying it are to be rea
so as to deprive the defendants of that right?

The Railway Taxation Act was passed generally to apply t
all railways within the legislative jurisdietion, and if the plai
tiff’s contention is correct, then they have a special exemptic
not granted to other railway companies

I think that by giving the plaintiffs the exemption “from sucl
taxation as is provided for by sec. 18" the legislature intend
to grant them the same exemptions that are ordinarily enjoye
by railway companies, and that to find what these exemption
are that section is to be read as a part of a statute and its meaning
is to be arrived at by considering its surroundings. The plain
tiffs, therefore, are liable for the local improvements tax

The special survey charges arise out of a special survey mads
of a portion of the city since the agreement, in which portio
they have certain lands. This survey was made pursuant to ¢l
158, R.S.M. (1902), and T assume that statutes with the sam
powers existed when the contract was ratified by the legislatur
This survey was a public work for the benefit of a portion of th
city in order to settle the boundary lines of streets and lots an
was for the general good of the portion so surveyved. This charg
was imposed by a superior authority and was to be a contribu
tion to a public purpose and on the authorities above referred t
It 1s a tax.

If the defendants set the Attorney-General in motion

this survey it might be a city tax, but it cannot in any way com
within the subjects set forth in see. 22 so as to be a local improve
ment tax, and therefore it is a tax from which the plaintiffis ar
exempt.

If it should be a tax to reimburse the Province of Manitoh
it comes within the terms of exemption in sec. 18, It could not
be held that the consolidation of statutes which were in fore

when the contract was ratified would, under general terms, re
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vive a power to tax the plaintifis, contrary to the very terms
of the agreement made between The King and the railway com-
I’l”l\'.

The plaintifis were put to costs in redeeming their various

properties, and as the tax sale was clearly wrongful, they claim

that they should recover these costs as damages. The defendants
claim that they are not liable because of the wrongful acts of
their statutory officers. It seems to me that the case comes directly
within the prineiples laid down in Alloway v. Morris, 18 Man. L.R.
363

The defendants are entitled to their charges for the local
improvement tax and are not entitled to the special survey tax
which must be repaid to the plaintiffs, and the latter are entitled
to their costs of redemption from the tax sale.

Questions A and B are answered as follows: “The plaintifi's
lands are liable for taxes for local improvements, but they are
not liable for special survey tax.  To question (¢) the answer is

Yes.”

There will be no order as to costs of this appeal.

Ricuaros, J.A.:—1 agree with the Chief Justice that the com-
pany are exempt from the special survey taxes. The wording of
the exemption granted by see. 18, both in the statute of 1900
and in that of 1902, is very broad and seems to cover these levies,
especially as the Special Survey Aet was in existence before 1900,
and so would probably be in contemplation as one of the exempted
assessments,

\s to the frontage tax, I have had difficulty in coming to a
conclusion. Par. 16 of the agreement of 1901, confirmed by ch.
49 of the statutes of that year, only gave the exemption pro-
vided by sec. 18 of the Act of 1900. That was qualified by sec.
22 enacted at the same time by a concurrent Aet, as part of the

lailway Taxation Aet, and which expressly exeepted frontage
taxes from the operation of sec. 18,

So that if the Aet, ch. 74 of 1910, had not been passed,
there would, T think, be no difficulty in holding that the company
were liable for the frontage taxes.

It is intituled An Act to amend the Railway Taxation Aet
and the only then existing Railway Taxation Act was ch. 166,
R.S.M. (1902).
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1 MAN. Ch. 74 consists of two operative sections, the third affecting
i ) CoA only the time of its coming into force. The amendment in the
S CXR first section undoubtedly refers only to see. 18 of the above ¢l
| 166, which it expressly names,
! Crrey of
| WinnipE Then follows sec. 2, which is the one in question here, |
! Richards, 1A, reads
¥ 2. For the removal of doubts respecting the exemption from taxati
granted under clause 16 of the agreement dated February 11, 1901
out in schedule A, to ch. 39 of the statutes passed in the year. 1901, it
1% declared that the exemption so granted was and is the exemption specific
i in see, 18 of the said Railway Taxation Act as existing at the date of the |
i sage of such last mentioned Aet, and is unaffected by any amending A

or Aets passed concurrently therewith or subsequently thereto

The question is: do the words, “sec. 18 of the said Railwa
5% Taxation Act as existing at the date of the passage of such la
y mentioned Aet,” refer to see. 18 in the Act of 1900, or to s
I8 in the Act of 19027

If the former, then the right to levy frontage taxes on the con
pany has been taken away, as the exemption in see. 18 of the 190
Ac¢t would be broad enough to include such taxes, if not modific
by see. 22; and, as see. 22 was passed by an Act concurrent witl
that containing said see. 18, it would cease to have any effect o)
the latter because of the last clause in the above see. 2.

If the reference is to the Act of 1902, said see. 2 does ne
interfere with the right to levy frontage taxes, which is continu
as sec. 19 in the 1902 Act, and there modifies the effect of i
18 (as 22 did sec. 18 in the Act of 1900), by preventing the exem
tion in 18 from extending to frontage taxes. And, as sec. 14
would not come within the last elause of 2, as being an “amending
Act, or Acts ]b:l\\l'«l ('ulll'lll'l'l'lll].\ therewith, or ‘ll'b\l'lﬂllll'
thereto™ it is not affected thereby, but is left in force.

The wording of sec. 2 is ambiguous and gives several ground
for arguments in favour of each contention. They need not b
here stated.  Weighing them, however, against each other the
leave the meaning of the section in doubt.

There is no apparent consideration given, or reason stated

for increasing the exemptions bargained for in 1901, and it seems

to me that we ought not to hold that the legislature meant
give such increase voluntarily and at the expense of the cit
unless the language of the section, relied on as giving it, is sus-
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w.-ptihlv of no other reasonable construction. 1 do not think

that can be said of see. 2 of 1910,

It is argued that unless it refers to see. 18 of the 1900 Act,
see. 2 is meaningless. 1 am not prepared to so hold.  In 1909
there was an Act, ch. 73, which added to the lands already ex-
cepted from exemption by see. 18 of the 1902 Aet “lands and
property held by the company not in actual use in the operation
of the railway.” It may be that the legislature, by clause 2 of
the 1910 Aect, meant to prevent this exeeption added in 1909
from applying in the ease of the Canadian Northern R. Co.
considering it as an infringement on the exemption given that
company by the 1901 agreement.

With some hesitation I think the railway company were liable
for the frontage taxes in question,

I coneur in the judgment of the Chief Justice as to the disposal
of the appeal.

Perpve, Cameron and Hacaawr, JJA., concurred with
HoweLw, C.J. M. Appeal allowed.

WENBOURNE v. ]J. 1. CASE THRESHING MACHINE CO.

Wherta Supreme Court, Appellate Division, Seott, Stuart and Beck, JJ
March 24, 1916.

. SaLk (§ 1 C—16)—REGISTRATION OF CONDITIONAL sALES—FILING copy
OF LIEN NOTE—SUFFICIENCY OF AFFIDAVIT
Seetion 2 of the Hire Receipts and Conditional Sales of Goods Ordi-
nance (Alta.), 1911, ch. 44, requiring the registration of a true copy
of the writing of sale, is sufficiently complied with as to the spirit and
purpose of the statute, by registering true copies of the lien notes con-
taining the usual provisions as to the retention of title by the vendor
until payments are completed, though the original order on which
the sale is based or a true copy thereof has not been registered; like-
wise sub-see. 3 of see. 2 which requires the agreement of sale or bail-
ment, or a true copy thereof, to be accompanied by an affidavit,
stating that it truly sets forth the terms, is substantially complied with
by registering several such lien notes comprising the to unount to be
paid, each note s nied by the statutory affidavit and referring
to the terms of the nent as a whole, and is sufficient to charge
subsequent purchaser with notice thereof

ArreaL from the judgment of Simmons, J., in favour of
plaintifi in an action to deeclare certain machinery free of all
liens or incumbrances, and for mjunction against seizure of
same.  Reversed.

A. H. Clarke, K.C., for defendant, appellant.

. F. Harris, for plaintiff, respondent.

The judgment of the Court was delivered by

Stuart, J.:—This is an appeal by the defendant from an

CA
C.N.R
Clry oF

Winsirka.

Richards, J. A

Cameron, J A
Haggart, 1.A,

ALTA.

Statement

Stuart, )




380

ALTA.
S (

WENBOURNY
Case
TurESHING
MacHiNE
Co

Stuart, 1

Dominion Law Rerorts, [27 D.L.R

order of Simmons, J., which order was in substance an answer 1
several questions of law which the parties had agreed to stat
for the opinion of the Court before the trial of the action

The plaintiff alleges in his statement of claim that he ha
bought a J. I. Case 110 h.p. engine together with certain equij
ment from the defendant Haering on February 19, 1913, ha
paid the said Haering therefor and had obtained possession o
the same from said Haering, that Haering had sold the engi
to him as agent for the defendant and that on May 1, 1915, th
defendant had wrongfully seized and taken possession of ti
same. By amendment he further alleges in the alternative tha
Haering had himself and on his own account sold to him tl
engine and other articles. He elaims a declaration that tl
machinery is his free of all liens or encumbrances in favor of tl
defendants and an injunction,

The defendant company, after general denials of the plai
tiff’s allegations, pleads specially that on April 19, 1912, it sol
the engine, ete., in question to Haering pursuant to an ord
in writing dated January 31, 1912, that pursuant to the ord
Haering delivered to the company four lien notes all dated A
19, 1912, which notes contained the usual agreement that th
property should not pass until the notes were paid, that eacl
of the said lien notes was duly registered in the proper office o
April 24, 1912, that certain payments had been made by Haering
but that he became in default on some of his payments and that
thereupon the company pursuant to the terms of the notes
clared all the notes to be due and payable on February 24, 1915

that no payments were made thereafter, that on February 25
1915, the company seized the said machinery and thereafter
obtained from the Master an order for removal and sale under
the Aet respecting extra-judicial and the other seizures. Th
company also counterclaims for an injunction and damages o
account of a sale to one Varty having been lost.

The plaintiff in his reply joins issue and then alleges that the
order given for the machinery by Haering was an agreement
for sale within the meaning of the Ordinance respecting Hir
Receipts and Conditional Sales, that that order was the only
agreement of sale between the company and Haering, that it
had never heen registered, and that the lien notes referred to i
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the defence are not in conformity with the ordinance, and that
the plaintiffi purchased the machinery from Haering in good faith
and for valuable consideration without notice.

After the pleadings had closed, the parties submitted three
questions of law to Simmons, J. In the agreement or stated
case it was admitted that the plaintifi had paid Haering $£1,600
for the machinery as alleged.

The questions submitted were:

1. Does the lack of registration of the doeument or a copy thereof, re-
ferred to in the defence and reply (ie., the order given by Haering for the
machinery), prevent the J. 1. Case Co. from setting up a right of property
or right of possession in and to the subject matter of this action as against
the plaintiff under and by virtue of the provisions of ch. 44 of the Ordinances
of the N.W.T. being an Ordinance respecting Hire Receipts and Conditional
Sales of Goods. 2, Was the registration of the notes referred to a sufficient
compliance with the requirements of the said Ordinance to permit the defend-
ant company to set up a claim of property or right of possession as against
the plaintiff?

And if the first question is answered in the affirmative and the second
n the negative:

3. Will the plaintiff's elaim to the ownership of the articles be altered
in case it should be found at the trial of the action, that the plaintiff had
1 knowledge of the existence of the documents or notes referred to or of any
ien upon or interest in the property on the part of the defendant company”

It was agreed that the pleadings, affidavits filed and exhibits
thereto should be submitted to the Judge.

Simmons, J., without giving reasons answered the first question
in the affirmative, the second question in the negative and
the third question in the negative. The defendant company
appeals from these decisions,

It is necessary to quote the opening clauses of the order for
the machinery given by Haering. These are as follows:

J. 1. Case T. M. Company (incorporated) New Machinery and Engine
Order.

This order must be signed by all parties before delivery of goods; is taken
subject to approval and is to be sent to the company for acceptance or rejec-
tion.  The blank property statement on the back of the order must be filled
out accurately and signed by each person signing the order.

Purple Springs, January 31, 1912,

J. L. Case T. M. Co. (incorporated), having its home office at Racine
Wisconsin, U.S hereinafter called the vendor is hereby requested by the
undersigned hereinafter called the purchaser, to ship or deliver for the pur-
chaser or at his expense . . . at once or as soon thereafter as you can fur-
nish for transportation or delivery to Purple Springs Station or other con-
venient station in the Province of Alberta in care of John Haering.

WENBOURNE
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Then following are the words
One Case 110 h. p. simple steam engine traction C. and W, burning
with the usual fixtures and extras supplied by the vendor as pa

of its regular equipment. Also for the above machinery Loco eab, 2]
barrel unmounted, tenders; 2 pumps and hose; 20-in. front wheels; tl
thove designation of the goods is for the purpose of identification only w
said o wre not ordered or sold by deseription

It was then provided that the purchaser should receive an
pay for the same on delivery the sum of $3,875, as follows
Cash none and execute and deliver on the vendor's form not
as below (then followed the amounts and due dates of four not

and the document proceeds

and if the purchaser fail to receive said goods or do any of the things to |
done by him as hereinbefore set forth the sale of the said goods shall ther

be eancelled I'he property in and the title to the said goods sh
remain in the vendor and shall not pass to the purchaser until the vend
has received in eash the purchase price and interest. The purchaser si

have the possession of and the right to the use of the said goods exeept

provided in elause 3 hereof but during such possession and use the said goo
hall bhe at the risk of the purchaser as to damage or destruction from m
cause and the purchaser shall remain liable for the full purchase price of {1

same.  (3) If the vendor should at any time consider that any part of tl

purchase money was insecure it may take possession of the said goods

if necessary repair the same and sell the same or any part thereof either |

public auction or private sa el
Then followed a elause providing that upon such taking posses

sion or upon any default in payment the whole purchase pric

should become due and payable. Next came a elause providing
that any judgment recovered should not effeet a merger of tl
lien or of any other security given. Then followed certain war
ranties and other stipulations, one of which was a provision tha
the earnings of the machine should belong to the vendor unt
the price was paid and an assignment of the purchaser's right
under the Threshers' Lien Act.  One stipulation was this “t}
whole contract is set forth herein.” The remaining terms do not
appear to be necessary to be set forth. The machinery in question
was duly delivered on April 19 and four notes were then executed
by Haering and delivered to the company. Each of these note

contains the words “given for 110 Horse S.T. Engine Lo

cab. 212 bbl. unmounted tenders, 2 pumps and hose,” an
at the bottom of each note, there were numbers identifying
the engine and the tanks, which latter no doubt are the same a

the “tenders’ spoken of in the order and in the phrase above

quoted from the notes
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A true copy of each of the notes was filed within thirty days
after the delivery of the machine and accompanied by an affi-
davit attached to each copy stating that the copy was a true
one, that it truly set forth the agreement between the parties
and that the agreement was bond fide, ete.

Fach note contained the elause which is so well known as
being usually inserted in such documents, that it is perhaps
unnecessary to quote it in full.  In substance it provided that
the title to the property for which the note was given should
remain in the company “until this note or any renewal thereof

is fully paid with interest” and that upon “default in payment
of this or any other note in their favor (the company’s) " or should
the purchaser sell his land or beeome insolvent or make an as-
signment, ete., or if the company should consider the note inse-
cure it might deelare “this and all other notes made by me in
their favor” due and payable forthwith and might take possession
and sell, ete., and that the purchaser would pay any deficieney.

The first question is whether the company must lose the
henefit of the Ordinance respecting Hire Receipts and Condi-
tional Sales of Goods owing to non-registration of the original
order for the machinery.

Although my first impression was to the contrary I have
come to the conclusion that upon the true interpretation of the
section it is not necessary that all the terms of the agreement of
sale should be put into writing and a copy then registered.

It is a well known rule for the interpretation of statutes that
the evident purpose of the statute, the evil to be dealt with, and
the remedy proposed, must be kept in view. The ordinance
was, of course, intended to proteet innocent purchasers of goods
from persons having the actual possession of them against secret
reservations of rights in the goods on the part of previous vendors.
The whole purpose of the ordinance was to provide that such
previous vendors making such reservations must give the public
notice thereof by means of a registration system. It is obvious
that what was mainly intended was that notice should be given
of the reservation of rights of property or of possession. Looking,
then, at the words of the ordinanee we can easily see that the
emphasis is continually placed upon this point.  The section

above quoted begins “whenever on a sale it is agreed,
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ALTA. provided or conditioned that the right of property, right of p "
8.C session . . . shall remain in the vendor,” ete. It then prevent (
Wesnornse the vendor from setting up, not the whole terms of the sale, b 0
Cons merely his right of property or possession as against certai
Puresiming - specified elasses of persons. Then when the condition is set fort q
1 ! M "INE upon which the vendor may do so the ordinance says ““unle b
v - such sale with such agreement, proviso or condition is in writing re
ete.”  The words “such agreement” are again used in sub-s o
i 3 of see. 2, thus “ Every such agreement or a true copy there in
g shall, upon such registration, be accompanied by an affidas hi
i ete.”  Of course, sub-sec. 1 of see. 2 begins thus “such writ
i shall be I‘I‘L',i\[l'l'i"lA” w
The whole point of the matter seems to lie in this, wheth ca
by the use of the bare word “sale” in the clause expressing tl to
d condition upon which the vendor may retain his rights it w en
intended to enact that all the terms of the sale must be in writing
The fact that the vendor is not prevented from setting up w S
other term of the sale except that which provides for the right « sty
possession remaining in him points in my opinion very strong a
§ to the view that all that the words of the section mean is tl na
! g there must be a writing showing that there has been a sale, su
writing disclosing the retention of a right of property or no
session, It is obvious that this would fulfil entirely the purpos wi
of the statute, B
) Moreover, it is not improper to pay at least some attentic &n
to the quite apparent danger that would be involved in insisting m
that all the terms of the agreement of sale must be in writing
I There are no doubt thousands of small transactions going « the
throughout the provinee in conneetion with the sale of good -
such as a horse or two, or a wagon or plough, or a few cows ret
| other animals, in which the parties may make special terms 1« 101
suit their convenience. I cannot believe that it was ever col bet
templated that simply because one of these simple terms is su uoy
that the statutory notice by way of registration must be given « -
it therefore every other term agreed upon must be set fort
in the writing which is to be filed. )
For these reasons I think the proper interpretation of the ordi .
nance is that evidence of the fact of a sale must be in writing and :
n

that such writing must contain the special condition as to the
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retention of the right of the property or possession by the vendor.
Clearly nothing more can be necessary to accomplish the purpose
of the enactment.

I would, therefore, allow the appeal with regard to the first
question and answer it in the negative. But of course this must
be taken in the sense that it is not correct to say that the
registration only of the order, and of nothing else, would be a
compliance with the ordinance. If there had been no other writing
in existence which could be registered the first question would
have to be answered in the affirmative.

With regard to the second question, what I have already said
will cover much of the ground. Nodoubt each of the notes indi-
cated plainly that a sale had been made by the defendant company
to Haering of the articles referred to in it. These articles are suffi-
ciently identified by certain numbers

There is, 1 think, only one point upon which there mayv be
some doubt. The affidavit attached to the copy of each note
states that the copy “truly sets forth the agreement between the
parties.”  This is in pursuance of sub-see. 3 of see. 2 of the ordi-
nance,  Of course each note did not set forth all the terms of
the agreement.  Many things were omitted and besides each
note only referred to a portion of the purchase money, The
whole purchase price was not mentioned in any of the notes,
But the document indicates plainly that other notes had been
given because other notes are referred to on which payment
must be made before the property is to pass.

I think, as before stated, that the proper interpretation of
the meaning of the words “such agreement” in sub-sec. 3 of
see. 2 i that it refers to the special agreement regarding the
retention of the rights of property or possession and were it not
for the single fact that the total amount which had to be paid
before the property would pass was not specified in any par-
ticular note there would in my opinion be no room for question
as to the sufficiency of the registration.

There was no term in the original order imposing a condition
as to the passing of the property which was not contained in
vach note except the one thing, the total amount to be paid.

The affidavit attached to each note is in the prescribed form.

In that respect the ordinance was complied with.  The only

)5 om
25—27 p.L.R.
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ALTA. enquiry is, ean it be said that any of the notes containg the who
S. ( terms of the agreement even in the sense in which I have inter
Wensovrye preted it?
” With some hesitation I have come to the conclusion that
Pugesuine  the ordinanee was substantially complied with by the filing o
Macin \ 1
' 1 our notes, Even taking each one separately it expressly stat
it the property is not to pass until it and “any other note i
the company’s favor™ are paid. The true interpretation of th
% phrase is in my opinion any other note given for the same goods
‘!- That must be the obvious meaning of the words. Now, the
| revealed the possible existenee of other notes to any one maki
1 SOAT( \ reference to the other notes filed would reveal ti
i full amount which had to be paid. In the absence of fraud ar
i where everything to which the public were entitled to noti

was really on file T think it would be placing too technical

meaning upon the words of the ordinance to s

that there ha

not been compliance with its provisions. It cannot be contends

that a person making a search would be entitled to stop when |
had examined one not A person is never safe until he has a
certained all instruments filed against the property and execut
by the person with whom he is dealing. Haering might properl
have executed a chattel mortgage on his interest and the mort

gage would have been protected by its proper registration. S

himself to ascertain the nature of all instruments executed by
him dealing with the property

It is only by sheer technicality that the plaintiff can rais

the objection that the agreement has, with regard to the amount

to be paid, been split up into four agreements and therefore n

individual one of them constitutes the true agreement Th

four notes are connected by an obvious reference to each other

and all are registered. T can see no substantial difference betwes
what was actually done and attaching the four notes together
making one affidavit as to all and registering them as one filing
which would undoubtedly have been a compliance with t
ordinance

The course adopted gave just as complete notice as the otl

would have done. For these reasons I think the appeal should |

allowed also as to the second question and that it should

that a purchaser from Haering was bound in order to protect
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answered in the affirmative.  In the result it becomes unnecessary
to deal with the third question at all. The appellant should
have the costs of the appeal.

Appeal allowed

TOBIN v. COMMERCIAL INVESTMENT CO.

Columbia Court of Appeal, Macdonald, C.J.A., and Irving, M
Galliker and MePhillips, JJ.A. March 7, 1916

LEADING (§ VI—355) ~CouNTERCLAIM  FOR FRAUD—NMISFEASANCE O
DIRECTORS Joinpy R OF OTHER PARTIES
I'he paramount objeet of the Judicature Aet and Rules is to enable
Il matters arising out of one transaction, particularly where the sam
parties arei nvolved, to be disposed of in one action, and thus prevent
multiplicity of suits; thus a corporation, in an action against it 1o recover
certain moneys and securities elaimed to be wrongfully obtained, has
the right to counterclaim for frandulent conspiracy and to set up a
wreement that such property was given in restitution for fraudulent
wts and misfeasance in office as directors, and may, for that purpose
oin other persons jointly connected therewith
Frankenburg v. Great Horseless Carriage Co., 69 L.JLQ.B. 117, followed

LEADING (§ I S—149)—INAPT WORDING OF COUNTERCLAIM —STRIKING OUT
AMENDMENT.

If an alternative claim in a counterelaim is embarrassing by reasor
of the inapt terms in which it is worded, it is ground only for striking
out the alternative claim and not the whole counterclaim, which em
be readily cured by amendment
ArreaL from an order of Hunter, C.J.B.C., dismissing a coun-

terelaim to an action to recover property wrongfully obtained
Reversed.

Loresby White, for appellant

W. J. Taylor, K.C'., A, P. Luxton, K.C., and 0. C. Bass, for
arious respondents,

Macponarp, C.J AL —The plaintiff suesto recover money and
securities which he alleges the defendant company obtained from
him by fraud and duress.  The company denies this and says that

the plaintiff was at the times in question its_president, that one

Gireen was its solicitor, and one Forsythe its secretary, the three
being members of its board of directors, and the majority of the
executive committee of its board, which committee had ail the
powers of the board when the board was not in session.  The
defendant company then alleges that these three persons were
guilty of misfeasance in office, and of a fraudulent conspiracy to
obtain a large sum of the company’s money, which they actually
did obtain for themselves, The defendant company further
alleges that on discovery of the said conspiracy and misfeasance,
the said Green, on behalf of himself, the plaintiff, and Forsythe

Statement
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offered that the three of them should assume by way of restitution
certain obligations and pay certain moneys apportioned among
them as set out in the statement of elaim, and that the defendant
company accepted said offer, “and that in all negotiations looking

towards restitution it treated the said restitutions as joint and not

several, and had no knowledge of or concern in how the same were
or was to be apportioned among the said plaintiff, Green and Forsy
the.,” It is further alleged by the defendant company that
said agreement (which is not in writing), all and each of the
three directors agreed to use their best endeavours to proteet @
promote the financial eredit and reputation of the defendant e«

pany and to

st in the business of the company.  Defend

ompany further alleges that the plaintiff and the said Green am
Forsythe failed to perform their said obligations, whereby tl
consideration for making the agreement has failed, and also tl
cach of them has wrongfully committed breaches of the said agred
matters, and committed other wrongful acts against the compa

vhereby the company has suffered damage. It also alleg

th
said three directors have so dealt with certain securities which the

took over from the defendant company in pursuance of said agre
ment as to make it impossible to now return the same

By way of counterclaim, the defendant company repeats a
the allegations above outlined, joining the said Green and For
the in said counterclaim as defendants, pursuant to O, 21, r. 11
the Supreme Court Rules, and therein alleges that the plaintit
wmd the said Green and the said Forsythe, defendants by count
claim, have each made default in the performance of his under
taking, and also that the said Green by his subsequent condu

iolated his portion of the said agreement. And the compa
prays that the agreement be performed on the part of these thre
defendants by counterelaim,

Alternatively the defendant company claims against the said
three defendants: (a) Damages for the misfeasance and breach
of trust and of contract aforesaid, and (b) That an account b
taken of all the various matters and things above set out, and sucl
order of restitution made to the defendant company by the defer
dants by way of counterelaim as may be just.

An order was obtained from a Judge of the Supreme Court o1

motion to strike out the counterclaim, striking it out in so far
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the said Green and Forsythe are concerned, and dismissing them
entirely from the same, and from this order the appeal is taken
No reasons for the said order were handed down. It was suggested Touix
by counsel for the respondents at the Bar that Hunter, C.J., who

. . A CoMmenrcia
heard the motion, thought it would be more convenient if the issue  Invesress
L

of conspiracy raised in the counterelaim were to be tried at all,

that it should be tried in a separate action. It was strongly pres-  Macdor

I A
sed upon us that a diseretionary order of this kind should not lightly

be set aside, and with this 1 quite agree. It is clearly settled,
however, that such discretion is a judicial one, and in a proper
case may be reversed and overruled by an appellate Court, as
was done by the Court of Appeal in Frankenburg v. Great Horseless
Carriage Co., 69 LJ.Q.B. 147. 1 do not think the order should he
maintained.  One of the paramount objeets of the Judicature Aet
and Rules, after which our Supreme Court Aet and Rules are
fashioned, was to enable all matters arising out of one transaction
particularly where the same parties are involved, to be disposed of
in one action, and thus prevent multiplicity of suits, In this case
the three defendants by counterclaim were all involved in what is
alleged to have been a fraudulent conspiracy against the defendant
company. They are alleged to have made a joint settlement
Green making the offer on behalf of the three, which was accepted
It is true that the restituion to be made was segregated and each
was to do his part, but that does not affect the joint nature of the
arrangement, but only the manner of its performance.  But whe-

ther it be regarded in strictness as a joint settlement or not, which

is an issue to be tried, it was referable to one transaction or series
of transactions, and between all the parties concerned therein.
Now, what relief does the defendant company ask in its coun-
terclaim? It alleges the non-performance of the agreement by
these three men, and it asks to have it enforeed against them.
Even if each had to perform an integral part, all three might very
properly be joined in one action, but the propriety of, if not the
necessity for, joining them is greater even than that.  Oneof the
three is in effect seeking to set aside the joint agreement. If he
should suceeed, the defendant company seeks to fall back upon its
claims for damages for the original torts, the conspiracy and mis-
feasance in office. It cannot succeed for the conspiracy unless
Green and Forsythe are parties,  Unless the order appealed from

be reversed, the defendant company will e compelled to discon-




390
B.C
C. A
FoBiy

COMMERCIAL
INVESTMENT

Galliber, J.A

McPhillips, J.A

Martin, J A

Dominion Law Reports, (27 D.L.R

tinue its counterclaim for conspiracy against the plaintiff.
the plaintiff should suceeed in the action on grounds which wou

still leave him liable in tort, defendant company might find its

in the position of having to pay whatever sum was awarded agai
it and yet not be able to set off what it might have recovered o
counterclaim had all issues been tried together. To my min
is eminently a case in which all the parties in these alleged frau
lent proceedings should be before the Court in one action
counterclaim.  On this point also Frankenburg v. Great Horse

Carriage Co., supra, is very much in point in appellant’s fa

An affidavit was admitted on the motion below exhi
what purported to be a release from the defendant compan
the said Green, and it was urged upon us that if said Green |
been released it was improper and embarrassing to make |
party to the counterclaim.  Without deciding whether suct
iffidavit should have been received, there are two other ans
to that contention: first, a release when proved is a defence
is not ground for striking out a statement of elaim or counterc
that a defendant will plead satisfaction. The second answer q
that it is alleged in the counterclaim that Green has failed to por
form obligations which he undertook with the company at
time of the said settlement, and which were to be ]Il'l".HIIIH d s
sequent to the settlement. These obligations, I take it, wer
ones above recited, namely, that he would use his best endeave

to protect and promote the financial eredit and reputation of
company and assist in its business,

Respondents’ counsel also argued that the alternative clan
made in said counterclaim is embarrassing by reason of the in
terms in which it is worded. If that be so, it is ground only
striking out the alternative claim, and not the whole counterelai
I think the alternative claim is perhaps not happily worded
if s0 advised I would give defendant company leave to amend

The appeal should be allowed and the order appealed fre

set aside.

Irving, J.A.:—1 eoncur in allowing this appeal for the reas
set out in the judgment just read.

GALLIHER, J.A.:—1 agree with the Chief Justice.

McPumuirs, J.A.:—I agree with the Chief Justice and wou
allow the appeal

Marmin, J.A., dissented. Appeal allo




27 D.LR.| DosminioNn Law Rerorts

ROBINSON v. ELLIS.

Saskatchewan Supreme Court, Newlands, Brown, Elwood and McKay, JJ
March 18, 1916

orpeL (§ 11T E—T70) — To DENY VALIDITY OF SHAREHOLDERS GUAR
anty —Conpuer.

A majority of the sharcholders who have signed a personal guarant
of the eredit of the corporation are by their conduet es (e
alleging that under a resolution the guaranty was only to | Teo
upon all the shareholders ning it
ArreaL from a judgment in favor of defendants in an action

on a shareholders’ graranty.  Reversed

J. Cowan, for appellant
7. P. Morton, for respondent
The judgment of the Comrt was delivered by
Erwoon, J.-—The H. G, Baker Co., Ltd., being then indebted

to the plaintiff applied to it for a further line of eredit and in

response to this application wrote the said Baker Co. as follows:

We have earefully gone over the statement of your affairs which you
enclosed us in your letter of the 9th, and are sorry to see it is not nearly so
strong a statement as we expected to get from you, and we do not feel dis-
posed to grant the company any considerable line of eredit under the eir
clamstances,

Would it not be possible to give us the personal guarantee of a couple
of your sharcholders, say Mr. Ellis and Mr. F. J. Searles?
us a guarantee signed by them for, say, $5,000, we would then be willing to
fill your orders as taken by Mr. MeNabb

Please advise if this proposition is feasible and if not, perhaps, you have

If you could send

some other suggestion to make which would answer the purpose just as well,
in which ecase we shall be glad to hear from you.

On September 2, 1913, a meeting of the members of the
Baker Co. was held, At this meeting there were present: W. H.
Ellis, H. G. Baker, F. J. Searles, E. W. Garrison, W. P. Bate
and 8. J. Wilson; and at that meeting it was moved:

That a letter be written to the Thos. D. Robinson & Sons Ltd. of Win®
nipeg signed by each shareholder guaranteeing their account
Apparently at the time of this meeting there were two share-
holders other than those above mentioned. On September 4,
there was signed by the members who were present at the said
meeting of September 2 the following letter.

This is to certify that we, the undersigned directors of the H. G. Baker
Commission Co., Ltd., Cor. 12th 8t. and Broadway, Nutana, Saskatchewan,

itee your account with the above company, for the supply of coal.
cholders of the H. G. Baker Commission Co., Ltd., Nutana, Saskatche-
wan,

(Signed) W. H. Ellis, President; H. Gi. Baker, General Manager; 8. J
Wilson, See.-Treas. . J. Searles, Director; William . Bate, Director;
EW. rrison, Dire ctor.

Statement
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Which, together with the following letter, namely
Enelosed you will find a letter signed by each of our directors
anteeing your aceount with us

was sent to the plaintifi company.

This action is brought on the above guarantee to recover the

sum of $4,508.98, owing to the plaintiff company for coal supplied

to the Baker Co.

The Chief Justice, before whom the case was tried, held that
the above guarantee having been signed in pursuance of the aboyve
resolution and two of the sharcholders not having signed the de
fendants were relieved. The evidence does not shew how it was
that the two sharcholders did not sign and the evidence shews
that the plaintifi company knew nothing about the above resolu-
tion, and had no knowledge or suspicion that any person other
than the persons signing the guarantee were to sign.

At the trial the plaintifi’s counsel asked leave to amend the
reply by pleading estoppel. It does not appear very clearly
whether the amendment was allowed, but I think from the
minutes of the trial that the amendment was, in effeet, allowed
and, at any rate, no objection was raised before us to the plea
of estoppel, and I am proceeding to deal with the case as if estoppel
had been pleaded.

A number of cases were cited by the respondent in support
of the proposition that, where a guarantee is given upon a condi-
tion, the failure to perform the condition is a defence,

In Commercial Bank of Windsor v. Morrison, 32 Can. S.C.R
98, the agent of the plaintifi knew of the condition upon which
the note was delivered, and it was, of course, held that the plain-
tiff took subjeet to such notice,

In Evans v. Bremridge, 8 DeG. M. & (i. 100, the agreement
was that a co-surety was to sign, the plaintifi had notice of this
agreement and the question of estoppel did not arise.

In National Provincial Bank of England v. Brackenbury, 22
T.L.R. 797, the guarantee on its face was intended to be a
guarantee of four and only three signed; no question of estoppel
arose,

In Pym v. Campbell, 6 EL & Bl 370, the question of estoppel
did not arise

[t was contended by the respondent that the Baker Co. was

the agent of the plaintiffl company in procuring the guarantec
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and that the plaintifi company left everything to Wilson or
the Baker Co. and is, therefore, bound by what was done; and the B, (

case of:

Rosinsox

Bank of Montreal v. Stuart, 80 L.J.P.C. 75, was cited as author-
ity. There are a number of similar cases to Bank of Montreal v,
Stuart; for instance, Chaplin v. Brammall, [1908] 1 K.B. 233;
Turnbull v. Duval, [1902] A.C". 429, Canada Furniture v. Stephenson,

12 W.L.R. 603. These cases, however, are all cases of husband

Eruis

and wife, where the wife has signed as surety for the hushand.
The document so signed was prepared by the ereditor, it was
left with the husband to procure the signature of the wife and the
Court held that the ereditor must take the consequences of the
husband having obtained the signature without explaining to
the wife or she understanding what =he was signing.  Those
cases, to my mind, are all very different in principle from the
case at Bar. It will be noticed that the plaintiffs’ request is to
obtain the signature of two shareholders and the signatures of
those two shareholders were obtained.  Apparently the signatures
of all of the directors were obtained. The shareholders who were
present at the meeting of September 2 were the governing body
of the Baker Co.; they were the directors and apparently empow-
ered Wilson, who was also apparently a director. to circulate
the guarantee among the various shareholders. They put it in
his power to do just what he did and the forwarding to the plain-
tifi company of the guarantee and the procuring of the eredit
in consequence of it are the result of the action of these directors,

[t seems to me that it is not necessary to determine whether
or not the Baker Co. was acting as the plaintifi's agent in obtaining
the guarantee. The cases in which that question is important are
cases in which the person entrusted with obtaining the guarantee
has used undue influence, or fraud or was aware of some condi-
tion attached to the giving of the guarantee. In this case the
governing body of the Baker Co. and all of the persons present
at the meeting at which the resolution was passed signed the
letter guaranteeing the account. They authorised that letter to
be forwarded to the plaintiff for the purpose of obtaining the very
credit that was obtained; they put it in the power of Wilson to
do just what was done and surely under those circumstances it

15 not possible to say that because they knew of the resolution and
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heeause they represented the Baker Co, that therefore the pla
tiff must be charged with that knowledge. This seems to mu
be clearly a ease in which the defendants are, by their condu
estopped from alleging that the guarantee was only to be effec
upon all of the shareholders signing it. See Union Credit B
Lid. v. Mersey Docks & Harbour Board, [1899] 2 Q.B. 205
King v. Smith, [1900] 2 Ch. 425

)
4

In my opinion, therefore, the appeal should be allows
there should be judgment entered for the plaintiff against
defendants for the amount elaimed and costs,  The plaintiff <1

have its costs of this appeal \ppeal «

FREEMAN v. CALVERLEY

1. VEx ) PURCHARE §1¢ 1 ( ' 1
A ¥ F TORRENS TITLE—SUBSEQUY
Xt
An agreement to convey land b ransfer under the ‘I
Real Property Aet, R 1 171), free fron
obligates the vendor to \ tstar g
under the Land Draina | red
fer has been completed
W idgley v. Coy 04, follow Re of
2. ACCORD AND SATISFACTION } FORRENS TITLE AS MERGER OF

INAL AGREEMENT

A certificate of title iss
Act, R.S.M. 1913, el
and satisfaction of the liability under the original agreement 1
free of all encumbrances

ArreAL by defendant from a judgment of the County ('
in favour of plaintiff in an action for breach of covenant agai
encumbrances,  Affirmed.

F. K. Hamilton and H. Mackenzie, for appellant, defenda

W. H. Curle, for respondent, plaintiff,

The judgment of the Court was delivered by

CAMERON, J.A.:— By an agreement in writing, dated Jan
17, 1913, the defendants agreed to sell to the plaintiff the la

in question for the sum of $1,920, payable as follows: $480 |

i
the execution of the agreement and the balance

s soon as a Torrens title, free of any and all encubrances of any kir

be delivered to the Citizens Bank at Deeatur, HHlinois, said title to be deliv
not later than March 1, 1913

The agreement contains the further provision that

In consideration whereof and on payment of all sums due hereunder as af

said and the surrender of this agreement, the vendors agree to convey the s
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ands to the purchaser by a transfer under the Rea! Property Aet or a deed
vith the usual statutory covenants and free from all incumbrances except
blank space), subject to the conditions and reservations eontained in the
original grant from the Crown, ete

I'he purchaser covenanted to pay taxes from and after January
1, 1913.

A transfer under the Real Property Aect was made to the
plaintiff and a certificate of title pursuant thereto issued and the
purchase price paid according to the agreement. It was subse-
<|11|'l|l])' discovered that there were taxes under the Land Drain-
age Act against the lands, amounting to S418.46. For this
umount the plaintiff brought this action, and the County Court
Judge gave judgment in his favour. The existence of these taxes
was unknown to either of the parties until after the transaction
was completed.

Did the covenant to give a title under the Real Property Act
free of any and all encumbrances become merged in the subse-

)

quent transfer and certificate?  The right of a purchaser to re-
cover compensation after conveyance was discussed in Foster v.
Stiffter, 19 Man. L.R. 533, by Mathers, C.J., who there points
out the contradictory character of the decisions of the English
Courts. His conclusion was that in the absence of fraud, in the
absence of a covenant in the conveyance which has been bioken,
or of some express provision for compensation which has not
hecome merged in the conveyance or of some warranty, the pur-
chaser, after conveyance and payment of his purchase money,
has no remedy at law or in equity. On appeal to this Court it
was held that the agreement having been only partially carried
out, it could not be said to have become merged in the transfer
accepted by the plaintiff.

In Besley v. Besley, 9 Ch. D. 103, Malins, V.C',, held that there
was no right to compensation. There was in that case no pro-
vision for compensation. An under-lease had been taken for 23
vears and it was afterwards found that the original lease had
only 16 years to run.

Under these circumstances, what are the rights of the parties? It has
been laid down as a rule that a purchaser must be wise in time and it is quite
immaterial whether the rule is applied to a purchaser for valuable considera-
tion or to a lessee, p. 109,

Manson v. Thacker, 7 Ch.D. 620, a previous decision of his own,
was followed by the Viee-Chancellor, whose view of the law

(

CA

Freeman
v
ALVERLEY
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|
|
|
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was reiterated in Allen v. Richardson, 13 Ch.D. 521, where |

C A strongly dissented from that taken by Jessel, M.R., in e Tu

Freraas Ve Skelton, 13 Ch.D. 130, In my own separate humble judgmer

f there is a good deal to be said in favour of the common sense
by ‘,(‘ £Y Viee Chaneellor Malins” view
A Chi A In Palmer v. Johnson, 13 Q.B.D. 351, there was a conditio
BH as to compensation.  The previous eases were discussed an
Cann v. Cann, 3 Sim. 447, and Bos v. Helsham, L.R. 2 Ex. 72
v. B
1% upra, and Allen v. Richardson, supra, were disapproved
In Clayton v. Leech, 41 Ch.D. 103

followed, while Manson v. Thacker, supra; Besley

there was no agreemer

as to compensation.  There Besley v. Besley was approved an

held not to be overruled by Palmer v. Johnson. Re Tw
Skelton, 13 Ch.D

130, where there was a stipulation for com

j pensation, was distinguished bowen, 1.J., who had been o

of the Court which decided Palmer v. Johnson, held that that
case merely decided that an agreement to make compensatior
for a misdeseription of the thing sold was not extinguished 1
taking a convevanee, unless the agreement was so r\]tl-‘\—ml
to limit it to defeets discovered before the conveyance

He (the purchaser), has chosen to complete without investigating the tit

and cannot have any right to compensation, unless there

& some stipulat
entitling him to elaim it, and there is none

Williams on Vendor & Purchaser considers such a stipulation

would probably survive, if implied, but certainly, if in expres

words, p n
What are the meaning and effeet of the covenant in the

agreement? It s a covenant for, I take the words used to mean

‘as soon as a Torrens title, which shall be free, ete., ean be de

livered by the vendor.” The usual covenant in conveyanes
that the premises shall be free from any encumbrance is limite

to indemnifying the purchaser against disturbance by reasor

only of some act, omission or sufferance of the vendor |

himsell
or of any of his predecessors in title subsequent to the last sale of

the land or the last conveyance thereof for other valuable con

{ sideration wherein proper covenants for title were given, or o
any persons claiming under him or them.  Williams Vendor &
Purchaser, 652, Where covenants are restricted to acts of the
1 8 vendor there is no breach in the case of taxes acerued pre
i viously to the vendor's ownership

Armour Real Property, 165
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This, however, is not a covenant in a deed of conveyance but a
covenant in an agreement to give a conveyance free from encum-
brances of any kind. The case is, therefore, similar to Midgley
V. ('n/lpnt'/.’. 1 Ex. D. 309, where by the contraet of sale the vendor
agreed to discharge all rates, taxes and outgoings “up to the time
of completion.”  After completion it was discovered that the
premises were subjeet to a charge for work done under a local Act
in improving the street before the houses belonged to the vendor
and at the time of sale neither party was aware of the charge.
The purchaser, having paid the charge, brought action for the
amount and it was held the vendor was liable.

All outgoings of this kind the vendor was by the contraet of sale liable to

discharge, and as he failed to fulfil his contract, he is liable to repay the
purchasers, Per Lord Coleridge, C.1., 313,
This decision was followed in Tubbs v. Wynne, [1807] 1 Q.B. 74.

We have, therefore, in this contract of sale a stipulation on
the part of the vendors to convey the land free from encum-
hranees of any kind, which has not been carried out by them
It was evidently intended by the parties to lay particular force
upon this stipulation, which is not confined but is unrestrieted
in its terms, makes no limitation of encumbrances to those dis-
covered before the issue of the eertificate, and is as comprehen-
sive on the subjeet of encumbrances as language could well maki
it. It is to be observed that the purchaser is made responsible for
taxes after January, 1913, This ease would seem to be of that class,
referred to by Bowen, L., in Palmer v. Johnson, 13 Q.B.D.
351, at 357

When one i dealing with o deed by which the property has been con-
veyed, one must see if it covers the whole ground of the preliminary contract
One must construe the preliminary contract by itself, and see whether it was

intended to go on to any and to what extent after the formal deed had been
executed,

The preliminary contract here contains this stipulation which is
independent of, yet collateral to, the main duties of proving
title, of conveyance and of payment and therefore, not dis
charged by the performance of those duties,  Williams Vendor &
Purchaser, p. 1024,

Apart from these general considerations, the case of Midgley
v. Coppock, cited above, where the facts had a remarkable like-
ness to the facts now before us, seems to me so clearly in point
as to be decisive of the questions here raised. Midgley v. Coppock,

o

\

FFrEEsaN
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Cameron,
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1 Ex.D. 309, was the unanimous decision of three eminent judg

md was subsequently followed in Tubbs v. Wynne, supra
Neither the transfer nor the certificate in this case contai

my express provision as to encumbrances,  With reference t

the implied reservations set out in see. 78 of the |

al Propert
Act, it is sufficient to observe that the taxes here in question
not muniecipal taxes under sub-see. (b) of that seetion. In m

opinton the appeal must be dismissed with costs

HacGart, J.A I'he plaintiff, a resident of the United State
purchased from the defendants, who are real estate agents i
Winnipeg, 160 acres in the rural municipality of St. Andre
for 81,920, The agreement was under seal and was signed by
parties,  The plaintiff paid the $1,920, after which it was dis
covered that $418 of drainage taxes had been assessed again
the land, for which the plaintiff brings thisaction. The defendant
deny liability and say that the agreement has been fully performe
by the delivery of conveyances or transfers by the defendant
which were aceepted by the plaintifi

When the ba

payment of $480 was made, and in the agreement there are stipu

in was closed in Deecatur, Illinois, the ca

lations in these words

it and for the price of one thousand nine hundred and twenty dollars ($1,9
l or its equivalent to be paid to the vendor at Winni s fol
$480 in eash upon the exeeution of these presents (the receipt whereof is her

wknowledged); $1,440 to be paid as soon as a Torrens title free of any and
encumbrances of any kind can be delivered to the Citizens National Bank
Decatur, Hinois, said title to be delivered not later than Mareh 1, 1913, T}

said Torrens title to be delivered to the bank as above stated without «
to the purchase No interest on deferred pavment

3) The purchaser covenants with the vendors to pav taxes from and aft
Jar I, 1913, and to insure the buildings now on or to be erected
uid lands to the amount of their insurable value. The last two covena
shall have the meaning mentioned in the Manitoba Aet resphecting Sh
Forms of Indentures for the same covenants, substituting the word “vendo
for the word e’ and the word “purchaser” for the word
eng I

D In consideration whereof and on payvment of all sums due hereur

foresaid and the surrender of this agreement the vendors agree to cony

the said lands to the purchaser by a Transfer under The Real Property A

or a deed with the usual st

utory ecovenants and free from all encumbra
hieet to the conditions and reservations contained in the orig

grant from the Crown

It is to be observed that the two covenants to pay taxes

from and after January 1, 1913, and to insure are to be controll
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and interpreted by the Short Forms Act. T would say then that

none of the other stipulations are to be qualified by that statute

Expressio unius est exclusio alterius.  The covenant then for

title, 1 would say, is an absolute covenant and in this respect we

shall have to construe the agreement of purchase and sale as any
her document.

The sale was concluded by the defendants executing and regis-
tering a transfer and procuring the issue of a certificate of title
under The Real Property Aet to the plaintiff, which certifieats
of title was forwarded to the bank at Deeatur, Ilinois, with o
draft on him for the balance of 81,440, That amount was paid,
yiter which it was discovered that there were $118 owing and rated
wainst the land for drainage taxes

The defendants contend that this certificate of title now
takes the place of the original & ment and that there has been
accord and satisfaction and further that the original agreement is
now merged in the transfer and certificate of title. In the transfer
there is no covenant as to encumbrances and I cannot find that

plaintiff accepted that certificate of title under the circum-
stances as a full performance of the agreement, and as the remedies
under the certificate of title and transfer are not co-extensive with
the obligations of the defendants in the agreement, I do not
think there is any merger. Leake, p. 682

Of course a new security, although not within the conditions
required to effect a merger, by operation of law, may be given

and aceepted in discharge of the prior obligation by agreement

of the parties and it there operates by way of accord and
satisfaction. 1 cannot find that it was the intention of the
parties that there should be a merger or a satisfaction as con-
tended for by the plaintifis.

The efforts of the defendants to procure a discharge of these
taxes and the correspondence between the plaintiff and one
Jolan, who was acting for the plaintiff, show that there was
present to the defendants’ minds the obligation to elear off
this encumbrance.

I agree with the contention of Mr. Curle that the drawing
and registering of the transfer and the forwarding of the certi-
ficate of title to the bank was in effect a representation that
they, the defendants, had done all they had undertaken to do
under the original agreement to entitle them to the balance of
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the purchase money, which was only to be paid “as soon
Forrens title free of any and all encumbrances of anv kind
be delivered to the Citizens National Bank at Decatu

In regard to the satisfaction or extinguishment of tl

wreement I find that in elause (4) the surrender

the agreement is expressly provided for and there is no evide
to show that it was surrendered, and the surrender does 1
m imply the handing over of the document, but the

guishment of all the obligations contained in it on the part

the defendants

atistaction or extinguishment of

I her S N0 Merger

ovenants in the original agreement taxes are an en

bound to

rance free from which the defendants were
he land
ould dismiss the appeal L ppeal dismissed
HUFF v. MAXWELL
1 ( ) R
| 11 1 SUFF b ERVICY ¥ ¥
) Oprl
) he & |
' ] - Iy ]
2 1 11 \ F Pl « ¥
\ f land ¢ ‘ 1 to have bee ted |
. b Biotuede 2 the § : '

Arrean by the defendant from a judgment of Simmons
deciding in favor of the plaintiff upon a elaim for a commission
the sale of real esta Reversed

Vacleod & Gray, for defendant, appellant
W.V

Poapst, for plaintiff, respondent
/ | I
was delivered by

I'he judgment of the Court
NTUART, J In response to an enquiry from the plaint

the defendant wrote the plaintiff the following letter
Broeket, Alta, June 24, 1915

Mr. T. M. Huf

I
Lethbridge, Alta
I will give you

v list of the property
vou mak

un enclosing you ¢
thousand if

Rir:—1
v premium of one

dollar an acre commission with

Further vou two dollars an

I will give
something immaterial
Joseph Maxwell

i vou make

remium omitti

without any j

i

one
e u
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P.S. $35 an acre will include everything on the farm but our clothing
and a few pictures and books. J.M.
(Here followed a list of the chattel property with suggested values.)

The amount or description of the land was nowhere specified,
but there was never any question on that point. It was through-
out understood that the five sections of land forming the defen-
dant’s farm was the subject matter.

The plaintiff then endeavoured to find a purchaser and got
into communication with one Gross and endeavoured to negotiate
a sale.  Gross could not handle so large a transaction alone and
tried to get one McCallum to join him. The latter considered
the matter and the plaintiff then proceeded to secure Maxwell’s
terms.  During this discussion it was disclosed that Maxwell held
the property under purchase agreement from the Crown and that
payments on principal and certain interest, or at least the latter,
were overdue. A suggestion was also made that Maxwell should
take in part payment two sections of land belonging to Gross at
the sum of $20,000. To this Maxwell agreed on the understand-
ing that the property was clear of encumbrances. According to
Hufi's evidence Maxwell agreed that with respect to his own lands
he would have to pay the “back interest.”’ These first negotia-
tions, however, fell through because MeCallum wanted Maxwell
also to take some timber limits in exchange, which Maxwell refused.
Then Gross wired to his brother in Oregon to come and join him
in the purchase. His brother came and Huff and the two Grosses
went to Maxwell’s place.  There was even then very little direct
discussion between the Grosses and Maxwell. Huff acted as a
go-between, talking first to one and then to the other. Some cal-
culations were made by Mr. Maxwell as to what their equity would
amount to. Huff stated that in this calculation the interest was
“figured for 2 years straight, all he wanted was to get his interest
approximately.” He also stated that neither he nor Maxwell
on this latter oceasion made any mention to the Grosses of the
question of interest, although Gross said it was referred to in a
very indefinite way. It appears that Huff wrote down on a piece
of paper, whether at Maxwell’s direct dictation or merely on his
own account from what Maxwell had said is disputed between

them, the following memorandum:—
2,000 cash. $8,000 on or hefore thirty days. Contract made at that
time showing how the balance is to be handled. Contract is to be handled.

26—27 p.L.R.

Hurr

P4
MAXWELL.
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All property will remain in Maxwell until the balance of money coming 1
Maxwell is paid down to $8,000. Balance of money due Maxwell do

to the $5,000 must be paid by November 5, providing we can get the retur
from the grain by that date. The $8,000 remaining will give one yea
time at 6% from November 5, 1915, and secured by mortgage on all |

sonal property

This statement was read over to the Grosses as a stateme:
of the terms upon which Maxwell would sell. This took plac
just before the parties left to catch the train to Lethbridge wher
they had agreed to go to have an agreement in writing drawn up b
a solicitor, The memorandum is obviously incomplete. N
mention is made of the two sections of land to be taken in exchang
though that had been agreed upon through Huff.

The principal point in the matter, however, is that Maxwe
wanted a cash payment of at least $10,000. The Grosses ha
not that much money available. It was, therefore, agreed tha
they should at first take merely an option and that they woul
not be bound to complete until they had taken the option up |
paying the $8,000 at the end of 30 days. There is no questio
about this. It was made so clear by the evidence of all parti
that it is unnecessary to refer to the evidence upon the point i
detail.

When the parties met in the office of the solicitor at Lethbridg
and he was proceeding to draw up the option agreement, a hit
occurred on the question of back interest. The Grosses insist:
that Maxwell should bear all interest up to the date of the agr:
ment. Maxwell insisted that all he had agreed to do was t
bear interest up to the last due dates on the different parce
This made a difference of about 81,200 in the amount that wou
be coming to Maxwell.

As a consequence of this dispute the negotiations were brok:
off and the parties separated, with a suggestion, as one said, «
with a definite understanding, as the other said, that they wou

meet in Macleod the second day following. This meeting di!

not take place, but the Grosses on that second day purchas
another property.

In my opinion, the plaintiff could not be said to have earnc!
his commission, even if there had been no dispute about the term-
t